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CURLES  et  al.  v.  WADE  &   BRIMBERRY 
et  al.     (No.  2115.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1921.) 

(8yllahu8  by  the  Court.) 

1.  Wills  <8=»602,  603(3)— Devlsa  bold  to  glvo 
too,  defoaslblo  upoa  daath  without  ohildren. 

The  words  in  the  first  item  of  the  will 
Tested  in  George  Grover  Jones  an  estate  in 
fee  simple,  defeasible  npoa  bis  dying  without  a 
child  or  children.  Gibson  y.  Hardawaj,  68  Ga. 
870;  Daniel  t.  Daniel,  102  Gs.  181,  28  S.  E. 
107;  Chewning  t.  Shumate,  106  Ga.  751,  32 
8.  B.  M4;  HiU  t.  TerreU,  128  Ga.  49,  61  S. 
B.  81;  Kinard  y.  Hale,  128  Ga.  486,  67  S.  E. 
761:  Nottingham  y.  McKelyey,  149  Ga.  463, 100 
S.  E.  371;  Slappey  y.  Yining,  160  Ga.  792, 
106  S.  B.  363;  and  see,  for  general  discussion 
of  similar  cases,  Herts  y.  Abrahams,  110  Ga. 
707,  36  S.  B.  409,  60  L.  B.  A.  361;  Anderson  y. 
United  Realty  Co.,  79  Ohio  St.  28,  86  N.  B. 
644,  51  L.  R  A.  (N.  8.)  477,  494,  note. 

2.  Wills  «s»686  (3)— Provision  that  land  shall 
bo  bold  In  tnist  Is  exeoutod  when  beneflclary 
bocomos  21. 

The  trust  created  for  George  Groyer  Jones 
became  executed  on  his  srriying  at  the  age  of 
21  years,  which,  under  the  agreed  statement  of 
facts,  he  has  attained.  Hollis  y.  Lawton,  107 
43a.  102,  82  S.  B.  846,  73  Am.  St  Bep.  114; 
Phillips  y.  Lowther,  lU  Ga.  852,  86  S.  B.  596. 

Wills  <8=»634(8)— Parsons  to  tako  In  oase 
tfevlsoo  dlod  witbont  ohildren  have  no  vssted 
Intoroat  and  are  not  entitled  to  enjoin  wasts. 

Interyeners .  had  no  yested  interest  in  the 
property,  and  were  not  entitled  to  the  relief 
aought  by  them. 

4.  Waste  ^»5— One  having  qualified  or  base 
fee  cannot  be  restrained. 

Haying  held  that  George  Groyer  Jones,  un* 
der  the  will  of  hie  father,  took  a  qualified  or 
base  foe  in  the  land,  it  follows  that  the  court 
did  not  err  in  refusing  to  interfere  by  injunc- 
tion to  restrain  waste  by  him  or  by  those  pro- 
ceeding  under  valid  contract  authority  from  him. 
Matthews  y.  Hudson,  81  Ga.  120,  7  S.  B.  286, 
12  Am.  St.  Rep.  306. 

Error  from  Superior  Court,  Mitchell  0)un- 
ty;  W.  M.  Harrell,  Judge. 


Suit  by  T.  W.  Carles  and  others  against 
Wade  &  Brimberry  and  others.  An  injunc- 
tion was  refused,  and  plaintifts  bring  error. 
Affirmed. 

The  will  of  James  Jones,  dated  March  9, 
1894,  provided  in  the  first  item  as  follows: 

*'I  give,  bequeath,  and  devise  to  my  son,  Geo. 
Groyer  Jones,  the  following  property,  to  wit: 
[Describing,  among  other  things,  three  lots  of 
land,  which  form  the  subject-matter  of  this 
suit.]  It  is  my  will  that  all  the  above  property 
belong  and  the  title  vest  in  my  son,  Geo.  Gro- 
yer Jones  immediately  after  my  death;  but  if 
he  should  die  without  a  child  or  children,  then 
in  that  case  the  above-described  property  be 
divided  equslly  among  my  nieces  and  nephews.'* 

The  fourth  item  provides: 

*'It  is  my  will  that  all  the  land  given  to  my 
son  Geo.  Grover  Jones  be  held  in  trust  for  said 
George  Groyer  Jones,  by  my  brother,  A.  H. 
Jones  until  my  son  becomes  thirty  (30)  years 
of  age." 

James  Jones  died  in  1897.  On  June  17, 
1915,  Grover  C.  Jones  by  his  guardian  and 
D.  B.  Davis  and  A.  H.  Jones  as  executors  of 
the  will  of  James  Jones  and  as  testamentary 
guardians  of  Grover  C.  Jones,  granted  to 
Stripling  ft  Ledbetter  the  right  to  cut  and 
remove  from  the  land  "the  pine  timber  suit- 
able for  sawmill  purposes  and  for  cross-tie 
purposes  and  for  wood  purposes  and  fbr  oth- 
er purposes  similar  thereto,  growing,  which 
measures  12  inches  in  diameter,  two  feet 
above  the  level  of  the  ground."  On  December 
18,  1915,  a  similar  grant  was  made  by  the 
same  persons  to  Wade  ft  Brimberry,  covering 
all  the  other  timber  on  the  property.  On  De- 
cember 21,  1916,  Grover  C.  Jones,  D.  B.  Da- 
vis, and  A.  EU  Jones  as  executors  of  the  es- 
tate of  James  Jones,  and  A.  H.  Jones  as 
trustee  for  Grover  C.  Jones,  conveyed  the 
land  by  deed  to  T.  W.  Curies.  On  Decem- 
ber 11,  1916,  fourteen  of  the  nephews  and 
nieces  of  James  Jones  joined  in  a  deed  con- 
veying to  Curies  whatever  interest  they 
might  have  in  the  property.  The  timber 
grant  to  Stripling  ft  Ledbetter  was  trans- 
ferred, on  June  10, 1919,  to  Curies.  On  June 
26,  1919,  Curies  filed  a  petition  against  Wade 
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&  Brlmberry,  a  partnership,  and  the  Individ- 
ual members  thereof,  alleging  that  they  had 
entered  and  begun  cutting  and  removing  the 
timber  measuring  less  than  12  Inches  In  di- 
ameter 2  feet  above  the  level  of  the  ground ; 
that  Grover  C,  Jones  had  no  right  to  convey 
the  land  or  timber  unless  and  until  he  had  a 
child,  and  upon  his  failure  to  have  a  child 
the  title  would  vest  after  his  death  in  the 
nephews  and  nieces  of  James  Jones;  that 
the  acts  of  Wade  &  Brlmberry  constituted  a 
trespass  against  petitioner,  who  Is  the  abso- 
lute owner  of  the  land  and. timber  thereon; 
that  the  defendants  are  Insolvent,  and  unless 
they  are  restrained  by  injunction  from  cut- 
ting and  removing  the  timber  he  will  suffer 
Irreparable  loss  and  damage;  and  that  the 
damage  already  done  amounts  to  $1,000. 
The  prayers  were  for  Injunction,  and  for 
Judgment  for  the  amount  of  damage  already 
done. 

Upon  the  hearing  the  following  facts  were 
agreed  upon:  George  Grover  Jones  was  the 
same  person  as  Grover  0.  Jones ;  he  Is  living 
and  married,  but  has  never  had  any  child; 
he  was  sui  Juris  at  the  time  of  the  execution 
of  the  timber  leases  mentioned.  The  plain- 
tiff bought  the  land  and  acquired  the  trans- 
fer of  the  Stripling  &  Ledbetter  lease  after 
the  lease  to  Wade  &  Brlmberry  had  been  re- 
corded, and  with  knowledge  of  It.  Dink, 
Roy,  and  Gus  Jones,  minors,  intervened 
through  their  next  friend,  alleging  that  as 
nephews  of  James  Jones  they  had  an  interest 
in  the  property,  contingent  upon  George 
Grover  Jones  dying  childless ;  and  that  they 
cannot  maintain  an  action  for  waste.  They 
prayed  that  the  defendants  be  enjoined  until 
the  happening  of  the  event  which  would  re- 
move the  contingency,  the  birth  of  a  child  to 
G^rge  Grover  Jones;  and  that  they  be  per- 
manently enjoined  in  the  event  he  should 
die  without  having  had  a  child.  The  court 
refused  to  grant  the  Injunction,  and  the 
plaintiffs  excepted. 

E.  B.  Cox,  of  Camilla,  for  plaintiffs  in  er- 
ror. 

Peacock  &  Gardner  and  E.  M.  Davis,  all  of 
Camilla,  for  defendants  in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(151  Ga.  U7) 

JERCKMANS  v.  TARNOK  at  al.    (No.  1913.) 

(Supreme  Court  of  Georgia.     ITeb.  17,  1921.) 

(Hyltahu*  by  Editorial  Staff.) 

I.  Corporations  ^=s»560(l)~Court  may  vacate 
or  modify  receiver's  contracts  with  consent 
of  other  party. 

The  court  has  power  to  vacate  or  modify 
any  agreement  or  contract  made  by  a  receiver  I 


appointed  to  liquidate  the  assets  of  a  corpora- 
tion under  Civ.  Code  1910,  (  2245,  and  to  di- 
rect the  making  of  another  agreement  with  the 
consent  of  the  other  party  to  the  contract. 

2.  Corporations  (e=3»560(5)— Court  held  not  to 
have  abused  discretion  In  granting  extension 
of  time  to  purchaser  from  roceiver. 

Where  a  receiver  appointed  under  Civ. 
Code  1910,  S  2245,  to  liquidate  the  assets  of  a 
corporation  sold  property  under  an  order  of  the 
court  on  deferred  payments  secured  by  a  mort- 
gage, and  upon  maturity  of  the  purchase-money 
notes  the  purchaser  was  unable  to  pay,  the 
court  held  not  to  have  abused  his  discretion 
in  granting  an  extension  of  time,  over  the 
objection  of  a  minority  stockholder,  and  in  re- 
fusing to  order  a  foreclosure  of  the  mortgage. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Suit  between  E.  F.  Berckmans  and  Slg- 
mund  Tarnok  and  others.  Judgment  in  favor 
of  the  adverse  parties,  and  Berckmans  brings 
error.    Affirmed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error. 

Gumming  ft  Harper  and  Alexander  ft  Lee, 
all  of  Augusta,  for  defendants  in  error. 

GEORGE,  J.  Under  CivU  Co6e  1910,  § 
2245,  a  receiver  was  appointed  for  the  pur- 
pose of  liquidating  the  assets  of  a  corpora- 
tion expiring  by  limitation  of  time.  The  busi- 
ness of  the  corporation  was  that  of  a  nursery- 
man and  horticulturist.  There  came  into  the 
hands  of  the  receiver  horticultural  stock 
growing  upon  lands  owned  l>y  others.  Some 
months  after  the  appointment  of  a  receiverr 
the  court  ordered  the  receiver  to  make  a 
sale  of  the  corporate  property  in  its  then  con- 
dition, the  sale  to  be  made  on  time,  and  the 
deferred  payments  to  be  secured  by  a  mort- 
gage on  the  property  sold.  To  this  order,  Its 
terms  and  conditions,  all  persons  owning 
stock  in  the  corporation  consented.  The 
property  was  sold  by  the  receiver  and  pur- 
chase-money notes  taken  for  the  deferred  pay- 
ments, secured  by  mortgage  on  the  property 
sold.  Upon  the  maturity  of  the  purchase-mon- 
ey notes,  the  purchaser  advised  the  receiver 
that  he  was  unable  to  pay  the  same,  and  that 
he  would  have  to  surrender  the  possession  of 
the  property  unless  an  extension  of  time 
was  grajited.  The  receiver  applied  to  the 
court  for  direction;  and  the  court,  after  no- 
tice to  all  parties  at  interest,  and  over  ob- 
jection of  a  holder  of  the  minority  of  the 
stock  in  the  dissolved  corporation,  ordered 
that  the  extension  of  time  as  requested  by 
the  purchaser  be  granted,  and  directed  the 
receiver  to  prepare  and  present  to  the  court 
a  contract  and  mortgage  carrying  out  the 
terms  of  the  Judgment.    Held: 

[1]  1.  The  court  has  power  to  vacate  or 
modify  any  agreement  or  contract  which  the 
receiver  has  made,  and  to  direct  the  making 
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of  another  agreement,  the  opposite  party  to 
the  contract  consenting.  High  on  Receivers 
(4th  Ed.)  §  186,  and  cases  cited  In  note. 

f2]  2.  Under  the  evidence  in  this  case  the 
court  did  not  abuse  his  discretion  in  granting 
the  extension  of  tlnote  asked  hy  the  purchaser, 
and  in  refusing  to  order  the  receiver  to  fore- 
close the  mortgage  as  prayed  by  the  objecting 
party. 

Judgment  affirmed. 

AU  the  Justices  concur. 


(151  a&  145) 

RICHARDS  V.  NEAL  et  aJ.    (No.  2f2».) 
(Supreme  Ck>urt  of  Georgia.     Feb.  17,  1921.) 

(SyUahut  hy  Editorial  Staff.) 

Appeal  and  error  ^s»  1005 (2)— Approved  ver- 
dict supported  by  evidence  conclusive. 
A  judgment  refusing  a  new  trial  will  be  af- 
firmed when  there  is  some  evidence  to  support 
the  verdict. 

Error  from  Superior  Court,  Gordon  Coun- 
ty; M.  0.  Tarver,  Judge. 

Ax^tion  between  W.  A.  Bichards  and  J. 
A.  Neal  and  others.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Aiffirmed. 

A.  L.  Henson,  of  Calhoun,  Maddoz,  Mc- 
Gamy  &  Shumate,  of  Dalton,  and  M.  B.  Eu- 
banks,  of  Rome,  for  plaintiff  in  error. 

J.  G.  B.  Erwin,  Jr.,  of  Calhoun,  for  defend- 
ants in  error. 

BECK,  P.  J.  There  is  no  assignment  of 
error  upon  any  ruling  of  the  court  pending 
the  trial,  or  upon  any  portion  of  the  court's 
charge  to  the  Jury;  and,  there  being  some 
eyidence  to  support  the  verdict,  the  Judgment 
of  the  court  lielow  refusing  a  new  trial  is 
affirmed. 

All  the  Justices  concur. 


(151  Ga.  90) 

AVERETT  et  al.  v.  BOUTWELL.    (No.  2022.) 
(Supreme  Court  of  Georgia.    Feb.  16,  1921.) 

(Byllahus  hy  the  Court.) 

1.  Appeal  and  error  ^=»336(1)— Not  dismissed 
beeaute  one  defendant  not  made  plaintiff  In 
error. 

The  motion  to  dismiss  the  writ  of  error, 
because  one  of  the  persons  named  as  a  defend- 
ant in  the  petition  was  not  made  a  party  plain- 
tiff in  error,  is  without  merit.  Jones  v.  Lara- 
more,  149  Ga.  825,  102  S.  E.  52(5. 

2.  IsJHBCtlon  ^=5>34— Sale  of  property  as  part 
of  estate  not  enjoined,  there  being  adequate 
remedy  at  law. 

The  petitioner  having  an  adequate  remedy 
at  law  available,  the  grant  of  an  interlocutory 


injunction  against  selling  or  Interfering  ^th 
the  possession  of  the  property  was  error. 

Atkinson,  J.,  dissenting  in  part. 

Error  from  Superior  Court,  Crawford 
County;  H.  A.  Mathews,  Judge. 

Suit  by  J.  J.  Boutwell  by  next  friend, 
against  Ed.  Averett  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

J.  J.  Boutwell,  by  next  friend,  brought  an 
equitable  petition  against  Ed.  Averett,  Mrs. 
Georgia  Hamlin,  Mrs.  Lula  Johnson,  and 
Mrs.  Leila  Averett,  alleging  that  A.  V. 
Averett,  deceased,  had  given  to  petitioner  a 
certain  mule;  that  the  defendants,  as  heirs 
at  law  of  A.  V.  Averett,  were  threatening  to 
take  possession  of  the  mule,  and  had  adver- 
tised the  same  for  sale  as  a  part  of  the  es- 
tate of  A,  V.  Averett;  that  petitioner  was 
Just  getting  ready  to  commence  his  crop,  and 
if  the  mule  should  be  taken  away  from  him 
he  would  be  unable  to  proceed,  and  his  dam- 
ages would  be  irreparable ;  that  the  defend- 
ants are  insolvent ;  and  that  he  has  no  rem- 
edy at  law.  He  prayed  that  the  defendants 
be  restrained  by  injunction  from  interfering 
with  his  ownership  and  possession  of  the 
mule.  The  answer  filed  by  Mrs.  A.  V.  Ave- 
rett, who  was  the  mother  of  the  plaintiff  and 
the  widow  of  A.  V.  Averett,  admitted  all  the 
allegations  of  the  petition.  The  answer  of 
the  other  defendants  denied  all  material  al- 
legations of  the  petition.  The  evidence  in- 
troduced by  plaintiff  tended  to  support  the 
allegations  of  the  petition  (except  that  the 
only  evid^ice  on  the  question  of  insolvency 
related  to  Ed.  Averett).  The  evidence  of- 
fered by  the  defendants  was  in  contradiction 
of  the  allegations  of  the  petition,  but  they 
did  not  offer  any  evidence  on  the  question  of 
their  solvency.  Upon  the  hearing  the  court 
granted  an  interlocutory  injunction,  and  in- 
cluded in  his  order  a  requirement  that  "the 
defendant  Bus  Hamlin"  [in  whose  possession 
the  mule  then  was]  deliver  the  same  to  Bout- 
well upon  his  making  bond  for  the  forthcom- 
ing of  the  mule  and  to  answer  any  Judgment 
which  might  be  rendered  for  hire  of  the 
same  upon  final  trial.  E3d.  Averett,  Mrs. 
Hamlin,  and  Mrs.  Johnson  excepted,  assign- 
ing error  upon  the  Judgment  on  the  grounds 
that  it  is  contrary  to  law  and  the  evidence 
and  the  principles  of  equity,  because  the 
plaintiff  has  an  adequate  remedy  at  law;  be- 
cause the  facts  alleged  in  the  petition  do  not 
entitle  the  plaintiff  to  the  relief  sought;  be- 
cause the  evidence  does  not  authorize  injunc- 
tion; and  because  the  requirement  as  to  de- 
livery of  the  mule  was  directed  to  one  not  a 
party  to  the  petition  for  injunction. 

The  defendant  in  error  moved  to  dismiss 
the  writ  of  error,  because  Mrs.  Leila  Ave- 
rett, a  party  to  the  petition  for  injunction 
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%nd  sulwtantlallj  Interested  in  the  outcome 
of  the  case,  had  not  been  served  with  the  bill 
of  exceptions,  and  had  not  acknowledged  or 
waived  service. 

Ross  &  Ross,  of  Macon,  for  plaintiffs  in 
error. 

Martin  ft  Martin,  of  Macon,  for  defendant 
In  error. 

GTIiBERT,  J.  Judgment  reversed.  AH 
the  Justices  concur,  except  ATKINSON,  J., 
who  dissents  from  the  ruling  in  the  second 
headnote. 


(151  Ga.  }«) 

LOGANVILLE    BANKING    CO.  V.    BROAD- 
NAX  et  al.    (No.  1942.) 

(Supreme  Ck>urt  of  Georgia.    Feb.  16,  1921.) 

(SyUalus  by  Ediioridl  Btaff.) 

1.  Jvdoment  ^s»8S9— Transfer  of  Judgment  and 
•xectttlon  need  not  be  nnder  seal. 

Under  Civ.  Code  1910,  §(  4274  and  5969, 
authorizinc  the  assignment  of  judgments  and 
executions,  a  written  transfer  of  a  Judgment 
and  the  execution  issued  thereon  need  not  be 
under  seal. 

2.  Judgment  ^=3>850— Assignee  of  Judgment  and 
exeoution  entitled  to  be  subetituted  In  claim 
ease. 

Under  Civ.  Code  1910,  H  4274  and  0069, 
where  plaintiff  during  the  pendency  of  a  claim 
case  transferred  the  fi.  fa.  and  Judgment  on 
which  it  was  based,  without  recourse,  the  as- 
signment passed  title  to  the  judgment  and  ex- 
ecution with  all  of  its  resulting  incidents,  in- 
cluding the  right  of  the  assignee  to  be  made 
a  party  plaintiff  and  proceed  with  the  prosecu- 
tion of  the  case  and  recover  damages  if  the 
claim  was  interposed  for  delay,  and  it  was  im- 
proper to  order  that  the  case  proceed  In  the 
name  of  the  original  plaintiff  for  the  use  of  the 
assignee. 

3.  Judgment  ^s»850  —  Assignor  of  Judgment 
oannot  proceed  against  one  Interposing  claim 
to  property  for  delay. 

Where  daring  the  pendency  of  a  statutory 
claim  case  plaintiff  transferred  the  fl.  fa.  and 
judgment  without  recourse,  he  could  not  pro- 
ceed on  his  own  account  against  the  claimant  to 
recover  damages  on  the  ground  that  the  claim 
was  interposed  for  delay. 

Certified  Question  from  Court  of  Appeals. 

Suit  between  the  Loganvllle  Banking  Com- 
pany and  J.  C.  Broadnax,  trustee,  and  others. 
Judgment  for  the  adverse  party,  and  the 
Banking  Company  brought  error  to  the  CJourt 
of  Appeals,  which  certified  questions  to  the 
Supreme  Court.    Questions  answered. 

J.  H.  Felker,  of  Monroe,  for  plaintiff  in  er- 
ror. 

R.  L.  Cox  and  O.  Roberts,  both  of  Monroe, 
for  defendants  in  error. 


FISH,  a  J.  [1]  A  plaintiff  may,  bona  fide 
and  for  a  valuable  consideration,  transfer  in 
writing  a  judgment  and  the  executicm  issued 
thereon  to  a  third  person;  and  the  transferee 
has  the  same  rights  as  Uie  original  plaintiff 
had,  and  the  transfer  or  assignment  need  not 
be  under  seal.  Civil  Code  1910,  H  4274,  5969. 
See  Thompson  v.  First  State  Bank,  102  Ga. 
696,  29  S.  B.  610. 

[2]  (a)  Where  a  statutory  claim  case  is 
pending  in  the  superior  court,  and  the  plain- 
tiff transfers,  in  writing  not  under  seal,  a  fl. 
fa.  and  the  Judgment  on  which  it  is  based, 
"without  any  recourse  on  us  whatsoever,'^ 
such  assignment  passes  to  the  assignee  the 
title  to  the  Judgment  and  the  execution  with 
all  the  resulting  incidents  of  the  assignment, 
which  include  the  right  of  the  assignee,  as 
such,  to  be  made  a  party  plaintiff  in  the  case* 
to  proceed  with  its  prosecution  to  subject  the 
property  levied  on,  and  to  recover  damages 
from  the  claimant  if  it  should  appear  that  the 
claim  veas  interposed  for  delay  only;  and 
it  would  not  be  proper  to  order  that  the  case 
proceed  in  the  name  of  the  original  plaintiff 
for  the  use  of  the  assignee. 

[3]  (b)  After  such  assignment  the  original 
plaintiff  in  fi.  fa.  could  not.  proceed  on  his 
own  account  against  the  claimant  for  the 
purpose  of  recovering  such  damages. 

The  foregoing  rulings  are  made  in  response 
to  questions  certified  by  the  Court  of  Ap- 
peals. 

All  the  Justices  concur. 


(26  Ga.  App.  30^ 

MINES,  DIreotor  General  of  Ra!troadt»  v. 
MeWHIRTER.    (No.  1 1210.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

Jan.  27,  1921.) 

(SyUahuM  hy  Bditaridl  Biaff.) 

i.  Carriers  ^=s»408  (4)— Evidence  sufllolent  to 
SHpport  verdict  for  loss  of  trunk  by  passen* 
ger. 

In  an  action  by  a  passenger,  for  loss  of  her 
trunk,  evidence  held  sufficient  to  support  ver- 
dict for  plaintiff. 

2.  Trial  ^=>253(  3)— Inst  motion  not  erroneous 
as  depriving  DIreotor  General  of  defenso 
•when  sued  for  loss  of  trunk. 

In  an  action  against  the  federal  Director 
Qeneral  of  Railroads,  operating  the  A.  road,  for 
loss  of  a  trunk  in  the  custody  of  a  terminal 
company  acting  as  agent  for  such  A.  road,  and 
for  another,  the  B.  road,  instruction  held  not 
erroneous  as  depriving  defendant  of  the  defense 
that  the  trunk  was  lost  by  the  terminal  com- 
pany as  agent  for  the  B.  and  not  as  agent  for 
the  A.  road. 

3.  Carriers  ^=»408 (7)— instruction  held  not 
erroneous  as  requiring  defendant  carrier 
to  satisfy  Jury  he  never  received  trunk. 

In  an  action  against  the  federal  Director* 
General  of  Railroads  operating  the  A.  road  for 
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loss  of  a  trunk  while  in  possession  of  a  ter- 
minal company  acting  as  agent  for  the  A.  road 
and  another,  the  B.  road,  instmction  that  if 
defendant  operating  the  A.  road  had  satisfied 
the  jaTys  minds  the  trunk  was  never  delivered 
to  him,  then  plaintiff  would  not  he  entitled  to 
recover  any  sum  whatever,  held  not  erroneous 
as  requiring  defendant  to  satisfy  the  jury  that 
he,  as  operator  of  the  A.  road,  naver  received 
the  trunk,  etc 

4.  Carriers  ^=>408(7)— Instniotion  not  erro- 
neous as  Imposing  unduly  high  burden  of 
proof  on  defendant,  sued  for  loss  of  trunk. 
In  an  action  against  the  federal  Director 
General  of  Railroads  operating  the  A.  road, 
for  loss  of  a  trunk  by  a  terminal  company, 
agent  for  the  A.  road  and  also  for  the  B.  road, 
instmction  that  plaintiff's  presentment  of  a 
baggage  check  given  her  by  defendant  operating 
the  A  road  makes  out  a  prima  fade  case  for 
her,  the  burden  shifting  to  defendant,  held  not 
erroneous  as  imposing  on  defendant,  for  lack 
of  statement  that  he  must  show  by  the  "pre- 
ponderance" of  the  evidence  that  the  trunk  was 
never  delivered  to  him,  a  higher  burden  of 
proof  than  imposed  by  law. 

Error  from  Superior  CSourt,  Madison  Coun- 
ty; W.  L.  Hodges,  Judge. 

Action  by  Ruby  McWhirter  against  Walker 
D.  Hlnes,  Director  General  of  Railroads. 
Judgment  for  plaintiff,  and  defendant  brings 
OTor.    Judgment  affirmed. 

The  oourt  diarged  the  Jury: 

**l  charge  you  that  if  the  trunk  in  question 
was  lost  or  destroyed  while  in  the  possession 
of  the  Atlanta  Terminal  Company,  and  that 
said  Atlanta  Terminal  Company  was  acting  at 
the  time  of  such  loss  or  destruction  of  such 
tnink  as  agent  for  the  defendant  Seaboard  Air- 
line Railroad  Company  in  handling  of  passen- 
gers and  baggage,  then  I  charge  yon  that  the 
plaintiff  should  recover  in  this  case  the  value 
of  such  property  lost  or  destroyed,  and  that  you 
sbonid  so  find  by  your  verdict." 

Defendant  claimed  such  charge  was  error 
because  it  was  admitted  by  defendant  that 
the  Atlanta  Terminal  Company  was  the 
agent  of  the  Seaboard  Air-Line  Railroad 
Company  at  the  former's  terminal  station  in 
Atlanta,  in  the  handling  of  passengers  and 
baggage^  but  defendant  contended  that  the 
terminal  company  was  also  the  agent  of  the 
Southern  Railroad  Company  at  the  same 
station  in  the  liandling  of  passengers  and 
baggage,  that  the  trunk  never  came  into  the 
possession  of  the  Atlanta  Terminal  Company 
as  agent  for  the  Air-Line  Railroad  Company, 
snd  that  the  latter's  baggage  check  was 
never  placed  on  the  trunk,  but  that  it  was 
lost  by  the  terminal  company  as  the  agent 
for  the  Southern  Railroad  Company  while 
the  latter's  check  was  still  on  it,  so  that  the 
Air-Line  Railroad  Company  never  received 
the  trunk  and  defendant  was  not  liable  for 
its  loss,  defendant's  claim  being  that  the 
charge  deprived  him  of  such  defense,  and 


f  was  an  Instruction  to  find  for  plaintiff  if  the 
Jury  should  find  that  the  terminal  company 
was  agent  for  the  Air-Line  Railroad  Com- 
pany at  the  time  the  trunk  was  lost,  irre- 
spective of  whether  it  then  held  the  particu- 
lar trunk  as  agent  for  the  Air-Une  Railroad 
Company  or  as  agent  for  the  Southern  Rail- 
road Company. 
The  court  also  charged  the  Jury: , 

"Ou  the  other  hand,  if  the  defendant  company 
has  satisfied  your  mind  that  the  trunk,  was 
never  delivered  to  it,  then  the  plaintiff  in  this 
case  would  not  be  entitled  to  recover  any  sum 
whatever" 

-r-defendant  claiming  such  diarge  was  error, 
as  requiring  him  to  satisfy  the  minds  of  the 
Jury  that  he  never  received  the  trunk  with- 
out charging  that  defendant  should  show  by 
preponderance  of  the  evidence  that  he  never 
received  the  trunk. 
The  court  also  charged: 

*'As  stated  above,  when  the  plaintiff  presenta 
a  baggage  check  given  to  her  by  the  defendant 
company,  then  that  makes  out  a  prima  facie 
case,  and  she  would  be  entitled  to  recover  of 
the  defendant  company  if  there  is  no  other 
evidence  introduced,  ^e  burden  is  then  shift- 
ed to  the  defendant  to  show  that  the  baggage 
was  never  delivered  to  it,  or  that  it  never  lost 
or  destroyed  it" 

The  defendant  claimed  such  charge  was 
erroneous,  as  placing  oo  him  the  burden  to 
show  tile  trunk  was  never  delivered  to  him  as 
operator  of  the  particular  road,  without 
charging  that  he  must  show  by  the  prepon- 
derance of  the  evidence  the  trunk  was  never 
delivered  to  him;  the  claim  b^ng  that  the 
charge  imposed  on  defendant  a  higher  bur- 
den of  proof  thas  imposed  by  law.— -State- 
ment by  editor. 

Berry  T.  Moseley,  of  Danielsville,  and  Br- 
win,  Erwin  &  Nix,  of  Athens,  for  plaintiff  in 
error. 

Clarence  E.  Adams,  of  Danielsville,  for  de- 
fendant in  error. 

LUKE,  J.  [1]  1.  This  action  was  against 
the  Director  General  of  Railroads,  based 
upon  alleged  negligence  of  the  Seaboard  Air- 
Line  Railway.  It  appears  from  the  evidence 
that  on  June  4,  1918,  the  defendant  in  error 
purchased  a  ticket  from  the  agent  of  the 
Southern  Railway  Company  at  Dunwoody, 
Ga.,  to  Atlanta,  Ga.,  and  also  delivered  to 
said  agent  her  trunk,  for  which  she  received 
the  company's  baggage  check.  It  further  ap- 
pears from  the  evidence  that  the  trunk  was 
delivered  to  the  Atlanta  Terminal  Company, 
which  was  .the  baggage  agent  of  the  said 
railway  company.  On  the  following  day, 
June  6,  1918,  the  defendant  in  error  pur- 
chased a  ticket  from  the  agent  of  the  Sea- 
board Air-Line  Railway  ifrom  Atlanta,  Ga., 
to  Comer,  Ga.,  and  surrendered  the  baggage 
check  referred  to  the  Atlanta  Terminal  Com- 
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pany  for  one  from  Atlanta  to  Comer,  Ga. 
The  petition  alleges  that  the  defendant  In 
error  has  never  received  the  tronk  from  the 
Seaboard  Air-Line  Railway.  It  appears 
from  the  evidence  that  the  Atlanta  Terminal 
Company  was  acting  as  the  agent  of  the 
Seaboard  Air-Line  Railway  in  the  issuance 
of  said  baggage  check,  and  was  also  the 
agent  of  the  Southern  Railway  Company  In 
receiving  same.  This  is  shown  by  the  con- 
tract existing  between  the  various  railroads 
coming  into  the  Atlanta  Terminal  Station. 
The  verdict-  of  the  Jury  in  favor  of  the  plain- 
tiff was  not  without  evidence  to  support  it. 

[2-4]  2.  We  have  examined  all  the  assign- 
ments of  error,  and  find  no  error  requiring  a 
new  trial. 

Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J^ 

concur. 


(2ft  Oa.  App.  2S6) 

LOUISVILLE  &  N.  R.  CO.  v.  LOVELACE. 

(No.  M580.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15,  1921.) 

(Syllabus  hy  Editorial  Btaff.) 


1.  Appeal  and  error  ^s» 1 099 (I)— Former  deol- 
sion  If  the  law  of  the  case. 

The  holding  on  a  former  appeal  that  the 
overruling  or  dismissal  of  an  oral  motion  for 
a  new  trial  terminated  the  court's  jurisdiction 
and  that  certiorari  might  be  brought  within 
30  days  of  the  judgment  is  the  law  of  the 
case. 


2.  Courts  ^s»  1 90 (4)— Petition  for  certiorari  to 
muBioipal  oourt  need  not  point  out  grounds 
of  motion  for  new  trial  and  exceptions  un- 
necessary. 

While  a  petition  for  certiorari  to  review  a 
judgment  overruling  an  oral  motion  in  the 
municipal  court  for  a  new  trial  must  state  the 
grounds  of  the  motion  and  contain  plain  and 
distinct  assignments  of  error  upon  each  rul- 
ing complained  of,  yet,  where  the  petition  com- 
plains only  of  the  original  verdict  and  judgment, 
it  is  unnecessary  to  point  out  the  grounds  of 
the  motion  or  to  except  to  the  action  of  the 
trial  judge  in  overruling  them. 

3.  Courts  ^=»  1 90  (4)— Petition  for  oertiorarl 
must  set  forth  errors  of  law. 

Where  the  original  judgment  of  the  munici- 
pal court  of  Atlanta  is  alleged  to  be  erroneous, 
the  petition  for  certiorari  must  specifically  set 
forth  the  errors  of  law  complained  of,  except 
where  it  is  alleged  to  be  erroneous  because  of 
some  erroneous  antecedent  ruling  or  decision. 

4.  Courts  ^=s>  1 90  (3 1/2)— General  exoeptlon  to 
judgment  suflloient  when  erroneous  because 
of  antecedent  ruling  or  decision. 

Where  a  final  judgment  of  the  municipal 
court  of  Atlanta  is  alleged  to  be  erroneous 
only  because  of  some  erroneous  antecedent  rul- 


ing or  decision,  a  general  exception  to  the 
judgment  is  sufficient  on  petition  for  certiorari, 
provided  specific  assignments  of  error  are  made 
and  preserved  to  such  antecedent  rulings. 


5.  Courts  ^=»l90(8)*Admission  of  evidence 
in  municipal  court  not  ground  for  reversal  If 
fact  proved  by  other  evidence. 

Bven  though  testimony  be  inadmissible,  its 
admission  is  not  ordinarily  ground  for  setting 
aside  the  judgment  of  municipal  court  on  cer- 
tiorari if  the  fact  shown  thereby  is  supported 
by  other  legal  evidence  to  which  no  objection 
was  made. 

6.  Carriers  «s»  1 35— Measure  of  damages  for 
loss  or  destruction  of  shipment  or  speclflo 
part  thereof  stated. 

Where  a  suit  is  not  for  deterioration  or 
depreciation  in  the  market  value  of  a  ship- 
ment, but  for  the  total  loss  or  destruction  of 
the  whole  shipment  or  a  specific  definitely  ascer- 
tained part  thereof,  as  of  a  specified  quantity 
of  potatoes  alleged  to  be  wholly  decayed  and 
worthless,  the  measure  of  damages  for  unrea- 
sonable delay  is  not  that  given  in  Civ.  Code 
1910,  f  2773,  but  the  full  market  value  of  the 
goods  at  destination  at  the  time  when  they 
should  have  been  delivered  with  interest,  de- 
ducting any  unpaid  cost  of  transportation. 

7.  Courts  ^s»l90(8)— Instruction  in  municipal 
court  on  measure  of  damages  referring  to 
"reasonable  value"  instead  of  "market  value* 
harmless. 

An  instruction  in  municipal  court  on  the 
measure  of  damages  for  delay  in  transportation 
of  potatoes  which  used  the  term  "reasonable 
value"  instead  of  "market  value"  was  harmless, 
where  there  was  no  evidence  of  any  difference 
between  reasonable  and  market  value,  and  there 
was  ample  evidence  of  value  in  excess  of  the 
amount  recovered  (citing  Words  and  Phrases, 
Market  Value). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Reasonable  Value.] 

8.  Courts  ^=»  190 (8) —Verdict  in  municipal 
court  for  damages  for  delay  less  than  would 
have  been  warranted  not  so  excessive  as  to  be 
reversible  error. 

In  an  action  for  delay  in  transportation  of 
potatoes  involving  the  question  of  their  market 
value,  a  verdict  in  municipal  court  for  an 
amount  smaller  than  would  have  been  warrant- 
ed by  some  of  the  evidence  will  not  be  set 
aside  as  excessive,  especially  where  the  excess 
claimed  is  only  the  difference  between  $118.50 
and  $130;  the  question  of  value  being  peculiar- 
ly for  the  jury. 

9.  Trial  ^=»252( I)  — Inapplicable  instractlOBS 
properiy  refused. 

Requested  instructions  which,  so  far  as  not 
fully  covered  by  those  given,  were  inapplicable 
to  the  facts*  were  properly  refused. 

Error  ftom  Superior  Court,  Fultcm  Coun- 
ty;   Geo.  L,  Bell,  Judge. 

Action  by  T.  A.  Lovelace  against  the  Louish 
ville  &  Nashville  RaiUroad  Company.    Jadg- 
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ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Tye,  Peeples  &  Ty^t  of  Atlanta,  for  plain- 
tiff in  error. 

McCallum  &  Sims,  of  Atlanta,  for  defend- 
ant in  error. 

JENKINS,  P.  J.  [1]  1.  In  a  former  deci- 
sion In  this  case  (24  6a.  App.  616,  617,  101 
S.  B.  718)  it  was  held  and  became  the  "law 
of  the  case"  that,  '*after  an  oral  motion  for 
a  new  trial  in  the  municipal  court  of  Atlan- 
ta has  been  finally  disposed  of,  either  by 
having  been  overruled  or  dismissed,  the  ju- 
risdiction which  that  court  had  over  the  case 
thereby  ceases,  and  the  original  Judgment 
stands  as  final,*'  and  that  where  in  that 
court  a  "motion  for  new  trial  is  made  and 
overruled,  certiorari  afterwards  lies  to  the 
original  Judgment  rendered  therein,  If  pre- 
sented within  30  days  from  the  rendition  of 
the  Judgment,"  in  order  to  correct  errors  of 
law.  See,  also,  Johnston  v.  Brenau  College, 
146  Ga.  182,  91  S.  El  85 ;  Johnson  v.  James, 
19  Ga.  App.  118,  91  S.  B.  220;  Young  ▼. 
Broyles,  16  Ga.  App.  356,  85  S.  B.  366. 

[2-4]  2.  While  a  petition  for  certiorari  to 
review  a  Judgment  overruling  an  oral  mo- 
tion for  a  new  trial  in  the  municipal  court 
of  Atlanta  must  state  the  grounds  of  the 
motion,  and  contain  plain  and  distinct  as- 
signments of  error  upon  each  ruling  com- 
plained of,  so  that  a  general  assignment  of 
error  upon  the  ground  that  the  Judgment 
overmling  the  motion  for  new  trial  was  "con- 
trary to  law,  the  principles  of  equity  and 
justice,'*  and  without  stating  what  groimds 
of  error  were  urged  in  such  motion,  will  not 
suffice  (Green  v.  Patterson,  25  Ga.  App.  874, 
108  S.  E).  437;  Holcomb  v.  Finch,  25  Ga. 
App.  261,  103  S.  B.  38;  Citizens'  Banking 
Co.  v.  Paris,  119  Ga.  517,  46  S.  B.  638 :  Civil 
Code  1910,  §  5183),  yet,  where  the  petition  for 
certiorari  complains  only  of  the  original  ver- 
dict and  Judgment,  it  Is  unnecessary  to  point 
oat  the  grounds  of  the  motion  or  to  except 
to  the  action  of  the  trial  Judge  in  overruling 
the  same.  Louisville  &  Nashville  R.  Co.  v. 
Lovelace,  supra.  However,  where  the  origi- 
nal judgment  is  alleged  to  be  erroneous  in 
itself,  the  petition  for  certiorari  therefrom 
must  specifically  set  forth  the  errors  of  law 
complained  of,  except  in  a  case  where  the 
final  Judgment  is  alleged  to  be  erroneous 
only  because  of  some  erroneous  antecedent 
ruling  or  decision,  when  a  general  exception 
to  the  Judgment  itself  will  be  sufficient,  pro- 
dded specific  assignments  of  error  are  made 
and  preserved  to  such  antecedent  rulings. 
Lyndon  v.  Ga.  Ry.  &  Electric  Co.,  129  Ga. 
253,  58  S.  B.  1047.  The  petition  for  certiora- 
ri in  the  instant  case  complies  with  these 
niles  of  practice. 

[6]  3.  Even  if  testimony  as  to  a  certain 
fact  be  inadmissible  under  the  application  of 
the  strict  rules  of  evidence,  Its  admission  is 


not  ordinarily  a  ground  for  setting  aside  the 
final  Judgment,  if  such  t&ct  be  supported 
by  other  legal  evidence  to  which  no  objection 
was  made.  Matthews  v.  Richards,  19  Ga. 
App.  489,  91  S.  E.  914  (2) ;  Southern  Ry.  Co. 
V.  Ward,  131  Ga.  21,  61  S.  E.  913  (4) ;  Coun- 
ty of  Butts  V.  Hixon,  135  Ga.  26,  27,  68  S. 
E.  786  (2);  Copeland  v.  Ruff,  20  Ga.  App. 
217,  92  S.  B.  955  (1). 

[6]  4.  Where  a  suit  is  not  for  deteriora- 
tion or  depreciation  in  the  inarket  value  of 
a  shipment  of  goods,  but  for  the  total  loss 
or  destruction  of  the  whole  shipment,  or 
of  a  specific,  definitely  ascertained  part 
thereof  (as  of  so  many  bushels  of  i^tatoes 
alleged  to  be  wholly  decayed  and  worthless), 
the  measure  of  damages  for  unreasonable  de- 
lay in  transportation,  defined  by  CivU  Code 
1910,  (  2773,  as  "the  difference  between  the 
market  value  at  the  time  and  place  they 
should  have  been  delivered  and  the  time  of 
actual  delivery,"  is  not  strictly  applicable; 
and  in  such  a  case  the  measure  of  damages 
is  equivalent  to  what  the  rule  would  be 
where  the  property  ia  not  delivered  or  is  lost 
in  transit — that  is,  the  full  market  value  of 
the  goods  at  destination  at  the  time  when 
they  should  have  been  delivered,  with  inter- 
est from  that  time,  deducting  (if  unpaid)  the 
cost  of  transportation.  Albany  &  Northern 
Ry.  Co.  V.  Merchants'  Bank,  137  Ga.  391,  78 
S.  EL  637  (5);  Atiantic  &  Birmingham  Ry. 
Co.  V.  Howard  Supply  Co.,  125  Ga.  478,  54 
S.  E.  530  (2);  Southern  Express  Co.  v. 
Briggs,  1  Ga.  App.  294,  57  S.  B.  1066  (4). 

[7]  5.  While  a  charge,  "If  you  find  for  the 
plaintiff,  he  would  be  entitled  to  recover  of 
the  defendant  the  reasonable  value  of  the 
potatoes  in  Atianta,  Ga.,  if  they  had  been 
delivered  to  the  plaintiff  in  a  marketable 
condition  in  a  reasonable  time  after  delivery 
to  the  carrier,"  might  be  subject  to  some 
criticism  as  not  precisely  stating  the  meas- 
ure of  damages  in  the  case  on  trial,  although 
the  terms  "reasonable  value"  and  "market 
value"  by  some  authorities  have  been  held 
equivalent  (2  Bouvier's  Law  Dictionary,  2097 ; 
5  Words  and  Phrases,  4383-4387),  yet,  if 
such  charge  was  error,  it  was  harmless  to 
the  Jefendant,  there  being  no  evidence  of  any 
difference  between  the  reasonable  or  actual 
value  and  the  market  value,  and  there  be- 
ing ample  evidence  of  value  at  the  points 
both,  of  destination  and  shipment  in  excess 
of  the  amount  recovered.  Rome  R.  Co.  v. 
Sloan,  39  Ga.  636  (4) ;  Ga..  Fla.  ft  Ala.  Ry. 
Co.  V.  Blisb  Milling  Oo.,  15  Ga.  App.  142,  82 
S.  E.  784  (11) ;  Atiantic  Coast  Line  R.  Co. 
V.  Goodwin,  1  Ga.  App.  351,  357,  57  S.  E. 
1070. 

[8]  6.  The  question  as  to  the  value  of  an 
article  being  peculiarly  for  .the  Jury  (Georgia 
Northern  Ry.  Co.  v.  Battle,  22  Ga.  App.  665, 
666,  97  S.  E.  94),  and  the  Jury  having  found 
for  the  plaintiff  an  amount  smaller  than  that 
which  would  have  been  warranted  by  some 
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of  the  evidence,  the  verdict  and  Judgment 
will  not  be  set  aside  as  excessive,  especially 
where  the  excess  claimed  by  counsel  Is  only 
the  difference  between  $118.50  and  $130  (Ala. 
Great  So.  R.  Co.  v.  McKenzie,  139  Ga.  410 
[2b].  413,  77  S.  E.  047,  45  L.  R.  A.  (N.  S.) 
18;  Meeks  v.  Garter,  5  Ga.  App.  421,  63  S. 
B.  617  [3]). 

[9]  7.  The  verdict  was  warranted  by  the 
evidence.  Even  if  the  requests  to  <diarge 
were  in  pr<^>er  form,  under  the  ruling  in 
Western  Union  Telegraph  Co.  v.  Owens,  23 
Ga.  App.  173,  98  S.  E.  116,  the  requests,  so 
far  as  not  fuUy  covered  by  the  instructions 
given,  were  inapplicable  to  the  facts  as  dis- 
closed by  the  record. 

Judgment  affirmed. 

STBPH£2NS  and  BILL,  JJ.«  concur. 


(%  Ga.  App.  30S) 

WILSON  V.  CLARK.    (No.  1 1626.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15, 1921.) 

(8yUabu9  hy  the  Court,) 

i.  Trial  ^s»259(l)— Failurs  to  ohargo  on  oob- 
tributory  Rogliaenoe  and  diminution  of  dam- 
ages held  not  error  in  ahoenco  of  request. 

The  failure  of  the  trial  judge  to  charge  the 
law  as  to  contributory  negligence  on  the  part 
of  the  plaintiff,  and  as  to  diminution  of  dam- 
ages on  account  of  such  negligence,  was  not  er- 
ror, under  the  facts  of  this  case,  in  the  ab- 
sence of  a  timely  and  proper  written  request 
to  charge  on  the  subject.  Ala.,  etc.,  B.  Co.  v. 
Brown,  138  Ga.  328,  75  S.  B.  330  (6,  7) ;  Sa- 
vannah Blectric  Go.  v.  Crawford,  130  Ga.  421 
(1),  424,  60  &  B.  1066. 

2.  Appeal  and  error  ^s»730(l)~A8SlBnment  of 
error  oompialning  of  ohargo  held  too  vague 
and  Indefinite. 

An  assignment  of  error  that  a  charge  was 
not  such  "as  the  law  and  facts  of  the  case  at 
bar  called  for'*  is  too  vague,  general,  and  in- 
definite to  present  any  question  for  the  de- 
termination of  this  court.  Paulk  v.  Speer,  148 
Ga.  621,  85  S.  E.  867  (2) ;  Odum  v.  Butledge, 
16  Ga.  App.  350,  85  S.  B.  361;  Davidson  v. 
Wazelbaum,  2  Ga.  App.  432,  58  S.  B.  687, 
688  (3) ;  Chatman  v.  State,  8  Ga.  App.  842, 
843,  70  S.  B.  188  (3). 

3.  Appeal  and  error  ^=»299— Trial  ^=s>i7l— 
Refusal  to  direct  verdict  not  reverslUo  error; 
no  direct  oxoeptlon  lies  from  refusal  to  direct 
verdict. 

Refusal  to  direct  a  verdict  is  not  reversi- 
ble error,  and  no  direct  exception  lies  there- 
from, since  such  evidential  questions  merge 
in  the  motion  for  a  new  trial.  Bennett  v.  Pat- 
ten, 148  Ga.  66,  95  S.  E.  690  (3b) ;  Smith  v. 
Leverett,  22  Ga.  App.  289,  291,  96  S.  B.  a 


4.  Certiorari  ^s»68— Petition  properly  overml- 
ed  when  evidence  supported  verdict  and  Judg- 
ment. 

Whether  or  not,  under  the  application  of 
settled  rules  of  practice,  this  court  on  its  own 
motion  should  refuse  to  consider  the  assign- 
ments of  error  in  this  case  (see,  in  this  con- 
nection, Holcomb  V.  Finch,  25  Ga.  App.  261, 
103  S.  B.  38;  Green  v.  Patterson,  25  Ga.  App. 
374,  103  S.  B.  437;  Louisville  &  NashviUe 
R.  Co.  V.  Lovelace,  26  Ga.  App.  — ,  106  S. 
B.  6;  Lyndon  v.  Ga.  By.  &  Blec.  Co.,  129  Ga. 
353,  58  S.  E.  1047;  Wakefield  v.  Lee,  18  Ga. 
App.  648,  00  S.  B.  224),  this  court  cannot  say, 
after  an  examination  of  the  record,  that  there 
was  not  some  evidence,  however  conflicting, 
to  support  the  verdict  and  judgment;  and  the 
judge  of  the  superior  court  did  not  err  in  over- 
ruling the  petition  for  certiorari. 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  J.  M.  Clark  against  S.  M.  Wilson. 
Judgment  for  plaintiff;  and  defendant  brings 
error.    Affirmed. 

Panl  L.  Lindsay,  of  Atlanta,  for  plaintiff 
In  error. 

Branch  ft  Howard  and  Bond  Almand,  all 
of  Atlanta,  for  defendant  in  error. 

JBNKIN8»  P.  J.    Judgment  afllrmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(26  Ga.  App.  816) 

J.  C.  LYSLE  iVIILUNQ  CO.  V.  WHITFIELD 

GROCERY  CO.    (No.  11496.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

Jan.  27,  1921.) 

(Syttabu$  hy  Bditorial  Biaff.) 

1.  Trial  ^=9(43^Dlreotloii  of  verdiot  oa  oon- 
flicting  evidence  erroneous. 

Where  evidence  as  to  material  facts  waa 
conflicting,  court  erred  in  directing  verdict  for 
the  defendant. 

2.  Eviilenoo  ^=s>47 1(9)— Testimony  of  alleoect 
broker  as  to  reason  defendant  oanooled  eon- 
tract  properiy  rejeotoil. 

In  an  action  for  damages  for  failure  to  re- 
ceive flour,  court  did  not  err  in  rejecting  testi- 
mony of  an  alleged  broker,  witness  for  plain- 
tiff, as  to  the  reason  defendants  gave  for  can- 
celing the  contract,  answer  being:  *They  vir- 
tually agreed  that  the  reason  why  they  didn't 
take  the  flour  was  on  account  of  declined  price. 
The  market  price  was  off  $1  a  barreL** 

3.  Evidence   <S=^71  (30)— Testimony 
agency  held  not  a  conclusion. 

In  an  action  for  damages  for  failure  to 
ceive  goods  purchased  from  plaintiff,  court  did 
not  err  in  admitting  on  redirect  examination  of 
the  proprietor  of  defendant,  **Did  B.  in  any  way 
whatever  represent  you  in  this  transaction?" 
answer,  "Not  at  all,"  as  against  an  objection 
that  answer  was  a  conclusion  of  the  witness. 


as     to 
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Error  from  Superior  Court,  Baldwin  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  the  J.  C.  Lysle  Milling  Company 
against  the  Whitfield  Grocery  Company. 
Jadjonent  for  defendant,  and  plaintUf  brings 
error.     Beversed. 

The  grounds  of  the  amended  motion  for 
new  trial  were: 

**(1)  Because  the  court  erred  in  rejecting 
and  ruling  out  the  following  testimony  of  B).  B. 
Epps,  the  aUeged  broker,  and  witness  for 
plaintiff  on  direct  examination,  to  wit: 

"  *Q.  What  reason  did  they  giye  you  for  can- 
celing the  contract?  A.  Well,  they  yirtually 
agreed  that  the  reason  why  they  didn't  take 
the  flour  was  on  account  of  declined  price.  The 
market  price  was  off  $1  a  barrel.'  Said  testi- 
mony was  being  read  to  the  jury  from  deposi- 
tions of  said  witness  after  proper  notice  had 
been  glTen  to  defendant  for  their  ezecntion, 
and  at  which  defendant  failed  to  appear,  baici 
answer  related  to  a  part  of  a  conyersation  wit- 
ness had  with  proprietor  of  defendant  at  Mill- 
edgeville,  place  of  defendant's  residence,  after 
defendant  had  given  notice  of  its  refusal  to 
accept  the  flour,  as  to  why  it  refused  to  accept 
the  same.  The  remainder  of  the  conversation 
and  answer  to  said  question  the  court  admitted 
in  evidence. 

''(2)  Because  the  court  erred  in  admitting  on 
redirect  examination  the  following  question  and 
answer  of  the  witness  C.  H.  Whitfield,  propri- 
etor of  the  defendant,  to  wit  (said  witness  being 
for  defendant):  'Q.  Mr.  Whitfield,  did  Epps 
in  any  way  whatever  represent  you  in  this 
transaction?  A  Not  at  all.'  The  objection 
being  then  and  there  urged  at  the  time  that 
the  same  was  a  conclusion  of  the  witness  as 
to  the  construction  on  the  law  of  the  case,  and 
that  the  same  was  an  opinion  of  the  witness." 

—Statement  by  editor. 

0.  J.  Tolnaa,  of  Athens,  and  Sibley  &  Sib- 
ley, of  Milledgevnie,  for  plaintiff  In  error. 

Allen  &  Pottle,  of  MiUedgeville,  for  defend- 
ant in  error. 

LUKB,  J.  [1]  1.  The  evidence  as  to  mate- 
rial facta  in  the  case  was  conflicting,  and  the 
court  erred  in  directing  a  verdict  for  the 
defendant. 

(2,  31  2.  The  amendment  to  the  motion  for 
a  new  trial  is  without  merit. 

JudTiiient  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH, 
Jn  concur. 

(26  Oa.  Ai9.  Zli)  *=*= 

PAYNE  V.  DEMOTT.    (No.  11803.) 

« 

(Court  <rf  Appeals  of  Georgia.    Feb.  15,  1921.) 

(Synabu9  hp  ike  Oaurt.) 

I.  Appeal  and  error  ^=»  1 002— Master  and  serv- 
ast    ^=»286(39),,  289(37)— Negligence    and 
eostrlbotory  negligence  for  Jury  on  conflict- 
ing evidence. 
Questions  as  to  negligence  on  the  part  of  a 

master  in  giving  aa  order  to  his  servant  to  per- 
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S.B.) 

form  a  particular  service,  and  peril  in  obe- 
dience on  the  part  of  the  servant,  and  as  to 
the  exercise  of  ordinary  care  by  the  servant  in 
discovering  the  danger  that  mig\it  result  from 
compliance  with  the  order,  where  there  is  a 
conflict  in  the  evidence,  are  for  exclusive  solu- 
tion by  the  jury,  and  where  there  is  any  evi- 
dence to  support  the  verdict  this  court  cannot 
interfere. 

2.  Commeroe  «=»27 (8)— Master    and    servant 
^s»276(  I  )•— Evidence  must  show  engagement 
in   interstate  commerce  to  Justify  recovery 
on  federal  aot;  employd  repairing  engint  not 
engaged  in  Interstate  eommeree. 
Where,  in  a  suit  against  a   common  car- 
rier for  personal  injuries  to  an  employe,  the 
petition  contains  two  counts,  one  based  on  the 
state  law  and  the  other  on  the  federal  Em- 
ployers'   Liability    Act    (U.    S.    Comp.    St.    SSI 
8657-8066),  and  a  verdict  in  favor  of  the  plain- 
tiff is  based  expressly  on  the  latter  count,  thq 
evidence  must  show  that  at  the  time  of  the 
injury  the  carrier  was  engaged  in  interstate 
commerce,  and  that  the  injured  employe  was 
also  then  employed  in  interstate  commerce.    In 
the  instant  case  the  evidence  negatives  these 
two  essential  facts. 

Error  from  City  Court  of  ThomaaviUe; 
H.  H.  Merry,  Judge  pro  hac 

Action  by  G.  P.  Demott  against  J.  B.  Payne, 
agent  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.    Reversed. . 

Ttds  action  was  brought  against  the  Di- 
rector General  of  Railroads,  operating  the 
Atlantic  Coast  Line  Railroad.  The  allega- 
tions of  the  plaintitTs  petition,  as  amended, 
were  in  substance  as  follows:  He  was  em- 
ployed by  the  defendant  as  a  boiler  maker, 
and  It  was  his  duty  to  do  goieral  repair  work 
on  the  defendant's  boilers  when  ordered  to 
do  80  by  his  superior  ofl9cers.  On  July  90, 
1919,  at  10  o'clock  p.  m.,  he  was  directed  by  his 
superior  officer,  the  night  foreman  of  the  de- 
fendant's shops,  to  do  certain  work  on  the 
boiler  of  engine  No.  1280.  It  was  the  fore- 
man's duty  to  have  the  steam  of  all  boilers 
blown  off  and  the  boilers  sufficiently  cooled  to 
make  it  safe  to  work  inside  the  boilers  be- 
fore ordering  the  plaintiff  to  work  therein. 
The  boiler  of  this  engine  had  not  been  blown 
off  and  sufficiently  cooled  to  render  it  a  safe 
place  for  him  to  work,  but  was  so  hot  as  to 
make  it  impossible  for  him  to  perform  the 
required  work  without  incurring  serious  per- 
sonal injuries.  He  entered  the  boiler  to  per- 
form his  duties,  and  then  discovered  that  the 
boiler  was  too  hot,  and  came  out,  but  as  a  re- 
sult of  the  heat  he  was  injured  as  particu- 
larly described.  The  foreman  misled  him  In 
stating  to  him,  when  directing:  him  to  go  Into 
the  boiler,  that  the  engine  was  in  proper  con- 
dition for  him  to  go  into  It,  and  that  it  had 
been  standing  there  since  4  o'clock  in  the 
afternoon  (the  time  then  being  10  o'clock  at 
night),  when  in  truth  the  engine  had  been 


For  other 


see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Dlsesta  and  Indexes 


10 


106  SOUTHEASTERN  B£)POBTEB 


(Ga. 


there  and  the  fire  removed  therefrom  not 
over  40  minutes,  and  the  boiler  had  not  been 
sufficiently  cooled  to  make  it  a  safe  place  to 
work.  It  was  alleged  that  this  fact  was 
known  to  the  defendant,  or  could  have  been 
known  by  the  exercise  of  ordinary  diligence, 
while  it  was  not  known  to  the  plaintiff  and 
conld  not  have  been  known  by  the  exercise 
of  ordinary  care,  and  that  the  plaintiff  did 
not  have  equal  means  with  the  defendant  of 
knowing  of  the  dangerous  condition  of  the 
boiler.  The  petition  contained  two  counts, 
substantially  the  same  as  to  the  allegations 
stated  above,  one  based  upon  the  state  law, 
and  the  other  upon  the  federal  Employers' 
liiabllity  Act  (U.  S.  Comp.  St  §S  8657-8665), 
it  being  alleged  that  engine  No.  1280  was 
engaged  in  interstate  commerce,  and  that 
the  plaintiff  was  engaged  in  interstate  com- 
merce while  working  on  the  boiler  of  the 
engine.  A  demurrer  to  the  petition  was 
overruled,  the  trial  resulted  in  a  verdict  for 
$4,000  on  the  count  based  upon  the  feder- 
al Employers'  Liability  Act,  the  defendant's 
motion  for  a  new  trial  was  overruled,  and 
the  movant  excepted  to  the  rulings  stated. 
In  this  court  it  was  insisted  that  the  Judg- 
ment should  be  reversed  for  two  reasons :  (1) 
Because  the  plaintiff  had  equal  means  with 
the  defendant  of  knowing  the  dangerous  con- 
dition of  the  boiler,  from  its  heat,  and  by  the 
exercise  of  ordinary  care  might  have  known 
thereof,  and  therefore  cannot  recover  for  his 
injuries  resulting  from  entering  the  boiler. 
(2)  Because  the  evidence  failed  to  show  that 
the  engine  upon  which  plaintiff  was  working 
was  engaged  in  interstate  commerce,  and 
therefore  the  plaintiff  .was  not  entitled  to  re- 
cover upon  the  count  of  the  petition  upon 
which  the  verdict  was  specifically  found. 

Merrill  &  Moore,  of  Thomasville,  and  Ben- 
net  &  Branch,  of  Quitman,  for  plaintiff  in  er^ 
ror. 

Hay,  Joiner  &  Hammond,  of  Thomasville, 
for  defendant  in  error. 

HILXi,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  view  we  take  of  the  second  ques- 
tion makes  it  unnecessary  to  consider  at 
length  the  questions  of  law  arising  on  the 
demurrer  and  the  liability  of  the  defendant 
under  the  evidence.  It  is  sufficient  to  state 
that  in-  the  opinion  of  this  court  the  allega- 
tions of  the  petition  set  out  a  cause  of  ac- 
tion, and  these  allegations  were  substantially 
proved  by  plaintiff.  The  issues  presented  by 
the  evidence,  under  the  statutes  of  this  state 
and  the  decisions  of  the  Supreme  Court  and 
of  the  Court  of  Appeals,  as  to  the  questions 
of  diligence  and  negligence,  are  for  solution 
by  the  Jury,  and  we  cannot  hold  that  there 
was  no  evidence  to  support  the  verdict.  Civil 
Code  1910,  §§  3130,  3131;  Atianta  &  Birming- 
ham Air  Ldne  By  Co.  v.  McManus,  1  6a.  App. 
302,  58  S.  E.  258;  Southern  Cotton-Oil  Co. 
V.  Gladman,  1  6a.  App.  259,  58  S.  B.  249; 


Cherokee  Brick  Co.  ▼.  Hampton,  16  6a.  App. 
53,  84  S.  E.  328;  6rant  ▼.  Boyster  Guano  Co., 
15  6a.  App.  758,  84  S.  E.  161. 

[2]  2.  We  think  the  evidence  failed  to  show 
a  case  of  liability  under  the  federal  Employ- 
ers' Lriability  Act,  and  for  this  reason  the 
verdict  on  that  count  was  not  authorized. 
Under  this  act  it. is  essential  to  a  recovery 
that  at  the  time  of  the  injury  the  carrier  was 
engaged  in  interstate  commerce,  and  that  the 
injured  employ^  was  then  also  employed  by 
such  carrier  in  interstate  commerce.  It  is 
conceded  that  the  defendant  was  an  inter- 
state carrier.  Was  the  plaintiff  at  the  time 
of  the  injury  employed  by  the  carrier  in  in- 
terstate commerce?  He  insists  that  he  was, 
because  he  was  injured  while  working  in  an 
engine  which  was  then  engaged  in  interstate 
commerce.  He  was  injured  on  July  30,  1919, 
while  working  on  engine  No.  1280.  The  only 
evidence  showing  the  use  of  this  engine  is 
contained  in  the  train  sheet  This  shows 
that  this  engine  was  a  part  of  a  work  train 
with  limits  entirely  within  the  state  of  6eor- 
gia  from  July  1,  1919,  to  December,  1919. 
The  only  times  during  the  period  from  July 
1  to  December  31,  1919,  in  which  it  was  mov- 
ing interstate  was  on  August  2,  when  it  ran 
as  extra  No.  1280  from  Bainbridge,  6a.,  to 
Dothan,  Ala.,  and  on  September  9,  from 
Thomasville,  6a.,  to  Montgomery,  Ala.  At 
the  time  the  work  was  done  on  the  engine  by 
the  plaintiff  it  had  completed  an  intrastate 
trip,  and  had  been  brought  in  for  repairs. 
It  was  then  .what  is  known  in  railroad  par- 
lance as  a  "dead  engine,"  having  no  fixed 
destination  or  work.  It  is  fairly  inferable 
from  the  evidence  that  the  next  trip  the  en- 
gine made  after  the  plaintiff  was  injured 
was  interstate,  but  this  was  on  August  2, 
three  days  after  the  plaintiff  had  been  hurt, 
and  after  he  had  discontinued  his  work  on 
the  engine.  Can  it  be  said  that  this  fact  is 
enough  to  bring  it  under  the  rule  announc- 
ed by  the  courts  on  the  subject  now  under 
consideration?  The  construction  given  to 
the  interstate  statute  ha^s  been  quite  liberal 
in  behalf  of  injured  employes,  but  we  have 
found  no  decision  which  goes  to  this  limit 

The  Supreme  Court  of  the  United  States  in 
the  case  of  Minneapolis  &  St.  Louis  B.  Co.  ▼• 
Winters,  242  U.  S.  353,  37  Sup.  Ct  170,  61  L. 
Ed.  358,  Ann.  Cas.  1918B,  54,  said : 

*'The  injury  occurred  while  plaintiff  was  re- 
pairing an  engine.  The  engine  had  been  used 
in  interstate  commerce  before  the  injury,  and 
was  so  used  afterward^,  but  there  was  nothing 
to  show  that  it  was  permanently  or  specially 
devoted  to  such  commerce,  or  assigned  to  it 
at  the  time.  Held,  not  a  case  within  the  fed- 
eral Employers'  Liability  Act.' 


tf 


In  the  opinion  Mr.  Justice  Holmes  used 
the  following  language  pertinent  to  the  point 
now  under  discussion: 

**An  engine  as  such  is  not  permanently  de- 
voted to  any  kind  of  traffic,  and  it  does  not  ap* 
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to  anything  more  definite  than  such  husinesa 
as  it  might  be  needed  for.  It  was  not  inter- 
mpted  in  an  interstate  haul  to  be  repaired  and 
go  on.  It  simply  had  finished  some  interstate 
business,  and  had  not  yet  begun  upon  any  other. 
Its  next  work,  so  far  as  appears,  might  be  in- 
terstate or  confined  to  Iowa,  as  should  happen. 
At  the  moment  it  was  not  engaged  in  either, 
Its  character  as  an  instrument  of  commerce  de- 
pended on  its  employment  at  the  time,  and  not 
apon  remote  probabilities  or  upon  accidental 
later  events." 

This  decision  of  the  court  of  the  highest 
authority  on  the  constriiction  of  interstate 
statutes  would  seem  to  be  conclusive  of  the 
instant  case.  In  a  decision  of  the  Supreme 
Court  of  Oklahoma,  in  Chicago,  R.  I.  &  P. 
By.  Co.  V.  Cronln  (Okl.)  176  Pac.  919.  the 
court  said: 

"It  is  contended  that  the  judgment  must  be 
reversed  for  the  reason  that  the  trial  court 
tried  the  cause  as  governed  by  the  law  of  the 
state  and  not  the  federal  Liability  Act,  •  •  • 
the  theory  of  the  company  being  that  Cronnin 
was  engaged  in  interstate  commerce  because  he 
was  working  on  an  engine  which,  when  in  serv- 
ice, ptilled  an  interstate  passenger  train.  The 
engine  had  been  taken  out  of  service  and  placed 
in  the  shop  for  repairs.  It  was  not  being  used 
in  commerce  of  any  kind;  it  was  *dead.'  The 
fact  that  the  repairs  had  been  made  and  the 
engine  placed  back  in  service  in  time  to  make 
its  regular  trip  from  Sayre,  Okl.,  to  Amarillo, 
Tex.,  does  not  necessarily  mean  that  the  en- 
gine was  not  out  of  service  in  the  meantime. 
We  cannot  agree  with  the  plaintiff  in  error 
that  this  broken-down  engine  was  in  interstate 
commerce  at  the  time  of  the  accident;  indeed, 
it  was  not  in  commerce  pf  any  kind.  It  was 
'dead,'  undergoing  the  repairs  necessary  to 
placing  it  in  commerce.' 


»» 


In  the  instant  case  the  engine  when  in 
service,  before  the  repairs,  had  been  engaged 
exclusively  in  intrastate  commerce.  In  Har- 
dy v.  A.  ft  W.  P.  R.  Co.,  20  6a.  App.  303,  93 
S.  E.  18,  this  court  followed  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
Minneapolis  ft  St  Louis  R.  Co.  v.  Winters, 
supra.  In  the  Hardy  Case  the  plaintiff's  hus- 
band, at  the  time  of  his  death,  was  engage^ 
in  guarding  for  the  night  a  switdi  engine 
which  on  the  day  before  had  been  engaged 
In  interstate  commerce  and  the  day  after  was 
engaged  in  interstate  commerce.  His  duties 
were  to  guard  the  engine,  to  put  water  and 
coal  in  it,  and  to  keep  up  the  fire  so  that  it 
could  be  used  as  a  switch  engine  the  next 
day  in  switching  both  interstate  and  intra- 
state commerce.  This  court  held  that  he  was 
not  engaged  in  interstate  commerce. 

Applying  to  the  undisputed  facts  in  the 
instant  case  the  construction  of  the  federal 
statute  made  in  the  cases  cited,  it  is  dear 
that  the  plaintiff  was  not  engagM  in  inter- 
state commerce  at  the  time  of  his  injuries, 
and  therefore  he  was  not  entitled,  by  the  ex- 


Stat  65,  a  149  (U.  S.  Comp.  St.  §§  8657-8665). 
Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  ccm- 
cor. 


(26  Oa.  App.  248) 
CARTY  V.  STATE.    (No.  11373.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  28, 1921.) 

(SyUabuB   hy  Editorial   Staff.) 

1.  Criminal  law  ^e=>302(4)— Nolle  proseqai  as 
to  some  counts  works  no  acquittal. 

A  nolle  prosequi  as  to  some  of  the  counts 
in  an  indictment  works  no  acquittal,  but  leaves 
the  prosecution  just  as  though  such  counts  had 
never  been  inserted  in  the  indictment. 

2.  Criminal  law  <^9302(4)-- Demurrer  not  sus- 
tained where  there  was  nolle  prosequi  as  to 
Improper  counts. 

Where  two  counts  of  an  indictment  charged 
simple  larceny  and  two  other  counts  charged 
larcexiy  after  trust  and  there  was  a  nolle  prose- 
qui as  to  the  counts  charging  simple  larceny, 
court  properly  overruled  a  demurrer  on  the 
ground  that  there  was  an  improper  joinder  of 
counts. 

3.  Embezzlement  ^=»35  —  Purpose  of  trust  In 
proseoution  for  larceny  after  trust  must  be 
shown  as  alleged  in  indictment. 

Where  indictment  charged  offense  of  lar- 
ceny after  trust,  or  that  the  defendant  *'after 
having  been  intrusted  by  T.  with  twelve  hun- 
dred dollars  in  money,  •  •  •  the  property 
of  said  T.,  for  the  purpose  of  applying  same  to 
the  use  and  benefit  of  said  T.,  did  fraudulently," 
etc.,  conviction  of  larceny  after  trust  was  not 
authorized  by  proof  that  the  money  was  to  be 
applied  for  the  benefit  of  F.,  the  son  of  T., 
to  settle  some  debts  and  executions  against  F. 

Error  from  Superior  Ckmrt,  Lowndes  Coun- 
ty;  John  D.  Humphries,  Judge. 

H.  J.  Carty  was  convicted  of  larceny  after 
trust,  and  brings  error.    Reversed. 

Counts  1  and  3  of  the  indictment  charged 
the  offense  of  larceny  after  trust,  and  counts 
2  and  4  charged  simple  larceny.  Defendant 
demurred  to  the  indictment  on  the  ground 
that  the  offense  charged  in  1  and  3  could  not 
be  Joined  In  the  same  indictment  with  offense 
charged  in  counts  2  and  4. — Statement  by 
Editor. 

Milner  &  Farkas  and  Pottle  &  Hofmayer, 
all  of  Albany,  for  plaintiff  In  error. 

C.  E.  Hay,  SoL  Gen.,  of  ThomasvlUe,  and 
J.  B.  Copeland,  of  Valdosta,  for  the  State. 

PER  CURIAM.  [1]  A  nolle  prosequi  as  to 
some  of  the  counts  in  the  Indictment  works 
no  acquittal  but  leaves  the  prosecution  just 
as  though  such  counts  had  never  been  insert- 
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ed  In  the  Indictment.  Dealy  y.  United  States, 
152  U.  S.  539  (1),  14  Sup.  Ot.  680,  38  L.  Ed. 
545;  Martin  v.  State,  10  Ga.  App.  795,  74 
S.  E.  304  (1),  and  authorities  cited.  See,  also, 
20  Standard  Encyclopedia  ot  Procedure,  655 
(1).  Under  this  ruling  the  court  did  not  err 
in  permitting  counts  2  and  4  of  the  indict- 
ment to  be  quashed. 

[2]  2.  After  counts  2  and  4  of  the  indict- 
ment were  quashed,  the  remaining  counts 
were  not  subject  to  the  demurrer  interposed, 
and  the  court  did  not  err  in  overruling  it 

[31  3.  The  indictment  charged  the  offense 
of  larceny  after  trust,  for  that  the  defendant, 
"after  having  been  intrusted  by  Thomas  A. 
Gary  with  twelve  hundred  dollars  in  money, 
of  the  value  of  twelve  hundred  dollars,  the 
property  of  said  Thomas  A.  Gary,  for  the 
purpose  of  applying  the  same  to  the  use  and 
benefit  of  the  said  Thomas  A.  Gary,  did 
fraudulently  convert  the  same  to  his  own 
use,'*  contrary  to  the  law,  etc.  The  evidence 
in  this  case  did  not  show  the  trust  as  alleged, 
but  conclusively  showed  that  the  sum  of  mon- 
ey turned  over  to  the  defendant  was  to  be 
applied  for  the  benefit  of  Firank  Gary,  the 
son  of  Thomas  A.  Gary,  to  settle  some  debts 
and  executions  against  Frank  Gary.  There- 
fore the  conviction  of  larceny  after  trust  is 
not  authorized,  because  the  proof  shows  that 
the  purpose  of  the  trust  was  different  from 
that  alleged  in  the  indictment.  See  White 
V.  State,  19  Ga.  App.  230,  91  S.  E.  280  (3), 
and  cases  cited. 

For  this  reason  alone  the  Judgment  of  the 
court  overruling  the  motion  for  a  new  trial 
is  reversed. 

BROYLES,  C.  J.,  and  LUKE  and  BLOOD- 
WORTH,  JJ.,  concur. 


(26  Ga.  App.  283) 

JACKSON   V.  GOLD  IN.    (No.    11545.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15,  1921.) 

(SvttaJm9  hv  Bditorial  Staff.) 

1.  Appeal  and  error  ^=s> 1 068 (4)— Statement  In 
charge  as  to  damages  harmless  when  verdict 
for   defendant. 

In  an  action  for  a  personal  injury,  a  state- 
ment in  the  charge  that  the  evidence  was  in- 
flufficiont  to  authorize  the  submisaioD  of  the 
question  of  permanent  incapacity  to  labor  and 
to  earn  money  was  harmless,  where  the  verdict 
was  for  defendant 

2.  Eleotrlcity  ^s»l4(l)— buty  to  exeroise  high 
degree  of  oare  does  not  change  rulo  requir- 
ing only  "ordinary  care." 

While  a  high  degree  of  care  is  required  of 
one  maintaining  a  highly  dangerous  instrumen- 
tnlity  such  as  electricity  to  prevent  injury  to 
persons  likely  to  come  in  contact  with  it,  this 
does  not  alfect  the  rule  that  such  a  person  isj 


required  to  exercise  only  ordinary  care,  as  "or* 
dlnary  care"  is  that  reasonable  care  and  can- 
tion  which  an  ordinary  cautions  and  prudent 
person  would  exercise  under  the  same  or  sim- 
ilar circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ordinary 
Care.] 

3.  Trial  ^s»260  (8)— Charge  as  to  duty  respeot- 
Ing  electricity  held  to  oover  re<|uested  charge; 
"ordinary  eare,** 

In  an  action  for  injuries  from  electricity, 
a  charge  that  defendant  was  required  to  exer- 
cise ordinary  care,  defined  as  that  care  that 
every  prudent  man  would  exercise  under  the 
same  or  similar  circumstances,  properly  in- 
structed the  jury  as  to  the  degree  of  care,  and 
a  failure  to  charge  "as  to  the  duty  of  the  mas- 
ter to  exerdse  due  care  and  diligence  for  the 
safety  of  his  employes  according  to  the  char- 
acter of  the  instrument"  was  not  error. 

4.  New  trial  ^=»70— IMotlon  properly  overruled 
when  evidenoe  authorized  verdict. 

When  the  evidence  authorized  the  verdict 
for  defendant  and  no  error  of  law  appeared, 
the  overruling  of  plaintiff's  motion  for  a  new 
trial  was  not  error. 

Error  from  City  Covat  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Hattle  Jackson  against  David 
Goldin.  Judgment  for  defendant,  and  plain- 
tiflf  brings  error.    Afiamted. 

Hill  &  Adams,  of  Atlanta,  for  plaintiff  In 
error. 

Rosser,  Slaton,  Phillips  &  HoplEins,  ot 
Atlanta,  for  def^dant  in  error. 

STEPHENS,  J.  [1]  1.  A  verdict  for  the 
defendant  is  necessarily  a  finding  against  the 
plaintifTs  right  to  recover,  and  therefore  any 
alleged  error  upon  the  subject  of  the  amount 
of  damages  is  harmless,  tmless  it  Is  in  some 
way  calculated  to  alfect  the  verdict  upon  the 
question.  McBride  v.  Georgia  Ry.  A  Electric 
CV>.,  125  Ga.  516,  64  S.  E.  674.  Where  In  a 
personal  injury  suit  a  verdict  had  been 
rendered  for  the  defendant,  thus  negativing 
the  plaintiff's  right  to  recover,  a  statement 
made  by  the  court  In  charge  to  the  Jury 
to  the  effect  that  the  evidence  was  insuffi- 
cient to  authorize  the  submission  to  them  of 
the  question  of  permanent  incapacity  to 
labor  and  to  cam  money  could  not  have  In- 
fluenced the  jury  upon  the  question  of  li- 
ability, and  was  therefore  harmlesa  An  ex- 
ception upon  the  ground  that  this  statement 
amounted  to  an  expression  of  opinion  on  the 
facts  is  without  merit 

[2,  3]  2.  While  a  high  degree  of  care  to  pre- 
vent injury  Is  required  of  one  maintaining  a 
highly  dangerous  instrumentality,  such  as 
electricity,  where  other  persons  are  likely  to 
come  in  contact  with  It,  this  does  not  in  any 
way  affect  the  rule  that  the  person  maintain- 
ing such  instrumentality  is  required  to  exer- 
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else  only  ordinary  care.  Ordinary  care  Is 
only  that  reasonable  care  and  caution  which 
an  ordinary  cautious  and  prudent  person 
would  exercise  under  the  same  or  similar  cir- 
cumstances. Where  the  plaintiff  seeks  to  re- 
coyer  for  Injuries  received  as  a  result  of  the 
defendant's  alleged  negligent  maintenance  of 
an  electrical  apparatus,  a  charge  by  the 
court  that  the  defendant  in  maintaining  such, 
apparatus  was  required  to  exercise  ''ordinary 
care,**  whidi  the  court  defined  as  being  'Hhat 
care  that  every  prudent  man  would  exercise 
under  the  same  or  similar  drcumstances,** 
properly  instructed  the  jury  as  to  the  degree 
of  care  resting  on  the  defendant,  and  a  fail- 
ure to  charge  "as  to  the  duty  of  the  master 
to  exercise  due  care  and  diligence  fbr  the 
safety  of  his  employ^  according  to  the  char- 
acter of  the  instrum^it'*  was  not  error. 

[4]  8.  The  evidence  authorized  the  ver- 
dict for  the  defendant,  and,  no  error  of  law 
appearing,  the  court  did  not  err  In  overruling 
the  plaintiff's  motion  for  a  new  trial. 

Judgment  affirmed. 

JSNKINS,  P.  J.,  and  HILL,  J^  concur. 


(26  Oft.  App.  157) 

GLASS  V.  STATE.    (No.  1 1270.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

Jan.  25,  1921.) 

(SyUahiu  hy  Editorial  SUlfJ 


f.  ladlctment  and  Information  ^=»li0(3)— 3uf- 
llolant  If  in  language  of  statute. 

Where  an  indictment  is  in  the  language  of 
the  statute,  and  so  plainly  charged  the  crime 
that  the  jury  must  have  understood  the  nature 
of  the  offense  charged,  it  is  not  sabject  to  de« 
murrer  (Pen.  Code  1910,  i  964). 


2.  Indletment  and  Information  ^S9i  10(18)  — 
Snfllelenoy  of  description  of  antomofelle  with 
altered  motor  number. 

An  indictment  for  having  in  possession  an 
aatomobile  the  motor  number  of  which  has 
been  removed  or  altered  need  not  describe  the 
aatomobile  with  such  particularity  as  is  re- 
quired in  cases  of  simple  larceny,  the  offense 
charged  being  a  felony  and  of  the  nature  of  a 
compoand  larceny,  and  that  indictment,  which 
was  m  language  of  statute,  did  not  allege  orig- 
inal motor  number  or  the  number  as  altered, 
did  not  make  it  demurrable. 


3.  Criminal  law  «=»  1160  — Approved  verdlot» 
•apported  liy  evidence,  conciuaive. 

Where  the  verdict  is  authorized  by  evi- 
dence, though  conflicting  and  unsatisfactory,  and 
the  verdict  has  the  approval  of  the  trial  court, 
It  will  not  be  disturbed  on  writ  of  error. 

Loke,  J.,  dissenting  in  part. 

Error  from  Superior  Court,  Fulton  County ; 
John  D.  Humphries,  Judge. 


R.  W.  Glass  was  convicted  of  bavlng  pos- 
session of  a  motor  vehicle  having  motor 
number  removed  or  altered,  contrary  to  the 
provisions  of  Act  Aug.  19, 1918,  and  he  brings 
error.   Affirmed. 

Westmoreland  &  Smith,  Jas.  L.  Ander- 
son, and  R.  J.  Jordan,  all  of  Atlanta,  for 
plaintiff  In  error. 

John  A.  Boykin,  Sol.  Gen.,  and  E.  A«  Ste- 
phens, both  of  Atlanta,  for  the  State. 

PER  CURLA.M.  [1,1]  1.  It  was  not  error 
to  overrule  the  demurrer  to  the  indictment 
The  indictment  charged  the  crime  in  the 
language  of  the  statute,  and  so  plainly  that 
the  jury  must  have  understood  the  nature  of 
the  offense  charged.  It  was  therefore  not 
BQbJeet  to  demurrer.  Penal  Code  (1910)  f 
1^54.  The  description  of  the  automobile  was 
sufficient  Adams  v.  State,  21  €Uu  App.  152, 
94  S.  B.  82,  and  citations.  This  offense  was 
a  felony,  and  of  the  nature  of  a  "compound 
larceny,"  and  in  such  a  case  the  description 
of  the  stolen  property  need  not  be  as  partic- 
ular as  in  cases  of  simple  larceny.  Cannon 
V.  State,  125  Ga.  786,  54  S.  ID.  692. 

[9]  2.  The  assignments  of  error  in  the  mo- 
tion for  a  new  trial  are  not  of  such  merit  as 
to  require  a  new  trial.  The  evidence  was 
conflicting  and  not  altogether  satisfactory, 
but  we  cannot  say  that  there  was  no  evidence 
authorizing  the  verdict,  which  has  the  ap- 
proval of  the  trial  Judge.  It  was  not  error 
to  overrule  the  motion  for  a  new  trial. 

Judgment  afflrmed. 

BROYLES,  C.  J.,  and  BLOODWOETH,  J., 
concur. 

LUKE,  J.  (dissenting).  In  this  case  the  in* 
dictment  charged— 

"R.  W.  Glass  with  the  offense  of  felony,  for 
that  the  said  accused,  in  the  county  of  Fulton 
and  state  of  Georgia,  on  the  12th  day  of  Febru- 
ary, 1919,  did  knowingly  bi|y,  steal,  receive, 
conceal,  and  have  in  Ills  possession  a  Ford  tour* 
ing  model  automobile,  of  the  value  of  $580.00, 
and  the  property  of  A.  C.  Porterfield,  from 
which  the  motor  number— the  same  being  a 
mark  of  identification— had  been  removed  and 
altered  for  the  purpose  of  concealment  and  mis- 
representing the  identity  of  said  automobile, 
contrary  to  the  laws  of  said  state,*'  etc. 

The  accused  demurred  specially,  upon  the 
ground  that  the  indictment  did  not  set  out 
either  the  original  number  of  the  automobile 
or  the  number  as  altered  or  removed,  and 
the  Judgment  overruling  the  demurrer  is  here 
for  review  upon  proper  assignmoits  of  error* 
As  pointed  out  in  paragraph  1  of  the  decision, 
the  majority  of  the  court  agree  with  the  rul- 
ing of  the  trial  court  upon  the  demurrer.  To 
this  Judgment  and  opinion  of  the  majority  of 
the  court  this  writer  does  not  agree. 

The   Indictment   is  based  on  an   act  ap- 
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i/roved  August  19,  1918  (Ga.  Laws  1918,  p. 
264).    The  act  provides  in  part  as  follows: 

"It  shall  be  unlawful  to  buy,  steal,  sell,  re- 
eeive,  or  dispose  of,  conceal,  or  have  in  pos- 
session, any  automobUe,  motor-vehicle,  bicycle, 
motorcycle,  or  any  other  machine  propelled 
by  gasoline  or  electricity  in  this  state,  from 
which  the  manufacturer's  serial  number  or  any 
other  distinguishing  number  or  identification 
mark  has  been  removed,  defaced,  covered,  al- 
tered, or  destroyed  for  the  purpose  of  conceal- 
ment or  misrepresenting  the  identity  of  said 
motor  vehicle,  automobile,  bicycle,  motorcycle 
or  other  such  machine." 

A  violation  thereof  is  punishable  by  con- 
finement in  the  penitentiary.  The  indictment 
in  this  case  states  the  offense  In  practically 
the  terms  and  language  of  the  statute,  and 
such  a  statement  of  the  offense  is  usually 
deemed,  imder  section  954  of  the  Penal  Code, 
suflldently  technical  and  correct.  But  where 
the  indictment  charges  simple  larceny,  or  a 
substantially  similar  offense,  it  must,  in  ad- 
dition to  using  the  language  of  the  statute, 
describe  the  subject-matter  of  the  offense 
with  sufficient  certainty  to  individualize  the 
transaction,  reasonably  inform  the  defend- 
ant of  the  Instance  meant,  enable  the  jury 
to  say  whether  the  Indictment  and  the  evi- 
dence relate  to  the  same  chattel,  and,  in  the 
event  of  a  subsequent  prosecution  for  the 
same  offense,  put  the  court  in  position  to  de- 
termine the  identity  of  the  subject-matter  of 
the  two  indictments.  See,  in  this  connection, 
Walthour  v.  State,  114  Ga.  76,  39  S.  E.  872 ; 
Brown  v.  State,  116  Ga.  559,  42  S.  E.  795; 
MeMn  v.  State,  120  Ga.  490,  48  S.  E.  198; 
Bright  V.  State,  10  Ga.  App.  17,  72  S.  E.  519. 

In  the  case  that  we  have  here  for  review, 
the  motor  number,  rather  than  the  automo- 
bile itself,  is  the  subject-matter  of  the  of- 
fense; but  In  my  opinion. the  indictment  con- 
tains insufi^dent  description  of  either.  The 
description  "Ford  touring  model  automobile" 
la  no  more  sufiadent  to  put  the  defendant  on 
notice  of  what  Ford  automobile  than  if  the 
indictment,  if  It  had  been  an  indictment  for 
larceny,  had  undertaken  to  describe  "one 
mule,"  or  "one  wagon,"  or  "one  law  book," 
etc.  The  indictment  in  this  case  contains  ab- 
solutely nothing  to  show  what  the  motor 
nimiber  originally  was,  or  what  it  was  as  al- 
tered, and  nothing  to  distinguish  either  of 
such  numbers  from  any  possible  group  of 
figures  that  may  be  found  on  the  motor  of 
any  "Ford  touring  model  automobile."  In 
Walthour's  Case,  supra,  it  was  held  that  "a 
lot  of  cordwood,"  of  a  stated  value  and  own- 
ership, was  an  insufficient  description  to 
withstand  a  timely  special  demurrer.  In 
Brown's  Case,  supra,  it  was  held  that  "a  cer- 
tain lot  of  brass  fittings,  to  wit,  400  pounds," 
of  a  stated  value,  and  the  ownership,  was 
likewise  insufficient.  In  Bright's  Case,  supra, 
this  court  made  a  similar  ruling  with  respect 
to  "100  pounds  of  seed  cotton,"  the  value  and 
ownership  of  which  were  distinctly  alleged. 


f  The  question  now  is:  'Do  the  words  "a  Ford 
touring  model  automobile,"  in  connection 
with  a  stated  value  and  ownership  of  the 
machine,  constitute  a  suffident  description  of 
the  subject-matter  of  an  indictment  for  a 
violation  of  the  act  of  1918? 

The  purpose  of  this  act  may  be  gathered 
from  history,  as  well  as  from  Its  own  terms. 
When  automobiles  and  other  machines  men- 
tioned in  this  act  first  began  to  be  used  and 
stolen  in  this*8tate,  the  thieves,  if  caught  and 
convicted,  could  be  punished  only  as  for  a 
misdemeanor,  and  that  by  reason  of  the  om- 
nibus provision  against  simple  larceny  now 
appearing  as  section  171  of  the  Penal  Code. 
But  by  the  year  1916  motor  vehicles  had  come 
into  such  general  use,  and,  because  of  their 
nature  and  value,  had  become  so  attractive  to 
thieves,  that  the  Legislature  of  this  state 
made  the  larceny  of  "any  automobile,  locomo- 
bile, motorcycle,  and  other  like  vehicles  pro- 
pelled by  electricity  or  gasoline,"  a  felony, 
punishable  by  imprisonment  In  the  i)eniten- 
tiary  for  not  less  than  one  year  nor  more 
than  five  years.  See  Ga.  Laws  1916,  p.  154. 
It  was  next  discovered  that  the  number  of 
machines,  in  general  use,  of  every  make  and 
model,  was  so  great  that  the  owner  of  a  ma- 
chine was  often  unable  to  identify  It  except 
by  some  distinguishing  number  or  identifica- 
tion mark  placed  thereon,  either  by  the  manu- 
turer  or  by  the  owner  or  at  his  instance.  By 
taking  advantage  of  that  situation  a  thief, 
unless  detected  in  the  act  of  stealing,  could 
easily  and  quickly  get  the  stolen  machine  to 
some  private  place,  not  Infrequently  the  gar- 
age of  an  accomplice,  and  there  remove  or 
alter  all  distinguishing  numbers  and  identi- 
fication marks  found  on  the  machine,  which, 
when  done,  rendered  both  the  thief  and  his 
accomplice  practically  safe  and  secure  from 
the  danger  of  detention  usually  attending 
the  possession  of  stolen  property.  In  that 
situation  professional  thieves  could,  and  did, 
ply  their  trade  In  the  larger  dties  of  the 
state  with  no  greater  risk  to  themselves  than 
In  sparsely  settled  rural  communities.  To 
meet  this  situation,  and  destroy  that  advan- 
tage of  thieves,  the  General  Assembly  passed 
the  act  of  1918,  making  the  bare  possession 
of  a  machine  from  which  a  distinguishing 
number  or  identification  mark  has  been  un- 
lawfully removed,  or  on  which  it  has  been 
unlawfully  altered,  a  crime  of  the  same  de- 
gree, and  meriting  the  same  punishment,  as 
the  stealing  of  such  a  machine.  An  indict- 
ment which  charges  the  commission  of  this 
offense  Is  not  good,  as  against  a  timely  spe- 
dal  demurrer,  where  it  does  not  allege  with 
the  definiteness  known  to  the  grand  jury  the 
numbers  or  identification  mark  altered  or 
changed.  The  crime  consists  in  changing, 
covering,  or  altering  the  numbers  or  identi- 
fication marka  In  my  opinion,  the  spedal 
demurrer  of  the  defendant  in  this  case,  was 
good  and  should  have  been  sustained. 


Oa,)  CKNTRAIi  OP  GEORGIA  RT 

(IOC 

I  do  not  dissent  from  the  Tlew  expressed 
by  the  majority  of  the  court  in  paragraph  2 
of  the  decision,  for  the  reason  that  there  Is 
some  slight  evidence  to  authorize  the  con- 
viction of  the  defendant,  if  the  yiew  with  re- 
spect to  the  sufSciency  of  the  indictment  is 
correct  as  announced  in  paragraph  1.  To 
my  mind  a  reading  of  the  evidence  and  rec- 
ord in  this  case  emphasizes  the  error  in  over- 
ruling the  demurrer.  I  do  not  tliink  there 
Is  merit  in  any  of  the  special  grounds  of  the 
motion  for  a  new  trial. 


.  CO.  v.  MILLER  A  UFSHITZ 
8.a.) 
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(2S  6a.  App.  210) 

CENTRAL  OF  GEORGIA  BY.  CO.  v.  MIL- 
LER  &  LIPSHiTZ.    (No.  11233.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  27,  1921.) 

(Syllahua  hy  Editaridl  Staff.) 

!•  Courts  «=dl90(3i/2)  —  No  review  of  failure 
to  strike  answer  In  municipal  court  In  ab- 
sence of  ml  Inn. 

Where  on  motion  made  to  strike  answer  in 
munidpal  conrt  attorney  for  defendant  pro- 
duced copy  of  suit  served,  and  stated  that  it 
was  not  verified,  and  after  such  statement  mo- 
tion was  not  further  insisted  on  by  plaintiflTs 
attorney,  and  court, was  of  opinio^  that  point 
was  not  being  further  insisted  upon,  and  made 
no  definite  ruling  on  the  motion,  it  could  not  be 
■aid  that  the  court  erred. 

2.  Appeal  and  error  «=s>  1058(1)— Error  In  rul- 
ing est  evidence  as  to  contents  of  bills  of 
lading  harmless. 

There  was  no  error  in  ruling  out  testimony 
of  a  witness  as  to  the  contents  of  a  bill  of  lad- 
ing, where  it  was  subsequently  introduced  in 
evidence. 

3.  Trial  ^=>I09  —  Judgment  properly  entered 
en  counterclaim  on  admission  by  plaintiff's 
attorney. 

Where  plaintiff's  attorney  stated  in  open 
court  that  if  plaintiff  was  not  entitled  to  re- 
cover, then  defendant  should  recover  the  sum 
of  $30  and  costs  under  his  counterclaim,  and 
that  there  was  no  controversy  about  such  claim 
being  correct,  if  the  contention  of  the  plaintiff 
was  not  correct,  plaintiff  cannot  complain  that 
court  was  without  power  to  enter  judgment  for 
the  $30  and  costs  in  favor  of  defendant,  al- 
though the  latter  introduced  no  evidence. 

4.  Evidence  ^s>3 17 ($)— Testimony  as  to  state- 
ments by  others  regarding  market  value  prop- 
erly ruled  out. 

Testimony  of  witness  tliat  he  inquired 
around  among  different  iron  dealers  of  the  town 
as  to  the  market  valne  on  the  date  in  question, 


and  was  informed  that  it  was  $18  a  ton,  teas 
properly  ruled  out  upon  motion,  based  on  ground 
that  market  value  could  not  be  proved  in  such 
manner. 

Error  from  Superior  Ck)urt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Petitl<Mi  for  certiorari  by  the  Central  of 
Georgia  Railway  Company  to  review  an  ad- 
verse Judgment  in  the  case  of  petitioner 
against  Miller  ft  Lipsbitz.  From  a  Judgment 
overuling  the  petition  for  oertloral,  petitioner 
brings  error.    Affirmed. 

After  case  was  called  for  trial  and  both 
parties  announced  ready,  plaintiff  moved  to 
strike  answer  on  ground  that  it  was  not  veri- 
fied as  required  by  rules  of  the  municipal 
court,  and  defendant's  attorney  produced  a 
copy  of  the  suit  served,  and  stated  that  it 
was  not  verified,  and  after  this  statement 
the  motion  was  not  further  insisted  oa  by 
plaintiff's  attorney,  and  the  court,  being  of 
the  opinion  that  the  point  was  not  being 
further  insisted  upon,  made  no  definite  rul- 
ing on  the  motion.  An  agent  of  plaintiff  testi- 
fied concerning  the  transaction  between  plain- 
tiff and  defendant,  and  court  ruled  out  such 
part  of  the  testimony  as  related  to  the  con- 
tents of  a  bill  of  lading,  which  was  subsequent, 
ly  admitted  in  evidence.  The  attorney  for  the 
plaintiff  stated  in  open  court  that  if  the 
Central  of  Georgia  Bailway  Company  was 
not  entitled  to  recover,  then  defendant  should 
recover  the  sum  of  $30  and  costs,  and  that 
there  was  no  controversy  about  defendant's 
claim  for  such  amount  being  correct,  if  the 
contention  of  the  railway  company  was  not 
correct  After  argument  the  court  granted 
defendant's  motion  for  Judgment  for  $30  and 
costs.  The  court  ruled  out  testimony  of 
witness  that  he  inquired  around  among  dif- 
ferent iron  dealers  of  the  town  as  to  the  mar- 
ket value,  and  was  informed  that  it  was  $18 
a  ton,  on  the  ground  that  the  market  value 
could  not  be  proved  in  any  such  manner. — 
Statement  by  editor. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, for  plaintiff  in  error. 

Bosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  defendant  in  error. 

LUKE,  J.  [1-4]  Considering  the  petition 
for  certiorari,  and  the  answer  of  the  trial 
Judge  thereto,  for  no  reason  assigned  was  It 
error  for  the  Judge  of  the  superior  court  to 
overrule  the  petition  for  certiorarL 

Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 


4ts»For  other 
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(26  Ga,  App.  273) 
WHITTEMORE  V.  STATE.     (No.  11951.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  28,  1921.) 

fSyllahua  by  Editorial  Staff, ) 

1.  Homloide  ^=> 1 22— One  has  right  to  shoot 
to  protect  sister  from  felony. 

One,  acting  under  the  fears  of  a  reasonable 
man  that  the  life  of  his  sister  is  in  danger,  or 
that  a  felony  is  being  attempted  apon  her  per- 
son, and  under  the  belief  of  a  reasonable  man 
that  it  is  necessary  to  shoot  in  order  to  save 
her  life  or  to  prevent  the  commission  of  a  fel- 
ony upon  her  person,  may  shoot  the  assaulting 
party. 

2.  Homicide  ^=9122— Apparent  danger  in  law  of 
defense  of  another  same  as  real  danger. 

In  a  prosecution  for  shooting  at  another, 
court  did  not  err  in  instructing,  *'I  charge  you 
that  an  apparent  danger  is  the  same  as  a  real 
danger.*' 


3.  Homloide  ^S9 1 22 —  Police  ofllcer  may  lay 
hands  on  a  woman  who  is  assaultino  another. 

If  a  woman,  together  with  her  brother,  was 
endeavoring  to  make  an  assault  upon  the  person 
of  another  man,  it  was  the  duty  of  police  of- 
ficer to  restrain  her,  and  he  had  the  right  to 
lay  his  hand  upon  her  with  the  intent  to  re- 
strain her  from  the  commission  of  assault, 
without  being  guilty  of  either  a  felony  or  a 
misdemeanor,  and  the  brother  would  not  be 
justified  in  shooting  him  for  so  doing. 

4.  Homicide  ^s»  1 22— That  a  man  assaulted  was 
carrying  pictures  of  sister,  no  Justification 
for  shooting  at  officer  protecting  him. 

That  a  person  assaulted  by  defendant  and 
his  sister  had  taken  pictures  of  the  sister  and 
was  carrying  them  in  his  watch  did  not  justify, 
mitigate,  ,or  excuse  shooting  an  officer,  who  laid 
hands  npon  the  sister  to  restrain  her  from  the 
commission  of  the  assault. 

Error  from  Superior  Ck>iirt,  Whitfield 
County ;  M.  O.  Tarven,  Judge. 

Jim  Whittemore  was  convicted  of  shooting 
at  another,  and  brings  error.    Affirmed. 

The  court  charged  that  If  defendant  was 
acting  under  the  fears  of  a  reasonable  man 
that  the  life  6f  his  sister  was  in  danger,  or 
that  a  felony  was  being  attempted  upon  her 
person,  and  under  the  belief  of  a  reascHiable 
man  thought  it  was  necessary  to  shoot  in 
order  to  save  her  life,  or  in  order  to  prevent 
the  commission  of  a  felony  upon  her  person, 
and  under  these  circumstances  shot  some 
one,  he  would  not  be  guilty  of  an  offense. 
The  court  further  charged  that  an  apparent 
danger  is  the  same  as  a  real  danger.  The 
court  also  charged  that  if  the  sister  of  de- 
fendant, together  with  defendant,  was  en- 
deavoring to  make  an  assault  upon  another 
person,  it  was  the  duty  of  an  officer  to  re- 
strain her,  if  possible  to  do  so,  from  the 
commission  of  the  assault,  and  he  would  not 


be  guilty  of  an  otteaae  In  laying  his  hand 
upon  her  with  intent  to  restrain  her.  Court 
also  charged: 

'VThat  any  oocorrence  such  as  la  referred  to 
in  the  statement  of  the  defendant  and  perhaps 
in  the  evidence,  relative  to  the  taking  of  cer- 
tain pictures  of  defendant's  sister  by  one  M. 
and  his  carrying  these  pictures  or  either  of 
them,  in  his  watch,  could  not  be  considered  by 
you  as  offering  justification,  mitigation  or  ex- 
cuse for  the  shooting  which  you  have  under 
investigation." 

— Statement  by  editor. 

Geo.  O.  Gl^in  and  Maddox,  McCamy  ft  Shn- 
mate,  all  of  Dalton,  for  plaintiff  in  error. 

Jos.  Bi.  Lang,  Sol.  Qen.,  of  Calhoun,  for  the 
State. 

LUKE,  J.  [1-4]  Under  the  evidence  for  the 
state  and  the  defendant's  statement,  the  Jury 
were  authorized  to  convict  the  defendant  of 
shooting  at  another.  Their  verdict  has  the 
approval  of  the  trial  judge.  For  no  reason 
assigned  did  the  court  err  in  admitting  or  re- 
fusing to  admit  testimony  as  complained  of, 
or  in  the  conduct  of  the  trial,  or  in  charging 
the  Jury.  See  Beddingfleld  v.  State,  13  Ga. 
App.  623,  79  S.  B.  581.  It  was  not  error  to 
overrule  the  motion  for  a  sew  tariaL 

Judgment  affirmed. . 

BROTLES,  a  J.,  and  BLOODWOBTH,  J.» 

concur. 


(26  Oa.  App.  178) 
HINCS  V.  PORTER.    (No.  f  1887.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  26,  1921.) 

(SyllahuM  hf  Editorial  Staff.) 

1.  Appeal  and  error  «=s>773(2)— Faliura  to 
comply  with  rule  not  ground  for  dismissal  af 
a  writ  of  error. 

A  failure  to  comply  with  rule  15  of  the 
Court  of  Appeals  (67  S.  B.  xi),  relating  to  til- 
ing and  service  of  briefs,  is  not  a  ground  for 
the  dismissal  of  a  writ  of  error. 

2.  Certiorari  «=»70 (4) --Assignment  of  error  In 
bill  of  exceptions  held  sufficient. 

An  assignment  of  error  in  a  bill  of  excep- 
tions that  judge  of  superior  court  erred  in  dis- 
missing certiorari  held  to  sufficiently  show  that 
the  ruling  was  excepted  to. 

3.  Certiorari  «=»70<6)--4>ismlssai  oT  cerilo- 
rari  for  iTelay  In  applioatlen  net  reversible 
error  where  result  would  be  same  on  merits. 

A  judgment  dismissing  certiorari  wiU  not 
be  rovcrsed  because  the  superior  court  erred 
in  dismissing  it  on  the  ground  that  it  did  not 
al£rmatively  appear  that  certiorari  had  been 
applied  for  within  SO  days  from  the  date  of  the 
judgment  complained  of,  where  it  is  apparent 
from  an  examination  of  the  entire  record  that 
practically  the  same  result,  the  overruling  of 


For  other  cases  see  same  topic  and  KET-NUMBER  in  aU  Key-Numbered  DlgesU  and  Indexes 
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tlie  certiorari,  wonld  and  ought  to  have  been 
reached  If  the  same  had  been  heard  upon  its 

merits. 

4.  Costa  «=s>262^--Na  danages  for  dolay  whore 

eourt  not  convlaood  writ  of  orror  waa  prose- 

ostad  for  delay  oaly. 

Appellate  coart  not  being  convinced  that  a 

writ  of  error  was  prosecuted  for  the  purpose  of 

delay  oidy,  a  request  of  defendant  in   error 

that  damages  be  awarded  him  was  denied. 

Error  from  Superior  Court,  Habersham 
County;   J.  B.  Jones,  Judge. 

Action  by  D.  0.  Porter  against  J.  K.  Hines. 
From  a  judgment  of  the  superior  court  dis- 
missiog  certiorari  brought  to  reyiow  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

The  bill  of  exceptions,  among  other  things, 

stated: 

'*0n  the  said  hearing  on  August  19,  1920, 
couDsel  for  said  D.  G.  Porter  moved  to  dismiss 
the  said  certiorari  on  the  ground  that  it  did 
not  affirmatively  appear  that  the  certiorari 
was  applied  for  within  30  days  from  the  rendi- 
tion of  the  judgment  complained  of.  On  said 
day  the  court  sustained  said  motion  and  dis- 
missed said  certiorari,  to  which  ruling  J.  K. 
Hines,  plaintiff  in  said  certiorari,  then  and  there 
excepted  and  now  excepts  and  assigns  the 
same  as  error,  on  the  ground  that  it  does  af- 
firmatively appear  from  the  application  for  said 
certiorari  and  the  papers  in  said  case  the  same 
was  applied  for  within  80  days  from  the  rendi- 
tion of  the  judgment  complained  of,  it  being 
aUeg ed  in  the  petition  for  certiorari  that  it  was 
applied  for  within  80  days  from  the  rendition 
of  said  judgment,  and  it  further  appearing  that 
the  execution  issued  upon  the  foreclosure  of 
the  lien  sought  to  be  enforced  was  made  return- 
able to  the  April  term,  1919,  of  the  justice 
conrt  of  the  977th  district  O.  M.  of  said  county, 
to  be  held  on  the  28th  day  of  April,  1919,  be- 
ing the  fourth  Monday  In  April,  1919,  thus 
showing  that  the  terms  of  said  justice  court 
were  held  on  the  fourth  Monday  in  each  month, 
and  it  further  appearing  from  the  record  in 
said  case  that  the  judgment  complained  of  was 
rendered  at  the  May  term,  1919,  of  said  jus- 
tice court  being  one  of  the  regular  monthly 
terms  of  said  justice  court,  and  which  was  nec- 
essarily held  on  the  fourth  Monday  in  May, 
1919,  or  on  May  26,  1919." 

—Statement  by  editor. 

W.  S.  Erwin,  of  Glarkesville  and  EUnes, 
Hardwick  ft  Jordan,  of  Atlanta,  for  plaintiff 
hi  error. 

J.  C.  Edwards  &  Sons»  of  Glarkesville,  for 
defendant  in  error. 

BROYJUES,  O.  J.  [1]  1.  A  failure  to  com- 
ply with  rule  16  of  this  court  (57  S.  E.  xi), 
relating  to  filing  and  service  of  briefs,  is  not 
a  gronnd  for  the  dismissal  of  a  writ  of  error* 
Bogers  v.  Mayers,  3  Oa.  App.  69,  59  S.  El  809. 

[21  2.  The  motion  to  dismiss  the  bill  of 
exceptions  on  the  ground  that  the  assignment 
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of  error  therein  is  legally  inaafficient  Is  with- 
out merit.  The  ruling  of  the  Judge  of  the 
superior  court  in  dismissing  the  certiorari 
was  distinctly  excepted  to  and  specifically 
assigned  as  error  in  the  bill  of  exceptions, 
and  the  alleged  reasons  why  such  ruling  was 
error  were  clearly  stated  therein. 

3.  The  remaining  ground  ot  the  motion  to 
dismiss  the  bill  of  exceptions  is  without 
substantial  merit 

[3]  4.  Conceding,  but  not  deciding,  that  the 
court  erred  in  holding  that  it  did  not  affirma- 
tively appear  that  the  certiorari  had  been 
applied  for  within  30  days  from  the  date  of 
the  judgment  complained  of  and  in  dismissing 
the  certiorari  on  that  ground,  the  judgment 
of  dismissal  will  not  be  reversed  by  this 
court,  since  it  is  apparent  from  an  examina- 
tion of  the  entire  record  that  practically  the 
same  result,  via.  the  overruling  of  the  cer- 
tiorari, would  and  ought  to  have  been 
reached  if  the  same  had  been  heard  upon  its 
merits.  See,  in  this  connection,  McPherson 
y.  Strdup,  100  Ga.  228, 28  S.  E.  157;  Matthews 
y.  City  of  Tbomaston,  21  Ga.  App.  496,  94  S. 
B.  631,  and  authorities  there  cited. 

[4]  &  This  court  not  being  convinced  that 
the  writ  of  error  was  prosecuted  for  the  pur- 
pose of  delay  only,  the  request  of  defendant 
in  error  that  damages  be  awarded  him  is 
denied. 

Judgment  affirmed. 

LUKE  and  BLOOD WOBTH»  JJ.,  concur. 


(»  Gki.  App.  190) 
BUS8ELL  V.  WILLIAIMS.    (No.  11913.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  25,  1921.) 

■ 

(Byttahu9  hf  Bditorial  Staff.) 

i.  Appeal  and  error  «=»302( I)— Ground  oT  mo- 
tion for  new  trial  not  considorod  unless 
oomplete. 

Ground  of  a  motion  for  new  trial  will  not 
be  considered  unless  complete  and  understand- 
able within  itself. 

2.  Appeal  and  error  ^s»302(3)-^roond  of  mo- 
tion for  new  trial,  complaining  of  exclusion 
of  evidenoo,  too  inoomplete  for  oonsldera- 
tion. 

First  and  second  amendment  to  defendant's 
motion  for  new  trial,  alleging  the  court  erred 
in  ezduding  certain  evidence  from  the  consid- 
eration of  the  jury,  held  too  incomplete  for  con- 
sideration by  the  Court  of  Appeals,  not  show- 
ing on  what  groimd  the  evidence  was  excluded, 
or  wherein  the  trial  court  erred,  and  because 
the  materiality  of  the  evidence  could  not  be 
ascertained  without  examination  of  other  parts 
of  the  record. 

Error  from  City  Court  of  Dublin;   R.  D. 
Flynt,  Judge. 


For  otber  cases  see  same  topio  and  KBT-NUMBOR  in  all  Key-Numbered  Digests  and  Indexes 
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Action  by  Jim  Williams  against  H.  N.  Bus- 
sell.  From  Judgment  for  plaintiff,  defendant 
brings  error.    Reversed. 

Defendant's  amended  motion  tot  new  triail 
follows : 

<1)  Because  the  court  excluding  from  the 
consideration  of  the  jury  the  following  legal 
and  material  evidence  offered  by  H.  N.  Bus- 
sell  in  his  own  behalf  as  follows,  to  wit:  **Xt 
was  worth  at  leaat  $12.50  per  month  to  feed 
a  mule  from  June  until  December,  1917,  and 
on  account  of  Jim  Williams  leaving  me,  the 
mule  he  would  have  worked  was  a  dead  loss  to 
me,  and  yet  I  had  to  feed  him  with  expense  of 
at  least  this  amount.  I  would  have  made  in 
cotton,  com,  velvet  beans  and  general  farm 
products  at  least  the  value  of  the  feed  of  this 
mule  more  than  I  did  make  if  I  had  had  the 
services  of  Jim  Williams  under  his  contract." 

The  court  excluded  this  evidence  upon  the  ob- 
jection of  counsel  that  it  related  to  damages 
too  remote  and  speculative  to  be  the  basis  of 
recovery. 

(2)  Because  the  court  excluded  from  the 
consideration  of  the  jury  the  following  material 
and  legal  evidence  offered  by  H.  N.  Bussell 
in  his  own  behalf  as  follows:  "Jim  Williams 
leaving  me  at  the  season  of  the  year  he  did 
caused  me  to  lose  at  least  a  bale  of  cotton  that 
I  would  have  been  able  to  have  made  more 
than  I  did  make  by  the  grass  taking  my  crop 
and  my  inability  to  properly  cultivate  it  with- 
out the  labor  of  Jim  Williams.  With  the  labor 
of  Jim  Williams  I  would  have  been  able  to  have 
kept  the  crop  suflSciently  clear  of  grass  and  to 
have  given  it  sufficient  cultivation  to  have  made 
at  least  an  additional  bale  of  cotton  of  the 
value  of  $100." 

The  court  excluded  said  evidence  on  the 
objection  of  the  counsel  that  the  evidence 
related  to  damages  too  remote  and  specula- 
tive to  be  the  basis  for  recovery  in  said 
case. — Statement  by  editor. 

J.  S.  Adams  and  R.  Earl  Camp,  both  of 
Dublin,  for  plaintiff  in  error. 

BROYLES,  C.  J.  [1]  1.  Under  repeated 
rulings  of  this  court  and  of  the  Supreme 
Oourt  a  ground  of  a  motion  for  a  new  trial 
will  not  be  considered  unless  it  is  complete 
and  understandable  within  itself. 

[2]  (a)  A  ground  based  upon  the  exclusion 
of  material  evidence  is  too  incomplete  to  be 
/onsidered,  unless  it  not  only  shows  on  what 
ground  the  evidence  was  excluded,  but  where- 
in the  court  erred  in  excluding  it  Ehirther- 
more,  where  the  materiality  of  the  evidence 
excluded  cannot  be  ascertained  without  an 
examination  of  other  parts  of  the  record, 
such  a  ground  is  too  indefinite  to  raise  any 
question  for  the  consideration  of  this  court. 
Central  of  Georgia  Railway  Co.  v.  Jaques  & 
Tinsley,  23  Ga.  App.  396,  98  S.  B.  357  (2) ; 
Corona  v.  De  Laval  Separator  Co.,  24  Ga. 
App,  683, 102  S.  E.  44  (1) ;  Summerlin  v.  State, 
25  Ga.  App.  568  (lb),  103  S.  R.  832.  Under 
the  above  rulings,  neither  the  first  nor  the 


second  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial  In  the  instant  case  can 
be  considered* 

2.  The  evidence  (as  contained  in  the  rec- 
ord) not  demanding  the  verdict  returned,  the 
court  erred  in  withdrawing  the  case  fr<Hn 
the  Jury  and  in  directing  them  to  return  a 
verdict  for  the  plaintiff. 

Judgment  reversed. 

LUKE   and  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  App.  806) 

WILCOX  V.  BOWEN.     (No.  11640.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15,  192L) 

(Byllabua  hy  Editorial  Staff,) 

New  trial  ^=»85»Absenoe  of  defendant  who 
could  testify  to  material  matters  held  to  re- 
quire new  trial. 

Where  defendant,  whose  coonsel  had  un- 
successfully moved  for  a  continuance,  applied 
for  a  new  trial  on  the  ground  that  on  the  day 
of  the  trial  he  was  ill  and  unable  to  attend 
court  or  notify  the  court  or  counsel  of  his 
condition,  and  showed  that  he  would  testify 
denying  liability  or  the  receipt  of  notice  neces- 
sary to  authorize  attorney's  fees  and  showing 
payment  of  one  of  the  notes  sued  on,  and  dil- 
igence by  defendant  and  his  counsel  was  af- 
firmatively shown,  the  motion  should  have  been 
granted,  though  his  testimony  as  to  payment  of 
such  note  may  have  been  inadmissible. 

Brror  from  Superior  Court,  Benhill  Coun- 
ty;   O.  T.  Gower,  Judge. 

Action  by  W.  R.  Bowen,  administrator, 
against  J.  W.  Wilcox.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

D.  E.  Griffin,  of  Fitzgerald,  for  plaintiff  in 
error. 

A.  J.  &  J.  C.  MdDonald  and  Vessie  Jones, 
all  of  Fitzgerald,  for  defendant  in  error. 

JENKINS,  P.  J.  1.  Where  on  the  trial  of 
a  case  counsel  for  the  defendant  made  a  for- 
mal motion  for  a  continuance  on  the  ground 
of  the  absence  of  the  defendant,  and  stated  in 
his  place  that  such  absence  was  for  **reasona 
unknown  to  counsel,"  that  he  **needed  the 
assistance  of  his  client  and  could  not  safely 
go  to  trial"  without  him,  and  that  the  defend- 
ant was  a  witness  to  certain  material  facts; 
and  where  the  motion  was  overruled,  the 
case  proceeded  to  trial,  and  the  court  direct- 
ed a  verdict  for  the  plaintiff,  and  where  the 
defendant  in  his  motion  for  new  trial  showed 
that  on  the  day  of  trial  and  for  two  days 
thereafter  he  was  111,  in  a  semiconscious  con- 
dition, and  unable  to  attend  court  or  to  no- 
tify the  court  or  counsel  of  his  condition, 
that  he  had  a  meritorious  defense,  and,  if  he 
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had  been  present  at  the  trial,  "would  bave 
sworn  that  he  received  no  notice  of  the  inten- 
tion of  the  plaintiff  to  file  said  suit/*  and  that 
the  note  for  $750  sued  on  included  the  $250 
note  also  sued  on,  and  that  the  latter  note 
had  in  this  way  been  satisfied,  and  where 
tbese  grounds  of  the  motion  for  a  new  trial 
were  supported  by  uncontroverted  afiSdayits 
of  the  defendant  and  others,  and  where  the 
defendant  and  his  counsel  hoth  affirmatively 
showed  the  exercise  of  due  diligence,  it  was 
error  to  refuse  the  grant  of  a  new  trial  upon 
the  grounds  thus  shown,  even  though,  as  the 
court  recited  in  the  order  denying  a  new  trial, 
the  evidence  by  the  defendant  as  to  the  pay- 
ment of  the  $250  may  have  been  inadmissible 
because  relating  to  transactions  between  de- 
fendant and  the  deceased  payee  of  the  notes, 
since,  as  the  judge  subsequently  pointed  out 
In  the  bill  of  exceptions,  he  did  not  thus  mean 
to  indicate  that  other  material  testimony  by 
the  defendant  denying  his  liability  and  deny- 
ing receipt  of  notice  for  attorney's  fees  as  set 
np  in  his  motion  for  new  trial  and  affidavits 
would  be  inadmissible.  White  v.  Martin,  63 
Ga.  659;  Thrasher  v.  Anderson,  45  Ga.  538; 
Smith  V.  Brand,  44  Ga.  688;  Peacock  v.  Usry, 
52  Ga.  854. 

2.  Other  assignments  of  error  as  to  the  ad- 
missibility of  certain  evidence  in  the  previous 
trial,  not  relating  to  matters  likely  to  arise 
in  a  subsequent  trial,  are  not  passed  upon. 

Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(26  Ga.  App.  134) 

MUTUAL  FERTILIZER  CO.  v.  F.  M.  WHITE 
&.  SON.    (No.    M567.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  20,  ld21.    Rehearing  Denied 
Feb.  15,  1921.) 

f8yUdbu8  hy  Bdiiorial  BiaffJ 

Exeeatloii  «=s>l85— Bond  conditioned  to  pay  all 
damages  sustained,  If  claim  made  for  delay 
lieid  MflloleBt. 
A  bond  executed  by  the  claimant  in  a  daim 
case,  conditioned   to  pay   all   damages   which 
plamtiif  might  sustain  if  it  should  appear  that 
the  daim  was  made  for  delay,  complied  sub- 
stantially with  Civ.  Code  191Q,  {  5158,  requir- 
ing the  bond  to  be  conditioned  for  payment  of 
the  damages   which   the  Jury  may  assess  in 
Tiew  of  section  4,  sabd.  6,  as  to  substantial 
compliance,  and  sections  5169  and  5173,  rela- 
tive to  damages  in  case  of  claims  made  for 
purposes  of  delay. 

Error  from  City  Court  of  Valdosta;  J. 
6.  Cranford,  Judge. 

Action  between  Mutual  Fertilizer  Company 
and  F.  M.  White  &  Son.  From  the  judgment, 
the  Fertilizer  Company  brings  error.  Af- 
firmed. 


Franklin  &  Langdale,  of  Valdosta,  f^r 
plaintiff  in  error. 

E.  K.  Wflcoz,  of  Valdosta,  for  defendant 
in  error. 

STEPHENS,  J.  1.  A  bond  executed  by  the 
dairaant  in  a  claim  case,  conditioned  to  pay 
to  the  plaintiflT  in  fl.  fa.  all  damages  which 
the  latter  "may  sustain  •  ♦  •  in  case  it 
should  appear  that  said  claim  was  made  for 
the  purpose  of  delay  only,*'  substantially  com- 
plies with  CiT.  Code  1910,  f  5158,  which  pro- 
vides that  the  bond  required  of  the  claimant 
shall  be  "conditioned  to  pay  the  plaintiff  all 
damages  which  the  jury  on  the  trial  of  the 
right  of  property  may  assess  against  him  in 
case  it  should  appear  that  said  claim  was 
made  for  the  purpose  of  delay  only."  Civ. 
Code  1910,  f  4  (6).  Whatever  damages  a 
jury  may  In  such  a  case  "assess"  will,  in 
contemplation  of  law,  be  such  damages  as 
the  plaintiff  in  fl.  fa.  has  "sustained,"  and 
therefore  are  recoverable  under  the  bond. 
See,  in  this  connection,  Civ.  Code  1910,  i| 
5169.  5173;  5  Cyc  751. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL.  J.,  concur. 


(26  Oa.  App.  31»> 

SULLIVAN  V.  B.  H.  LEVY  BRO.  &  CO. 

(No.  11827.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15,  1921.) 

(BvUahus  hy  the  Oonri.) 

Certiorari  ^s>  1 8— Refusal  to  sanction  petition 
proper  when  orror  not  assigned  on  final  Judg* 
ment. 

Where  the  assignments  of  error  were  as 
to  specified  rulings  of  the  trial  court  preceding 
the  final  judgment,  and  there  was  no  assignment 
of  error  to  the  final  judgment  because  of  addi- 
tional error  in  it,  nor  because  of  the  antecedent 
error  complained  of,  the  judge  of  the  superior 
court  did  not  err  in  refusing  to  sanction  the 
petition  for  the  writ  of  certiorari.  McCranie 
V.  Shipp,  10  Ga.  App.  544,  73  S.  E.  701;  Lyn- 
don V.  Ga.  Ry.  &  Elec.  Co.,  129  Ga.  853,  58 
S.  E.  1047. 

Error  from  Superior  Court,  Glynn  County; 
J.  P.  Highsmith,  Judge. 

Action  between  Albert  Sullivan  and  B.  H. 
Levy  Bro.  &  Ck>.  Judgment  for  the  adverse 
parties,  and  Sullivan  brings  error.    Affirmed. 

Frank  H.  Harris,  of  Brunswick,  for  plain- 
tiff in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


«=9For  other  cases  see  same  topic  and  KEY -NUMBER  in  all  Key-Numbered  Digests  and  Ind«z« 
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(28  Oa.  App.  307) 
CONNELL  V.  WADDELL.    (No,    11655.) 

< Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Feb.  15,  1921.) 

(ByUabuB  hy  the  Court,) 

Exceptions,    bili    of    ^=:»58(4)— Nonresldenco 
of  defendant  In  error  must  appear  when  bill 
is  left  at  attorney's  residence  durino  bis  ab- 
sence from  county. 
Where  proof  of  service  of  a  bill  of  excep- 
tions is  to  the  effect  that  a  copy  thereof  was 
left  at  the  residence  of  the  attorney  for  the 
defendant  in  error  during  the  attorno:  's  ab- 
eence  from  the  county,  it  must  also  afSrmatively 
appear  that  the  defendant  in  error  (unless  the 
defendant  in  error  is  the  state)  is  a  nonresi- 
•dent  of  the  county  where  the  bill  of  exceptions 
was  sued  out    Ciyil  Code  1910,  S  6160,  subd. 
2;   Bank  of  S.  W.  Ga.  t.  Tillman,  94  Ga.  7^1, 
20  S.  E.  4.    Such  fact  of  nonresidence  not  be- 
ing made  to  appear  in  the  instant  case,  the  mo- 
tion to  dismiss  the  bill  of  exceptions  must  nec- 
essarily be  granted. 

Error  from  Superior  Court,  HaralBon  Coun- 
ty; F.  A*  Irwin,  Judge. 

Suit  between  J.  T.  Connell  and  J.  S.  Wad- 
dell.  Judgment  for  Waddell,  and  Connell 
brings  error.    Writ  of  error  dismissed. 

Taylor  Smith,  of  Bremen,  for  plaintiff  in 
-error. 

.  Griffith  &  Matthews,  of  Buchanan,  for  de- 
fendant in  error. 

JENKINS,  P.  J.    Writ  of  error  dismissed. 

STEPHENS  and  HILL,  JJ.,  concur. 


<26  Ga.  App.  304) 

SMITH  V.  BRADSHAW.    (No.  11627.) 

<Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Feb.  15,  1921.) 

(SyUahus  hy  the  Oourt.) 

1.  Frauds,  statute  of  «=» 1 29 (I)— Negotiation 
for  resale  of  personal  property  as  oontem- 
piated  not  sufficient  part  performanoe. 

Where  it  is  agreed  in  an  oral  contract  for 
the  sale  of  goods  that  the  seller  is  not  to  per- 
form until  the  purchaser  has  negotiated  a  con- 
tract for  a  resale,  the  negotiation  of  such  a 
contract  for  resale  by  the  purchaser  in  com- 
pliance with  tbe  condition  is  not  such  a  part 
performance  of  the  original  contract  as  will 
talce  it  out  of  the  statute  of  frauds,  if  there 
has  been  no  acceptance  and  receipt  of  a  part 
of  the  goods  by  the  buyer,  nor  any  giving  of 
earnest  money  to  bind  the  bargain,  or  any  part 
payment;  such  part  performance  by  the  buyer 
not  being  such  part  performance  of  the  contract 
as  would  render  it  a  fraud  of  the  party  refus- 
mg  to  comply.  Civ.  Code,  1910,  §  3222,  subd. 
7,  and  section  3223,  subd.  3. 


2.  Frauds,  statute  of  ^=s>90(4)— Sale  by  two 
parties  held  separate  oontraots,  so  that  de- 
livery under  one  was  not  sufficient  part  per- 
formance of  other. 
Where   two   parties   simultaneously   agree 
with  a  third  party  to  sell  to  the  latter  certain 
goods,  which  are  in  two  separate  and  distinct 
lots,  one  lot  being  the  property  of  one  of  the 
sellers  and  the  other  lot  being  the  property  of 
the  other  seller,  the  transaction  constitutes  two 
separate  and  distinct  contracts,  although  one 
of  the  sellers  is  the  agent  of  and  acts  for  the 
other  seller  and  only  one  agreement  Is  made, 
and  a  delivery  by  one  of  the  sellers  of  the 
goods  bought  is  not  such  a  part  performance 
of  the  contract  of  the  other  party  as  will  take 
the    latter   contract    out   of    the    statute    of 
frauds. 


3.  Frauds,  statute  of  <8=s>i50(3)  —  PetltiM 
properly  dismissed  on  demurrer,  when  show- 
ing that  contract  Is  oral,  and  not  showing 
that  It  is  iak%n  out  of  statute. 

In  a  suit  by  the  purchaser  against  one  of 
the  parties  to  such  a  contract,  where  it  ap- 
peared from  the  petition  that  the  contract  sued 
on  was  in  parol,  and  it  did  not  appear  that  the 
contract  was  taken  out  of  the  statute  of  frauds, 
the  petition  was  properly  dismissed  upon  de- 
murrer, upon  the  ground  that  the  contract  sued 
on  was  not  enforceable,  as  being  within  the 
statute  of  frauds. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  S.  H.  Smith  against  H.  J.  Brad- 
shaw.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Bunn  &  Trawick,  of  Cedartown,  and  Wil- 
lingham,  Wright  ft  CovingtQn,  of  Rome,  for 
plaintiff  in  error. 

Maddox  &  Doyal  and  Nathan  Harris,  all 
of  Rome,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL^  J.,  ooncur. 


(26  Ga.  App.  319) 

GRINER  et  al.  v.  SIMITH.     (No.  11818.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15,  1921.) 

(Byttahut  hy  Bditorial  SiafJ 

I.  Sheriffs  and  constables  ^=»I02,  106— Deputy 
sheriff,  not  seizing  property  or  arrest  lag  de- 
fendant, is  liable  for  eventual  condemnation 
money. 

Under  Civ.  Code  1910,  f  5151,  a  deputy 
sheriff,  having  bail  trover  process  for  execu- 
tion, is  liable  for  the  eventual  condemnation 
money  if  he  does  not  seize  the  property,  or  ar- 
rest defendant  and  imprison  him  until  the  prop- 
erty is  produced  or  a  forthcoming  bond  given, 
and  he  cannot  defeat  liability  by  showing  that 
he  made  personal  service  on  defendant,  took 
defendant's  bond  to  attend  court,  or  did  not 
arrest  defendant  or  require  a  forthcoming  bond 
because  defendant  could  not  produce  th»  prop- 
erty. 


tfts^For  other  cases  see  same  topic  and  KET -NUMBER  in  aU  Key-Numbered  Digestfl  and  Indexes 
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2.  Sheriffs  and  constables  ^=9 1 66— Rule  or  tuft 
fflaiatainable  aoalnst  depaty,  wfthout  Joinlag 

sheriff. 
Under  Civ.  Code  1910,  f  4920,  a  deputy 
sheriff  can  be  ruled,  or  suit  can  be  brought  on 
his  official  bond,  without  making  the  aheriS  a 
ptrtj. 


3.  New  trial  «=>I02(I)— Dillgeace  la  diseov- 
eriag  now  evidonoo  necessary. 

Alleged  newly  discovered  evidencci  which 
by  the  exercise  of  ordinary  diligence  could  have 
been  discovered  before  trial  by  the  movant  or 
bis  counsel,  is  not  a  aufficient  ground  for  a  new 

trial. 

Error  from  City  Court  of  NashTille;  W.  R. 
Smith,  Judge. 

Action  between  J.  B.  Griner  and  others 
and  J.  D.  C.  Smith,  administrator.  Judgment 
for  Smith,  and  Griner  and  others  bring  enor. 
Affirmed. 

W.  D.  Bnie»  of  Nashville,  for  plaintUTs  in 
error. 

R.  A.  Hendricks,  of  Nashville,  for  defend- 
ant in  error. 

HILL,  J.  [1]  L  In  "bM  trover"  the  dep- 
uty sheriff,  in  whose  hands  the  process  has 
been  placed  for  execution,  is  bound  either  to 
seize  the  property  sued  for  or  to  arrest  the 
defendant  and  imprison  him  until  the  prop- 
erty is  produced  or  a  bond  is  given  for  its 
forthcoming.  Where  he  fails,  without  good 
excuse,  to  perform  either  one  of  these  statu- 
tory requirements,  he  is  liable  for  the  even- 
tual condemnation  money  recovered  in  the 
trover  suit;  and  when  sued  on  his  official 
bond  by  the  plaintiff  in  the  trover  suit,  he 
cannot  successfully  defend  by  showing  that 
he  made  personal  service  on  the  defendant, 
or  took  a  bond  from  the  defendant  to  attend 
cGort,  or  that  he  did  not  arrest  the  defend- 
uit  or  require  him  to  give  a  forthcoming 
bond,  because  the  property  sued  for  was  not 
in  the  defendant*s  possession  and  he  could 
not  produce  it  Civ.  Code  1910,  {  5151;  Snell 
V.  Mayo,  62  Ga.  744;  De  Longchamp  v.  Hicks, 
25  Ga.  200. 

[2]  2.  A  deputy  sheriff  can  be  ruled,  or 
suit  be  brought  on  his  official  bond,  without 
makhig  the  sheriff  a  party.  Civ.  Ck>de  1910, 
f  4920;   Vamer  y.  Wooten,  88  Ga.  575. 

[3]  a.  It  being  manifest  that  the  alleged 
newly  discovered  evidence  could  have  been 
discovered  before  the  trial,  by  the  exercise 
of  ordinary  diligence  either  by  the  movant 
ffr  his  counsel,  there  was  no  error  in  overrul- 
ing the  ground  of  the  motion  for  a  new  trial 
based  oa  such  evidence. 

4.  The  verdict  was  demanded  by  the  evi- 
dence and  no  error  of  Utw  appears. 

Judgment  affirmed. 

« 

JCXKINS,  P.  J.,  and  STEPHENS,  J.,  con- 


V.  PACfE  21 

8.ID.) 

(S6  Ga.  App.  328) 

LOVELL  V.  PACE.    (No.  1 1861.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  2, 

Feb.  15,  1921.) 

(Syllabus  by   the  Oaurt.) 

Justices  of  the  peace  «=s>9l(3)— Sales  ^=s>l(l) 
-^ause  of  action  held  sufRclent  to  show  suit 
on  account;  relationship  of  debtor  and  credi- 
tor ereated  by  purchase  of  injured  oow. 

The  action  in  the  justice's  court  was  suffi- 
cient to  show  a  suit  on  account,  and  the  judge 
of  the  superior  court  did  not  err  in  sustaining 
the  certiorari. 

Error  from  Superior  CJourt,  Calhoun  Coun- 
ty;   W.  M.  Harrell,  Judge. 

Action  by  W.  B.  Pace  against  J.  P.  Lovell. 
The  suit  was  dismissed  in  justice's  court,  but 
certiorari  was  sustained,  and  the  case  re- 
manded for  a  new  trial  by  the  superior  court, 
and  defendant  brings  error.    Affirmed. 

This  case  originated  in  a  justice's  court. 
The  cause  of  action  attached  to  the  summons 
was  as  follows: 

"J.  P.  Lov«li  to  W.  B.  Paoob  Debtor. 
1919. 
May  19.   To  one  cow  damaged  by  aato,  sold.  .$100  00 
Credit  by  money  from  oow 96  00 


Bal.  due  $06  00" 

The  defendant  demurred  to  the  cause  of  ac- 
tion upon  the  following  grounds: 

*'(1)  The  summons  and  account  attached  fail 
to  state  either  jointly  or  considered  separately 
any  liability  against  deft. 

"(2)  No  reasons  are  shown  why  the  defend- 
ant is  liable  for  the  killing  of  the  milk  cow. 

**{3)  Defendant  demurs  especially  to  the 
account  sned  on,  upon  the  ground  that  the 
facts  stated  do  not  inform  the  defendant  as 
to  the  nature  of  the  account,  or  why  defendant 
is  chargeable  with  the  killing  of  the  cow. 

*'(4)  Plaintiff's  action  sounds  both  of  the  na- 
ture of  suit  on  contract  and  on  tort,  and  de- 
fendant is  unable  to  ascertain  from  the  sum- 
mons and  account  the  particular  nature  of  the 
charge  against  him." 

Before  judgment  mi  the  demurrer  the  plain- 
tiff by  leave  of  the  court  filed  the  following 
amendment,  to  meet  the  demurrer: 

"1.  Plaintiff  amends  his  said  suit  and  account 
by  adding  the  following:  On  the  19th  day  of 
Biay,  1919,  plaintUTs  grandson  was  driving  a 
cow,  proper^  of  plaintiff,  worth  $125,  in  the 
public  road  near  Leary,  when  said  cow  was 
struck  by  an  automobile  driven  by  the  son  of 
defendant,  Jim,  a  minor,  who  recklessly  drove 
said  car  against  said  cow,  breaking  her  leg; 
said  boy  acting  at  the  instruction  and  com- 
mand of  his  father  to  take  a  passenger  to 
Leary.  Whereupon  plaintiff  called  upon  de- 
fendant and,  apprising  him  of  the  damage  done 
to  his  said  cow  by  said  son,  told  defendant  that 
the  cow  was  then  defendant's,  and  would  take 
$100  for  her,  whereupon  defendant  agreed  to 
give  $100  for  her,  and  requested  plaintiff  to 
seU  the  oow  to  the  marketman  for  him,  and 


C=»Kor  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Diseeta  and  Indexes 
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whatever  It  brought  him  be  would  pay  the 
balance,  and  plaintiff,  acting  upon  said  agree- 
ment, thus  losing  two  hours  from  his  plow  in 
busy  time,  so  sold  said  cow  to  the  marketman, 
Mr.  Taylor,  for  the  sum  of  $40,  and  received 
from  him  the  sum  of  $35,  which  sale  defendant 
is  indebted  for  the  balance  of  said  account,  $65^ 
as  well  as  the  balance  of  said  damage  to  plain- 
tiff by  the  authorized  act  through  his  said 
son,  driving  said  car.' 


i» 


The  Justice  sustained  the  demurrer — 

"upon  each  and  every  ground,  the  plaintiff  hav- 
ing amended  his  cause  of  action.' 


It 


Plaintiff  sued  out  his  petition  for  certiorari 
to  the  Judgment  sustaining  the  demurrer  and 
dismissing  his  suit.  Certiorari  was  sued  out, 
and  the  Judge  of  the  superior  court  sustained 
the  certiorari  and  remanded  the  case  for 
another  hearing. 

B.  L.  Smith,  of  Bdison,  for  plaintiff  in  er- 
ror. 

G.  J.  Taylor,  of  Valdosta,  for  defendant  In 
error. 

HILL,  J.  (after  stating  the  facts  as 
above).  After  careful  consideration  we  are 
constrained  to  affirm  the  Judgment  of  our 
learned  brother  of  the  superior  court.  The 
action  as  originally  brought  In  the  Justice's 
court,  when  considered  In  the  light  of  the  rule 
of  liberal  construction  of  actions  In  Justice's 
court,  was  sufficient  without  amendment  to 
show  a  suit  on  account.  When  the  amend- 
ment was  filed,  the  cause  of  action  was  lu- 
minous with  light  and  perspicacity  of  plead- 
ing. That  the  plaintiff  undertook  to  give  the 
entire  history  of  the  transaction,  and  to  show 
the  result  of  the  collision  between  the  cow 
and  the  car,  might  have  been  well  treated  as 
historical  Inducement  We  are  not  surpris- 
ed that  the  learned  and  experienced  Judge  of 
the  superior  court  came  to  the  conclusion, 
aided  by  the  allegations  of  the  amendment, 
that  the  cause  of  action  was  for  the  price 
which  defendant  had  agreed  to  give  for  the 
cow  after  deducting  the  damage  to  her  caus- 
ed by  the  automobile.  When  the  plaintiff 
informed  the  defendant  what  had  been  done 
to  his  cow  by  his  car,  the  latter,  with  com- 
mendable fairness,  at  once  bought  the  dam- 
aged cow  and  Instructed  the  plaintiff  to  sell 
her  for  him,  and  deduct  the  amount  received; 
the  defendant  stating  that  he  would  pay  the 
balance.  Acting  on  the  instructions  of  the 
defendant,  the  plaintiff  sold  the  cow  which 
the  defendant  had  so  taken  off  his  hands, 
and,  after  deducting  the  amount  received  for 
beef,  brought  suit  for  the  balance  of  the  pur- 
chase price.  The  transaction  was  complete 
when  defendant  bought  the  damaged  cow 
from  the  plaintiff,  and  the  relationship  of 
debtor  and  creditor  thus  arose. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(26  Oa.  App.  310> 

FAIR  &  MARTIN,  Ino.,  v.  BREWER. 
(No.  11795.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15,  1921.) 

(SyUahus  hp   the  Court.) 

1.  Evidence  ^=> 1 23 (2)— Sales  <S==»i68(2),  181 
(lO)^Duty  of  buyer  to  examine  goods  antf 
give  prompt  notice  of  rejection;  letter  of  re- 
jection admissible  as  res  gestae  and  on  ques- 
tion of  diligence,  though  telegram  did  not  re- 
ject. 

"It  is  the  duty  of  the  buyer  to  act  prompt- 
ly in  maldng  an  examination  of  goods  sent  on 
his  order,  to  see  whether  they  comply  there- 
with, and  to  give  prompt  notice  to  the  seller 
of  their  rejection,  if  found  defective,  if  he  in- 
tends to  avail  himself  of  that  remedy.**  Where 
a  buyer,  upon  reception  of  goods  sent  on  hi» 
order  and  after  inspection  of  the  goods,  tele- 
graphed immediately  to  the  seller  that  he 
found  them  defective  in  certain  particulars,  but 
did  not  explicitly  state  that  for  this  reason  he 
rejected  them,  a  letter,  written  by  the  buyer  on 
the  second  day  after  the  sending  of  the  tele- 
gram, confirming  the  telegram  and  making  dear 
and  certain  the  rejection  of  the  shipment,  was 
admissible  as  evidence  in  behalf  of  the  buyer: 
(a)  As  a  part  of  the  res  gestie  of  the  trans- 
action; and  (b)  as  relating  to  the  question  of 
due  diligence  in  giving  notice  of  the  rejection 
of  the  goods. 

2.  Sales  ^=»  1 6 1— Notice  to  carrier  to  divert 
shipment  equivalent  to  transfer  of  bill  of 
lading. 

Where  a  consignor  sells  the  goods  while  in' 
transitu  to  a  person  other  than  the  original  con- 
signee, and  directs  the  carrier,  while  stiU  in 
possession  of  the  goods,  to  deliver  them  to> 
iBUch  purchaser,  the  carrier  is  bound  to  follow 
the  direction. 

(Additional  ByUahua  hy  Sdiioridl  Staff,) 

3.  Sales  ^=»2i8'/2— Seller  suing  for  price  of 
goods  rejecfted  must  show  transfer  ef  title. 

A  seller,  suing  to  recover  the  contract  price 
of  goods  rejected  by  the  buyer,  must  affirma- 
tively show  that  tiUe  has  passed  to  the  pur- 
chaser. 

Error  from  Superior  Ck)urt,  EMlton  Ooun- 
ty ;  W.  D.  Bills,  Judge. 

Action  by  Thomas  Brewer  against  Fair  St 
Martin,  Incorporated.  Judgmait  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

This  is  a  suit  on  open  account  against  Fair 
&  Martin,  Incorporated,  for  the  contract  price 
of  a  car  of  tomatoes.  There  was  a  verdict 
for  the  plaintiff,  and  the  defendant's  motion 
for  a  new  trial  was  overruled.  The  contract 
for  the  purchase  of  the  tomatoes  is  contained 
in  letters  and  telegrams  between  the  parties. 
On  April  18,  1917,  the  defendant,  in  Atlanta, 
telegraphed  to  Brewer,  the  plaintiff,  in  Home- 
stead, Fla.,  asking  for  prices  on  tomatoes 
which  Brewer  might  have  "rolling" ;  that  is 
to  say,  that  were  on  board  cars  coming  nortlk 


dfessFor  other  caaes  Me  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlcesta  and  Indezes 


Ga.) 


FAIR  A  MARTIN  y.   BREWER 

(lOe  8.ID.) 


23 


from  Florida,  whldi  could  be  diverted  to 
them  in  Atlanta.  In  reply  Brewer,  on  April 
22,  wired  tbat  he  had  a  car  of  tomatoes  going 
west,  "rolled  Saturday  night,"  ccmtalning 
197  crates  of  "fancy,"  183  crates  of  "choice," 
and  47  crates  of  "seconds,"  qnoting  prices  on 
each  prmde.  The  terms  **fancy,"  "choice,"  and 
"seconds"  are  current  with  the  trade,  describ- 
ing jprades  of  tomatoes.  On  April  23,  Fair 
ft  Klartin  telegraphed  in  reply: 

"Divert  us  car  tomatoes  shipped   Saturday 
prices  quoted  confirm  quick.' 


f» 


Replying  to  this  telegram,  Brewer,  on  April 

24,  wired: 

"F.  o.  b.  sale  here  confirmed  Southern  120632 
passed  Jacksonville  today  and  diverted  to  you. 
Tomatoes  packed  to  color  in  ten  days,  inspect 
accordingly." 

On  the  day  of  the  arrival  of  the  car,  April 

25,  Fair  &  Martin  made  inspection  of  the 
tomatoes,  and  wired  to  Brewer: 

**Southem  120632  arrived.  Inferior  quality 
large  per  centage  showing  black  spots  some 
iH'een  stock  showing  decay." 

This  telegram  was  followed  by  a  letter 
from  Fair  ft  Martin  to  Brewer,  dated  April 
27, 1S17: 

"On  the  25th  we  wired  you  that  car  of  toma- 
toes Southern  120632  arrived  and  was  rejected 
account  of  inferior  quality.  A  large  percent- 
age showing  black  spots,  and  some  of  the  green 
stock  were  showing  decay.  We  regret  very 
much  that  we  should  have  trouble  on  our  first 
car,  bat  trust  to  be  more  successful  next  time. 
We  can  only  use  good  stuff." 

This  letter  was  excluded  from  evidence,  on 
the  defendant's  objection  that  it  was  a  self- 
serving  declaration  and  drew  condnsions  as 
to  previous  correspondence  and  construed 
previous  correspondence.  This  ruling  is  com- 
plained of  in  the  motion  for  a  new  trial,  the 
defendant  insisting  that  the  letter  should 
have  been  admitted  because  it  gave  due  and 
timely  notice  to  Brewer  of  the  rejection  of 
the  shipment  on  account  of  the  inferior  con- 
dition of  the  tomatoes,  and  because  it  con- 
firmed the  telegram  as  to  their  Inferior  qual- 
ity, and  met  the  objecticm  to  that  telegram 
that  it  was  ambiguous  on  the  point  of  re- 
jection, making  clear  that  the  tomatoes  were 
rejected  because  of  inferior  quality. 

Another  contention  of  the  defendant  was 
that,  this  being  a  suit  on  open  account,  the 
plalntifT  must  show  that  the  title  to  the  to- 
matoes had  become  vested  in  the  defendant 
when  the  suit  was  brought,  and  that  the 
plaintiff  had  failed  to  carry  this  burden.  The 
evidence  of  the  plaintiff  showed  that  the  bill 
of  ladmg  had  been  taken  by  the  seller  in  his 
own  name,  and  that  the  car  of  tomatoes  was 
consigned  to  his  own  order,  and  there  was 
no  evidence  that  it  had  been  transferred  to 
the  defendant  The  evidence  did  not  show 
what  bad  become  of  the  bill  of  lading.  The 
court  charged  that— 


"If  the  railroad  company  agreed  to  and  did 
offer  to  deliver  the  can  to  defendant  without 
transfer  of  this  bill  of  lading,  then  the  failure 
to  transfer  the  bill  of  lading  would  not  of  itself 
defeat  the  plaintiffs  right  of  recovery,  if  he 
was  otherwise  entitled  to  recover." 

Error  is  assigned  on  this  charge,  on  the 
ground  that  there  was  no  evidence  on  which 
to  base  it 

-Austin  &  Boy  kin,  of  Atlanta,  for  plaintiff 
in  error. 

Green,  Tilson  &  McKinney  and  G.  W.  Hag- 
er,  all  of  Atlanta,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above) 
[1]  1.  We  think  the  court  erred  in  excluding 
from  evidence  the  letter  of  the  defendant  to 
the  phiintiff,  dated  April  27,  1017.  No  ob- 
jection was  made  to  the  introduction  of  this 
letter  on  the  ground  that  it  was  a  letter- 
press or  carbon  copy,  and  not  the  original. 
The  objections  urged  were: 

"That  the  letter  was  irrelevant  and  imma- 
terial, and  that  it  contained  self-serving  dec- 
larations, and  drew  condnsions  as  to  previous 
correspondence  and  construed  previous  corre- 
spondence between  the  parties,  and  that  the  tel- 
egram which  the  letter  sought  to  construe  was 
in  evidence  and  was  the  best  evidence." 

This  letter  was  relevant  and  material  on 
one  of  the  controlling  issues  in  the  case.  It 
is  well  established  that — 

"It  is  the  duty  of  the  buyer  to  act  promptly 
in  making  an  examination  of  goods  sent  on  his 
order,  to  see  whether  they  comply  therewith, 
and  to  give  prompt  notice  to  the  seller  of  their 
rejection,  if  found  defective,  if  he  intends  to 
avail  himself  of  that  remedy."  23  Ruling  Case 
Law,  1434,  §  257. 

Fair  ft  Martin  had  ordered  the  shipment  of 
tomatoes  diverted  to  them  from  the  original 
destination,  and  this  had  been  done  by  Brew- 
er. As  soon  as  the  carload  of  tomatoes  ar- 
rived in  Atlanta,  Fair  ft  Martin  inspected 
them  to  see  if  they  were  as  represented.  This 
they  had  the  right  to  do,  and  had  been  re- 
quested to  do  by  Brewer.  Immediately  after 
inspection.  Fair  &  Martin  wired  Brewer  that 
the  tomatoes  were  of  "inferior  quality,  large 
percentage  showing  black  spots,  some  green 
stock  showing  decay."  This  telegram  was 
clear  as  to  the  complaint  that  the  tomatoes 
were  of  inferior  quality,  but  it  did  not  show 
that  for  this  reason  they  were  rejected  by  the 
purchaser.  The  letter  following  the  telegram 
removed  all  doubt  on  this  point,  and  made 
positive  and  clear  the  rejection  of  the  toma- 
toes for  the  reason  stated  in  the  telegram 
and  repeated  in  the  letter.  The  letter  fol- 
lowing the  telegram  was  a  part  of  the  res 
gestse  of  the  transaction.  The  evidence  as  to 
the  quality  of  the  tomatoes  was  in  conflict 
The  character  of  the  shipment  made  impera- 
tive the  enforcement  of  the  rule  of  law  that 
the  purchaser  should  give  prompt  notice  to 
the  seller  of  the  rejection,  and  of  the  reason 
therefor.    This  point  was  in  sharp  issue  be- 
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tween  the  parties,  and  the  letter  was  illus- 
trative of  this  issue,  and  should  have  been 
admitted.  Besides,  the  letter  was  admissible 
without  reference  to  the  previous  telegram. 
It  was  pertinent  to  the  legal  question  as  to 
whether  the  purchaser  had  exercised  due  and 
proper  diligence  in  giving  the  seller  notice  of 
the  rejection  of  the  tomatoes  because  of  their 
alleged  defective  condition,  and  this  was  for 
the  Jury  to  determine. 

[2,  3]  2.  The  second  assignment  of  error  is 
without  merit  There  was  evidence  upon 
which  to  predicate  the  Instruction  that — 

"If  the  railroad  company  agreed  to  and  did 
offer  to  deliver  the  car  to  defendant  without 
transfer  of  this  bill  of  lading,  then  the  failure 
to  transfer  the  bill  of  lading  would  not  of  it- 
self defeat  the  plaintiff's  right  of  recovery,  if 
he  was  otherwise  entitled  to  recover.' 


tt 


This  was  a  suit  on  account  to  recover  the 
contract  price  of  the  goods.  It  was  essential 
to  the  seller's  right  of  recovery  to  affirmative- 
ly show  that  title  to  the  tomatoes  had  passed 
into  the  purchaser,  and  it  was  insisted  that 
this  burden  had  not  b^en  successfully  carried. 
It  was  contended  that  the  evidence  showed 
that  the  seller  took  the  bill  of  lading  in  his 
own  name,  and  that  the  car  of  tomatoes  was 
consigned  to  his  own  order  when  the  ship- 
ment was  made  to  Cincinnati,  and  after- 
wards diverted  to  the  defendant  in  Atlanta 
by  express  order  given  by  the  shipper  to  the 
carrier.  The  order  to  divert  was  complied 
with  by  the  carrier,  who  actually  delivered 
the  shipment  to  the  defendant  in  Atlanta. 
The  actual  transfer  of  the  bill  of  lading  by 
the  seller  to  the  purchaser,  under  these  facts, 
was  not  essential.  Notice  by  the  shipper  to 
the  carrier  to  divert  the  shipment  to  the  pur- 
chaser was  equivalent  to  a  transfer  of  the 
bill  of  lading. 


Mi 


*A  consignor  of  goods  which  have  been  ship- 
ped to  a  designated  consignee  has  a  right  to 
direct  a  change  in  their  destination  •  •  • 
while  the  goods  remain  in  the  possession  of 
the  carrier,  and  the  carrier  is  bound  to  obey 
such  direction."  Lewis  v.  Galena  A  Chicago  U. 
B.  Co.,  40  111.  281. 

We  reverse  the  judgment  of  the  court  re- 
fusing a  new  trial,  because  of  the  error  dis- 
cussed In  the  first  division  of  this  opinion. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(26  Ga,  App.  171) 

FARMERS'   STATE    BANK    OF   LINCOLN- 
TON   V.  DE  SOTO   BANKING   CO. 
(No.  11603.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  25,  1921.) 

Error  from  Citj  Court  of  Americas;   W.  M. 
Harper,  Judge. 


Action  between  the  Fanners'  State  Bank  of 
Lincolnton  and  the  De  Soto  Banking  Company. 
Judgment  for  the  latter,  and  the  Farmers' 
State  Bank  of  Lincolnton  brings  error.  Af- 
firmed. 

W.  A.  Dodson,  of  Americas,  and  W.  H.  Bar- 
well,  of  Sparta,  for  plaintiff  in  error. 

W.  W.  Dykes  and  Jno.  A.  Fort,  both  of 
Americas,  for  defendant  in  error. 

LUKE,  J.  The  evidence  in  this  case  author- 
ized  the  verdict,  which  has  the  approval  of  the 
trial  judge,  and,  in  view  of  the  note  of  the  trial 
judge  approving  the  motion  for  a  new  trial, 
there  is  no  error  of  law  that  requires  a  re- 
versal of  the  judgment  overruling  the  motion 
for  a  new  trial. 

Judgment  affizmed. 

BROYIiES,  C.  J.,  and  BLOODWOBTH,  J., 

concur. 


aa  N.  c.  33) 

SHAW  COTTON  MILLS,  lao.,  v.  ACME  HOS- 
IERY MILLS,  lac.    (No.  98.) 

(Supreme  Court  of  North  Carolina.    March  2, 

1921.) 

1.  Appeal  and  error  ^=»I05Q( I)— Admission  of 
Invoice  to  prove  price  harmless  In  view  of 
testimony. 

The  admission  of  an  invoice  to  prove  price 
paid  at  particular  time,  if  errorj  was  harmless, 
where  witness  had  previously  testified  to  the 
price  paid  and  the  invoice  was  offered  in  cor- 
roboration of  such  testimony. 

2.  Appeal  and  error  ^s»lD26  —  Error  must  he 
shown  to  have  been  prejudicial. 

Mere  error  in  the  trial  of  a  cause  is  not 
suflicient  grounds  for  a  new  trial,  but  it  should 
be  made  to  appear  that  the  ruling  was  mate- 
rial and  prejudicial  to  appellant's  rights. 

3.  Appeal  and  error  ^s»l053(3)-«^dmlsslon  of 
testimony  held  cured  by  instrnotion. 

The  admission  of  buyer's  testimony  as  to 
price  of  goods  at  the  time  of  the  trial,  in  ac- 
tion In  which  buyer  claimed  damages  for  non- 
delivery^  to  corroborate  testimony  that  the 
price  of  the  goods  had  continued  to  rise  from 
time  to  time  since  the  execution  of  the  con- 
tract, was  cured  by  instruction  limiting  buy- 
er's damages  to  the  difference  between  the 
agreed  price  and  the  market  price  at  the  time 
of  the  breach  of  the  contract. 

4.  Evidenco  <9=»I47,  271(19)  —  Exclusion  of 
seif-serving  and  negative  statements  in  let- 
ter held  not  reversible  error. 

Exclusion  of  statements  in  letters  from 
seller  to  buyer  that  goods  rejected  by  buyer 
had  been  shipped  to  other  customers,  and  that 
no  complaint  had  been  made  by  other  custom- 
ers tending  to  show  that  the  goods  rejected  by 
buyer  had  been  of  a  quality  called  for  in  the 
contract,  held  not  reversible  error;  such  decla- 
rations being  at  most  self-serving  and  tending 
only  to  prove  a  negative. 
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5.  Sales  ^s»88— Whether  seller  agreed  te  de- 
liver speoilled  ameunt  during  partieolar  yem* 
held  for  Jury. 

Whether  seller  airreed  to  dellTer  12,000 
pounds  splicing  yam  during  particQlar  year 
Acid  for  the  jury. 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;  Deviiiy  Judge. 

Action  by  the  Shaw  Cotton  Mills,  Incor- 
porated against  the  Acme  Hosiery  Mills,  In- 
corporated in  which  the  defendant  interposed 
a  counterclaim.  Afflrmatiye  Judgment  for  de- 
fendant, and  plaintiff  appeals.    No  error. 

CItU  action  brought  by  plaintiff  to  recover 
the  sum  of  $286.94  for  certain  yams  sold 
and  delivered  to  the  defendant  during  the 
years  1915  and  1919.  Defendant  admitted  re- 
ceipt and  nonpayment  of  said  goods,  but  set 
up  In  defense,  and  by  way  of  counterclaim, 
two  causes  of  action,  each  for  an  alleged 
breach  of  contract,  as  follows: 

(1)  That  during  the  month  of  October,  1914, 
the  plaintiff  contracted  and  agreed  to  sell 
the  defendant  sufficient  splicing  yam  to  sup- 
ply its  needs  for  the  year  1915,  estimated  at 
12,000  pounds,  at  24  cents  per  pound;  that 
of  said  amount  plaintiff  delivered  11,244 
pounds  only,  leaving  756  pounds  due  and 
unfilled  on  said  contract. 

(2)  That  during  the  month  of  April,  1919, 
plaintiff  contracted  and  agreed  to  sell  the 
defendant  15,000  pounds  of  splicing  yam  at 
65  cents  per  pound  for  delivery  within  six 
months;  that  of  said  amount  plaintiff  only 
shipped  8,627  i)ounds,  a  portion  of  which  was 
returned  and  accepted  by  plaintiff,  leaving 
8,262  pounds  of  yam  due  and  unfilled  on  said 
contract. 

Upon  issues  Joined,  the  following  verdict 
was  rendered  by  the  Jury: 

"(1)  Is  the  defendant  indebted  to  the  plain- 
tiff, and,  if  so,  in  what  amount?  Answer: 
$286.94  with  interest  from  August  10,  1919. 

''(2)  Did  the  plaintiff  contract  to  deliver  to 
defendant  12,000  pounds  of  splicing  yam  dur- 
ing the  year  1915  as  alleged  in  answer?  An- 
swer: Yes. 

**{Z)  If  so,  did  the  plaintiff  fall  to  comply 
with  said  contract?    •    •    •    Answer:  Tes. 

''(4)  What  damage  is  the  defendant  entitled 
to  recover  therefor?    •    •    ♦    Answer:  $74.60. 

"(5)  Did  the  plaintiff  contract  to  deliver  to 
the  defendant  15,000  pounds  of  splicing  yam  in 
1919,  as  alleged  in  the  answer?    Answer:  Yes. 

'*<6)  Did  the  plaintiff  wrongfully  faU  to  com- 
ply with  said  contract?    Answer:  Yes. 

'*(7)  What  damage,  if  any,  is  the  defendant 
entitled  to  recover  therefor?  Answer:  $1,- 
684.80.- 

Judgment  on  the  verdict  in  favor  of  the 
defendant  for  the  sum  of  $1,427.86.  Plaintiff 
excepted  and  appealed. 

Travis  ft  Travifl,  of  Savannah,  Qa.,  W.  L. 
Knight,  of  Weldon,  R.  O.  Dunn,  of  Enfield, 
and  Daniel  ft  Daniel,  for  appellant 
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George  G.  Green,  of  Weldon,  and  H.  M. 
Robins  and  J.  A.  Spence,  both  of  Ashboro,  for 
appellee. 

STACY,  J.  There  are  49  exceptions  in  the 
record,  80  of  which  relate  to  the  admission 
and  exclusion  of  evidence,  one  to  the  sub- 
mission of  the  second  issue  to  the  jury,  two 
to  the  court's  refusal  to  give  special  prayers 
for  instruction,  seven  to  his  honor's  charge, 
and  the  remaining  four  to  the  formal  rendi- 
tion of  Judgment 

Several  exceptions,  directed  to  the  court's 
ruling  upon  questions  of  evidence,  merit  our 
attention  and  consideration. 

[1, 2]  The  defendant  was  permitted  to  offer 
in  evidence,  over  the  plaintiff's  objection,  an 
invoice  of  yam  bought  by  the  defendant  from 
the  Magnolia  MUhi  at  Charlotte,  N.  C,  Octo- 
ber 25,  1919,  showing  the  price  paid  at  that 
time  to  be  |1.05.  This,  standing  alone,  would 
be  objectionable,  but  the  witness  had  previ- 
ously  testified  that  he  had  paid  |1.06  for 
yam  to  supply  the  deficiency  of  plaintiff's 
shipments.  The  evidence  was  offered  In  cor- 
roboration. Viewing  it  in  tills  light,  even  if 
Inadmissible^  we  think  its  effect  was  harm- 
less. Mere  error  in  the  trial  of  a  cause  is 
not  sufficient  grounds  for  a  new  trial.  It 
should  be  made  to  appear  that  the  ruling  was 
material  and  prejudicial  to  appellant's  rights. 
State  V.  Smith,  164  N.  C.  476,  79  S.  E.  979; 
Schas  V.  Assurance  Society,  170  N.  C.  420. 
87  S.  E.  222,  Ann.  Cas.  1918A,  679,  and  Brewer 
V.  Rhig  ft  Talk,  177  N.  C.  476,  99  &  B.  868. 

[3]  Again,  defendant  was  permitted  to 
show,  over  plalntlfrs  objection  the  price  of 
yam  at  the  time  of  trial.  His  honor  restrict- 
ed this  to  corroborating  evidence,  testimony 
having  been  offered  that  the  price  of  yarn 
had  continued  to  rise,  from  time  to  time, 
since  the  execution  of  the  contract  Further- 
more, upon  the  measure  of  damages,  the  court 
instructed  the  Jury  that  they  should  limit 
their  award  to  the  difference  betweei  the 
agreed  price  and  the  market  price  at  the 
time  of  the  breach  of  the  contract.  This  ap- 
parently was  sufficient  to  cure  any  objection. 

[f]  A  mass  of  correspondence  between  the 
parties  was  offered  in  evidence,  and  his  honor 
instructed  the  Jury  not  to  consider  statements 
contained  in  the  letters  of  the  plaintiff  to  the 
effect  that  the  rejected  yam  and  other  yam 
had  been  shipped  to  different  customers,  and 
that  no  complaint  had  been  made,  by  them. 
Plaintiff  contends  this  was  evidence  going  to 
show  the  yarn  to  be  of  the  character  called 
for  in  the  contract.  These  declarations,  at 
most,  were  self-serving,  and  tended  only  t6 
prove  a  negative.  Hence  their  exclusion  could 
not  be  held  for  reversible  error.  But  this 
position  was  not  insisted  on  at  the  time. 
Plaintiff  accepted  the  yarn  as  shipped  back, 
without  objection,  and  credited  the  same  on 
the  defendant's  accoimt 

We  have  carefully  examined  the  remain- 
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ing  exceptions,  touching  questions  of  eridenbe, 
and  find  them  to  be  untenable. 

[6J  The  plaintiff  objected  to  the  submission 
of  the  second  issue  to  the  jury,  and  contend- 
ed that  the  court  should  have  held,  as  a  mat- 
ter  of  law,  that  the  shipment  of  11,244  pounds 
of  yam,  during  the  year  1915,  was  a  substan- 
tial compliance  with  its  contract  The  orig- 
inal correspondence  relative  to  defendant's 
'  requirements,  which  the  plaintiff  agreed  to 
fill,  used  the  words,  "approximately  1,000 
pounds  monthly  for  the  year  1915."  But  at  a 
subsequent  date,  replying  to  an  inquiry  from 
the  plaintiff,  as  to  the  amount,  the  defendant 
stated: 

"We  nnderstood  we  w«re  to  have  1,000 
pounds  of  yarn  per  month  for  a  term  of  12 
months.  Please  acknowledge  receipt  of  this 
letter,  and  state  when  we  may  expect  the  first 
shipment  to  start  out." 

Plaintiff  answered  on  September  17,  1915, 
as  follows: 

"Replying  to  your  favor  of  the  16th,  we  will 
begin  shipping  again  next  week." 

Later,  on  December  21, 1915,  plaintiff  wrote 
the  defendant: 

"Some  time  in  September  you  raised  the 
question  about  our  delivering  the  balance  of 
your  order,  and  in  order  to  satisfy  you  that  we 
would  live  up  to-  our  end  of  the  agreement,  we 
shipped  you  faster  than  the  contract  required, 
and  as  the  order  was  not  for  12,000  pounds, 
but  for  your  requirements  duriug  the  year  1915, 
approximately  1,000  pounds  monthly,  and  un- 
der this  contract  if  for  the  conduct  of  your 
business  you  had  required  13,000  pounds  we 
would  have  furnished  same,  but  as  11,244 
pounds,  as  per  your  statement,  has  met  your 
requirements,  we  are  relieved  from  further 
shipments  under  this  contract." 

* 

Under  this  correspondence,  we  think  his 
honor  properly  submitted  the  second  issue  to 
the  Jury,  and  that  the  answer  was  justi- 
fied by  the  evidence. 

No  material  benefit  would  be  derived  from 
considering  all  the  exceptions  and  assign- 
ments of  error  In  detail.  A  perusal  of  the 
charge  given  by  the  learned  judge,  who  pre- 
sided at  the  trial  of  this  cause,  shows  that 
the  case  was  tried  with  care  and  with  due 
regard  for  the  rights  of  the  parties.  There 
was  no  error  in  his  refusal  to  give  the  plain- 
tiff's first  prayer  for  instructicm — the  second 
seems  to  have  been  given — and  we  do  not 
think  the  exceptions  to  the  charge,  as  given, 
can  be  sustained. 

Ui)on  the  whole  record,  after  a  careful  &iid 
painstaking  investigation,  we  find  no  mate- 
rial or  prejudicial  error.  The  controversy 
was  largely  one  of  fact,  tried  before  a  jury 
of  plaintiff's  own  county  and  agreeable  to  ite 
selection.  We  have  found  no  suflicient  rea- 
son for  disturbing  the  verdict  and  judgment 

No  error. 


(ISl  N.  C.  27) 

FOUNTAIN  V.  JONES.    (No.  60.) 

(Suprejme  Court  of  North  Carolina.    March  2, 

1021.) 

1.  Sales  ^=s>l68i/2(  10)— Buyer  under  contract 
for  sale  and  return  liable  unless  he  returns 
within  time. 

A  contract  for  the  purchase  of  a  mare, 
which  gave  the  buyer  the  privilege  of  return- 
ing her  to  the  seller  within  seven  days  if  she 
was  not  satisfactory,  was  a  contract  for  sale 
and  return  under  which  a  title  passed  to  buyer 
subject  to  the  right  of  return,  and  if  he  failed 
to  exercise  that  right  within  the  time  specified, 
the  sale  became  absolute,  and  the  purchase 
price  could  be  recovered. 

2.  Sales  ^=s>l8l( I)— Burden  Is  on  buyer  to 
prove  return  within  time  fixed. 

Where  defendant  admitted  the  execution  of 
a  note  for  the  purchase  price  of  a  mare  which 
contained  a  provision  authoriasing  the  return  of 
the  mare  within  seven  days  if  not  satisfactory, 
the  burden  was  on  him  to  prove  return  of  the 
mare  within  the  time  fixed  to  avoid  liability  on 
the  note,  so  that  it  was  error  to  charge  that 
the  burden  was  on  plaiutifF  in  such  a  case  to 
show  that  defendant  was  indebted  to  him. 

3.  Trial  <$=s>253(  10)— Instruction  held  to  Ignore 
evidence  of  aoreement  for  further  trial  of 
mare  sold. 

In  an  action  on  a  note  for  the  purchase 
price  of  a  mare  which  gave  defendant  a  right 
to  return  within  seven  days  if  unsatisfactory, 
where  there  was  evidence  that  defendant  did 
return  the  mare,  but  thereafter  agreed  to  take 
her  for  further  trial,  an  instruction  to  find  de- 
fendant was  not  indebted  to  plaintiff  unless 
they  found  that  he  did  not  return  the  mare 
within  seven  days  was  erroneous,  as  ignoring 
the  evidence  concerning  further  trial. 

4.  Sales  ^=»l68Vi2(8)— Bnyer,  after  waiving 
right  to  return,  oennot  retain  indefinitely 
without  liability. 

Where  a  buyer  waived  his  right  to  return 
the  mare  by  agreeing  to  take  her  for  further 
trial,  after  returning  her  within  the  contract 
time,  and  after  a  second  attempt  to  return, 
agreed  to  a  further  trial,  he  coidd  not  there- 
after retain  possession  of  the  mare  for  six 
months  without  further  offer  to  return,  and 
then  deny  liability  on  the  note. 

Appeal  from  Superior  Court,  Edgecombe 
County ;  Cranmer,  Judge. 

Action  by  L.  E.  Fountain  against  Calvin 
Jones.  •  Judgment  for  defendant,  and  plaintiff 
appeals.    New  trial. 

This  is  an  action  to  recover  a  mare  and  the 
balance  due  on  a  note.  The  defendant  exe- 
cuted to  the  plaintiff  a  note  for  $250,  which 
sum  represented  the  purchase  price  of  the 
mare.  The  note  was  dated  March  29,  1918, 
and  by  its  terms  the  plaintiff  retained  title 
to  the  mare  to  secure  the  purchase  price. 
There  was  also  written  into  the  note  the 
provision  that  the  mare  "must  work  O.  K.,  U 
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not  (defendant)  can  return  her  in  a  week's 
time,  seven  days  from  date."  The  note  ma- 
tured on  November  1,  1918.  Defendant  did 
not  pay  the  note  or  any  part  of  the  same  at 
maturity.  PlalntiflC  duly  demanded  payment 
of  the  note,  and  upon  defendant's  failure  to 
pay  instituted  this  action  of  claim  and  de- 
livery, asking  that  he  be  declared  entitled  to 
the  immediate  possession  of  the  mare  for  the 
purpose  of  selling  her  according  to  law  and 
applying  the  net  proceeds  of  sale  on  the  note. 
He  also  asked  for  Judgment  against  defend- 
ant for  balance  of  note,  after  crediting  on 
same  the  net  proceeds  from  the  sale. 

Defendant  admitted  the  execution  of  the 
note,  and  also  admitted  that  he  had  not  paid 
same,  but  claimed  that  he  returned  the  mare 
within  the  7  days  provided  for  in  the  note; 
that  plaintiff  persuaded  him  to  try  her  again, 
and  that  after  a  16  days'  trial  he  again  return- 
ed the  mare,  and  was  again  persuaded  by 
plaintiff  to  try  her  further;  that  he  again 
took  the  horse  home  and  tried  her,  and  found 
her  unsatisfactory,,  but  that  he  never  saw 
plaintiff  again,  and  was  in  possession  of  her 
when  this  action  was  started. 

The  first  issue,  addressed  to  the  question 
as  to  whether  plaintiff  was  the  owner  and 
entitled  to  the  immediate  possession  of  the 
mare,  by  virtue  of  the  note  retaining  title, 
was  answered  in  plaintiff's  favor  by  consent. 

The  Jury  returned  the  following  verdict: 

"(1)  Is  the  plaintiff  the  owner  of  and  entitled 
to  the  immediate  possession  of  the  horse  in 
controversy?    Answer:    Yes. 

"(2)  What  amount,  if  any,  is  the  defendant 
indebted  to  the  plaintiff?     Answer:     Nothing. 

"(3)  In  what  sum,  if  any,  is  the  plaintiff  in- 
debted to  the  defendant  on  his  counterclaim? 
Answer:     Nothing." 

His  honor  charged  the  jury  on  the  second 
issue  as  follows,  to  which  the  plaintiff  ex- 
cepted: 

"I  charge  you  that  as  to  the  second  issue, 
the  burden  rests  upon  the  plaintiff  to  satisfy 
you  by  the  preponderance,  that  is  the  greater 
weight  of  the  evidence,  that  he  is  entitled  to 
have  same  answered  in  his  favor.  Now,  if  you 
find  by  the  greater  weight  of  the  evidence  that 
the  defendant  did  not  return  the  horse  within 
7  days  from  the  date  of  the  note,  then  I  charge 
you  that  it  would  be  your  duty  to  answer  the 
necond  issue  in  such  sum  as  you  may  find  to 
be  due.  But  if  you  do  not  so  find,  then  you 
should  answer  the  issue  nothing." 


»t 


There  was  a  Judgment  in  favor  of  the  de- 
fendant, and  plaintiff  appealed. 

G.  M.  T.  Fountain  &  Son,  of  Tarboro,  for 
appellant 


ALLEN,  J.  [1]  The  contract,  covered  by 
the  note  offered  in  evidence,  is  called  in  the 
law  books  a  "contract  for  sale  and  return," 
and  under  its  terms  the  title  to  the  mare 
passed  to  the  defendant,  subject  to  the  right 
of  return  within  the  time  fixed,  and  to  de- 
mand the  cancellation  of  the  note,  and  if  he 
failed  to  exercise  this  right  the  sale  became 
absolute,  and  the  purchase  price  could  be 
recovered. 

As  said  in  35  Cyc.  237,  and  approved  in 
Manufacturing  Co.  r.  Lumber  CJo.,  159  N.  C. 
510,  75  S.  E.  719: 

"Where  the  contract  provides  for  a  return 
of  the  goods  if  not  satisfactory,  the  buyer  can- 
not relieve  himself  from  liability  for  the  price, 
unless  he  returns  or  offers  to  return  them,  and 
the  offer  to  return  must  be  unconditional." 

[2]  It  follows,  therefore,  as  the  defendant 
admitted  the  execution  of  the  note,  and  as 
it  was  incumbent  on  him  to  prove  a  return  of 
the  horse  within  7  days  in  order  that  he  might 
be  relieved  from  responsibility,  it  was  error 
to  place  the  burden  of  proof  on  the  plaintiff 
on  the  second  issue,  and  to  require  him  to 
prove  the  negative — that  the  defendant  did 
not  return  the  horse  within  7  days — before 
the  issue  could -be  answered  in  his  favor. 

[3]  It  was  also  erroneous  to  instruct  the 
jury  to  answer  the  issue  "nothing,"  unless 
they  found  that  the  defendant  did  not  return 
the  horse  within  7  days,  because  this  ignores 
the  evidence  to  the  effect  that,  although  an 
offer  to  return  was  made,  the  defendant 
agreed  to  give  the  horse  another  trial,  and 
again,  after  16  days  and  complaint  made,  con- 
cluded to  try  the  horse  further,  and  thereafter 
made  no  further  objection  and  no  further 
effort  to  return  the  horse. 

[4]  If  the  defendant  offered  to  return  the 
horse  within  7  days,  and  was  persuaded  to 
make  another  trial  of  the  horse,  this  would 
be  a  waiver  of  the  stipulation  for  the  return 
within  7  days,  and  if  after  16  days  he  again 
offered  to  return  the  horse,  and  it  waa  agreed 
that  there  should  be  a  further  trial,  this 
would  prevent  the  plaintiff  from  objecting 
that  the  second  offer  of  return  was  not  within 
a  reasonable  time,  but  the  defendant  could 
not  thereafter  keep  ai)d  use  the  horse  for  a 
period  of  six  months  without  further  tender 
of  return,  if  there  was  reasonable  opportunity 
to  do  so,  and  then  avoid  liability  on  the  note, 
under  the  stipulation  in  the  note,  giving  the 
right  to  return  the  horse  if  not  satisfactory. 

There  must  be  a  new  trial  because  of 
error  in  the  charge. 

New  trial. 
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HIGHWAY  COMMISSION  OF  HALIFAX 

COUNTY  V.  VARNER  ot  al. 

(No.   112.) 

\  Supreme  Court  of  North  Carolina.    March  2, 

1921.) 

1.  Coaviets  ^=98— Conmissioa  act  held  to  re- 
peal act  for  use  of  eonvicts  on  highways. 

Pub.  Loc  Laws  1919,  c.  634,  creating  the 
highway  commission  of  a  certain  county,  sec- 
tion 22  of  which  repealed  all  special  or  local 
laws  relating  to  the  highways  of  that  county 
or  any  township  therein,  repealed  Pub.  Laws 
1913  (Ex.  Bess.)  c.  65,  as  amended  by  Pub. 
Laws  1916,  c.  62,  requiring  the  directors  of  the 
state  prison  to  furnish  convicts  and  teams  for 
the  improvement  of  a  road  in  a  township  of 
that  county. 

2.  Statutes  ^=s>190»Unamblguoas  statnto  aot 
open  to  eonstructlOR. 

There  is  no  ground  for  construction  when 
the  language  of  the  statute  is  unamblguoua  and 
the  intent  is  plain. 

Appeal  from  Superior  0>urt,  Halifax  Coun- 
ty ;  Kerr,  Judge. 

Mandamus  by  the  Highway  Commmlssioner 
of  Halifax  County  against  H.  B.  Vamer  and 
others.  Directors  of  the  State  Prison.  Judg- 
ment for  the  plaintiff,  and  defendants  ap- 
peal.   Reversed,  and  action  dismissed. 

The  object  of  the  action  is  to  compel  the 
defendants  to  comply  with  the  following  pro- 
visions of  Public  Laws  of  1913  (Ex.  Sess.)  c. 
65,  as  amended  by  Public  Laws  of  1915,  c. 
52 ;   the  amended  law  being  as  follows : 

"Section  1.  That  the  directors  of  the  state's 
prison  be  and  they  are  hereby  authorized  and 
directed  to  repair  and  construct  by  use  of  con- 
victs of  the  state's  prison  a  public  highway  in 
Halifax  township,  Halifax  county,  leading  from 
the  town  of  Halifax  to  Connoconnara  Swamp 
in  .the  direction  of  the  state  farm,  the  same 
being  the  public  road  leading  from  said  town  to 
the  state  farm. 

"Sec.  2.  That  this  work  shall  be  done  in  ac- 
cordance with  and  under  the  direction  of  the 
highway  commission  of  Halifax  township:  Pro- 
vided, that  the  time  for  the  use  of  the  convicts 
under  this  act  shall  be  in  the  discretion  of  the 
superintendent  of  the  state's  prison,  and  their 
use  shall  not  conflict  nor  interfere  with  the 
general  work  of  the  state  farm." 

The  following  provision  was  added  to  sec- 
tion 2  by  chapter  52,  Public  Laws  of  1915: 

**That  this  work  shall  be  done  in  accordance 
with  and  under  the  direction  of  the  highway 
commission  of  Halifax  township,  and  said  direc- 
tors of  the  state's  prison  shall  place  on  said 
road  not  later  than  August  first,  nineteen  hun- 
dred and  fifteen,  a  force  of  convicts  not  less 
than  thirty  in  number,  with  suitable  teams,  and 
so  forth,  not  less  than  forty  mules,  with  wagons 
and  tools,  and  keep  the  same  there  until  said 
work  is  completed:  Provided,  that  the  direc- 
tors of  the  state's  prison  may  not  be  required 


to  buOd  a  more  expemdve  type  of  road  than  the 
roada  built  under  the  bond  issue  by  the  high- 
way commission  of  said  township." 

By  PubUc  Local  Laws  of  1919,  c.  534,  the 
general  supervision  and  authority  over  public 
highways  and  toad  and  bridge  construction, 
improvement,  and  maintenance,  were  with- 
drawn from  the  townships  and  given  to  the 
county,  acting  through  and  by  the  "highway 
commission  of  Halifax  county,"  which  body 
is  created  by  that  act  Section  22  of  that 
act  provides  as  follows: 

"All  special  or  local  laws  relating  to  the 
construction,  improvement  or  maintenance'  of 
public  roads  or  bridges  of  Halifax  county  or  of 
any  township  therein,  including  special  or  local 
laws  authorising  the  raising  of  money  for  said 
purposes,  are  hereby  repealed.  All  laws  and 
parts  of  laws  in  conflict  with  this  act  are  also 
repealed.  Nothing  in  this  act,  however,  shall 
be  held  to  invalidate  any  indebtedness  incurred 
under  any  law  hereby  repealed,  or  to  invalidate 
any  act  done  under  such  a  law,  or  to  prevent 
the  collection  of  any  taxes  levied  under  such 
law." 

The  court,  upon  the  pleadings  and  statutes, 
rendered  Judgment  for  the  plaintiff,  and  de- 
fendants appealed. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  appellants. 
Geo.  C.  Green,  of  Weldon,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  questlmi  on  wtilch  the  deci- 
sion of  this  case  turns  Is  whether  the  act  of 
1919  repealed  the  acts  of  1913  and  1915,  so  as 
to  destroy  the  plaintifTs  cause  of  action.  W» 
are  of  the  opinion  that  they  did  plainly  and 
expressly,  or  at  least  with  sufficient  certainty 
to  show  that  It  was  the  Intention  of  the 
Legislature  to  do  so.  If  the  Legislature  had 
simply  created  the  ''highway  commission  of 
Halifax  county,"  without  more,  the  contention 
of  the  plaintiff  would  have  some  plausibility 
and  would  Impress  us  more  favorably,  but 
the  language  of  the  act  of  1919  is  so  dear, 
explicit,  and  comprehensive  that  we  can  give 
It  but  the  one  meaning,  and  therefore  it  re- 
quires no  construction.  We  interpret  it  as  It 
is  written,  and  as  its  manifest  meaning  and 
intention  are  disclosed  by  its  words. 

[2]  It  is  familiar  learning  that  there  Is  no 
ground  for  construction  when  the  language  of 
a  statute  Is  unambiguous  and  the  intent  !» 
plain.  Black  on  Interpretation  of  Statutes,, 
pp.  35  and  36;  Whitford  v.  Insurance  Co.» 
163  N.  0.  223,  79  S.  E.  501,  Ann.  Gas.  1915B„ 
270 ;  State  v.  Barco,  150  N.  C.  792,  63  S.  E. 
673;  Pugh  v.  Grant,  86  N.  O.  40;  U.  S.  ▼. 
Fisher,  2  Cranch,  358,  2  L.  Ed.  304 ;  Dewey 
v.  U.  S.,  178  U.  S.  510,  20  Sup.  Ot  981,  44  L. 
Ed.  1170 ;  Endlich,  Inter.  Statutes,  i  4.  The 
rule  has  been  clearly  stated  by  the  courts  in 
various  forms  but  they  all  are  substantially 
expressed  in  this  formula,  that  where  the 
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meaning  of  a  statute  la  plain  it  ia  the  duty  of 
tbe  courts  to  enforce  it  according  to  its  ob- 
vious terms,  wliich  excludes  the  necessity  for 
construction.  Thomley  ▼.  U.  S.,  113  U.  S. 
310.  5  Sup.  Ct  491,  28  h.  Ed.  909;  Doe  ex 
dem.  Poor  v,  Gonsidine,  6  Wall.  458,  18  L. 
Ed.  869;  Hamilton  v.  Rathbone,  175  U.  S. 
419,  20  Sup.  Ct.  155,  44  !>.  Ed.  219. 

The  act  of  1918  is  not  a  general  law,  that 
is,  one  having  general  application,  hut  is 
*nocal,'*  and  undoabtedly  ''spedaV  in  its  na- 
ture, and  therefore  necessarily  embraced  by 
tbe  language  of  the  repealing  clause  of  the  act 
of  1919  (section  22).  We  were  not  informed  of 
any  other  gaieral*  special,  or  local  act  relating 
to  this  subject,  and  the  act  of  1919  as  clearly 
Indicates  what  law  was  intended  to  be  re- 
pealed as  if  it  had  referred  to  it  by  the  year 
of  its  enactment  and  the  chapter  of  the  laws 
of  that  year  where  it  would  be  found.  But 
the  other  provisions  of  the  act  of  1919,  espe- 
dally  those  of  sections  8  and  9,  lead  us  to 
the  same  conclusion*  The  language  of  those 
sections  is  so  broad  in  its  scope  as  to  show 
without  any  doubt  that  the  Legislature  in- 
tended to  abolish  all  authority  of  townships 
over  the  construction  and  maintenance  of 
roads  and  bridges,  as  well  as  their  repair  and 
reconstruction,  and  to  vest  the  entire  author- 
ity with  respect  thereto  in  the  county,  act- 
ing through  its  own  highway  commission 
created  by  the  act  of  1919.  The  language  of 
section  8,  upon  which  plaintiit  relies  for  the 
position  that  it  was  not  intended  to  repeal 
the  act  of  1913,  as  originally  framed  or  as 
amended,  takes  away  all  of  the  power  and 
jurisdiction  (so  to  speak)  of  the  township 
highway  commission  over  roads  and  lodges 
it  "absolutely  and  entirely,**  in  the  county 
highway  commission.  As  the  act  of  1919 
repealed  altogether,  and  without  any  reserva- 
tion, the  law  of  1913,  it  not  only  completely 
changed  the  law  as  to  the  control  of  roads  of 
the  township,  but  relieved  the  defendants 
from  the  duty  imposed  upon  them  by  the  act 
of  1913,  concerning  the  repair  and  reconstruc- 
tion of  the  particular  road  mentioned  in  that 
act  It  follows  from  these  considerations 
that  plainUlTs  cause  of  action,  if  it  had  any 
theretofore,  has  been  lost.  There  is  nothing 
said  in  the  act  of  1919  about  repairing  the 
roads  of  Halifax  township,  except  as  that 
township  is  embraced  by  the  general  terms 
of  the  act  It  Is  not  named,  by  itself,  in  the 
act. 

The  other  question,  as  to  the  right  of  the 
plaintiff  to  bring  this  action  for  a  mandamus 
against  the  defendants  as  agents  or  officers 
of  the  state  need  not  be  discussed,  in  view  of 
the  condusion  we  have  reached. 

After  the  fall  discussion  given  to  this  ques- 
tion, it  will  be  unnecessary  to  consider  the 
evident  reas<His  for  this  change  in  legislation 
concerning  the  repair  of  this  road  leading 
from  the  town  of  Halifax  to  the  former  state 
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farm.  If  the  county  or  township  feels  that 
the  state  in  some  way  should  compensate  it 
for  damage  done  to  this  road«  on  proper  ai^- 
plication  to  the  Legislature  it  may  get  ade- 
quate relief,  as  the  state  is  presumed  always 
to  be  just  and  to  perform  its  moral  obliga- 
tions. It  may  be  moved  though  to  deny  relief 
in  this  particular  case,  as  plaintiff  has  been 
guilty  of  laches,  and  conditions  and  circum- 
stances have  recently  been  so  materially 
changed  as  to  greatly  increase  the  difficulty 
of  doing  the  work,  or  some  other  equity  in 
its  fiivor  may  exist  whldi  would  justify  its 
refusal. 

The  case  having  been  heard  upon  complaint 
and  answer  alone,  it  will  be  certified  to  the 
court  below  that  there  was  error.  The  judg- 
ment will  be  reversed  and  the  action  dis- 
missed. 

Reversed. 


(ISl  N.  C.  47«) 

ELLIS  «t  at.  V.  BARNES  at  at.     (No.  58.) 

(Supreme  0>urt  of  North  (Carolina.    March  2, 

1921.) 

Deads  ^s»78~UadBO  laflaenoa  In  oMalalag  deetf 
bald  for  jury. 

In  a  proceeding  to  partition  lands  by  per* 
sons  daiming  as  tenants  in  common  as  heirs^ 
whether  defendants  obtained  deeds  from  an- 
cestor by  undue  influence  held  for  the  jury. 

Appeal  from  Superior  Oourt,  Wilson  Coun- 
ty ;  Cranmer,  Judge. 

Action  by  Morris  M.  Ellis  and  others 
against  James  Barnes  and  others.  Judgment 
for  plaintiifs,  and  defendants  appeal.  No 
error. 

This  is  a  proceeding  to  sell  100  acres  of 
land  for  partition,  the  petitioners  daiming 
that  they  are  tenants  in  common  with  the 
defendants  as  tbe  heirs  of  Martha  Barnes. 

The  defendants  set  up  two  deeds  and  a 
lease  from  the  said  Martha  Barnes  under 
whidi  they  daim  to  be  the  owners  of  70  acres 
of  said  land. 

The  plaintiifs  reply  that  the  said  Martha 
Barnes  did  not  have  suffident  mental  capac^ 
ity  to  execute  the  deeds  and  lease,  and  also 
that  they  were  procured  by  fraud  and  undue 
influence. 

The  jury  returned  the  following  verdict : 

"(1)  Are  the  deeds  from  Martha  Barnes  to 
John  R.  Barnes  and  John  A.  Mayo  and  wife 
void  for  the  want  of  mental  capadty  on  the 
part  of  Martha  Barnes  at  the  time  of  the  ex- 
ecution thereof?    Answer:    No. 

"(2)  Is  the  lease  from  Martha  Barnes  to 
John  A.  Mayo  void  because  of  the  want  of 
mental  capadty  on  the  part  of  Martha  Barnes 
at  the  time  of  the  execution  of  such  lease? 
Answer:  No. 

**(3)  Did  John  A.  Mayo  and  wife,  Mattie 
Mayo,  procure  the  deed  from  Martha  Barnes  by 


For  other  cases  see  siune  topic  and  KET-N UMBER  in  all  Key-Numbered  Diaests  and  Indexes 


30 


106  SOUTHEASTEBN  BEPORTEB 


ffka 


reason  of  fraud  and  andue  influence  over  the 
«aid  Martha  Barnes?    Answer:  Yes. 

"(4)  Did  John  R.  Barnes  procure  the  deed 
from  Martha  Barnes  hy  means  of  fraud  and  un- 
due influence  over  the  said  Martha  Barnes? 
Answer:   Yes." 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  plaintiffs,  and  the  defendants 
appealed,  reserving  the  exception  that  there 
was  no  evidence  to  support  the  verdict  on 
the  third  and  fourth  issues. 

Connor,  Hill  &  Uttie,  of  Wilson,  for  ap- 
pellants. 
O.  P.  Dickinson,  of  Wilson,  for  a];q;>eUee8. 

FEB  GUBIAM.  We  have  carefully  examin- 
ed the  record  and  are  of  opinion  there  were 
circumstances  in  evidence  fit  to  be  consider- 
ed by  the  Jury  on  the  issues  of  undue  influ- 
ence. 

The  evidence  of  the  petitioners  tended  to 
prove  that  Martha  Barnes  was  old  and  feeble; 
that  before  execution  of  the  deeds  she  had 
two  strokes  of  paralysis  and  that  her  mind 
was  much  impaired;  that  she  had  eleven 
children,  and  that  the  deeds  purported  to 
pass  seven-tenths  of  her  property  to  a  son- 
in-law  and  one  child,  and  there  was  no  rea- 
son for  discriminating  between  the  children ; 
that  the  deeds  and  lease  were  without  con- 
sideration; that  the  first  deed  was  to  the 
son-in-law  and  she  was  then  living  with  him ; 
that  before  the  execution  of  this  deed  the 
son-in-law  had  two  doctors  to  examine  her 
for  the  purpose  of  seeing  if  she  had  sufficient 
mind  to  make  a  deed ;  that  he  employed  an 
attorney  to  prepare  the  deed  and  paid  his 
fee;  that  he  went  to  Elm  City  to  get  wit- 
nesses for  the  execution  of  the  deed  because, 
as  he  said,  "he  wanted  a  good  element"; 
that  he  had  four  witnesses  to  the  deed  ''to 
show  that  she  was  in  good  fix" ;  that  he  said 
nothing  to  any  one  about  the  execution  of 
the  deed  prior  to  its  execution ;  and  that  he 
then  told  John  B.  Barnes,  a  son,  and  soon 
thereafter  the  other  deed  was  executed  under 
similar  circumstances. 

These  circumstances  considered  separate- 
ly would  not  be  sufficient  to  justify  setting 
aside  the  deeds,  but  when  considered  together 
ought  to  have  been  submitted  to  the  Jury. 

No  error. 


<li5  S.  C.  415) 

FREDERICK  at  al.  v.  BROWN  et  al. 
(No.  10575.) 

(Supreme  Court  of  South  Carolina.    Feb.  28, 

1921.) 

Appeal  and  error  ^=»954( 2)— Discretion  In  re- 
fusing to  grant  Injunotlon  pendente  lite  not 
reviewed. 

Where  appellants  failed  to  satisfy  the  Su- 
preme Court  that  a  county  judge  erroneously 


(exercised  his  dfscretion  in  refusing  to  grant  an 
injunotlon  pendente  lite,  the  appeal  will  be  dis- 
missed. 

Appeal  from  Common  Pleas  County  Court 
of  Bichland  County;   M.  S.  Whaley,  Judge. 

Action  by  N.  J.  Frederick  and  another 
against  T.  W.  Brown,  Grand  CThief,  and  oth- 
ers, as  officers  of  the  Independent  Order  of 
Gkx>d  Samaritans  and  Daughters  of  Samaria. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Appeal  dismissed. 

Butler  W.  Nance  and  N.  J.  Frederick,  both 
of  Columbia,  for  appellants.  . 

Melton  &  Belser  and  E.  It,  Craig,  all  of 
Columbia,  for  respondents. 

GABY,  C.  J.  This  is  an  acti<xi  for  the  sole 
purpose  of  an  injunction.  The  facts  are  stat- 
ed in  the  order  of  his  honor  the  county  judge, 
who  refused  the  application  for  a  temporary 
injunction;  and  the  plaintiffs  appealed. 
They  have  failed  to  satisfy  this  court  that 
his  honor  the  county  judge  erroneously  exer- 
cised his  discretion  In  refusing  to  grant  the 
injunction  pendente  lite. 

Appeal  dismissed. 

WATTS,  FRASEB,  and  COTHBAN,  JJ«, 
concur. 


(U6  s.  c.  40e) 
MILLER   V.   GOODWIN.    (No.    ID577.) 

(Supreme  Court  of  South  CaroUna.    Feb.  10, 

1921.) 

Appeal  and  error  ^=s>l  194(1)— Judgment  prop- 
erly rendered  against  appellant  falling  to 
comply  with  conditions  of  mandate. 

Where  the  Supreme  Court  on  appeal  had 
declared  a  deed  void  on  condition  defendants 
pay  a  judgment  and  costs  within  20  days,  but 
otherwise  confirmed  the  sale,  defendant  could 
have  given  notice  and  taxed  all  costs,  or  he 
could  have  made  his  own  calculation  of  costs 
and  tendered  the  correct  amount  as  provided  for 
in  the  judgment  of  the  court,  but,  if  he  failed 
to  comply  with  the  condition,  judgment  was 
properly  rendered  against  him. 

Appeal  from  Ck)mmon  Pleas  Circuit  (3ourt 
of  Bichland  County ;  Bdward  Mclven,  Judge. 

Action  by  E.  McKay  Miller  against  G^eorge 
Goodwin.  From  a  judgment  finding  that  de- 
fendant had  failed  to  comply  with  the  terms 
of  the  decision  of  the  Supreme  Court  on  a 
prior  appeal,  defendant  appeals.    Affirmed, 

B.  B.  Evans,  of  (Columbia,  for  appellant 
Hunter  A«   Gibbes,  of  Columbia,  for  re- 
spondent 

WATTS,  J.  This  is  the  third  appeal  In 
this  case.  Ill  S.  C.  333,  98  S.  U.  129;  113  S. 
C.  365,  101  S.  E.  834.  It  is  from  an  order  of 
his  honor  Judge  Mclver,  wherein  he  finds: 
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"That  the  defendant  has  failed  to  comply 
with  the  terms  of  the  order  of  the  Supreme 
Court  within  the  time  specified." 

« 

The  time  spedfled  by  this  court  in  the  sec- 
ond appeal  was: 

"The  judgment  of  this  court  is  that,  if  the  ap- 
pellants, within  30  days  after  remittitur  of  this 
court  is  received  in  the  circuit  court,  shall  pay 
to  the  master  for  Ridiland  county  the  judgment 
fixed  by  the  decree  of  Judge  Townsend,  in  full 
and  all  interest  thereon,  up  to  the  day  of  pay- 
ment, as  fixed  by  this  judgment,  that  is,  when 
the  remittitur  of  this  court,  and  all  costs  due 
thereon  up  to  the  time  of  sale  intended  to  be 
made  in  March  1919,  then  the  deed  executed 
to  the  respondents  be  set  aside  and  declared  to 
be  null  and  void,  and  the  order  appealed  from 
reversed,  otherwise  the  order  appealed  from  con- 
firmed, however,  with  no  costs  of  this  appeal." 

This  remittitur  was  receiyed  in  clrcttit 
court  February  5,  1920.  Exceptions  three  in 
number  allege  error,  and  are  overruled. 

His  honor's  finding  was  correct.  Defend- 
ant could  have  given  notice  and  taxed  all 
costs.  He  could  have  made  his  own  calcula- 
tion and  tendered  correct  amount,  as  pro- 
vided for  in  the  judgment;  of  this  court. 
Having  failed  to  comply  with  the  mandate  of 
this  court,  his  honor  was  correct  in  his  hold- 
ing, and  judgment  isafllrmed. 

GARY,  C.  J.,  and  FRASER  and  COTH- 
RAN,  JJ.,  concur. 


(115  S.  C.  419) 

REAMES  V.  LAWRENCE.    (No.  10572.) 

(Supreme  Court  of  South  Carolina.    Feb  2Sf 
.    .  1921.) 


Attachment  ^=9125— InsiifAciMoy  of  aflldavit 
waived  by  reliance  on  objection  tfmt  dalm 
not  Just. 

Insuffidency  of  affidavit  for  attachment  was 
waived  by  defendant  serving  sheriff  with  notice 
and  affidavit  that  the  amount  claimed  by  the 
plaintUff  was  not  justly  due. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  B/dward  Mclver,  Judge. 

Action  by  F.  A.  Reames  against  T.  D. 
Lawrence.  From  an  order  refusing  to  vacate 
attachment  defendant  appeals.  Order  af- 
firmed. 

John  H.  Clifton,  of  Sumter,  for  appellant 
Jennings  &  Harby,  of  Sumter,  for  respond- 
ent 

FRA8E1R,  J.  The  appellant  states  his  case 
as  follows: 

*'The  above  action  was  commenced  by  the  is- 
suance of  a  summons  and  a  warrant  of  attach- 
ment. Defendant  gave  notice  of  a  motion  to 
vacate,  upon  the  ground  that  the  attachment 
had  been  irregularly  and  improvidently  issued, 
in  that  the  affidavit,  being  upon  information  and 
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belief  only,  did  not  state  the  sources  of  the  in- 
formation nor  any  circumstances  upon  which 
the  attachment  was  issued.  This  motion  was 
noticed  to  be  heard  first  before  the  clerk  of 
court  of  common  pleas  for  Sumter  county,  and 
also  was  noticed  to  be  heard  before  his  honor, 
Judge  W.  H.  Townsend.  Neither  of  these  two 
motions  was  ever  heard,  but  the  motion  to  va- 
cate was  taken  up  before  Judge  Mclver  at  the 
faU  term,  1919,  of  the  court  of  common  pleas 
for  Sumter  county.  Before  the  service  of  any 
motion  to  vacate,  the  defendant  had  served  a 
notice  and  affidavit  upon  the  belief  that  the 
amount  claimed  by  the  plaintiff  was  unjustly 
due.  At  a  hearing  before  Judge  Mclver,  when 
the  case  was  called  for  trial,  hut  before  the 
trial  was  commenced,  the  motion  to  vacate  was 
argued.  Counsel  for  the  plaintiff  conceded  that 
the  affidavit  upon  which  the  attachment  had 
been  issued  was  defective,  and  not  sufficient  to 
support  the  attachment,  but  contended  that, 
inasmuch  as  the  defendant  had  served  the  sher- 
iff with  notice  and  affidavit  that  the  amount 
claimed  by  the  plaintiff  was  not  justly  due,  de- 
fendant had  waived  any  defect  in  the  attach- 
ment papers.  The  appellant  respectfully  con- 
tends that  his  honor  was  in  error  in  refusing 
to  vacate  the  attachment,  because  it  was  admit- 
ted upon  the  argument  that  the  affidavit  was 
defective  and  insufficient;  nor  can  it  be  said 
that  the  defendant  was  compelled  by  any  rule 
of  law  to  move  to  vacate  before  filing  the  no- 
tice with  the  sheriff  that  the  amount  claimed 
was  not  justly  due." 

No  summons  was  issued.  The  crop  was 
seized  under  a  warrant  to  seize  the  crop.  The 
motion  was  refused.  The  case  of  Johnstone 
V.  Manigault,  13  S.  C.  at  page  408,  fully  sus- 
tains his  honor,  and  the  order  appealed  from 
is  affirmed. 

GARY,  C.  J.,  and  WATTS  and  COTHRAN, 
JJ.,  concur. 

(115  8.  C.  407) 
STATE  V.  SWEET.    (No.  10571.) 

(Supreme  Court  of  South  (Tarolhia.    Feb.  28, 

1921.) 


Criminal  law  ^=>l  156(3)— Case  not  reversed  In 
absence  of  abuse  In  denying  new  trial  for 
new  cumulative  evidence. 

In  the  absence  of  a  showing  that  the  presid- 
ing judge  erroneously  exercised  his  discretion 
in  refusing  to  grant  a  new  trial,  the  case  will 
not  be  reversed  for  newly  discovered  cumula- 
tive evidence  after  conviction  for  manslaughter. 

Appeal  from  General  Sessions  Circuit 
Court  of  Orangeburg  County ;  I.  W.  Bowman, 
Judge. 

George  Sweet  was  convicted  of  man- 
slaughter, and  from  an  order  refusing  a 
motion  for  a  new  trial,  he  appeals.  Appeal 
dismissed. 

Brantley  &  Zeigler,  of  Orangeburg,  for 
appellant 

E.  O.  Mann,  Sol.,  of  Orangeburg,  for  the 
State. 
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GARY,  C.  J.  The  defendant  was  indicted 
for  murder,  but  the  Jury  fonnd  him  guilty  of 
manslaughter. 

The  appeal  is  from  an  order  refusing  a 
motion  for  a  new  trial,  on  the  ground  of 
after-discovered  evidence. 

The  only  testimony  upon  which  the  motion 
was  made  was  the  affidavit  of  Thomas  F. 
Briantley,  Esq.,  one  of  the  defendant's  at- 
torneys, which  was  to  the  following  effect: 

''That  Axon,  one  of  the  witnesses  in  the  case 
of  the  State  v.  Sweet,  which  was  tried  this  16th 
day  of  May,  told  him  after  the  trial  to-day  that 
when  he  met  George  Sweet  with  Mr.  Frank  De 
Mars,  and  after  he  and  Mr.  De  Mars  carried 
George  Sweet  back  to  his  home,  where  the 
shooting  took  place,  that  George  Sweet  told 
him  in  the  presence  of  Mr.  Frank  De  Mars  that 
he  had  onlered  Robert  Wallace  oat  of  his 
house  and  that  he  had  come  back  with  a  knife 
in  his  hand,  and  when  he  came  at  him  with  the 
knife  he  shot  him,  and  that  the  [using  oath  J 
had  reported  him  for  selling  whisky;  that  this 
deponent  is  one  of  the  attorneys  for,  the  de- 
fendant and  did  not  know  of  this  testimony  in 
time  to  get  It  oat,  so  as  to  get  the  whole  truth 
of  Sweet's  statement  to  Mr.  Axon." 

This  testimony  was  merely  cumulative;  the 
defendant  and  his  wife  both  having  testified 
that  the  deceased  had  a  knife  in  his  hand  at 
the  time  he  was  shot. 

Furthermore,  the  defendant  has  failed  to 
make  it  appear  that  his  honor  the  presiding 
judge  erroneously  exercised  his  discretion  in 
refusing  the  motion. 

Appeal  dismissed. 

WATTS,  FRASER,  and  COTHRAN,  JJ., 
concur. 


<U5  S.  C.  4U) 

MoQUEEN  V.  SOVEREIGN  CAMP,  W.  0.  W. 

(No.  10574.) 

{Supreme  Court  of  South  Carolina.    Feb.  28, 

1921.) 

Insuranoe  ^=s>5 1 5— Provision  for  additional 
premium  on  being  "enlisted"  for  military 
service  Includes  drafted  men. 

The  provision  of  a  life  insurance  policy  re- 
ducing the  amount  of  recovery  in  case  of  in- 
sm'ed's  death  outside  the  United  States  while 
in  military  service  as  an  enlisted  man,  unless 
insurer  was  notified  of  such  enlistment  and  an 
additional  premium  paid,  means,  by  the  word 
"enlisted,"  one  enrolling  in  the  service,  whether 
he  volunteered  or  was  drafted,  and  where  such 
a  one  failed  to  comply  and  died  in  service  his 
beneficiary  cannot  recover  the  full  amount  of 
the  policy. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Enlist— 
Enlistment.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County ;  Edward  Mclver,  Judge. 


Action  by  Neill  E.  McQueen  against  the 
Sovereign  Camp,  Woodmen  of  the  World. 
Judgment  for  plaintiff,  and  the  defendant  ap- 
peals.   Reversed. 

The  provision  of  the  certificate  of  insur- 
ance referred  to  in  the  opinion  follows: 

"(5)  In  the  event  the  holder  of  this  cer- 
tificate shall  die  while  serving  in  any  branch 
of  the  United  States  Army  or  Navy,  either  as 
an  officer  or  enlisted  man,,  outside  the  hounda- 
ries  of  the  United  States  of  America,  then  the 
amount  due  under  this  certificate  shall  be  such 
proportion  of  the  amount  thereof  as  the  period 
he  has  lived  since  becoming  a  member  bears 
to  his  expectancy  of  life  at  the  time  of  becom- 
ing such  member,  determined  by  the  National 
Fraternal  Congress  Table  of  Mortality.  Pro- 
vided, that  should  the  holder  of  this  certificate 
so  desire,  he  may  within  thirty  (30)  days  after 
entering  the  service  in  any  branch  of  the  Unit- 
ed States  Army  or  Navy,  as  an  officer  or  en- 
listed man,  notify  the  sovereign  clerk  at  the 
home  office  of  the  society,  Omaha,  Nebraska, 
United  States  of  America,  that  he  has  entered 
such  service  of  the  United  States  of  America 
and  pay  in  advance  to  the  sovereign  derk,  for 
the  society,  the  sum  of  thirty-seven  and  *<*/io« 
($37.60)  dollars,  per  one  thousand  dollars  in- 
surance per  annum  in  addition  to  the  regular 
assessment  prescribed  by  section  66  of  the 
O>nstrtution  and  laws  pf  the  Woodmen  of  the 
World,  and  upon  so  doing  at  the  death  of  the 
member  or  as  soon  thereafter  as  possible,  the 
amount  prescribed  in  this  certificate  shall  be 
paid  to  his  beneficiary  or  beneficiaries.' 


ff» 


Gibson  &  Muller,  of  Dillon,  for  appellant. 
^Joe  P.  Lane,  of  Dillon,  for  respcmdent 

FRASER,  J.  There  is  only  one  question  in 
this  case.  Lonnle  McQueen  took  out  a  policy 
of  insurance  with  the  Sovereign  Cam^  Wood- 
men of  the  World.  This  policy  required  the 
insured  to  notify  the  company  if  he  enlisted 
in  the  army  or  navy  in  time  of  war,  for  serv- 
ice outside  of  the  United  States,  and  to  pay 
an  additional  premium.  Mr.  McQueen  was 
drafted  and  died  in  France.  He  neither  noti- 
fied the  company  hor  paid  the  extra  premium. 
Judgment  was  given  for  the  plaintiff,  the 
beneficiary,  on  the  ground  that  the  deceased 
was  not  an  enlisted  man,  but  a  drafted  man, 
and  was  not  required  by  the  terms  of  the 
policy  to  grlve  the  notice  or  pay  the  extira 
premium.  The  defendant  offered  to  return 
the  premium. 

The  question  is:  Was  Lonnie  McQueen  an 
enlisted  man  within  the  terms  of  the  policy? 
The  increased  danger  of  the  insured  as  a 
soldier  is  fully  recognized  by  the  policy  in 
the  requirement  of  an  extra  premium.  That 
danger  was  recognized  as  increased  by  serv- 
ice outside  of  the  United  States,  and  this  i» 
true,  whether  his  enlistment  was  voluntary 
or  enforced.  The  difference  is  technical  and 
not  a  matter  of  substance.  The  technical  ob- 
jections even  cannot  be  sustained. 

Century  Dictionary: 
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"Enlist:  1.  To  enter,  as  a  name  on  a  list; 
eoroll,  register.  2.  To  engage  for  pabUc  serr- 
iee,  especially  military  or  naval  service,  by  en- 
rolling after  mutual  agreement,  as  to  enlist 
men  for  the  army." 

Webster: 

"To  enroll;  to  register;  to  enter  a  name  on 
t  list.  2.  To  engage  in  public  service,  by  enter- 
ing the  name  on  a  register,  as  an  officer  enlists 
men. 
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BoQvler: 

"Enlistment:  The  act  of  making  a  contract 
to  serve  the  government  in  a  subordinate  ca- 
pacity, either  in  the  army  or  navy.** 

It  is  thns  seen  that  there  is  high  authority 
for  holding  that,  when  a  man  enters  his  name 
on  a  list  of  the  army  or  navy,  he  is  an  en- 
listed man,  whether  he  volunteered  or  was 
drafted. ,  The  service  outside  of  the  tinlted 
States  Is  recognized  by  the  policy  as  requir- 
ing a  higher  premium.  The  plain  English 
of  the  policy  makes  no  distinction  and  there 
is  none. 

The  exception  that  raises  this  question  is 
sustained,  and  the  judgment  is  reversed. 

GARY,  O.  J.,  and  WATTS  and  GOTHBAN, 
JJ.,  concur. 

COTHRAN,  J.  I  €<Hipur  upon  the  addition- 
al ground  that  the  provision  in  the  certificate 
relating  to  "officers  and  enlisted  men"  should 
be  interpreted  in  the  common  acceptation  of 
those  words  as^  referring  to  commissioned  <^- 
cers  and  all  soldiers  below  that  rank,  wheth- 
er voluntarily  enlisted  or  enlisted  (which 
necessarily  occurs)  under  the  Draft  Act  (U. 
S.  Comp.  St  1918,  U.  S.  Comp.  St.  Ann.  Supp. 
1919,  if  2044a-2044k).  This  Interpretetlon 
conforms  to  Articles  of  War  1, 2  (U.  S.  Comp. 
St  I  2308a) ;  U.  S.  Army  Regulations  April, 
1917;  Draft  Act,  artlde  of. section  1,  para- 
graphs 3,  7,  sections  2,  10,  12 ;  Barnes*  Fed- 
eral Code,  i  10221  (U.  S.  Comp.  St  1918;  V, 
8.  Comp.  St  Ann.  Supp.  1919,  S  2044a)  and 
has  the  support  of  Hilliard  v.  Stewartson,  48 
N.  H.  280,  and  Miller  v.  Illinois  Co.,  138  Ark« 
412,  212  S.  W.  310,  7  A.  li.  R.  37a 


(lU  S.  C.  421) 

SCHEPER  St  al.  v.  SCHEPER  et  al. 
(No.  10576.) 

(Supreme  Court  of  South  Carolina.    Feb.  28, 

1921.) 


I.  Pleading  ^=s> 1 92(5)— Unnecessary  avernent 
does  net  render  complaint  demurrable. 
A  part  of  an  executor's  complaint  for  parti- 
tion and  sale  of  an  estate  suggesting  a  possible 
contest  between  the  daughter  and  the  husband 
of  a  deceased  heir  was  entirely  proper,  but  le- 
gally gratuitous,  and  a  demurrer  thereto  should 
not  have  been  entertained. 


2.  Pleading  «ss»204 (7)— Demurrer  will  not  lie 
to  a  part  of  oause  of  aotlon. 

»  In  view  of  Code  Clr.  Proc.  1902,  {  160,  pro- 
viding that  a  demurrer  may  be  taken  to  the 
whole  complaint  or  to  any  alleged  cause  of  ac- 
tion therein,  but  not  providing  that  a  demurrer 
may  be  interposed  to  a  part  of  a  cause  of  ac- 
tion, a  demurrer  to  a  part  of  executor's  com- 
plaint for  partition  and  sale  which  suggests  a 
contest  between  heirs  should  have  been  over- 
ruled. 

3.  Pleading  ^=;>  198— Defendants'  demurrer  af- 
fecting codefendant  should  be  overruled 
where  not  served  on  codefendant. 

Where  a  demurrer  to  a  complaint  by  one 
of  defendants  is  interposed  to  a  part  involving 
the  rights  of  a  codefendant  not  shown  to  have 
been  a  party  to  the  demurrer  or  to  have  had 
any  knowledge  of  it,  the  demurrer  should  have 
been  overruled. 

-    Appeal  from  Common  Pleas  Circuit  Ck)urt 
of  Beaufort  County;   T.  J.  Mauldln,  Judge. 

Action  by  F.  W.  Scheper,  individually  and 
as  executor  of  the  will  of  F.  W.  Scheper,  de- 
ceased, and  others,  against  Lee  Marscher 
Scheper  and  others.  From  an  order  sustain- 
ing a  demurrer  to  a  part  of  the  complaint 
interposed  by  the  defendant  W.  R.  Tlndall, 
the  plaintiffs  and  the  defendants  other  than 
W.  R.  Tindall  appeal.  Order  appealed  from 
reversed  and  cause  remanded  for  triaL 

Talbird  4  Jenkins,  of  Beaufort,  for  appel- 
lants. 

W.  J.  Thomas,  of  Beaufort,  and  Brwln, 
Erwln  ft  Nlz,  of  Athens,  Ga.,  for  respondents. 

COTHRAN,  J.  This  Is  an  action  Insti- 
tuted in  the  court  of  common  pleas  for  Beau- 
fort county  in  February,  1920,  for  the  parti- 
tion and  sale  of  the  estate  of  F.  W.  Scheper^ 
deceased.  The  appeal  Is  from  an  order  sus- 
taining a  demurrer  to  a  part  of  the  com- 
plaint, interposed  by  one  of  the  defendants, 
W.  R.  Tlndall. 

The  facts  allied  In  the  complaint,  which 
support  the  claim  of  the  plaintliEs  for  parti- 
tion, are  as  follows: 

F.  W.  Scheper,  Sr.,  a  resident  of  Beaufort, 
died  there  in  1913,  possessed  of  real  and  per^ 
sonal  property;  he  left  a  wUl  by  which  he 
devised  and  bequeathed  his  entire  estate  to 
his  six  children,  all  of  whom  survived  him; 
one  of  his  dau^ters,  Minnie  S.  Tindall,  died 
the  same  year,  leaving  as  her  heirs  at  law  an 
only  child,  Edna,  now  about  20  years  of  age, 
and  possibly  the  defendant  W.  R.  Tindall,  to 
whom  she  had  been  married;  Henry  B. 
Scheper,  a  son  of  the  testator,  died  in  1917, 
leaving  a  widow  and  several  children,  mi- 
nora 

In  addition  to  these  facts  establishing  the 
right  to  partition,  which  does  not  appear  to 
be  contested,  the  plaintiff^  allege  in  their 
complaint  certain  other  facts  which  are  In- 
tended to  exclude  W.  R.  Tindall  from  par- 
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tlcipation  In  tbe  partition  as  an  heir  at  law 
of  his  deceased  wife,  Minnie  S.  Tindall.  It 
Is  either  alleged  or  admitted  in  the  argu- 
ments that  many  years  ago  Minnie  S.  Tindall 
was  married  to  the  defendant  W.  R.  Tindall 
in  Beaufort;  that  they  removed  to  North 
Carolina  and  took  up  their  residence  there; 
that  in  1910  Mrs.  Tindall  secured  a  divorce 
a  mensa  et  thoro,  under  the  laws  of  North 
Carolina,  from  her  husband;  that  she  re- 
turned to  Beaufort  and  made  her  home  with 
her  father,  where  she  lived  until  her  death; 
that  W.  R.  Tindall  removed  from  North  Car- 
olina to  Georgia  and  there  married  another 
woman  while  the  first  Mrs.  Tindall  was  liv- 
ing; that  he  has  deserted  her  and  failed  to 
resi)ond  to  the  decree  for  alimony  rendered 
when  the  divorce  was  granted. 

They  also  allege  that  after  the  death  of 
Mr&  Tindall,  which  occurred  on  November 
14,  1913,  there  was  found  an  envelope  ad- 
dressed, "For  Addle,  to  be  opened  right  after 
my  death";  that  the  envelope  contained  a 
paper  writing  signed  by  Mrs.  Tindall  dated 
November  7,  1913,  and  (quoting  from  the 
complaint)  that  "In  that  paper  she  gave  all 
of  her  property,  with  the  exception  of  some 
articles  of  wearing  apparel,  to  her  daughter 
Edna." 

The  plaintiffs  therefore  insisted  that  the 
defendant  W.  R.  Tindall  should  be  excluded 
from  participation  in  the  partition  as  an  heir 
at  law  of  his  deceased  wife  upon  the  grounds 
above  Indicated:  (1)  That  the  paper  writing 
referred  to  constituted  a  legal  transfer  of  all 
of  her  interest  in  her  father's  estate  to  her 
daughter  Edna ;  (2)  that  the  divorce  obtained 
by  Mrs.  Tindall  in  North  Carolina  excluded 
him  from  such  participation;  and  (3)  that  by 
his  conduct  in  failing  to  respond  to  the  de- 
cree for  alimony,  in  moving  to  Georgia,  mar- 
rying again,  and  deserting  his  first  wife,  he 
is  estopi)ed  from  claiming  any  share  in  her 
estate. 

The  defendant  W.  B.  Tindall  interposed  a 
demurrer  to  that  part  of  fhe  complaint  which 
sought  to  exclude  him  front  such  participa- 
tion for  the  reasons  stated,  upon  the  ground 
"that  the  complaint  shows  upon  its  face  that 
it  does  not  state  a  cause  of  action,"  in  that 
it  shows  that  he  was  the  husband  of  Mrs. 
Tindall  and  that  she  died  Intestate  seized 
of  one-sixth  interest  In  her  father's  estate. 

The  demurrer  was  argued  before  Judge 
Mauldln,  who  filed  a  decree  sustaining  it, 
holding  that  the  writing  was  neither  a  will 
nor  a  deed  and  that  W.  R.  Tindall  was  not 
barred  by  the  North  Carolina  divorce  from 
claiming  an  interest  in  the  estate  of  his  de- 
ceased wife ;  he  did  not  pass  upon  the  ques- 
tion of  estoppel  indicated  as  (3)  above. 

From  this  decree  the  plaintiffs  and  the  de- 
fendants Edna  Tindall  and  W.  F.  Marscher, 
executor,  have  appealed. 

[1]  The  allegations  of  the  complaint,  to 
which  W.  R.  Tindall  has  demurred,  intend- 


ed to  exclude  him  from  participation,  are  in 
no  sense  essential  to  the  plaintiffs'  cause  of 
action  for  partition,  but  relate  to  the  sub- 
sidiary, administrative  question  of  tbe  dis- 
tribution of  Mrs.  Tindairs  Interest,  and  sim- 
ply amount  to  the  suggestion  of  an  issue  be- 
tween W.  R.  Tindall  and  hla  daughter  who 
alone  are  interested  in  it  If  that  issue 
should  arise  and  the  claim  be  sustained, 
Edna  will  receive  the  entire  Interest  of  her 
mother;  if  not,  W.  R.  Tindall  will  receive 
one-third  and  she  two-thirds.  So  that  In  nei- 
ther event  is  the  executor  or  the  individual 
plaintiffs  Interested  In  the  contest  thus,  sug- 
gested. It  was  entirely  proper  that  the  ex- 
ecutor, desiring  a  complete  determination  of 
the  rights  of  all  the  parties  and  a  final  dis- 
tribution and  settlement  of  the  estate,  should 
suggest  this  possible  contest,  particularly  as 
one  of  the  parties  interested  was  the  infant 
daughter  of  his  sister,  so  closely  allied  to 
her  in  blood,  affection,  and  a  common  sor- 
row ;  but  In  a  legal  sense  neither  he  nor  the 
other  individual  plaintiffs  had  any  concern 
in  the  contest 

The  demurrer  was  directed  therefore  to  a 
part  only  of  the  complaint  and  to  a  part 
which  was  entirely  proper  but  legally  gratui- 
tous, and  should  not  have  been  entertained. 

[2]  Even  conceding  that  the  allegations  of 
the  complaint  affecting  the  interest  of  W.  R. 
Tindall  were  essential  elements  in  the  plain- 
tiffs' cause  of  action  (the  contrary  of  which 
we  hold),  the  demurrer  should  have  been 
overruled. 

"Section  166  [195]  of  the  Code  provides  that 
the  demurrer  may  be  taken  to  the  whole  com- 
plaiDt  or  to  any  of  the  alleged  causes  of  action 
stated  therein;  but  it  is  nowhere  provided,  that 
a  demurrer  may  be  interposed  to  a  part  of  a 
cause  of  action."  Bulst  v.  Salvo,  44  S.  C.  144. 
21  S.  E.  615,  followed  in  Lawson  v.  Gee,  57  8. 
C.  502,  35  S.  E.  759;  Sloan  v.  R.  Co.,  64  S.  C. 
389,  42  S.  E.  197;  Miles  v.  Light  Co.,  87  S.  C. 
257,  69  S.  E.  292. 

[3]  Another  consideration  .  is  controlling: 
The  demurrer  is  interposed  to  a  part  of  the 
complaint  by  one  of  the  defendants;  its  de- 
termination involves  very  materially  the 
rights  of  a  codef endant ;  while  the  codef end- 
ant  was  a  party  to  the  suit  there  is  nothing 
to  show  that  she  was  a  party  to  the  demurrer 
or  had  any  knowledge  of  it ;  it  does  not  ap- 
pear to  have  been  served  upon  her  or  her  at- 
torneys. If  the  order  sustaining  the  de- 
murrer should  be  aflirmed  by  this  court  it 
would  be  a  determination  of  the  contest  be- 
tween these  two  defendants,  affecting  to  the 
extent  of  one-third  the  interest  of  one  of 
them,  upon  a  demurrer  to  the  complaint  and 
not  to  any  pleading  of  such  codefendant 

This  disposition  of  the  appeal  renders  It 
improper  for  the  court  to  consider  the  other 
questions  in  the  case.  The  effect  of  the 
posthumous  writing,  the  effect  of  the  North 
Carolina  divorce,  and  the  alleged  estoppeL 
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The  Judgment  of  this  court  Is  that  tbe  or- 
der appealed  from  be  reversed  and  that  the 
cause  be  remanded  for  trial  without  prej- 
udice to  the  rights  of  either  W.  R.  Tlndall  or 
Edna  Tlndall  in  the  issue  between  them  as  to 
the  participation  by  W.  R.  Tlndall  in  the  pro- 
posed partition. 

GARY,  C.  J^  and  WATTS  and  TRASBR, 
J  Jn  conctu; 


(S7  W.  Va.  722) 

MOORE  V.  HUGHES.    (No.  4005.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15,  1921.) 

(ByUabus  5y  the  Oourt.) 

i.  Habeas  corpus  ^==>85(l) — Burden  of  proof 
resting  on  mother  in  father's  prooeedings  to 
determine  onstody  of  child  stated. 

The  mother  of  a  child,  having  it  in  her 
possession  bj  permission  of  the  father  to  whom 
its  permanent  custooy  had  been  awarded  by 
the  decree  of  a  court  of  competent  jurisdiction 
which  also  dissolved  the  marriage  of  the  par- 
ties, in  order  to  make  good  her  defense  to  a 
writ  of  habeas  corpus  sued  out  by  the  fatiier, 
for  vindication  of  his  natural  and  adjudged  right 
of  castody.  must  either  establish  a  relinquish- 
ment of  such  light  in  her  favor,  by  agreement, 
or  new  and  altered  conditions  of  the  parties 
making  a  change  of  permanent  custody  pro- 
motiwe  of  the  interests  of  the  child;  and,  as  to 
both  issues,  the  burden  of  proof  rests  upon  her. 

2.  Habeas  corpus  ^=k>I  1 3(12)— Finding  on  con- 
flicting evidenoe  will  not  be  disturbed. 

If,  upon  the  first  one  of  such  issues,  the 
documentary  evidence  relied  upon  by  the  re- 
spondent and  the  conduct  of  the  parties  were 
inconclusive  and  the  oral  evidence  directly 
confiicting  and  contradictory,  the  finding  of  the 
trial  court  thereon  in  favor  of  the  father  will 
not  be  disturbed  by  the  appellate  court. 

3.  Habeas  oorpus  ^=s>  113(1 2)— Finding  relative 
to  eostody  of  olilld  not  disturbed  unless  con- 
trary to  weight  of  evidence. 

Nor  will  a  like  finding  upon  the  second  one 
of  such  issues  be  so  disturbed,  unless  it  is  con- 
trary to  the  weight  and  preponderance  of  the 
evidence  as  to  the  material  facts  in  issue, 
with  respect  to  which  the  child's  interests  are 
to  be  considered  and  determined. 

4.  Habeas  corpus  ^=»l  13(1 2)— Findings  within 
eonrfs  discretion  as  to  custody  of  a  child 
between  divorced  parents  will  not  be  dis- 
turbed. 

The  trial  court's  exercise  of  its  sound  and 
reasonable  discretion,  within  the  limitations 
of  law,  in  the  award  of  the  custody  of  a  child, 
as  between  its  divorced  parents,  will  not  be 
disturbed  by  tbe  appellate  court. 

Error  to  CSircnit  Court,  Cabell  County. 

Habeas  corpus  by  Earl  Moore  against  Del- 
ate Hughes,  to  obtain  the  custody  of  a  female 
child.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Afi&rmed. 


D.  B.  Daugherty,  of  Htmtington,  for  plain- 
tiff in  error. 

Williams,  Lewis  &  Coffey,  of  Benton,  111., 
for  defendant  in  erorr. 

POFFBNBARGBR,  J.  The  judgment  in 
habeas  corpus,  complained  of  on  this  writ  of 
error,  awarded  the  custody  of  a  female  child 
to  its  father.  The  principal  grounds  of  de- 
fense set  up  by  the  respondent  to  the  writ, 
the  child's  mother,  were  complete  relinquish- 
ment to  her  of  the  father's  right  of  custody, 
by  agreement,  and  promotion  of  the  <iilld*s 
interest  by  the  custody  of  the  mother. 

By  the  decree  of  a  court  of  the  state  of 
Illinois,  pronounced  in  May,  1915,  the  father 
obtained  a  divorce  from  the  motlier,  on  the 
ground  of  adulteiTt  and  right  of  custody  of 
the  child.  At  that  time,  he  resided  in  said 
state,  with  his  mother,  who  has  since  died. 
A  widowed  sister  having  children  and  grand- 
children now  keeps  house  for  him.  There 
seems  to  be  no  doubt  of  his  financial  ability 
to  give  the  child  proper  care,  nor  of  his  per- 
sonal Integrity.  At  the  time  of  the  taking 
of  his  testimony,  he  had  an  income  of  $160 
per  month  from  his  services.  He  has  sev- 
eral sisters,  any  one  of  whom,  he  says,  is 
willing  to  keep  the  child  for  him.  One  of  his 
letters  to  his  former  wife  indicates  his  pos- 
session of  some  money  and  ownership  of 
some  land  in  the  state  of  Missouri. 

The  alleged  agreement,  if  any,  by  which  he 
parted  with  the  right  of  custody  given  him 
by  the  decree  above  referred  to  was  made  on 
or  about  September  5,  1917.  Having  been 
drawn  for  military  service,  or  intending  en- 
listment therein,  he  permitted  the  respond- 
ent, who  had  married  her  alleged  paramour, 
soon  after  the  decree,  to  take  the  child  into 
her  care.  He  claims  his  relinquishment  was 
only  temporary.  She  claims,  on  the  other 
hand,  that  it  was  absolute  and  permanent. 
Their  testimony  as  to  the  character  of  the 
agreement  is  indirect  and  in  absolute  con- 
flict. It  was  largely  effected  by  correspond- 
ence that  has  not  been  preserved.  Several 
letters,  writt^i  by  the  father  to  the  mother, 
while  he  was  in  military  service,  and  one 
written  after  his  discharge,  have  been  pro- 
duced. All  of  them  manifest  his  deep  and 
sincere  Interest  in  the  child,  but  they  are 
indefinite  as  regards  Its  permanent  custody 
and  the  character  of  the  agreement  under 
which  its  custody  was  changed.  In  view  of 
the  father's  intended  absence  and  the  dan- 
gers he  was  then  about  to  encounter.  Some 
expressions  found  in  them  seem  to  imply  ex- 
pectation that  the  child's  future  would  de- 
pend upon  the  mother's  care  of  her ;  but  they 
were  written  under  circumstances  calculated 
to  create  a  grave  doubt  as  to  whether  the 
writer  would  ever  return,  and  these  ezprea- 
sions  may  well  be  regarded  as  being  hypo- 
thetical.  He  said  he  wanted  the  child  edu- 
cated, and  indicated  the  amount  of  money 
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and  property  that  would  be  available  for 
such  purpose,  as  well  as  the  means  of  obtain- 
ing it.  In  a  letter  written  abput  four  months 
after  he  entered  the  army,  he  said  he  had  not 
felt  right  to  keep  the  child  away  from  its 
mother,  nor  to  let  the  mother  have  its  cus- 
tody while  he  was  so  situated  that  he  could 
keep  it,  and  that  his  Joining  the  army  had 
afforded  him  an  excuse  to  let  the  mother 
have  it. 

The  attitudes  of  the  parents  toward  one 
another,  after  the  divorce,  were  not  such 
as  precluded  all  communication.  WhUe  the 
child  was  with  the  father,  the  mother  visited 
it  several  times.  He  says  she  had  frequently 
asked  for  its  i>os8e88lon  and  custody,  and 
that,  knowing  her  desire  to  have  it,  he  wrote 
her  to  come  and  take  charge  of  it,  near  the 
date  of  his  departure  for  the  army,  but  that 
he  never  intended  to  effect  a  permanent 
change  of  custody.  She  says  he  requested 
her  by  letter  to  come  aud  take  the  child, 
saying  he  had  enlisted,  and  that  she  hurried- 
ly went  to  the  home  of  his  sister  and  got  it 
After  his  discharge  in  March,  1919,  she,  at 
his  request,  took  the  child  with  her  on  her 
way  to  see  her  mother,  and  left  it  for  a  visit 
with  him,  and  brought  It  back  on  her  re- 
turn, and  he  repaid  her  part  of  the  expense 
of  the  trip.  In  the  only  produced  letter  of 
his,  written  after  his  discharge,  he  made  no 
demand  for  possession  of  the  child,  nor  did 
he  disclaim  right  to  her  possession,  in  him- 
self. In  it  he  resented  something  the  mother 
had  said  about  money  for  the  child's  support, 
and  expressed  his  willingness  to  take  her  in 
the  event  of  the  mother's  tiring  of  her  care. 
He  alBO  declared  his  intention  to  do  every- 
thing in  his  power  for  the  child's  education, 
at  the  proper  time,  which  had  not  yet  ar- 
rived. 

EMdently,  he  was  either  undecided  as  to 
reassertion  of  his  right  of  custody  or  antici- 
pated opposition  to  such  a  course,  after  his 
discharge,  for  his  conduct  was  hesitant  and 
equivocal.  When  the  mother  took  the  child 
to  him  for  a  visit,  he  made  no  eifort  to  re- 
tain it.  After  that  incident,  he  visited  the 
child  at  the  mother*s  home,  and  requested 
permission  to  take  her  home  with  him  for 
a  visit.  Later  he  came  again,  and  endeav- 
ored to  obtain  possession  of  her.  He  says  he 
demanded  permanent  possession  of  her,  and, 
compliance  with  his  demand  having  been  re- 
fused, he  obtained  permission  to  take  her  to 
Huntington  for  a  short  visit.  After  his  ar- 
rival at  Huntington,  he  attempted  to  take 
her  on  to  his  home,  but  his  effort  to  do  so 
was  frustrated  by  the  mother's  brother. 
Then  he  sued  out  the  writ  on  which  this 
judgment  was  rendered. 

[1-3]  The  conflict  in  the  oral  evidence  as 
to  the  character  of  the  agreement  under 
which  the  mother  obtained  the  child  has  been 
passed  upon  by  the  trial  court.  tJpon  it,  as 
well  as  the  correspondence  and  circumstanc- 
es disclosed,  there  has  been  a  finding  in  fa- 


vor of  the  father.  As  to  that  issue,  the  moth- 
er obviously  carried  the  burden  of  proof, 
since  the  right  of  custody  had  previously 
been  vested  in  the  father  by  a  decree  of  a 
court  of  competent  Jurisdiction.  Nothing 
found  in  the  evidence  or  facts  and  circum- 
stances disclosed  Justifies  disturbance  of  the 
finding  against  her.  Read  in  the  light  of 
the  situation  of  the  parties  at  the  time,  and 
especially  that  of  the  husband,  the  letters 
produced  are  not  conclusive  of  the  issue,  nor 
strongly  probative  of  complete  relinquish- 
ment of  right  of  custody.  In  view  of  this 
conclusion,  the  issue  turned  mainly  on  the 
conflicting  oral  evidence,  and  the  trial  court 
had  the  aid  and  advantage  of  observation  of 
the  parties  and  their  demeanor  on  the  wit- 
ness stand,  which  we  do  not  have.  The  evi- 
dence casts  no  reproach  upon  the  character 
of  the  father.  The  mother  imputes  no  moral 
delinquency  of  any  kind  to  him.  She  charg- 
es nothing  more  than  that  he  had  slapped  her 
face,  and,  for  all  that  appears  in  the  case,  he 
may  have  been  gravely  provoked  to  that  act 
by  her  misconduct  She  has  been  adjudged 
guilty  of  very  grave  misconduct  before  the 
severance  of  the  marriage  tie.  These  cir- 
cumstances have  important  bearing  upon  the 
credibility  of  the  parties  as  witnesses,  an 
element  lying  peculiarly  within  the  province 
of  the  trial  court. 

Failure  of  the  effort  to  establish  relin- 
quishment of  the  father's  natural  right  of 
custody,  emphasized  and  reinforced  by  a  ju- 
dicial award  thereof,  places  the  further  bur- 
den upon  the  mother  to  show  sufficient  cause 
for  a  transfer  thereof  to  her,  and,  so  far  as 
we  can  see,  she  has  shown  none.  The  fa- 
ther's fitness  and  ability  to  give  the  child 
proper  care  and  attention  both  stand  unim- 
peached.  His  moral  character  i?  unblem- 
ished. Nothing  is  said  against  the  character 
of  his  sister  who  keeps  house  for  him.  He 
is  amply  able  to  provide  for  the  child's  sup- 
port and  education.  Even  though  the  mother 
may  be  equally  able  to  do  so,  the  father  has 
superior  right  in  law.  Hurley  v.  Hurley,  71 
W.  Va.  269,  76  S.  B.  438 ;  Green  v.  GampbelU 
35  W.  Va.  698,  14  S.  E.  212,  29  Am.  St  Rep. 
843.  Of  course,  the  legal  rule  giving  the  fa- 
ther preference  is  not  an  inflexible  one.  It 
must  yield  to  the  welfare  of  the  child  as  dis- 
closed by  all  of  the  circumstances.  Cariens 
V.  Cariens,  60  W.  Va.  113,  40  S.  B.  335,  55  U 
R.  A.  930.  Here,  however,  nothing  appears 
in  the  circumstances  that  can  be  deemed  to 
be  sufficient  ground  for  deviation  from  the 
general  rule.  Through  her  husband,  the 
mother  is  able  to  support  the  child,  but  her 
husband  is  a  contractor,  and  has  no  settled 
place  of  abode.  This  is  not  a  controlling 
circumstance,  of  course,  but  It  has  bearing 
and  weight  upon  the  inquiry.  The  child 
needs  female  care  and  attention,  but  she  wlU 
have  that  under  the  father's  custody,  and, 
presumptively,  her  residence  will  be  fixed 
and  permanent    The  aunt  with  whom  she 


W.Vft.)  GIBBABD 

(106 

will  live  is  a  woman  of  mature  age  and  the 
mother  of  grown  children,  and  nothing  has 
been  shown  against  her  character  or  fitness. 
As  mnch  cannot  be  said  for  the  mother.  All 
•f  these  considerations  must  be  invoked  in 
aid  of  the  trial  court's  decision.  Besides, 
the  parties  were  before  the  Judge  of  that 
court,  and  he  was  in  a  position  to  see  wheth- 
er the  mother's  demeanor  was  such  as  to 
indicate  the  fitness  and  stability  of  character 
she  ought  to  have  as  custodian  of  the  child. 

[4]  In  respect  of  the  custody  of  children, 
the  trial  courts  have  a  measure  of  discretion, 
the  exercise  of  which  will  not  be  disturbed 
by  the  appellate  court,  in  the  absence  6f  a 
disclosure  of  a  departure  therein  from  sound- 
ness and  reason  or  an  abuse  of  sound  dis^ 
cretion.  Gates  v.  Gates,  106  S.  B.  815,  de- 
cided at  this  term;  Williams  y.  Hicks,  149 
6a.  333,  100  S.  E.  97. 

Seeing  no  error  in  the  Judgment  complain- 
ed of,  we  win  affirm  it 


(87  W.  Va.  660) 

GtBBARD  V.  EVANS.     (No.  4194.) 

(Sapreme  Ck>nrt  of  Appeals  of  West  Virginia. 

Feb;  8, 1921,) 

(ByUaJma  5y  the  Oouri.) 

1.  New  trial  ^==>9&— Ciiaraeteristloo  of  newly 
discovered  ovidenoe  warranting  now  trIaJ  onii- 
norated. 

To  justify  granting  a  new  trial  for  after 
diMOTered  eTidence,  the  party  relying  thereon 
mast  hsTO  been  diligent  before  the  verdict,  the 
evidence  mnst  be  material  and  not  merely  cu- 
mulative, and  such  as  on  a  new  trial  ought  to 
produce  the  opposite)  result,  and  is  not  pro- 
posed simply  to  discredit  or  impeach  a  witness 
on  the  opposite  side. 

2.  Witnesses  <=»389~Denlal  of  witness  that  he 
had  made  inconsistent  statements  may  be 
contradicted. 

When  a  witness  has  testified  to  a  material 
fact  in  issue,  and  on  cross-examination  is  ask- 
ed whether  he  had  not  on  a  former  occasion 
and  at  the  time  of  the  occurrence  to  which  his 
evidence  relates,  made  a  contrary  statement 
to  a  particular  person  present,  and  he  denies 
it,  the  evidence  of  such  person  is  competent  in 
rebuttal  for  the  purpose  of  contradicting  the 
witness  and  destroying  the  value  of  his  testi- 
mony. 

3.  Evidence  ^=:>  1 29 (3)— Evidence  of  actions  or 
condition  of  a  person  on  other  occasions  ad- 
nissibie. 

Where  the  actions  or  condition  of  a  person 
on  other  occasions  are  so  recently  connected  in 
time  and  drcamstance  as  to  liliely  characterize 
his  actions  or  condition  on  the  particular  occa- 
sion involved,  evidence  thereof  may  be  properly 
admitted  as  tending  to  show  what  his  conduct 
and  condition  then  were. 
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4.  Damages  ^=»96,  127— Recovery  for  personal 
Injuries  not  limited  by  death  statute;  recov- 
ery for  personal  Injuries  QMoraliy  for  Jury. 

In  actions  for  damages  for  personal  injuries 
sustained,  the  statute  imposes  no  limitation 
on  the  amount  recoverable.  Generally  the 
amount  is  for  the  jury  to  determine,  and  the 
only  limitation  which  the  law  imposes  is  that 
such  damages  be  fairly  compensatory,  and  not 
such  as  to  show  partiality,  prejudice  or  miscon- 
duct on  the  part  of  the  jury. 

5.  Damages  <9=>i32(l)— |I2,000  held  not  ex- 
cessive for  injuries  to  married  woman  in 
automobile  accident. 

The  verdict  of  twelve  thousand  dollars  in 
this  case,  in  favor  of  plaintiff,  a  married  wo- 
man forty  years  of  age,  who  in  an  automobile 
accident  was  badly  cut  and  scarred  about  the 
face  and  head,  her  ability  to  masticate  her 
food  permanently  impaired,  and  her  head  and 
neck  permanently  drawn  over,  and  was  other- 
wise permanently  injured,  is  not  so  excessive 
as  to  justify  the  granting  of  a  new  trial. 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Myrtle  Gibbard  against  Dorsey 
Evans.  Judgmoit  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Simms  &  Staker  and  Holt,  Duncan  &  Holt, 
all  of  Huntington,  for  plaintiff  in  error. 

Williams,  Scott  &  Lovett  and  M.  P.  Wis- 
well,  all  of  Huntington,  for  defendant  in  er- 
ror. 

MTLLBR,  J.  We  are  called  upon  by  de- 
fendant to  reverse  the  Judgment  below  in 
favor  of  plaintiff  for  twelve  thousand  dollars, 
damages  assessed  by  the  jury  for  personal 
injuries  sustained  from  the  collision,  on 
March  21,  1920,  in  the  city  of  Huntington,  of 
two  automobiles,  one  owned  and  being  driven 
by  defendant,  the  other  owned  by  plaintiff 
and  her  husband  and  being  driven  by  the 
latter. 

[1]  The  questions  presented  are  not  many, 
nor  difficult  to  solva  The  first  is  that  de- 
fendant should  have  been  granted  a  new 
trial  on  his  motion  based  on  newly  discovered 
evidence.  The  evidence  tendered  was  that 
of  one  William  Sanson,  embodied  in  his  affi- 
davit presented  on  the  motlcm,  the  substance 
of  which  was  that  on  the  occasion  of  the 
wreck  he  was  coming  along  the  street  and 
saw  defendant  £>vans  going  east  on  Adams 
Avenue  west  of  Johnson's  Lane  on  the  right 
hand  side  of  the  street;  saw  Gibbard,  the 
driver  of  the  other  car,  coming  west  on 
Adams  Avenue  Just  above  Johnson's  Lane, 
when  he  attempted  to  make  a  left  hand  turn 
going  south  on  Johnson*s  Lane,  and  struck 
Evans;  that  from  what  he  observed  Evans 
was  in  no  way  to  blame,  and  was  sober  and. 
not  drinking  to  his  knowledge.  It  Is  con- 
ceded that  to  have  warranted  favorable  ac- 
tion on  said  motion,  such  evidence  must  have 
been  discovered  since  the  trial;  that  ^efend- 
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ant  must  have  been  dUlgent  In  his  search  for 
evidence  before  verdict ;  that  the  evidence  was 
new  and  material,  and  not  merely  cumula- 
tive ;  that  it  was  such  that  a  new  trial  ought 
to  produce  the  opposite  result;  and  that  its 
object  was  not  simply  to  discredit  or  im- 
peach a  witness  on  the  opposite  side.  Such 
is  the  law  respecting  newly  discovered  evi- 
dence, as  recently  reaffirmed  in  Phoenix  Fire 
Insurance  Co.  v.  Virginia- Western  Power  CJo^ 
81  W.  Va.  299,  94  S.  B.  372. 

Defendant's  affidavit  offered  in  connection 
with  that  of  Sanson  is  that  he  discovered  this 
evidence  since  the  former  trial,  and  that  be- 
fore the  trial  he  had  been  diligent,  but  does 
the  proposed  testimony  of  Sanson  in  other 
respects  answer  the  requirements  of  the 
law  respecting  new  trials  based  thereon? 
There  was  no  conflict  in  the  evidence  that 
just  before  the  accident  defendant  was  going 
east,  and  plaintiff  and  her  husband  were 
going  west,  the  former  west,  and  the  latter 
east  of  Johnson's  Lane.  The  rest  of  the  pro- 
posed testimony  related  solely  to  the  reach- 
ing of  Johnson's  Lane,  and  whether  just  be- 
fore the  impact  Gibbard  turned  suddenly  to 
the  left  and  struck  the  Evans  car  midship 
as  he  was  about  to  pass,  or  was  in  the  act 
of  stopping  his  car  when  Evans  on  the  wrong 
side  of  the  street  drove  his  car  into  the 
plaintiff's  car  in  a  head-on  collision  doing 
the  damage.  A  number  of  witnesses,  includ- 
ing plaintiff  and  her  husband,  testified  to 
the  character  of  the  collision  and  the  place 
and  direction  in  which  the  cars  were  mov- 
ing and  the  result  to  each  of  the  cars,  not 
contradicted.  On  the  question  whether  Gib- 
bard suddenly  turned  to  the  left  when  near 
defendant's  car,  defendant  offered  his  own 
testimony  and  that  of  his  wife,  and  that 
question  was  before  the  jury  on  the  triaL 
Sanson's  evidence  would  only  be  cumulative 
of  their  evidence,  and  contradictory  of  the 
overwhelming  evidence  of  the  other  witnesses, 
including  som^  of  those  for  defendant,  and 
of  the  physical  effects  on  the  two  cars,  and 
would  not  likely  have  produced  a  different 
finding  by  the  jury.  So  that  if  Sanson's  evi- 
dence should  be  admitted  it  would  be  sim- 
ply cumulative  and  contradictory,  not  justi- 
fying a  new  trial  based  thereon* 

[2]  The  next  question  in  logical  order  to 
be  considered  is  whether  the  court  allowed 
hearsay  evidence  to  go  to  the  jury  over  de- 
fendant's objections.  This  question  involves 
certain  testimony  of  Dr.  C.  O.  Tate.  When 
recalled  by  plaintiff  in  rebuttal,  and  after 
answering  that  he  knew  the  witness  O.  A. 
Wilson  previously  examined  by  defendant,  he 
was  asked  whether  at  the  time  and  place  of 
the  accident  Wilson  had  not  said  to  him  in 
substance  that  "Dorsey  was  drunk  and  mak- 
ing a  fool  of  himself;  see  if  you  can  not  get 
him  away  from  here,"  He  answered  that  he 
did.  Qn  his  examination  in  chief  Wilson  was 
asked  as  to  the  condition  in  which  he  found 


r  Evans  at  the  time  of  the  accident.  He  said 
he  found  him  in  a  nervous  condition;  and  to 
the  direct  question  whether  he  in  his  opin- 
ion was  drunk,  he  answered  that  he  did  not 
think  he  was.  This  was  material,  because 
the  mental  and  physical  condition  of  Evans 
at  the  time  was  in  issue  as  accounting  for  his 
conduct  then  and  just  before  the  accident; 
and  on  cross-examination  Wilson  was  asked 
whether  at  the  time  and  place  of  the  accident 
he  bad  not  said  to  Dr.  Tate:  *'Dorsey  is 
drunk  and  making  a  fool  of  himself.  See  if 
yau  can  not  get  him  away  from  here."  His 
answer  was:  "No,  sir.  I  never  made  any 
such  statement  as  that"  The  foundation 
was  thus  laid  for  impeadiing  his  testimony 
by  that  of  Dr.  Tate,  on  the  question  brought 
out  on  direct  examination,  and  as  to  which 
the  jury  were  entitled  to  be  enlightened.  The 
object  of  this  testimony  was  not  to  introduce 
original  hearsay  evidence,  but  was  for  the 
purpose  of  contradicting  the  witness  for  de- 
fendant on  a  fact  to  which  defendant's  wit- 
ness had  testified.  Such  testimony  was  com- 
petent, if  not  on  the  material  fact,  for  the 
purpose  of  weakening  or  destroying  the  value 
of  the  witness'  testimony.  Jaggie  v.  Davis 
Colliery  Co.,  75  W.  Va.  370,  84  S.  B.  941; 
State  V.  Kock,  75  W.  Va.  648,  84  S.  E.  510. 

Another  point  of  error  affects  the  evidence 
of  plaintiff's  witnesses  Dr.  D.  L.  Ash,  G.  F. 
Zimmerman  and  Fred  L.  Blume,  which  re- 
lated to  the  condition  of  the  defendant  Bvans 
on  the  same  day,  and  within  from  twenty 
minutes  to  a  half  hour  before  the  accident, 
and  also  bearing  on  the  question  whether 
he  was  drunk  or  sober  when  th^  accident  oc- 
curred. Numerous  other  witnesses  present 
testified  to  the  fact  of  his  drunkenness  at  the 
very  time  of  the  accident,  and  If  all  the 
testimony  of  these  witnesses  objected  to  had 
been  eliminated,  the  jury  could  not  have 
found  otherwise  than  that  Bvans  was  then 
in  a  state  of  intoxication. 

[31  The  evidence  of  Dr.  Ash  is  that  shortly 
before  the  accident  he  passed  Evans  about 
two  blocks  west  of  the  stone  bridge  on  Four 
Pole;  that  Evans  had  the  front  end  of  his 
car  lodged  up  against  a  telephone  pole;  that 
he  was  sitting  in  his  car  and  looking  down 
and  out  sideways  of  the  car;  that  coming 
back  and  Just  before  reaching  the  turn  in  the 
road  below  the  stone  bridge,  he  met  Evans 
there  in  the  road,  and  that  he  seemed  to  be 
weaving  back  and  forth,  and  Wiswell  who 
was  driving  witness's  car  on  the  right  hand 
side  of  the  road  had  to  drive  clear  off  of 
the  road  in  order  to  get  out  of  the  way  of 
Evans'  car.  The  evidence  of  the  witness 
Blume  corroborates  that  of  Dr.  Ash.  The 
testimony  of  Zimmerman  related  to  defend- 
ant's condition  or  apparent  condition  at  the 
place  of  the  accident,  between  4:30  and  5 
o'clock  p.  m.,  a  few  minutes  after  it  occurred, 
when  he  had  come  back  to  look  after  his 
car.   The  time  of  the  accident  was  about  4:25 
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p.  m.  This  witness  said :  "I  would  say  the 
man  was  drunk."  The  objection  to  this  tes- 
timony is  that  it  relates  to  matters  not  di- 
rectly connected  with  the  accident,  and  not  a 
IMirt  of  the  res  gestse.  In  support  of  this 
proposition  we  are  cited  to  Beard  ▼.  Indem- 
nity Ins.  Co.,  65  W.  Va.  283,  64  S.  B.  119,  af- 
firming the  general  rule  that  where  the  issue 
Is  whether  a  person  did  a  particular  thing  or 
was  in  a  particular  state,  the  fact  that  he  did 
a  similar  thing  or  was  in  a  particular  state 
at  some  other  time,  is  inadmissible.  Like 
most  general  rules  this  one  has  its  exceptions. 
One  recognized  and  applied  by  this  court  is 
tbat  where  other  actions  and  conduct  of  a 
person  accused  of  wrongdoing  were  so  recent- 
ly connected  iu  time  and  circumstance  as  to 
likely  characterize  his  conduct  and  condition 
on  the  particular  occasion  involved,  evidence 
thereof  may  be  properly  admitted  for  that 
purpose.  State  v.  Waldron,  71  W.  Va.  1,  75 
S.  E.  558 ;  First  Nat  Bank  v.  Barker,  75  W. 
Va.  244,  83  S.  E.  898;  State  v.  Huffman,  69 
W.  Va.  770,  73  S.  E.  292.  Besides,  if  Evans 
was  in  fact  intoxicated  twenty  or  thirty 
minutes  before  the  occurrence  in  question, 
may  not  the  court  take  Judicial  notice  that 
he  would  not  likely  be  in  a  sober  and  respon- 
sible state  at  the  end  of  that  time? 

The  next  proposition  urged  In  support  of 
reversing  the  Judgment  is  that  plaintiff  and 
her  husband  were  guilty  of  contributory  neg- 
ligence precluding  recovery.  That  question 
of  fact  was  fully  and  fairly  submitted  to  the 
Jury,  and  as  they  found  for  plaintiff  on  the 
conflicting  evidence,  we  must  conclude  they 
found  against  defendant  on  this  question, 
and  we  can  not  say  their  finding  was  not 
warranted  by  the  evidence. 

[4,  S]  The  last  ground  for  reversal  is  that 
the  verdict  and  Judgment  were  excessive  and 
not  supported  by  the  facts  proven.  It  is 
also  urged  that  the  size  Of  the  verdict  im- 
putes to  the  Jury  allowance  of  punitive  dam- 
ages. There  is  nothing  in  the  record  indicat- 
ing excesslveness  In  the  verdict  or  that  it 
Includes  other  than  compensatory  damages. 
The  jury  were  not  asked  to  give  punitive 
damages;  they  were  not  by  interrogatories 
asked  to  say  how  much,  if  anything,  they  in- 
cluded for  punitive  damages.  In  fact  our  de- 
cisions now  make  it  clear  that  Juries  are 
not  allowed  to  include  punitive  damages  un- 
less they  find  that  the  compensatory  damages 
awarded  do  not  constitute  suflSdent  punish- 
ment for  the  wrong  done.  Only  in  such  cases 
can  the  Jury  award  smart  money.  Hess  v. 
Marinari,  81  W.  Va.  500,  94  S.  E.  968.    Per- 


haps if  the  verdict  were  clearly  beyond  the 
amount  shown  by  the  evidence  to  be  sufiScient 
to  fully  compensate  the  injured  party,  we 
might  say  the  Jury  had  included  something 
by  way  of  punishment  But  no  such  case 
is  presented  here.  The  plaintiff,  a  married 
woman  of  about  forty  years  of  age,  with  two 
children,  described  as  good  looking,  was  cut 
deeply  from  her  ear  across  her  cheek  to 
the  comer  of  her  mouth  by  the  glass  of  the 
wind-shield  of  her  car,  and  the  muscles  of 
her  Jaw  were  so  permanently  injured  that 
she  has  practically  lost  the  use  of  them,  Her 
head  was  drawn  to  the  side  permanently;  and 
»he  sustained  other  cuts  and  bruises  of  a 
permanent  nature,  more  or  less  disfiguring 
her.  She  was  laid  up  in  a  hospital  as  a  re- 
sult of  her  injuries  for  four  or  five  weeks, 
and  suffered  and  continues  to  suffer  pain 
and  anguish  therefrom.  Who  can  say  the 
damages  were  excessive  and  more  than  sufiS- 
dent  to  compensate  her  for  her  injuries?  It 
was  suggested  In  argument  that  if  she  had 
been  killed,  her  estate  would  have  been  limit- 
ed to  a  recovery  not  exceeding  ten  thousand 
dollars.  But  in  such  cases  the  damages  go  to 
the  heirs;  in  this  case  they  go  to  the  one 
injured,  as  to  which  the  statute  imposes  no 
limitation.  In  actions  for  personal  injuries 
the  law  fixes  no  definite  rule  for  measuring 
compensation.  Prom  the  very  necessity  of 
the  case  the  Jury  are  made  the  Judges  of 
what  is  proper  compensation.  Kennedy  v. 
Glen  Alum  Coal  Co.,  72  W.  Va.  635,  78  S.  D. 
788.  .It  is  true  that  a  married  woman  hav- 
ing no  separate  business  or  estate,  employing 
herself  wholly  about  her  husband's  household 
affairs,  who  sues  for  personal  injuries,  can 
recover  damages  only  for  physical  pain,  men- 
tal anguish  and  impairment  of  her  capacity 
to  enjoy  life.  Warth  v.  County  Court,  71  W. 
Va.  184,  76  S.  E.  420.  But  based  on  these 
elements  who  can  measure  the  damages  to 
plaintiff  when  we  consider  that  she  must  go 
about  among  her  family  and  friends  all  the 
rest  of  her  days  in  a  scarred  and  disfigured 
condition,  her  head  drawn  over,  and  her 
ability  to  masticate  her  food,  of  the  first  im- 
portance in  maintaining  good  health,  Neatly 
impaired.  The  verdict  no  doubt  appears 
large  to  defendant ;  but  if  the  Jury  were  right 
on  the  facts,  his  wrongdoing  was  great,  and 
the  only  way  he  can  be  made  to  com];)ensate 
the  injured  plaintiff  Is  to  answer  to  her  in 
damages. 

We  are  of  opinion  to  afiirm  the  Judgment 
of  the  drcuit  court 
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PERKEY  V.  PERKEY.   (No.  3994.) 

( Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  8,  1921.) 

(SyUdbui  htf  ihe  Court.) 

1.  Marriage  e=>54'Between  persona  under 
age  of  consent  voidable,  and  void  only  from 
time  so  declared  by  decree. 

Section  1  of  chapter  64  of  the  Code  renders 
marriages  between  persons  onder  the  ages  of 
consent  not  absolutely  void,  but  only  Toidable, 
and  yoid  only  from  the  time  they  are  so 
declared  by  decree  of  divorce  or  nullity. 

2.  Marriage  ^=»3~Law  of  piaee  of  marriage 
held  to  govern  an  to  marriages  of  those  under 
age. 

If  one  under  the  age  of  consent  according 
to  section  2  of  chapter  64  of  the  Code  goes 
into  another  state  and  marries  one  residing 
there,  the  law  of  the  place  of  the  marriage 
would  govern,  not  the  law  of  this  state,  and  in 
such  case  section  3  of  said  chapter  would  have 
no  application  justifying  annulment  of  the  mar- 
riage on  grounds  therein  provided. 

3.  Marriage  ^=s>60(7)»Facts  to  annul  mar- 
riage between  persons  under  age  must  be 
alleged  and  proven. 

To  Justly  a  decree  annulling  a  marriage 
because  contracted  between  persons  under  the 
ages  of  consent,  the  facts  giving  Jurisdiction 
to  grant  such  relief  must  not  oiUy  be  alleged 
but  fully  proven. 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  Lawrence  Perkey  against  Elsie 
Perkey  for  annulment  of  marriage.  Decree 
for  defendant,  and  plaintiiC  appeals.  Af- 
firmed. 

D.  B.  Daugberty,  of  Huntington,  for  appel- 
lant. 

MILLER,  J.  Two  grounds  are  alleged  for 
the  annulment  of  the  marriage  contract  con- 
summated between  the  parties  in  the  state  of 
Kentucky  on  November  2,  1918:  First,  that 
each  was  under  the  age  of  consent,  plaintiff 
under  the  age  of  eighteen,  and  defendant  un- 
der the  age  of  sixteen,  and  that  they  had  not 
cohabited  after  plaintiff  reached  the  age  of 
eighteen;  second,  that  the  defendant  had 
willfully  and  without  Just  cause  abandoned 
and  deserted  plaintiff  in  April,  1019. 

[1]  The  ground  of  abandonment  Justifying 
divorce  from  the  bonds  of  matrimony  is  not 
made  out  by  the  evidence.  On  the  contrary 
we  think  the  evidence  establishes  the  fact 
that  plaintiff  abandoned  defendant,  and  was 
aided  therein  by  his  parents.  Besides,  after 
he  separated  from  her  he  returned  and  had 
intercourse  with  her,  according  to  his  own 
confession,  and  shortly  afterwards  brought 
this  suit  He  relies  really  on  the  fact  that 
both  parties  were  at  the  time  of  their  mar- 
riage under  the  ages  of  consent,  prescribed 
by  section  2  of  chapter  64  of  the  Code,  mak- , 


ing  the  age  of  consent  of  the  female  sixteen 
years,  and  that  of  the  male  eighteen  years. 
Section  1  of  said  chapter,  anfong  other  things, 
makes  marriages  between  persons  under  the 
ages  of  consent  not  absolutely  void  from  the 
beginning,  but  from  the  time  they  were  so 
declared  by  a  decree  of  divorce  or  nullity. 

[2]  The  bill  alleges  that  plaintiff  was  for 
more  than  a  year  next  before  suit  brought 
an  actual  bona  fide  resident  of  this  'state; 
that  he  and  defendant  were  married  in  Ken- 
tucky, November  2,  1918;  and  that  from  the 
date  of  their  marriage  they  lived  and  cohab- 
ited in  Cabell  County,  West  Virginia,  until 
the  latter  part  of  April,  1919,  at  which  time 
they  separated.  The  residence  of  defendant 
prior  to  the  marriage  is  not  alleged ;  nor  does 
the  bill  allege,  as  was  the  case  In  Martin  v. 
Martin,  64  W.  Va.  301.  46  S.  E.  120,  1  Ann. 
Cas.  612,  and  as  section  3  of  said  chapter 
contemplates,  that  being  residents  of  this 
state,  and  in  order  to  evade  the  laws  of  this 
state,  and  with  the  intent  of  returning  to  re- 
side in  this  state,  they  went  into  the  state  of 
Kentucky  and  there  intermarried  contrary  to 
the  provisions  of  section  1  of  said  chapter. 
Even  if  we  regard  the  bill  good  on  demurrer 
overruled,  a  question  of  law  which  we  need 
not  determine,  nevertheless  there  is  no  proof 
that  defendant  was  a  resident  of  this  state, 
and  that  she  and  plaintiff  being  such  resi- 
dents went  to  the  state  of  Kentucky,  there 
to  intermarry  and  evade  the  laws  of  this 
state.  If  she  was  a  resident  of  the  state  of 
Kentucky,  and  plaintiff  went  there  and  en- 
tered into  a  marriage  contract  with  her,  nei- 
ther his  act  nor  hers  ^ould  be  brought  within 
the  purview  of  our  statute.  As  the  court 
impliedly  overruled  the  demurrer,  we  might, 
if  the  proof  showed  the  fact,  allow  the  bill 
to  be  amended  so  as  to  conform  to  the  evi- 
dence, but  the  material  facts  apipear  neither 
by  pleading  nor  pnoof. 

[8]  Moreover,  we  think  the  decree  below 
right  for  failure  of  proof  on  the  part  of  the 
plaintiff  that  he  was  under  the  age  of  consent 
at  the  time  the  marriage  contract  was  con- 
summated. He  and  his  mother  swear  that  he 
was  under  eighteen  years  of  age  at  that  time, 
but  when  taken  in  hand  by  the  court,  the 
mother  swore  that  plaintiff  was  bom  July  18, 
1900.  The  marriage  occurred  November  2, 
1918.  If  born  July  18, 1900,  he  was  then  over 
the  age  of  eighteen  years  and  capable  of  en- 
tering into  a  lawful  contract  under  the  laws 
of  this  state.  Our  statute  does  not  render 
contracts  of  marriage  by  parties  under  the 
age  of  consent  absolutely  void,  but  void  on- 
ly from  the  date  of  the  decree  declaring  them 
so;  and  section  4  of  said  chapter  says  that 
upon  the  hearing  the  court  shall  render  a  de- 
cree afflrming  or  annulling  the  marriage  ac- 
cording to  the  right  of  the  case.  And  this 
section  also  says  it  shall  be  presumed  that 
the  marriage  is  valid  unless  the  contrary  be 
clearly  proven.    Defendant  who  was  about  to 
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become  the  mother  of  a  child  begotten  by 
plaintiff,  and  who  at  the  time  of  the  decree 
lacked  but  a  few  days  of  having  reached  the 
age  of  consent,  answered  the  bill  opposing 
annulment  of  the  marriage. 

At  common  law  the  age  of  consent  of  the 
female  was  twelve  years,  that  of  the  male 
fourteen  years,  but  marriages  under  those 
ages  and  over  seven  were  not  regarded  vold» 
but  voidable  only  at  the  will  of  either  of  the 
parties  on  arriving  at  the  age  of  consent. 
Statutes  like  ours  were  not  intended  to  do 
more  than  raise  the  ages  of  consent,  leaving 
the  rules  of  common  law  in  all  other  respects 
unimpaired  and  In  full  force.  Ptate  v.  Lo- 
well, 78  Minn,  166.  80  N.  W.  877.  46  L  R.  A, 
440,  76  Am.  St.  Rep.  358.  and  cases  dted. 
And  so  our  statute  provides  that  marriage 
contracts  made  under  the  ages  of  consent 
shall  be  void  only  from  the  time  they  are  so 
declared  by  decree  of  divorce  or  nullity,  and 
as  provided  by  section  4  of  the  statute,  ac- 
cording to  the  rights  of  the  case. 

For  the  foregoing  reasons  we  are  of  opln- 
ioB  to  affirm  the  decree. 


(88  W.  Va.  61) 

SUN  LUMBER  CO.  v.  NELSON  FUEL  CO. 
et  aL    (No.  4220.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(Svlhhut  5y  the  Court,) 

1.  Logs  and  logging  ^=>4— Mines  and  minerals 
€=>55(6)— Deed  held  to  vest  title  to  minerals 
with  Irrevooabls  license  to  use  timber  for 
minlag  and  removing  mlaerals. 

A  deed  granting  all  of  the  minerals  in  and 
under  a  tract  of  land,  with  all  such  rights  of 
way  and  such  of  the  timber  upon  said  land  as 
may  be  necessary  for  the  mining  and  removing 
of  such  minerals  vests  in  the  grantee  the  title 
to  8Qch  minerals  and  an  irrevocable  license  to 
use  80  much  of  the  timber  as  may  be  necessary 
for  the  mining  and  removing  of  such  minerals. 

2.  Licenses  ^=»58(2)»Llcense  coupled  with 
interest  for  valuable  consideration  not  rev- 
ocable. 

A  license  coupled  with  an  interest  acquired 
for  a  valuable  consideration  is  not  revocable, 
but  may  be  enjoyed  by  the  licensee  so  long  as 
bis  interest  in  the  subject-matter  continues. 

3.  Logs  and  logging  $=;»4 — License  to  use  tim- 
ber necessary  for  removing  minerals  held 
not  to  confer  right  to  use  for  buildings  for 
employes  of  mining  company. 

A  right  to  use  so  much  of  the  timber  on  a 
tract  of  land  as  may  be  necessary  for  mining 
and  removing  the  minerals  therefrom  will  con- 
fer the  right  to  use  only  so  much  timber  as  is 
reasonably  necessary  to  be  used  in  direct  con- 
nection with  such  mining  operations,  and  at 
sudi  times  as  the  same  may  be  required  for 
such  uses.  It  will  not  confer  the  right  to  use 
the  timber  upon  such  land  for  the  purpose  of 
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building  miners'  houses,  storehouses,  churches^ 
schools,  and  houses  of  entertainment  for  the 
prospective  employes  of  the  mining  company. 

4.  Logs  and  logging  ^s»3(ll)— Tender  of  sum 
to  oontlnve  right  to  remove  timber  held  ef- 
fectual notwithstanding  oonveyanoe  of  land  by 
unrecorded  deed. 

The  grant  of  the  timber  upon  a  tract  of  land 
with  a  provision  that  the  same  be  removed 
therefrom  within  10  years,  or  in  case  of  fail- 
ure to  so  remove  it  within  such  time  that  the 
grantee  may  extend  the  time  for  removal  by 
paying  to  the  owner  of  the  reversion  a  certain 
sum  per  year,  and  in  case  of  his  failure  to  pay 
the  same  he  will  be  treated  as  having  abandon- 
ed the  said  timber,  and  the  title  thereto  shall 
revert  to  the  owner  of  the  land,  is  not  defeat- 
ed where,  prior  to  the  expiration  of  said  10 
years,  such  grantee  pays  to  bis  grantor  the 
stipulated  amount  provided  to  continue  the  said 
right  of  removal  for  another  year,  and  upon 
discovering  that  such  grantor  was  not  at  said 
time  the  owner  of  the  reversion  tendered  to 
the  owner  of  the  reversion,  as  shown  by  the 
records  in  the  ofBce  of  the  county  clerk,  said 
sum  of  money,  which  tender  was  refused,  even 
though  it  turns  out  that  said  land  had  been 
theretofore  conveyed  away  by  the  party  to 
whom  such  tender  was  made  by  a  deed  which 
was  not  placed  on  record  until  after  the  expira- 
tion of  said  10-year  term. 

5.  Logs  and  logging  $=»3( II)— Convey anoe  of 
timber  of  certain  size  held  to  Include  only 
timber  ef  that  size  at  execution  of  convey^- 
anoe. 

A  conveyance  of  all  the  timber  upon  a  tract 
of  land  which  measures  12  or  more  inches  in 
diameter,  to  be  cut  and  removed  within  a  cer- 
tain stipulated  time,  includes  only  the  timber 
of  that  dimension  when  the  conveyance  was 
executed  and  delivered. 

Appeal  from  Circuit  Court,  Greenbrier 
Ck>unty. 

Action  by  the  Sun  Lumber  Company 
against  the  Nelson  Fuel  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed  in  part,  reversed  In  part, 
and  rendered. 

Baymond  &  Fox,  of  Sutton,  for  appellant 
Osenton  &  Lee,  of  Fayettevllle,  and  Brown, 
Jackson  &  Knight,  of  Charleston,  for  appel- 
lees Nelson  Fuel  Co.  and  others. 

Henry  Gilmer,  of  Lei^isburg,  for  appellees 
J.  C.  and  L.  E.  McClung. 

BITZ,  P.  The  appellant  complains  upon 
this  appeal  of  a  decree  of  the  circuit  court  of 
Greenbrier  county  dissolving  a  temporary 
injunction  awarded  to  it  inhibiting  the  de- 
fendant from  cutting  the  timber  upon  a  large 
tract  of  land  which  is  held  by  said  defendant 
under  a  mining  lease,  the  timber  on  which 
plaintiff  claims  belongs  to  it 

In  the  year  1890  one  Charles  L.  Mc(}lung 
was  the  owner  of  a  large  tract  of  land,  or 
rather  of  a  number  of  contiguous  tracts,  slt- 
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VAte  In  Greenbrier  county,  and  on  the  5th 
day  of  February  of  that  year  he  conveyed  to 
M.  Erskiiie  Miller  and  others,  trustees,  all  of 
the  minerals  of  every  kind  upon  and  under  a 
part  of  his  land  said  to  contain  4,046  acres. 
This  deed  by  its  terms  grants  and  conveys 
"all  of  the  minerals  of  every  kind  in  and 
upon  and  under  that  certain  tract  or  parcel 
of  land,"  which  is  then  described  by  particu- 
lar metes  and  bounds,  "together  with  all  nec- 
essary and  convenient  rights  of  way  of  in- 
gress and  egress  in,  over,  and  through  said 
land  for  the  purpose  of  removing  said  miner- 
al, or  minerals,  upon  other  adjacent  lands, 
and  also  so  much  of  the  timber  on  said  lands 
as  may  be  required  for  mining  said  minerals 
and    removing  them  from  said   lands."    By 
another  deed  dated  the  19th  of  August,  1892, 
said  McGlung  conveyed  to  said  trustees  the 
mineral  under  another  tract  of  land,  which 
deed    contains   the  same    provision   as    to 
rights  of  way  and  timber  as  is  contained  in 
the  deed  of  February  5,  1890.    In  1896  said 
McClung  conveyed  to  said  trustees  the  min- 
erals under  still  another  tract  of  land,  in 
which  deed  the  same  provisions  are  again 
made  as  to  the  rights  of  way  and  timber; 
and  on  the  same  day  said  trustees  conveyed 
to  said  McClung  a  tract  of  land,  which  is  de- 
scribed in  said  deed,  from  which  conveyance, 
however,  there  is  excepted  and  reserved  all 
the  coal  and  other  minerals,  and  other  sub- 
stances on,  in,  and  underlying  said  lands,  and 
timber  for  mining  purposes.     The  trustees 
who  thus  obtained  the  title  to  the  minerals 
underlying  the  four  tracts  of  land  referred 
to  in  these  deeds  held  the  same  for  the  Gaul- 
ey  Goal  Land  Company,  which  at  that  time 
was  a  voluntary  association,  but  which  sub- 
sequently became  a  corporation,  and  took  the 
title  to  the  lands  in  its  own  name.    In  addi- 
tion to  these  McClung  lands,  this  company 
owns  very  extensive  mineral  lands  lying  not 
only  in  Greenbrier  county,  but  in  some  of  the 
adjoining  counties.    On  the  23d  of  October, 
1918,  the  Gauley  Coal  Land  Company  exe- 
cuted to  John  B.  Laing  a  lease  of  certain  of 
its  lands  for  mining  purposes,  the  lands  ac- 
quired by  said  lessee  containing  about  2,800 
acres,  about  2,000  acres  of  which  is  included 
within  the  lands  conveyed  by  the  four  deeds 
above  referred  to,  part  of  said  2,000  acres 
being  within  the  lands  conveyed  by  each  of 
said  deeds,  but  not  covering  all  of  the  lands 
conveyed  by  any  of  said  deeds.    This  lease 
permitted  Laing  to  enjoy  in  the  mining  of 
the  coal  the  timber  rights  which  the  Gauley 
Coal    Land  Company  had    upon  the    land. 
Laing   subsequently   transferred  aU   of   his 
right  under  said  lease  to  the  defendant  Nel- 
son Fuel  Company,  which  at  the  time  of  the 
institution  of  this  suit  was  the  holder  of  the 
same. 

Subsequent  to  the  conveyance  of  these 
minerals  by  C.  L.  McClung,  as  above  men- 
tioned, to  wit,  on  the  10th  of  November,  1909, 


he  made  a  deed  to  J.  O.  and  L.  E.  McClung, 
by  which  he  conveyed  to  them  all  of  the  tim- 
ber upon  his  lands,  which  included  the  lands, 
the  minerals  under  which  had  been  thereto- 
fore conveyed,  12  inches  in  diameter  and  up, 
and  on  the  same  day  J.  O.  and  L.  E.  Mc- 
Clung conveyed  this  timber  to  E.  G.  Bider 
and  F.  D.  Stalnaker.  In  this  deed  to  Stal- 
naker  and  Bider  there  was  excepted  and  re- 
served such  timber  as  had  been  theretofore 
conveyed  to  or  reserved  by  the  Gauley  Coal 
Land  Company  for  mining  purposes.  Stal- 
naker and  Bider,  on  the  18th  day  of  Novem- 
ber, 1909,  conveyed  the  timber  to  Amos 
Bright  and  J.  H.  Brewster,  who  were  acting 
for  and  on  behalf  of  the  plaintiff  Sun  Lum- 
ber Company,  and  who  by  deed  of  October 
4,  1911,  conveyed  the  same  to  that  com- 
pany, and  it  is  under  this  deed  that  the 
plaintiff  claims  to  be  the  owner  of  all  the 
timber  upon  the  land  12  inches  in  diameter 
and  up. 

By  two  deeds  dated  respectively  the  13th 
of  February,  1919,  and  the  7th  of  March, 
1919,  C.  L.  McClung  conveyed  to  John  B. 
Laing  all  of  his  remaining  interest  in  these 
lands,  with  some  inconsiderable  exceptions. 
Laing  transferred  the  right  so  acquired  by 
him  to  the  Nelson  Fuel  Company,  which  in 
turn  transferred  it  to  the  Gauley  Coal  Land 
Company,  so  that  the  Gauley  Coal  Land 
Company  thus  became  the  full  owner  of  the 
McClung  lands,  with  the  exception  of  such 
rights  as  may  be  vested  in  the  Sun  Lumber 
Company  under  the  timber  deeds  above  re- 
ferred to,  unless  C.  L.  McClung  had  pari:ed 
with  his  interest  in  it  prior  to  his  convey- 
ances to  Laing  of  February  13,  1919,  and 
March  7,  1919,  by  a  paper  which  he  executed 
on  the  8th  of  November,  1897,  to  Amanda 
Shawver,  and  which  will  be  more  particu- 
larly hereafter  adverted  to. 

In  the  deed  from  C.  L.  McClung  to  J.  O.  and 
L.  E.  McClung  conveying  the  timber  upon 
this  tract  of  land  there  is  a  provision  in  re- 
gard to  the  time  within  which  said  timber  is 
to  be  removed,  and  which  provision  is  as  fol- 
lows: 

"First,  parties  of  the  second  part  are  to  have 
ten  years  from  the  date  hereof  for  the  removal 
of  the  timber  from  the  land  and  if  not  removed 
witMn  the  said  ten  years  they  are  to  pay  to 
the  parties  of  the  first  part  the  sum  of  $200 
thereafter  for  each  year  the  timber  may  remain 
on  the  lands  for  the  privilege  of  continuing  the 
removal,  or  should  the  parties  of  the  second 
part  abandon  the  timber  or  its  removal  it  Is 
to  revert  to  the  parties  of  the  first  part,  but 
the  payment  of  the  $200  is  to  predude  the 
abandonment." 

This  same  provision  in  effect  is  contained 
in  the  deeds  from  J.  O.  and  L.  E.  McClung 
to  Bider  and  Stalnaker,  and  from  Bider  and 
Stalnaker  to  Bright  and  Brewster,  and  from 
Bright  and  Brewster  to  the  plaintiff. 

The  interest  of  the  several  parties  in  this 
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land   being  as  above  indicated,   the   Nelson  [  he  made  the  timber  deed,  ta  wit,  on  the  8th 


Fuel  Company,  on  the  2d  day  of  October, 
1919,  noUfled  the  plaintiff  that  It  was  pre- 
parinsT  to  begin  mining  operations  upon  its 
lease,  nnder  the  terms  of  which  it  was  en- 
titled   to  nse  all  timber    on  the   leasehold 
premises  necessary  for  the  mining  and  re- 
moyal  of  the  coal,  and  that  in  accordance 
with  this  right  it  wonld  proceed  at  once  to 
cut  any  timber  which  it  found  necessary  for 
mine  ties,  mine  props,  tipples,  railroad  siding, 
cross- tics  for  switches  approaching  its  mine, 
storehouse,  enginehouse,  and  for  necessary 
houses  for  the  miners  who  would  be  engaged 
in  mining  the  coal.    Upon  receiving  this  no- 
tice the  plaintiff  filed  its  bill  setting  up  its 
title  to  the  timber  as  above  stated,  and  claim- 
ing to  be  the  owner  of  all  of  the  timber  on 
said  tracts  of  land  12  inches  in  diameter  and 
up,  and  averring  that  it  was  the  intention  of 
the  defendant  Nelson  Fuel  Ck)mpany  to  cut 
the  plaintiff's  timber  for  the  purposes  speci- 
fied In  the  notice  above  referred  to,  and  asked 
that  it  be  enjoined  from  doing  so.    A  tem- 
porary injunction  was  granted.    To  this  bill 
the  defendant  Nelson  Fuel  Company  filed  its 
answer  by  which  it  contended  that  under  the 
three   deeds  conveying  the  minerals  to  the 
Gauley  Coal  Land  Company's  trustees,  and 
the  one  deed  in  which  the  minerals  were  re- 
served, because  of  the  provisions  in   said 
deeds    in  regard  to  the  timber,  it  was    the 
owner  of  said  timber,  and  had  the  right  to 
cut  the  same  to  the  extent  that  it  was  neces- 
sary for  the  purpose  of  mining  said  coal  and 
removing  the  same,  and  that  it  would  require 
aU  of  the  timber  upon  said  land  for  its  min< 
ing  purpose&    It  claimed  that  the  deeds  to 
*  the  Gauley  Goal  Land  Company's  trustees, 
above  referred  to,  were  effective  to  divest  C. 
L  McClung  of  the  title  to  the  timber  upon 
this  tract  of  land,  and  that  his  subsequent 
deed  conveying  the  timber  12  inches  and  up 
to  J.  O.  and  L.  B.  McClung  passed  no  title, 
for  the  reason  that  there  was  not  at  that 
time  any  title  remaining  in  said  C.  L.  Mc- 
Clung to  the  said  timber.    It  claims  further 
that,  even  though  the  deed  from  C.  L.  Mc- 
Clung to  J.  O.  and  L.  E.  McClimg  did  convey 
the  timber  upon  said  tracts  of  land,  the  right 
to  remove  the  same  was  limited  to  10  years, 
and  that  the  said  plaintiff,  claiming  under 
said  deed,  had  not  commenced  or  completed 
the  removal  thereof  within  said  10  years, 
and  had  not  complied  with  the  condition  re- 
quiring the  payment  of  $200  a  year  for  con- 
tinuing such  privilege,  wherefore,  under  the 
language  of  said  deed,  the  title  to  said  tim- 
ber  reverted  to  and  became   vested   in  the 
Gauley  Coal  Land  Company,  the  present  own- 
er of  the  reversion.    It  further  claims  that 
the  deed  from  C.  L.  McClung  to  J.  O.  and  L. 
E.  McClung,  above  referred  to,  was  ineffect- 
ual to  pass  any  title  to  the  timber  upon  said 
tract  of  land,  for  the  reason  that  the  said  C. 
L.  McClung  had  by  a  deed  made  long  before 


day  of  November,  1897,  conveyed  all  of  the 
interest  then  remaining  in  him  in  said  tract 
of  land  to  Amanda  Shawver,  and  certain  of 
his  children  and  grandchildren  mentioned  in 
said  paper.  In  its  answer,  which  it  asks  to 
be  taken  as  a  cross-bill,  it  asks  that  the  pa- 
per last  above  referred  to  be  construed  by  the 
court,  and  the  status  of  the  parties  thereun- 
der determined.  It  asks  the  court  also  to 
hold  that  the  mineral  deeds  above  referred 
to  vested  in  the  Gauley  Coal  Land  Company 
the  title  to  all  of  the  timber  upon  said  land, 
and  that  it  was  entitled  to  use  all  thereof  as 
lessee  of  said  company,  and  to  hold  that  the 
plaintiff  by  virtue  of  the  several  timber 
deeds  referred  to  acquired  no  title  or  inter- 
est in  the  timber  on  said  land,  or  if,  per- 
chance, it  had  acquired  any  such  title  or  in- 
terest that  the  same  had  reverted  to  the 
Gauley  Coal  Land  Company,  the  owner  of  the 
reversion,  under  the  last  conveyances  from 
McClung  to  Laing  above  referred  to.  Some 
testimony  was  taken  by  the  parties;  but  little 
of  it  is  of  any  materiality  in  the  determina- 
tion of  the  questions  involved.  The  defend- 
ant Nelson  Fuel  Company  proved  by  witness- 
es introduced  by  it  that  in  order  to  carry  on 
mining  operations  upon  said  tract  of  land  it 
would  require  for  mine  props,  mine  ties,  tim- 
ber for  the  construction  of  its  tipples,  houses, 
stores,  and  other  buildings  useful  in  connec- 
tion with  said  mining  <q[>eration8  consider- 
ably more  than  all  the  timber  remaining 
upon  the  tract  of  land,  and  the  plaintiff  did 
not  undertake  to  controvert  this  testimony. 

The  court  below  held  that  the  paper  writ- 
ing dated  the  8th  day  of  November,  1897, 
purporting  to  be  a  deed  from  C.  L.  McClung 
to  Amanda  Shawver,  now  ATwun^ift  McClung, 
is  an  executory  contract  to  convey  a  life  es- 
tate to  said  Amanda  Shawver,  and  does  not 
convey  or  contract  to  convey  any  other  right 
or  interest  in  the  land,  and  that  the  rever- 
sion thereof,  after  the  life  estate  so  contract- 
ed to  be  conveyed,  remained  after  the  execu- 
tion of  said  paper  in  the  said  O.  L.  McClung: 
that  the  mineral  deeds  above  referred  to 
vested  in  the  Gauley  Coal  Land  Company  the 
title  to  so  much  of  the  timber  as  was  neces- 
sary for  its  mining  purposes,  and,  it  being 
shown  that  all  of  such  timber  was  necessary 
for  such  purpose,  the  injunction  was  dis- 
solved, and  the  plaintiff's  bill  dismissed* 

The  decision  of  this  case  involves  the 
determination  of  the  following  questions: 
What  interest  In  the  timber  upon  these  lands 
>was  acquired  by  the  Gauley  Coal  Land  Com- 
pany under  the  deeds  to  its  trustees?  And 
if  it  should  be  held  that  these  deeds  were 
effective  to  grant  to  it  all  of  the  timber  upon 
the  lands  under  the  showing  made,  then,  of 
course,  the  subsequent  deed  made  by  C.  L. 
McClung  by  which  he  attempted  to  convey 
certain  timber  to  J.  O.  and  L.  B.  McClung 
passed  nothing:     If;  however,  it  be  deter^ 
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mined  that  the  Gauley  Coal  Land  Company 
did  not  acquire  the  timber  upon  these  lands 
by  the  mineral  deeds  above  referred  to,  then 
It  is  necessary  to  Inquire  whether  the  plain- 
tiff has  any  interest  therein  holding  under 
the  deed  made  by  C.  L.  McClung  to  J.  O.  Mc- 
Clung  and  L.  E.  McClung  purporting  to  con- 
vey all  of  the  timber  upon  the  lands  12  inches 
in  diameter  and  up,  and  this  Involves  a  con- 
sideration of  the  effect  of  the  paper  executed 
by  C  U  McClung  to  Amanda  Shawver  above 
referred  to.  If  it  should  be  held  that  this 
paper  was  effective  to  convey  all  of  tlv^  in- 
terest that  C.  L.  McClung  had  remaining  in 
these  lands  to  the  said  Amanda  Shisiwver  and 
the  other  parties  mentioned  in  said  paper, 
then,  of  course,  his  subsequent  deed  to  J.  O. 
and  L.  E.  McClung  purporting  to  convey  the 
timber  passed  nothing,  for  there  would  be 
nothing  remaining  in  him  to  convey.  And, 
should  it  be  held  that  this  paper  was  not  ef- 
fective to  pass  the  title  of  C.  Lb  McClung, 
then  it  becomes  necessary  to  inquire  whether 
or  not  any  interest  which  the  plaintiff  ac- 
quired in  said  timber  has  reverted  to  the 
Gauley  Coal  Land  Company  for  its  failure  to 
remove  the  same  within  the  10  years  specified 
in  the  deed,  or  to  pay  the  annual  considera- 
tion provided  therein  for  an  extension  of  the 
time. 

[1)  Was  the  circuit  court  right  in  its  hold- 
ing that  the  mineral  deeds  to  which  refer- 
ence has  been  heretofore  made  granted  the 
timber  upon  these  lands  to  the  Gauley  Coal 
Land  Company's  trustees,  or  did  these  deeds 
confer  only  a  license  to  use  so  much  of  the 
timber  as  was  necessary  for  mining  and  re- 
moving the  coal?  It  cannot  be  doubted  that 
the  purpose  of  these  conveyances  was  to 
grant  the  minerals  in  these  lands.  That  is 
what  the  grantees  bought  and  paid  for.  The 
use  of  timber  and  the  rights  of  way  over  the 
lands  referred  to  in  the  deeds  were  only  in- 
cidents to  the  grant  of  the  minerals,  to  be 
used  in  connection  with  the  enjoyment  of  the 
estate  conveyed  by  the  deed.  We  do  not 
think  it  can  be  said  that  these  deeds  vested 
in  the  grantees  therein  any  estate  whatever 
in  the  timber.  It  only  conferred  upon  them 
a  license  to  use  so  much  of  the  timber  in  con- 
nection with  their  mining  operations  as  might 
be  necessary  therefor,  and  might  be  avail- 
able when  the  time  for  its  use  in  connection 
with  such  operations  arrived.  In  the  case  of 
Godfrey  v.  Coal  Co.,  82  W.  Va.  665,  97  S.  B. 
1S6,  we  had  under  consideration  a  very  sim- 
ilar provision.  That  was  a  suit  for  damages 
I  wrought  by  the  owner  of  the  land  against  a 
<oal  company  operating  thereon,  for  destruc^ 
tiun  of  the  timber,  and  the  defense  was 
made  that,  inasmuch  as  the  coal  company 
had  been  granted  the  use  of  so  much  timber 
as  was  necessary  for  mining  purposes,  and 
tliat  all  of  the  timber  upon  the  land  would 
be  necessary  therefor,  the  plaintiff  could  not 
claim  any  damages  for  the  destruction  there- 


of. We  h^ld,  however,  that  no  title  to  the 
timber  was  vested  in  Uie  grantee  under  the 
mineral  deed,  but  that  the  same  remained 
the  property  of  the  grantor  until  the  grantee 
exercised  his  right  to  cut  and  appropriate 
it  to  the  use  contemplated,  in  effect  holding 
that  this  right  was  a  mere  license  incident 
to  the  grant  of  the  minerals.  A  similar  hold- 
ing was  made  in  the  case  of  Paxton  Lumber 
Co.  V.  Panther  Coal  Co.,  83  W.  Va.  341,  98  S. 
E.  563.  The  plaintiff  contends  that,  if  the 
defendant  "Nelson  Fuel  Company  took  any 
rights  in  the  timber  under  the  deed,  it  was 
a  license  to  cut  the  same  as  its  needs  might 
require,  and  that  the  same  was  revocable  by 
the  grantor  at  any  time,  and  was  revoked  by 
the  subsequent  conveyance  of  the  timber.  It 
is  quite  true  that  a  mere  license  ordinarily 
may  be  revoked,  and  the  licensee  deprived  of 
any  right  to  act  thereunder,  but  this  rule  is 
not  without  its  limitations. 

[2]  Where  the  license  is  coupled  with  an 
interest  granted  upon  a  valid  consideration, 
such  license  may  not  be  revoked,  but  will 
confer  upon  the  licensee  the  power  to  exer- 
cise the  rights  conferred  so  long  as  the  in- 
terest to  which  the  license  is  incident  con- 
tinues. 17  R.  O.  L.  title  "Licenses,"  |  91; 
Gaussen  v.  Morton,  10  B.  &  a  731,  109  Eng. 
Reprint,  622;  Winter  v.  Brockwell,  8  East, 
308,  103  Eng.  Reprint,  359;  Doe  v.  Wood,  2 
B.  &  Aid.  724,  106  Eng.  Beprint,  529 ;  Wood 
V.  Manley,  11  Ad.  &  E.  34,  113  Eng.  Reprint, 
325;  Miller  v.  State,  39.1nd.  267;  Russell  v. 
Hubbard,  59  111.  335;  Thompson  v.  McElar- 
ney,  82  Pa.  174;  United  States  v.  Railroad 
Co.,  1  Hughes,  138,  Fed.  Cas.  No.  14,510; 
Boults  V.  MltcheU,  15  Pa.  371;  Ricker  v. 
Kelly,  1  Greenl.  (Me.)  117,  10  Am.  Dec.  38, 
and  note  at  page  41:  Chicago  &  Ind.  Coal 
R.  Co.  V.  Hall,  135  Ind.  91,  34  N.  E.  704,  23 
L.  R.  A.  231 ;  Western  Union  Telegraph  Co. 
V.  Pennsylvania  Co.,  129  Fed.  849,  64  a  C. 
A.  285,  68  L.  R.  A.  968;  Ackroyd  v.  Smith, 
10  EIng.  Rul.  Cas.  1,  and  note  at  page  11. 
These  authorities  very  clearly  establish  the 
doctrine  that,  where  a  license  is  coupled  with 
an  interest,  it  may  be  exercised  as  an  inci- 
dent to  that  interest,  and  may  not  be  revoked 
so  long  as  the  interest  to  which  it  is  incident 
is  vested  in  the  licensee.  We  are  of  opinion 
in  thii9  case  that  the  right  of  the  defendant 
to  the  use  of  timber  for  its  mining  purposes 
is  a  license  coupled  with  its  ownership  of 
the  minerals  in  the  land,  and  that  so  long  as 
it  owns  these  minerals  this  license  to  use  the 
timber  may  be  exercised  by  it  It  confers 
upon  the  defendant  the  right  to  take  so 
much  of  the  timber  as  may  reasonably  be  re- 
quired for  the  mining  and  removal  of  the 
coal,  and  as  the  same  may  be  required  for 
that  purpose,  and  the  plaintiff  took  the  title 
to  the  timber  subject  to  this  right  of  the  de- 
fendant 

[3]  The  defendant  contends  that  it  has  a 
right  to  use  this  timber  for  the  construction 


W.Va.) 


SUN  LUMBER  CO.  v.  NELSON  FUEL  CO. 

(106  S.B.) 


46 


of  houses,  store  tmlldings,  chnrches,  and 
places  of  amusement  for  the  men  whom  It 
will  employ  in  its  mining  operations,  as  well 
as  for  the  erection  6f  tipples,  railroad  sid- 
ings, mine  tracks,  and  for  props  in  the  mines, 
and  that,  even  though  it  may  only  have  an 
irrevocable  license,  it  has  the  right  to  use  all 
of  this  timber  for  the  purposes  aforesaid. 
As  before  stated,  the  license  does  not  confer 
upon  the  licensee  any  title  or  interest  in  the 
property.  It  has  a  right  to  use  it,  and  of 
course  this  right  of  user  exists  only  when  the 
occasion  therefor  arises.  The  defendant  un- 
der its  mineral  deeds  did  not  acquire  any  in- 
terest in  any  of  the  timber  on  this  land,  but 
only  a  right  to  use  so  much  of  the  timber  as 
its  mining  operations  might  require,  as  the 
same  were  carried  on.  The  title  to  the  tim- 
ber remained  in  McClung,  and  passed  to 
his  grantees  in  the  timber  deeds.  If  in  the 
conduct  of  its  mining  operations  the  defend- 
ant uses  all  of  the  timber  on  the  land  for 
the  purposes  contemplated  by  the  parties, 
then  nothing  will  remain  for  the  plaintiff. 
If,  on  the  other  hand,  plaintiff  removes  the 
timber  conveyed  to  it  in  advance  of  the  use 
of  it  by  the  defendant  for  its  mining  pur- 
poses, the  defendant,  for  those  purposes,  will 
have  to  be  content  with  exercising  Its  right 
upon  such  timber  as  may  remain  when  the 
same  is  required  for  mining.  The  mining  op- 
erations upon  this  2,000  acres  of  land  will 
doubtless  continue  for  many  years,  and  the 
timber  now  upon  the  land  which  is  at  this 
time  of  Insuflacient  size  for  mine  props  or 
mine  ties  in  all  probability  will  be  sufBcient 
for  that  purpose  when  the  time  for  Its  use 
arrives.  Can  the  defendant's  contention  that 
it  is  entitled  to  use  this  timber  under  this 
license  for  the  purpose  of  building  miners' 
houses,  storehouses,  churches,  theaters, 
schoolhouses,  and  buildings  of  this  character 
that  it  may  be  desirable  or  advisable  to  pro- 
vide for  the  use  and  entertainment  of  its  em- 
ployte  be  sustained?  The  right  given  by  the 
deed  is  limited  to  such  timber  as  may  be 
necessary  for  mining  and  removing  the  coaL 
Did  the  parties  contemplate  the  building  of 
a  mining  village  from  timber  cut  from  this 
land  under  this  license?  We  do  not  think 
80.  We  think  the  timber  which  the  defend- 
ant is  entitled  to  use  under  the  license  must 
be  such  as  is  necessary  for  the  operations 
directly  connected  with  mining  and  removing 
the  coal,  such  as  the  props  used  in  its  mines, 
ties  used  for  its  mine  railroads,  timbers  for 
its  tipples  and  entries,  and  for  cross-ties  for 
sidings  constructed  to  its  tipples.  It  Is 
argoed  that  it  is  Just  as  necessary  for  the 
miners  to  hare  houses  to  live  in,  and  for  the 
company  to  have  a  store  building  where  the 
miners  may  secure  provisions  and  supplies 
as  it  is  to  have  railroads  and  mine  (^enlngs. 
This  is  entirely  true,  and  it  may  be  that  the 
defendant,  for  the  more  effective  and  conven- 
ient operation  of  its  business,  may  provide 


these  things,  but  can  it  be  said  that  they 
are  necessary  for  nodning  and  removing  the 
coal?-  They  are  an  incident  to  the  business, 
but  not  so  directly  connected  with  it  as  that 
it  can  be  said  that  they  are  necessary  there- 
to within  the  meaning  of  the  license  grant- 
ed. There  is  some  discussion  of  what  is  in- 
cluded in  the  terras  "mtning  rights"  and 
"mining  purposes"  in  the  cases  of  Denver  & 
Rio  Grande  Ry.  Co.  v.  United  States  (C.  O.) 
34  Fed.  838,  United  States  v.  Chaplin  (C.  O.) 
31  Fed.  800,  United  States  v.  Denver  &  Rio 
Grande  Ry.  Co..  160  U.  S.  1,  14  Sup.  Ct.  11, 
37  L.  Ed.  975,  United  States  ▼.  Richmond 
Mining  Co.  (C.  C.)  40  Fed.  416,  United  States 
V.  United  Verde  Copper  Co.,  8  Ariz.  188,  71 
Pac.  954,  and  Duncan  v.  American  Standard 
Asphalt  Co.  (Ky.)  83  S.  W.  124,  from  which 
it  may  be  gathered  that  the  rights  to  which 
the  lictosee  is  entitled  under  such  licenses 
must  be  directly  connected  with  the  work  of 
mining.  None  of  these  cases  fully  define  the 
extent  to  which  one  may  go  in  the  use  of 
timber  under  such  a  license  as  the  one  in- 
volved here,  but  all  of  the  uses  permitted 
in  those  cases  consisted  of  a  direct  applica- 
tion of  the  timber  to  the  contemplated  pur- 
pose. We  do  not  think  this  license  can  be 
extended  to  include  any  use  of  timber  except 
the  direct  application  of  it  to  mining  and  re- 
moving the  coal,  and  that  the  attempt  to  use 
it  in  the  construction  of  houses,  store  build- 
ings, churches,  or  theaters  is  beyond  th^  li- 
censee's right 

[4]  The  defendant  insists,  however,  that 
the  plaintiff  cannot  mslntain  this  suit  for 
the  reason  that  it  did  not  remove  the  timber 
within  the  10  years  provided  within  its  deed, 
nor  pay  the  $200  provided  therein  to  be  paid 
to  prevent  the  title  to  said  timber  from  re- 
verting to  the  owner  of  the  land.  There  is  no 
merit  in  this  contention.  It  appears  that  be- 
fore the  expiration  of  the  10  years  plainUff 
did  pay  to  C.  L.  McClung  $200  with  a  view 
of  extending  its  right  for  another  year,  but, 
finding  before  the  expiration  of  the  10  years 
that  0.  L.  McClung  was  not  then  the  owner 
of  the  reversion,  it  tendered  $200  to  the  de- 
fendant Nelson  Fuel  Company,  believing  that 
it  was  at  that  time  the  owner  of  the  land  un- 
der the-  deeds  made  by  McClung  to  Laing, 
and  by  Laing  to  it,  above  referred  to.  This 
tender  was  refused,  and  it  turned  out  that 
the  Nelson  Fuel  Company  had  before  that 
time  conveyed  the  land  to  the  Gauley  Coal 
Land  Company,  but  this  deed  was  not  put  on 
record  until  some  time  afterward,  so  that  at 
the  time  this  tender  was  made,  so  far  as  the 
records  in  the  county  clerk's  office  were  cod- 
cemed,  the  N^son  Fuel  Company  was  the 
owner  of  the  reversion,  and  the  tender  of  the 
money  to  it  was  sufficient  to  prevent  plain- 
tiff's title  from  becoming  forfeited.  In  addi- 
tion to  this,  upon  the  refusal  of  the  defend- 
ant to  accept  this  $200,  the  same  was  paid 
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Into  court  for  the  purpose  of  preventing  any 
forfeiture. 

In  its  pleading  defendant  also  sets  up  as 
a  bar  to  plaintiff's  right  to  maintain  this 
suit  the  paper  executed  by  C.  L.  McClung  to 
Amanda  Shawver  on  the  8th  of  November, 
1897,  prior  to  the  execution  of  the  timber 
deed  by  said  McClung  to  J.  O.  and  L.  E.  Mc- 
Clung, and  asserted  that,  if  this  paper  was 
effective  to  convey  C.  L.  McClung's  interest 
in  this  land  to  Amanda  Shawver  and  the 
other  parties  mentioned  therein^  then  the 
timber  deed  passed  no  title  to  J.  O.  and  Lb  E. 
McClung,  and  this  would  be  true.  The  court 
below,  having  all  of  the  interested  parties 
before  it,  construed  this  paper  to  be  only  an 
executory  contract  for  the  conveyance  of  a 
life  estate  to  the  said  Amanda  Shawver, 
leaving  the  reversion  in  C.  L.  McClung.  No 
complaint  is  made  of  this  construction  by 
any  of  the  interested  parties,  and  no  reason 
is  urged  against  it  We  see  no  reason  for 
disturbing  the  lower  court's  decree  in  this 
regard. 

[S]  The  plaintiff  in  its  pleadings  Insists 
that  it  has  a  right  under  its  deed  to  cut 
all  of  the  timber  upon  this  tract  of  land 
which  may  be  12  inches  in  diameter,  or  in 
excess  thereof,  at  the  time  it  actually  cuts  it, 
regardless'  of  the  size  of  such  timber  at  the 
date  of  the  timber  deed;  while  the  Nelson 
Fuel  Company  insists  that,  if  any  timber  was 
granted  to  the  plaintiff  at  all,  it  was  only 
such  timber  as  was  12  inches  in  diameter  and 
up  at  the  date  of  the  conveyance  of  the  tim- 
ber by  O.  Ir.  McClung  in  1909.  There  is 
proof  in  the  record  that  the  pedlar  timber 
that  was  12  inches  in  diameter  at  the  date 
of  the  deed  would  in  the  intervening  tiipe 
have  increased  in  diameter  about  2  inches, 
and  that  such  timber  which  was  say  10  inch- 
es in  diameter  at  the  date  of  the  making  of 
the  deed  would  in  the  Intervening  time  have 
grown  to  be  12  inches  in  diameter.  The  hard- 
er woods,  it  is  shown,  would  not  grow  so 
rapidly  as  the  poplar.  As  to  the  extent  of 
their  growth  there  is  no  evidence.  It  will 
thus  be  seen  that  there  may  be  upon  this 
tract  of  land  considerable  timber  which  was 
not  12  inches  in  diameter  at  the  date  of  the 
deed,  but  which  the  plaintiff  would  be  en- 
titled to  cut  under  its  contention,  if  the  same 
should  be  sustained.  The  deed  conveys  "the 
timber  12  inches  in  diameter  at  the  stump 
2  feet  above  the  ground  and  upwards  and 
situate  on  the  lands."  There  is  nothing  to 
indicate  an  intention  that  the  deed  should 
pass  the  title  to  any  timber  that  was  not  at 
that  time  included  within  that  description. 
Of  course,  the  parties  fixed  a  limit  of  10 
years  within  which  to  remove  the  timber,  and 
it  is  undoubtedly  true  that  it  would  be  more 
convenient,  in  executing  this  contract,  to 
apply  its  terms  to  the  timber  at  the  time  it 
Is  actually  cut;  but  this  is  not  what  the 
parties  provided  in  their  contract    As  before 


stated,  such  a  construction  might  include 
even  within  the  10  years  a  large  amount  of 
timber  which  did  not  answer  the  description 
of  the  timber  sold  at  the  time  the  deed  was 
made  and  delivered;  and  not  only  that  but 
there  is  a  provision  in  this  contract  which 
permits  the  purchaser  to  extend  it  from  year 
to  year  after  the  expiration  of  the  10  years 
by  the  payment  of  $200  per  year.  As  to 
how  long  this  timber  may  be  allowed  to 
stand  uncut  no  one  can  tell,  and  if  a  suffi- 
cient length  of  time  is  allowed  to  elapse  be- 
fore the  same  is  cut  it  may  very  well  be  that 
there  will  be  as  much  timber  12  inches  in 
diameter  and  up  at  the  date  of  the  cutting, 
which  was  not  of  that  diameter  at  the  date 
of  the  deed,  as  there  would  be  of  timber  that 
was  of  such  dimensions  at  the  time  of  the 
delivery  of  the  deed. 

This  same  question  has  been  before  the 
courts  of  other  states,  and  with  practical 
uniformity  it  has  been  held  that  where  a 
deed  conveys  timber  of  certain  sizes,  or  for 
certain  purposes,  and  the  time  for  determin- 
ing whether  or  not  the  timber  falls  within 
the  description  is  not  specified,  it  must  fall 
within  the  definition  contained  in  the  am- 
tract  at  the  time  of  its  execution  and  de- 
livery, and  that  only  such  timber  as  does 
come  within  the  terms  of  the  contract  at  that 
time  will  pass  by  the  deed.  In  the  case  of 
Bryant  v.  Bates  (Ky.)  39  S.  W.  428,  where 
there  was  a  contract  for  the  sale  of  trees 
thirty  inches  in  diameter  and  up  at  the 
stump,  with  the  provision  that  the  same 
should  be  removed  within  three  years,  the 
holding  was  that  the  measurement  should  be 
made  as  the  same  were  cut  aiid  not  as  of 
the  date  of  the  deed.  But  the  same  court  sub- 
sequently, in  the  case  ot  Evans  v.  Dobbs 
(Ky.)  112  S.  W.  667,  held  exactly  the  con- 
trary. In  that  case  it  was  held  that  where 
a  contract  was  made  for  the  sale  of  all  the 
white  oak  timber  suitable  for  the  manufac- 
ture of  staves  upon  the  land  described,  the 
purchaser  was  only  entitled  to  such  timber 
as  was  suitable  for  such  purpose  at  the  date 
of  the  deed.  In  North  Carolina  it  is  uniform- 
ly held  that  only  such  timber  passes  as  an- 
swers the  description  in  the  deed  at  its  date» 
unless  there  is  some  other  time  mentioned 
at  which  the  measurements  shall  be  made. 
Robinson  v.  Gee,  26  N.  0.  186;  Whltted  v. 
Smith,  47  N.  C.  36 ;  Warren  v.  Short  119  N. 
C.  39,  25  S.  E.  704 ;  Lumber  Co.  v.  Hines,  126- 
N.  C.  254,  85  8.  E.  458 ;  Hardison  v.  Lumber 
Co.,  136  N.  C.  173,  48  S.  E.  588 ;  Lumber  Co. 
V.  Corey,  140  N.  C.  462,  63  S.  E.  800,  6  L.  R. 
A.  (N.  S.)  468;  Isler  v.  Lumber  Co.,  146  N.  O, 
556,  60  S.  E.  508.  Like  holdings  have  been 
made  by  the  Supreme  Court  of  South  Caro- 
lina in  Crawford  v.  Lumber  Co.,  79  S.  C. 
166v  60  S.  E.  445,  and  Wilson  Lumber  Co.  v. 
Alderman,  80  S.  C.  106, 61  S.  B.  217, 128  Am.  St. 
Rep.  865.  The  holdings  of  the  Supreme  Court 
of  Georgia  also  accord  with  this  view.  McRae 
V.  Stilwell,  111  Ga.  65,  36  S.  E.  604,  55  U  R. 
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A.  513;  Goette  y.  Lane,  111  Ga.  400,  86  S. 
E.  758;  Allison  v.  Wall,  121  Ga.  822,  49  S. 
C3.  831.  In  Pennsylvania  the  same  doctrine 
Is  declared.  Boults  ▼.  Mitchell,  15  Pa.  364 ; 
Shiffer  T.  Broadhead,  126  Pa.  260,  17  Atl. 
502;  Irwin  v.  Patchen,  164  Pa.  51,  30  AtL 
436.  The  case  of  Putnam  ▼.  Tnttle,  10  Gray 
(Mass.)  48,  is  also  in  point 

In  view  of  the  fact  that  the  deed  grants 
the  timber  12  inches  In  diameter  and  up,  and 
does  not  indicate  that  the  size  of  the  tim- 
ber granted  shall  be  determined  at  any  other 
time  than  the  date  of  the  delivery  of  the 
deed,  and  of  the  furth^  fact  that  the  au- 
thorities, so  far  as  we  have  been  able  to 
find,  uniformly  hold  that  in  such  case  only 
such  timber  as  is  included  in  the  terms  of  the 
grant  at  the  time  it  was  made  will  pass  there- 
by, we  are  constrained  to  hold  that  the  plain- 
tiff is  only  entitied  to  remove  from  this  land 
such  timber  as  was  12  inches  in  diameter  and 
up  at  the  time  of  the  grant  by  McOlung  in 
1909.  The  evidence  is  not  sufficiently  cer- 
tain for  us  to  determhie  what  would  be 
the  present  size  of  such  trees  as  were  12 
inches  in  diameter  at  the  time  of  the  grant, 
nor  is  it  at  all  necessary  to  fix  at  this  time 
the  limit  of  plaintiff's  rights,  for  that  will 
not  become  a  practical  question  until  It  pro- 
ceeds to  remove  the  timber.  When  this  hap- 
pens»  if  the  parties  cannot  agree,  then  some 
appropriate  remedy  will  have  to  be  applied 
to  determine  the  limits  of  the  plaintiff's 
rights. 

J.  O.  and  L.  R  McClung  appeared  upon  the 
hearing  of  this  case  in  this  court  and  ask- 
ed tbat  the  decree  of  the  lower  court  be  modi- 
fled,  so  as  to  show  that  it  was  without  prej- 
udice to  any  rights  they  might  have  against 
their  vendees  to  collect  the  unpaid  purchase 
money  for  the*  timber  conveyed  by  them  to 
Rider  and  Stalnaker.  The  pleadings  in  this 
case  did  not  involve  in  any  way  their  right  to 
collect  purchase  money.  In  fact,  that  was 
foreign  to  the  subject-matter  of  this  litigation 
and  it  could  not  have  been  litigated  in  this 
suit,  even  if  the  parties  had  attempted  it. 
No  decree  entered  here  can  in  any  way  af- 
fect any  interest  or  right  they  may  have  to 
enforce  the  collection  of  any  unpaid  purchase 
money. 

Onr  conclusion,  therefore,  is  to  reverse  the 
decree  of  the  circuit  court  of  Greenbrier 
county,  except  to  the  extent  that  it  construes 
the  paper  writing  made  by  G.  L.  McOlung  to 
Amanda  Shawver  as  being  only  an  executory 
contract  for  the  conveyance  of  a  life  estate, 
in  which  respect  said  decree  will  be  affirmed ; 
and  we  will  enter  a  decree  here  adjudging 
that  the  plaintiff  has  the  title  to  the  timber 
<m  said  lands  12  inches  in  diameter  and  up, 
and  tbat  the  defendant  the  Nelson  Fuel  Com- 
pany, however,  has  an  Irrevocable  license  to 
cat  and  use  so  much  of  the  timber  upon  said 
lands  as  may  be  necessary  for  the  purposes  of 
mining  and  removing  the  minerals,  as  here- 


V.  BO008 

B.B.) 


47 


inbefore  defined.  The  injunction  will  be  re- 
instated and  perpetuated  to  the  extent  that 
the  defendant  Is  enjoined  from  cutting  or  us- 
ing any  of  such  timber  for  the  construction 
of  miners'  houses,  scboolhouses,  storehouses, 
churches,  theaters,  or  any  other  use  not  dl- 
rectiy  connected  with  the  mining  and  remov- 
al of  the  coaL 


(87  W.  Va.  73S) 
STATE  V.  B0GQ8.     (No.  4273.)*" 

(Supreme  Coart  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(SyUabus  hp  the  Court.) 

I.  Arrest  ^=s>68— Officer  not  justified  In  shoot- 
ing suspected  misdemeanant  on  refusal  to 
stop  when  ordered. 

An  oflScer  seeking  t<x  arrest  a  misdemean- 
ant is  not  justified  in  shooting  or  wounding  a 
traveler  on  the  highway  whom  he  has  reason  to 
believe  is  the  misdemeanant,  and  whom  he  has 
ordered  to  halt  for  the  purpose  of  ascertain- 
ing if  he  is  the  person  for  whom  he  is  seeking, 
where  the  traveler  simply  refuses  to  obey  the 
command,  and  pursues  his  journey  hurriedly 
and  in  such  manner  as  would  lead  the  officer 
to  b)elieve  he  is  the  misdemeanant,  indicating  an 
escape. 


2.  Criminal  law  «s>l  169(1),  ll70(l)'Error  in 
ruling  on  evidence  act  ground  for  reversal 
where  verdict  would  not  have  been  changed. 

Error  in  the  admission  or  rejection  of  evi- 
dence win  not  be  sufficient  ground  for  reversal 
when  it  appears  upon  the  whole  case,  including 
the  admissions  of  the  defendant,  that  the  ver- 
dict would  not  have  been  changed,  and  ought  to 
be  affirmed. 

3.  Criminal  law  ^=s>870 » Statute  authorizing 
special  verdicts  inapplicable  to  Jury  trials  in 
criminal  eases. 

Sec.  5,  c.  181,  of  the  Code  (sec.  4909),  au- 
thorizing 'the  circuit  court  to  submit  inter- 
rogatories to  the  jury  upon  the  trial  of  any 
issue  for  the  purpose  of  having  it  render  sepa- 
rate verdicts  upon  any  one  or  more  of  the  is- 
tiues,  does  not  apply  to  jury  trials  in  criminal 
cases. 

Error  to  Circuit  Ck)urt,  Harrison  Ck>unty. 

X  E.  Boggs  was  convicted  of  assault  with 
intent  to  kill,  and  he  brings  error.    Affirmed. 

Law  &  McGue,  of  CSarksburg,  for  plaintifC 
in  error. 

E.  T.  England,  Atty.  Glen.,  R.  A.  Blessing, 
Asst.  Atty.  Cren.,  and  Steptoe  &  Johnson, 
of  C!lark8burg,  for  the  State. 

LIVELY,  J.  This  writ  of  error  brings  up 
for  review  the  judgment  of  the  criminal  court 
of  Harrison  county  rendered  on  the  18th 
of  November,  1920,  which  sentenced  J.  E. 
Boggs  to  confinement  in  the  penitentiary 
for  two  years  on  a  verdict  finding  him  guilty 
of  an  unlawful  assault  with  intent  to  malm. 


For  otlier  cases  see  same  topic  and  KET-NUMBBR  la  all  Key-Numbered  Digests  and  Indexi 

•Rehearing  denied  May  10,  1921. 
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disflgufe,  disable,  and  kill  Clyde  Cofflndaffer. 
A  Justice  of  the  peace  had  issued  a  war- 
rant for  the  apprehension  of  Joe  Oosta  for 
a  violation  of  the  prohibition  law,  and  had 
appointed  John  Siers  as  a  special  constable 
to  make  the  arrest.  Siers  had  obtained  in- 
formation that  Costa  was  expected  to  arrive 
at  Clarksburg  in  the  nighttime  in  an  auto- 
mobile with  a  load  of  spirituous  liquors,  and 
that  he  would  come  from  Shinnston  by  the 
Maulsby  bridge  across  the  West  Fork  river. 
He  had  received  information  that  Costa  was 
a  "bad"  man,  and  would  likely  resist  arrest, 
and  that  there  would  be  danger  in  making 
the  arrest.  He  secured  the  assistance  of 
Boggs,  the  defendant,  and  George  Darnell, 
both  of  whom  were  members  of  the  depart- 
ment of  public  safety,  and  stationed  at  that 
time  in  the  vicinity  of  Clarksburg,  where 
there  was  an  industrial  disturbance,  inform- 
ing them  of  the  character  of  the  person  to 
be  arrested  and  the  possible  danger  attend- 
ing the  arrest.  This  special  constable  and 
these  two  members  of  the  department  of 
public  safety  went  in  an  automobile  to  the 
Maulsby  bridge,  arriving  there  about  9 
o'clock  on  the  evening  of  October  5, 1920,  and 
stationed  themselves  at  the  end  of  the  bridge 
nearest  to  Clarksburg  for  the  purpose  of  ap* 
prehending  Costa  should  he  pass  that  way. 
The  bridge  was  a  covered  bridge,  and  about 
20  feet  wide,  and  the  record  does  not  disclose 
its  length.  They  had  detained,  temporarily, 
several  persons  until  about  the  hour  of  10:30 
p.  m,,  when  an  automobile  coming  from  the 
direction  of  Shinnston  entered  the  bridge. 
In  this  automobile  were  Dr.  Clyde  Colfindaf- 
fer,  F.  Byrl  Wyer  and  wife,  and  John  Ash- 
craft,  who  was  driving  the  car.  Clyde  Cottin- 
daffer  was  a  physician,  well  known  in  that 
community,  practicing  his  profession  at 
Clarksburg,  and  was  then  taking  Mrs.  Wyer, 
who  was  suffering  from  peritonitis,  to  a  hos- 
pital at  Clarksburg.  She  was  sitting  on  the 
rear  seat  with  her  husband  on  her  left  side. 
The  doctor  was  sitting  in  the  right  front 
seat  by  the  side  of  Ashcraft,  and  had  his 
back  toward  the  right  door  of  the  car,  and 
was  assisting  in  steadying  Mrs.  Wyer  with 
his  left  hand.  This  car  was  a  four-seated 
Chandler  chummy  roadster,  and  was  some- 
what similar  to  the  car  which  Costa  was 
supposed  to  be  using.  It  appears  that  Siers, 
the  special  constable,  was  standing  on  the 
left-hand  side  of  the  bridge^  a  short  distance 
inside  thereof,  and  to  the  left  of  thi»  car  as 
it  approached.  He  had  an  electric  flashlight 
1^  one  hand,  which  he  waved  at  the  ap- 
proaching car,  and  two  of  the  witnesses  in 
the  car  stated  that  he  had  a  pistol  in  the 
other  hand.  Siers  denied  that  he  had  a  pis- 
toL  Boggs  was  on  the  right-hand  side  of  the 
car  as  it  approached,  and  inside  of  the  cov- 
ered bridge  a  short  distance,  and  Just  in 
front  of  another  car  which  was  standing 
there,  which  had  been  detained,  and  which 


belonged  to  a  Mr.  Balkes.  Darnell  was  also 
standing  on  the  same  side  of  the  bridge,  and 
a  short  distance  from  the  other  end  of  the 
last-named  car.  As  the  doctor's  car  ap- 
proached these  men  It  slowed  down,  but  as 
Siers  and  Boggs  approached  it,  seemingly  in 
a  threatening  manner,  and  without  giving  In- 
fprmation  of  their  design,  the  chauffeur 
quickly  ''put  on  more  gas"  and  Uie  speed  of 
the  car  was  quickly  accelerated.  Shooting 
then  began,  and  tliere  la  considerable  conflict 
as  to  whether  the  flrst  shot  was  fired  from 
the  left-hand  side  of  the  car  or  from  the 
other  side.  Siers  states  that  Boggs  was  on 
the  same  side  of  the  bridge  with  himself. 
Boggs  stated  that  he  was  on  the  opposite 
side,  and  all  of  the  other  witnesses  place  him 
on  the  opposite  side,  from  Siers.  All  of  the 
occupants  of  the  car  state  that  the  flrst  shot 
penetrated  the  rear  left-hand  tire  of  the  car, 
releasing  the  air  therefrom,  and  almost  im- 
mediately after  the  first  shot  the  man  stand- 
ing on  the  opposite  side  of  the  car  and  four 
or  five  feet  from  the  car  presented  his  pis- 
tol at  Dr.  Cofflndaffer,  and  shot  him  in  the 
back,  the  doctor  exclaiming,  "Oh,  I  am  shot.'* 
The  car  was  in  rapid  motion,  and  after  it 
left  the  bridge  some  more  shots  were  fired. 
The  wounded  man  was  immediately  taken  to 
the  hospital  at  Clarksburg,  where  he  received 
medical  attention.  The  testimony  of  Boggs 
does  not  coincide  with  that  of  the  occupants 
of  the  car  respecting  the  actual  shooting.'  He 
corroborates  the  state*s  evidence  as  to  the 
place  he  was  standing,  but  testified  that  after 
he  approached  the  car  when  it  slowed  down» 
and  after  it  had  started  to  go  faster,  he  com- 
manded them  to  halt,  and  that  the  car  had 
passed  him  and  had  almost  reached  Darnell, 
who  was  standing  several  feet  from  him, 
when  Darnell  also  called  on  the  car  to  halt, 
and  he  (Boggs)  then  began  shooting,  not  at 
the  occupants  of  the  car,  but  at  the  tires,  and 
for  the  sole  purpose  of  stopping  the  car.  He 
did  not  know  that  any  one  was  shot  that 
night,  and  had  no  idea  that  any  one  had  beeu 
wounded  until  the  next  morning,  when  he 
heard  from  Siers,  or  saw  it  in  the  newspa- 
pers, that  Dr.  Cofflndaffer  had  been  severely 
wounded.  He  stated  ^th  before  and  on  the 
trial  that  all  of  the  shots  which  were  fired 
that  night  were  fired  by  him  with  a  45  Colt's 
Army  revolver.  Immediately  upon  learnings 
that  Dr.  Cofflndaffer  had  been  wounded,  he 
came  to  ClarlcBburg,  admitted  the  shooting 
to  the  sheriff  and  others,  and  went  to  the 
doctor's  sick  room,  where  he  admitted  the 
shooting,  but  stated  that  he  had  no  intentioz> 
whatever  of  hurting  any  one,  and  that  his 
shots  were  in  good  faith  at  the  tires  of  the 
automobile,  and  f6r  the  purpose  of  stopping' 
it  in  order  to  make  the  arrest  of  Costa. 

Boggs,  Siers  and  Darnell  were  indicted 
for  malicious  wounding  and  Boggs  elected  to 
be  tried  separately.  On  the  evidence,  a  sum- 
mary only  of  which  is  above  given*  the  Jury 
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found  the  defendant  not  8:nilty  of  malicious 
wounding,  but  of  unlawful  wounding  with 
the  intent  to  main,  disfigure^  etc.  Five  In- 
structions  were  offered  by  the  state,  all  or 
which  were  objected  to  by  the  defense,  but 
all  were  given  except  instruction  No.  3.  In- 
struction No.  1  was  to  the  effect  that  an  of- 
ficer had  no  right  to  kill,  or  attempt  to  kiU, 
In  endeavoring  to  make  an  arrest  for  a  mis- 
demeanor, and  unless  the  jury  believed  from 
the  evidence  that  these  officers  were  attempt- 
ing to  arrest  Goffindaffer  for  the  committing 
of  the  felony,  or  in  the  act  of  committing  a 
felony,  that  the  defendant  was  not  authoris- 
ed to  shoot  with  intent  to  kill  for  the  pur- 
pose of  arresting  Goffindaffer.  Tills  instruc- 
tlOD  simply  lays  down  the  law  of  arrest,  and 
it  is  to  the  effect  that  defendant  was  not  Jus- 
tified in  shooting  Goffindaffer  with  intent  to 
maim,  etc.,  unless  the  Jury  believe  that  Goffin- 
daffer was  doing  an  act  which  would  Justify 
such  shooting.  We  can  see  no  good  objection 
to  this  instruction.  It  is  apparent  that  de- 
fmdant  and  the  other  officers  were  attempt- 
ing to  make  the  arrest  of  Joe  Gosta,  the 
person  for  whom  they  had  the  warrant,  and 
when  the  car  began  to  go  faster  at  the  com- 
mand to  halt  they  erroneously  concluded 
that  Dr.  Goffindaffer  was  the  peirson  for 
whom  they  had  the  warrant  or  that  he  was 
In  that  car;  and  the  instruction  simply  pro- 
pounded the  law  applicable  to  that  situation, 
to  the  effect  that  an  officer  is  not  Justified 
In  shooting  with  intent  to  kill  the  person  for 
whom  he  has  a  warrant  unless  that  person 
has  committed,  or  is  in  the  act  of  committing, 
a  felony;  and  in  no  case  is  an  officer  Justi^ 
fled  in  shooting  with  like  intent  in  making 
an  arrest  for  a  misdemeanor.  The  Instruo- 
tion  is  further  objected  to  because  there  was 
no  evidence  of  any  attempt  to  kill  any  one  on 
that  occasion;  that  the  shooting  was  acci- 
dental. But  the  evidence  of  aU  the  witnesses 
who  were  in  the  car  was  positive  that  the 
pistol  which  did  the  wounding  was  fired  at 
Dr.  Goffindaffer's  back  when  only  a  few  feet 
from  him.  The  question  whether  it  was  ac- 
cidental or  intentional  Is  one  for  the  Jury. 
A  man  is  presumed  to  intend  that  which  he 
does  or  which  is  the  immediate  or  necessary 
consequence  of  his  act.  If  the  Jury  believed 
beyond  a  reasonable  doubt  that  the  shot  was 
fired  with  the  Intent  to  kill  or  wound  the 
doctor,  then  there  was  no  Justification  unless 
they  further  believed  that  the  doctor  was 
committing,  or  attempting  to  commit,  a  fel- 
ony. 

[1]  These  officers  were  evidently  attempt- 
ing to  make  an  arrest,  or,  at  least,  to  stop 
the  occupants  of  the  car  for  the  purpose  of 
ascertaining  if  Gosta  was  therein  in  order 
to  make  the  arrest.  Neither  purpose  alone 
would  Justify  the  shooting  of  the  occupants 
unless  with  the  qualification  set  out  in  the 
instruction.  It  is  argued  that  the  doctor 
should  have  stopped  and  permitted  these 
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men  to  make  examination  of  the  car  and 
search  for  Gosta.  But  even  if  this  be  true, 
and  he  did  not  stop  or  permit  search,  that 
alone  would  not  Justify  the  defendant  in 
shooting  him,  or  in  such  reckless  shooting  as 
would  be  likely  to  kill  or  wound  any  of  the 
occupants  of  the  car. 

Objection  is  made  to  instruction  No.  2, 
which  was  given  for  the  state,  because  it  is 
more  or  less  abstract  in  laying  down  the  law 
of  arrest,  in  that  an  officer  acts  at  his  own 
peril  in  making  such  arrests ;  that  it  is  un- 
lawful in  making  the  arrest  of  a  person  with- 
out at  the  time  having  a  warrant  for  him  un- 
less he  is  at  the  time  committing  a  felony,  or 
in  the  act  of  committing  a  felony,  or  has  com- 
mitted some  offense  less  than  a  felony  in  the 
presence  or  view  of  such  officer.  While  this 
instruction  is  scKuewhat  abstract,  we  cannot 
see  that  it  might  have  or  did  mislead  the 
Jury.    Reed's  Gase,  98  Va.  817,  36  S.  E.  3»9. 

Instructions  numbered  4  and  5,  given  for 
the  state,  while  objected  to  at  the  trial,  are 
not  insisted  upon  as  error  here.  We  can  see 
no  error  in  them.  They  correctly  state  the 
law  on  reasonable  doubt  as  to  the  guilt  of 
the  prisoner. 

Five  instructions  were  asked  for  by  the  de- 
fendant, and  all  given  except  No.  8,  which 
was  refused,  and  error  Is  assigned  for  that 
reason.  This  instruction  was  to  the  effect 
that  the  defendant,  then  assisting  officers  who 
had  a  warrant  for  Oosta  and  awaiting  him  on 
the  bridge,  had  the  lawful  right  to  tempo- 
rarily detain  Dr.  Goffindaffer  long  enough  to 
ascertain  if  he  was  Gosta  or  some  other  i)er- 
son,  and  to  use  such  reasonable  force  as  was 
necessary  to  cause  the  doctor  to  pause  for 
that  purpose,  if  he  refused  such  request 

The  evidence  did  not  disdloee  that  Dr.  Gof- 
findaffer or  any  other  person  in  the  car  knew 
that  these  men  had  a  warrant  for  Gosta  or 
for  any  other  person.  He  knew  Siers,  but  it 
must  be  remembered  that  Siers  was  a  spe- 
cial constable  for  his  arrest  only.  Their  mis- 
sion was  not  known  to  him,  nor  did  he  know 
that  they  were  officers ;  and  the  ccHnmand  of 
"Halt  r*  was  not  very  communicative  of  their 
authority  or  design.  Besides,  if  they  had 
any  right  to  detain  him  temporarily,  the 
force  used  was  not  reasonable.  We  caimot 
accede  to  the  proposition  that  an  officer  with 
a  misdemeanor  warrant  may  station  himself 
on  the  highway  and  command  innocent  per- 
sons to  halt,  and  if  they,  not  knowing  the  in- 
tention or  design,  refuse  to  do  so,  that  the 
officer  is  then  Justified  in  shooting  those  re- 
fusing, or  in  shooting  so  recklessly  that  fa* 
talities  or  serious  injuries  may  occur.  It 
is  well  settled  that  where  an  arrest  for  a 
misdemeanor  has  been  made,  and  the  prison- 
er breaks  away,  the  officer  is  not  Justified  in 
shooting  him.  Voorhees  on  Arrest,  §  197. 
Many  authorities  say  it  is  murder  if  death 
results.  The  officer  must  not  use  unneces* 
sary  force  in  making  the  arrest,  and  if  hii 
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does  BO  it  la  at  bis  peril.  These  well-settled 
principles  would  apply  with  much  greater 
reason  where  an  innocent  traveler  on  the 
highway  Is  not  even  sought  to  be  arrested, 
but  to  be  detained  for  examination.  This 
instruction  would  tend  to  lead  the  Jury  to 
understand  that  the  law  would  Justify  the 
defendant  in  using  force  necessary  to  cause 
Dr.  Goffindaffer  to  pause  for  the  purpose  of 
being  investigated.  The  force  used  was  the 
firing  of  the  shots,  one  of  which  almost  caus- 
ed death.  Even  this  force  was  not  sufficient 
to  cause  him  to  pause;  on  the  contrary,  it 
caused  him  to  flee  for  his  life.  The  instruc- 
tion would,  if  given,  have  tended  to  Justify 
the  offense  charged.  Under  this  evidence  the 
instruction  was  misleading  and  properly  re- 
fused. It  is  argued  that  if  an  officer  can 
break  a  door  to  enter  a  dwelling  house  in 
order  to  search  for  a  criminal  supposed  to 
have  taken  refuge  therein,  then  like  force 
can  be  used  to  stop  and  enter  an  automobile 
and  make  search.  But  before  an  officer  can 
break  the  doors  and  enter  a  dwelling  house 
to  make  an  arrest,  he  must  first  make  due 
demand  as  an  officer  armed  with  authority, 
and  a  refusal  would  not  Justify  the  taking 
of  life.  The  controlling  feature  on  this 
question  in  this  case  is  not  what  might  have 
been  done,  but  what  was  actually  done. 

Shooting  with  firearms  by  officers  in  pur- 
suit of  fugitives  charged  with  minor  crimes, 
as  a  ruse  to  prevent  further  flight,  is  illegal 
as  a  reckless  use  of  firearms,  and  was  dis- 
approved in  State  v.  Cunningham,  107  Miss. 
140,  65  South.  115,  where  the  court  said: 
"An  officer  must  not  intentionally  shoot  a 
misdemeanant  who  is  a  fugitive,  nor  must  he 
discharge  a  firearm  while  in  pursuit,  in  such 
manner  as  to  cause  such  fugitive  injury." 

Exception  is  made  to  the  ruling  of  the 
court  in  not  allowing  the  witness  John  Siers 
to  detail  information  he  had  received  from 
A.  L.  Lohm,  a  federal  officer,  to  the  effect 
that  Costa  was  a  dangerous  character,  and 
would  likely  resist  arrest,  and  would  attempt 
to  run  over  the  officers  with  his  automo- 
bile; and  also  that  Costa  was  expected  to 
come  through  the  bridge  that  night ;  and  that 
he  (Siers)  had  informed  the  defendant  of 
what  had  been  told  him  in  that  regard  by 
Lohm;  also  that  the  court  refused  to  allow 
the  warrant  to  be  put  in  evidence  which  wit- 
ness had  as  a  special  officer  for  Costa  for 
violation  of  the  prohibition  law.  The  record 
discloses  that  practically  all  of  this  evidence 
went  to  the  Jury  in  another  form.  The  de- 
fendant testified  that  he  was  requested  by 
Siers  to  help  him  make  an  arrest  of  a  man 
who  was  coming  in  with  liquor.  "He  [Siers] 
said  he  [Costa]  was  a  bad  man,  and  he  did  not 
feel  like  going  after  him  alone;  he  wanted 
some  assistance,  and  I  felt  it  was  my  duty 
to  do  so,  and  I  did."  Question:  '*Was  that 
man  Joe  Costa?"  Answer:  "Joe  Costa." 
Question:    "At  the  time  you  went  down  to 


the  bridge  did  you  know,  or  had  you  learn- 
ed, that  this  fellow,  Joe  Costa,  was  a  bad 
man,  and  would  likely  resist  arrest?"  An- 
*swer:  "I  did."  Siers  also  testified  that  he 
had  a  warrant  for  Joe  Costa  at  the  time  he 
went  to  the  bridge,  and  requested  the  defend- 
ant and  Mr.  Darnell  to  accompany  him  to  as- 
sist in  making  the  arrest,  and  that  they 
were  all  at  the  bridge  for  that  purpose.  The 
information  which  Siers  had  received  from 
Lohm  went  to  the  Jury,  and  the  prisoner 
received  the  benefit  of  it.  The  fact  that 
Siers  had  a  warrant  for  Costa  went  to  the 
Jury,  and  it  is  not  perceived  how  the  war- 
rant itself,  if  introduced  to  the  Jury,  would 
have  strengthened  that  fact  Moreover,  it 
is  apparent  that  the  Jury  gave  the  defendant 
the  benefit  of  this  evidence.  It  did  not  find 
him  guilty  of  malicious  shooting.  The  ob- 
ject of  that  evidence  was  to  repel  the  pre- 
sumption of  malice  in  the  use  of  the  dead- 
ly weapon,  and  the  reason  why  the  defendant 
was  at  the  bridge.  Malice  was  successfully 
eliminated.  The  verdict  was  for  unlawful 
wounding.. 

[2]  The  error,  if  any,  in  refusing  to  allow 
Siers  to  give  this  evidence  (which  in  fact 
went  to  the  Jury  in  another  form),  was  harm- 
less, in  view  of  the  verdict.  State  v.  Mil- 
ler, 102  S.  B.  303.  Had  Costa  been  in  Dr. 
Cofflndaffer's  ^place,  the  Jury  would  have 
been  Justified  in  finding  a  verdict  for  unlaw- 
ful wounding.  There  is  conflict  in  the  evi- 
dence as  to  the  actual  shooting.  All  of  the 
occupants  of  the  car,  four  in  number,  testify 
that  the  shot  which  wounded  the  doctor 
was  flred  by  a  man  standing  immediately  to 
the  right  of  the  car,  and  within  four  or  flve 
feet  of  the  doctor,  and  that  he  pointed  his 
pistol  directly  at,  and  In  line  with,  the  doc- 
tor's shoulder.  The  doctor  felt  the  bum  on 
his  neck.  The  ball  entered  the  posterior 
part  of  his  right  shoulder,  dose  to  the  upper 
portion  of  the  shoulder  blade,  or  scapula,  and 
came  out  Just  beneath  the  collar  bone,  which 
it  broke,  and  lodged  in  his  clothing.  .There 
was  evidence  that  a  pistol  ball  had  penetrat- 
ed the  rear  tire  on  the  left  side  of  the  car, 
entering  from  the  left  side  of  the  tire  near 
the  rim,  and,  glancing  upward,  came  out  of 
the  opposite  side  of  the  tire,  making  a  rag- 
ged hole.  All  of  the  occupants  of  the  car 
testified  that  the  first  shot  came  from  the  left 
side,  the  side  where  Siers  stood,  and  they 
heard  the  air  go  out  of  the  tire,  and  imme- 
diately afterwards  the  shot  which  woimded 
the  doctor  was  flred  from  the  right  by  a  man 
standing  very  close  to  the  car,  and  in  front 
of  the  other  car  standing  on  that  side  of  the 
bridge.  This  was  about  the  poslticm  which 
the  defendant  testified  he  occupied  at  the  time 
of  the  shooting.  The  defendant  very  frank- 
ly and  promptly  stated  that  he  had  done  all 
the  shooting  that  was  done  there  that  night, 
and  the  other  defendants  make  the  same 
statement    As  heretofore  stated,  the  main 
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conflict  in  the  evidence  ooneeming  the  Imme- 
diate shooting  arises  between  the  statement 
of  the  witnesses  that  the  shot  was  fired  di- 
rectly into  the  back  of  the  doctor  from  a 
man  on  the  righ^  and  the  statement  of  Boggs 
that  the  shots  were  not  fired  until  after  the 
car  had  passed  him.  The  physical  fact  that 
tbe  doctor  was  shot  in  the  right  shoulder, 
and  the  range  of  the  bnllet  directly  through 
his  body,  corroborates  the  testimony  of  the 
state's  witnesses.  These  questions  of  fact 
were  passed  upon  by  the  jury  and  adversely 
to  the  defendant  It  was  within  the  province 
of  the  Jury  under  this  testimony  to  say  that 
the  defendant  either  did  the  act  maliciously 
or  unlawfully.  The  jury  was  instructed  by 
defendant's  instruction  No.  1  on  the  ques- 
tion of  malice.  That  instruction  reads  as  fol- 
lows: 

'The  court  instructs  the  jury  that  the  de- 
fense of  accidental  injury  to  Dr.  Ooflindaffer 
goes  to  the  very  gist  of  the  charge,  and  denies 
all  criminal  intent,  and  throws  the  burden  of 
proving  the  intent,  as  charged  in  the  indict- 
ment, beyond  a  reasonable  doubt,  upon  the 
state.  Therefore,  although  you  may  believe 
that  the  defendant  Boggs  did  shoot  and  wound 
Dr.  Coffindaffer,  yet  unless  you  believe  be- 
yond all  reasonable  doubt  that  such  shooting 
was  done  with  intent  to  maim,  disfigure,  dis- 
able, and  kill  him,  you  must  find  the  defendant 
Dot  guilty  of  the  malicious  and  unlawful  shoot- 
ing." 

This  instruction  put  before  the  jury  the 
full  theory  of  the  defense,  and  it  may  be  that 
the  result  was  the  best  for  the  defendant 
that  he  could  expect  under  the  circumstances. 
At  least  the  jury  so  disposed  of  the  case,  and 
it  is  not  within  the  province  of  this  court  to 
gainsay  it 

Exception  w^as  made  to  the  ruling  of  the 
court  in  refusing  to  permit  Dr.  Gofiindaffer 
to  state  on  cross-examination  a  conversation 
between  himself!  and  two  men  who  passed 
him  an  Gipsy  hill,  a  place  about  a  mile  from 
the  bridge  and  between  Shinnston  and  the 
bridge.  The  doctor  had  stated  on  cross-ex- 
amination that  he  had  passed  two  men  at 
that  point  who  asked  him  if  he  had  any  whis- 
ky, and,  if  so,  **you  had  better  not  go  ahead." 
To  which  he  replied,  "  *We  haven't  got  any 
whisky;  we  have  got  a  very  sick  woman;' 
and  I  said — I  don't  know /whether  I  said,  'We 
are  in  a  hurry,'  or  not,  and  they  began  to  say 
something  more,  and  I  thought  the  fellows 
were  drinking,  and  we  just  drove  on."  The 
defense  then  asked,  "Now,  Doctor,.  I  want 
yon  to  state  what  these  parties  said  to  you 
when  they  came  to  you,  -or  when  they  drove 
apatt  you,  on  the  road  before  you  reached  the 
bridge."  This  question  was  objected  to,  and 
the  court  sustained  the  objection  because  the 
witness  had  practically  answered  the  ques- 
tion, and  because  the  court  said  it  was  not 
pertinent  to  the  issue.  There  was  another 
ground  upon  which  this  question  was  not 
proi)er.  This  was  a  cross-examination  of  the 
doctor,  and  he  had  not  testified  to  this  mat- 


r  ter  on  direct  examination.  As*  to  this  con- 
versation between  these  witnesses  the  defense 
was  making  the  doctor  their  own  witness. 
He  could  have  been  recalled  for  that  purpose 
when  the  defense  put  in  its  evidence.  State 
V.  Hatfield,  48  W.  Va.  561,  37  S.  E.  626. 

Interrogatories  were  prepared  by  the  de- 
fense and  submitted  to  the  jury  touching  the 
questions  of  malice  and  the  intention  of  the 
defendant  in  firing  the  shots,  and  were  car- 
ried by  the  jury  to  their  room,  and  after- 
wards, and  before  they  returned  their  verdict^ 
on  motion  of  the  state,  these  interrogatories 
were  withdrawn  from  the  jury  over  the  ob- 
jection and  exception  of  the  defense,  and  this 
action  of  the  court  is  insisted  upon  here  as 
error. 

[3]  The  statute  allowing  interrogatories  is 
found  in  chapter  120  of  the  Acts  of  1882,  and 
is  section  5  of  chapter  131  of  the  Code  (sec. 
4909),  which  chapter  relates  to  trials  in  civil 
cases.  There  is  no  reference  to  propounding 
such  interrogatories  in  chapter  159  of  the 
Code  (sees.  5577-5601),  which  relates  to  the 
trial  of  criminal  cases.  The  statute  is  as  fol- 
lows: 

"A  circuit  court  may  in  any  case  before  it^ 
other  than  a  chancery  case,  have  an  issue  tried^ 
or  an  inquiry  of  damages  made  by  a  jury,  and 
determine  all  questions  concerning  the  legality 
of  evidence  and  other  matters  of  law  which  may 
arise.  Upon  the  trial  of  any  issue  or  issues  by 
a  jury,  whether  under  this  section  or  not,  the 
court  may  on  motion  of  any  party,  direct  the 
jury,  in  addition  to  rendering  a  general  verdict, 
to  render  separate  verdicts  upon  any  one  or 
more  of  the  Issues,  or  to  find  in  writing  upon 
particular  questions  of  fact  to  be  stated  in 
writing.  The  action  of  the  court  upon  such 
motion  shall  be  subject  to  review  as  in  other 
cases.  Where  any  such  separate  verdict  or 
special  findings  shall  be  inconsistent  with  the 
general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  ac- 
cordingly." 

It]  is  at  once  apparent  from  the  ccmtext 
that  these  interrogatories  were  intended  to  be 
used  only  in  the  trial  of  civil  cases.  On  this 
question  Judge  Cooley  says: 

*'How  far  the  jury  are  to  judge  of  the  law  as 
well  as  of  the  facts  is  a  question  a  discussion 
of  which  we  do  not  propose  to  enter  upon. 
If  it  be  their  choice  to  do  so,  they  may  return 
specially  what  facts  they  find  established  by 
the  evidence,  and  allow  the  court  to  apply  the 
law  to  those  facts,  and  thereby  to  determine 
whether  th^  party  is  guilty  or  not.  But  they 
are  not  obliged  in  any  case  to  find  a  special 
verdict;  they  have  a  right  to  apply  for  them- 
selves the  law  to  the  facts,  and  to  express  their 
own  opinion,  upon  the  whole  evidence,  of  the 
defendant's  guilt."  Cooley's  Const.  Lim.  (7th 
Ed.)  p.  461. 

"Statutes  permitting  findings  to  be  required 
in  response  to  interrogatories  are  held  not  to 
apply  to  criminal  cases,  for  the  reason  that  to 
so  apply  them  would  be  to  impair  the  right  of 
trial  by  jury  secured  by  the  Constitution.  It 
is  one  of  the  most  essential  features  of  the 
right  of  trial  by  jury  that  no  jury  should  be 
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compelled  to  find  any  but  a  general  verdict  in 
criminal  cases,  and  the  removal  of  this  safe^ 
guard  would  violate  its  design  and  destroy  its 
spirit. 

"But  though  the  jury  cannot  be  compelled  to 
answer  specially,  it  is  undoubtedly  at  liberty  to 
include  special  findings  in  its  verdict.'*  Clem- 
entson  on  Special  Verdicts,  p.  49. 

See,  also.  People  v.  Boat,  117  Mich.  678,  76 
N.  W.  91;  People  v.  Marion,  29  Mich.  31; 
Maiden  v.  Commonwealth,  82  Ky.  133 ;  Smith 
▼.  State  of  Ohio,  59  Ohio  St.  350,  62  N.  £. 
826;  State  v.  Fooks,  65  Iowa,  196,  452,  21 
N.  W.  561,  773. 

This  law  has  been  on  our  statute  books  for 
38  years,  and  it  has  never  been  considered  as 
applying  to  criminal  cases  by  either  the 
bench  or  the  bar.  This  fact  could  be  consid- 
ered in  the  interpretation  of  the  application 
of  this  statute  If  it  were  necessary.  "A  con- 
struction of  a  statute  that  has  been  acted  up- 
on by  the  bench  and  bar  for  nearly  half  a 
century  should  not  be  disturbed.  The  com- 
mon consent  and  opinion  of  the  legal  profes- 
sion on  a  question  of  the  construction  and 
practical  operation  of  a  statute  were  held  to 
t>e  of  persuasive  force.'*  Lewis'  Sutherland 
Statutory  Construction  (2d  Ed.)  vol.  2,  p.  887. 

As  above  intimated,  we  are  of  the  opinion 
that  special  interrogatories  cannot  be  pro- 
pounded to  the  jury  in  criminal  cases,  and  we 
see  no  error  In  the  action  of  the  trial  court 
in  withdrawing  these  interrogatories  from 
the  Jury.  In  the  first  place,  they  should  not 
have  been  submitted  to  the  Jury. 

This  is  a  most  unfortunate  case,  both  for 
the  defendant  and  for  Dr.  Cofilndaffer.  The 
defendant  is  only  26  years  of  age,  and  for 
nearly  two  years  he  was  with  the  American 
Expeditionary  Forces  In  Europe,  and  his 
services  were  acknowledged  by  decorations 
for  gallantly  on  the  battlefield.  Possibly  his 
military  training  impelled  him  to  act  over 
hastily  when  the  occupants  of  the  car  refused 
to  heed  the  command  of  "Halt!**  Possibly 
the  influence  of  army  life  and  the  incidents 
of  the  battlefield  made  it  more  difficult  for 
him  to  heed  the  dvil  requirements  in  making 
arrests.  While  his  punishment  may  be  se- 
vere, under  all  the  circumstances  this  court, 
perceiving  no  error  in  his  trial,  can  give  him 
no  relief. 

The  Jud^ent  of  the  lower  court  ia  af- 
firmed. 

Affirmed. 


(87  W.  Vn.  763) 

BRAUDE  &  McDonnell,  inc.,  v.  ISADORE 
COHEN  CO.     (No.  4152.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(SyllaluB  hy  the  Court) 

I.  Evidence  ^=>442(l)^Parol  evidence  admis- 
sible only  when  contract  inoomplete  on  face. 
Generally  a  written  contract  must  appear  I 
on  its  face  to  be  incomplete  in  order  to  permit  I 


parol  evidence  of  additional  terms  not  embodie<i 
therein. 

2.  Evidence  <S=»397( 2)— Written  contract  pre- 
sumed to  contain  the  whole  agreement. 

Thouf^h  no  written  contract)  which  does  not 
in  terms  state  that  it  contains  the  whole  agree- 
ment, precludes  the  possible  supposition  of  ad- 
ditional parol  clauses  not  inconsistent  there- 
with, yet  if,  upon  inspection  and  study  of  the 
writing,  it  appears  to  contain  the  full  engage- 
ment of  the  parties,  and  to  define  the  object 
and  measure  the  extent  of  such  engagement, 
the  presumption  is  that  it  contains  the  whole 
of  the  agreement,  and  this  presumption  gener- 
ally is  conclusiye. 

3.  Sales  ^=>29— Acceptanoe  by  buyer  of  bill 
of  sale  binds  without  signature. 

Acceptance  by  the  buyer  of  an  inyolce  or 
bill  of  sale  of  goods  from  the  seller,  which  ad- 
mittedly purports  to  be  a  contract  between 
them,  indicates  his  assent  to  its  terms,  despite 
the  absence  of  the  buyer's  signature. 

4.  Evidence  ^=»442(2)— Parol  evidence  to  show 
return  privilege  held  Inadmissible. 

An  invoice  or  bill  of  sale,  complete  on  its 
face,  which  recites  an  absolute  sale  of  goods 
without  condition  or  restriction,  defines  the 
terms  thereof,  some  of  which  are  inserted  at 
the  buyer's  suggestion,  and  is  accepted  by  the 
latter  with  full  knowledge  of  its  provisions,  is 
within  the  rule  prohibiting  moaification  of  a 
written  agreement  by  parol  evidence,  and  the 
purchaser,  in  defense  of  an  action  by  the  seller 
for  the  price  of  the  goods,  will  not  be  permitted 
to  show  an  alleged  contemporaneous  oral  agree- 
ment between  the  parties  by  which  the  buyer 
was  accorded  the  privilege  of  returning  such  of 
the  goods  as  he  was  unable  to  sell. 

5.  Trial  ^=»I56(2),  4l2-*DeNiurrer  to  evidence 
not  waiver  of  inadmlaslbility  of  evidence;  in- 
admissible evidence  to  be  ignored  In  passing 
on  demarrer  to  evldenoe. 

A  demurrer  to  the  evidence  does  not  have 
the  effect  of  waiving  the  demurrant's  objections 
to  evidence  which  the  demurree  was  permitted 
to  introduce  over  his  protest;  and  in  passing 
upon  such  demurrer  tiie  court  should  ignore 
and  exclude  from  consideration  so  much  of  the 
challenged  testimony  as  is  legally  inadmissible. 

Brror  to  Circuit  Conrt,  Mercer  County. 

Action  by  Braude  &  McDonnell,  Incorpo- 
rated, against  the  Isadorc  Cohen  Company. 
Judgment  for  defendant  after  plain tiflPs  de- 
murrer to  the  evidence  was  overruled,  and 
plaintiff  brings  error.  Judgment  reversed, 
demurrer  to  evidence  sustained,  and  Judg- 
ment for  plaintiff  entered. 

Arthur  F:  Kingdon,  of  Bluefield,  for  plain- 
tiff in  error. 

Sanders  &  Crockett  and  A.  G.  Fox,  all  of 
Bluefield,  for  defendant  in  error. 

LYNCH,  J.  This  writ  requires  the  review 
of  a  Judgment  for  defendant  upon  a  motion 
for  Judgment  by  plaintiff,  based  upon  a  sale 
and  delivery  of  diamonds  by  it  to  defendant 
September  5,  1910.  The  transaction  began 
and  terminated  on  the  same  day,  ending  with 
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the  actual  transfer  by  the  seller  of  the  pos- 
session of  the  proper^  sold.  After  the  par- 
ties had  introduced  their  proof,  plaintiff  de- 
murred to  defendant's  evidence,  and,  having 
considered  the  questions  arising  upon  the  de- 
murrer, the  court  overruled  it,  and  entered  the 
Judgment  complained  of.  In  order  better  to 
comprehend  the  real  gist  of  the  controversy,  it 
is  necessary  to  set  out  the  original  itemized 
invoice  or  bill  of  sale  of  the  goods  sold  and  de- 
livered, and  the  terms  of  the  sale  and  de- 
livery evidenced  by  it,  as  they  appear  upon 
the  face  of  the  instrument  sued  on,  the 
identity  and  validity  of  which  counsel  con- 
cede by  a  stipulation  to  that  effect  The 
invoice  follows: 

"All  claims  must  be  made  immediately  after 
receipt  of  goods. 

'^raude  ft  McDomiell,  Inc.,  Manufacturing 

Jewelers. 

*^igh  Grade  Diamond  Mountings,  Gold  and 
Diamond  Jewelry.    No.  3840. 

"ftTi  Nassau  Street,  New  York.  Sept.  5,  lt>l». 

"Sold  to  Isadore  Cohen  Co.,  Bluefield,  W.  Va. 

**TiTTns:     Net,  Jan.  Ist. 

"SaleBraan,  F.  H.  Mounts. 

''[Then  follows  Itemised  description  of  goods 
BoM    «nci  prices,  a^r^roeating.  net.  JFl.849.tiO.  I 

Tenons  Net.  Settlement  to  be  made  Jan. 
1,  1920 — all  or  part  cash— balance  to  be  divid- 
ed into  eight  equal  notes — thirty  days  apart- 
first  note  to  be  due  Feb.  5tli. 

"F.  H.  Mounts." 

There  is  no  question  as  to  the  complete 
sufficiency  of  the  proof  to  establish  every 
item  of  the  account  and  the  consideration 
agreed  to  be  paid.  The  character  of  the 
transaction  alone  is  questioned;  that  is, 
whether  it  was  an  actual  sale  accompanied 
by  an  unconditional  transfer  of  the  title  con- 
comitant with  the  delivery  of  the  goods  sold, 
according  to  the  contention  of  the  plalntifC, 
or  a  sale  of  the  goods  to  defendant,  coupled 
with  an  authority  on  his  part  to  return  to 
plaintifF  such  items  of  the  property  as  he 
failed  or  was  unable  to  sell  within  a  reason- 
able  time  after  the  date  of  the  delivery, 
technically  an  agreement  of  "sale  or  return" 
(Willlston  on  Sales,  §§  270  et  seq.;  24  R.  C. 
l^  Sales,  §1  720  et  seq.),  as  defendant  con- 
tends. It  was  upon  the  latter  theory  that 
defendant  undertook  to  reship  the  goods  by 
express  to  plaintiff  soon  after  January  6, 
1920,  a  shipment  which  plaintiff  refused  to 
accept  and  did  not  accept 

As  the  demurrer  challenges  the  sufficiency 
of  the  proof  to  entitle  defendant  to  the 
Jadgment  in  its  favor«  Qonsidered  in  the 
light  of  all  the  facts  and  circumstanoes  proved 
by  plaintiff,  and  not  inconsistent  with  those 
likewise  established  by  the  latter,  it  is  per- 
missible and  advisable  to  let  Isadore  Cohen, 
the  defendant's  president,  general  manager, 
and  also  its  "buying  and  financing  and  sell- 
ing" agent,  for  which  purpose  he  devoted  all 
his  "working   time  to  the  management  of 


the  store  and  selling  goods  in  it,**  repeat  in 
his  own  language  his  interpretation  of  what 
occurred  between  him  and  Mounts,  the  agent 
and  representative  of  the  plaintiff,  at  the 
time  of  the  sale. 
Cohen  says: 

"Mr.  Mounts  came  in  the  store  on  the  day 
that  this  invoice  was  made  out  and  offered— 
came  in  and  asked  me  if  he  could  display  his 
goods,  and  I  told  him  he  could,  and  he  opened 
up  his  goods  there  on  the  case,  and  after  I 
looked  at  them  I  wasn't  very  anxious  to  buy; 
and  he  was  a  very  good  salesman,  and  he  talk- 
ed about  his  goods,  and  said  that  I  bought  from 
him  when  he  was  with  the  other  concern,  and 
that  he  was  representing  a  good  concern,  and  he 
thought  it  would  be  to  our  advantage  to  buy 
his  goods,  and  he  was  very  anxious  to  sell 
them  to  me;  and  I  told  him  that  I  didn't  need 
them  so  badly,  but  I  would  try  it.  As  a  matter 
of  fact,  he  has  two  books  that  he  carries  with 
him;  one  is  the  straight  invoices,  and  one  is 
memorandum,  consignment;  and  he  offered  at 
first  to  leave  the  goods  on  consignment  if  1 
wanted  it,  but  I  didn't  want  him  to  leave  them 
on  consignment  for  the  reason  that,  in  case 
the  goods  was  sold,  they  could  make  their  own 
terms;  so  I  told  him  if  he  would  leave  the 
goods  1  will  take  them,  and  if  I  sell  any  of 
them  I  shall  settle  for  it  the  way  he  has  out- 
lined on  his  contract  here,  and  if  I  can't  sell 
it  I  can  return  it.'  We  had  them  in  the  safe 
during  the  months  of  October,  November,  and 
December,  kept  them  all  in  the  safe,  and  when 
a  customer  came  in  that  wanted  to  see  the  dia- . 
monds  we  took  the  diamonds  out  of  the  safe — 
and  we  haven't  succeeded  m  selling  a  great 
many,  so  about  the  first  of  the  year  wo  have 
returned  all  except  the  one,  for  which  we  in- 
closed the  check  in  payment  of  the  one  we  have 
sold,  and  asked  them  to  give  us  credit  for  the 
difference." 

For  the  reasons  stated  in  the  above  excerpt 
defendant  refused  to  accept  the  rings  on  con- 
signment, but  took  them  on  invoice,  with 
provision  for  deferred  payment,  and,  as  he 
testifies,  with  an  oral  understanding  permit- 
ting return  of  the  goods  to  plaintiff  under  the 
conditions  heretofore  stated.  The  only  ques- 
tion for  consideration  is  whether  testimony 
relating  to  the  alleged  oral  understanding  is 
admissible  to  vary  the  terms  of  the  invoice, 
which  purports  on  its  face  to  represent  an 
unequivocal  sale  without  conditions  or  quali- 
fications of  any  kind  or  character* 

Considered  in  the  light  of  all  the  facts 
and  circumstances  surrounding  the  trans- 
action, including  the  language  used  and 
terms  prescribed,  and  the  immediate  transfer 
of  the  possession  of  the  property,  the  invoice 
has  all  the  distinguishing  features  of  a  writ- 
ten contract  of  sale  except  the  signature  of 
the  purchaser.  Immediately  preceding  the 
specification  of  the  property  are  the  words, 
"Sold  to  Isadore  Cohen,  Bluefield*  W.  Va. 
Terms:  Net,  Jan.  1st  Salesman*  F.  H. 
Mounts;"  and  following  it  are  the  words, 
"Terms  Net  Settlement  to  be  made  Jan.  1, 
1920 — all  or  part  cash — balance  to  be  divided 
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into  eight  equal  notes — thirty  days  apart — 
first  note  to  be  due  Feb.  5th."  That  the 
provision  as  to  the  terms  of  payment  was 
incorporated  in  the  invoice  at  defendant's 
suggestion,  for  the  purpose  of  having  writ- 
ten evidence  of  the  agreement  in  the  form  of 
a  contract,  is  admitted  by  him.  In  response 
to  the  question,  "Did  you  write  this  memo- 
randum down  there  at  the  time  he  gave  it  to 
you?"  he  replied: 

"We  agreed  upon  it,  but  he  wrote  it.  •  •  * 
The  reason  this  memorandum  is  put  in  there  Is 
because  we  agreed  upon— if  we  cannot  sell  it, 
we  can  return  it,  and  if  we  sell  some  of  the 
goods,  we  win  have  the  right  to  settle  it  in  this 
way.  *  *  •  I  made  bim  put  on  the  invoice 
the  terms,  if  I  didn't  sell  any  of  the  goods,  !• 
can  return  them;  if  I  did  sell  it,  I  can  have 
these  terms,  which  I  can  take  advantage  of." 

The  agent  Mounts  denies  that  the  privilege 
of  return  was  accorded  defendant  under  any 
circumstances,  and  testifies  that  the  sale  was 
unequivocal  and  unrestricted  by  conditions, 
and  that  he  had  no  authority  to  agree  to  such 
an  arrangement  with  customers  to  whom  he 
sold  goods.  It  is  unnecessary  to  enter  into  any 
discussion  concerning  Mount's  authority  to 
consent  to  a  return  of  the  goods,  except  to 
say  that,  even  though  he  was  expressly  for- 
bidden to  do  such  a  thing,  yet  his  implied 
authority  may  have  been  such  as  to  bind  his 
principal  in  case  he  had  undertaken  to  do  so. 
George  De  Witt  Shoe  Co.  v.  Adkins,  83  W. 
Va.  267,  98  S.  E.  209. 

[3]  According  to  the  testimony  of  defend- 
ant himself,  the  parties  prepared  the  in- 
voice so  ns  to  express  the  terms  agreed  upon 
between  them,  and  defendant  accepted  it  with 
that  understanding.  He  was  fully  aware  of 
all  that  it  contained.  Nor  was  his  signature 
necessary  in  order  to  bind  him.  The  accept- 
ance of  the  invoice  was  sufficient,  and  doubly 
so  as  it  contained  the  terms  which  he  had 
insisted  upon.  "The  acceptance  of  a  paper 
which  purports  to  be  a  contract  sufficiently 
indicates  an  assent  to  its  terms,  whatever 
they  may  be."  1  Williston  on  Contracts,  § 
90a.  So  one  may,  under  certain  circum- 
stances, be  bound  by  the  terms  and  conditions 
contained  on  telegraph  blanks,  bills  of  lad- 
ing, tickets,  or  warehouse  receipts,  by  print- 
ed notices  on  letter  heads,  and  by  notices  on 
merchandise.  1  Williston  on  Contracts,  |§ 
90b-90e.  See,  also.  West  Virginia,  etc.,  R. 
Co.  V.  Mclntire,  44  W.  Va.  210,  28  S.  B.  696. 

[1]  Since  defendant,  in  effect,  admits  the 
validity  of  the  contract  between  the  parties 
as  to  the  terms  of  payment  therein  expressed, 
can  he  now  insist,  and  by  parol  testimony 
attempt  to  prove,  that  the  invoice  did  not 
state  all  that  was  agreed  upon  between 
Mounts  and  him,  but  that  there  was  a  con- 
temporaneous oral  agreement  completely  al- 
tering and  changing  the  apparent  finality  of 
the  sale?  The  parol  evidence  rule  does  not 
apply  to  every  contract  of  which  there  is  vrrit- 
ten  evidence,  but  only  to  such  as  appear  on 


their  face  to  be  complete  and  to  embody  in 
one  instrument  all  the  essential  terms  of  the 
agreement.  If  the  parties  expressly  state,  in 
terms,  that  the  writing  shall  be  but  a  partial 
integration  of  the  i^reement,  or  if  the  con- 
tract on  its  face  purports  to  omit  some  impor* 
taut  feature,  then  parol  evidence  may  be  ad- 
mitted to  explain  the  omission  and  show  what 
the  full  agreement  was.  Generally,  however,  a 
contract  must  appear  on  its  face  to  be  incom- 
plete in  order  to  permit  parol  evidence  of 
such  additional  terms.  2  Williston  on  Con- 
tracts, f  633 ;  Griffin  v.  Runnion,  74  W.  Va. 
641,  82  S.  E.  686;  Petty  v.  United  Fuel  Gas 
Co.,  76  W.  Va.  268,  85  S.  B.  623 ;  Manufac- 
turing Co.  V.  Smith,  79  W.  Va.  736,  91  S.  K, 
817. 

[2]  But  defendant  contends  that  from  a 
reading  of  the  invoice  or  bill  of  sale  it  is  not 
a  necessary  inference  either  that  it  is  a  state- 
ment of  the  entire  agreement  or  that  it  is  not» 
and  therefore  that  parol  evidence  is  admis- 
sible to  show  which  is  the  fact.  In  response 
to  such  contention.  Prof.  Williston  says  (2 
Williston  on  Contracts,  {  633): 

"The  difficulty  with  such  a  principle  lies  iii 
its  application.  No  written  contract  whidi  does 
not  111  terms  state  that  it  contains  the  whole 
agreement  (and  few  do  so' provide,  thoui^  It 
would  generally  be  a  wise  provision)  precludes 
the  possible  supposition  of  additional  parol 
clauses,  not  inconsistent  with  the  writing.  The 
matter  has  been  well  summed  up  by  Finch,  J., 
in  Bighmie  v.  Taylor,  98  N.  Y.  288,  294:  •it 
we  may  go  outside  of  the  instrument  to  prove 
that  there  was  a  stipulation  not  contained  in  it,, 
and  so  that  only  part  of  the  contract  was  put 
in  writing,  and  then,  because  of  that  fact,  en- 
force the  oral  stipulation,  there  will  be  little 
of  value  left  in  the  rule  itself.  The  writings 
which  are  protected  from  the  effect  of  con- 
temporaneous oral  stipulations  are  those  con- 
taining the  terms  of  a  contract  between  the 
parties,  and  designed  to  be  the  repository  and 
evidence  of  their  final  intentions.  If  upon  in- 
spection and  study  of  the  writing,  read,  it  may 
be,  in  the  light  of  surrounding  circumstance& 
in  order  to  its  proper  understanding  and  inter- 
pretation, it  appears  to  contain  the  engage- 
ments of  the  parties,  and  to  define  the  object 
and  measure  the  extent  of  such  engagement,  it 
constitutes  the  contract  between  them,  and  i» 
presumed  to  contain  the  whole  of  that  con- 
tract.' " 

Of  course,  the  doctrine  that  an  absolute 
written  transfer  may  be  proved  by  parol  to- 
be  a  mortgage  is  an  exception  to  the  above- 
stated  rule,  well  recognized  by  courts  and 
depending  upon  considerations  generally  dif* 
ferent  from  those  affecting  ordinary  agree- 
ments.   2  Williston  on  Contracts,  f  635. 

The  case  of  R.  M.  Davis  Photo  Stock  Oo. 
V.  Photo  Jewelry  Mfg.  Co.,  47  Colo.  68,  104 
Pac.  389,  19  Ann.  Cas.  540,  is  applicable  to- 
the  facts  before  us.  Plaintiff,  having  sold 
certain  goods  to  defendant,  sent  an  invoice 
or  bill  of  sale  in  the  following  terms:  "Photo- 
Jewelry  Mfg.  Co.  (Incorporated)  •  •  • 
Chicago,  6—27—05.     Sold  R.  M,  Davis  Plu 
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Stock  Co.,  Denver,  Colo.  Order  No.  10839. 
Terms,  net  30  da.  Shipped  by  A.  T.  &  S. 
F^  Net  Cash.  Book  •  •  •  Chicago  or 
New  York  Exchange.  1639  Champa,"  fol- 
lowed by  a  description  of  the  goods,  with 
their  prices.  The  defendant  buyer  sought  to 
iDtrodnce  parol  testimony  to  show  that  it  had 
purchased  the  goods  with  the  express  under* 
standing  that,  if  it  should  be  unable  to  sell 
or  dispose  of  them,  it  might  return  them  to 
plaintiff  to  be  exchanged  for  other  goods. 
Bnt  the  court  refused  to  permit  this  to  be 
done,  because  the  bill  on  its  face  showed  a 
(t)mplete  legal  obligation.  See,  also,  mono- 
graphic note  following  report  of  this  case  in 
19  Ann.  Cas.  541. 

[4]  The  iuToice  or  bill  of  sale  with  which 
we  are  dealing  is  complete  in  every  aspect, 
and  purports  to  embody  or  represent  a  sale 
nithout  condition  or  restriction.  If  defend- 
ant desired  to  incorporate  a  stipulation.se- 
caring  to  it  the  right  of  return,  It  could  and 
should  have  done  so  at  the  time  the  provi- 
sion was  added  relating  to  terms  of  payment. 
Indeed,  it  is  difficult  to  understand  how  de- 
f aidant,  who  exercised  such  care  with  regard 
to  the  one,  could  have  overlooked  the  other. 
Parol  testimony,  flatly  contradicted  by  plain- 
tiff cannot  be  admitted  to  add  to  or  modify 
In  this  manner  the  invoice  contract  accepted 
by  the  defendant.  "In  so  far  as  a  bill  of 
sale  partakes  of  the  nature  of  a  receipt,  or  is 
simply  declaratory  of  a  fact,  It  may  be  ex- 
plained, or  perhaps  contradicted;  but  to  the 
extent  that  it  expresses  the  contract  of  the 
parties,  and  defines  their  rights  and  liabili- 
ties, it  is  subject  to  the  same  rule  as  other 
written  contracts,  and  precludes  the  admis- 
sion of  parol  or  extrinsic  evidence.'*  22  C. 
J.  (Evidence)  f  1451. 

[S]  As  under  these  authorities  the  defend- 
ant's evidence  was  incompetent  in  that  its 
effect  was  to  vary  the  explicit  terms  of  the 
invoice  or  contract  of  sale,  the  court  should 
have  sustained  plaintiff's  motion,  timely 
made,  to  exclude  it  from  consideration  by 
the  jury,  and  ignored  it  as  establishing  no 
fact  material  upon  the  issues  between  the 
parties.  Its  incompetency  nullifies  and  de- 
prives it  of  all  force  as  proof,  especially  when 
an  effort  was  made  to  eliminate  it  from  the 
record.  As  the  court,  and  not  the  jury,  passed 
nponr  the  merits  of  the  controversy,  the  court 
properly  could  and  should  have  disregarded 
it  in  dealing  with  the  demurrer.  This  it 
may  have  done  for  aught  we  know  to  the 
contrary.  But,  if  it  did,  the  court  erred  in 
adjudging  the  law  to  be  In  favor  of  the  de- 
f^idant  And  if  it  did  not  ignore  and  dis- 
regard the  incompetent  proof,  this  court  will 
do  so,  because  the  demurrer  does  not  have 
the  effect  of  waiving  or  operating  as  a  waiver 
of  the  objection  and  exception  to  the  incom- 
petency of  the  evidence.  Dishazer  v.  Malt- 
land,  12  Leigh  (Ya.)  524;   Muhleman  v.  Na- 
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tlonal  Ins.  Co.,  6  W.  Va.,  508,  614;  N.  &  W. 
R.  Co.  V.  Warden,  117  Va.  801,  804,  86  S.  E. 
103;  Gillett  v.  Burlington  Ins.  Co.,  53  Kan. 
108,  36  Pac.  52. 

For  these  reasons  our  order  will  reverse 
the  judgment,  sustain  the  demurrer  to  the 
evidence,  and  enter  judgment  here  for 
$1,849.60  In  favor  of  the  plaintiff,  with  in- 
terest thereon  from  January  1,  1920. 


(87  W.  Va.  781) 

WEST  VIRGINIA  PULP  4  PAPER  CO.  tt  ml. 
V.  COOPER.    (No.  41 14.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(Syllabus   by   the   Court,) 

1.  Vendor  and  purchaser  ^s»54,  213(2)— Laad 
subject  to  attaotimeut,  although  owner  has 
given     unsigned,  .  though     reoorded,    option  i 
thereon. 

A  proposition  or  option  in  writing  to  sell 
and  convey  a  specific  tract  of  land,  at  a  certain 
price  per  acre,  and  within  the  time  stipulated 
therein,  not  signed  by  the  optionee  or  his  agent, 
nor  binding  on  him,  though  recorded,  leaves  the 
title  to  the  land  in  the  optionor,  subject  to  at- 
tachment at  the  suit  of  his  creditor,  but  subject 
to  whatever  rights  the  optionee  thereby  ac- 
quired in  the  land. 

2.  Vendor  and  purchaser  ^C3>2I4(2)  —  Unao- 
cepted  option  vests  no  title  In  the  optionee 
or  his  assignee. 

Such  option  contract  before  acceptance 
vests  no  title,  legal  or  equitable,  in  the  op- 
tionee, and  the  assignment  thereof  by  the  op- 
tionee vests  no  title  to  the  land,  legal  or  equi- 
table, in  his  assignee. 

• 

3.  Vendor  and  purchaser  ^==>2I3(2)  —  Land 
subject  to  attachment,  although  unaccepted» 
but  recorded,  option  thereon  given. 

Though  such  option  contract,  when  record- 
ed pursuant  to  section  4  of  chapter  74  of  the 
C!ode  (sec.  3834),  protects  the  optionee  or  his 
assignee  in  any  rights  acquired  under  the  con- 
tract, they  are  not  complete  purchasers  of  the 
land,  and  the  land  remains  subject  to  attach- 
ment at  the  suit  of  a  creditor  of  the  optionor. 

4.  Lis  pendens  ^==>25( I)— Purchaser  under  un- 
accepted option  pending  attachment  held  a 
pendente  lite  purchaser. 

When  pending  a  suit  by  a  creditor,  and 
upon  attachment  levied  to  sell  the  land,  in  the 
lower  court  or  here  upon  appeal,  such  optionor 
undertakes  to  sell  and  convey  the  land  attached 
to  such  optionee  or  his  assignee,  the  purchaser, 
or  purchasers  are  pendente  lite  purchasers  and 
will  be  bound  by  any  decree  made  in  the  cause 
affecting  the  rights  of  the  vendor  or  his  at- 
taching creditor. 


5.  Lis  pendens  ^s»l  I  (2)  —  Purchaser  of  land 
pending  appeal  In  attachment  suit  a  pendente 
lite  purchaser. 

And  if  one  purchases  such  land  pending  a 
rehearing  awarded  here  on  appeal  by  the  op- 
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tionor,  from  the  decree  below  against  him,  and 
the  decree  subsequently  entered  here  reversefl 
the  decree  below,  dismisses  plaintiff's  bill  and 
quashes  his  attachment,  nevertheless,  if  upon 
a  bill  of  review  filed  in  time  by  the  plaintiff  for 
newly  discovered  evidence,  the  decree  of  this 
court  be  set  aside  or  reversed,  and  upon  such 
original  bill  and  bill  of  review  the  decree  be 
in  favor  of  plaintiff  for  his  debt,  and  upon  the 
attachment  originally  levied,  that  the  land  at- 
tached be  sold  to  satisfy  the  same,  such  pur« 
chaser  wiH  be  bound  by  such  decree  as  a  pen- 
dente lite  purchaser. 

6.  Lis  pendens  ^es»  1 1  (2)— Decree  upon  bill  of 
review  heltf  binding  upon  pendente  lite  pur- 
ehaser. 

While  the  filing  of  a  bill  of  review  consti- 
tutes a  new  suit  for  some  purposes,  as  does 
also  the  suing  out  of  appellate  process,  and  to 
the  extent  of  protecting  purchasers  under  the 
judgment  or  decree  sought  to  be  reversed,  nev- 
ertheless, for  the  purposes  of  protecting  plain* 
tiff's  or  appellant's  rights  and  preserving  juris- 
diction of  the  subject  matter  of  the  suit,  they 
constitute  a  continuation  of  the  old  suit,  and 
as  against  all  pendente  lite  purchasers  of  the 
property  involved,  the  property  proceeded 
against  remains  subject  to  the  jurisdiction  of 
the  court,  and  any  decree  pronounced  upon  such 
bill  of  review  or  appeal,  binds  such  pendente 
lite  purchaser  as  well  as  the  parties  to  the 
Buit 

7.  Equity  ^=:»443  —  Bill  lies  to  review  decree 
for  after-discovered  evidence  after  determi- 
nation on  appeal. 

That  a  bill  of  review  lies  to  review  for  aft- 
er-discovered evidence  a  decree  below  after 
affirmance  or  reversal  here  on  appeal  is  set- 
tled law  in  this  state. 

(Additional  HyllabuB  hy  Editorial  Staff.) 

8.  Vendor  and  purchaser  ^=»  18  (Va)— "Option 
contract"  defined. 

A  contract  by  which  one  binds  himself  to 
sell  and  convey  to  another  certain  property 
at  a  stipulated  price  within  a  specified  or  rea- 
sonable time,  leaving  it  in  the  discretion  of  the 
other  party  to  take  and  pay  for  the  property, 
is  termed  in  law  an  "option  contract." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Option.] 

9.  Lis  pendene  ^=»1— Doctrine  stated. 

The  common-law  doctrine  of  lis  pendens  is 
that  one  who  purchases  from  a  party  pending 
suit  a  part  or  the  whole  of  the  subject-matter 
involved  in  the  litigation  takes  it  subject  to  the 
final  disposition  of  the  cause  and  is  bound  by 
the  decision  that  may  be  entered  against  the 
party  from  whom  he  derived  title. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  lis  Pen- 
dens.] 

Appeal  from  Circuit  Court,  Upshur  County. 

Suit  by  the  West  Virginia  Pulp  &  Paper 
Company  and  another  against  John  T.  Coo- 


per.   Decree  for  defendant,  and  plaintiffs  ap- 
peal.   Modified  and  affirmed. 

E.  A.  Bowers  and  Talbott  &  Hoover,  all  of 
Elkins,  and  Young  &  McWhorter,  of  BudlL- 
hannon,  for  appellants. 

W.  E.  R.  Byrne,  of  Charleston,  for  ap- 
pellee. 

MILLER,  J.  Plaintiffs,  the  West  Virginia 
Pulp  &  Paper  Company  and  the  Upper  Elk 
Coal  Company,  on  May  23,  1918,  filed  their 
bill  in  the  Circuit  Cou^t  of  Upshur  County 
against  the  defendant,  John  T.  Cooper,  among 
other  things  alleging  that  they  were  the  own- 
ers and  were  in  possession  of  a  tract  of  land 
called  the  Upton  Tract  of  10,012  acres,  lying 
in  Webster,  Randolph  and  Pocahontas  Coun- 
ties, and  that  the  same  land  had  been  decreed 
to  be  sold  to  satisfy  a  debt  of  112,404.00  with 
interest  and  costs  in  a  suit  upon  a  bill  of  re- 
view pending  In  said  court,  in  which  said 
Cooper  was  plaintiff  and  Carolyn  Upton  and 
others  were  defendants,  by  a  decree  altered 
therein  on  June  8,  1917,  to  enforce  the  lien 
of  certain  attachments  levied  upon  said  land 
in  the  original  suit  of  Cooper  against  E.  M. 
Upton,  then  In  life,  now  deceased;  and  fur- 
ther charging  that  said  attachments  for  the 
reason  alleged  were  void  and  unenforceable 
by  a  sale  of  said  land,  and  that  said  decree 
of  sale  constituted  a  threatened  cloud  upon 
their  title  thereto,  and  a  menace  and  preju- 
dice to  plaintiffs,  affecting  the  market  value 
thereof;  and  farther  charging  that  they  were 
not  liable  for  said  debt,  and  were  not  ad- 
vised whether  the  defendants  In  said  suit  in- 
tended to  satisfy  the  debt  so  decreed  to 
Cooper,  but  believed  they  did  not  so  intend, 
and  that  they  were  advised  and  believed  that 
the  special  commissioner  appointed  to  sell 
the  land  would  proceed  to  enforce  said  decree 
unless  prevented  by  process  of  law.  And  up- 
on said  bill,  on  the  day  of  the  filing  thereof, 
plaintiffs  obtained  an  injunction  restraining 
and  inhibiting  Cooper  from  proceeding  in 
any  way  whatsoever  to  enforce  his  decree  of 
sale  of  June  8,  1917,  against  said  tract  of 
10,012  acres  and  every  part  thereof,  until  the 
further  order  of  the  court. 

To  this  bill  Cooper  appeared  and  demurred, 
assigning  as  grounds:  First,  that  the  facts 
alleged  therein  do  not  Justify  the  granting  of 
the  relief  prayed  for;  second,  that  plaintiffs 
have  an  adequate  remedy,  if  entitled  to  any 
relief,  by  proceeding  pursuant  to  section  23 
of  chapter  106  of  the  Code  (sec.  4477). 

The  final  decree  which  appellants  would 
have  us  reverse,  pronounced  on  March  23, 
1920,  adjudicated  that  defendant's  demurrer 
be  sustained  as  to  the  first  ground,  but  over- 
ruled as  to  the  second,  and  plaintiffs  declining' 
to  amend,  it  was  adjudged  that  their  bill  be 
dismissed  and  that  the  injunction  theretofore 
awarded  thereon  be  and  the  same  was  wholly 
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dissolved,  and  that  defendant  recover  his 
costs. 

The  bill  with  the  accompanying  exhibits 
disclose  the  fact  that  none  of  the  appellants 
were  parties  to  the  original  suit  of  €k>oper 
against  Upton,  nor  were  they  impleaded  upon 
the  bill  of  review. 

Three  principal  propositions  are  advanced 
by  appellants  for  reversal  of  the  decree: 
First,  that  the  circuit  court  in  its  final  decree 
upon  Cooper's  bill  of  review  for  after  dis- 
covered evidence  erroneously  adjudged  that 
the  attachments  sued  out  by  him  up<Hi  his 
original  bill  and  levied  upon  said  Upton  tract 
of  10,012  acres,  upon  the  filing  of  said  bill  of 
review  within  one  year  after  final  decree,  con- 
tinued to  constitute  liens  on  said  land  and 
enforceable  thereby,  regardless  of  the  prior 
decision  of  this  court  upon  appeal  by  Upton 
reversing  the  decree  below  against  him  in 
lavor  of  Cooper,  quashing  said  attachments 
and  dismissing  his  bill,  first  pronounced  No- 
vember 27,  1906,  60  W.  Va.  648,  64  S.  E.  523, 
and  finally  determined  in  the  same  way  on 
rehearing  by  decree  and  mandate  entered 
here,  and  certified  to  the  circuit  court  on 
March  SO,  1909,  65  W.  Va.  401,  64  S.  E.  527; 
second,  that  the  court  below  erroneouedy  held 
that  the  original  notices  of  lis  pendens  of 
Cooper's  original  suit  so  finally  dismissed  by 
this  court  upon  appeal  constituted  sufficient 
notices  of  his  lis  pendens  on  bill  of  review ; 
third,  that  the  circuit  court  by  its  decree  on 
bill  of  review  erroneously  held  that  the  con- 
tract of  sale  in  writing,  purporting  to  have 
been  made  by  one  J.  K.  Moore,  as  agent  for 
Upton,  dated  April  8,  1902,  and  recorded  in 
Randolph  County  April  28,  1902,  in  Pocahon- 
tas County  May  1, 1902,  and  in  Webster  Coim- 
ty  May  8, 1902,  under  which  appellants  claim 
title  to  said  10,012  acres,  did  not  constitute 
an  equftable  sale  of  said  land,  with  notice  to 
Cooper,  a  creditor,  precluding  him  from  as- 
serting a  lien  thereon  by  attachment  sued  out 
on  the  date  of  his  original  suit,  May  28,  1903, 
and  levied  in  Webster  and  Randolph  Coun- 
ties respectively  May  28  and  May  30,  1903. 

We  are  disposed  to  respond  to  these  propo- 
sitions in  the  inverse  order  of  their  state- 
ment by  counsel.  The  alleged  contract  by 
Moore  as  agent  for  Upton,  of  April  8,  1902, 
relied  on  to  defeat  the  lien  of  Cooper's  at- 
tachment is  as  follows: 

*' April  8,  1902. 

''As  agent  for  E.  M.  Upton,  of  Rochester,  N. 
Y^  and  others,  owners  of  what  is  known  as 
the  Porter  tract  of  land  consisting  of  ten  thou- 
sand and  twelve  (10,012)  acres,  situated  in 
the  counties  of  Pocahontas,  Randolph  and 
Webster,  West  Virginia,  and  on  the  Leather- 
wood  and  Bergo  Creeks  which  empty  into  the 
Elk  River,  I  sell  the  above  tract  to  Arthur 
Lee,  Trustee,  in  fee,  at  thirteen  dollars  ($13.- 
00)  per  acre,  to  be  paid  for  in  cash  upon  de- 
livery of  a  general  warranty  deed  with  good 
and  sufficient  title  free  from  incumbrances. 

"I  hereby  acknowledge  receipt  of  a  check  for 
five  thousand  dollars  ($5,000.00)  in  favor  of  E. 
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M.  Upton«  on  the  Mercantile  Trust  &  Deposit 
CJompany  of  Baltimore  signed  by  H.  G.  Davis, 
as  payment  on  account  of  the  purchase  money 
upon  above  Porter  tract. 

"My  authority  for  signing  this  agreement  of 
sale  is  letters,  and  a  telegram  from  E.  M.  Up- 
ton, dated  Rochester,  N.  Y.  April  7,  1902,  ad- 
dressed to  me,  and  which  reads  as  follows: 
'Close  deal  at  thirteen  doUars  net  to  us,  if  five 
thousand  dollars  is  deposited  in  some  bank  as 
Trustee.'  J.  K.  Moore,  Agent" 

Signed  in  duplicate. 


(« 


This  paper  purports  to  have  been  acknowl- 
edged before  a  notary  public  in  Washington, 
D.  C,  April  24,  1902,  and  to  have  been  re- 
corded in  Webster  and  Randolph  Counties  on 
April  28,  1902,  and  May  1, 1902,  respectively. 
The  record  shows,  however,  that  while  the 
legal  title  to  the  land  stood  in  the  name  of 
Upton  others  were  benefldally  interested  with 
him  and  that  subsequently,  on  May  16,  1902, 
at  ^  meeting  of  the  owners  in  New  York,  a 
paper  was  signed  by  them  but  not  then  ac- 
knowledged. On  June  23,  1903,  it  was  ac- 
knowledged by  Baldwin,  Upton  and  McGraw 
before  a  notary  public  of  Taylor  County,  West 
Virginia,  and  proven  by  the  oaths  of  Upton 
and  Baldwin  as  to  Warner,  Beckley  and  Rum- 
sey  before  the  clerk  of  the  Coimty  Court  of 
Randolph  County  on  June  24,  1903,  and  on 
the  same  day  admitted  to  record  in  that  coun- 
ty by  him,  as  follows: 

''Memorandum  of  agreement  made  and  en- 
tered into  this  sixteenth  day  of  May,  1902,  by 
the  parties  hereto. 

"Whereas  Eli  M.  Upton  holds  the  legal  title* 
to  what  is  known  as  the  Elk  lands,  comprising 
ten  thousand  and  twelve  (10,012)  acres  on  the 
waters  of  Elk  River  in  the  state  of  West  Vir- 
ginia, and  better  known  as  the  Porter  land; 
and 

"Whereas  the  said  Eli  M.  Upton,  with  the 
concurrence  and  consent  of  all  the  owners  of 
said  land  with  the  exception  of  John  T.  Mc- 
Graw did  sell  the  said  Arthur  Lee,  Trustee,  for 
Henry  6.  Davis,  at  and  for  the  sum  of  thirteen 
doUars  ($13)  per  acre  net  to  the  owners  there- 
of;  and 

"Whereas  at  a  meeting  of  all  of  the  owners 
of  said  land  this  day  held  at  the  Waldorf-As- 
toria Hotel,  in  the  city  of  New  York,  all  of  the 
parties  owning  said  lands  have  concurred  in 
said  sale  and  desire  to  ratify  and  confirm  the 
act  of  the  said  Eli  M.  Upton  in  so  selling  said 
land  to  said  Lee,  Trustee  for  said  Davis,  at 
said  price  of  thirteen  dollars  ($13)  per  acre; 
and 

"Whereas  the  said  McGraw  declining  to  con- 
cur in  the  sale  of  said  land  and  at  said  meet- 
ing of  the  owners  thereof  this  day  held  the  said 
McGraw,  for  reasons  which  are  sufficient  and 
satisfactory  to  him,  did  concur  in  said  sale, 
this  making  the  sale  of  the  whole  of  said  land 
comprising  said  ten  thousand  and  twelve  (10,- 
012)  acres  to  said  Lee,  Trustee  for  said  Davis, 
full  and  complete: 

"Now  therefore  this  agreement  witnesseth: 
That  the  said  parties,  the  owners  of  said  lands, 
do  concur  in,  ratify  and  confirm  the  act  of  the 
said  Upton  in  selling  the  said  land  to  said  Lee, 
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Trustee  for  said  DaTis,  thus  making  the  title 
of  the  said  land  fuU  and  complete  in  the  pur- 
chaser thereof  under  the  sale  so  made  by  the 
said  Upton,  Tn.stee. 
"Witness  the  following  signatures  and  seals: 

"E.  M.  Upton. 

"A.  T.  Baldwin. 

"C.  M.  Warner. 

"L.  N.  Beckley. 

"Jno.  T.  McGraw. 

"Waiiam  Rumsey." 

It  will  be  observed  that  neither  Arthur 
Lee,  Trustee,  nor  Henry  G.  Davis  were  sub- 
scribing parties  to  either  of  these  papers; 
and  the  bill  shows  that  no  attempt  was  made 
to  put  them  into  execution  by  deed  until  July 
9,  1003,  on  which  day  a  deed  purporting  to 
have  been  made  by  Eli  M.  Upton  and  Fannie 
M.,  his  wife,  parties  of  the  first  part,  and 
Arthur  Lee  and  Grace  D.  Lee,  of  the  second 
part,  and  Henry  G.  Davis  of  the  third  part, 
was  acknowledged  by  said  first  parties  in 
Monroe  County,  New  York,  on  July  14,  1903, 
and  by  the  second  parties  in  Randolph  Coun- 
ty, West  Virginia,  on  July  24,  1903,  and  to- 
gether with  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  West  Virginia,  referred  to  in  said  deed, 
was  admitted  to  record  in  Randolph  County, 
which  deed  recites  the  source  of  title  of  said 
Upton,  that  he  had  contracted  to  sell  said 
land  to  Arthur  Lee,  Trustee,  at  the  price  of 
thirteen  dollars  per  acre,  and  that  at  the 
time  of  said  sale  there  was  pending  undeter- 
mined in  the  said  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  West 
Virginia  a  suit  in  equity  in  which  said  Upton 
was  plaintiff  and  James  Woodzell  and  others 
were  defendants,  in  which  the  title  and 
boundary  of  said  land  was  in  controversy, 
and  in  which  suit  by  decree  pronounced  June 
12,  1903,  the  right  and  title  of  so  much  of 
said  10,012  acres  as  laid  in  Randolph  County, 
estimated  at  7,800  acres,  was  confirmed,  and 
reciting  also  imder  a  "whereas"  that  said 
Davis  had  elected  to  take  at  said  price  of 
thirteen  dollars  per  acre  all  of  the  boundary 
of  said  land  lying  in  the  County  of  Ran- 
dolph, estimated  to  be  7,378  acres,  and  all 
thereof  lying  in  Pocahontas  County,  estimat- 
ed at  150  acres,  and  aggregating  7,528  acres, 
and  to  pay  for  the  same  at  the  rate  of  thir- 
teen dollars  per  acre,  as  part  performance  by 
said  Upton  of  his  contract,  and  which  elec- 
tion was  accepted  and  concurred  in  by  said 
parties  of  the  first  iwrt,  and  which  deed  fur- 
ther witnessed  that  for  and  in  consideration 
of  thirteen  dollars  per  acre,  aggregating  |97,- 
864.00,  paid  to  the  said  Eli  M.  Upton  by  the 
said  Henry  G.  Davis,  the  receipt  whereof  was 
thereby  acknowledged,  the  said  parties  of 
the  first  and  second  parts  thereto  purport  to 
grant  and  convey  by  metes  and  bounds  unto 
said  Davis  those  portions  of  said  land  lying 
in  the  counties  of  Randolph  and  Pocahontas, 
aggregating  7,528  acres.  And  said  deed  also 
provided  that  the  title  to  the  remaining  parts 
of  said  10,012  acres  lying  in  the  county  of 


Webster  was  to  remain  In  said  Upton  for  the 
present,  subject  to  the  said  contract  of  sale 
to  Arthur  Lee,  Trustee.  This  deed  was  ad- 
mitted to  record  in  Randolph  County  July  24, 
1903.  If  ever  admitted  to  record  In  Pocahon- 
tas County,  the  record  does  not  show  it. 

Said  contracts  and  so  much  of  said  deed 
to  Henry  G.  Davis  are  recited' herein  for  the 
purpose  of  showing  the  nature  of  the  con- 
tracts and  deed,  and  the  status  of  the  title 
to  said  land,  and  the  record  thereof  as  af- 
fecting the  right  of  Cooper  depending  on 
his  attachments  sued  out  and  levied  theredn 
on  May  28,  and  following,  in  1903.  As  al- 
ready shown,  these  attachments  antedated 
the  recordation  of  the  alleged  contract  of 
May  16, 1902,  not  recorded  until  May  23, 1903, 
but  were  subsequent  in  date  to  the  alleged 
contract  of  April  8,  1902,  recorded  April  24, 
1902.  The  present  bill  with  Its  exhibits  shows 
that  the  authority  of  Moore  to  make  this  un- 
ilateral contract  was  put  in  issue  in  the  orig- 
inal suit  of  Cooper  against  Upton;  and  it 
appears  from  the  record  of  that  suit,  exhibit- 
ed with  the  bill  in  this  suit,  that  the  con- 
tract was  not  ratified  by  the  owners  until 
the  contract  of  May  16,  1902,  not  recorded 
until  June,  1903.  But  assuming  authority  of 
Moore  to  make  the  contract,  what  was  its 
effect  on  the  rights  of  Cooper  as  an  attaching 
creditor  of  Upton,  in  his  original  suit  and 
the  attachments  then  levied  on  said  land? 
Clearly,  neither  of  these  contracts  or  papers 
amounted  to  more  than  propositions  or  op- 
tions to  sell  the  land  to  Lee,  Trustee  for 
Davis,  not  accepted  by  Davis  or  Lee  until 
the  deed  for  the  Randolph  and  Pocahontas 
lands  was  executed  and  delivered  on  July 
9,  1903,  for  in  that  deed  it  is  recited,  as  al- 
ready shown,  that  Davis  thereby  elected  to 
take  not  all,  but  only  the  portions  of  said 
tract  lying  in  Randolph  and  Pocahontas 
counties;  and  it  is  pertinent  to  again  refer 
to  the  facts  recited  in  the  deed  that  the  elec- 
tion was  not  made  until  after  the  date  of  the 
decree  in  Upton  versus  Woodzell,  settling 
Upton's  title  to  the  Randolph  part  of  the 
land,  had  been  entered.  Another  pertinent 
fact  appearing  upon  the  face  of  the  bill  and 
exhibits  is  that  by  the  deed  of  June  9,  1903, 
Upton  thereby  acknowledges  paymoit  of  the 
entire  amount  of  the  purchase  money  for  the 
acreage  Davis  so  elected  to  take.  It  does  not 
appear  that  the  check  for  $5,000.00,  not  cash» 
receipted  for  in  the  option  contract  of  April 
8,  1902,  was  ever  collected,  or  that  any  other 
thing  of  .value  was  parted  with  by  Davis  or 
Lee  at  that  time. 

Appellants  took  title  under  Davis,  and  un- 
less the  proposition  afi^rmed  and  relied  on  by 
counsel  be  well  founded  in  law,  namely,  that 
the  making  and  recordation  of  the  contract 
of  April  8,  1902,  precluded  Cooper  from  ao- 
quiring  by  his  subsequent  attachments  any 
rights  upon  the  land  contracted  for,  Davis 
when  he  elected  in  July,  1903,  to  take  the 
land  and  procured  the  deed  of  that  date  frona 
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rpton  and  the  Lees,  was  a  pendente  lite  pur-  j  simply  to  an  unaccepted  option  at  the  time 
chaser  with  notice  of  the  attachments  and  |  of  Cooper's  attachments;    neither  got  any- 


the  Us  pendens  recorded. 

The  proposition  of  counsel  depends  on  the 
character  of  Upton's  title  or  right  after  the 
record  of  the  option  contract,  and  whether 
the  land  standing  in  his  name  was  attachable 
at  the  suit  of  Cooper.  The  position  of  appel- 
lants* counsel  is  that  Cooper's  only  remedy, 
in  view  of  the  recorded  contract,  was  to  sum- 
mon Davis,  or  Lee,  Trustee,  as  garnishees, 
and  thereby  acquire  a  lien  on  the  money  in 
their  hands  due  Upton  on  the  contract.  But 
only  Upton,  not  Lee  or  Davis,  was  bound  oy 
these  unilateral  agreements.  Davis  did  not 
elect  to  take  the  land  until  after  Upton's  title 
had  been  adjudicated  by  the  Federal  Court, 
in  June,  1903.  In  this  status  of  the  title  and 
the  rights  of  the  parties,  was  not  the  land  of 
Upton  attachable?  If  the  land  was  attach- 
able, then  Cooper  by  his  attachments  as  de- 
•creed  by  the  lower  court,  acquired  a  Hen  there- 
on, and  process  of  garnishment  was  not  his 
remedy.  At  this  time  neither  Davis  nor  Lee, 
Trustee,  owed  Upton  anything,  and  no  doubt 
this  would  have  been  their  defense  on  gar- 
nishment. 

[1,  2,  8]  A  contract  by  which  one  binds  him- 
self to  sell  and  convey  to  another  certain 
property  at  a  stipulated  price  within  a  speci- 
fied or  reasonable  time,  leaving  it  in  the  dls- 
<Tetion  of  the  other  party  to  take  and  pay  for 
the  property,  is  termed  in  law  an  option  con- 
tract Such  a  contract  transfers  to  the  op- 
tionee no  title  to  the  property.  His  right  is 
not  in  rem,  but  in  personam.  The  right  thus 
acquired  is  to  call  for  specific  execution  with- 
in the  time  limited.  21  Am.  &  Eng.  Enc.  Law, 
pp.  924,  925.  And  we  have  held,  in  accord- 
ane  with  the  principle  laid  down  in  the  au- 
thority dted,  that  such  an  option  contract 
does  not  vest  in  the  person  to  whom  the  offer 
of  sale  is  made  any  title  to  the  land,  either 
legal  or  equitable,  and  that  his  assignment 
under  the  contract  passes  no  title  to  the  as- 
signee. Rease  v.  Kittle,  56  W.  Va.  269,  49  S. 
£.  150.  So  that,  according  to  the  authorities, 
neither  Davis  nor  Lee  acquired  any  title  to 
the  land  of  Upton  invalidating  Cooper's  at- 
tachments. 

But  counsel  for  appellants  say  they  are 
folly  protected  in  their  rights  by  section  4 
of  chapter  74  of  the  Code  (sec,  3834),  pro- 
viding : 

*'Aoy  contract  in  writing,  made  in  respect  to 
real  estate  or  goods  and  chattels,  in  considera- 
tion of  marriage,  or  made  for  the  conveyance 
or  sale  of  real  estate,  or  a  term  therein  of 
more  than  ^ve  years,  shall,  from  the  time  it  is 
duly  admitted  to  record,  be,  as  against  creditors 
and  parchasera,  as  valid  as  if  the  contract  was 
8  deed  conveying  the  estate  or  interest  embrac- 
ed in  the  contract." 

[3]  Undoubtedly  this  statute  protected 
Davis  and  Lee  in  whatever  interest  they  ac- 
quired  by  the  contract.     But  it  amounted 


thing  thereby  except  the  right  at  his  election 
to  buy,  and  then  subject  to  whatever  rights 
may  have  intervened  in  favor  of  others 
against  the  land.  In  case  Judgment  had  been 
recovered  against  Upton  and  recorded  against 
the  land,  the  optionee,  when  he  came  to  ex- 
ercise his  right  of  purchase  subsequently, 
would  have  been  bound  to  take  notice,  and 
before  paying  the  purchase  money  would 
have  had  the  obligation  thrust  upon  him  of 
seeing  the  lien  discharged  out  of  the  purchase 
money.  And  the  same  obligation  would  resli 
on  the  purchaser  exercising  his  rights  under 
the  option,  to  look  after  liens  acquired  on 
the  land  by  attachments  properly  levied. 
The  cases  of  Conaway  &  Smith  v.  Sweeney, 
24  W.  Va.  643,  Thorn  v.  Phares,  85  W.  Va. 
771,  14  S.  E.  399,  and  Withers  v.  Carter,  4 
Grat  (Va.)  407,  50  Am.  Dec.  78,  involved  cases 
where  actual  sales  of  land  by  contracts  re- 
corded were  Involved,  and  of  course  the 
rights  of  the  purchasers  were  protected  by 
the  statute.  But  here  we  have  only  the  op- 
tion contracts,  with  right  of  election  to  take 
or  not  to  take  the  land,  not  exercised  until 
after  the  rights  of  Cooper  under  his  attach- 
ment became  effective. 

The  proposition  advanced  by  counsel  for 
appellants  that  land  thus  sold  or  optioned 
but  not  yet  conveyed  is  not  subject  to  attach- 
ment is  negatived  by  the  authorities.  They 
hold  that  the  interest  of  the  vendor  in  the 
land  is  attachable.  6  Corpus  Juris,  p.  207, 
i  378.  In  Sheehy  v.  Scott,  128  Iowa,  551,  104 
N.  W.  1139,  4  L.  R.  A.  (N.  S.)  365,  the  direct 
question  here  presented  was  involved.  It 
was  there  held  that,  when  the  contract 
though  executory  is  completed,  the  vendor 
holds  the  legal  title  in  trust,  and  his  interest 
in  the  land  is  not  attachable;  but  when  the 
contract,  as  in  the  case  here,  is  not  purely 
executory  and  in  no  way  binds  the  optionee 
to  complete  the  purchase,  the  contract  does 
not  vest  in  him  any  interest  in  the  land,  and 
that  the  land  is  attachable  as  the  land  of  the 
vendor.  And  in  Coggshall  v.  Marine  Bank 
Co.,  63  Ohio  St.  88,  57  N.  E.  1086,  it  was  de- 
cided that  the  interest  of  a  vendor  in  such  a 
case  is  not  that  of  a  mere  naked  trustee  for 
the  vendee,  but  a  beneficial  estate  in  the  lands 
to  the  extent  of  the  unpaid  purchase  money. 
The  rule  must  apply  with  greater  force,  where 
as' here  the  contract  was  unilateral,  not  bind- 
ing on  the  purchaser,  without  acceptance  of 
tlie  option,  converting  the  contract  into  one 
binding  him  also.  See,  also,  as  bearing  on 
this  proposition,  Brett  v.  Thompson,  46  Me. 
480,  and  French  v.  Sturdivant,  8  Me.  (8 
Greenl.)  246. 

Upon  these  authorities  we  conclude  that 
the  interest  of  a  vendor  in  an  option  contract, 
unilateral  in  character,  not  binding  on  the 
vendee,  but  with  right  of  election  in  him  to 
purchase,  is  an  interest  in  land  subject  to 
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attachment  at  the  suit  of  a  creditor  of  the 
vendor,  and  binding  the  interest  of  the  ven- 
dor therein. 

[4,  6]  The  next  question,  covering  the  first 
and  second  propositions  advanced,  is,  were 
the  rights  of  Cooper  as  attaching  creditor  of 
Upton  terminated  by  the  final  decree  of  this 
court  upon  appeal  by  Upton  from  the  decree 
in  favor  of  Cooper  in  his  original  suit,  pro- 
nounced here  November  30,  1909?  The  ap- 
pellants claim  title  under  Davis  and  McGraw^ 
and  their  purchases  were  all  prior  to  the 
date  of  the  final  decree  of  this  court.  The 
case  was  pending  in  this  court  upon  rehearing 
granted  Cooper  when  the  Upper  Elk  Coal 
Company  acquired  its  title,  and  continued 
pending,  either  in  the  court  below  or  here, 
from  the  time  it  was  instituted  until  the 
final  decree  of  March  30, 1909.  So  that  Davis 
and  his  successors  in  title  were  all  pendente 
lite  purchasers  as  to  Cooper*s  suit  and  bound 
by  notice  thereof  unless  relieved  by  the  final 
decree  here,  and  were  unaffected  by  Cooper's 
bill  of  review  filed  in  the  circuit  court  for  aft- 
er discovered  evidence  on  October  19,  1909, 
only  a  little  more  than  six  months  after  the 
date  of  said  final  decree. 

[6]  The  statute  gave  Cooper  a  year  after 
said  decree  in  which  to  present  his  bill  of  re- 
view. But  it  is  contended  that  the  bill  of 
review  constituted  a  new  suit  in  so  far  as 
Cooper  sought  thereby  to  review  his  rights 
as  attaching  creditor  under  his  original  bill 
without  suing  out  new  attachments  and  re- 
cording anew  notice  of  lis  pendens,  and  that 
his  efforts  in  that  respect  were  abortive  and 
the  decree  appealed  from  in  his  favor  there- 
in is  erroneous  and  ought  to  be  reversed.  It 
is  undoubtedly  true  that  bills  of  review,  like 
writs  of  error  and  appeal,  are  for  some  pur- 
poses in  the  nature  of  new  suits.  They  are 
so  for  the  purpose  of  protecting  purchasers 
under  decrees  sought  to  be  reviewed  for  er- 
ror, between  the  date  of  sudi  decree  and  the 
filing  of  a  bill  of  review  or  suing  out  of  ap- 
pellate process.  We  have  so  decided  in  the 
several  cases  cited  and  relied  on  by  appel- 
lants' counsel,  notably  the  cases  of  Dunfee 
V.  Childs,  59  W.  Va.  225,  239,  63  S.  B.  209 ; 
Wingfield  v.  Neall,  60  W.  Va.  106,  64  S.  E. 
47,  10  L.  IL  A.  (N.  S.)  443,  116  Am.  St  Rep. 
882,  9  Ann.  Cas.  982:  and  Perkins  v.  Pfalz- 
graff,  60  W.  Va,  121,  63  S.  E.  913.  If  appel- 
lants had  become  purchasers  of  the  lands  be- 
tween the  date  of  said  final  decree  and  the 
date  of  the  filing  of  Cooper's  bill  of  review, 
they  would  undoubtedly  be  protected  by  the 
principles  of  those  cases  and  others;  but 
they  did  not  They  purchased  when  Cooper's 
suit  was  still  pending,  either  in  the  circuit 
court  or  in  this  court,  and  they  were  not  pur- 
chasers under  decrees  entered  in  that  suit. 

[J]  That  a  bill  of  review  lies  to  review  a 
decree,  for  after  discovered  evidence,  even 
after  affirmance  here  on  appeal,  is  settled  law 
In  this  state.    Davis  Sewing  Machine  Co.  v« 


Dunbar,  32  W.  Va.  335,  9  S.  E.  237;  Dunfee 
V.  Childs,  supra ;  McLanahan  v.  Mills,  73  W. 
Va.  246,  80  S.  E.  351.  Such  a  decree  can  not 
be  reheard  after  affirmance  here  for  mere 
matters  of  law  or  fact  apparent,  but  only  for 
after  discovered  evidence.  As  to  those  er- 
rors of  law  or  fact  appearing  on  the  former 
decree,  affirmed  here,  they  are  res  adjudicata 
and  can  not  be  again  reviewed  by  bill  of  re- 
view, or  otherwise  impeached,  except  for 
fraud  or  upon  some  other  ground  of  equita- 
ble Jurisdiction. 

Such  being  the  settled  law  relating  to  bills 
of  review,  how  shall  it  be  applied  to  the  csli^ 
at  bar?  It  is  said  that  the  decree  appealed 
from  operated  to  set  aside  the  decree  of  thi« 
court  reversing  the  decree  of  the  lower  courc 
and  dismissing  Cooper's  bill,  which  it  Is  ai 
gued  is  without  precedent  But  if  Coopet 
was  entitled  to  his  bill  of  review  for  evi- 
dence discovered  after  the  decree,  how  could 
he  have  the  benefits  thereof  without  such  re- 
sult to  our  decree?  No  matter  that  a  bill  of 
review,  as  is  also  an  appeal  is  a  new  suit  for 
some  purposes,  already  alluded  to  It  is  not 
so  to  the  extent  that  it  has  no  connection 
with  nor  effect  upon  the  original  suit  or  the 
decree  therein.  The  purpose  of  both  proceed- 
ings is  the  same,  namely,  the  correction  of  er- 
rors in  a  decree  or  judgment  already  entered,, 
and  it  would  be  a  strange  doctrine  that  such 
purpose  could  be  frustrated  by  the  fiction 
that  such  proceedings  on  error  constituted 
new  suits.  State  v.  Moore,  77  W.  Va.  325^ 
328,  87  S.  E.  867.  Certainly  reversal  of  a  de- 
cree on  bill  of  review  or  appeal  would  restore 
plaintiff  to  his  rights  and  remedies  as  against 
the  parties  to  the  suit;  and  if  as  to  them, 
why  not  also  as  to  pendente  lite  purchasers? 
In  this  case,  as  we  hold,  appellants  stand  in 
the  shoes  of  Upton,  except  as  to  any  rights 
in  which  they  are  protected  by  the  option 
contracts  pleaded  and  relied  on,  which  we 
have  already  attempted  to  define. 

[9]  There  are  some  decisions  to  the  con- 
trary, it  seems,  but  the  great  weight  of  au- 
thority is  that  a  purchaser  after  judgment 
or  decree,  but  while  the  decree  is  subject  to 
review  or  further  proceedings  thereunder, 
takes  subject  thereto.  25  Cyc.  1472,  note  2» 
citing  among  other  cases,  Farniers'  Bank  of 
Frankfort  v.  First  National  Bank,  30  Ind. 
App.  520,  66  N.  E.  503.  Such  is  the  law  appli- 
cable to  bills  of  review  or  appeals  except  In 
the  instances  observed  in  our  cases  of  Dun- 
fee V.  Childs,  and  other  cases  cited.  25  Cyc. 
1473.  As  already  observed,  appellants  do  not 
come  within  the  protection  of  those  cases. 
As  recently  decided  here,  the  common-law 
doctrine  of  lis  pendens  is  that  one  who  pur- 
chases from  a  party  pending  suit  a  part  or 
the  whole  of  the  subject  matter  involved  in 
the  litigation,  takes  it  subject  to  the  final 
disposition  of  the  cause  and  is  bound  by  the 
decision  that  may  be  entered  against  the  par* 
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ty  from  whom  lie  derived  tiUe.  Rardln  ▼. 
Kardin,  102  S.  E.  295.  An  ameadment  to  the 
bill,  or  complaint,  after  the  purchase  or  the 
acquisition  of  other  rights  pendente  lite 
which  does  not  alter  the  cause  of  action,  does 
not  affect  the  lis  pendens,  since  it  relates 
back  to  the  filing  of  the  original  bill.  So  the 
law  is  stated  in  26  Gyc.  1743,  and  the  cases 
dted  in  the  note  thereto. 

A  bill  of  reyiew  for  after  discovered  evi- 
dence does  not  change  the  cause  of  action; 
it  only. seeks  to  open  up  the  cause  to  let  in 
the  evidence  of  the  facts  well  pleaded  in  the 
original  bill.  If  a  new  cause  of  action  was 
pleaded  and  relied  on,  the  original  bill  per- 
haps would  not  be  notice  thereof  nor  bind  a 
pendente  lite  purchaser. 

One  question  is  presented  on  appeal  which 
we  can  not  overlook.  Manifestly  the  atten- 
tion of  the  circuit'  court  was  not  called  to 
the  fact  that  pending  the  suit  540.5  acres  of 
the  land  levied  on  by  Cooper  was  adjudged 
to  belong  to  Christian  Seybolt  and  not  to  Up- 
ton. Appellants  did  not  purchase  the  land 
from  Upton,  but  subsequently  to  the  Judg- 
ment in  favor  of  Seybolt,  it  was  purchased 
by  them  or  one  of  them  from  Seybolt;  other- 
wise they  would  not  now  be  injuriously  af-- 
feded  by  the  error  in  the  decree  sustaining 
Cooper's  demurrer.  Their  bill  on  its  face 
presented  good  ground  for  relief  as  to  that 
portion  of  the  land  attached  and  decreed  to 
be  sold ;  and  doubtless  if  the  court's  atten- 
tion had  been  particularly  directed  to  the 
fact,  the  demurrer  would  have  been  overrul- 
ed as  to  that  matter  and  Cooper  ruled  to  an- 
swer, as  he  ought  to  have  been.  However, 
as  the  record  shows  ample  property  to  satis^ 
fy  Cooper's  judgment  without  the  tract  of 
540.5  acres,  it  will  not  likely  be  necessary  for 
him  to  pursue  it  further  in  the  prosecution 
of  this  suit 

For  the  foregoing  reasons,  we  are  of  opin- 
ion to  modify  the  decree  so  as  to  overrule 
Cooper's  demurrer  to  so  much  of  the  bill  as 
sought  relief  against  the  sale  of  the  540.5 
acres,  and  in  all  other  respects  to  affirm  the 
same. 

As  Cooper  substantially  prevails  here,  he 
will  recover  his  costs  in  this  court 
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(SyUdbus   by   the   Oouri.) 

1.  Appeal  and  error  ^=>I002— Verdlot  on  oon- 
flletlng  evidence  not  set  asids  unless  Indloat- 
ing  passion  or  prejudice. 


evidence  so  strongly  preponderates  against  the 
verdict  as  to  indicate  that  the  jury  was  moved 
by  passion,  prejudice,  or  some  other  improper 
influence. 

2.  Appeal  and  error  ^==>930(l),  I004(i)— Ver- 
dict presumed  based  on  evidence;  verdict  for 
damages  will  not  be  disturbed  If  within  esti- 
mates in  testimony. 

There  is  a  presumption  that  the  verdict  of 
a  Jury  is  based  upon  a  fair  consideration  of  all 
matters  presented  to  it,  and  if  in  an  action  for 
damages  for  breach  of  a  contract  the  evidence 
does  not  certainly  fix  the  amount  of  such  dam- 
ages, but  depends  upon  varying  amounts  fixed 
by  different  witnesses,  the  verdict  will  not  be 
disturbed  if  the  amount  found  is  within  the  es- 
timates given  in  the  testimony. 

3.  Appeal  and  error  ^=»932(l)— Jnry  will  not 
be  oonsidered  to  have  ineluded  Hems  not  sup- 
ported by  evMence. 

In  an  action  for  damages  for  breadi  of  con- 
tract it  will  not  be  held  that  the  jury  included 
an  item  not  supported  by  the  evidence  and  re- 
jected in  toto  another  finding  support  in  the 
evidence,  op<m  the  sole  ground  that  to  in- 
clude such  improper  item  with  others  found  by 
the  jury  will  make  the  exact  amount  of  the 
verdict,  while  to  exclude  such  item  and  include 
the  whole  of  the  item  finding  support  in  the 
evidence  would  make  an  amount  in  excess  of 
the  verdict 

4.  Sales  ^=94l8(2)»IMeasure  of  damages  for 
breach  of  contract  to  deliver  personal  prop- 
erty at  definite  time  stated. 

Where,  in  an  action  for  breach  of  a  con- 
tract, it  appears  that  the  plaintiff  was  entitled 
to  receive  certain  personal  property  at  a  defi* 
nite  time,  his  measure  .of  damages  is  the  value 
of  such  property  at  the  time  and  place  it 
should  have  been  delivered  to  him,  less  any 
amount  remaining  unpaid  upon  the  purchase 
money,  with  interest  thereon  to  the  date  of 
the  verdict. 

5.  Trial  ^ss>237 (4)"— Instruction  defining  "pre- 
ponderance of  evidence"  held  not  improper. 

An  instruction  properly  defining  the  term 
"preponderance  of  the  evidence*'  is  not  im- 
proper in  a  case  where  the  jury  has  been  in- 
structed that  certain  elements  must  be  proven 
by  a  preponderance  of  the  evidence,  even 
though  there  are  other  elements  which  the  jury 
have  been  instructed  must  be  proved  by  evi- 
dence clear,  full  and  convincing. 

6.  Appeal  and  error  ^=:>207»lmp roper  argu- 
ment not  considered  in  absence  of  request  for 
instruction. 

This  court  will  not  consider  errors  predi- 
cated upon  the  abuse  of  counsel  of  the  priv- 
Uege  of  argument,  unless  it  appears  that  the 
complaining  party  asked  for  and  was  refused 
an  instruction  to  the  jury  to  disregard  the  im- 
proper remarks,  and  duly  excepted  to  such  re- 
fusal. 

Error  to  Circuit  Court,  Upshur  County. 
Action  by  John  W.  McCullough  against  H. 


The  verdict  of  a  jury,  based  upon  confiict-  ;  B.  Clark.     Judgment  for  plalntiil,  and  do- 
ing evidence,  will  not  be  set  aside,  unless  the  [  fendant  brings  error.    Afiirmed. 

es>For  other  cases  see  same  topic  and  KBT-NUHBBR  in  all  Key-Numbered  Digests  and  Indexes 

^Relisarlng  denied  April  6,  192L  > 
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Toung  &  McWhorter  and  J.  M.  N.  Downes, 
all  of  Buckhannon,  for  plaintiff  in  error. 

Samuel  T.  Spears  and  Talbott  &  Hoover, 
all  of  Elkins,  for  defendant  in  error. 

RITZ,  P.  The  defendant  by  this  writ  of 
error  seeks  reversal  of  a  Judgment  against 
him  for  the  sum  of  $203,907.28,  for  damages 
for  the  breach  of  an  alleged  contract  for 
the  sale  of  certain  corporate  stock. 

Plaintiff  and  defendant  for  many  years 
had  been  business  associates,  and  in  the 
spring  of  1915  were  jointly  interested  in 
lumber  operations  in  the  state  of  West  Vir- 
ginia, carried  on  in  the  name  of  Virginia 
Lumber  Company,  and  in  like  operations  in 
Virginia,  Tennessee,  and  North  Carolina, 
conducted  in  the  name  of  Damascus  Lum- 
ber Company.  In  addition  to  these  com- 
panies, in  which  they  had  a  common  interest, 
there  were  some  other  concerns  in  which 
they  were  likewise  jointly  interested,  but 
which  are  only  incidentally  involved  in  this 
litigati<Mi.  In  addition  to  the  interest  which 
the  defendant  had  in  common  with  the  plain- 
tiff, he  was  largely  interested  in  many  other 
concerns  with  which  the  plaintiff  had  no 
connection.  For  a  few  months  prior  to  April, 
1915,  the  Virginia  Lumber  Company  and  the 
Damascus  Lumber  Company,  owned  and  con- 
trolled by  the  parties  to  this  suit,  were  hav- 
ing trouble  in  carrying  on  their  affairs.  The 
plants  had,  to  a  large  extent  at  least,  closed 
down,  and  the  parties  were  having  difficulty  in 
securing  sufficient  funds  to  meet  the  outstand- 
ing obligations.  Many,  conferences  were  had 
between  McCullough  and  Clark  with  a  view 
to  devising  means  to  put  these  concerns  on  a 
sound  financial  basis.  In  addition  to  needing 
money  for  the  purpose  of  taking  care  of  these 
companies^  Clark  also  needed  considerable 
sums  of  money  to  take  care  of  his  other  in- 
terests. It  sufficiently  appears  that  both  of 
the  parties  had  plenty  of  assets  to  take  care 
of  their  liabilities,  their  difficulties  being  in 
providing  liquid  assets  as  the  same  were  need- 
ed. McCullough  claims  that  after  a  confer- 
ence lasting  over  several  days  Clark  propos- 
ed to  him  that  he  would  sell  his  Interest  in 
the  Virginia  Lumber  Company  for  the  sum  of 
$325,000,  and  in  the  Damascus  Lumber  Com- 
pany for  the  amount  that  he  had  Invested  in 
that  comiwny,  less  such  amounts  as  had  been 
withdrawn  therefrom  by  him,  with  interest 
compounded  every  four  months;  or  that  he 
would  buy  McCullough*s  interests  in  these 
companies  on  the  same  basis,  the  proposition 
being  indivisible,  contemplating  the  purchase 
or  sale  of  both  properties  at  the  same  time; 
chat  he  considered  this  proposition  and  came 
to  the  conclusion  that  he  and  his  associates 
could  handle  the  same,  and  on  the  24th  of 
April,  1915,  In  the  city  of  Philadelphia,  ac- 
cepted Clark*s  proposition  to  sell  on  the  above 
terms ;  that  this  was  late  on  Saturday  eve- 
ning, and  for  that  reason  the  matter  of  pre- 


paring the  formal  contracts  was  deferred  un- 
til the  next  Monday;  that  he  communicated 
with  Mr.  Bowers,  who  was  interested  with 
him  in  the  Virginia  Lumber  Company  propo- 
sition, and  procured  Ms  attendance  at  Phila- 
delphia on  Monday  with  a  view  to  having 
him  render  financial  assistance  in  making 
the  purchase;  that  he  and  the  defendant 
Clark  spent  a  large  part  of  the  next  day, 
Sunday,  the  25th  of  April,  at  the  Manufac- 
turers' Club,  and  talked  over  to  a  consider- 
able extent  the  transaction  which  had  been 
concluded  on  the  day  before;  that  on  Mon- 
day morning  Mr.  Bowers  arrived^  and  he  ex- 
plained to  Bowers  what  he  had  done,  and 
Bowers  agreed  to  take  some  further  Interest 
in  the  Virginia  Lumber  Company  upon  the 
basis  of  the  purchase  made  by  McCullough ; 
that  they  then  went  to  Clark's  office  for  the 
purpose  of  putting  their  agreements  in  writ- 
ing; that  Clark  was  informed  that  Bowers 
would  be  jointly  interested  with  McCullough 
in  the  Virginia  Lumber  C<»npany  proposition, 
but  would  not  take  any  interest  in  the  Damas- 
cus purchase,  for  which  reason  it  would  be 
necessary  to  make  separate  contracts  cover- 
ing the  sale  of  his  interest  in  each  of  these 
companies;  that  this  was  satisfactory  to 
Clark,  and  they  began  the  preparaticxi  of 
a  contract  in  writing,  which  Is  introduced 
into  the  record,  evidencing  the  sale  of 
Clark's  Interest  in  the  Virginia  Lumber 
Company  to  McCullough  and  Bowers. 

It  appears  that  the  parties  were  engaged 
in  the  preparation  of  this  contract  practical- 
ly the  whole  of  the  day ;  Bowers  and  McCul- 
lough being  of  the  opinion  that  it  was  about 
5  o'clock  when  the  same  was  completed  and 
executed  by  the  parties,  and  Clark  stating 
that  in  his  opinion  It  was  even  later  than 
that.    After  this  contract  was  concluded,  Mc- 
Cullough claims  that  he  then  called  upon 
Clark  to  prepare  the  contract  showing  the 
sale  of  his  Interest  in  the  Damascus  Lumber 
Company  to  him,  and  that  Clark  replied  that 
it  was  then  late,  and  that  he  had  some  im- 
portant mail  requiring  attention,  and  asked 
him  and   Bowers  to  go  to  the  hotel,   and 
when  he  had  attended  to  his  pressing  af- 
fairs he  would  come  down  and  join  them 
at  supper.     In  this  he  Is  corroborated   by 
Bowers.    'He  and  Bowers  did  leave  Clark's 
office  and  went  to  the  Walton  Hotel,  where 
they  awaited  Clark's  appearance.    Some  time 
later  Clark,  in  accordance  with  his  promise, 
did  appear,  and  the  three  had  supper   to- 
gether.    McCullough  says  that  while   they 
were  at  the  hotel,  and  during  the  course  of  the 
meal,  he  took  up  with  Clark  again  the  mat- 
ter of  the  preparation  of  a  formal  written 
contract  evidencing  his  purchase  of  Clark's 
Interest  in  the  Damascus  Lumber  Company, 
and  that  Clark  then  advised  him  that    it 
would  be  impossible  to  prepare  this  contract 
until  they  had  had  an  audit  made  of  the 
Damascus  Lumber  Company's  accounts,  and 
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the  amount  comliig  to  lilm  ttms  determined ; 
that  be  (McCullough)  Insisted  that  this  was 
not  necessary ;   that  in  the  written  contract 
the  consideration   could   be   specified   in   a 
general  way,  and  could  thereafter  be  deter- 
mined by  an  audit  made  of  the  company's 
business;    that  Clark  protested  against  pre- 
paring the  contract  in  this  way,  and  that  some 
heated  conversation  followed;    and  that  in- 
stead of  preparing  the  Damascus  Lumber 
Company  contract  the  next  morning  as  Mc- 
GuUough  insisted  should  be  done  Clark  left 
the  city.    As  to  what  happened  at  the  hotel 
on  this  occasion,  McCullough  is  corroborated 
by  Bowers,  who  was  present  and  heard  the 
conyersation.     Clark  contends   that   McCul- 
loug  never  mentioned  to  him  the  matter  of 
preparing  any  contract  for  the  sale  of  his 
interest  in   the  Damascus  property  at  his 
office  after  the  contract  evidencing  the  sale 
of  the  Virginia  Lumber  Company  interests 
had  been  concluded,  but  he  admits  that  Mc- 
Cullough did  insist  on  the  preparati<»i  of 
this  contract  at  the  Walton  Hotel,  but  con- 
tends that  he  then  and  there  repudiated  the 
idea  that  he  had  made  any  sale  of  his  in- 
terest, and  told  McCullough  that  when  they 
had   an   audit  made  and  found  how  they 
stood  he  would  then  be  willing  to  consider  a 
proposition  for  the  sale  of  his  interest    Mc- 
OaUough  and  Bowers  interested  some  other 
parties  with  them  in  the  Virginia  Lumber 
Company  purchase,  and  for  the  next  few 
months  the  parties  seem  to  have  been  pretty 
closely  engaged  in  concluding  the  transfer 
of  these  interests  from  Clark  to  McCullough 
and  his  associates.     This  transaction  was 
finally  consummated  with  a  slight  modifica- 
tion on  account  of  a  vendor's  lien  on  some 
of  the  property,  which  it  was  agreed  should 
be  taken  care  of  by  the  purchaser  instead 
of  by  Clark  as  had  been  originally  designed. 
McCullough  contends  that  at  various  times 
after  the  April  transaction  he  demanded  of 
Clark  that  he  perform  his  contract  by  turn- 
ing over  to  him  his  interest  in  the  Damascus 
Company,  and  that  Clark  never  at  any  time 
denied  that  he  had  made  the  contract,  but 
always    insisted   that   he  could  not  finally 
consummate  it  until  an  audit  of  the  com- 
pany's affairs  was  made,  and  the  amount 
to  be  paid  to  him  determined,  while  Clark 
contends  that  McCullough  never  on  any  of 
these  occasions  made  any  contention  that  he 
had  purchased  his  Damascus  Lumber  Com- 
pany interest,  but  did  make  various  proposi- 
tions for  a  purchase  of  his  interest  in  that 
Gonqiany,   or  for   a   sale   to  Clark   of  his 
(HcCuliough's)  interest,  and  that  Clark  al- 
ways advised  him  that,  as  soon  as  the  audit 
was  made  and  the  status  of  aflTairs  deter- 
mined, he  would  consider  a  proposition  along 
that  line.     It  seems  that  the  Thayer  Com- 
pany was  indebted  to  the  Damascus  Lumber 
Company  in  a  considerable  sum  of  money, 
the  exact  amount  of  which  depended  upon  a 


settlement  with  that  company.  In  the  fall 
of  the  year  1915,  McCullough  wrote  this 
company  advising  it,  among  other  things, 
that  he  had  bought  Clark's  interest  in  the 
Damascus  Company,  and  was  then  the  sole 
owner  of  it,  and  that  he  desired  a  settlement 
of  the  outstanding  balance.  A  copy  of  this 
letter  he  forwarded  to  Clark.  Clark,  upon 
receipt  of  it,  responded  repudiating  the  state- 
ment that  McCullough  had  acquired  his  in- 
terest in  the  Damascus  Lumber  Company, 
and  McCullough  contends  that  this  is  the 
first  time  that  Clark  ever  did  deny  to  him 
that  he  had  not  sold  his  interest  upon  the 
terms  above  indicated. 

A  representative  of  the  Thayer  Company 
did  meet  Clark  and  McCullough  in  Phila- 
delphia in  the  early  part  of  December,  1915, 
and  a  settlement  was  made  of  the  accounts 
between  the  two  concerns,  and  that  com- 
pany paid  the  balance  which  it  owed  amount- 
ing to  about  $45,000.  McCullough  says  at 
this  time  he  again  insisted  on  Clark  having 
an  audit  made,  and  that  Clark  then  promised 
him  that  he  would  send  at  once  for  the  book- 
keeper of  the  Damascus  Lumber  Company, 
who  was  stationed  at  Damascus,  Va.,  and 
have  him  bring  all  of  his  books  and  records 
to  Philadelphia,  and  together  with  his  secre- 
tary, Mr.  Van  C}very,  an  audit  would  be 
made,  and  just  as  soon  as  the  amount  to 
be  paid  him  under  the  terms  of  the  contract 
was  thus  ascertained  he  would  conclude  the 
transaction.  This  was  on  the  2d  day  of  De- 
cember, 1915.  Clark  admits  that  he  did 
agree  to  send  for  Mr.  Midlam,  the  company's 
bookkeeper  at  Damascus,  for  the  purpose  of 
having  an  audit  made  of  all  the  affairs  of 
the  Damascus  Company,  with  a  view  of  as- 
certaining how  each  of  the  parties  stood, 
so  that  he  could  either  make  McCullough  a 
proposition  to  purchase  his  interest,  or  else 
McCullough  make  him  one  to  acquire  Clark's 
interest  in  that  company,  and  insists  that 
this  was  the  only  purpose  in  having  an  audit 
made.  McCullough,  it  appears,  went  to  the 
Damascus  Lumber  Company's  operation  at 
Damascus,  Va.,  immediately  after  this  meet- 
ing, and  while  there  inquired  of  Mr.  Midlam, 
the  bookkeeper,  whether  he  had  been  request- 
ed by  Mr.  Clark  to  bring  his  books  and  rec- 
ords to  Philadelphia  for  the  purpose  of  mak- 
ing this  audit  with  Mr.  Van  Every,  and  upon 
being  advised  that  he  had  not  received  any 
such  directions  McCtillough  wrote  to  Clark 
advising  him  that  Midlam  had  not  yet  re- 
ceived directions  to  come  to  Philadelphia 
to  proceed  with  the  audit,  and  insisted  upon 
Clark  giving  instructions  at  once.  Subse- 
quently Clark  did  write  to  Midlam  and 
directed  him  to  come  to  Philadelphia  with  all 
of  the  records  of  the  Damascus  Lumber 
Company  to  make  the  audit  desired,  working 
in  conjunction  with  Mr.  Van  Every,  Mr. 
Clark's  private  secretary,  who  had  charge  of 
Mr.  Clark's  books.     Pursuant  to  these  in- 
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structions,  Midlam  did  come  to  Philadelphia 
and  bring  with  him  all  of  the  Damascus 
Lumber  Company*s  books.  This  was  about 
the  middle  of  March,  1916.  Upon  his  arrival 
he  and  Mr.  Van  Every  entered  upon  the 
work  of  making  an  audit  under  the  super- 
vision and  direction  of  Mr.  Clark  and  Mr. 
McCullough.  They  completed  the  work 
which  they  were  directed  to  undertake  some 
time  in  the  early  part  of  May,  1916.  This 
audit  made  by  Midlam  and  Van  Every  was 
a  complete  exposition  of  the  dealings  that 
Clark  had  with  the  Damascus  Lumber  Com- 
pany, and  nothing  more.  It  undertook  to 
show  all  of  the  money  paid  into  this  com- 
pany by  Clark  for  the  purchase  of  timber, 
the  payment  of  taxes,  i^d  all  other  purposes, 
as  well  as  all  of  the  money  withdrawn  there- 
from by  him,  and  to  ascertain  the  amount 
which  Clark  would  be  entitled  to  receive 
from  the  company  as  of  the  first  day  of  May, 
1915,  compounding  the  interest  on  his  bal- 
ance each  four  months.  No  attempt  was 
made  by  these  auditors  to  ascertain  the 
status  of  McCullough's  affairs  with  the  com- 
pany. 

It  will  be  observed  that,  by  this  audit  the 
amount  which  Clark  was  entitled  to  receive 
for  his  interest  in  the  Damascus  Lumber 
Company,  in  accordance  with  the  contract 
claimed  by  McCullough,  was  ascertained,  and 
this  was  the  only  thing  that  was  ascertained. 
This  amount  was  fixed  as  of  the  1st  day  of 
May,  1915,  the  time  at  which  McCullough 
says  Clark  was  to  turn  over  his  interest. 
The  amount  was  ascertained  by  compounding 
the  interest  on  the  amounts  advanced  by 
Clark  to  the  company  from  the  very  begin- 
ning at  four  months  intervals,  which  McCul- 
lough says  was  the  method  agreed  upon  in 
the  contract  between  him  and  Clark  for  the 
determination  of  the  amount  dark  was  to 
receive  for  his  Interest,  and  it  is  also  further 
significant  that  the  auditors  engaged  upon 
this  work  went  no  further  than  to  ascertain 
the  amount  that  Clark  was  entitled  to  as  of 
the  1st  day  of  May,  1915.  McCullough  says 
that  a  few  days  before  the  auditors  complet- 
ed their  work  he  called  Clark's  attention  to 
the  fact  that  the  work  was  about  done,  and 
he  wanted  him  to  be  prepared  to  execute  his 
contract  for  the  sale  of  his  interest  when 
the  work  was  completed  and  the  exact 
amount  ascertained ;  that  Clark  at  that  time 
told  him  that  when  the  audit  was  completed 
he  would  consider  any  proposition  that  he 
had  .to  make,  but  repudiated  any  arrange- 
ment theretofore  made ;  that  he  insisted  up- 
on Clark  carrying  out  the  contract  he  had 
made,  but  that  Clark  told  him  he  was  not 
going  to  do  so  unless  he  had  to;  that  when 
the  audit  was  completed  he  again  called  ui>- 
on  Clark  to  carry  out  his  part  of  the  con- 
tract, and  Clark  refused  to  d6  so,  repudiated 
the  same,  and  to  escape  from  McCullough's 
importunities  left  the  city  of  Philadelphia, 


but  kept  in  communication  with  his  office 
over  the  telephone,  and  did  not  return  until 
he  found  that  McCullough  had  also  left  for 
his  home.  Shortly  thereafter  this  suit  was 
instituted  to  recover  damages  for  the  failure 
upon  the  part  of  Clark  to  deliver  his  stock 
in  the  Damascus  Lumber  Company,  in  ac- 
cordance with  the  contract  of  purchase  claim- 
ed by  McCullough. 

McCullough  is  supported  in  his  contention 
as  to  the  contract  between  him  and  dark  by 
the  testimony  of  several  other  witnesses  who 
heard  conversatiims  between  the  parties,  in 
which  Clark  in  effect  admitted  making  the 
contract,  and  his  purpose  to  carry  it  out 
when  the  audit  was  completed.    On  the  other 
hand,  Clark  contends  that  there  never  was 
any  contract  between  him  and  McCullough 
for  the  purchase  of  his  interest  in  the  Da- 
mascus Lumber  Company;  that  he  and  Mc- 
Cullough were  contemplating  a  general  set- 
tlement of  all  the  affairs  between  them,  and 
that  the  audit  made  by  Midlam  and  Van 
Every  above  referred  to,  was  only  made  for 
the  purpose  of  such  a  general  settlement, 
and  not  with  any  view  of  fulfilling  the  con- 
tract of  sale.    There  were  some  settlements 
made  between  the  26th  of  April  and  the  time 
this  audit  was  completed,  but  it  appears  that 
in  these  settlements  there  was  no  compound- 
ing of  interest  every  four  months,  as  in  the 
audit   made   by    Midlam   and   Van    Every. 
Clark  also  introduced  a  number  of  witnesses 
who  claimed  to  have  had  conversations  with 
McCullough,  or  overheard  conversatiims  be- 
tween McCuUougb  and  Clark  indicating  that 
negotiations  were  pending  for  the  settlement 
of  their  interests  in  the  Damascus  Lumber 
Company,  but  that  they  did  not  come  to  any 
conclusion  in  regard  thereto.    The  oral  evi- 
dence up<Mi  the  question  of  the  existence  of 
such  a  contract  as  Is  declared  upon  by  the 
plaintiff  is  highly  confilcting.    Perhaps  the 
strongest  circumstance  in  8iq>port  of  McCul- 
lough's contention  is  the  audit  made  by  Van 
Ehrery  and  Midlam.     The  manner  in  whicb 
this  audit  was  made,  the  fact  that  it  ascer- 
tained nothing  but  the  amount  that  Clark 
would  be  entitled  to  receive  because  of  his 
advancements  to  the  company,  with  interest 
compounded  every  four  months  as  of  the 
1st  of  May,  1915,  is  consistent  only  with  the 
contention  made  by  McCullough.    This  in- 
formation   would    be    entirely    useless    to 
Clark  or  McCullough  in  a  general  settlement 
of  their  affairs.     It  would  not  afford  them 
any   basis    for   a   settlement   of   these    af- 
fairs unless  they  also  had  the  amounts  ad- 
vanced by  McCullough  and  the  amount  that 
he  would  be  entitled  to  receive  upon    tbe 
same  basis.     This  was  not  ascertained,  nor 
undertakoi  to  be  ascertained,  and  according 
to  the  auditors  they  acted  under  the  direc- 
tion of  the  parties  to  this  suit.    Clark  does 
not  undertake  to  explain  why  the  auditors 
ascertained  Just  the  one  thing  which  was 
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necessary  to  complete  the  contract  wtii<A  Mc- 
Cullough  claims  lie  had  with  him. 

[1]  The  Jury  found  in  answer  to  a  special 
interrogatory  submitted  that  the  contract 
sued  on  by  McCuUough  was  actually  made, 
and  we  are  asked  to  overthrbw  this  verdict 
upon  the  ground  that  the  eyidence  does  not 
warrant  it  If  this  finding  depended  alone 
upon  the  oral  testimony  of  McCullough,  sup- 
ported as  it  is  by  other  witnesses  who  were 
present  at  various  times  when  he  and  Clark 
negotiated  in  regard  to  the  contract,  con- 
tradicted as  such  oral  evidence  was,  the 
jury  mi£^t  have  had  great  difficulty  in  ar- 
riving at  a  correct  solution  of  the  controver- 
sy. A  careful  review  of  the  record,  how- 
ever, convinces  us  that  the  audit  of  Clark's 
accoimts  with  the  Damascus  Lumber  Com- 
pany made  by  Midlam  and  Van  Bvery,  as 
above  stated,  was  a  pillar  of  light  guiding 
the  jury  in  its  deliberations  to  the  only 
conclusion  whidi  could  have  been  reason- 
aUy  reached.  This  circumstance  in  the  case 
was  one  whidi  could  not  be  changed  by  ei- 
ther of  the  parties  to  suit  his  subsequent 
ecmvenience  or  interest.  It  indicated  in  no 
uncertain  terms  that  McCuUough's  contention 
was  correct,  and  that  Clark  was  seeking  to 
avoid  the  effect  of  his  contract*  It  is  consist- 
ent with  no  other  theory  except  the  <me 
relied  upon  by  McCullough  for  recovery.  It 
would  have  been  entirely  useless  for  the 
purpose  for  which  Clark  says  that  it  was 
made.  It  would  have  furnished  no  basis 
for  a  settlement  between  Clark  and  McOul- 
lou^li  of  their  interests  in  the  Damascus 
Lumber  Company.  It  was  made  to  speak 
as  of  the  very  day  upon  which  McCullough 
says  the  interest  was  to  be  turned  over  to 
him,  to  wit,  the  1st  of  May,  1915,  and 
it  gave  the  information,  and  only  the  informa- 
tloii»  which  was  necessary  for  the  parties  to 
have  in  order  to  fully  consummate  the  con- 
tract relied  upon  by  McCullough.  It  would 
be  srtrange,  indeed,  that  these  parties,  busi- 
ness men  of  large  experience,  would  have 
their  bookkeepers  engage  for  more  than  six 
weeks  in  this  work  unless  the  result  of  their 
labors  was  to  be  of  some  utility  in  the  con- 
duct of  their  affairs.  Of  course,  this  finding 
of  tlie  jury,  even  if  it  were  based  solely  upon 
conflicting  oral  evidence,  about  which  the 
court  might  be  in  doubt,  would  not  be  dis- 
turbed ;  but,  when  the  finding  of  the  jury  is 
supported  by  the  circumstances  above  advert- 
ed to,  it  is  clearly  justified  by  the  evidence. 

Defendant  contends,  however,  that  even 
assuming  that  the  contract  was  sufficiently 
proven  to  justify  the  jury's  verdict,  the  plain- 
tifT  Is  entitled  to  no  sudi  measure  of  recov- 
ery as  was  applied  by  the  jury.  It  appears 
that  Clark  was  the  owner  of  76  per  cent 
of  the  stock  of  the  Damascus  Lumber  Com- 
pany, which  was  a  Delaware  corporation. 
This  corporation  was  organized  in  the  fall 
of  1907.    McCullough  contends  that  prior  to 
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its  organization  he  and  Clark  acquired  con- 
siderable timber  lands  lying  in  Virginia, 
North  Carolina,  and  Tennessee,  and  that  at 
the  time  of  the  acquisition  of  this  land  it 
was  agreed  between  them  that  they  would 
form  a  corporation  for  the  purpose  of  cutting 
the  timber  thereon,  and  to  hold  their  respec- 
tive interests;  that  the  title  to  the  land 
was  taken  in  the  name  of  Clark  to  be  held 
by  him  in  trust  for  himself  and  McCullough. 
Clark  agrees  that  the  title  taken  by  him  was 
taken  in  this  way;  that  is  to  say,  that 
McCullough  had  a  one-fifth  interest  in  all  of 
this  land,  and  he  a  four-fifths  interest. 
When  he  and  Clark  determined  that  they 
would  cut  the  timber  and  market  it,  a  mill 
was  purchased  from  the  Thayer  Company, 
and  this  purchase  was  made  in  the  name  of 
Clark.  A  corporation  was  then  organized, 
and  subsequent  to  its  organization  some  oth- 
er tracts  of  timber  were  acquired,  and  the 
legal  title  was  taken  in  the  name  of  Clark. 
McCullough  contends  that  Clark  was  to  con- 
vey all  of  this  land  to  the  corporation,  but 
that  this  was  never  done,  and  at  the  time 
this  suit  was  instituted  the  legal  title  thereto 
was  still  vested  in  Clark.  Clark  insists  that 
because  of  this  fact  it  was  error  to  allow 
the  jury  to  consider  tlie  land  and  the  stand- 
ing timber  thereon  as  an  asset  of  the  Damas- 
cus Lumber  Company  for  the  purpose  of 
fixing  the  value  of  his  stock  therein,  and 
In  a  former  trial  of  this  case  his  contention 
that  this  timber  and  land  could  not  be  in- 
cluded as  such  an  asset  was  sustained  by 
the  lower  court,  and  a  verdict  directed  in 
his  favor,  which  upon  a  writ  of  error  to  this 
court  was  reversed;  this  court  holding  that 
under  the  evidence  introduced  by  McCul- 
lough it  would  be  a  question  for  the  jury  to 
determine  whether  or  not  this  land  and  tim- 
ber was  in  fact  an  asset  of  the  Damascus 
Lumber  Company.  McCullough  v.  Clark,  81 
W.  Va.  74a,  95  S.  E.  787.  Clark's  insistence 
now  is  that  the  finding  of  the  jury  upon  the 
evidence  introduced  upon  this  question 
should  be  set  aside  as  contrary  to  the  great 
preponderance  of  the  testimony. 

On  behalf  of  McCullough's  contention,  it 
appears  that  at  the  time  he  and  Clark  en- 
tered into  the  arrangement  to  acquire  the 
Damascus  Lumber  Company's  lands,  they 
agreed  to  the  formation  of  a  corporation. 
This  contention  is  sustained  by  the  people 
employed  by  Clark  and  McCullough  to  make 
the  purchases  and  otherwise  represent 
them,  several  of  them  testifying  that  they 
were  informed  by  both  Clark  and  McCullough 
that  when  the  lands  were  acquired  the  cor- 
poration would  be  formed,  and  the  interests 
turned  over  to  it  McCullough  insists  that 
pursuant  to  this  arrangement,  while  the  le- 
gal title  was  not  conveyed  to  the  corporation 
when  it  was  formed,  the  land  was  in  fact 
turned  over  to  the  corporation ;  that  it  took 
possession  thereof;    that  It  paid  all  of  the 
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remaining  unpaid  purchase  numey,  and  even 
reimbursed  Clark  for  the.  purchase  money  he 
paid  on  this  land  to  practically  the  full  ex- 
tent that  he  had  made  such  payments. 
Clark,  on  the  other  hand.  Insists  that  when 
the  corporation  was  organized  a  resolution 
was  passed  by  the  stockholders  and  the 
board  of  directors  acquiring  the  right  to 
cut  the  timber  upon  the  lands  held  by  him 
upon  the  basis  of  paying  therefor  certain 
prices  per  thousand  feet  for  the  different 
kinds  of  timber,  the  price  being  $6  per  thous- 
and for  the  larger  part  thereof,  and  that  the 
stock  of  this  company  by  a  like  resolution 
was  directed  to  be  Issued  to  him  In  payment 
for  the  mill  purchased  by  him  from  the 
Thas^er  Company,  and  which  had  not  yet 
been  completed,  as  well  as  for  the  benefits 
arising  from  a  contract  entered  into  by  him 
with  the  Thayer  Company  for  the  sawing  of 
that  company's  timber  at  this  mill,  and  the 
transportation  of  the  Damascus  Lumber 
Company's  logs  over  that  company's  rail- 
road. In  this  way  he  contends  that  he  ac- 
quired all  of  the  stock  of  the  Damascus 
Lumber  Company,  and  that  the  only  Interests 
which  that  company  owned  at  the  time  of  the 
institution  of  this  suit  was  the  mill  and  the 
right  to  cut  the  timber  upon  the  lands 
owned  by  him  at  the  prices  mentioned  in 
the  resolution  above  referred  to,  and  what- 
ever advantages  might  be  derived  from  the 
Thayer  contract,  which  will  be  hereafter  ad- 
verted to.  If  his  contention  is  sustained, 
then  there  Is  no  basis  in  the  evidence  for 
any  substantial  recovery  upon  the  part  of 
the  plaintiff,  even  though  the  contract  set 
up  by  him  has  been  fully  proven. 

It  is  Insisted  that,  while  we  held  on  the 
former  writ  of  error  that  the  question  aris- 
ing as  to  the  ownership  of  these  assets  was 
one  for  the  jury,  at  that  time  only  the  evi- 
dence introduced  on  behalf  of  the  plaintiff 
was  before  the  court,  and  that  with  the 
introduction  of  the  defendant's  evidence  the 
plaintiff's  showing  has  been  so  overwhelmed 
that  the  Jury  could  not  find  a  verdict  for 
the  plaintiff  consistent  with  all  of  the  evi- 
dence. It  very  clearly  appears  that  at  the 
time  of  the  purchase  of  this  timber  and  these 
lands  Immediately  before  the  organization  of 
the  Damascus  Lumber  Company,  It  was  con- 
templated by  the  parties  that  a  corporation 
would  be  formed  for  the  purpose  of  holding 
their  interests  in  that  neighborhood.  Not 
only  McCullough  testifies  to  this,  but,  as 
before  stated,  several  other  parties  who  were 
employed  by  Clark  and  McCullough  in  ac- 
quiring the  timber  likewise  testify,  and  some 
of  these  other  parties  were  to  be  allowed  to 
take  stock  in  this  corporation,  Clark  agree- 
ing to  let  them  have  some  of  the  stock  to 
which  he  would  be  entitled  as  representing 
his  four-fifths  Interest  In  the  properties. 
When  the  corporation  was  formed  it  did  take 
possession  of  the  mill,  which  had  been  there- 


tofore acquired  in  an  Incomplete  state,  and 
complete  the  same,  and  did  enter  upon  the 
land  and  cut  the  timber  thereon  and  market 
the  lumber  derived  therefrom  through  Clark 
as  its  selling  agent,  Clark  receiving  for  all 
of  the  lumber  thus  sold  by  him  5  per  cent, 
for  hia  services.  From  1907  until  1915  it 
does  not  appear  that  any  payments  were  ever 
made  by  the  company  to  Clark  on  account 
of  the  timber  cut  by  it,  nor  does  it  appear 
that  Clark  ever  demanded  any  payments 
upon  this  account.  It  appears  that  oa  his 
books  he  charged  to  the  company  the  taxes 
paid  by  him  upon  the  land,  the  nK>ney 
paid  by  him  for  the  mill  before  the  organ- 
ization of  the  company,  and  the  moneys 
paid  by  him  on  account  of  the  purchase  of 
the  land,  both  before  and  after  the  organiza- 
tion of  the  company,  and  credited  the  com- 
pany with  all  moneys  received  by  him  from 
the  sales  of  lumber,  less  the  5  per  cent  com- 
missions. It  Is  true  that  the  minutes  of  the 
organization  meeting  of  the  Damascus  Lum- 
ber Company  show  that  a  resolution  was 
passed  by  Its  stockholders  and  its  board  of 
directors  purchasing  from  Clark  the  Thayer 
contract,  including  the  mill  acquired  by  him 
from  the  Thayer  people,  for  all  of  the  capital 
stock  of  the  corporation  fully  paid  and  non- 
assessable. It  is  likewise  true  that  the  min- 
utes show  that  Clark  made  a  proposition  to 
the  company  to  sell  It  the  timber  upon  the 
tracts  of  land  standing  in  his  name  at  cer- 
tain stumpage  prices,  and  it.  is  testified  by 
several  witnesses  that  these  resolutions  were 
actually  passed  at  those  meetings.  McCul- 
lough, who  was  present  at  the  directors' 
meeting,  says  that  all  of  the  work  at  that 
meeting  was  cut  out  beforehand,  and  was 
passed  In  a  few  minutes,  and  that  he  does 
not  know  anything  about  such  resolutions 
as  these;  his  contention  being  that  the  min- 
utes are  fraudulent.  But  whether  they  are 
or  not,  he  insists  that  no  such  contract  was 
ever  carried  out  by  the  company,  but  that 
the  contract  which  was  carried  out  was  the 
one  existing  between  him  and  Clark,  the 
OTily  parties  Interested  in  the  property,  at 
the  time  of  the  formation  of  the  company, 
to  wit,  that  the  corporation  should  take  over 
the  properties,  and  the  Interests  of  Clark 
and  McCullough  should  be  evidenced  by  the 
Issuance  to  them  of  the  company's  stock  in 
the  proportions  that  they  were  Interested  in 
the  property. 

It  is  significant  that  while  Clark  contends 
he  was  entitled  to  receive  all  of  the  com- 
pany's stock  for  the  mill  and  the  Thayer 
contract,  one-fifth  of  this  stock  was  Issued 
to  McCullough  in  strict  accordance  with,  his 
contention  as  to  what  the  arrangement  was ; 
that  is,  that  their  respective  interests  should 
be  evidenced  by  the  issuance  of  stock  in  the 
corporation.  Clark  now  contends  that  Mc- 
Cullough owes  him  for  this  stock,  but  be 
does  not  undertake  to  explain  how  it  ever 
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happened  to  be  issued  to  McCullough  orig- 
inally. The  other  80  per  cent,  of  the  stock 
was  put  at  Clark's  disposal.  Seventy-six  per 
cent,  of  It  is  now  held  by  him,  and  4  per 
cent,  was  acquired  by  another  party  from 
him,  which  4  per  cent  has  since  been  ac- 
quired by  McOuUough.  McCJullough  says 
that  it  is  true  that  there  was  talk  between 
him  and  Clark  about  cutting  the  timber  on 
these  tracts  of  land  upon  a  stumpage  basis. 
He  says  that  Clark  advised  him  that  he 
(Clark)  had  agreed  to  let  some  of  the  em- 
ployte  take  stock  in  the  corporation  out  of 
the  four-fifths  of  the  stock  assigned  to  him, 
but  that  he  did  not  want  these  employes  to 
have  the  benefit  of  the  timber  purchases,  and 
tliat  he  wanted  to  make  an  arangement  for 
the  corporation  to  cut  the  timber  upon  a 
stumpage  basis;  that  this  arrangement 
would  make  no  difference  as  between  himself 
and  McCTullough,  for  the  reason  that  McCul- 
lough  liad  the  same  interest  in  the  timber 
held  in  Clark's  name  that  he  would  have  in 
the  corporation,  the  only  effect  of  it  being 
tliat  Clark  would  be  enabled  to  prevent  the 
parties  to  whom  he  had  agreed  to  sell  stock 
from  getting  into  the  company  upon  what  is 
termed  the  "ground  floor."  McCullough  says 
that  Clark  insisted  that  inasmuch  as  this 
arrangement  would  not  affect  McCullough's 
interest  one  way  or  the  other,  he  should  al- 
low him  to  carry  it  out  because  of  the  effect 
it  would  have  upon  the  arrangements  he 
had  theretofore  made  with  some  of  the  em- 
ployte  in  regard  to  selling  them  stock ;  that 
when  this  arrangement  was  explained  to 
these  employ^  who  had  agreed  to  take  stock, 
they  all  refused  to  take  it,  and  that  upon 
such  refusal  Clark  agreed  with  him  to  aban- 
don the  arrangement  and  carry  the  whole 
propoaitimi  as  they  had  originally  intended, 
and  that  this  was  done.  Clark  contends,  on 
the  other  hand,  that  the  only  interest  which 
the  Damascus  liumber  Company  has  in  the 
timber  is  the  contract  as  shown  by  the  min- 
utes, that  is,  the  right  to  cut  it  on  the  pay- 
ment of  certain  stumpage  prices.  The  oral 
evidence  upon  this  proposition  is  conflicting. 
In  order  to  support  his  contention  Clark  in- 
troduced in  evidence  certain  books  kept  by 
him,  or  under  his  direction,  in  Philadelphia, 
by  which  he  attempted  to  show  that  there 
was  kept  during  all  of  the  time  an  account 
\^ith  the  Damascus  Lumber  Company  show- 
ing the  amounts  of  lumber  cut  of  the 
various  kinds,  and  the  amount  due  by  it  to 
him  upon  the  basis  of  the  stumpage  contract 
From  the  evidence  in  the  record  we  are 
Justified  in  saying  that  this  stumpage  ac- 
count is  fictitious,  and  was  fabricated  after 
the  institution  of  this  suit  It  was  before 
the  Jury  in  the  court  below,  and  it  is  shown 
by  the  testimony  of  witnesses  asked  in  regard 
to  it  tbat  the  various  items  are  inserted  in 
moHt  instances  at  the  foot  of  the  pages,  and 
that  while   this   account  purports  to  have 


been  commenced  in  1907,  where  it  is  indexed 
in  the  various  books  of  Clark,  it  is  below  the 
index  of  other  accoimts  commenced  long  aft- 
erward, except  in  a  few  instances  where 
some  other  accoimts  are  made  to  appear  be- 
low this  Damascus  Lumber  Company  stump- 
age account  in  the  books,  but  on  reference 
to  the  book  it  appears  from  the  testimony 
that  these  entries  in  the  index  below  the 
Damascus  Liunber  Company  stumpage  ac- 
coimt  are  purely  fictitious,  there  being  no 
such  accounts  in  the  books.  While  these 
books  were  introduced  in  evidence  on  the 
trial  of  the  case  before  the  Jury,  they  are 
not  brought  to  this  court  as  part  of  the  rec- 
ord. It  appears  that  notice  was  given 
Clark's  counsel  some  time  before  the  hearing 
here  to  produce  these  books  upon  this  hear- 
ing, and  the  only  reply  that  was  made  to 
this  notice  at  the  bar  of  the  court  was  that 
the  books  had  been  taken  to  Philadelphia, 
for  which  reason  they  could  not  be  produced 
for  our  examination.  We  do  not  think  their 
production  would  show  any  more,  perhaps, 
than  the  oral  evidence  in  regard  to  them  doea 
show,  and  that  is  that  this  stumpage  account 
was  a  fabrication  from  beginning  to  end,  and 
was  made  up  for  the  purpose  of  this  case. 

[2]  There  is  another  significant  thing  in 
this  connection,  and  that  is  that  when  the 
audit  above  referred  to  was  made  for  the 
purpose  of  ascertaining  Clark's  standing 
with  the  Damascus  Lumber  Company,  he 
charged  that  company  with  every  cent  paid 
out  by  him  for  the  purchase  of  the  mill,  for 
the  purchase  of  timber,  for  taxes  paid  upon 
timber,  and  for  all  exx>enses  incurred  by 
him  in  connection  therewith.  It  is  a  little 
hard  for  us  to  comprehend  why  the  Damas- 
cus Lumber  Company  should  be  treated  as 
owing  him  for  the  money  advanced  for  the 
purchase  of  this  timber,  and  for  the  money 
advanced  by  him  for  the  purchase  of  the  mill 
if,  as  he  says,  he  still  owns  the  timber  and 
the  lumber  company  never  had  any  interest 
therein,  and  he  received  all  of  the  capital 
stock  of  the  company  as  the  purchase  price 
of  the  mill.  The  effect  of  this  is  that  the 
Damascus  Lumber  Company  in  this  audit  is 
made  to  pay  every  cent  that  was  paid  for  the 
mill  and  Clark  gets  all  of  its  capital  stock  for 
nothing.  It  is  likewise  made  to  pay  every 
cent  paid  out  by  him  for  the  purchase  of 
timber  which  he  claims  he  still  owns.  But 
he  says  in  explanation  of  this  that  this  audit 
was  made  up  only  for  the  purpose  of  a  set- 
tlement between  him  and  McCullough,  and 
that  inasmuch  as  their  interests  in  the  corpo- 
ration were  the  same  as  their  interests  in 
the  timber  and  the  land,  it  was  not  necessary 
to  separate  the  two  transactions  and  make  a 
settlement  showing  how  he  stood  in  relation 
to  the  standing  timber,  and  what  his  stand- 
ing was  with  the  Damascus  Lumber  Com- 
pany. This  explanation  would  be  plausible 
were  it  not  for  the  fact  that  Clark's  interest 
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In  the  DamacuJs  Lumber  Company  Is  not  the 
same  as  he  claims  it  to  be  in  the  timber  and 
land.  He  claims  in  the  timber  and  land  to 
own  a  four-fifths  interest,  and  McCuUough 
the  other  one-fifth,  while  in  the  Damascus 
Lumber  Company  he  owns  76  per  cent.,  and 
McCuUough  24  per  cent.  It  will  thus  be  seen 
that  the  explanation  made  by  him  for  includ- 
ing all  of  the  money  paid  out  by  him  for  the 
purchase  of  land,  and  for  the  purchase  of 
the  mill,  as  a  charge  against  the  Damascus 
Lumber  Company  in  this  account,  has  no  real 
basis  to  stand  upon.  There  Is  much  evidence 
taken  upon  this  question,  and  after  a  care- 
ful review  of  it  we  are  of  opinion  that  the 
jury  was  entirely  justified  in  holding  that 
this  timber  and  land  was  an  asset  of  the 
Damascus  Lumber  Company  at  the  time  of 
the  alleged  sale  of  Clark's  stock  therein  to 
the  plaintiff. 

Clark  further  contends  that  even  though  it 
be  conceded  that  he  made  the  contract  sued 
upon,  and  that  the  timber  and  lands  were 
assets  of  the  Damascus  Lumber  Company, 
yet  the  verdict  is  grossly  excessive,  for  the 
reason  that  the  jury  evidently  included  items 
as  assets  which  were  concededly  not  assets 
of  the  Damascus  Lumber  Company,  and  fail- 
ed to  give  him  credits  to  which  he  was  en- 
titled. The  jury,  under  the  instructions  of 
th^e  court,  in  arriving  at  the  damages  to 
which  plaintiff  was  entitled,  has  ascertained 
the  net  assets  of  the  Damascus  Lumber  Com- 
pany. These  assets  consisted  of  a  large 
amount  of  timber  remaining  uncut  upon  the 
land,  of  the  land  itself,  of  the  mill,  of  the 
amount  due  from  the  Thayer  Company  above 
referred  to,  of  the  value  of  the  contract  un- 
der which  the  Damascus  Lumber  Company 
was  cutting  the  Thayer  timber  at  Its  mill,  if 
this  contract  was  of  any  value,  and  of  vari- 
ous other  items  of  property.  Some  of  the 
items  allowed  by  the  jury  were  fixed  by  an 
answer  to  interrogatories  propounded.  As  to 
other  items  we  are  unable  to  say  from  the 
record  what  allowance  was  made  therefor  by 
the  jury,  except  that  some  allowance  was 
evidently  made,  because  the  amount  of  the 
verdict  necessarily  includes  something  for 
these  other  items.  The  jury  were  a^ked  in 
an  interrogatory  if  they  allowed  anything 
because  of  the  30,000,000  feet  of  standing 
tinfber  on  one  tract  of  land,  10,000,000  feet 
on  another  tract,  4,000  cords  of  bark,  and 
the  real  estate,  and  in  answer  to  this  inter- 
rogatory stated  that  for  the  30,000,000  feet 
of  timber  they  allowed  $180,000,  for  the  10,- 
000,000  feet  of  timber,  $20,000,  for  the  4,- 
000  cords  of  bark,  $20,000,  and  for  the  real 
estate,  $20,000.  There  is  some  contention  that 
these  figures  are  excessive.  That  there  was 
30,000,000  feet  of  timber  standing  on  one 
tract  of  land  which  was  particularly  fine  tim- 
ber, Clark  concedes,  but  he  says  that  this 
timber  was  not  worth  $6  a  thousand  on  the 
stump  in  1915,  at  the  time  of  the  alleged  sale. 
He  swears,  however,  in  his  testimony  that 


when  the  alleged  stumpage  contract  was 
made  in  the  fall  of  1907,  the  price  of  $6  per 
thousand  feet  for  such  timber  as  this  was  a 
fair  price,  and  it  appears  from  the  record 
that  prices  were  worse  depressed  in  the  fall 
of  1907  than  they  ever  have  been  since  that 
date,  so  that  we  may  fairly  conclude  that 
even  on  Clark's  own  statement  the  jury 
would  have  been  justified  in  fixing  the  value 
of  this  timber  at  $180,000.  A  number  of  oth- 
er witnesses,  who  have  gone  over  this  timber 
very  carefully,  testify  that  it  is  worth  the 
price  found  by  the  jury.  As  to  the  10,000,000 
feet  of  timber  standing  on  the  other  lands, 
it  was  not  so  valuable  because  of  the  charac- 
ter of  the  timber  itself  and  the  difficulty  in 
getting  it  to  market.  Clark  admits  that  $2  per 
thousand  feet  Xor  this  was  a  fair  price,  but 
he  denies  that  there  was  as  much  as  10,000,- 
000  feet  of  it.  The  evidence,  however,  shows 
that  the  operations  of  this  company  have  been 
carried  on  since  the  1st  of  May,  1915,  and  that 
there  has  been  cut  of  this  timber  more  than 
10,000,000  feet.  He  disputes  the  item  of  4,000 
cords  of  bark,  contending  that  this  was  in- 
cluded in  the  price  of  the  timber.  It  is  true 
one  witness  does  include  this  in  the  estimate 
given  by  him  of  the  timber,  but  when  he  does 
this  he  makes  the  estimate  somewhat  higher 
that  the  other  witnesses.  The  other  witness- 
es do  not  include  it  in  their  estimates  of  the 
timber,  but  estimate  for  it  separately,  and 
the  jury  were  entirely  justified  in  finding  the 
amount  they  did  on  that  account  The  iten> 
of  $20,000  for  the  real  estate  Clark  admits 
to  be  very  much  less  than  the  actual  value  of 
it.  In  addition  to  these  items  of  assets  upon 
which  there  was  a  specific  finding  by  the  jury 
in  answer  to  interrogatories,  there  was  a 
large  quantity  of  sawed  lumber  on  hand. 
There  is  not  much  dispute  as  to  the  value  of 
this  lumber.  It  is  placed  by  a  number  of 
the  witnesses  at  from  $35,000  to  $36,000. 
As  to  what  the  jury  allowed  for  it  we  can- 
not say,  but  certainly  upon  the  undisputed 
evidence  somewhere  near  these  figures.  It 
is  put  in  plaintiff's  account  filed  with  his  dec- 
laration at  $36,686.83,  and  this  is  based  upon 
an  inventory  taken  from  the  books  of  the 
company.  We  think  it  may  well  be  assumed 
that  the  jury  figured  it  at  this  amount. 
There  is  some  dispute  as  to  the  value  of  the 
mill,  of  the  railroad,  and  various  equipment, 
amounting  to  several  thousand  dollars.  We 
are  not  able  to  determine  from  the  general 
verdict  what  amount  was  allowed  for  these 
items. 

[3]  There  is  an  item  included  in  the  bill 
of  particulars  of  $45,000,  being  the  amount 
received  from  the  Thayer  Company  upon  a 
settlement  made  in  December,  1915,  which  it 
is  contended  the  jury  must  have  allowed  in 
toto,  when  in  fact  and  in  truth  a  part  of 
this  item  accrued  after  May  1,  1915.  It  is 
admitted  in  the  record  by  the  plaintiff  that 
only  about  $32,000  of  this  item  was  an  asset 
of  the  Damascus  Lumber  Company  on  May 
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X  1915,  and  we  are  not  Justlfled  in  assuming 
tbat  the  jury  allowed  more  than  that  amount 
in  arriving  at  its  verdict  The  defendant  in- 
sists that  the  jury  did  allow  more  than  this 
amonnt,  for  the  reason  that  its  finding  is  for 
the  very  amount  which  would  be  arrived  at 
by  including  this  item  as  $45,000,  and  ex- 
cluding another  item  claimed  by  the  plaintiff 
for  the  value  of  the  contract  to  saw  the 
Thayer  lumber  as  an  asset.  The  fact  that 
these  amounts  correspond  does  not  justify 
the  assumption  that  the  jury  arrived  at  its 
verdict  by  including  tbe  iteoas  confessedly 
not  an  asset,  and  by  excluding  an  item  upon 
which  proof  had  been  introduced,  which  would 
entitle  them  to  consider  It  as  an  asset  of  the 
company.  This  claim  that  the  Jury  included 
this  $13»000  of  the  Thayer  settlement  which 
accrued  after  the  1st  of  May,  1915,  as  an  as- 
set as  of  that  date,  is  based  solely  and  only 
upon  the  assumption  that  because  the  ver- 
dict it  found  was  the  same  In  amount  as 
would  be  reached  by  including  it  and  exclud- 
ing the  other  item,  that  they  did  so  include 
it  and  exclude  the  other  item.  As  to  how  the 
jury  readied  its  verdict  we  cannot  inquire 
so  long  as  there  is  evidence  in  the  case  to 
justify  the  amount  found. 

The  defendant  insists  that  the  court  erred 
in  permitting  evidence  to  go  to  the  jury  for 
the  purpose  of  establishing  that  the  contract 
with  the  Thayer  Company  for  the  cutting  of 
its  timber  at  the  Damascus  Lumber  Com- 
pany's mill  was  an  asset,  for  the  reason  that 
the  value  of  this  contract  was  too  speculative 
and  uncertain  to  permit  the  jury  to  find  that 
it  was  in  fact  worth  anything  to  the  Damas- 
cus Lumber  Company  on  the  1st  day  of  May, 
1915.  The  contract  provides  that  the  Damas- 
cus Lumber  Company  should  cut  at  its  mill 
lor  the  Thayer  Company  that  company's  tim- 
ber at  a  certain  price  per  thousand  feet,  and 
sboald  have  in  addition  to  this  price  what  is 
denominated  the  "offal,"  consisting  of  the 
slabs  and  other  waste  from  the  logs,  which 
was  by  the  Damascus  Company  cut  into 
building  lath  and  sold  by  it  A  number  of 
witnesses  testify  that  this  contract  constitute 
ed  a-  valuable  asset  of  the  Damascus  Lumber 
Company ;  that  the  Thayer  Company  bad  re- 
maining to  t>e  cut  on  the  1st  of  May,  1915, 
under  this  contract  at  least  60,000,000  feet 
of  lumber ;  and  that  the  profit  that  would  be 
derived  to  the  Damascus  Lumber  Company 
from  the  cutting  this  ^0,000,000  feet  under 
the  terms  of  the  contract  would  be  at  least 
II  per  thousand  feet,  or  $60,000  in  all.  On 
tbe  other  hand,  dark  attempts  to  show  that 
instead  of  this  contract  being  an  asset  It 
was  a  liability ;  that  because  it  must  extend 
over  a  considerable  period  of  time,  and  the 
cost  of  i)erf  orming  it,  by  the  Damascus  Lum- 
ber Company,  be  uncertain,  there  could  not 
be  fixed  any  basis  upon  which  to  determine 
that  it  was  of  any  value  whatever.  It  must 
be  borne  in  mind  that  any  allowance  of  prof- 
its for  the  failure  to  perform  a  contract  is 


more  or  less  uncertain.  What  the  future 
will  bring  forth  no  one  can  tell.  Undoubted- 
ly when  parties  enter  into  a  contract  each 
expects  to  derive  some  benefit  therefrom,  and 
when  it  is  shovni  by  those  familiar  with  the 
situation  that  tmder  existing  conditions,  and 
such  changes  as  may  reasonably  be  contem- 
plated, a  substantial  benefit  would  accrue  by 
reason  of  the  terms  of  the  contract,  the 
plaintiff  is  justified  in  submitting  to  the  jury 
the  question  of  the  quantum  of  damages  for 
a  breach  thereof.  8  B.  O.  L.  tit.  "Damages," 
i  62  et  seq.  We  do  not  think  there  was  any 
error  in  this  case  in  the  court  submitting  to 
the  jury  the  evidence  upon  the  value  of  this 
contract  to  the  Damascus  Lumber  Company. 
Of  course,  it  would  be  for  the- jury  to  deter- 
mine from  the  evidoice  what,  if  any  value, 
it  had.  In  this  case  it  is  dear  that  the  jury 
did  not  allow  all  that  the  plaintiff  claimed 
upon  account  of  it,  but  it  cannot  be  said,  aa 
contended  for  by  the  defendant  in  his  ar- 
gument on  the  allowance  of  the  $13,000  of 
the  Thayer  settlement,  that  the  jury  did  not 
make  some  allowance  on  account  of  this 
item. 

There  is  complaint  that  the  jury  included 
as  assets  of  Damascus  Lumber  Company  an 
item  of  $2,500  for  a  one-half  interest  in  Hem- 
lock Extract  Company.  We  do  not  know 
from  the  general  verdict  whether  this  item 
was  considered  by  the  jury  or  not,  but  as- 
suming that  it  was,  it  appears  that  the  evi- 
dence would  Justify  such  action.  The  Da- 
mascus Lumber  Company  furnished  to  this 
extract  company  $15,000  worth  of  bark  for 
which  it  was  to  have  a  one-half  interest  in 
the  plant  This  the  plaintiff  estimated  at 
$2,500  at  the  time  he  filed  his  suit,  but  since 
that  time  the  extract  company  has  been 
wound  up  and  there  was  realized  $8,000,  ac- 
cording to  tbe  evidence,  after  the  payment  of 
all  debts,  which  would  make  this  interest 
worth  $4,000  instead  of  $2,500.  Clark  says 
the  amount  has  not  been  paid,  and,  If  such 
is  the  case,  no  doubt  it  can  be  obtained  by 
application  to  the  proper  party. 

Clark  also  claims  that  he  advanced  more 
money  than  the  audit  shows,  and  calls  atten- 
tion to  certain  items  which  be  claims  are  not 
correct.  This  audit  was  made  by  Clark's 
private  secretary  and  the  Damascus  Com- 
pany's bookkeeper,  and  was  the  result  of  six 
weeks  of  labor.  They  had  before  them  not 
only  the  Damascus  Company's  books  and  pa- 
pers, but  also  Clark's  books,  records,  and 
papers.  For  this  reason  it  will  be  presumed 
to  be  prima  facie  correct,  and  if  Clark  would 
impeach  it  he  must  do  so  by  evidence  that 
satisfies  that  it  Is  not  correct.  As  an  ex- 
ample of  his  effort  along  this  line  he  at- 
tempts to  say  that  he  Is  not  given  credit  for 
as  much  as  he  paid  for  insurance  on  the 
company's  property,  and  he  bases  his  con- 
tention simply  upon  an  entry  in  his  own 
books,  while  it  appears  that  this  amount  was 
ascertained  by  the  auditors  from  the  i^arty 
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to  whom  the  money  was  paid.  Clark  Intro- 
duced this  party  as  a  witness,  but  did  not 
attempt  to  show  by  him  that  he  had  paid 
more  for  Insurance  than  the  audit  gave  him 
credit  for.  The  other  attempts  he  makes  to 
impeach  the  audit  are  no  better  supported, 
and  we  think  the  jury  was  warranted  In 
making  the  answer  it  did  to  an  interroga- 
tory that  the  audit  was  correct 

Another  complaint  which  the  defendant 
makes  Is  that  there  was  certain  purchase 
money  remaining  unpaid  for  some  of  the 
timber  which  the  Jury  did  not  consider. 
There  is  nothing  to  warrant  such  a  conclu- 
sion. Of  course,  If  Clark  was  a  trustee  hold- 
ing this  land  and  timber  for  Damascus  Lum- 
ber Company,  then  any  unpaid  purchase  mon- 
ey was  a  liability  to  be  considered  in  deter- 
mining the  company's  net  assets.  In  the 
statement  filed  by  the  plaintiff  he  placed  the 
liabilities  of  the  company  at  $20,000.  Aside 
from  this  unpaid  purchase  money  these  debts 
actually  amounted  to  only  eight  or  nine 
thousand  dollars,  so  that  there  was  a  suffi- 
cient balance  of  this  estimated  Indebtedness 
to  take  care  of  the  unpaid  purchase  money. 
These  items  are  proven,  and  we  are  not  war- 
ranted In  believing  that  the  jury  did  not,  In 
arriving  at  the  net  assets  of  the  company, 
deduct  the  same  from  the  gross  assets  as 
found  by  it. 

[4]  The  court  Instructed  the  jury  that  in 
arriving  at  the  plaintiff's  measure  of  recov- 
ery, if  they  found  that  he  was  entitled  to  re- 
cover, they  should  ascertain  the  value  of  the 
defendant's  stock  In  the  Damascus  Lumber 
Company  as  of  the  1st  day  of  May,  1915,  the 
time  at  which  it  was  to  have  been  delivered 
under  the  contract  sued  upon,  and  after  de- 
ducting therefrom  the  amount  which  the 
plaintiff  was  to  pay  the  defendant  therefor, 
add  Interest  on  the  remainder  to  the  date  of 
the  verdict.  The  defendant  insists  that  it 
was  erroneous  to  permit  the  jury  to  include 
in  their  verdict  anything  in  the  nature  of  in- 
terest. Inasmuch  as  the  claim  was  for  unliq- 
uidated damages.  This  instruction  is  simply 
a  direction  to  the  jury  as  to  the  method  to  be 
used  by  it  in  liquidating  these  damages.  The 
amount  to  which  the  plaintiff  is  entitled  had 
to  be  ascertained  by  the  jury  as  of  the  time 
they  rendered  their  verdict.  Manifestly  to 
give  him  what  the  stock  was  worth,  less  the 
amount  he  was  to  pay  therefor,  three  or  four 
years  before  the  date  of  the  verdict,  would 
not  be  compensation.  That  would  permit 
the  defendant  to  have  the  full  use  of  the 
property  during  all  of  the  intervening  time 
without  making  any  compensation  therefor. 
This  question,  however,  is  hardly  an  open 
one  in  this  state.  In  the  case  of  Cresap  v. 
Brown,  82  W.  Va.  468,  96  S.  E.  66,  we  held 
that  In  ascertaining  the  damages  to  which 
one  was  entitled  for  the  wrongful  removal 
of  timber,  it  was  proper  to  find  the  value  of 
the  timber  at  the  date  of  the  removal  and 
add  Interest  thereon  to  the  date  of  the  Judg- 


ment or  decree  as  fixing  the  'amount  of  dam- 
ages to  which  the  complaining  party  was  en- 
titled at  that  time.  Likewise  in  Pittsburgh  & 
West  Virginia  Gas  Co.  v.  Pentress  Gas  Co., 
84  W.  Va.  448,  100  S.  B.  296,  7  A.  L.  R.  901, 
we  held  that  where  one  was  entitled  to  com- 
pensation for  oil  taken  from  his  land,  the 
measure  of  that  compensation  would  be  the 
value  of  the  oil  taken  at  the  time  it  was  so 
wrongfully  taken,  with  interest  on  such 
amount  to  the  date  of  the  judgment  or  de- 
cree. These  holdings  are  fully  supported  by 
the  authorities.  4  Sutherland  on  Damages, 
§§  1118-1132 ;  8  R.  C.  L.  tit  ."Damages,"  §  89, 
and  authorities  there  cited ;  Mullen  v.  Cook, 
69  W.  Va.  456,  71  S.  E.  566. 

[5]  The  action  of  the  court  in  giving  to 
the  jury  plaintiff's  Instruction  No.  3  is  also 
insisted  upon  as  ground  for  reversal  of  this 
Judgment  That  instruction  defines  to  the 
Jury  what  is  meant  by  the  term  preponder- 
ance of  the  evidence.      It  is  as  follows: 

"The  court  instructs  the  jury  that  the  re- 
quirement that  the  plaintiff  most  prove  his 
case  by  a  preponderance  of  the  evidence  has 
to  do  with  the  weight  of  evidence,  and  if  after 
the  jury  considers  all  the  evidence  in  the  case, 
both  tlie  evidence  for  the  plaintiff  and  the  evi- 
dence for  the  defendant,  including  all  circum- 
stances as  well  as  direct  testimony,  and  from 
all  this  the  jury  believe  that  the  evidence  in 
favor  of  the  plaintiff  outweighs  that  of  the 
defendant,  even  in  the  slightest  degree,  then 
this  requirement  as  to  the  burden  of  proof  on 
the  plaintiff  is  fully  met" 

The  defendant  does  not  contend  that  this 
instruction  does  not  correctly  define  the  term 
preponderance  o^  the  evidence,  but  his  in- 
sistence is  that  it  misled  the  jury,  inasmuch 
as  some  elements  of  the  case  were  required 
to  be  proved  by  more  than  a  preponderance 
of  the  evidence.  He  insists  that  the  evidence 
to  establish  that  he  was  holding  the  legal 
title  to  the  lands  and  timber  as  trustee  for 
Damascus  Lumber  Company,  the  equitable 
owner  thereof,  must  be  full,  clear,  and  free 
from  doubt,  and  the  court  so  Instructed  the 
Jury.  This  instruction  does  not  purport  to 
do  more  than  to  define  to  the  jury  what  is 
meant  by  a  preponderance  of  the  evidence. 
This  term  was  used  by  the  court  in  instruct- 
ing the  jury  in  a  number  of  instances,  and 
we  can  see  no  objection  to  the  court  defining 
it,  if  it  was  thought  necessary  to  tell  the  Jury 
what  he  meant  by  the  use  of  that  term.  It 
could  not  mislead  the  jury,  for  the  definition 
was  carefully  limited  in  its  application,  and 
extends  no  further  than  to  the  instances  in 
which  the  thing  required  td  be  proved  could 
be  proved  by  a  preponderance  of  the  evidence. 
It  is  not  a  binding  Instruction  as  claimed  by 
the  defendant  It  does  not  require  the  Jury 
to  find  for  the  plaintiff  if  he  has  proved  the 
elements  of  his  case  by  a  preponderance  of 
the  evidence.  It  only  tells  the  jury  that  the 
term  "preponderance  of  the  evidence"  as  used 
by  the  court  In  instructing  it  means  what  it 
is  defined  to  mean  in  this  instruction. 
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The  action  of  the  court  In  giving  to  the 
jury  plaintiff's  instruction  No.  6  is  also  in- 
sisted upon  as  error.    This  instruction  is  as 

follows: 

**The  court  instructs  the  jury  that  if  from 
the  evidence  in  this  case  they  find  for  the 
plaintiff,  then  in  determining  the  assets  of  the 
Damascus  Lumber  Company  they  must  consider 
all  property  owned  by  said  company,  whether 
it  had  the  legal  title  thereto  or  not;  and  in 
determining  whether  or  not  said  company  own- 
ed the  property,  or  any  part  thereof,  standing 
in  the  name  of  the  defendant,  the  jury  must 
consider  all  the  facts  and  circumstances  in  the 
case  applicable  thereto,  and  must  take  into 
consideration  the  manner  in  which  said  prop- 
erty was  treated  and  handled  by  the  parties, 
and  by  the  way  in  which  the  accounts  were 
kept  in  relation  tiiereto,  and  the  official  position 
held  by  defendant  in  said  company,  as  well  as 
the  way,  if  any,  said  property  was  treated  by 
the  defendant  in  the  making  of  the  audit  of  his 
accounts,  as  well  as  all  other  facts  and  cir- 
comstances,  and  from  all  the  evidence  deter- 
mine if  said  defendant  held  the  legal  title  to 
said  property  for  the  use  and  benefit  of  said 


would  have  told  the  Jury  that  If  they  believed 
from  the  evidence  that  the  minutes  of  the 
organization  meetingB  of  the  Damascos  Lum- 
ber Company,  as  read  in  evidence,  are  the 
minutes  referred  to  in  a  subsequent  minute 
by  which  the  charter  of  the  company  was 
amended,  which  were  offered  in  evidence  by 
the  plaintiff,  theu  the  plaintiff  is  estopped  to 
deny  the  regularity  or  validity  of  such  min- 
utes and  meetings,  and  cannot  be  heard  to 
contradict  the  same.  This  instruction  was 
not  comprehensive  enough  even  assuming 
that  the  propositions  of  law  contained  in  it 
are  correct.  It  eliminates  entirely  from  con- 
sideration the  theory  of  McCuUough  that  the 
contract  attempted  to  be  made  by  these  min- 
utes was  never  in  fact  carried  out  by  the  par- 
ties, but  was  entirely  abandoned.  There  can 
be  no  doubt  but  that  by  mutual  agreement  of 
the  parties,  even  though  we  consider  that  the 
minutes  constitute  a  contract,  the  same  could 
be  abandoned  and  the  parties  carry  on  their 
operations  upon  an  entirely  different  basis, 

_  and  this  was  the  real  question  which  the  jury 

companyrand  thus  determine  if  said  company    ^^^   ^°  determine.     The  giving  of  this   in 


had  the  equitable  right  to  said  property,  and 
the  value  of  said  equitable  rights  on  May  1, 
1915." 

The  criticism  made  of  this  instruction  is 
that  it  gives  undue  emphasis  to  a  few  facts, 
and  calls  special  attention  to  the  fact  that 
Clark  was  an  officer  of  the  company  without 
also  calling  attention  to  the  fact  that  McCul- 
lough  was  likewise  such  officer.  It  will  be  not- 
ed from  reading  the  Instruction  that  the  pur^ 
pose  of  it  was  to  aid  the  jury  in  determining 
the  question  of  whether  or  not  the  property, 
the  legal  title  to  which  was  in  Clark's  name, 
was  in  fact  the  property  of  the  Damascus 
Lumber  Company,  and  should  be  treated  as  an 
asset  of  that  company.  This  instruction  in- 
vites the  jury's  attention,  as  it  will  be  observ- 
ed, to  a  number  of  circumstances,  among  them 
the  manner  in  which  the  property  was  treated 
and  handled  by  the  parties,  and  the  fact  that 
Clark  was  an  officer  of  the  corporation  by 
which  it  was  so  treated  and  handled.  It  tells 
the  jury  to  consider  all  of  the  facts  and  cir- 
nimstances  in  evidence  upon  this  question. 
The  fact  that  McCuUough  was  also  an  officer 
of  the  corporation  could  have  made  very  lit- 
tle difference  In  determining  this  question, 
for  the  property  was  not  in  his  name,  but 
was  in  the  name  of  Clark,  while  the  fact  that 
Clark  was  an  officer  of  the  corporation  which 
trested  this  property  as  its  own  would  be 
material  as  indicating  that  he  considered  it 
as  belonsffng  to  the  company.  McCullough's 
action  as  an  officer  of  the  company  might 
not  be,  or  would  not  be,  effective  td  bind 
Clark  unless  had  with  Clark's  knowledge  and 
consent.  We  think  the  instruction  fairly  pre- 
sented this  phase  of  the  case  to  the  jury,  and 
is  not  subject  to  the  criticism  made  of  it. 

The  action  of  the  court  in  refusing  to  give 
to  the  jury  defendant's  instruction  No.  11  is 
also   assigned    as   error.     This    instruction 


struction  could  have  served  no  other  purpose 
than  to  have  misled  the  jury  into  the  belief 
that,  if  the  minutes  that  were  made  at  the 
Pittsburg  meeting  constituted  a  contract,  not 
even  the  parties  themselves  could  change  it. 

The  refusal  to  give  to  the  jurf  def^danf  s 
instruction  No.  9  as  presented,  and  in  mod- 
ifying it  and  giving  it  to  the  jury  as  modified, 
is  also  assigned  as  error.  This  instruction 
would  have  told  the  Jury  that  in  ascertaining 
the  assets  of  the  Damascus  Lumber  Company, 
if  they  believed  from  the  evidence  that  the 
T.  W.  Thayer  contract  was  a  source  of  loss 
to  the  company  instead  of  profit,  they  should 
deduct  such  loss  from  the  assets.  The  court 
modified  this  instruction  so  as  to  tell  the  jury 
that  if  they  found  this  contract  to  be  a  source 
of  loss  as  of  the  1st  day  of  May,  1915,  the 
date  of  the  alleged  contract,  then  they  should 
deduct  such  loss  from  the  assets.  Clearly 
this  modification  was  right.  The  jury  in 
fixing  the  damages  to  which  the  plaintiff  was 
entitled  were  compelled,  so  far  as  they  could, 
to  put  themselves  in  the  position  of  the  par- 
ties on  the  1st  day  of  May,  1915,  and  if  upon 
that  day  this  Thayer  contract  was  a  liability 
rather  than  an  asset,  of  course  they  should 
have  so  treated  it  The  instruction  without 
this  modification  was  indefinite  in  that  it  did 
not  give  to  the  jury  a  certain  time  at  which 
they  were  to  fix  the  effect  of  this  contract 
upon  the  Damascus  Lumber  Company. 

[6]  Another  assignment  of  error  is  based 
upon  an  alleged  abuse  by  counsel  for  the 
plaintiff  of  the  privileges  of  argument  in  his 
closing  address  to  the  jury.  We  cannot  even 
consider  under  the  showing  in  this  record  the 
alleged  abuse  of  privilege  relied  ui>on.  It 
appears  from  the  bill  of  exceptions  that  coun- 
sel for  the  plaintiff  when  making  hjs  argu- 
ment to  the  jury  was  Interrupted  by  defend- 
ant's counsel  with  the  request  that  certain 
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remarks  be  taken  down,  to  which  demand  or 
request  plaintilTs  counsel  acceded.  Whether 
the  r^narks  were  taken  down  at  the  time  or 
not  does  not  appear,  nor  does  it  appear  that 
the  defendant  or  his  counsel  made  any  ob- 
jection at  the  time  to  the  court  that  the  re- 
marks complained  of  were  improper,  or  ask- 
ed the  court  to  make  any  ruling  in  regard 
thereto,  but  after  the  Jury  had  returned  its 
verdict  assigned  as  one  of  the  reasons  for 
setting  it  aside  the  alleged  improper  remarks. 
We  have  repeatedly  held  that  this  court  will 
not  consider  errors  predicated  upon  the  abuse 
of  counsel  of  the  priyllege  of  argument  un- 
less it  appeansr  that  the  complaining  party 
asked  for  and  was  refused  an  instruction  to 
the  Jury  to  the  effect  that  such  remarks  were 
improper  and  should  be  disregarded.  State 
▼.  Statler,  86  W.  Va.  425,  103  S.  E.  345,  and 
authorities  there  cited.  In  order  to  take  ad- 
vantage of  a  matter  of  this  kind  the  com- 
plaining party  must  ask  the  court  for  a  rul- 
ing thereon  at  a  time  at  which  the  trial  court 
could  correct  the  alleged  error,  and  not  wait 
until  after  the  jury  has  returned  a  verdict 
and  the  court  is  without  the  opportunity  to 
correct  any  error,  if  error  there  be. 

Other  errors  assigned  are  to  the  action  of 
the  court  in  admitting  certain  evidence  offer- 
ed by  the  plaintiff  over  the  defendant's  ob- 
jection, and*  in  rejecting  certain  evidence  of- 
fered by  the  defendant  Counsel  for  the  de- 
fendant, while  in  their  brief  insisting  that 
they  rely  upon  these  errors,  do  not  advance 
any  reason  for  disturbing  the  verdict  because 
thereof.  EMdently  in  the  preparation  of 
their  brief  they  considered  them  of  such  an 
inconsequential  character  as  to  be  unworthy 
of  serious  presentation  by  way  of  argument 
We  have  carefully  examined  them,  and  we 
quite  agree  with  this  conclusion. 

We  find  no  error  in  the  judgment  complain- 
ed of,  and  the  same  is  affirmed. 


(88  W.  Va.  1) 

WHITE  V.  MOSS  et  al.     (No.  4126.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(8»Udbu9   by   the   Court,) 

I.  Judgment  ^=^980 1— Pleading  In  suit  to  en- 
force lien  setting  up  fraud  In  procurement 
•  of  Judgment  held  insufficient. 

A  pleading  filed  in  a  suit  in  equity  brought 
jto  enforce  the  lien  of  a  judgment,  which,  as- 
sailing the  validity  of  the  judgment  involyed,  on 
the  ground  of  fraud  in  the  procurement  there- 
of, charges  no  more  than  that  defense  to  the 
action  in  which  it  was  rendered  was  prevented 
by  a  representation  made  by  the  creditor  to 
two  of  the  four  debtors,  that  he  was  suing  on 
the  note,  in  order  to  hold  one  of  the  endorsers 
and  him  alone,  that  they  need  not  be  uneasy, 
and  that  they  could  just  let  it  go,  is  insufficient. 


2.  Pleading  ^s»8(l5)— Faets  stated  in  support 
of  charge  of  fraud  must  make  them  incon- 
sistent with  honest  conduct. 

The  facts  stated  in  support  of  a  diarge  of 
fraud,  to  be  sufficient,  must  be  such  in  charac- 
ter as  to  make  them  inconsistent  with  honest 
cohduct  on  the  part  of  him  against  whom  they 
are  charged. 

3.  Judgment  ^=s»883(l3)— Claims  not  reduced 
to  Judgment  cannot  be  set  off  against  Jadg- 
ment. 

Debts  and  claims  not  reduced  to  judgment 
cannot  be  set  off  against  a  judgment. 

4.  Judgment  $=9801— Lien  of  Judgment  ea- 
forceable  without  return  of  execution  where 
execution  not  issued  within  two  years. 

The  lien  of  a  judgment  on  which  an  execu- 
tion did  not  issue  witliin  two  years  from  the 
date  thereof  can  be  enforced  without  allega- 
tion and  proof  of  the  return  of  an  execution 
thereon  unsatisfied. 

Appeal  from  Circuit  Oourt,  M<mroe  County. 

Suit  by  Nelson  Wliite  against  Jj.  H.  Moss 
and  others.  Decree  of  dismissal,  and  plain- 
tiff appeals.    Reversed  and  rendered. 

R.  Lu  Clark,  of  Union,  for  appellant 
Jno.  L.  Rowan,  of  Union,  for  appellees. 

POFFBNBARGER,  J.  The  decree  cam- 
plained  of  on  this  appeal  dismissed  a  bill  for 
enforcement  of  the  lien  of  a  small  judgment, 
on  the  one-third  undivided  interest  of  two  of 
the  defendants  in  a  tract  of  land  containing 
about  109  acres,  on  the  ground  that  the  judg- 
ment was  obtained  by  fraud  perpetrated  upon 
two  of  the  judgment  debtors,  one  of  whom 
was  the  principal  debtor  and  the  other  a  sure- 
ty and  part  owner  of  the  land  proceeded 
against. 

In  the  answer  originally  filed  by  L.  H. 
Moss,  principal,  and  John  Moss,  a  surety, 
two  of  the  four  judgment  debtors,  Harve 
Moss  and  J.  E.  Ridgeway  being  the  other 
two,  neither  of  whom  made  any  defense,  pay- 
ment of  the  judgment  was  claimed  and  relied 
upon.  This  claim  was  founded  upon  an  ac- 
count for  sawing  timber,  the  rental  of  a  saw- 
mill site,  lumber  sold  the  plaintifl^,  and  otlier 
small  items,  which  it  was  averred  the  plain- 
tiff bad  agreed  to  credit  on  the  judgment. 
With  reference  to  executions  on  the  judg- 
ment, the  plaintiff  amended  his  bill,  and  a 
similar  answer  to  the  amended  bill  was  filed. 
On  the  issues  thus  made,  depositions  were 
taken.  Before  the  cause  was  submitted  upon 
the  issues  made  and  proof  taken,  the  same 
two  defendants  tendered,  and  were  permitted 
to  file,  what  is  termed  an  amended  and  sup- 
plemental answer,  charging  fraud  in  the  pro- 
curement of  the  judgment  and  praying  that 
it  be  "dismissed  and  held  as  invalid'*  and 
that  they  be  dismissed  with  their  reasonable 
costs.  Upon  that  answer  and  the  depositions 
previously  taken  and  filed,  the  court  entered 
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the  decree  compUiixied  of,  which  adjudicated 
fraudnlent  procurement  of  the  Judgment  and 
dismissed  the  hills. 

It  Is  deemed  unnecessary  to  consider  all  of 
tbe  assignments  of  error  predicated  upon  the 
procedure  in  the  cause,  some  of  whl<^  deny 
right  in  the  defendants  to  file  the  amended 
answer  at  the  late  stage  at  which  it  was  ten- 
dered and  the  right  of  the  court  to  read,  on 
the  issue  raised  by  it,  the  depositions  prevl- 
onsly  taken.  Our  conclusions  respecting  more 
important  and  vital  matters  Involved  will  ob- 
viate the  necessity  of  passing  upon  them. 

Treating  the  amended  and  supplemental 
answer  as  a  cross-bill  seeking  afiirmatlve  re- 
lief, vacation  of  the  judgment,  the  plaintiff 
demurred  to  it  Whether  it  Is  a  cross-bill 
need  not  be  determined.  If  it  is  not,  the  de- 
murrer can  be  treated  as  an  exception  to  it 
or  an  objection  to  the  filing  thereof.*  It  is 
only  necessary  to  determine  whether  the 
pleading  is  suflSdent  in  law. 

[1,  2]  As  ground  of  fraudulent  procurement, 
it  charges  nothing  more  than  that  the  cred- 
itor, at  or  about  the  date  of  the  Institution 
of  his  action,  told  the  respondents  that  he 
was  bringing  the  suit,  in  order  to  hold  J.  E. 
Rldgeway  and  him  alone,  that  they  need  not 
give  themselves  any  uneasiness,  and  that  they 
could  just  let  it  go;  and  that,  upon  this  rep- 
resentation and  under  Inducement  thereof, 
they  did  not  appear  nor  make  any  defense, 
and  that,  but  for  such  representation,  they 
would  have  appeared  and  defended.  Ridge- 
way  was  an  indorser  on  the  note.  This  plead- 
ing does  not  aver  any  representation  on  the 
part  of  the  plaintiff  that  he  would  not  take 
Judgment  against  the  respondents.  They 
were  told  he  sought  a  judgment  to  hold 
Ridgeway  and  him  alone.  That  was  perfect- 
ly consistent  with  the  theory  of  a  Judgment 
against  the  respondents  as  well  as  Ridgeway, 
in  order  to  prevent  his  escape  on  the  ground 
of  lack  of  diligence  on  the  part  of  the  credi- 
tor against  them.  Respondents  knew  they 
had  been  sued  or  were  to  be.  With  this 
knowledge,  they  had  no  right  to  assume,  from 
the  representation  they  allege^  that  judgment 
would  not  be  taken  against  them.  There  was 
no  representation  that  it  would  not  be.  This 
averment  is  entirely  too  loose  and  equivocal. 
It  does  not  state  facts  making  out  a  sufficient 
charge  of  fraud.  Allegation  of  a  mere  con- 
clusion will  not  sufiice,  nor  will  a  statement 
of  facts  clearly  consistent  with  honesty. 
Fraud  must  be  an  almost  inevitable  deduction 
from  the  facts  averred.  Loomis  v.  Jackson, 
6  W.  Va.  613,  702;  Pyles  v.  Furniture  Co.,  80 
W.  Va.  123,  2  S.  E.  909 ;  ZeU  Guano  Co.  v. 
Heatherly,  38  W.  Va.  409,  18  S.  E.  6U. 

Respecting  the  charge  of  fraud,  the  evi- 
dence corresponds  with  the  pleading.  In  oth- 
er words,  it  is  wholly  insufficient  to  prove 
fraudulent  procurement  of  the  judgment 

[8,  4]  Some  of  the  items  of  the  account  an- 
tedate the  judgment  and  are  barred  by  fail- 


ure to  assert  them  in  the  action  In  which  the 
Judgment  was  obtained,  by  way  of  payments 
or  set-offs.  Code,  ch.  60,  |  55  (sec  2609). 
Nor  can  such  of  them  as  are  not  barred  be 
now  set  off  against  the  Judgment,  except  by 
the  consent  of  the  Judgment  creditor.  Faul- 
coner  v.  Stinson,  44  W.  Va.  646,  29  S.  E.  1011. 

The  evidence  is  entirely  too  loose  and  weak 
to  make  out  an  allowance  of  the  demands  set 
up,  on  the  theoiy  of  acceptance  thereof  as 
payments  on  the  Jud^n^ient.  It  is  admitted 
that  there  has  been  no  settlement  and  the 
plaintiff  disputes  the  validity  of  nearly  all 
of  the  items.  One  of  them  is  23  years  old. 
There  is  no  admission  of  an  agreement  to 
credit  any  of  them  on  the  judgment,  except 
one,  and  the  amount  of  it  is  disputed. 

No  execution  issued  on  the  Judgm^it  with- 
in two  years  from  the  date  thereof.  In  such 
case,  the  lien  can  be  enforced  without  a  re- 
turn of  execution  unsatisfied.  Code,  ch.  139, 
i  7  (sec.  5099).  The  controversy  in  the  plead- 
ings about  abortive  or  defective  executlcms 
and  returns  thereon  relates  to  writs  issued 
after  the  expiration  of  said  period,  which  are 
immaterial  and  unimportant 

For  the  reasons  stated,  a  decree  will  be 
entered  here,  reversing  the  decree  complained 
of,  adjudicating  the  right  of  the  plaintiff  to 
enforce  the  lien  of  his  judgment  against  tbe 
lands  of  the  defendants,  John  Moss  and 
Harve  Moss,  in  the  bill  and  proceedings  men- 
tioned, and  remanding  the  cause  for  execu> 
tlon  of  such  decree. 


(«7  W.  Va.  760) 
SLEETH  et  al.  v.  CITY  OF  ELKIN8. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(Splldbus  hp  the  Court.) 

I.  Municipal  corporations  ^s>323(l)  —  Owner 
may  enjoin  building  new  sidewalk,  where  |Mr- 
manent  walk  already  built. 
The  owner  of  a  city  lot  of  land  who  has 
been  ordered,  by  the  proper  municipal  authori- 
ties by  ordinance  properly  passed  and  notice 
duly  served,  to  lay  a  sidewalk  along  his  lot 
within  a  specified  time,  or  failing  to  do  so,  the 
same  will  be  done  by  the  city  at  his  cost  and 
charged  against  his  lot  and  collected  as  other 
city  taxes  are  collected,  and  he  has  already  laid 
a  permanent  sidewalk,  which  is  still  in  goo^* 
condition,  in  front  of  his  lot  on  a  street  grade 
formerly  established  by  the  dty,  and  the  char- 
ter and  city  ordinances  provide  that  where  m 
new  sidewalk  is  ordered  by  the  city  on  a  new 
grade,  to  take  the  place  of  an  old  sidewalk 
on  an  old  grade,  the  cost  thereof  shall  be  bonw 
by  the  city,  and  not  by  special  assessment 
against  the  abutting  property,  may  invoke 
equity  to  prevent  the  city  from  laying  the  new 
sidewalk  at  his  cost,  and  to  prevent  the  lien 
from  attaching  to  his  property. 
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2.  Municipal  corporations  ^=:»323(l)  —  Owner 
may  before  work  done  test  validity  of  pro- 
ceedings for  new  sidewalk  to  replace  old  one. 

Under  such  circumstances,  and  knowing  it 
would  be  improper  or  unlawful  to  make  such 
special  assessment  against  his  property  for 
such  costs,  he  may  bring  suit  to  test  the  ques- 
tion of  the  validity  of  the  proceedings  before 
the  work  is  done. 

Certified  from  Circuit  Court,  Bandolph 
County. 

Suit  by  W.  H.  Sleeth  and  others  against 
the  City  of  Elklns  for  an  injunction.  Tem- 
porary injunction  awarded,  demurrer  and 
motion  to  dissolve  overruled,  and  questions 
certified.    Afllrmed. 

B.  W.  Taylor  and  B.  H.  Allen,  both  of  El- 
kins,  for  plaintiffs. 
Samuel  T.  Spears,  of  Elkins,  for  defendant. 

LIVEI/Y,  J.  W.  H.  Sleeth  and  44  other 
persons,  all  residents  of  the  city  of  Elkins  in 
Bandc^ph  county  and  owners  of  real  estate 
therein  abutting  on  the  streets  of  that  city, 
presented  their  bill  for  injunction  against 
the  dty  of  Elkins  to  the  Judge  of  the  circuit, 
court  of  that  county  on  September  1, 1920,  al- 
leging, substantially,  that  they  were  such  res- 
idents and  owners  of  real  estate  similarly 
situated,  and  were  aggrieved  by  orders  of  the 
city  council,  which  had  required  them  to  tear 
up  and  abandon  the  brick  sidewalks  in  front 
of  their  lots  and  dwellings  on  certain  streets 
and  to  construct  in  lieu  thereof  cement  side- 
walks; that  in  pursuance  of  an  order  to  that 
effect,  passed  by  the  council  on  May  26, 1920, 
notices  were  served  on  the  plaintiffs  to  con- 
struct cement  sidewalks  within  30  days,  or 
the  city  would  do  so,  and  the  cost  thereof 
would  be  charged  against  their  abutting  prop- 
erty and  collected  as  other  city  taxes  are  col- 
lected ;  that,  upon  petition  signed  by  a  num- 
ber of  the  plaintiffs,  presented  to  the  council, 
asking  for  a  rescission  of  the  order,  the  coun- 
cil deferred  action  until  the  dty  engineer 
could  make  an  examination  of  the  sidewalks 
in  question  and  report  thereon,  which  report 
was  filed  on  July  2,  1920,  when  the  council 
again  ordered  the  cement  sidewalks  to  be 
laid,  and  notices  to  be  sent  to  the  property 
owners;  that  notice  had  never  been  served 
on  them  in  pursuance  of  this  order,  but  that 
the  first  notice  had  been  served;  that  later, 
on  August  19, 1920,  the  council  advertised  for 
bids  for  the  construction  of  said  sidewalks, 
and  were  proceeding  to  have  the  sidewalks 
put  down  at  plaintiffs'  expense.  Plaintiffs 
diarge,  substantially,  that  the  city  is  without 
authority  to  order  their  pemranent  brick  side- 
walks, in  good  condition  and  repair,  to  be  torn 
up  and  destroyed  and  new  walks  of  cement 
put  down  at  their  expense,  in  order  to  satisfy 
a  whim  or  caprice  of  the  members  of  the 
council;    but  if  sudi  authority  is  vested  in 


the  coundl,  then  its  exercise  has  been  unrea- 
sonable and  arbitrary,  is  an  abuse  of  power, 
and  amounts  to  a  confiscation  of  plaintiffs' 
property.  Section  1  of  chapter  20  of  the 
charter  of  the  city  Is  as  follows: 


««i 


'It  shall  be  the  duty  of  all  persons  who  are 
the  owners  of  land  or  lots  which  front  upon  a 
street  or  streets  which  are  maintained  and  kept 
by  the  dty,  to  put  down  and  keep  in  good  re- 
pair a  suitable  sidewalk  or  footwalk  along  the 
entire  part  of  such  land  or  lot  which  fronts 
upon  any  such  street,  and  when  in  the  opinion 
of  the  coundl,  it  has  become  necessary  to  re- 
pave  the  same,  in  such  manner,  of  such  width, 
and  of  such  suitable  material,  as  the  council 
might  direct,  provided,  however,  that  before 
any  permanent  sidewalk  or  footwalk  is  laid,  it 
shall  be  the  duty  of  the  dty  engineer  to  fix 
the  grade  of  such  sidewalk,  and  said  walk  shall 
be  laid  in  conformity  to  such  grade,  and  should 
the  dty,  after  said  walk  is  laid,  change  the 
grade,  the  cost  of  laying  a  new  walk  to  con- 
form in  said  changed  grade,  made  necessary  by 
reason  of  said  change  of  grade,  shall  be  paid 
by  the  dty,  as  well  as  all  damages  the  owner  of 
the  land  or  lot  may  sustain  by  reason  of' 
said  change  of  grade.' 


t» 


The  bill  charges  that  all  the  bric^  walks 
ordered  to  be  torn  up  have  been  heretofore 
laid  upon  grades  established  by  the  dty  en- 
gineer, and  that  new  grades  were  being  es- 
tablished by  the  dty  higher  than  the  former 
grade,  which,  if  done  and  the  new  cement 
sidewalks  laid  thereon,  would  greatly  dam- 
age complainants,  and  that  the  city  is  at- 
tempting to  compel  plaintiffs  to  lay  the  new 
walks  on  the  new  grades  and  pay  for  the 
same,  notwithstanding  it  is  the  duty  of  the 
dty  to  bear  all  the  expense  and  pay  all  the 
damage.  They  further  charge  that  the  dty 
has  not  proceeded,  in  accordance  with  the  re- 
quirements of  its  charter,  to  compel  plain- 
tiffs to  lay  these  sidewalks,  and  exhibit  all 
of  the  orders  and  proceedings  of  the  council 
in  relation  thereto.  The  bill  avers  that  it  la 
impossible  for  plaintiffs  to  comply  with  the 
requirements  of  the  dty,  because  it  is  impossi- 
ble for  them  to  purchase  cement  by  reason 
of  its  scardty  and  exorbitant  market  price; 
and  that  if  the  coundl  is  permitted  to  pro- 
ceed in  its  avowed  course,  plaintiffs  will  suf- 
fer irreparable  damage  and  injury,  and  prays 
for  an  injunction.  A  temporary  injunction 
was  awarded.  A  demurrer  was  interposed  to 
this  bill,  was  overruled,  and  a  motion  to  dis- 
solve the  temporary  injunction,  granted  In 
vacation,  was  also  overruled  on  November 
18,  1920,  when  the  Judge  certified  the  follow- 
ing questions  to  this  court: 

1.  Whether  equity  has  jurisdiction  to  enter- 
tain this  suit  under  the  points  raised  by  the 
demurrer  to  the  effect  that  there  is  no  juris- 
diction to  enjoin  the  city  from  advertising  and 
letting  contract  to  tear  up  and  rebuild  the 
walks  in  question  under  the  general  powers  of 
the  dty  to  reconstruct  the  walks  and  pay 
for  same  out  of  general  taxes,  and  that  equity 
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c<mld  haye  no  jurisdiction  until  the  city  at- 
tempted to  collect  or  at  least  levy  the  special 
assessment  for  the  cost  of  said  construction. 

2.  Whether  equity  has  jurisdiction  to  enter- 
tain this  suit  under  the  points  raised  by  the 
demurrer  to  the  effect  that  there  is  no  juris- 
diction to  enjoin  the  dty  from  advertising  and 
letting  contracts  to  tear  up  and  rebuild  the 
walks  in  question  under  the  general  powers  of 
the  city  to  reconstruct  walks  and  pay  for  the 
same  out  of  general  taxes  in  the  first  instance, 
and  thereupon  levy  the  cost  thereof  as  a  special 
assessment  against  the  abutting  property,  and 
that  equity  could  have  no  jurisdiction  until  the 
dty  attempted  to  collect,  or  at  least  levy,  the 
special  assessment  for  the  cost  of  said  con- 
struction. 

3.  Whether,  under  the  charter  of  the  dty 
of  Elkins,  the  defendant  can  compel  the  plain- 
tiff to  tear  up  the  brick  sidewalks  which  have 
already  been  laid  pursuant  to  a  former  ordi- 
nsDce  of  said  city,  and  replace  the' same  by  a 
cement  walk  under  a  new  ordinance. 

4.  Whether  the  city  of  Elkins,  after  first 
having  established  grades  for  sidewalks,  and 
the  same  have  been  laid  pursuant  to  ordinance, 
can  now  establish  a  different  grade,  raising  the 
walk  in  front  of  some  lots  and  lowering  it  in 
front  of  others,  and  compel  the  lot  owners  to 
lay  a  new  walk  on  the  new  grade. 

[2]  The  first  two  questions  are  answered 
in  the  affirmative  by  tills  court  In  the  cases 
of  City  of  Avis  v.  AUen,  83  W.  Va.  789,  99  S. 
E.  188,  and  Damron  v.  City  of  Huntington,  82 
W.  Va.  401,  96  S.  E.  53, 9  A.  L.  R,  623.  These 
plaintiffs  were  served  with  notice  to  lay  the 
cement  sidewalks  within  30  days,  or,  failing 
to  do  so,  the  dty  would  lay  the  same  at  the 
expense  of  the  plaintiffs,  to  be  charged 
against  their  abutting  land  and  collected  as 
other  dty  taxes  were  collected.  Should 
these  idaintiffs  stand  by  and  wait  nntU  the 
work  had  been  done,  afterwards  claiming 
that  it  was  illegally  done,  and  that  it  was 
unlawful  to  charge  their  property  with  the 
cost  thereof,  they  might  have  waived  their 
right  to  question  the  validity  of  the  assess- 
ment when  made.  Knowing  facts  which 
would  make  this  assessment  illegal,  and  then 
permitting  the  work  to  be  done,  might  estop 
themr  from  preventing  the  assessment  or  pay- 
ing the  money.  Avis  v.  AUen,  supra ;  Wem- 
Inger  v.  Stephenson,  82  W.  Va.  367,  95  S.  E. 
1085.  It  is  not  in  all  cases  that  an  abutting 
landowner  would  be  estopped  fronof  suit  even 
after  the  special  assessment  is  laid.  If  the 
proceedings  were  void,  then  he  would  not  be ; 
but.  If  irregular  or  voidable  only,  he  would 
be  e8toiq;)ed.  Moundsville  v.  Yost,  75  W.  Va. 
224,  83  S.  E.  910. 

[1]  Injunction  is  the  proper  remedy.  28 
Cyc.  1014.  '*An  injunction  lies  against  a  mu- 
nicipality to  enjoin  the  removal  by  it  of  a 
brick  sidewalk  where  it  appears  that  to  per- 
mit the  performance  of  such  act  would  be 
to  allow  a  breach  of  trust  and  an  abuse  of  a 
power  sought  to  be  exercised  in  bad  faith  to 
the  wanton  injury  of  the  rights  and  property 


of  individuals."    Nichote  v.  Village  of  Sador- 
us,  120  111.  App.  70. 

Certified  questions  8  and  4  are  in  part  an- 
swered by  section  1  of  chapter  20  of  the  char^ 
ter  and  ordinances  of  the  city  of  Elkins. 
There  can  be  no  question  of  the  broad  powers 
of  the  city  to  order  the  sidewalks  to  be  paved 
or  repaved  and  kept  in  order,  and  to  be  con- 
structed In  such  manner  and  of  such  material 
as  in  the  Judgment  of  the  council  are  most 
suitable,  and  for  the  best  interests  of  the  in- 
habitants of  the  city.  Neither  is  there  any 
doubt  of  the  power  of  the  city  to  establish 
and  change  grades,  order  paving,  .sewering, 
and  th4  like.  The  dty  charter  expressly 
gives  these  broad  powers,  and  they  are  usn- 
ual  and  necessary  in  municipal  government. 
The  courts  will  not  usually  interfere  with  the 
discretion  and  authority  vested  in  municipal 
officers  for  the  exercise  of  these  necessary 
functions,  unless  it  is  clear  that  there  !» 
an  arbitrary  abuse  of  power  to  the  Irre- 
parable damage  of  private  rights.  The  city 
of  Elkins  can,  by  ordinance,  change  the  grader 
of  the  streets  in  front  of  the  property  of 
these  plaintiffs,  and  provide  for  the  laying: 
down  of  new  sidewalks,  but  under  the  allegar- 
tions  of  the  bill  to  the  effect  that  the  grade 
has  heretofore  been  established  and  the  side- 
walks laid  down  in  accordance  with  that  es- 
tablished grade,  in  good  faith,  by  the  proper- 
ty owners,  it  is  incumbent  upon  the  dty  to- 
pay  the  cost  of  laying  the  new  sidewalk  to- 
conform  with  the  changed  grade,  as  well  as 
the  damages  to  the  lot  owners  caused  by  such 
change,  as  provided  in  said  section  1,  c.  20, 
of  the  dty's  charter  and  ordinances.  It  ap- 
pears from  the  bill  and  exhibits,  espedally 
Exhibit  No.  1,  that  the  dty  is  attempting  to 
assess  and  collect  from  the  abutting  landown- 
ers, all  of  the  cost  of  laying  the  contemplated 
new  cement  sidewalks.  The  allegations  of 
the  bill,  which  on  demurrer  are  admitted  to^ 
be  true,  aver  that  no  necessity  for  the  new 
sidewalks  exist ;  that  it  is  impossible  at  this 
time  to  comply  with  the  notice  and  demand ; 
tiiat  the  ordinance  had  been  induced  by  whim 
and  caprice  of  some  members  of  the  council, 
and  irreparable  loss  will  be  sustained  by 
plaintiffs  if  they  are  compelled  to  comply. 
These  allegations  would  be  sufficient  for  an 
injunction,  as  the  record  now  stands,  and, 
if  sustained  by  suffident  evidence,  would 
likely  perpetuate  the  injunction.  It  is  in- 
timated by  counsel  that  there  is  no  basis  for 
these  charges,  and  that  the  sidewalks  are 
old  and  out  of  repair,  and  a  necessity  exists 
for  those  ordered  by  coundl  to  be  laid.  We 
cannot  anticipate  the  evidence.  Whether 
or  not  the  dty  can  cause  these  sidewalks  te 
be  torn  up  is  largely  a  question  of  the  facts 
as  they  exist  We  do  not  think  it  can  do  so 
if  the  facts  are  as  they  appear  from  this 
bill. 

While  the  regularity  and  suffldency  of  the 
ordinances  and  proceedings  of  the  city  coun- 
dl with  reference  to  these  sidewalks  is  raia- 
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ed  In  tbe  pleadings,  it  is  not  included  in  the 
questions  certified,  and  we  do  not  discuss  it, 
for  that  reason,  except  to  say  that  there 
seems  to  have  been  a  substantial  compliance 
with  the  requirement  of  the  charter.  The 
ordinances  were  regrilarly  passed  and  re- 
corded, and»  although  no  notice  was  given 
to  plaintiffs  of  the  action  of  the  council  on 
July  2d,  requiring  them  to  lay  their  sidewalks 
within  30  days,  notice  had  been  previously 
served  on  them  to  the  same  effect,  they  had 
appeared  before  the  council,  petitioned 
against  its  action,  and  seemed  to  be  fully 
cognizant  of  all  steps  taken  by  the  council 
thereafter,  as  appears  from  the  bill.  One 
notice  is  all  the  charter  seems  to  require. 

We  sustain  the  action  of  the  lower  court  In 
overruling  the  demurrer. 


(88  W.  Va.   49) 

GOODWIN  et  al.  v.  TONY  POCAHONTAS 
COAL  CO.  (No.  4204.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Feb.  22,  1921.) 

(Bylldbus   hy   the  Court,) 

1.  New  trial  ^=>72— Verdict  not  set  aside  be- 
cause of  weight  of  evidence  of  one  witness 
over  another. 

While  an  engineer  who  made  tbe  measure- 
ments of  the  quantity  of  material  within  a 
certain  space  to  be  excavated  before  the  work 
was  done  may  have  been  in  a  better  position  to 
make  accurate  measurements  than  an  engineer 
whose  calculations  were  made  from  measure- 
ments after  the  work  was  done,  this  will  not 
give  to 'the  calculations  of  the  former  such  a 
degree  of  finality  as  to  justify  setting  aside  tBe 
verdict  of  a  jury  based  upon  the  measurements 
of  the  latter. 

2.  Witnesses  «=>347^May  be  Impeached  by 
showing  previous  inconsistent  conduct. 

:  Evidence  of  a  witness  may  be  impeached  by 
showing  his  previous  conduct  inconsistent 
therewith. 

3.  Trial  ^=>85,  207— Evidence  competent  for 
any  purpose  properly  admitted  over  general 
objection. 

Evidence  competent  for  any  purpose  is 
properly  admitted  over  a  general  objection.  If 
the  party  against  whom  it  is  offered  would  have 
it  limited  to  a  particular  purpose,  he  must 
move  the  court  to  that  end. 

New  trial  <$=:»35— Trial  <$=>59(2)— Order  of 
introducing  testimony  discretionary;  verdict 
not  set  aside  because  of  premature  introduo- 
.ion  of  testimony. 

The  order  of  Introducing  testimony  Is  large- 
ly in  the  discretion  of  the  trial  court,  and 
even  though  it  appear  that  testimony  has  been 
introduced  at  a  time  at  which  it  was  not  ad- 
missible, if  the  subsequent  developments  of 
the  trial  make  it  admissible  before  the  case  is 


finally  submitted  to  tbe  jury,  a  verdict  will 
not  be  set  aside  because  of  the  premature  in- 
troduction of  such  testimony. 

Error  to  Circuit  Court,  McDowell  CJounty. 

Action  by  A.  T.  Goodwin  and  others 
against  tbe  Tony  Pocahontas  Coal  Company. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.    Afllrmed. 

Litz  &  Harman  and  Q.  W.  Howard,  all  of 
Welch,  for  plaintiff  in  error. 

Sanders  &  Crockett  and  A.  6.  Fox,  all  of 
Bluefleld,  for  defendants  in  error. 

RITZ,  P.  This  writ  of  error  seeks  rever- 
sal of  a  Judgment  in  favor  of  the  plaintiffs 
for  a  balance  claimed  to  be  due  them  for  cer- 
tain work  done  under  a  contract  providing 
for  the  grading  of  a  siding  for  the  defendant. 
The  contract  sued  on  is  not  in  controversy, 
and  simply  provided  for  the  doing  of  the 
work  at  a  certain  stipulated  price  per  yard. 
It  provided  no  method  for  ascertaining  the 
quantity,  and  when  the  work  was  completed 
the  parties  were  unable  to  agree  upon  the 
number  of  yards  of  excavation,  and  this  suit 
resulted  from  that  disagreement. 

The  plaintiffs  contend  that  at  the  time 
they  entered  upon  the  work  under  the  con- 
tract defendant,  through  its  engineer  in 
charge,  agreed  to  furnish  them  cross-sections 
of  tbe  work  to  be  done;  that  he  was  called 
upon  a  number  of  times  therefor,  and,  fail- 
ing to  furnish  the  same,  they  employed  an 
engineer  to  make  cross-sections  of  so  much 
of  the  work  as  had  not  been  done,  and  also 
of  that  part  of  the  work  which  had  been 
done.  After  the  work  was  done  they  had 
this  engineer  calculate  the  jquantlties  from 
the  measurements  taken  by  him  upon  the 
ground,  both  as  to  the  work  which  had  been 
done  when  he  took  the  measurements  and  as 
to  that  part  of  it  which  then  remained  to  be 
done.  He  ascertained  that  there  had  been 
removed  8,238.8  cubic  yards  of  material. 
The  defendant's  engineer  likewise  calculated 
the  quantity  from  his  measurements  made 
on  the  ground  before  the  work  was  under- 
taken, and  ascertained  that  there  were  only 
5,160.77  cubic  yards.  Payment  was  made 
before  and  at  the  trial  for  this  quantity,  and 
this  controversy  Involves  the  excesa  The 
trial  resulted  in  a  verdict  in  favor  of  the 
plaintiffs  for  substantially  what  they  claim- 
ed. The  defendant  insists  that  this  verdict 
cannot  be  sustained,  for  the  reason  that  tlie 
estimates  submitted  in  evidence  by  the  plain- 
tiffs, upon  which  the  verdict  is  based,  are  not 
trustworthy,  and  should  not  be  allowed  to 
stand  in  opposition  to  the  estimates  made  by 
its  engineer;  and,  second,  because  the  court 
admitted  in  evidence  proof  of  an  agreement 
had  between  the  parties,  after  the  coutro- 
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versy  arose,  to  submit  the  same  to  the  de- 
termination of  another  engineer. 

[1]  As  before  stated,  the  contract  provided 
for  the  payment  to  the  plaintiffs  of  $1.15  for 
each  yard  of  materia]  excavated,  and  the 
sole  question  which  the  Jury  had  to  decide 
was  the  quantity  of  this  material.  The  de- 
fendant's engineer  contends  that  he  accu- 
rately measured  the  ground  before  the  work 
was  done  and  accurately  calculated  the 
quantities  from  these  measurements;  while 
the  plaintiffs'  engineer  claims  that  as  to  the 
work  remaining  to  be  done  at  the  time  he 
made  his  measurements  the  same  were  abso- 
lutely accurate,  and  that  as  to  the  work 
which  had  then  been  done  they  were  as  as- 
curate  as  could  be  made  under  the  conditions 
then  existing;  that  In  making  his  measure- 
ments lie  had  to  guide  him  some  of  the 
stakes  yet  remaining,  the  slope  of  the  ground 
above  the  cut,  and  information  furnished 
him  by  the  men  who  actually  did  the  work, 
and  that  from  this  he  was  able  to  make  a 
reasonably  accurate  calculation  as  to  the 
number  of  yards  actually  removed.  Not 
only  Is  there  a  substantial  difference  be- 
tween the  measurements  made  by  these  en- 
g;ineers  as  to  the  quantity  of  work  which  had 
been  done  at  the  time  the  plaintiffs'  engineer 
made  his  measurements,  but  there  Is  like- 
wise such  a  difference  as  to  the  work  which 
then  remained  to  be  done.  As  to  the  work 
which  remained  to  be  done  at  that  time,  ad- 
mittedly the  engineer  employed  by  the  plain- 
tiffs was  in  Just  as  good  a  position  to  ascer- 
tain the  quantities  as  the  defendant's  engi- 
neer, and  there  is  no  suggestion  but  that  he 
was  Just  as  competent  for  this  purpose.  His 
calculation  makes  this  quantity  855  yards 
more  than  it  Is  ascertained  to  be  by  the  de- 
fendant's engineer.  It  Is  admitted,  both  by 
the  plaintiffs  and  by  their  engineer,  that  he 


should  be  given  to  the  evidence  of  the  wit- 
nesses. There  was  no  other  way  of  ascer- 
taining the  quantity  of  material  removed  by 
the  plaintiffs  except  to  measure  It,  and  while 
it  is  admitted  that  this  method  might  not  be 
absolutely  accurate  because  of  the  uneven- 
ness  of  the  ground,  still  It  was  the  only  prac- 
ticable method  which  could  be  adopted,  and 
it  is  shown  that  the  result  reached.  If  the 
measurements  were  accurately  taken,  was  in 
all  probability  within  a  very  few  yards  of 
the  actual  amount  of  material  removed. 
There  Is  nothing  in  the  nature  of  the  defend- 
ant's evidence  to  give  to  it  the  character  of 
finality  upon  this  question.  It  is  quite  as 
probable  that  the  defendant's  engineer  made 
mistakes  in  his  measurements  and  calcula- 
tions as  that  the  plaintiffs*  engineer  did.  In 
fact,  the  Jury  may  well  have  concluded,  be- 
cause of  the  discrepancies  pointed  out  in  the 
work  of  defendant's  engineer,  that  the  same 
was  not  done  with  the  same  care  and  accu- 
racy as  characterized  the  work  done  on  be- 
half of  the  plaintiffs  We  think,  upon  the 
question  as  to  the  quantity  of  material  re- 
moved by  the  plaintiff^,  the  Jury's  verdict  Is 
not  in  conflict  with  such  a  substantial  pre- 
ponderance of  the  evidence  as  would  Justify 
setting  It  aside  upon  that  ground. 

[2-4]  It  is  insisted,  however,  that  it  was 
error  for  the  court  to  permit  the  plaintiffs  to 
Introduce  In  evidence  an  agreement  had  be- 
tween the  parties  after  the  controversy  arose 
to  submit  the  same  for  decision  to  an  «igi- 
neer  mutually  chosen  by  them.  It  is  con- 
tended that  this  evidence  bad  no  t^idency  to 
prove  any  issue  involved  in  the  case.  It  was 
apparent  from  the  very  beginning  of  the 
trial,  and  particularly  from  cross-examina- 
tion of  the  plaintiffs'  engineer,  that  the  de- 
fendant's c<mtentlon  would  be  that  the  esti- 
mates made  by  him  as  to  the  quantities  re- 


was  .  not  in   position  to  make   as  accurate '  nofoved  before  he  had  made  any  measurements 


measuriements  of  the  quantities  removed  be- 
fore he  went  upon  the  ground  as  he  would 
have  been  had  he  made  his  measurements  be- 
fore the  removal  of  the  material,  and  as  to 
this  work  it  may  be  said  that  the  defendant's 
engineer  had  superior  information  and  bet- 
ter opportunity  to  make  correct  measure- 
ments than  the  plaintiffs'  engineer.  But 
this  is  not  conclusive  of  the  question.  There 
are  many  suggestions  in  the  evidence  of  In- 
accuracies in  the  work  done  by  the  defend- 
ant's engineer  In  other  particulars,  and  par- 
ticularly it  is  testified  by  the  engineer  em- 
ployed by  the  plaintiffs  that  the  defendant's 
engineer  furnished  him  a  profile  of  the 
work  as  well  as  cross-sections  thereof,  and 
that  there  was  a  very  substantial  differ- 
ence   between    the   quantity    of   the    work 


were  so  uncertain  and  indefinite  as  to  be  un- 
worthy of  belief ;  in  fact,  that  It  was  impos- 
sible to  make  any  measurements  after  the 
work  was  done  from  which  a  reliable  calcu- 
lation could  be  made  as  to  the  quantity  of 
material  removed,  and  when  the  defendant's 
engineer  was  placed  upon  the  stand  he  testi- 
fied that  it  was  an  absolute  Impossibility  to 
make  a  reliable  estimate  as  to  the  amount  of 
material  excavated  after  the  excavation  had 
been  made.  He  was  the  very  man  who  made 
the  agreement  to  submit  the  question  in  con- 
troveiBy  to  the  determination  of  a  third 
engineer,  and  his  conduct  in  agreeing  that  a 
disinterested  engineer  might  take  their  work 
and  make  his  measurements  upon  the 
ground,  and  ascertain  the  actual  quantities, 
was  entirely  Inconsistent  with  the  testimony 


shown  by  the  profile  made  by  the  defend-  *  he  gave  that  it  would  be  absolutely  Impossi- 
ant's  engineer  and  the  quantity  as  shown  I  ble  to  make  any  reliable  calculation  from 
by  his  cross-sections.  The  Juiiy  had  this  I  such  information.  This  evidence  would 
e%idence  before  them,  and  they  were  the  therefore  have  a  tendency  to  contradict  and 
Judges^  and  the  sole  Judges,  aa  to  wliat  weight ,  Impeach  the  evidence  give9  by  the  engineer 
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remaining  unpaid  purchase  money,  and  even 
reimbursed  Clark  for  the,  purchase  money  he 
paid  on  this  land  to  practically  the  full  ex- 
tent that  he  had  made  euch  payments. 
Clark,  on  the  other  hand,  insists  that  when 
the  corporation  was  organized  a  resolution 
was  passed  by  the  stockholders  and  the 
board  of  directors  acquiring  the  right  to 
cut  the  timber  upon  the  lands  held  by  him 
upon  the  basis  of  paying  therefor  certain 
prices  per  thousand  feet  for  the  different 
kinds  of  timber,  the  price  being  $6  per  thous- 
and for  the  larger  part  thereof,  and  that  the 
stock  of  this  company  by  a  like  resolution 
was  directed  to  be  issued  to  him  in  payment 
for  the  mill  purchased  by  him  from  the 
Thayer  Company,  and  which  had  not  yet 
been  completed,  as  well  as  for  the  benefits 
arising  from  a  contract  entered  into  by  him 
with  the  Thayer  Company  for  the  sawing  of 
that  company's  timber  at  this  mill,  and  the 
transportation  of  the  Damascus  Lumber 
Company's  logs  over  that  company's  rail- 
road. In  this  way  he  contends  that  he  ac- 
quired all  of  the  stock  of  the  Damascus 
Lumber  Company,  and  that  the  only  interests 
which  that  company  owned  at  the  time  of  the 
Institution  of  this  suit  was  the  mill  and  the 
right  to  cut  the  timber  upon  the  lands 
owned  by  him  at  the  prices  mentioned  in 
the  resolution  above  referred  to,  and  what- 
ever advantages  might  be  derived  from  the 
Thayer  contract,  which  will  be  hereafter  ad- 
verted to.  If  his  contention  is  sustained, 
then  there  is  no  basis  in  the  evidence  for 
any  substantial  recovery  upon  the  part  of 
the  plaintiff,  even  though  the  contract  set 
up  by  him  has  been  fully  proven. 

It  is  Insisted  that,  while  we  held  on  the 
former  writ  of  error  that  the  question  aris- 
ing as  to  the  ownership  of  these  assets  was 
one  for  the  Jury,  at  that  time  only  the  evi- 
dence introduced  on  behalf  of  the  plaintiff 
was  before  the  court,  and  that  with  the 
introduction  of  the  defendant's  evidence  the 
plaintiff's  showing  has  been  so  overwhelmed 
that  the  Jury  could  not  find  a  verdict  for 
the  plaintiff  consistent  with  all  of  the  evi- 
dence. It  very  clearly  appears  that  at  the 
time  of  the  purchase  of  this  timber  and  these 
lands  immediately  before  the  organization  of 
the  Damascus  Lumber  Company,  it  was  con- 
templated by  the  parties  that  a  corporation 
would  be  formed  for  the  purpose  of  holding 
their  interests  In  that  neighborhood.  Not 
only  McCulIough  testifies  to  this,  but,  as 
before  stated,  several  other  parties  who  were 
employed  by  Clark  and  McCulIough  in  ac- 
quiring the  timber  likewise  testify,  and  some 
of  these  other  parties  were  to  be  allowed  to 
take  stock  in  this  corporation,  Clark  agree- 
ing to  let  them  have  some  of  the  stock  to 
which  he  would  be  entitled  as  representing 
his  four-fifths  Interest  in  the  properties. 
When  the  corporation  was  formed  it  did  take 
possession  of  the  mill,  which  had  been  there- 


tofore acquired  in  an  incomplete  state,  and 
complete  the  same,  and  did  enter  upon  the 
land  and  cut  the  timber  thereon  and  market 
the  lumber  derived  therefrom  through  Clark 
as  its  selling  agent,  Clark  receiving  for  all 
of  the  lumber  thus  sold  by  him  5  per  cent 
for  hia  services.  From  1907  until  1915  it 
does  not  appear  that  any  payments  were  ever 
made  by  the  company  to  Clark  on  account 
of  the  timber  cut  by  it,  nor  does  it  appear 
that  Clark  ever  demanded  any  payments 
upon  this  account.  It  appears  that  on  his 
books  he  charged  to  the  company  the  taxes 
paid  by  him  upon  the  land,  the  money 
paid  by  him  for  the  mill  before  the  organ- 
ization of  the  company,  and  the  moneys 
paid  by  him  on  account  ot  the  purchase  of 
the  land,  both  before  and  after  the  organiza- 
tion of  the  company,  and  credited  the  com- 
pany with  all  moneys  received  by  him  from 
the  sales  of  lumber,  less  the  5  per  cent,  com- 
missions. It  is  true  that  the  minutes  of  the 
organization  meeting  of  the  Damascus  Lum- 
ber Company  show  that  a  resolution  was 
passed  by  its  stockholders  and  its  board  of 
directors  purchasing  from  Clark  the  Thayer 
contract,  including  the  mill  acquired  by  him 
from  the  Thayer  people,  for  all  of  the  capital 
stock  of  the  corporation  fully  pcdd  and  non- 
assessable. It  is  likewise  true  that  the  min- 
utes show  that  Clark  made  a  proposition  to 
the  company  to  sell  It  the  timber  upon  the 
tracts  of  land  standing  in  his  name  at  cer- 
tain stumpage  prices,  and  it.  is  testified  by 
several  witnesses  that  these  resolutions  were 
actually  passed  at  those  meetings.  McCul- 
Iough, who  was  present  at  the  directors' 
meeting,  says  that  all  of  the  work  at  that 
meeting  was  cut  out  beforehand,  and  was 
passed  in  a  few  minutes,  and  that  he  does 
not  know  anything  about  such  resolutions 
as  these;  his  contention  being  that  the  min- 
utes are  fraudulent.  But  whether  they  are 
or  not,  he  insists  that  no  such  contract  was 
ever  carried  out  by  the  company,  but  that 
the  contract  which  was  carried  out  was  the 
one  existing  between  him  and  Clark,  the 
only  parties  interested  in  the  property,  at 
the  time  of  the  formation  of  the  company, 
to  wit,  that  the  corporation  should  take  over 
the  properties,  and  the  interests  of  Clark 
and  McCulIough  should  be  evidenced  by  the 
Issuance  to  them  of  the  company's  stock  in 
the  proportions  that  they  were  interested  in 
the  property. 

It  is  significant  that  while  Clark  contends 
he  was  entitled  to  receive  all  of  the  com- 
pany's stock  for  the  mill  and  the  Thayer 
contract,  one-fifth  of  this  stock  was  issued 
to  McCulIough  in  strict  accordance  with  his 
contention  as  to  what  the  arrangement  was ; 
that  is,  that  their  respective  interests  should 
be  evidenced  by  the  issuance  of  stock  in  the 
corporation.  Clark  now  contends  that  Mc- 
CulIough owes  him  for  this  stock,  but  he 
does  not  undertake  to  explain  how  it  ever 
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happened  to  be  Issued  to  McCuUough  orig- 
inally. The  other  80  per  cent,  of  the  stock 
was  put  at  Clark's  disposal.  Seventy-six  per 
cent,  of  it  is  now  held  by  him,  and  4  per 
cent,  was  acquired  by  another  party  from 
him,  which  4  per  cent  has  since  been  ac- 
quired by  McOuUough.  McCuUough  says 
that  it  is  true  that  there  was  talk  between 
him  and  Clark  about  cutting  the  timber  on 
these  tracts  of  land  upon  a  stumpage  basis. 
He  says  that  Clark  advised  him  that  he 
(Clark)  had  agreed  to  let  some  of  the  em- 
ployes take  stock  in  the  corporation  out  of 
the  four-fifths  of  the  stock  assigned  to  him, 
but  that  he  did  not  want  these  employes  to 
have  the  benefit  of  the  timber  purchases,  and 
that  he  wanted  to  make  an  arangement  for 
the  corporation  to  cut  the  timber  upon  a 
stumpage  basis;  that  this  arrangement 
would  make  no  difference  as  between  himself 
and  McCXiIlough,  for  the  reason  that  McCul- 
longh  had  the  same  interest  in  the  timber 
held  in  Clark's  name  that  he  would  have  in 
the  corporation,  the  only  eifect  of  It  being 
that  Clark  would  be  enabled  to  prevent  the 
parties  to  whom  he  had  agreed  to  sell  stock 
from  getting  into  the  company  upon  what  is 
termed  the  "ground  floor."  McCuUough  says 
that  Clark  insisted  that  inasmuch  as  thia 
arrangement  would  not  affect  McCuIlough's 
interest  one  way  or  the  other,  he  should  al- 
low him  to  carry  it  out  because  of  the  effect 
it  would  have  upon  the  arrangements  he 
had  theretofore  made  with  some  of  the  em- 
ployte  in  regard  to  selling  them  stock ;  that 
when  this  arrangement  was  explained  to 
these  employ^  who  had  agreed  to  take  stock, 
they  all  refused  to  take  it,  and  that  upon 
such  refusal  Clark  agreed  with  him  to  aban- 
don the  arrangement  and  carry  the  whole 
proposition  as  they  had  originally  intended, 
and  that  this  was  done.  Clark  contends,  on 
the  other  hand,  that  the  only  interest  which 
the  Damascus  Lumber  Company  has  in  the 
timber  is  the  contract  as  shown  by  the  min- 
utes, that  is,  the  right  to  cut  it  on  the  pay- 
ment of  certain  stumpage  prices.  The  oral 
evidence  upon  this  proposition  is  conflicting. 
In  order  to  support  his  contention  Clark  in- 
troduced in  evidence  certain  books  kept  by 
him,  or  under  his  direction,  in  Philadelphia, 
by  which  he  attempted  to  show  that  there 
was  kept  during  all  of  the  time  an  account 
with  the  Damascus  Lumber  Company  show- 
ing the  amounts  of  lumber  cut  of  the 
various  kinds,  and  the  amount  due  by  it  to 
him  upon  the  basis  of  the  stumpage  contract. 
From  the  evidence  in  the  record  we  are 
justified  in  saying  that  this  stumpage  ac- 
count is  fictitious,  and  was  fabricated  after 
the  institution  of  this  suit  It  was  before 
the  Jury  in  the  court  below,  and  It  Is  shown 
by  the  testimony  of  witnesses  asked  in  regard 
to  it  t^at  the  various  items  are  inserted  in 
moHt  instances  at  the  foot  of  the  pages,  and 
that  while  this  account  purports  to  have 


been  commenced  in  1907,  where  it  is  indexed 
in  the  various  books  of  Clark,  it  is  below  the 
index  of  other  accounts  commenced  long  aft- 
erward, except  in  a  few  instances  where 
some  other  accounts  are  made  to  appear  be- 
low this  Damascus  Lumber  Company  stumi>- 
age  account  in  the  books,  but  on  reference 
to  the  book  it  appears  from  the  testimony 
that  these  entries  in  the  index  below  the 
Damascus  Lumber  Company  stumpage  ac- 
count are  purely  fictitious,  there  being  no 
such  accounts  in  the  books.  While  these 
books  were  introduced  in  evidence  on  the 
trial  of  the  case  before  the  Jury,  they  are 
not  brought  to  this  court  as  part  of  the  rec- 
ord. It  appears  that  notice  was  given 
Clark's  counsel  some  time  before  the  hearing 
here  to  produce  these  books  upon  this  hear- 
ing, and  the  only  reply  that  was  made  to 
this  notice  at  the  bar  of  the  court  was  that 
the  books  had  been  taken  to  Philadelphia, 
for  which  reason  they  could  not  be  produced 
for  our  examination.  We  do  not  think  their 
production  would  show  any  more,  perhaps, 
than  the  oral  evidence  in  regard  to  them  does 
show,  and  that  is  that  this  stumpage  account 
was  a  fabrication  from  beginning  to  end,  and 
was  made  up  for  the  purpose  of  this  case. 

[2]  There  is  another  significant  thing  in 
this  connection,  and  that  is  that  when  the 
audit  above  referred  to  was  made  for  the 
purpose  of  ascertaining  Clark's  standing 
with  the  Damascus  Lumber  Company,  he 
charged  that  company  with  every  cent  paid 
out  by  him  for  the  purchase  of  the  mill,  for 
the  purchase  of  timber,  for  taxes  paid  upon 
timber,  and  for  all  exi>enses  incurred  by 
him  in  connection  therewith.  It  is  a  little 
hard  for  us  to  comprehend  why  the  Damas- 
cus Lumber  Company  should  be  treated  as 
owing  him  for  the  money  adv-anced  for  the 
purchase  of  this  timber,  and  for  the  money 
advanced  by  him  for  the  purchase  of  the  niill 
if,  as  he  says,  he  still  owns  the  timber  and 
the  lumber  company  never  had  any  interest 
therein,  and  he  received  all  of  the  capital 
stock  of  the  company  as  the  purchase  price 
of  the  mill.  The  effect  of  this  is  that  the 
Damascus  Lumber  Company  in  this  audit  is 
made  to  pay  every  cent  that  was  paid  for  the 
mill  and  Clark  gets  aU  of  its  capital  stock  for 
nothing.  It  is  likewise  made  to  pay  every 
cent  paid  out  by  him  for  the  purchase  of 
timber  which  he  claims  he  still  owns.  But 
he  says  In  explanation  of  this  that  this  audit 
was  made  up  only  for  the  purpose  of  a  set- 
tlement between  him  and  McCuUough,  and 
that  inasmuch  as  their  interests  In  the  corpo- 
ration were  the  same  as  their  interests  in 
the  timber  and  the  land,  it  was  not  necessary 
to  separate  the  two  transactions  and  make  a 
settlement  showing  how  he  stood  in  relation 
to  the  standing  timber,  and  what  his  stand- 
ing was  with  the  Damascus  Lumber  Com- 
pany. This  explanation  would  be  plausible 
were  it  not  for  the  fact  that  Clark's  interest 
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moBt  be  set  aside  and  a  new  trial  awarded. 
Steel  Y.  American  Oil  Development  Co.,  80 
W.  Va.  206,  92  S.  E.  410,  U  B.  A.  1917B, 
975;  Chafln  v.  N.  &  W.  Ry.  Co.,  80  W.  Va. 
708,  93  S.  E.  822. 

The  questions  propounded  by  plaintiff  for 
the  purpose  of  eliciting  information  with 
respect  to  the  dangers  attending  the  adminis- 
tration of  an  anaesthetic,  and  responses  of 
the  witness  thereto,  were  irrelevant  to  the 
issues  involved  and  therefore  improper. 
They  serve  no  good  purpose  in  cases  of  this 
character  and  may  improperly  influence  or 
prejudice  the  Jury.  The  anesthetic  undoubt- 
edly was  necessary  in  this  instance,  and  no 
harm  resulted  from  its  use.  As  to  whether 
such  questions  and  answers  alone  would  con- 
stitute reversible  error,  we  express  no  opin- 
ion, but  for  reasons  stated  repetition  should 
be  avoided. 

The  court  properly  modified  plaintiff's  in- 
struction by  the  elimination  therefrom  of 
the  words  "or  otherwise^''  for  the  only  ground 
of  negligence  charged  in  the  declaration  is 
that  defendant  improperly  came  in  contact 
with  plaintiff's  truck  and  thereby  caused  It 
to  go  over  the  embankment  No  alternative 
ground  is  relied  on,  and  for  that  reason  the 
modification  was  proper. 

Of  eight  instructions  requested  by  defend- 
ant three  were  given.  The  one  directing  a 
verdict  for  defendant  was  properly  refused, 
inasmu'cb  as  the  evidence  was  such  as  to  con- 
stitute a  prima  fade  case  of  negligence, 
which  required  submission  to  the  jury  as  ul- 
timate triers  of  disputed  facts,  without  such 
«9>ecific  direction  as  to  their  finding.    To  de- 


termine what  weight  and  force  the  evidence 
was  entitied  to  clearly  was  within  their 
province.  The  third  instructicm  was  proper- 
ly refused  because  covered  by  defendant's 
second  instruction  gUvea.  The  other  three  al- 
so were  properly  refused,  first,  because  there 
is  no  substantial  evidence  of  plaintiff's  con- 
tributory negligence;  second,  because  they 
are  embodied,  in  effect,  in  the  second  and 
third  instructions  given,  which  require  plain- 
tiff to  prove  by  a  preponderance  of  the  tes- 
timony that  the  injury  was  caused  by  the 
negligence  of  the  defendant  and  that  the 
striking  of  the  truck  by  defendant's  car  was 
the  proximate  cause  of  the  injury.  These 
two  instructions  given,  by  necessary  impli- 
cation, require  a  finding  of  no  contributory 
negligence,  for  In  order  to  arrive  at  the  con- 
clusion that  the  striking  of  plaintiff's  truck 
was  the  proximate  cause  of  the  injury,  it  is 
necessary  to  exclude  contributory  negligence 
as  an  intervening  cause.  But  as  a  matter  of 
fact  there  is  no  evidence  to  support  the  in- 
structions refused.  The  nearest  approach  to 
it  is  found  in  the  testimony  of  W.  B.  Carter, 
one  of  the  two  witnesses  who  saw  the  acci- 
dent, who  said  it  looked  as  if  plaintiff  woulcl 
have  gone  over  the  embankm^it  even  if  de- 
fendant had  not  struck  him.  But  this  is  a 
mere  expression  of  opinicm,  and  without 
more  would  scarcely  show  that  plaintiff  was 
contributorUy  negligent  in  turning  so  far  to 
the  right  in  order  to  give  defendant  ample 
space  in  which  to  pass. 

Our  order  therefore  will  reverse  the  judg- 
ment, set  aside  the  verdict,  and  remand  the 
case  for  retriaL 
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(Supreme  Court  of  Georgia.  Dec  17,  1920. 
Behearing  Qranted  Jan.  14,  1921.  Judgment 
Adhered  to  March  5,  1921.) 

(SyUahus  In/  Editorial  Biaff.) 

1.  Evidence  c=>47l(  19)— Testimony  that  im- 
provements were  substantial,  and  such  as  a 
man  would  place  on  his  own  land,  held  eon- 
elusions. 

In  a  suit  for  specific  performance,  testi- 
mony of  a  witness  that  improvements  described 
by  hUn  were  substantial  in  character,  and  were 
such  as  a  man  would  place  on  his  land,  rather 
than  such  as  he  would  place  on  rented  land,  was 
properly  excluded,  as  mere  conclusions  of  the 
witness. 

2.  Evidence  «cs»47l(24)  —  Testimony  that 
plaintiff  moved  on  land  In  purauanoe  of  gift 
properly  excluded. 

In  a  suit  by  a  son  against  his  father  for 
specffic  performance  of  an  agreement  to  oonvey 
land,  the  son's  testimony,  after  he  had  testified 
that  he  moved  on  the  land,  that  he  did  so  'in 
pursuance  of  the  gift,"  was  properly  excluded. 

3.  Witnesses  ^==>240(8) —Question  held  prop- 
erly excluded  as  leading. 

In  a  suit  for  specific  perforjnance,  it  was 
not  error  to  exclude,  as  leading,  the  question, 
"Did  you  understand  that  it  was  a  deed  to  car- 
ry o\U  the   contrart?** 

4.  Speelllo  performance  ^s»29<2)— Desortptloi 
in  petition  sufRoiently  definite. 

In  a  suit  for  speciiio  pri-tormance,  a  de- 
scription of  the  land  as  a  tract  located  in  a 
certain  county,  on  a  road  leading  from  a  cer* 
tain  gin  to  another  designated  road  at  a  speci- 
fied place,  and  bounded  on  the  north,  east, 
south,  and  west  by  lands  of  named  persons,  and 
containing  85  acres  more  or  less,  and  being  the 
place  on  which  petitioner  was  residing,  was  not 
too  indefinite. 
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and  insuflfident  to  support  a  decree,  on  the 
theory  that  there  was  a  sale  or  gift  of  part  of 
the  land. 


5.  SpecHIo  performance  ^s>l2l(2)— Parol  eon- 
traet  and  Its  terms  must  be  clearly  estab- 
lished, to  as  to  leave  no  roasonahio  doubt. 

"Where  specific  performance  of  a  parol  con- 
tract for  the  sale  of  lands  is  sought,  the  con- 
tract and  its  terms  should  be  established  so 
dearly,  strongly,  and  satisfactorily  as  to  leave 
no  reasonable  doubt  as  to  the  agreement. 

8.  Specific  performance  ^=»  121(3) —  Evidence 
indellnlto  and  Insufflolent  to  support  decree  on 
theory  of  sale  or  gift  of  part  of  land. 

In  a  son's  action  against  his  father  for 
specific  performance  of  an  agreement  to  convey 
85  acres  of  land,  for  which  the  son  was  to  pay 
SBDuaDy  a  specified  quantity  of  cotton,  because 
the  other  children  were  given  only  50  acres, 
where  there  was  no  attempt  in  the  evidence  to 
separate  any  particular  50  acres,  and  the  evi- 
dence did  not  disclose  any  agreement  to  ex- 
ecute a  deed  at  any  specified  time,  but  showed 
that  the  specified  payments  of  cotton  were  to 
be  made  ontll  the  father's  death,  or  until  he 
ceased  to  exact  payment,  and  that  neither  event 
had  occurred,  the  evidence  was  too  indefinite 


Error  from  Superior  Court,  Madison  Coun- 
ty;   W.  L.  Hodges,  Judge. 

Action  by  George  T.  Allen  against  George 
H.  Allen.  Judgment  for  defendant,  and 
plaintifr  brings  error.    Affirmed. 

C.  E.  Adams,  of  Danielsvllle,  and  John  J. 
Strickland,  of  Athens,  for  plaintiff  in  error. 

T.  J.  Shackelford  and  Shackelford  &  Mead- 
ow, all  of  Athens,  and  Berry  T.  Moseley,  of 
Danielsvllle,  for  defendant  in  error. 

ATKINSON,  J.  Geotge  T.  Allen  Instituted 
an  action  against  his  father,  George  H.  Al- 
len, for  specific  performance.  The  contract, 
as  alleged  in  the  petition  as  amended,  was  to 
the  effect  that  the  defendant,  desiring  to  di- 
vide certain  of  his  real  estate  among  his 
children,  set  apart  and  put  the  plaintiff  in 
possession  of  85  acres  of  land,  under  a  parol 
agreement  that.  Inasmuch  as  the  other  chil- 
dren were  to  receive  only  60  acres,  the  plain- 
tiff should  pay  to  the  defendant  annually 
the  sum  of  2.040  pounds  of  lint  cotton,  so 
long  as  defendant  lived,  or  so  long  as  he  ex- 
acted the  same;  the  defendant  to  make  a 
deed  to  plaintiff,  "in  proper  form,  conveying 
said  described  tract  of  land  to  petitioner  for 
life,  and  then  to  his  children*  if  any,  and, 
if  not,  to  the  heirs  of"  the  defendant.  It 
was  also  alleged  that  on  faith  of  the  gift  the 
plaintliT  had  made  valuable  improvements  on 
the  land,  and  had  made  annual  payments  in 
cotton  to  the  defendant  as  stipulated.  In 
the  answer  there  was  a  denial  of  the  con- 
tract; and  an  issue  was  presented  by  the 
pleadings,  as  to  whether  the  contract  had 
been  made  as  alleged,  and  whether  the  im- 
provements on  the  land  were  made  at  the 
expense  of  the  plaintiff  or  the  defendant. 
The  defendant  contended  that  plaintifTs  oc- 
cupancy was  as  the  defendant's  tenant.  Aft- 
er the  close  of  the  evidence  introduced  by 
both  sides,  the  judge  directed  a  verdict  for 
the  defendant.  The  plaintiff  made  a  motion 
for  new  trial,  which  was  overruled,  and  he 
excepted.    Held: 

[1]  1.  Where  a  witness  for  the  plaintiff 
described  certain  improvements  made  upon 
the  land  by  the  plaintiff,  in  such  manner  as 
to  enable  the  Jury  to  determine  the  character 
of  the  Improvements,  his  further  testimony 
that  the  improvements  were  ''substantial  in 
character,"  and  were  of  such  "character  that 
a  man  would  place  on  his  land,"  rather  than 
"the  character  that  a  man  would  place  on 
the  land  that  he  rented,"  amounted  to  mere 
conclusions  of  the  witness,  and  were  prop- 
erly excluded  from  evidence. 

[2]  2.  After  the  plaintiff,  testifying  in  his 
own  behalf,  stated  that  he  moved  on  the  land 
after  the  date  of  the  alleged  gift,  it  was  not 
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cause  for  reversal  to  exclude  his  further  tes- 
timony that  he  moved  on  the  land  "in  pur- 
suance of  the  gift." 

[8]  8.  The  court  did  not  err  in  refusing  to 
allow  the  plaintiff,  while  testifying  in  his 
own  belialf,  to  answer  the  question,  "Did  you 
understand  that  it  was  a  deed  to  carry  out 
the  contract?"  the  question  being  objected  to 
on  the  ground  that  it  was  leading. 

[4]  4.  The  description  of  the  land  was  not 
too  indefinite  to  be  the  basis  of  a  decree  for 
specific  performance.    The  description  was: 

"A  tract  of  land  located  in  Madison  county  on 
a  road  leading  from  Lonny  WilliamB'  gin  to  the 
Danielsville  and  Athens  road  at  the  J.  F.  Ck>l- 
bert  place,  bounded  on  the  north  by  lands  of 
Van  Jenkins,  on  the  east  by  lands  of  W.  T.  Al- 
len, on  the  south  by  lands  of  Hassey  T.  Rowe, 
and  on  the  west  by  lands  of  W.  J.  Glenn  and 
Robert  Bom,  and  contains  eighty -five  (85) 
acres,  more  or  less,  and  being  the  place  on 
which  petitioner  now  resides." 

[5, 6]  5.  ''Where  specific  performance  is 
sought  for  the  enforcement  of  a  parol  con- 
tract for  the  sale  of  lands,  such  contract  and 
the  terms  thereof  should  be  established  so 
clearly,  strongly,  and  satisfactorily  as  to 
leave  no  reasonable  doubt  as  to  the  agree- 
ment." Lloyd  V.  Redford,  148  Ga.  575.  97  S. 
E.  523,  and  citations.  There  was  no  attempt 
in  the  evidence  to  separate  any  particular  50 
acres  to  which  a  gift  might  apply  from  any 
35  acres  to  which  a  sale  might  apply;  nor 
did  the  evidence  disclose  any  agreement  to 
execute  a  deed  at  any  specified  time.  More- 
over, the  plaintllTs  evidence  was  to  the  effect 
that  he  was  to  make  specified  payments  in 
cotton  until  the  death  of  defendant  or  until 
he  ceased  to  exact  payment,  and  that  nei- 
ther of  these  events  had  occurred  before  in- 
stitution of  the  suit.  Under  these  circum- 
stances the  evidence  was  too  indefinite  to  sup- 
port a  decree  of  specific  performance  on  the 
theory  of  a  gift  of  a  part  of  the  land,  and 
too  indefinite  and  otherwise  insufficient  to 
support  a  decree  for  specific  performance  on 
the  theory  of  a  sale  of  a  part  of  the  land. 
Construing  the  evidence  for  the  plaintiff  in 
its  most  favorable  light,  the  judge  did  not  err 
in  directing  a  verdict  for  defendant. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  88) 

SIGMAN  V.  ADAMS  et  al.     (No.  1967.) 
(Supreme  Court  of  Georgia.     Feb.  10,  1921.) 

(Syllabus  by  the  Court) 

I.  Evidence  ^=:»I83( 1 3)— Testimony  as  to  in- 
ability to  find  bond  for  title  held  to  Justify 
parol  evidence  of  Its  contents. 

In  an  ejectment  suit  instituted  by  an  ad- 
ministrator de  bonis  non  cum  testamento  an- 


nexe, a  defendant  proposed  to  show  paramount 
outstanding  title  against  the  plaintiff,  relying 
in  part  upon  evidence  that  in  1887  the  testa- 
tor bad  conveyed  the  Ii^nd  to  a  lender  of  money 
as  security  for  a  loan,  receiving  a  bond  for 
reconveyance  of  the  land  on  payment  of  the 
loan,  and  that  after  receiving  the  bond  for  title 
the  testator  transferred  and  delivered  it  in 
pursuance  of  a  contract  of  sale  to  a  third  per- 
son. Held,  that  foundation  was  properly  laid 
for  introduction  of  parol  evidence  as  to  the 
contents  of  the  bond  for  title,  and  a  transfer 
written  thereon,  by  testimony  of  the  widow 
of  the  alleged  transferee  to  the  effect  that 
after  the  death  of  the  transferee  the  bond  for 
title,  being  in  her  possession,  was  turned  over 
to  a  named  attorney  at  law  who  represented 
her,  and  that  it  was  never  returned  to  her, 
and  it  could  not  be  found  among  the  papers  left 
by  her  husband  (who  was  the  alleged  trans- 
feree), and  testimony  of  the  son  of  the  attor- 
ney at  law,  since  deceased,  to  the  effect  that  his 
mother  was  executrix,  that  he  was  in  posses- 
sion of  all  the  papers  and  other  effects  left  by 
his  father,  and  that  after  diligent  search  among 
them,  made  by  himself  and  by  his  mother,  the 
paper  could  not  be  found. 

2.  Vendor  and  purchaser  ^=:»2l9^Paper  exe- 
cuted by  transferee  of  bond  for  title  held  not 
conveyance,  but  admissible  as  tending  to  show 
terms  of  transfer. 

The  loan  deed  and  bond  for  title  were  ex- 
ecuted on  May  21,  1887.  F.  M.  Sigman  was 
the  grantor  named  in  the  deed,  and  the  ob- 
ligee named  in  the  bond  for  title.  W.  T.  Sig- 
man was  the  alleged  transferee  of  the  bond 
for  title.  A  paper  dated  November  19,  1890, 
was  shown  by  aliunde  evidence  to  have  been 
signed  and  delivered  by  W.  T.  Sigman  to  F. 
M.  Sigman,  contemporaneously  with  the  trans- 
fer of  the  bond  for  title,  and  to  have  been  re- 
tained by  him  until  his  death,  as  follows: 
"Whereas  W.  T.  Sigman,  of  Newton  county, 
has  bought  of  F.  M.  Sigman,  of  said  county, 
said  lands  lying  and  being  in  said  county,  upon 
the  following  conditions,  to  wit:  The  said  W. 
T.  Sigman  is  to  pay  off  the  debt  of  F.  M.  Sig- 
man to  Ck>rbin  Banking  Ck>mpany,  with  inter- 
est, as  it  becomes  due,  and  pay  off  all  the 
indebtedness  of  said  F.  M.  Sigman  that  is  due 
other  parties  that  may  be  due,  and  that  the 
said  W.  T.  Sigman  is  to  furnish  the  said  F. 
M.  Sigman  a  two-horse  farm  and  home  for 
himself  and  wife  as  long  as  they  live.  It  is 
further  agreed  that  the  crops  grown  on  the 
place  the  present  year  and  fall  be  applied  to 
the  debts  of  the  tenants  which  the  said  F.  M. 
Sigman  shall  be  or  is  bound  for.  All  of  which 
consideration  and  agreement  the  said  W.  T. 
Sigman  binds  himself,  his  heirs,  executors  or 
administrators  to  perform  or  fulfill,  this  No- 
vember 19,  1890."  Other  extrinsic  evidence 
tended  to  show  that  W.  T.  Sigman  recognised 
and  carried  out  the  obligations  imposed  upon 
him,  as  specified  in  the  writing,  until  his  death. 
Heldf  the  paper  does  not  purport  to  speak  the 
whole  contract,  and,  considered  alone,  is  in- 
sufficient as  a  conveyance;  but  it  was  admissi- 
ble in  evidence,  in  connection  with  the  other 
evidence  in  the  case,  as  tending  to  show  the 
terms  and  consideration  of  the  contract  for 
transfer  of  the  bond  for  title. 
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3.  Jadgmeiit  «s»95l(2)— Inadmistlblo  as  ovl- 
donee  withoot  showing  disposition  of  appeal. 

A  transcript  from  the  court  of  ordinary 
showing  that  certain  les^atees  had  cited  the 
executrix  for  a  settlement,  and  that  on  issue 
duly  made  it  was  found  that  during  his  life  the 
testator  had  disposed  of  the  land  now  involved 
in  the  ejectment  suit,  and  that  the  case  was 
appealed  to  the  superior  court,  if  otherwise 
relevant,  was  not  admissible  without  showing 
what  disposition  was  made  of  the  case  on  ap- 
peaL 

4.  PIsadIng  ^=»236 (4)— Refusal  to  reopen  case 
to  permit  amendment  of  petition  held  not 
abuse  of  discretion. 

At  the  trial  term,  and  after  both  sides  had 
introduced  evidence  and  announced  closed,  it 
was  not  an  abuse  of  discretion  to  refuse  to 
open  the  case  for  the  purpose  of  allowing  the 
plaintiff  to  amend  the  original  petition  (even 
if  the  proposed  amendment  was  otherwise  al- 
lowable) by  setting  up  matter  not  alleged  in 
the  orii^al  petition,  and  offering  new  evidence 
in  support  of  such  amendment. 

5.  Vendor  and  purchaser  ^s>2 1 4 (6) —  Instru- 
ment reciting  that  party  had  purchased  on 
speclfled  conditions  held  to  mean  oonsldera* 
tion  or  terms. 

The  words  "upon  the  following  conditions,*' 
as  contained  in  the  paper  quoted  in  the  second 
headnote  of  this  decision,  when  properly  con- 
strued in  connection  with  the  context,  refer  to 
"consideration"  and  "terms,"  and  the  paper 
does  not  create  a  condition  precedent. 

6.  Appeal  and  error  ^s>  1 052  (8) —  Ejectment 
^=»9(3).Adminlstrator  of  one  receiving  and 
transferring  bond  for  title  cannot  maintain 
ejectment  against  stranger;  admission  of  evl- 
desoe  harmless  where  uncontradicted  evidence 
shows  no  right  to  maintain  action. 

The  plaintiff  sues  in  ejectment  in  his  rep- 
resentative capacity  as  an  administrator  with 
the  inn  annexed.  The  uncontradicted  evidence 
shows  that  the  testator  executed  a  security 
deed  embracing  the  land  in  dispute,  whereby 
he  conveyed  the  legal  title  to  a  lender  of  mon- 
ey, and  received  from  such  lender  a  bond  the 
condition  of  which  was  to  reconvey  to  the  gran- 
tor the  land  upon  payment  of  the  debt.  After 
receiving  such  bond  for  title,  the  obligee  there- 
in (the  testator)  transferred  the  same  under 
a  contract  of  absolute  sale  to  a  third  person. 
Eeld,  the  testator,  by  such  sale  and  transfer 
of  the  bond  for  title,  divested  himself  of  all 
interest  in  the  land,  and  after  )iis  death  the 
legal  representative  of  his  estate  could  not 
mamtaifa  ejectment  for  recovery  of  the  land 
against  a  stranger  setting  up  such  outstanding 
title.  In  view  of  this  ruling,  the  error  in  ad- 
mitting evidence,  as  ruled  in  the  third  head- 
note,  is  harmless. 

7.  Directloii  of  verdlet  not  error. 

The  judge  did  not  err  in  directing  the  ver- 
dict for  tiie  defendant. 

Error  from  Superior  CJourt,  Newton  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Action   by   J.   C.   Sigman,    administrator, 
against  John  Adams  and  others.    Judgment 


for  defendants,  and  plaintlif  brings  error. 
Affirmed. 

Etheridge,  Sams  &  Etheridge,  of  Atlanta^ 
for  plaintiff  In  erroV. 

Rogers  &  Knox,  of  Covington,  for  defend- 
ants in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(151  Qa.  131) 
8HEHANE  V.  GREER  et  al.    (No.  1998.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1921.) 

(Syllabus  by  the  Court.) 

I.  Action  <s=>50(  10)— Petition  In  suit  to  wind 
up  affairs  of  corporation  multifarious,  where 
one  -defendant  was  not  interested  in  such 
winding  up;  petition  In  suit  by  purchasers  of 
lots  on  contract  against  grantee  held  multU 
farious. 

Where  a  land  improvement  corporation, 
the  owner  of  a  tract  of  land  divided  up  into  a 
large  number  of  lots,  sold  off  certain  of  these 
lots,  deeds  being  given  in  certain  instances 
and  in  others  mere  receipts,  showing  that  the 
purchasers  had  bought  under  a  ''contract  plan," 
of  which  there  was  no  record  notice,  no  bond 
for  title  being  given,  and  afterwards  the  cor- 
poration executed  a  trust  deed  conveying  all 
of  the  property,  which  provided  for  the  execu- 
tion of  deeds  by  the  trustee  to  purchasers  of 
the  lots,  and  which  contained,  also,  a  power  of 
sale  upon  the  happening  of  stated  contingen- 
cies, and,  the  contingencies  contemplated  hav- 
ing occurred,  the  trustee  sold  the  property 
under  the  power  of  sale,  after  duly  advertising 
the  same,  and  executed  a  deed  to  the  purchaser 
at  the  sale,  convejdng  aU  the  lands  embraced 
in  the  deed  from  the  owner  to  the  trustee  ex- 
cept certain  designated  lots,  and  the  land  cor- 
poration, the  original  owner,  ceased  carrying 
on  the  business,  a  petition  in  equity,  filed  by 
a  stoclEholder  of  the  land  corporation,  in  be- 
half of  himself  and  other  stoclKholders  there- 
in, and  in  behalf  of  certain  parties  who  pur- 
chased certain  of  the  lots,  against  the  pur- 
chaser at  the  trustee's  sale,  holding  under  a 
deed  duly  executed  by  the  trustee  in  conformity 
with  the  power  contained  in  the  trust  deed, 
to  wind  up  the  affairs  of  the  land  corporation, 
and  praying  the  appointment  of  a  receiver  to 
take  charge  of  its  assets  and  do  other  things 
necessary  until  the  final  winding  up  of  the  busi- 
ness of  the  corporation,  was  multifarious,  be- 
cause: (a)  The  purchaser  at  the  trustee's 
sale  was  not  concerned  with  the  winding  up  of 
the  affairs  of  the  corporation  which  had  gone 
out  of  business,  (b)  No  such  relation  between 
the  various  purchasers  of  the  lots,  upon  which 
they  base  their  claim  of  equity  therein,  is  shown 
that  gives  them  the  right  to  maintain  a  Joint 
suit  against  the  purchaser  at  the  trustee's  sale 
and  have  a  decree  against  her  establishing  such 
equity. 
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2.  Aotloa  ^s»50(t0)— Reformation  of  Instni- 
ments  ^s»29— Purchasers  of  lots  from  mort- 
gapor  not  entitled  to  have  deed  from  trustee 
under  power  of  sale  reformed. 

No  facte  are  set  forth  showing  the  right  of 
the  plaintiffs  to  the  reformation  of  the  deed 
executed  by  the  trust  company  to  the  purchaser 
of  the  property  described  in  the  trust  deed. 

9,  Action  ^=»50(I0)— Pnrchasers  from   mort- 
gagor not  entitled  to  Join  in  suit  against  trus- 
tee's grantee  to  prevent  multiplicity  of  suits. 
Nor  was  there  such  a  community  of  right 
to  be  established  as  between  the  plaintiffs  as  to 
authorize  them  to  maintain  the  petition  under 
the  provisions  of  Civ.  Code  1910,  (  &410,  mak- 
ing multiplicity  a  ground  for  the  consolidation 
of  causes. 

(Additional  SyUabua  by  Editorial  Staff.) 

4.  Mortgages  ^s>372( I)— Grantee,  to  whom 
trustee  conveyed  under  power  of  sale,  held 
not  charged  with  constructive  notice  of  rights 
of  purchasers  from  mortgagor. 

Under  a  deed  of  trust  coTering  land  di- 
Tided  into  lots,  and  providing  that  the  mort- 
gagor might  sell  lots  by  warranty  deed,  and 
that  the  trustee  would  execute  quitclaim  deeds 
on  deposit  of  $50  for  each  lot,  one  to  whom 
the  trustee  conveyed  under  power  of  sale  on 
default  was  not  charged  with  constructive  no- 
tice of  the  equities  of  those  who  had  purchased 
lots  on  contract,  and  who  had  neither  a  deed 
nor  a  bond  for  title  on  record. 

Error  from  Superior  Court,  PnUon  Coun- 
ty;   Geo.  L,  Bell,  Judge. 

Suit  by  R.  L.  Greer  and  others  against 
Mr&  J.  F.  Shehane.  Demurrers  to  the  pe- 
tition were  overruled,  and  defendant  brings 
orror.    Reversed. 

The  Southland  Estates  Corporation  (here- 
inafter referred  to  as  the  Southland  Com- 
pany), a  Georgia  corporation,  undertook  to 
develop  a  certain  tract  of  land  located  near 
Atlanta  for  residential  purposes.  The  tract 
was  named  "Westland  Estates,"  and  was 
subdivided  into  approximately  1,950  lots.  To 
procure  the  money  necessary  for  this  develop- 
ment, first  mortgage  bonds  in  the  amount  of 
approximately  $28,000  were  issued,  and  to 
secure  them  the  Southland  Company  exe- 
cuted to  the  Hlllyer  Trust  Company  (now  the 
Atlanta  Trust  Company),  as  trustee,  a  trust 
deed  to  this  real  estate.  The  property  was 
described  in  terms  of  acreage  in  the  deed. 
A  copy  of  the  trust  deed  is  attached  to  one 
of  the  amendments  filed  in  the  case  and  made 
a  part  of  the  record.  It  was  provided  In  this 
trust  deed  that  the  active  management  of 
the  property  was  to  remain  in  the  South- 
land Company,  and  that  it  should  be  "per- 
mitted to  improve,  sell,  or  transfer"  any  part 
or  all  of  the  property  by  warranty  deed  coun- 
tersigned by  the  trustee,  and  that,  upon  de- 
posit by  the  Southland  Company  with  the 
trustee  of  a  sum  equal  to  $50  for  each  25- 


fbot  unit  lot  sold,  the  trustee  should  issue 
quitclaim  deed  to  such  lot  to  the  purchaser. 
The  trust  deed  further  provided  that — 

"The  comp^any  shall  have  the  entire  and  ex- 
clusive charge,  control,  and  management  of 
said  property,  and  shall  make  such  improve- 
ments from  time  to  time  as  shall  be  deemed 
necessary  for  the  better  and  more  rapid  sale 
of  this  property,  and  shall  collect  and  receive 
all  moneys  paid  in  and  for  any  contracts  for 
the  sale  of  any  lot  on  the  contract  plan  of 
sale," 

It  further  provided  that  all  such  moneys  so 
received  over  and  above  20  per  cent,  of  the 
amount  of  sale  of  each  lot  up  to  the  amount 
of  $50  on  each  25-foot  unit  lot  of  land  so 
sold  should  be  deposited  with  the  trustee, 
to  be  applied  to  the  payment  of  the  bonds. 
Pursuant  to  the  purposes  for  which  it  was 
organized,  and  under  the  powers  expressly 
given  it  in  the  trust  deed,  as  above  set  ont, 
the  corporation  proceeded  to  sell  off  the  lots 
into  which  the  property  had  been  subdivid- 
ed>  and  to  further  promote  the  sale  of  the 
lots  a  contract  plan  of  sale  was  instituted, 
whereby  lots  were  sold  on  installment  basis, 
with  a  small  cash  payment,  and  monthly 
notes  for  the  balance.  The  contract  provided 
that  when  the  payments  were  completed  the 
company  should  deliver  to  the  purchaser  a 
warranty  deed  to  the  lots  bought  by  him. 

In  the  early  part  of  1919  the  corporation 
became  in  arrears  in  the  payment  of  its  ob- 
ligations to  the  bondholders  and  to  the  trus- 
tee. The  trust  deed  provided  that  in  such 
event  the  trustee  should  have  the  right  and 
power  to  take  possession  of  the  property, 
and — 

"to  sell  any  or  all  unsold  portions  of  this  prop- 
erty, either  by  private  sale  or  public  outcry,  in 
whole  or  in  part,  for  the  benefit  of  the  bond- 
holders, and  to  convey  by  deed  tb  purchasers 
land  so  sold." 

Upon  the  default  by  the  corporati<m  above 
mentioned,  the  trustee  advertised  the  entire 
property  for  sale,  describing  same  in  acreage 
as  in  the  trust  deed,  and  excepting  only  those 
lots  for  which  warranty  deeds  had  been  is- 
sued by  the  corporation  and  quitclaim  deeds 
given  by  the  trustee.  In  April,  1919,  it  was 
sold  to  Mrs.  James  F.  Shehane,  the  plalntliT 
in  error.  Thereupon  the  trustee  executed  a 
deed  to  Mrs.  Shehane,  conveying  the  entire 
property  conveyed  by  the  trust  deed,  except- 
ing certain  specified  lots  for  which  warranty 
deeds  by  the  Southland  Company  and  quit- 
claim deeds  by  the  trustee  had  been  given  to 
purchasers.  This  deed,  therefore,  covered  in 
terms  all  of  the  lots  which  had  been  sold  by 
the  company  under  the  contract  plan  of  sale, 
as  above  set  out,  upon  which  the  payments 
had  not  been  completed,  and  to  whicli  war- 
ranty and  quitclaim  deeds  had  not  been  is- 
sued.   At  the  time  of  this  sale  there  were 
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1^1  lola  wblch  had  not  been  sold  In  any 
manner,  and  there  were  outstanding  con- 
tracts with  some  250  persons,  who  had  pnr- 
chased  approximately  500  lots  under  the  con- 
tract  plan  of  sale.  All  of  them  had  paid  at 
least  a  part  of  their  purchase  money ;  others 
had  paid  in  full.  After  the  sale  to  Mrs.  She- 
hane,  the  trustee  refused  to  accept  money 
tendered  to  it  by  the  Southland  Company  on 
account  of  these  lots,  and  to  give  quitclaim 
deeds  to  the  purchasers  upon  the  completion 
at  their  payments  for  same.  It  is  alleged 
tiiat  at  the  time  of  said  sale  by  the  trustee 
Mrs.  Shehane  and  the  trustee  had  both  actual 
and  constructive  notice  of  all  of  the  details 
of  the  "contract  plan  of  sale/'  and  of  the 
fact  that  a  great  number  of  these  lots  had 
been  sold  under  same  to  yarious  purchasers. 

At  this  stage  suit  was  instituted  by  R.  L. 
Greer,  a  stockholder  of  the  Southland  CJom- 
pany,  against  that  company  and  the  trustee, 
both  residents  of  Fulton  county,  Ga.,  and 
against  Mrs.  Shehane,  a  resident  of  Ogle- 
thorpe county,  in  behalf  of  himself  and 
other  stockholders  and  the  purchasers  of 
lots  under  the  contract  plan  of  sale,  asking 
for  a  receiyer  for  the  corporation  to  wind  up 
its  affairs.  The  original  petition  and  amend- 
ments set  forth  this  state  of  facts,  as  well 
as  allegations  that  the  Southland  Company 
had  ceased  to  conduct  any  business,  and  that 
its  only  assets  were  the  purchase-money 
notes  on  the  lots  sold  as  above  stated,  and 
that  the  corporation  was  making  no  effort  to 
c<^Iect  them.  A  temporary  receiver  was  ap- 
pointed by  the  court  The  case  coming  on  lo 
be  heard  on  July  4, 1919,  the  Southland  Com- 
pany was,  on  its  answer  and  prayer,  and 
without  objection,  made  a  party  plaintiff  by 
order  of  court,  and  the  temporary  receiver 
previously  appointed  was  made  permanent 

Interventions  were  filed  by  two  of  the  hold- 
ers of  contracts  of  sale,  asking  that  they  be 
made  parties  plaintiff,  and  that  they  be 
granted  relief  to  prevent  the  loss  of  the  mon- 
ey which  they  had  paid  in  on  the  lots  pur- 
cha^d  by  them.  One  of  these  parties  has 
paid  all  of  the  balance  due  on  his  purchase 
price,  the  other  has  met  all  of  his  pay- 
ments under  his  contract  as  they  became 
due,  and  now  stands  ready,  able,  and  will- 
ing to  continue  his  payments  according  to 
his  contract  All  of  the  plaintiffs  pray 
that  the  affairs  of  the  Southland  Company 
be  wound  up  under  the  direction  of  the 
court;  that  the  defendants,  the  trustee  and 
Mrs.  Shehane,  be  compelled  to  execute  such 
papers  as  are  necessary  to  give  good,  legal 
title  to  the  purchasers  under  the  contracts  of 
sale  upon  payment  by  them  of  the  balance 
due;  and  that  the  deed  from  the  trustee  to 
Mrs.  Sheliane  be  so  reformed  as  to  include 
only  those  1,641  lots  of  this  real  estate  which 
bad  never  been  sold  by  warranty  deed  or  con- 
tract plan  of  sale  or  otherwise. 

The   plaintiff  in  error    filed    demurrers, 


both  general  and  spedal,  to  the  original  peti- 
tion and  all  amendments  and  interventions 
in  the  case.  Among  other  grounds  of  demur- 
rer are  those  which,  in  substance,  raise  the 
contentions:  (1)  That  the  superior  court  of 
Fulton  county  had  no  Jurisdiction  over  the 
defendant  Mrs.  Shehane,  on  the  ground  that 
substantial  relief  is  not  prayed  against  any 
of  the  other  defendants,  and  therefore  that 
the  suit  should  be  brought  in  the  county  of 
Oglethorpe  where  she  resides.  (2)  That  a 
stockholder,  not  having  complied  with  the 
provisions  of  section  2224  of  the  Civil  Code, 
could  not  bring  a  suit  for  and  in  behalf  of 
others  and  of  the  purchasers,  and  ask  for  the 
appointment  of  a  receiver  for  the  corporation 
and  other  relief.  (8)  That  there  is  a  mis- 
joinder of  causes  of  action,  and  of  parties 
plaintiff  and  defendant,  and  that  the  peti- 
tion is  multifarious.  (4)  That  there  is  no 
equity  shown  by  the  petition.  The  court 
overruled  the  demurrers  upon  all  the 
grounds. 

McWhorter  &  McWhorter  and  Erwin,  Br- 
win  &  Nix,  all  of  Athens,  for  plaintiff  in 
error. 

Mallet  &  Bell,  Troutman  &  Freeman,  Wm. 
A.  Fuller,  and  King  &  Spalding,  all  of  Atlan- 
ta, for  defendants  in  error. 

BECK,  P.  J.  [1-3]  Certain  of  the  grounds 
of  the  demurrer  it  is  unnecessary  to  discuss 
or  consider,  except  as  incidentally  Involved 
in  the  contention  made  by  one  of  the  defend- 
ants, Mrs.  Shehane  (who  is  hereinafter  re- 
ferred to  as  the  defendant),  in  her  several 
demurrers,  that  the  petition  as  it  originally 
stood  and  the  petition  considered  together 
with  the  several  interventions  was  multifa- 
rious. It  is  unnecessary  to  determine  wheth- 
er she  is  in  a  position  to  urge  her  conten- 
tion, set  forth  in  one  ground  of  her  demur- 
rer, that  Greer  had  no  right  to  bring  the  suit, 
not  having  complied  with  the  provisions  of 
section  2224  of  the  Civil  Code  relating  to  pro- 
ceedings by  minority  stockholders  for  fraud^ 
or  acts  ultra  vires,  against  a  corporation,  be- 
cause, so  far  as  Mrs.  Shehane  is  concerned, 
the  case  should  have  been  dismissed  as  to 
her  on  the  ground  that  the  suit  is  multifa- 
rious, and  that  she  could  not  be  proceeded 
against  in  a  suit  brought  in  f\ilton  county ; 
Oglethorpe  being  the  county  of  her  residence. 
The  defendant  bought  the  tract  of  land  for- 
merly owned  by  the  Southland  Estates  Cor- 
poration (hereinafter  called  the  Southland 
Company)  at  a  sale  by  the  trustee,  the  At- 
lanta Trust  Company  (hereinafter  referred 
to  as  the  Trust  Company),  in  pursuance  of  a 
power  contained  in  a  trust  deed  made  by  the 
Southland  Company.  That  deed  contained 
the  following  provision,  among  others: 

''Beginning  with  the  date  of  these  presents, 
and  for  and  daring  the  term  of  trust  the  com- 
pany (meaning  the  corporation),  shall  manage 
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and  operate  the  aforesaid  real  property  and  be 
permitted  to  improve,  sell,  or  transfer  any  part 
or  all  of  this  property  upon  the  terms  and 
conditions  following,  that  is  to  say:  The  com- 
pany shall  be  permitted  to  sell  from  time  to 
time,  by  issuance  of  warranty  deed  or  deeds, 
whidi  warranty  deed  or  deeds  shall  be  counter- 
signed by  the  aforesaid  trustee  for  any  lot  or 
,  lots  in  said  property  hereinbefore  described, 
and  known  as  Westland  Estates  on  terms  and 
conditions,  as  follows:  That  upon  deposit  by 
the  company  with  the  trustee  of  a  sum  equal 
to  fifty  ($50.00)  dollars  for  each  twenty-five 
(25)  foot  unit  lot  in  the  property  hereinbefore 
described,  the  trustee  shall  issue  to  the  person 
or  persons,  firm  or  firms,  corporation  or  cor- 
porations, designated  by  the  company,  a  quit- 
claim deed  or  quitclaim  deeds  to  sudi  lot  or 
lots  as  may  be  so  specified  by  the  company. 
When  making  such  deposit  a  plat  of  the  prop- 
erty is  to  be  filed  with  the  trustee  fully  and 
clearly  locating  said  lot  or  lots.  Such  payments 
made  by  the  company  to  the  trustee  as  here- 
inbefore set  forth  shall  be  used  by  the  trustee 
for  the  payment  of  interest  or  the  retirement 
and  cancellation  of  bonds  until  all  bonds  are  re- 
tired and  interest  paid,  and  for  no  other  pur- 
pose. The  company  shall  have  entire  and  ex- 
clusive control,  charge,  and  management  of  said 
property,  and  shall  make  such  improvement 
from  time  to  time  as  shall  be  deemed  necessary 
for  the  better  and  more  rapid  sale  of  this 
property,  shall  keep  all  places,  wherever  of  suf- 
ficient value  to  warrant,  insured,  and  shall  pay 
all  taxes  and  improvement  charges  which  may 
be  assessed  from  time  to  time  against  the 
property,  and  shall  collect  and  receive  all 
moneys  paid  in  for  any  contract  for  the  aale 
of  any  lot  on  the  contract  plan  of  sale;  but 
all  such  moneys  so  received  over  and  above 
20  per  cent,  of  the  amount  of  sale  of  each  lot 
up  to  the  amount  of  fifty  ($50.00)  dollars  on 
each  twenty-five  (25)  foot  unit*  lot  of  land 
BO  sold  shall  be  deposited  with  the  trustee,  to 
be  by  him  applied  to  the  payment  of  said  bonds, 
interest  and  principal.*' 

[4]  Neither  In  the  part  of  the  deed  set 
forth  Immediately  above  nor  In  any  other 
part  of  the  deed  do  we  find  anything  that 
would  give  to  the  purchaser  at  a  trustee's 
sale  constructive  notice  of  the  equities  of 
those  who  had  purchased  on  the  contract 
plan  from  the  Southland  Company,  where 
they  had  neither  deed  nor  bond  for  title  re- 
corded. Counsel  for  defendants  in  error  in- 
sist in  their  argument  that  Mrs.  Shehane  had 
both  constructive  notice  and  actual  notice  of 
the  rights  of  the  numerous  persons  actually 
parties  to  the  suit  or  for  whose  benefit  the 
suit  is  instituted;  but  nowhere  in  the  plead- 
ings is  there  any  attempt  to  point  out  what 
the  actual  notice  was  that  Mrs.  Shehane  had 
received.  The  claim  that  she  had  construc- 
tive notice  is  based  upon  the  wording  of  the 
trust  deed.  There  is  nothing  in  the  trust 
deed  nor  in  the  advertisement  of  the  proper- 
ty to  show  that  the  trustee  was  not  selling 
what  had  been  conveyed  to  it  by  the  South- 
land Company,  except  the  designated  lots. 
Jt  Mrs.  Shehane  had  had  constructive  notice 


of  the  claims  of  numerous  purdiasers  on  the 
contract  plan,  there  would  have  been  no  mer- 
it in  her  demurrer  on  the  ground  of  multi- 
fariousness. There  would  have  been  a  unity 
in  the  nature  of  the  plaintiff's  and  the  inter- 
veners' equities,  which  would  have  welded 
the  claims  of  equity  on  the  part  of  the  pur- 
chasers into  a  harmonious  whole,  and  they 
could  have  been  Joined  in  one  suit  as  parties 
plaintiff.  But,  there  being  nothing  to  show 
constructive  notice  to  Mrs.  Shehane  of  these 
equities,  then  each  one  of  the  purchasers  of 
the  lots,  who  had  no  deed  or  bond  for  title 
recorded,  must  rely  upon  proof  of  actual  no- 
tice. The  suit  does  not  indicate  what  actual 
notice  was  conveyed  to  her  before  she  pur- 
chased ;  and  in  seeking  to  establish  their  equi- 
ties, the  proof  to  show  actual  notice  will  be 
as  varied  as  the  persons  bringing  the  suits* 
If  there  had  been  one  act,  or  possibly  a  class 
of  acts,  which  could  be  insisted  upon  as  giv- 
ing actual  notice — as  if  there  had  been  an 
announcement  at  the  sale  that  certain  par- 
ties were  vested  with  equities  under  these 
contracts  for  the  sale,  or  some  similar  fact 
constituting  notice — then  possibly  the  par- 
ties could  have  made  that  unity  in  the  char- 
acter of  the  notice,  it  being  common  to  all, 
the  basis  of  a  joint  suit.  But  the  claim  of 
constructive  notice  not  appearing  to  be  valid, 
and  no  common  fact  being  urged  as  consti- 
tuting actual  notice  which  would  support  the 
claims  of  equity  on  the  part  of  the  pur- 
chasers on  the  contract  plan,  there  is  no- 
right  shown  to  unite  these  purchasers  in  one 
suit  against  Mrs.  Shehane  to  have  their 
claims  established  and  deeds  executed  to 
them. 

So  far  as  concerns  the  contention  that  the 
plaintiffs  should  have  the  right  to  maintata 
this  joint  action  for  the  establishment  of  al- 
leged equities,  on  the  theory  that  it  is  neces- 
sary to  reform  the  deed  from  the  Trust  Com- 
pany, that  also  must  fail  so  far  as  it  affecta 
Mrs.  Shehane^s  rights,  for  the  reason  that 
the  Trust  Company  executed  the  kind  of  deed 
that  it  was  authorized  to  execute  under  the 
terms  of  the  trust  deed,  and  there  was  noth- 
ing in  the  latter  instrument  to  indicate  to* 
Mrs.  Shenane  that  there  were  outstandingr 
equities  adverse  to  the  title  conveyed  to  her. 

So  far  as  the  petition  seeks  to  make  Mrs. 
Shehane  a  party  to  the  proceedings  to  wind 
up  the  affairs  of  the  Southland  Company 
and  to  join  all  the  parties  with  claims  of 
equity  based  on  the  payment  of  a  part  of  the 
purchase  money  who  had  no  deed  or  bond  for 
title  recorded,  the  petition  in  this  case  is  mul- 
tifarious, and  the  court  erred  in  not  sustain- 
ing that  ground  of  the  demurrer.  So  far  as 
it  was  a  proceeding  against  Mrs.  Shehane- 
and  the  Trust  Company,  in  order  to  compel 
the  execution  of  deeds,  the  petition  must  fall» 
because  as  to  the  relief  sought  in  this  part  or 
the  petition  Mrs.  Shehane  is  the  only  party 
against  whom  substantial  relief  Is  sought^ 
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there  being  no  case  shown  to  authorize  the 
refonnation  of  the  deed  as  against  Mrs.  She- 
bane. 

Judgment  reversed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  disqualified. 


asi  Ga.  180) 
HOUSTON  V.  CAMPBELL.     (No.  2076.) 

(Supreme  Court  of  Georgia.     Feb.  19,  1921.) 

(SyUahus  hy  Editorial  Staff,) 

1.  Fraadalent  conveyances  <S=>295 (4)— Claim- 
ant in  execution  entitled  to  show  note  on 
which  Judoment  was  based  was  obtained  by 
fraud  and  did  not  represent  Indebtedness. 

Where  after  a  note  was  given,  but  before 
judgment  was  obtained  thereon,  the  maker 
made  a  voluntary  conveyance  of  land  to  his 
wife,  and  execution  was  levied  on  the  land  and 
a  claim  interposed  by  the  wife,  she  was  not 
concluded  by  the  judgment,  but  could  show  that 
the  note  was  procured  by  fraud,  and  that  the 
husband  did  not  owe  the  payee  anything. 

2.  Fraudulent  conveyances  ^=>295 (4)— Claim- 
ant In  execution,  having  voluntary  conveyance 
from  husband,  entitled  to  show  husband  was 
solvent  and  conveyance  In  good  faith. 

A  wife,  claiming  property  levied  on  under 
an  execution  against  her  husband,  under  a 
volnntary  deed  from  him,  was  entitled  to  show 
that  the  husband  was  solvent  when  the  deed 
was  executed,  and  that  the  transaction  was  in 
good  faith,  and  not  for  the  purpose  of  hinder- 
ing or  delaying  creditors. 

Error  from  Superior  Court,  Worth  Coun- 
ty; R.  Eve,  Judge. 

Proceedings  on  a  statutory  claim  by  Mrs. 
N.  I.  Houston  to  property  levied  on  under  a 
Judgment  in  favor  of  J.  B.  Campbell.  Judg- 
ment for  the  plaintiff  in  fl.  fa.,  and  the  claim- 
ant brings  error.    Reversed. 

J.  H.  Tipton,  of  Sylvester,  for  plaintiff  In 
error. 

Passmore  A  Forehand,  of  Sylvester,  for  de- 
fendant in  error. 

ATKINSON,  J.  ri]  1.  A  husband  gave  his 
promissory  note  to  one  claiming  to  be  his 
creditor;  a  judgment  was  obtained  on  the 
note,  and  execution  issued  thereon  was  levied 
on  land  as  property  of  the  husband;  and  his 
wife  interposed  a  statutory  claim.  On  trial 
of  the  claim  case  it  appeared  that  the  wife 
was  in  possession  of  the  land  under  a  duly 
recOTded  voluntary  deed  executed  by  the  hus- 
band to  her  after  execution  oif  the  note,  but 
before  institution  of  the  suit  on  the  note. 
Held,  that  the  wife  was  not  concluded  by  the 
judgment,  and  on  the  trial  of  the  claim  she 
was  authorized  to  introduce  evidence  tending 
to  show  that  the  note  was  procured  by  fraud 


that  the  latter  did  not  owe  the  payee  any- 
thing at  the  time  the  note  was  given  or  at 
the  date  of  the  conveyance  from  the  husband 
to  the  wife.  Ruker  v.  Womack,  55  Ga.  399; 
Morris  v.  Murphey,  95  Ga.  307,  22  S.  E.  635, 
51  Am.  St  Rep.  81 ;  Blwell  v.  New  England 
Mortgage  Sec.  Co.,  101  Ga.  496,  28  S.  E.  833; 
Moody  V.  Millen,  103  Ga.  452,  30  S.  E.  258; 
Marshall  v.  Charland,  106  Ga.  42,  31  S.  E. 
791;   15  R.  C.  L.  1028,  §  503,  notes  18,  19. 

[2]  2.  Applying  the  principle  above  an- 
nounced, the  trial  court  erred  in  rejecting 
the  evidence  offered  by  the  claimant,  tending 
to  show  that  the  note  did  not  represent  an 
existing  debt  owed  by  the  donor,  at  the  time 
the  deed  was  executed;  that  the  donor  was 
solvent;  that  the  transaction  between  the 
donor  and  his  wife  was  in  good  faith,  and 
not  made  for  the  pmrpose  of  hindering  or  de- 
laying creditors.  The  error  in  rejecting  such 
evidence  affected  the  verdict  finding  the 
property  subject;  and  the  judgment  refusing 
a  new  trial  must  be  reversed. 

Judgment  reversed. 

All  the  Justices  concur. 


(151  Oa.  u) 

PUTNAM  MILLS  ^  POWER  CO.  v.  STONE- 
CYPHER  et  al.     (No.  1957.) 

(Supreme  Court  of  Georgia.    Feb.  IS,  1921.) 

(Syllabus  by  Bditorial  Staff.) 
Appeal  and  error  ^=»  1 30— Order  not  referring 


to  previous  restraining  order  or  refusing  In- 
terlocutory Injunotion   held   not  reviewable. 

In  a  suit  to  enjoin  defendants  from  ob- 
taining a  charter  to  furnish  electricity,  where 
a  temporary  restraining  order  was  granted,  but 
at  the  preliminary  bearing  the  Judge  made  an 
order  declaring  that  it  was  the  duty  of  the 
court  to  grant  the  application  for  a  charter,  but 
not  referring  to  the  prior  restraining  order 
or  expressly  refusing  an  interlocutory  injunc- 
tion, there  was  no  judgment  which  would  sup- 
port a  writ  of  error. 

Error  from  Superior  Court,  Putnam  (boun- 
ty;  J.  B.  Park,  Judge. 

Suit  by  the  Putnam  Mills  &  Power  Com- 
pany against  I.  L.  Stonecypher  and  others. 
To  review  an  adverse  order,  plaintiff  brings 
error.    Writ  of  error  dismissed. 

See,  also,  105  S.  E.  482. 

Davidson,  Callaway  &  De  Jarnette,  of  Eat- 
onton,  for  plaintiff  in  error. 

R.  C.  Jenkins,  of  Eatonton,  for  defendants 
in  error. 

FISH,  0.  J.  The  Putnam  Mills  &  Power 
(Tompany  brought  an  action  against  I.  L. 
Stonecypher  and  others,  seeking  to  enjoin  the 
defendants  from  obtaining  a  charter  in  the 


of  the  payee  practiced  on  the  husband,  and  ,  name  of  Stonecypher's  Light  Company  to 
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fmnlsli  electricity  for  ligbt,  heat,  and  pow- 
er. Upon  presentation  of  the  petlti<m  the 
Judge  of  the  superior  court  granted  an  order 
requiring  the  defendants  to  show  cause  why 
the  injunction  should  not  be  granted,  and 
temporarily  restrained  them  until  further 
order.  At  the  preliminary  hearing  the  judge 
passed  the  following  order : 

"After  hearing  the  application  for  injunction, 
the  court  is  of  the  opinion  that,  under  para- 
graph 2  of  section  2823.  of  the  Ciyil  Code,  it 
is  the  duty  of  the  court  to  grant  the  applica- 
tion for  charter  of  the  Stonecypher  Light  Com- 
pany, as  it  is  legitimately  within  the  purview 
and  intention  of  said  Code.  This  judgment  is 
not  intended  to  give  to  the  Stonecypher  Light 
Company  any  legal  rights  as  to  the  streets  of 
the  city  of  Eatonton,  or  debar  the  complainant 
of  hereafter  raising  the  question  as  to  any 
vested  rights  that  they  may  now  have." 

The  petitioner  filed  a  bill  of  exceptions 
setting  forth  the  case,  the  order  as  quoted, 
and  then  continuing  as  follows: 

''To  which  order  the  plaintiff  in  error,  the 
said  Putnam  Mills  &  Power  Company,  then 
and  there  excepted,  and  now  excepts,  and  as- 
signs the  same  as  error  as  being  contrary  to 
law,  and  says  that  the  judge  should  then  and 
there  have  granted  said  injunction." 

The  order  passed  by  the  judge  at  the  pre- 
liminary hearing  did  not  refer  to  the  prior 
restraining  order,  nor  expressly  refuse  to 
grant  an  interlocutory  injunction.  There 
can  be  no  order  or  judgment  by  inference  or 
implication  that  can  be  the  subject  of  review 
by  an  ai^)eUate  court  As  there  was  no 
judgment  upon  whidi  error  could  be  assign- 
ed, the  bill  of  exceptions  must  be  dismissed. 

Writ  of  error  dismissed. 

All  the  Justices  concur. 


(151  Ga.  154) 

WRIGHT  et  al.  v.  TOMLIN.     (No.  2071.) 
(Supreme  Court  of  Georgia.     Feb.  18,  1921.) 

(SyUahus  hy  Editorial  Biaft.) 

Now  trial  ^s>78(l)— Grant  of  second  new  trial 
In  suit  against  administrator  purohaslng  In- 
testate^s  land  held  not  error. 

Where  an  administrator  sold  his  intes- 
tate's interest  in  land  for  which  he  had  a  bond 
for  title,  and  individually  purchased  it  from 
the  purchaser,  and  thereafter  made  final  return 
including  the  proceeds  of  the  sale,  and  the 
guardians  of  minor  heirs  contested  the  return 
bh^  obtained  judgments  for  a  larger  amount 
than  as  reported,  and,  after  attaining  major- 
ity, certain  of  the  children  sued  to  set  aside  the 
conveyances  and  recover  an  interest  in  the  land 
and  mesne  profits,  the  grant  of  a  new  trial  to 
defendant  held  not  error,  though  he  had  al- 
ready been  granted  a  new  trial  by  the  judge 
presiding  on  a  former  trial. 


Brror  from  Superior  Court,  Ganroll  Coun- 
ty; J.  R.  Terrell,  Judge. 

Action  by  Horry  Wright  and  others  against 
W.  T.  Tomlin.  A  new  trial  was  granted  <m 
defendant's  motion,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

S.  Holdemess  and  Smith  &  Smith,  all  of 
Carrollton,  for  plaintiffs  in  error. 

F.  S.  Loftin  and  D.  B.  Whitaker,  both  of 
Franklin,  and  A.  H.  Freeman,  of  Newnan, 
for  defendant  In  error. 

ATKINSON,  J.  In  1893  B,  E.  Wright 
bargained  with  J.  K.  Roop  for  the  purchase 
of  a  certain  tract  of  land,  agreeing  to  pay 
therefor  |272  in  subsequent  separate  pay- 
ments. He  paid  a  portion  of  the  price,  and 
died  in  possession,  holding  his  yendor's  bond 
for  title.  Early  in  1898  the  administrator 
upon  the  estate  of  B.  E.  Wright,  having  ob- 
tained an  appropriate  order  of  sale  from  the 
court  of  ordinary,  sold  his  intestate's  equita- 
ble interest  in  the  land  at  public  outcry. 
A  deed  was  executed  to  the  successful  bid- 
dcK,  who  on  the  same  day  executed  a  deed 
conveying  such  equitable  interest  to  the  ad- 
ministrator in  his  individual  capacity.  The 
administrator  having  no  funds  belonging  to 
the  estate  to  pay  the  obligor  named  in  the 
bond  for  title  the  balance  of  the  purchase 
money,  made  a  personal  contract  with  him  for 
bis  interest  in  the  land  for  such  amount,  and 
paid  it  with  his  individual  money  and  re- 
ceived a  deed  from  such  obligor  for  the  en- 
tire interest  in  the  land.  During  the  same 
year  the  administrator  made  a  final  return 
to  the  ordinary,  in  which  was  included  as  an 
item  against  himself  the  proceeds  of  the  sale 
of  his  Intestate's  interest  in  the  land.  The 
guardians  of  the  minor  children  of  the  intes- 
tate, who  were  his  only  heirs  at  law,  appear- 
ed in  the  court  of  ordinary  and  contested 
the  administrator's  return,  and  upon  an  ap- 
peal to  the  superior  court  they  obtained 
judgments  against  the  administrator  for  a 
larger  amount  than  as  reported  in  his  return, 
which  judgment  included  the  proceeds  of 
the  sale  of  the  equitable  interest  of  the  in- 
testate in  the  land.  This  judgment  was 
rendered  at  the  September  term,  1898,  of  the 
superior  court,  and  the  amounts  thereof  were 
duly  paid  by  the  administrator  to  the  guard- 
ians of  the  several  minors.  In  1914  three  of 
the  childr^i  of  the  intestate,  who  in  the 
meantime  had  attained  majority,  instituted 
an  acti<m  against  the  administrator  to  set 
aside  the  conveyance  made  by  him  to  the 
purchaser  at  administrator's  sale,  and  also 
the  deed  from  such  purchaser  to  the  admin- 
istrator in  his  individual  capacity,  and  to 
recover  an  undivided  three-fourths  interest 
in  the  entire  land,  and  mesne  profits.  At  the 
time  the  action  was  brought  the  petitioners 
were  respectively  23,  26,  and  27  years  of  age. 
No  attack  was  made  on  the  judgments  ob- 
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talned  by  Uie  petitioners  against  the  admin- 
istrator. A  special  verdict  was  rendered  In 
ttLYOT  of  the  petitioners,  which  Included  a 
reoovery  of  a  three-fourths  Interest  in  the 
entire  land.  Held,  that  the  conrt  did  not  err 
in  granting  the  defendant  a  new  trial,  not- 
withstanding the  fact  that  a  new  trial  had 
t>een  formerly  granted  him  by  another  Jndge 
who  presided  on  a  former  trial. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  141) 
ANDERSON  v.  THORNTON.    (No.  2094.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1921.) 

(ByUahu9  hy  Editorial  Staff.) 

1.  Appeal  and  error  ^=>I078(6)  —  Groands  of 
notion  for  new  trial  not  argued  In  brief  are 
abandoned. 

The  general  grounds  of  a  motion  for  a  new 
trial  are  considered  as  abandoned  in  the  Su- 
preme (?ourt  when  not  argued  or  mentioned  in 
the  brief  for  plaintiff  in  error. 

2.  Cancellation  of  Instmnients  ^S95 1— Charge 
that  grantor  must  aot  at  onoe  on  ditoovering 
fraud  fanlty,  but  not  fatal. 

In  a  suit  to  cancel  a  deed  for  fraud  and  un- 
due Influence,  an  instruction  that  a  party  seek- 
ing to  set  aside  a  contract  for  fraud  must  act 
at  once  to  set  the  contract  aside  on  the  discov- 
ery of  the  fraud,  though  not  beyond  criticism, 
did  not  mean  that  she  must  file  suit  at  once, 
but  that  she  must  act  in  some  manner  to  put 
defendant  upon  notice  that  she  had  repudiated 
the  conveyance  and  demanded  a  reconveyance. 


3.  Appeal  and  error  4s9l066  -*  inaoenrate 
obarge  en  fraud  held  harmless  where  there 
was  no  evidenoe  of  fraud. 

In  a  suit  to  cancel  a  deed  for  fraud  and  un- 
due influence,  an  inaccurate  charge  as  to  plain- 
tiff's duty  to  act  promptly  on  discovery  of  the 
fraud  was  harmless  where  there  was  no  evi- 
dence to  sustain  the  allegation  of  fraud. 

Brror  from  Superior  Court,  BIbert  County; 
W.  Lw  Hodges,  Judge. 

Suit  by  Janle  Anderson  against  0.  6. 
Thornton.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Grogan  &  Payne,  of  EUbertcm,  for  plalntlll 
in  error. 

Worley  ft  Nail,  of  Elberton,  for  defendant 
in  error. 

GILBERT,  J.  This  is  a  suit  to  cancel  a 
deed  on  the  ground  of  fraud  and  undue  In- 
fluence, and  because  no  consideration  passed. 
The  plaintiff  alleges  that  she  had  confidence 
In  her  brother,  and  believed  that  he  would 
carry  out  his  promises  to  hold  title  to  the 
property  for  her  benefit  and  pay  to  her  one- 
half  of  the  rents  received  therefrom,  and 
thus  make  her  secure  against  the  loss  of  the 


same  through  her  husband.  The  defendant 
denied  these  allegations  and  alleged  that  the 
deed  was  made  freely  and  voluntarily  by  his 
sister  in  settlement  of  a  pre-existing  indebt- 
edness due  by  her  to  him,  and  that  this  was 
the  consideration  for  the  deed.  The  jury  re- 
turned a  verdict  for  the  defendant.  The 
plaintiff  made  a  motion  for  new  trial  on  the 
general  grounds  and  afterwards  amended  by 
alleging  error  because  the  court  charged  the 
Jury  as  follows: 

'^I  charge  you  that  a  party  on  the  discovery 
of  the  fraud — ^that  is,  where  he  seeks  to  set 
aside  the  contract  for  fraud— on  the  discovery 
of  the  fraud  must  act  at  once  to  set  the  con- 
tract aside." 

Movant  insists  that  the  charge  Is  contrary 
to  law,  and  that  it  virtually  charged  the 
plaintlfT  out  of  court,  because  suit  had  not 
been  filed  immediately  on  discovering  the 
fraud.*   Held: 

[1]  1.  The  general  grounds  of  the  motion 
for  new  trial  were  not  argued  or  mentioned 
In  the  brief  of  the  plaintiff  In  error,  and  ac- 
cordingly they  are  considered  as  abandoned. 

[2,  t1  2.  Under  a  fair  construction  of  the 
charge  excepted  to,  the  words  "must  act  at 
once^'  do  not  mean  that  the  plaintiff  must  file 
suit  at  once,  but  that  It  was  Incumbent  upon 
her  to  act  In  some  manner  to  put  the  ^def end- 
ant  upon  notice  that  she  had  repudiated  her 
act  in  executing  the  deed,'  and  that  she  de- 
manded a  reconveyance.  While  the  charge 
is  not  entirely  beyond  criticism,  as  a  charge 
that  the  plaintiff  must  act  promptly  would 
have  been  more  accurate,  the  charge  as  given 
is  not  ground  for  reversal  under  the  facts  of 
the  case ;  for,  while  fraud  is  alleged,  there  is 
no  evidence  to  sustain  that  allegation. 

Judgment  affirmed. 

All  the  Justices  concur;  ATKINSON,  J.,  in 
the  result 

(151  Oft.  140) 

TIFT  et  al.  v.  SHAW,  Sheriff.     (No.  2079.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1921.) 

f8yllahu9  ly  Editorial  Bialf.) 

I.  Judgment  ^s»435— Failure  of  deputy  derk 
of  oity  oourt  to  notify  attorney  held  not  to 
support  suit  attacking  iudgment. 

Where  judgment  in  a  claim  case  In  a  city 
court  was  rendered  against  the  claimant  in  the 
absence  of  him  and  his  attorney,  the  failure  of 
the  deputy  clerk  to  notify  the  attorney  when 
court  would  convene,  send  him  a  calendar,  and 
keep  him  informed  as  to  when  the  case  would 
be  tried  did  not  furnish  ground  for  attacking 
the  judgment  in  equity. 


2.  Inianction  ^=»  i  35— Refusal  of  interlocutory 
Injunction  against  Judgment  rendered  in  claim 
case  in  claimant's  absence  held  not  abuse  of 
dlsorstion. 

In  a  suit  by  a  claimant  of  property  levied  on 
under  a  fi.  fa.  from  the  city  court,  against  whom 
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Judgment  was  rendered  in  his  absence,  to  en- 
join proBecntion  of  a  snit  on  his  forthcoming 
bond,  the  refusal  of  an  interlocutory  injunction 
heliS  not  an  abuse  of  discretion. 

Error  from  Superior  CJourt,  Tift  County; 
R.  Eve,  Judge. 

Suit  by  A.  G.  Tift  and  others  against  J.  M. 
Shaw,  Sheriff.  An  interlocutory  injunction 
was  refused,  and  plaintiffs  bring  error. 
Affirmed. 

B.  C.  Willlf ord,  of  Tlfton,  for  plaintiffs  in 
error. 

Passmore  &  Forehand,  of  Sylvester,  and 
RidgdiU  &  Mitchell,  of  Tifton,  for  defendant 
in  error. 

ATKINSON,  J.  A  statutory  claim  was  in- 
terposed to  a  levy  made  on  personalty  under 
a  fl.  fa.  issued  from  the  city  court  of  Sylves- 
ter. The  claimant  executed  a  forthcoming 
bond  and  obtained  possession  of  the  prop- 
erty. On  the  trial  of  the  claim  case,  on  call 
of  the  docket  at  a  regular  term  of  the  city 
court,  during  the  absence  of  claimant  and  his 
attorney,  a  verdict  was  returned,  finding  the 
property  subject,  and  judgment  was  duly 
entered.  The  property  was  readvertlsed ; 
and,  the  claimant  having  failed  to  produce  it 
as  provided  in  the  bond,  the  sheriff  institu- 
ted suit  in  the  city  court,  for  the  use  of  the 
plaintiff  in  fl.  fa.,  against  the  claimant  and 
the  surety  on  the  forthcoming  bond.  There- 
after the  claimant  brought  an  equitable  suit 
In  the  superior  court  against  the  sheriff,  to 
enjoin  prosecution  of  the  latter  suit,  and  for 
other  relief.  The  exception  is  to  the  refusal 
of  an  interlocutory  injunction.    Held: 

[1]  1.  The  failure  of  the  deputy  clerk  of 
the  city  court  of  Sylvester  to  notify  the  at- 
torney of  record  for  the  claimant,  when  the 
court  would  convene,  and  to  send  such  attor- 
ney "a  calendar  and  to  keep  him  informed" 
as  to  when  the  case  would  be  tried,  will  not 
furnish  ground  for  attacking  In  equity  the 
judgment  rendered  In  the  claim  case  as  void, 
although  neither  the  claimant  nor  his  at- 
torney had  actual  notice  of  when  the  case 
would  be  tried.  Johnson  v.  Driver,  108  Ga. 
595,  34  S.  E.  158 ;  Park  v.  Callaway,  128  6a. 
119,  57  S.  E.  229 ;  Lanier  v.  Nunnally,  128  Ga. 
358,  57  S.  E.  689. 

2.  Another  ground  of  attack  upon  the 
Judgment,  alleged  In  the  equitable  petition, 
was  that  claimant's  attorney  had  employed 
the  attorney  for  plaintiff  In  fi.  fa.  (without 
knowing  that  he  was  such)  to  assist  him  in 
the  trial  of  the  claim  case,  and  that  the  at- 
torney so  employed,  without  notifying  claim- 
ant's attorney  when  that  case  would  be  tried, 
proceeded  In  his  absence,  for  the  plaintiff  In 
fl.  fa.,  with  the  trial  of  the  claim  case,  and 
obtained  judgment  against  claimant.  The 
answer  denied  such  employment  or  any  duty 
to  Inform  claimants  attorney  when  the  case 


would  be  tried;  and  the  evidence  submitted 
at  the  interlocutory  hearing  of  the  suit  in 
equity  on  those  Issues  was  conflicting,  and 
did  not  require  a  finding  for  the  plaintiff. 

[2]  3.  There  was  no  abuse  of  discretion 
in  refusing  an  interlocutory  injimctlon. 

Judgment  afiOirmed. 

All  the  Justices  concur. 


(151  Ga.  122) 
FOWLER  V.  JOHNSON. 

JOHNSON  V.  FOWLER. 

(N08.  1932,  1992.) 

(Supreme  Court  of  Georgia.    Feb.  17,  1921.) 

(8yllahu$  hv  Ediioriai  Staff.) 

1.  Pleading  ^=s>36 (3)— Testimony  oannot  be 
permitted  to  contradict  and  overcome  aver- 
ment of  witness  to  the  contrary  whlcli  has  not 
been  stricken. 

Where  in  a  suit  for  partition  of  partnership 
property  defendant  pleaded .  a  settiement,  un- 
der which  he  purchased  plaintifiTs  interest,  and 
performance  of  the  contract  by  him  except  aa 
to  payment  for  plaintiff's  interest,  which  he  al- 
leged had  been  tendered,  his  testimony  that  a 
payment  made  by  him  to  plaintiff  was  consider- 
ation for  all  of  plaintiff's  interest  could  not  be 
allowed  to  contradict  and  overcome  his  aver- 
ment, never  stricken,  to  the  effect  that  such 
payment  was  to  reimburse  plaintiff  for  certain 
advances. 

2.  New  trial  ^=s>24  —  Attacks  on  decree  not 
proper  oround  of  motion. 

Attacks  on  a  decree  furnished  no  ground  of 
a  motion  for  a  new  trial. 

3.  Partnership  ^=:»329— In  suit  for  partition 
of  property,  verdict  held  properly  directed 
for  plaintiff. 

In  a  suit  to  partition  partnership  proper- 
ty, where  the  evidence  for  plaintiff  sustained 
his  case  as  laid  in  the  petition  claiming  a  one- 
half  interest  in  the  property,  and  that  for  de- 
fendant failed  to  substantiate  his  answer  al- 
leging a  settiement  and  payment  made  under 
agreement  that  defendant  was  to  get  all  of 
plaintiff's  interest,  direction  of  a  yerdict  for 
partition  was  required. 

Error  from  Superior  CJourt,  Worth  County; 
R.  Eve,  Judge. 

Action  by  E.  M.  Johnson  against  T.  J. 
Fowler.  Judgment  for  plaintlfiF,  and  eac& 
party  brings  error.  Affirmed  on  defendant's 
bin  of  exceptions,  and  plaintiff's  cross-bill 
of  exceptions  dismissed. 

Pope  &  Bennet  and  Milner  &  Farkas,  all 
of  Albany,  and  Perry  &  Williamson,  of  Syl- 
vester, for  plaintiff  In  error. 

Claude  Payton,  of  Albany,  and  J.  H.  Tip* 
ton,  of  Sylvester,  for  defendant  in  error. 
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nSH,  O.  J.  This  action  wag  brouglit  by 
E.  M.  Johnson  against  T.  J.  Fowler  for  a 
partition  of  property  belonging  to  a  partner- 
sliip  composed  of  the  plaintiff  and  the  de- 
fendant, and  consisting  of  extensive  farm 
lands,  live  stock,  farm  products,  and  imple- 
ments, and  for  a  receivership  and  rents.  The 
plaintiff's  contention  is,  in  effect,  that  he  and 
the  defendant  each  own  an  equal  undivided 
interest  in  all  of  the  property;  that  defend- 
ant had  wrongfully  taken  exdusive  posses- 
sion of  all  of  it,  and  refuses  to  recognize 
plaintiff's  rights.  The  defendant  in  his  an- 
swer contends,  in  substance,  that  the  parties 
had  a  settlement  of  the  entire  partnership 
business,  under  the  terms  of  which  the  defend- 
ant was  to  pay  the  plaintiff  the  balance  of  de- 
fendant's  indebtedness  to  him  for  defendant's 
part  of  the  orl^nal  purchase  price  of  the 
property,  defendant  to  assume  and  pay  all  of 
the  indebtedness  of  the  firm,  and  in  addition  a 
stated  amount  in  payment  for  plaintiff's  one- 
half  interest  in  the  property;  that  such 
agreement  was  carried  out  by  the  defendant 
except  as  to  the  payment  to  the  plaintiff  for 
his  Interest  in  the  property;  that  defendant 
offered  to  pay  this  latter  amount,  and  ten- 
dered it  to  plaintiff  in  accordance  with  the 
contract,  but  plaintiff  refused  to  accept  and 
to  consummate  the  agreement  Defendant  al- 
leges a  continuous  tender,  and  prays  that  up- 
on payment  of  the  amount  agreed  on  to  plain- 
tiff  that  he  be  decreed  to  convey  his  interest 
in  the  pr<^)^ty  to  defendant  On  the  trial 
Che  evidence  for  the  plaintiff  was  sufficient  to 
sustain  the  case  laid  in  the  petition.  The 
evidence  for  the  defendant,  consisting  prin- 
cipally of  his  own  testimony,  failed  to  sub- 
stantiate his  answer,  but  tended  to  show  that 
he  had  purchased  from  the  plaintiff  his  en- 
tire interest  in  all  of  the  partnership  prop- 
erty, had  paid  him  for  the  same,  and  that 
plaintiff  had,  in  writing,  conveyed  his  in- 
terest to  the  defendant  and  placed  him  in 
possession.    Held: 

(a)  In  view  of  the  pleadings  and  the  evi- 
dence a  proper  decision  of  the  case  here  does 
not  depend  upon  the  application  of  the  stat- 
ute of  frauds. 

[1]  (b)  Defendant's  testimony  relied  on  to 
show  that  the  payment  made  by  him  to  the 
plaintiff  was  the  consideration  for  all  inter- 
est which  the  plaintiff  had  in  the  property 
should  not  be  allowed  to  contradict  and  over- 
come the  averment  made  in  the  defendant's 
answer,  which  was  never  stricken,  to  the 
effect  that  such  payment  was  made  for  the 
purpose  of  reimbursing  the  plaintiff  for  the 
money  he  had  advanced  in  payment  of  the 
defendant's  share  in  the  property,  and  for 
a  balance  which  the  firm  was  due  to  the 
plaintiff  on  open  account  which  amounts  had 
been  ascertained  by  an  accounting  between 
the  parties.    See  Florida  Tellow  Pine  Ck>.  v. 
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Flint  River  Naval  Stores  CJo.,  140  Ga.  321,  T8 
S.  E.  900. 

[2]  (c)  Attacks  upon  a  decree  furnish  no 
ground  of  a  motion  for  a  new  trial.  Sweet- 
man  V.  Owens,  147  Ga.  436,  94  S.  E.  542. 

[3]  (d)  Under  the  pleadings  and  the  evi- 
dence the  verdict  directed  as  to  the  partition 
of  the  property  was  required,  and  so  much 
of  it  as  related  to  the  recovery  of  rents  was 
set  aside. 

Judgment  on  main  bill  of  exceptions  af- 
firmed. 

Cross-bill  of  exceptions  d^nwUftgPd. 

All  the  Justices  concur. 


(151  Ga.  149) 
FIELD  V.  PROCTOR.     (No.  1961.) 

(Supreme  Court  of  Georgia.    Feb.  18,  1921.) 

(SyUabut  hy  Editorial  Staff,) 

1.  New  trial  <8=>I08(2)— Newly  discovered  evi- 
dence held  not  such  as  would  probably  pro- 
duce different  result. 

In  an  action  mTolving'a  dispute  as  to  the 
location  of  a  boundary,  newly  discoyered  evi- 
dence produced  on  motion  for  a  new  trial 
held  not  such  as  would  probably  cause  a  dif- 
ferent result  on  a  second  trial. 

2.  New  trial  ^=»7(^Refu8al  not  error,  when 
verdict  supported  by  evidence. 

When  there  was  ample  evidence  to  author- 
ize the  verdict,  the  refusal  of  a  new  trial  on 
the  general  grounds  was  not  error. 

Error  from  Superior  Court,  BuUodi  Coun- 
ty; A.  B.  Lovett,  Judge. 

Action  by  J.  T.  Proctor  against  F.  B.  Field. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afllrmed. 

Brannen,  Booth  &  Cowart,  of  Statesboro, 
for  plaintiff  in  error. 

Fred  T.  Lanier,  of  Statesboro,  for  defend- 
ant Jn  error. 

FISH,  C.  J.  This  is  an  action  to  recover 
a  small  strip  of  4.65  acres  of  land  lying  along 
a  disputed  dividing  line  between  the  prem- 
ises of  the  parties.  The  verdict  was  for  the 
plaintiff,  and  the  assignment  of  error  is  upon 
a  judgment  overruling  the  defendant's  mo- 
tion for  new  trlaL  The  three  special  grounds 
of  the  motion  are  based  on  alleged  newly  dis- 
covered evidence,  in  substance  as  follows: 

(1)  The  testimony  of  a  witness  (who  testi- 
fied at  length,  and  in  much  detail  on  the  trial 
in  behalf  of  the  defendant)  to  the  effect  that, 
some  12  or  14  years  previously,  the  plaintiff 
pointed  out  to  him  "a  corner  tree,  and  also 
the  location  of  what  he  then  claimed  to  be 
the  line  between  his  land  and  movant's," 
which  is  the  line  contended  for  by  movant; 
and  the  witness  remembered  that  none  of 
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the  land  deazcd  by  a  designated  witness  for 
the  plaintiff  was  on  the  defendant's  side  of 
the  line. 

(2)  The  testimony  of  another  witness  (who 
testified  at  length  on  the  trial  for  the  def end- 
ant)»  and  two  new  witnesses',  that  there  are 
now  standing  three  pine  trees  on  or  near  the 
line  daimed  by  movant  as  the  true  line  be- 
tween his  land  and  that  of  the  defendant,  on 
each  of  which  trees  there  are  three  ancient 
side  chops,  the  chops  being  nearly  covered 
over  with  the  growth  of  the  bark  on  the 
trees  "but  unmistakable  signs  of  the  line 
when  discovered." 

r 

(3)  The  testimony  of  a  witness  (who  testi- 
fled  for  the  plaintiff  on  the  trial)  to  the  ef- 
fect that  he  was  mistaken  in  his  testimony 
given  on  the  trial  as  to  the  dates  when  he 
moved  to  and  away  from  the  land  in  ques- 
tion; this,  in  view  of  the  re^ective  conten- 
tions of  the  parties  being  material.    Held: 

[11  (a)  The  court  did  not  err  In  overruling 
the  motion  on  these  spedal  grounds.  It 
would  seem  that  the  alleged  newly  discover- 
ed evidence  could  have  been  discovered  by 
proper  diligence  before  the  trial,  and,  more- 
over, it  is  not  probable  that  it  would  cause  a 
different  result  on  a  second  trial.  See,  as  to 
the  last  special  ground,  Clark  v.  State,  117 
Oa.  254.  43  S.  E.  853 ;  Heath  v.  Qark,  141 
Ga.  65,  80  S.  E.  288. 

[2]  (b)  There  was  ample  evidence  to  au- 
thorize the  verdict,  and  the  refusal  of  a  new 
trial  was  not  error. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151   Ga.   145) 

VICKERY  V.  8WIC0RD  et  ai.     (No.  1888.) 
(Supreme  Oourt  of  Georgia.     Feb.  18,  1921.) 

(HyUahu*  hy  Editorial  Staff.) 

1.  Pleading  ^=»22 1 —Overruling  demurrer  Is 
adjudication  that  petition  states  cause  of  ac- 
tion. 

A  judgment  overruling  a  general  demurrer 
to  the  petition,  unless  excepted  to  and  revers- 
ed, is  an  adjudication  that  the  petition  states  a 
cause  of  action,  of  wliich  the  court  may  not  by 
indirection  deprive  plaintiff. 


2.  Trial  ^=» 1 39 (I)— Nonsuit  erroneous,  when 
evidence  tends  to  support  allegations. 

When  the  evidence  for  plaintiff  tended  to 
sustain  the  material  allegations  of  her  petition, 
the  court  erred  in  granting  a  nonsuit 

Error  from  Superior  Ck>urt,  Campbell  Coxm- 
ty;  C.  W.  Smith.  Judge. 

Action  by  A.  A.  Vickery  against  R.  A. 
Swlcord  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 


J.  r.  Oolightly,  of  Atlanta,  for  plaintUT  In 
error. 

Dickson  &  Gamp,  of  FayetteviUe,  for  de- 
fendants in  error. 

GEORGE,  J.  [11  1.  "A  Judgment  overrul- 
ing a  general  demurrer  to  a  petition,  unless 
excepted  to  and  reversed,  is  an  adjudication 
that  the  petition  sets  forth  a  cause  of  action ; 
and  the  court  may  not  by  indirection  deprive 
the  plaintiff  of  the  estoppel  he  is  entitled  to 
urge  as  against  the  defendant."  Turner  v. 
Willingham,  148  Ga.  274  (2),  96  S.  B.  665,  and 
cases  cited. 

[2]  2.  The  evidence  for  the  plaintiff  tended 
to  sustain  the  mdterlal  allegations  of  hdr 
petition,  and  the  court  erred  in  granting  a 
nonsuit  and  dismissing  the  petition* 

Judgment  reversed. 

All  the  Justices  concur. 


(151  Ga.  1$4> 
SPELL  v.  SPELL.    (No.  2100.) 

(Supreme  Court  of  Georgia.    Feb.  19,  1921.) 

*    (Syllahui  hy  the  Court,) 

Trial  ^=9 1 39 (I)— Verdict  impfoperty  direoleil 

when  there  is  some  evidenoe  to  support  oon- 

trary  verdict. 

Under  the  evidence  in  this  case,  there  being 

some  evidence  to  support  the  contentions  of 

the  plaintiff,  the  court  should  have  submitted 

the  case  to  the  jury,  and  it  was  error  to  direct 

a  verdict  for  the  defendant. 

Error  from  Superior  Couirt,  Emanuel 
Ck)unty;   R,  N.  Hardeman,  Judge. 

Action  by  Mrs.  E.  P.  Spell  against  Blrs.  C 
B.  Spell.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

A.  S.  Bradley,  of  Swainsboro,  for  plaintiff 
in  error. 

F.  H.  Saffold,  of  Swainsboro,  for  defend- 
ant in  error. 

BECK,  P.  J.  After  a  careful  considera- 
tion of  all  the  evidence  contained  in  the  rec- 
ord, we  are  of  the  opinion  tliat  there  are 
conflicts  in  the  evidence  upon  the  material 
issues  in  the  case  that  should  have  been  sub- 
mitted to  the  jury  for  their  determination. 
On  the  trial  of  a  case,  however  strongly  the 
evidence  may  preponderate  in  favor  of  par- 
ties, the  court  cannot  direct  a  verdict  if  this 
evidence  is  controverted  by  other  material 
evidence.  And  we  find  in  the  brief  of  the 
evidence  contained  in  this  record  some  evi- 
dence upon  the  part  of  the  plaintiff  that  en- 
titled him  to  have  his  case  submitted  to  a 
jury.  It  is  true  that  much  of  the  evidence, 
especially  portions  of  it  introduced  by  the 
plaintiff,  is  vague  and  unmeaning,  because 
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tbe  witness  d^verlng  the  evidence  frequent- 
ly referred  to  a  map  which  evidently  was  be- 
fore him  at  the  time  of  his  testifying,  and 
would  Indicate  the  location  of  certain  alleged 
pohits  and  lines  by  saying  that  such  and  such 
a  line  or  point  or  boundary  was  "here"  or 
*1bere/'  to  which  statement  the  reporter  add- 
ed in  parenthesis  *indicating."  And  we  want 
to  say  here,  what  we  have  had  more  than 
once  to  say  In  regard  to  such  testimony,  that 
statements  like  this  by  a  witness^  though 
they  may  have  been  perfectly  dear  to  the 
court  and  the  Jury,  wl^o  could  see  from  the 
map  the  lines  or  points  or  boundaries  indi- 
cated, can  have  no  meaning  to  one  who  reads 
the  evidence  without  being  able  to  Icnow 
what  point  was  indicated  or  pointed  out  on 
the  map  or  diagram.  But  there  is  sufficient 
evidence  in  the  record  intelligible  without  the 
maps  to  show  that  there  was  a  conflict  on  the 
material  issue,  and  the  court  should  have 
submitted  the  case  to  the  Jury  and  havie  re* 
fused  to  direct  a  verdict 

Judgment  reversed. 

▲U  the  Justices  concur. 


051  Ga.  179) 
KELLEY  V.  CARTLEDGE.     (No.  2D74.) 

(Supreme  C^ourt  of  Georgia.     Feb.  19,  1021.) 

fSyllahui  hy  Editorial  Btaff,) 

1.  Appeal  and  error  ^=s>750 (5)— Assignment  of 
error  to  denial  of  new  trial  does  not  reach 
direotloa  of  verdict. 

'Where  defendant  did  not  assign  error  on 
the  direction  of  a  verdict  for  plaintiff,  but  only 
on  the  overruling  of  tbe  motion  for  a  new  trial, 
wliidi  was  on  the  usual  general  grounds,  the 
Supreme  Court  cannot  review  the  direction  of 
the  verdict. 

2,  New  trial  ^=970  —  Properly  refused,  whoa 
evidenee  authoriied  verdiot. 

Tbe  refusal  of  a  new  trial  was  not  error, 
when  tliere  was  evidence  sufSdent  to  authorize 
the  verdict. 

Error  from  Superior  0)urt,  Floyd  (boun- 
ty;  Closes  Wright,  Judge. 

Action  by  M.  R.  CJartledge  against  N.  A. 
Kelley.  Judgment  for  plaintifC,  and  defend- 
ant brings  error.    Affirmed. 

Harris  ft  Harris,  of  Rome,  for  plaintifT  In 
error. 

Maddox  &  Doyal,  of  Rome,  and  Samuel 
A.  Massell,  of  Atlanta,  for  defendant  in  error. 

FISH,  C.  J.  The  bill  of  exceptions  recites: 
"After  hearing  the  evld^ice  the  coiurt  direct- 
ed the  following  verdict:  'We,  the  jury  find 
in  favor  of  the  injunction  prayed  in  the  with- 
in petition,  and  against  the  prayers  of  the 
answer  and  cross-blir  " — and  that  thereupon 
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it  was  adjudged  that  the  plaintiff  recover 
for  the  use  of  the  (^cers  of  court  the  costs 
in  the  case.  There  is  a  further  recital  that 
the  defendant  at  a  stated  time  filed  a  motioQ 
for  new  trial,  that  on  a  given  date  the  mo- 
tion was  overruled,  and  that  defendant  'then 
and  there  excepted,  and  now  excepts  and  ad- 
signs  the  same  as  error,"  because  such  judg- 
ment overruling  the  motion  for  new  trial  was 
error  *^because  same  was:  (1)  Contrary  to 
law ;  (2)  contrary  to  the  evidence  and  without 
evidence  to  support  it;  (3)  contrary  to  the 
law  and  evidence,  and  against  the  principles 
of  justice  and  equity.**  The  motion  for  new 
trial  is  on  the 'usual  general  grounds  that 
the  verdict  "is  contrary  to  law,  contrary  to 
the  evid^ice,  and  omtrary  to  the  law  and 
evidence,  and  against  the  principles  of  justice 
and  equity."    Held: 

[1]  1.  There  being  no  assignment  of  error 
upon  the  direction  of  the  verdict,  this  court 
has  no  authority  to  decide  whether  the  trial 
court  erred  in  so  directing.  Stone  v.  Hebard 
Lumber  Co.,  145  Ga.  729,  €9  S.  R  614. 

[2]  2.  There  was  evidence  sufficient  to  au- 
thorize the  verdict,  and  the  court  did  not  err 
in  refusing  a  new  trlaL 

Judgment  affirmed. 

All  the  Justices  concur. 


(ISl  Ga.  181) 
WALLER  V.  DUNN.    (Ne.  2083.) 

(Supreme  Court  of  Georgia.    Feb.  19,  1921.) 

(SyUdhiM  hy  the  Court,) 

1.  Mortoages  ^=»32(6)^Absolttte  deed  may  be 
shown  to  be  secarity. 

A  deed  absolute  in  form  may  be  shown  to 
have  been  made  to  secare  a  debt,  where  the 
maker  remains  in  possession  of  the  land. 
Mercer  v.  liorgan,  186  Ga.  632,  71  S.  B.  1075. 

2.  Vendor  and  purchaser  ^=:»232(l)--Aotual 
possession  Is  notice  of  ripht  or  title. 

Actual  pofisession  is  notice  to  the  world  of 
the  right  or  title  of  the  occupant.  Mercer  v. 
Morgan,  supra;  Bridger  v.  Exchange  Bank,  126 
Ga.  821,  56  S.  B.  97,  8  L.  B.  A.  (N.  S.)  46a, 
115  Am.  St.  Rep.  118;  Austin  v.  Southern 
Home,  etc,  Ass'n,  122  Ga.  480,  50  S.  B.  382. 

3.  Vendor  and  purchaser  ^s=»228(l)— One  pur- 
chasino  with  notice  of  oatstandino  equity 
takes  subject  to  enforcement  thereof. 

One  who  purchases  land  with  notice  of  an 
outstanding  equity  in  the  property  held  by  a 
third  person  takes  subject  to  the  right  of  such 
person  to  enforce  it.  Civil  Code,  §  4529;  Stone 
T.  Georgia  Loan  &  Trust  Oo.,  107  Ga.  524, 
33  S.  B.  861. 

4.  Mortgages  ^5»608i/2^Grantor  under  security 
deed  may  sue  grantee's  suooessor  for  ao- 
countlng  and  recovery  of  land. 

Where  the  owner  of  land  executes  a  deed 
of  the  character  mentioned  in  the  first  note, 
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and  remains  in  possession  of  the  land,  and  the 
grrantee  conveys  the  land  to  another  person  who 
has  no  actual  notice  of  the  undisclosed  agree- 
ment that  the  deed  shall  operate  as  a  security 
for  debt,  and  who  has  made  no  inquiry  of  the 
occupant,  but,  notwithstanding  such  possession 
of  the  owner  at  the  time  of  his  purchase,  sub- 
sequently takes  possession  without  consent  of 
the  owner  and  derives  therefrom  rents  and 
profits  sufficient  to  discharge  the  secured  debt, 
the  owner  may  by  appropriate  equitable  plead- 
ings sue  for  an  accounting  and  recovery  of  the 
land,  on  the  ground  that  such  rents  and  profits 
were  sufficient  to  discharge  the  debt.  If  on 
the  trial  it  should  appear  that  the  debt  has 
been  partially,  but  not  wholly,  discharged,  a 
verdict  may  be  rendered  declaring  the  amount 
of  the  debt  remaining  unpaid,  and  finding  the 
property  for  the  plaintiff  on  payment  of  such 
amount.  Berry  v.  Williams,  141  6a.  642  (3), 
81  S.  B.  881. 

5.  Petition  not  demnrraJile. 

The  petition  as  amended  alleged  a  cause  of 
action,  and  was  not  subject  to  any  of  the 
grounds  of  demurrer. 

6.  New    trial    <&=»70— Properly    refused   when 
evidence  enfRclont. 

No  complaint  was  made  of  any  error  of  law 
committed  at  the  trial.  The  evidence  was  suffi- 
cient to  support  the  verdict,  and  there  was  no 
error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Treutlen 
County;    E.  D.  Graham,  Judge. 

Suit  by  M.  0.  Dunn  against  J.  W.  Waller. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AflSrmed. 

W.  J.  Wallace,  of  Soperton,  for  plaintiff 
in  error. 

Eschol  Graham,  of  McRae,  and  A.  O.  Saf- 
fold,  of  Yidalia,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


<151  Oa.  138) 
HENRiCH    V.    MoCAULEY.    (No.   2056.) 

(Supreme  Court  of  Georgia.    Feb.  17,  1921.) 

(Syllalui  hy  Editorial  Staff.) 

Trial   ^=:9236 (2)— Instruction  as  to  impeach- 
ment of  witness  held  error. 

It  was  error  for  the  court,  after  charging 
the  provision  of  Civ.  Code  1910,  §  5881,  that  a 
witness  may  be  impeached  by  contradictory 
statements  as  to  relevant  matters,  to  further 
charge  that  it  was  for  the  jury  alone  to  say 
whether  any  witness  had  been  thus  impeached, 
and  that,  if  they  should  find  that  any  witness 
had  been  so  impeached,  they  would  discard  his 
testimony  from  their  consideration  in  its  en- 
tirety unless  corroborated  in  whole  or  in  part 
by  other  competent  testimony.  (Per  Hill,  At- 
kinson, and  Gilbert,  JJ.) 

Fish.  C.  J.,  and  George,  J.,  dissenting. 


Krror  from  Superior  Court,  lincoln  Coun- 
ty; B.  F.  Walker,  Judge. 

Proceeding  by  M.  J.  Henrich  for  the  pro- 
bate of  a  will  to  which  Ruby  McCauley 
filed  a  caveat.  Judgment  In  the  superior 
court  in  favor  of  the  caveatrlx,  and  the  pro- 
pounder  brings  error.    Reversed. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, and  Ck)lley  &  Colley  and  R.  C.  Nor- 
man, all  of  Washington,  Ga.,  foi^  plaintiff  in 
error. 

Alvin  Q.  Golucke,  of  Crawfordville,  and 
Clement  E.  Sutton,  of  Washington,  Ga.,  for 
defendant  in  error. 

HILL,  J.  Martha  Henrich  filed  a  petition 
to  the  court  of  ordinary  of  Lincoln  county 
for  the  probate  of  the  will  of  Carl  Henrich, 
deceased.  Mrs.  Ruby  McCauley  filed  a  caveat 
to  the  probate  of  the  will  on  the  ground  that 
it  was  not  signed  by  Carl  Henrich  or  any  one 
authorized  by  him.  On  aiq[>eal  to  the  supe- 
rior court  the  Jury  trying  the  issue  found 
in  favor  of  the  caveatrlx  against  the  pro- 
pounder.  A  motion  for  new  trial  being  over- 
ruled, the  propounder  excepted. 

1.  The  amended  motion  for  new  trial  in- 
volves the  question  as  to  the  charge  of  the 
court  on  the  subject  of  impeachment  of  a 
witness  by  contradictory  statements  made  by 
him  previously  as  to  matters  relevant  to  his 
testimony  and  to  the  case,  and  also  whether 
the  charge  was  authorized  by  the  evidence. 
It  was  error  for  the  court,  after  charging 
the  Jury  CivU  Code  1910,  (  5S81,  which  is  as 
follows: 


4< 


A  witness  may  be  impeached  by  contradic- 
tory statements  previously  made  by  him  as  to 
matters  relevant  to  his  testimony  and  to  the 
case,"  etc 

— to  charge: 

"It  is  for  you  and  you  alone  to  say  whether 
or  not  any  witness  or  witnesses  have  been 
thus  impeached  in  the  way  set  out  in  the  sec- 
tion of  the  Code  just  read  to  yoo.  If  you 
should  find  that  any  witness  in  the  case  has 
been  thus  impeached  and  in  the  way  set  out, 
then  you  would  discard  his  or  their  testimony 
from  your  consideration  in  its  entirety  unless 
corroborated  in  whole  or  in  part  by  other  com- 
petent testimony  in  the  case.*'  Powell  v.  State, 
101  Ga.  9,  20,  bottom  of  page,  29  S.  B.  309, 
317  (65  Am.  St.  Rep.  277);  Waycaster  v. 
State,  136  Ga.  95  (3),  70  S.  R  883. 

2.  There  is  sufficient  evidence  in  the  rec- 
ord to  authorize  a  charge  on  the  subject  of 
Impeachment  of  a  witness  by  contradictory 
statements  made  previously  as  to  matters 
relevant  to  his  testimony  and  to  the  case. 

3.  As  the  case  is  to  be  returned  for  another 
hearing,  we  express  no  opinion  on  the  soffl- 
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deney  of!  the  erldence  to  support  the  ver- 
dict 

Jndgment  rerersed. 

All  the  Justices  concur,  except  FISH,  C.  J^ 
and  GEORGE,  J.,  dissenting,  and  BECK,  P. 
Jn  concurring  In  the  Judgntent 


(151  Ga.  150) 

SMITH  et  «l.  V.  SMITH.    (No.  1978.) 
(Supreme  Court  of  Georgia.    Feb.  18,  1921.) 

(ByUabuB  hy  BdiioHal  StaifJ 

Wills  ^=:9294— 'Copy  of  lost  will  oannot  be  pro- 
bated without  calling  living  witnesses. 
Under  Civ.  Code  1910.  S  3863.  providing 
diat  a  copy  of  a  lost  or  destroyed  will,  clearly 
proved  to  be  such  by  the  subscribing  witnesses 
and  other  evidence,  may  be  probated,  a  copy 
of  ft  lost  win  conid  not  be  probated  on  evidence 
of  the  existence  and  contents  of  the  will  and 
its  destruction  by  fire  without  producing  the 
Hying  witnesses,  though  it  was  admitted  that, 
if  present,  they  would  testify  that  they  had  no 
recollection  of  witnessing  the  will,  bat  might 
have  done  so. 

Error  from  Superior  Court,  Wilkinson 
County ;  J.  B.  Park,  Judge. 

Proceeding  by  W.  W.  Smith  against  R.  C. 
Smith  and  others.  Judgment  admitting  a 
win  to  probate,  and  defendants  bring  error. 
Reversed* 

Victor  Davidson,  of  Irwinton,  and  Allen 
&  Pottle,  of  MiUedgeviUe,  for  plaintiffs  in 
error. 

HILL,  J.  Where  a  propounder  offered  for 
probate  in  the  court  of  ordinary  a  paper  pur- 
porting to  l>e  a  copy  of  the  will  of  the  testa- 
trix, which  he  sought  to  establish  in  lieu  of 
the  original,  which  was  alleged  to  have  been 
bnmed  subsequently  to  the  death  of  the  te9- 
tatriz,  and  where  on  the  trial  of  the  case  on 
appeal  in  the  superior  court  it  was  admitted 
that  one  of  the  witnesses  to  the  will  was 
dead  and  the  other  two  witnesses  were  in 
lifOi  but  the  two  living  witnesses  were  not 
produced  (it  l>eing  admitted,  however,  that 
they  would  testify  if  present  that  they  had 
no  recollection  of  witnessing  the  will  offered 
for  probate,  though  they  may  have  done  so), 
a  verdict  setting  up  the  will  and  admitting  it 
to  probate  was  unauthorized  by  the  evidence, 
there  being  no  proof  of  the  execution  of  the 
will,  though  evidence  was  adduced  to  show 
the  existence  and  contents  of  the  will  and  its 
destruction  by  fire  after  the  death  of  the  tes- 
tatrix. Civil  Code  1910,  (  3863;  Scott  v. 
Maddox,  113  Ga.  795,  39  S.  E.  500,  84  Am.  St 
Bep.  263 ;  Mosely  v.  Carr,  70  Ga.  333. 

Judgment  reversed. 

All  the  Justices  concur. 
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(151  Oa.  155) 
DRAKE  V.  WARD-.TRUITT  CO.    (No.  2082.) 

(Supreme   Court   of   Georgia.    Feb.   18,   1921. 
Rehearing  Denied  Feb.  28,  1921.) 


(SylldbuM   by  Editorial  Staff.) 

1.  Trial  «»25(I6)— Too  late  to  claim  right  to 
open  and  dose  after  close  of  evidenoe. 

Where  the  claimant  in  a  statutory  daim 
case  permitted  plaintiff  to  assume  the  burden 
of  proof  and  open  and  conclude  the  introduc- 
tion of  evidence  without  admitting  possession 
in  the  defendant  in  execution  or  claiming  the 
right  to  assume  the  burden  of  proof  and  open 
and  conclude,  it  was  too  late,  after  the  evidence 
had  closed,  for  her  to  assert  the  right  to  open 
and  dose  the  argument. 

2.  New  trial  ^s»70— Refusal  not  error  when 
verdict  authorized. 

The  refusal  of  a  new  trial  was  not  error 
where  there  was  evidence  to  authorize  the 
verdict. 

Error  from  Superior  Court,  Taliaferro 
County;   B.  F.. Walter,  Judge. 

Proceedings  on  a  statutory  daim  inter- 
posed by  Cora  Drake  to  property  levied  on 
under  an  execution  in  favor  of  the  Ward- 
Truitt  Ck)mpany.  Jtidgment  for  plaintiff  in 
execution,  and  the  claimant  brings  error. 
Affirmed. 

J.  A.  Mitchell,  of  Oawfordville,  for  plain- 
tiff in  error. 

Alvin  G.  Golucke,  of  Crawfordville,  for  de- 
fendant in  error. 

FISH,  O.  J.  [1]  1.  Where  on  the  trial  of 
an  issue  in  a  statutory  daim  case  the  claim- 
ant did  not,  before  the  conunencement  of  the 
introduction  of  evidence,  admit  possession  in 
the  defendant  in  execution,  or  in  any  man- 
ner claim  the  right  to  assume  the  burden  of 
proof  and  to  open  and  conclude  the  argu- 
ment, but  permitted  the  plaintiff  in  execu- 
tion to  assume  the  burden  of  proof  and  to 
open  and  conclude  the  introduction  of  evi- 
dence (both  parties  submitting  evidence),  it 
was  too  late,  after  the  evidence  had  dosed 
and  before  the  argument  began,  for  the 
claimant  to  assert  for  the  first  time  the 
right  to  the  opening  and  conclusion,  on  the 
ground  that  the  entry  of  levy,  which  the 
plaintiff  in  execution  had  put  in  evidence, 
redted  that  the  land  was  levied  on  as  the 
property  of  the  defendant,  and  that  he  was 
in  possession  at  the  time  of  the  levy, 
and  it  was  not  error  in  euch  circumstances 
to  allow  the  plaintiff  in  execution  to  open 
and  conclude  the  argument  to  the  Jury. 
Taylor  v.  Brown,  139  Ga.  797  (3),  77  S.  E. 
1062 ;  Chandler  v.  CoUins,  149  Ga.  64,  99  S. 
E.  38. 

[2]  2.  There  was  evidence  to  authorize  the 
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▼erdlct  finding  the  property  leyied  on  sub- 
ject to  the  execution,  and  the  court  did  not 
err  in  refusing  a  new  triaL 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  168) 

MoWILLIAMS  V.  PAIR  et  al.    (No.  1896.) 
(Supreme  Ck>urt  of  Georgia.    Feb.  19,  1921.) 

(Byllabua  hy  Editorial  Btaff.) 

f.  Adoption  ^=s>6— Surrender  of  custody  of  II- 
ieoftlmato  child  is  consideration  for  agree- 
ment to  adopt. 

The  sorrender  of  an  illegitimate  child  by 
its  mother  to  its  father  was  a  safficient  legal 
consideration  for  the  father's  agreement  to 
take  the  child  as  his  own  and  adopt  him  as 
such  with  all  the  rights  and  powers  of  a  legiti- 
mate child. 

2.  Specific  performance  ^=»86— Agreement  to 
.adopt  child  performed  by  ail  save  legal  adop- 
tion is  enforceable  as  to  ehiid's  equitable 
property  rights. 

Where  the  mother  of  an  illegitimate  child 
surrendered  his  custody  to  the  father  on  the 
father's  agreement  to  support  and  adopt  him, 
and  there  was  full  performance  by  all  parties, 
but  no  steps  were  taken 'to  adopt  the  child,  he 
had  such  equitable  rights  in  the  father's  prop- 
erty undfsposed  of  by  will  as  could  be  enforced 
in  equity. 

3.  Specific  performance  ^=»  1 9— Agreement  to 
adopt  held  enforceable  by  child's  representa- 
tive, though  child  predeceased  parent 

.Where  an  agreement  by  the  father  of  an 
illegitimate  child  to  support  and  adopt  him  as 
his  own  child  with  all  the  rights  of  a  legitimate 
child  was  fully  performed  by  all  parties  durbig 
their  lives,  except  that  there  was  no  legal 
adoption,  the  fact  that  the  child  predeceased 
the  fatiier  did  not  prevent  the  maintenance  of 
an  action  by  his  personal  representative  to  en- 
force the  child's  equitable  rights  in  the  father's 
property  undisposed  of  by  will. 

Error  from  Superior  Court,  Cobb  County; 
John  D.  Humphries,  Judge. 

Action  by  S.  P.  McWiUiams,  administra- 
trix, against  J.  W.  Pair  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed. 

Geo.  D.  Anderson,  H.  B.  Moss,  Mozley  ft 
Gann,  and  Clay  &  Giles,  all  of  Marietta,  for 
plaintiff  in  error. 

John  H.  Boston,  of  Marietta,  for  defend- 
ants in  error. 

GEORGE,  J.  The  petition  (though  set  out 
in  two  counts),  construed  with  respect  to  the 
matters  material  to  a  decision  in  this  case, 
alleged  in  substance  the  following:  The 
father  of  an  illegitimate  son  received  the 
son,  while  an  infant,  into  his  home,  under  a 


parol  agreement  with  the  dilld's  mother  that 
the  father  should  have  the  sole  custody,  care, 
service,  and  company  of  the  child  during  its 
minority ;  the  father  promising  and  agreeing 
to  take  the  child  as  his  own  and  to  adopt  him 
as  such,  with  all  the  rights  and  powers  of  a 
son  bom  to  him  in  lawful  wedlock.  There 
was  full  performance  of  the  agreement  by 
the  mother,  the  son,  and  the  father  during 
the  minority  of  the  son  and  during  the  life 
of  all  parties  concerned,  though  no  steps  were 
taken  by  the  father  to  legally  adopt  the  son. 
The  father  survived  the  son,  and  both  the 
father  and  the  son  died  intestate.    Held: 

[1]  1.  The  surrender  of  the  illegitimate  son 
by  its  mother  to  its  father  was  a  sufficient 
legal  consideration  for  the  contract.  See 
Pair  V.  Pair,  147.  Ga.  754,  758,  96  S.  B.  295. 

[2,3]  2.  The  son  had  such  an  equitable 
status  and  such  equitable  rights  in  the  prop- 
erty of  the  father,  undisposed  of  by  will,  as 
could  have  been  enforced  in  a  court  liaving 
equitable  Jurisdiction.  Crawford  t.  Wilson, 
139  Ga.  654,  78  S.  E.  SO,  44  L.  R.  A.  (N.  S.) 
773;  LansdeU  y.  Lansdell,  144  Ga.  571,  87  S. 
E.  782.  The  action  being  for  specific  perform- 
ance of  contract  and  for  the  recovery  of  a 
designated  interest  in  described  property,  the 
fact  that  the  son  predeceased  the  father  wiU 
not  prevent  the  maintenance  of  the  action  by 
the  personal  representative  of  the  son.  See 
Pair  T.  Pair,  147  Ga.  754,  96  S.  E.  296;  of. 
Bell  r.  Elrod,  160  Ga.  — ,  106  S.  E.  248. 

8.  Accordingly  the  petition  was  not  subject 
to  general  demurrer. 

Judgment  reversed. 

All  the  Justices  concur. 


(151  Oa.  136) 

JUKES  V.  HULL  at  al. 
HULL  et  al.  v.  JUKES.     (Nos.  2087,  2089.) 
(Supreme  Court  of  Georgia.    Teb.  18^  1921.) 

(SyUahus  hf  the  Court.i 

1.  Life  estates  ^=s>28— Evidence  held  Insafll- 
cient  to  authorize  finding  that  release  by  life 
tenant  was  on  condition  that  ramaindermea 
also  sign. 

The  evidence,  construed  in  the  light  most 
favorable  to  the  claimant,  Mrs.  Hull,  was  in- 
sufficient to  authorize  the  finding  that  the  re- 
lease was  signed  by  her  to  be  delivered  to  Mrs. 
Juices  on  condition  only  that  the  remaindermen 
also  signed.  Her  evidence  shows  merely  that 
she  believed  the  release  would  be  ineffectual 
without  the  signature  of  the  remaindermen, 
and  that  she  did  not  believe  they  would  sign. 
This  requires  a  reversal  of  the  judgment  re^ 
fusing  to  grant  a  new  trial. 

2.  Execution  ^=3»  1 93— Amendment  of  Issue  la 
claim  case  held  not  demurrable. 

The  court  did  not  err  in  overroling  the  de- 
murrer to  the  plaintiff's  amendment  to  the  is- 
sue tendered. 
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3.  Other  assignments  held  not  to  require  re- 
versal. 

The  remaiDing  assignments  of  error  in  the 
main  bill  and  the  cross-bill  of  exceptions  are 
insufficient  to  cause  a  reversal. 

Error  from  Superior  Court,  Clarke  Coun- 
ty: Thos.  F.  Green,  Presiding  Judge. 

Proceeding  on  a  claim  interposed  by  Mrs. 
Rosa  D.  Hull  and  others  to  property  levied 
on  under  a  fl.  fa.  in  favor  of  Nancy  A.  Jukes. 
Judgment  for  the  claimants,  and  the  plain- 
tiff in  fi.  fa.  brings  error,  and  the  claimants 
file  a  cross-bill  of  exceptions.  Reversed  on 
the  main  bill  of  exceptions,  and  affirmed  on 
the  cross-bill. 

A  fi.  fa.  for  $500  principal,  Issued  in  favor 
of  Nancy  A.  Jukes  against  J.  T.  Anderson, 
as  executor  of  T.  C.  Deloiiey,  was  levied  upon 
described  land  as  the  property  of  the  estate 
of  T.  C.  Deloney,  deceased.  A  claim  to  the 
property  was  Interposed  by  Mrs.  Rosa  D. 
Hull,  Rosa  Hull  Carson,  and  Leila  May, 
Henry,  and  Deloney  Hull.  It  appears  that 
T.  C.  Deloney  was  the  brother  of  Mrs.  Rosa 
D.  Hull ;  that  under  the  will  of  their  moth- 
er Deloney  had  a  life  interest  In  the  prop- 
erty levied  upon;  and  that  In  the  event  he 
died  without  children  Mrs.  Hull  would  take  a 
life  interest,  with  remainder  to  her  children, 
who  are  the  other  persons  named  as  claim- 
ants In  this  case.  By  amendment  to  the  is- 
sue tendered  the  plaintiff  in  fl.  fa.  pleaded 
that  the  property  had  been  acquired  by  De- 
loney with  the  belief  that  it  would  belong  to 
him  absolutely;  that  he  had  contributed 
from  his  individual  funds  a  portion  of  the 
purchase  price  and  had  expended  consider- 
able labor  on  the  place  before  being  informed 
that  the  claimants  in  this  case  would  claim 
an  interest  in  remainder ;  that  subsequently 
Mrs,  Hull  had  on  divers  occasions  promised 
that  she  and  her  children  would  quitclaim 
to  him  their  interest  in  the  land,  and  upon 
the  faith  of  this  promise  he  had  expended 
$3,600  in  improving  the  place ;  that  in  equity 
and  good  conscience  the  estate  of  T.  C.  De- 
loney should  have  such  interest  in  the  land 
as  would  represent  the  enhancement  in  the 
value  due  to  the  improvements  placed  there- 
on by  him;  that  this  amount  should  be  as- 
certained and  subjected  to  the  plalntlfTs 
debt;  that  Mrs.  Hull  was  estopped  from 
claiming  her  life  interest  in  the  land,  be- 
cause she  had  executed  a  contract  which  re- 
cited that  it  was  made  between  the  persons 
[naming  them]  who  are  claimants  in  this 
case  and  Mrs.  Jukes,  for  the  purpose  of  en- 
abling T.  C.  Deloney  to  borrow  money  upon 
the  security  of  said  land,  containing  the  fol- 
lowing language: 

"The  said  parties  of  the  first  part  [Mrs.  Hull 
and  the  other  claimants],  each  for  himself  or 
hereelf,  hereby  releases  to  the  said  Nancy  A. 
Jakes  all  his  or  her  interest  in  the  tract  of 
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land  hereinafter  described  to  the  extent  of 
the  $1,500  to  be  loaned  by  the  said  Nancy  A. 
Jukes,  and  consent  for  the  said  T.  C.  Delono3' 
to  make  title  to  the  said  Nancy  A.  Jukos  to 
secure  a  note  for  $1,500.00  principal,  due  12 
months  after  date,  with  interest  at  8  per  cent., 
to  the  following  land  '* 

— describing  it.  This  instrument  was  signed 
by  Mrs.  Rosa  D.  Hull  alone.  Deloney  made 
to  Mrs.  Jukes  a  security  deed  conveying  the 
land.  Claimants  allege  that  it  was  contem- 
plated by  plaintiff  in  fl.  fa.,  at  the  time  of  the 
execution  of  the  paper  relied  upon,  that  all 
of  the  children  of  Mrs.  Hull  should  sign  the 
same;  that  she  signed  the  same  "only  with 
the  agrement  with  the  representative  of  the 
plaintiff  in  fl.  fa.  that,  if  her  children  did 
not  also  sign,  said  instrument  was  to  be 
void  and  of  no  effect";  that  the  amount  of 
money  loaned  is  different  from  that  stated 
in  the  instrument  relied  on,  and  the  loan  was 
not  made  upon  the  faith  of  the  signing  of 
that  paper ;  and  that  the  signing  of  the  pa- 
per by  Mrs.  Hull  was  an  act  of  suretyship 
on  her  part,  and  the  loaning  without  her 
knowledge  or  consent  of  an  amount  different 
'  from  that  stipulated  in  the  writing  constitut- 
ed such  a  novation  as  would  relieve  her  from 
liability.  The  evidence  relating  to  the  ques- 
tion whether  Mrs.  Hull  executed  the  release 
upon  the  condition  that  it  should  be  signed 
also  by  the  remainderman  was  as  follows: 
Mrs.  Hull  testifled  in  substance,  that  J.  T. 
Anderson  presented  the  paper  and  urged  her 
to  sign  it;  that  she  stated  to  him,  "I  will 
sign  the  paper,  but  it  won't  do  any  good; 
I  am  afraid  my  children  will  not  sign  the 
paper ;"  that  he  requested  her  to  sign  it,  and 
stated  that  he  would  then  see  If  he  could 
procure  the  signature  of  the  only  one  of  her 
children  present;  that  this  child  refused 
to  sign;  that  he  led  her  [Mrs.  Hull]  to  be- 
lieve it  wouldn't  do  any  good  without  the 
children  signing  it ;  that  he  told  her  ''it  was 
no  good."  In  answer  to  the  question,  **Was 
anything  said  by  Mrs.  Hull  at  the  time  of 
signing  that  pai>er,  if  others  didn't  sign,  for 
you  not  to  deliver  that — it  would  not  be 
binding  on  her?"    Anderson  replied: 

"Why,  of  course,  that  applied  to  her.  Mr. 
Strickland  wanted  Mrs.  Hull's  signature,  and 
he  wanted  the  children's  signatures;  and  when 
I  acquainted  her  with  the  fact  that  we  wanted 
to  get  Tom  this  money,  she  said  she  would 
write  to  the  children,  and  I  think  probably  she 
did,  or  any  way  told  me  she  had  written  to  the 
children,  and  there  was  one  she  stated  to  me 
that  was  unwilling  to  sign  it." 

He  also  testified  that  Mrs.  Hull  did  not  tell 
him  that  he  should  not  deliver  the  paper  un- 
til it  had  been  signed  by  all  her  children; 
that  he  stated  to  her  that,  while  they  de- 
sired the  signatures  of  her  children,  the  at- 
torney representing  Mrs.  Jukes  had  informed 
him  "that  it  would  be  all  right  Just  for  het 
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to  sign  It,**  and  that  the  amount  to  be  loaned 
would  be  reduced  from  |1,500  to  |500  hi  con- 
sequence of  the  failure  of  the  children  to 
sign. 

The  jury  found  the  issue  in  favor  of  the 
claimant,  Mrs.  Hull.  A  motion  for  new  trial, 
filed  by  the  plaintiff  in  fi.  fa.,  was  overruled, 
and  she  excepted  to  that  ruling  in  the  main 
bill  of  exceptions.  In  the  cross-bill  of  excep- 
tions error  is  assigned  upon  the  overruling 
of  a  demurrer  to  the  amended  issue  tendered 
by  plaintiff  in  fi.  fa.,  upon  the  admission  of 
certain  evidence,  and  upon  a  portion  of  the 
charge  of  the  court. 

W.  M.  Smith  and  John  J.  Strickland,  both 
of  Athens,  for  plaintiff  in  error. 

Erwin,  Erwin  &  Nix,  of  Athens,  for  de- 
fendants in  error. 

GILBERT,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bill. 

All  the  Justices  concur. 


(161  Oa.  165) 
WILKES  et  «l.  V.  FOLSOM.    (No.  2130.) 

(Supreme  Court  of  Georgia.    Feb.  18,  1921.) 

(ByUdbus  ly  the  Court,) 

i.  EJectmeat  ^=»84( I)— Evidence  that  defead- 
ant's  deed  was  from  minor  and  for  specified 
purpose  Inadmissible  nnder  pleadings. 

It  was  error  for  the  court  to  admit  and  to 
refuse  to  rule  out  on  timely  motion  of  the  de- 
fendant, based  upon  the  ground  that  there  was 
no  appropriate  pleading  upon  which  to  base 
the  same,  evidence  by  C.  S.  Willies,  a  witness 
for  the  plaintiff,  that  "at  the  time  I  made  the 
deed  to  my  mother  I  was  a  minor;  there 
was  no  consideration  for  same;  it  was  made 
because  I  wanted  to  borrow  some  money,  and 
I  made  the  deed  to  my  mother  for  her  to  bor« 
row  the  money,  and  she  never  did  use  the 
deed  to  borrow  the  money,  and  I  never  got 
the  money."  It  necessarily  follows  that  the 
court  erred  in  giving  to  the  jury  instructions 
based  upon  the  evidence  thus  admitted. 

2.  Evidenoe  ^=:»3 1 7 (4)— Testimony  of  witness 
ooncerning  conversation  with  defendant  held 
hearsay;  testimony  that  grantor  said  sale 
was  agreeable  to  former  grantee  held  hearsay. 

It  was  error  for  the  court  to  admit  evi- 
dence by  a  witness  for  the  plaintiff,  to  the 
effect  that  he  saw  Margaret  Wilkes,  one  of 
the  defendants,  and  that  she  agreed  to  and 
acquiesced  in  the  sale  of  the  land  by  C.  S. 
Wilkes  to  the  plaintiff,  and  that  he  had  re- 
ported such  agreement  to  the  purchaser;  the 
defendant  having  interposed  timely  objection 
based  on  the  ground  that  such  evidence  was 
hearsay.  For  the  same  reason  it  was  error  to 
allow  the  plaintiff  to  testify  in  substance  that 
C.  S.  Wilkes  said  that  the  sale  was  agreeable 
to  Margaret  Wilkes. 


3.  Other  assignments. 

The  above  rulings  are  controlling,  and  re- 
quire a^  reversal  of  the  judgment  refusing  a 
new  trial.  Other  assignments  of  error  not 
specifically  mentioned  are  mere  repetitions  of 
the  foregoing  assignments,  or  are  not  of  such 
character  as  are  likely  to  occur  again  on  an- 
other trial,  and  do  not  require  special  mention. 

4.  Suflloleney  of  evidence. 

Since  the  case  is  remanded  for  another 
hearing,  we  express  no  opinion  upon  the  suf- 
ficiency of  the  evidence  to  support  the  ver- 
dict 

Error  from  Superior  Gourt,  Brooks  Ooan- 
ty ;  W.  E.  Tbomas,  Judge. 

Suit  by  I.  L.  FoLsom  against  G.  W.  Wil- 
kes and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

See,  also,  149  C^a.  512,  101  S.  E.  185. 

Folsom  filed  a  petition  against  G.  W.  Wil- 
kes and  Mrs.  Margaret  Wilkes  alleging,  in 
substance,  as  follows:  Petitioner  is  the  own- 
er of  described  land.  .  The  defendants  are  in 
possession  thereof  under  a  contract  to  work 
the  place  for  one-half  of  the  crop  raised 
thereon.  The  contract  has  expired,  and  the 
defendants  are  holding  over  and  retaining 
possession  of  the  premises  and  the  houses 
thereon,  and  refuse  to  deliver  possession  to 
the  plaintiff  without  authority  of  law.  Mrs. 
Margaret  Wilkes  is  daiming  title  and  right 
of  possession  of  said  land,  and  G.  W.  Wilkes, 
her  husband,  is  holding  the  same  under  the 
alleged  title  of  Mrs.  Wilkea.  Mrs.  Wilkes 
claims  title  under  an  alleged  deed  dated  Feb- 
ruary 14,  1914,  but  not  filed  for  record  until 
July  9,  1914,  and  recorded  July  11, 1914,  made 
to  her  by  her  son,  O.  S.  Wilkes.  The  plaintiff 
claims  title  under  a  deed  executed  to  him  by 
0.  S.  Wilkes  on  June  23,  1917,  and  filed  for 
record  on  the  same  day.  At  the  time  of  the 
purchase  of  said  land  by  the  plaintiff  he  had 
no  knowledge  or  notice,  actual  or  construc- 
tive, ot  the  existence  of  the  deed  from  C.  S. 
Wilkes  to  Mrs.  Margaret  Wilkes,  if  it  was  in 
existence  at  that  time,  but  bought  aald  land  in 
good  faith,  paying  therefor  the  sum  of  $750. 
G.  W.  and  Mrs.  Margaret  Wilkes  are  in- 
solvent, and  during  the  year  1918  plaintiff 
received  nothing  from  Wilkes  on  his  contract 
for  one-half  of  the  crop.  G.  W.  Wilkes  and 
Mrs.  Margaret  Wilkes  are  trespassers  upon 
the  property,  and  are  ronaining  in  poases- 
sion  thereof  without  lawful  authority  or  ti- 
tle, and  have  failed  and  refused  to  deliver 
possession  to  the  plaintiff  upon  demand,  and 
their  remaining  in.  possesaion,  cultivating: 
the  land,  and  using  the  premises  and  houses 
thereon  is  a  continuing  and  willful  trespass 
in  violation  of  the  rights  of  the  plaintiff. 
The  defendants  are  incompetent  farmers  and 
are  not  preserving  the  fertility  of  the  land. 


dtssFor  other  cases  see  game  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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value  because  of  their  failure  to  properly 
caltiyate  and  fertilize  the  soil ;  and  the  dam- 
age to  plaintiff  is  irreparable.  The  prayers 
are:  (a)  For  process;  (b)  that  the  defend- 
ants be  enjoined  from  further  trespassing  up- 
on plaintifTs  property,  and  from  withholding 
the  possession  of  it  from  the  plaintiff,  and 
from  keeping  thereon  or  in  the  houses  there- 
of their  property  and  effects,  "and  fromf  us- 
ing the  same  in  any  way,  or  from  doing 
anything  else  in  deflance  of  or  in  violation  of 
tbe  rights  of  the  plaintiff  as  the  owner  and 
possessor  of  said  property,  or  from  interfer- 
ing in  any  way  with  the  possession,  use,  and 
fiijoyment  by  the  plaintiff  of  said  property ;" 
(c)  'that  the  plaintiff  may  have  and  recover 
said  property  from  the  defendants,  and  that 
the  defendants  may  be  ejected  therefrom  and 
tbe  same  may  be  decreed  to  be  the  pn^erty 
of  the  plaintiff.*'  Rule  nisi  was  issued,  and 
the  court  granted  an  ad  interim  injunction 
restraining  the  defendants  from  '^further 
trespassing  upon  said  property,  or  withhold- 
ing possession  of  said  property  from  the 
idaintiff,  and  from  keeping  their  property 
and  effects  thereon."  The  defendants  sued 
oat  writ  of  error  to  the  Supreme  Court, 
Wilkes  y.  Folsoro,  149  Ga.  512, 101  S.  E.  185. 
Thereafter  the  def^idants  filed  an  answer 
denying  that  they  were  in  possession  as  crop- 
pers or  otherwise  holding  under  the  plaintiff, 
and  alleging  that  the  plaintiff  obtained  his 
deed  from  O.  S.  Wilkes  with  notice  of  the  ti- 
tle and  interest  of  Mrs.  Margaret  Wilkes. 
The  case  came  on  for  trial,  and  a  verdict 
was  returned  for  the  plaintiff;  whereupon 
the  defendants  filed  a  motion  for  a  new  trial, 
to  the  overmllng  of  which  they  excepted. 

J.  J.  Murray,  of  Valdosta,  for  plaintiffs  in 
error. 

Brandi  &  Snow,  of  Quitman,  for  defendant 
in  error. 

OIIiBERT,  J.  [1-4]  The  first  headnote, 
relating  to  the  second  special  ground  of  the 
motion  for  new  trial,  alone  requires  elabora- 
tion. During  the  trial,  and  before  any  evi- 
dence was  admitted,  the  plaintiff  offered  an 
amendment,  which  was  duly  allowed  and  or- 
dered filed,  as  follows: 

'That  the  deed  made  by  G.  S.*  Wflkes  to 
the  said  Margaret  Wilkes,  which  bears  date 
of  Febrnary  19,  1914,  referred  to  in  the  sev- 
enth paragraph  of  the  petition,  was  not  made 
by  G.  8.  Wilkes  for  a  valnable  consideration, 
but  was  made  by  G.  S.  Wilkes  for  the  pur- 
pose of  conveying  the  said  land  to  Mrs. 
Uargaret  Wilkes,  for  the  sole  pnrpose  of  al- 
lowing her  to  borrow  a  snm  of  money  at  the 
time  on  said  deed,  and  the  said  Mrs.  Margaret 
Wilkes  did  not  use  said  deed  for  said  purpose 
at  said  time;  and  said  deed  was  made  by 
the  said  a  S.  Wilkes  when  the  said  Wilkes 
was  only  18  years  of  age,  and  was  a  minor,  and 
was  therefore  not  a  valid  deed." 


amendment  upon  the  ground  that  It  set  up 
a  new  cause  of  action.  Upon  the  allowance 
of  the  amendment  the  defendants  pleaded 
surprise,  annoimdng  in  open  court  that  they 
were  not  in  position  to  meet  the  amendment 
so  offered  and  allowed.  The  court  thereupon 
announced  from  the  bench,  "That  seems  to 
come  up  to  the  rule,**  and,  addressing  plain- 
tiff's counsel,  "They  are  entitled  to  a  con- 
tinuance." Thereupon  plaintifTg  counsel 
said: 

"We  will  take  an  order  striking  the  amend- 
ment in  the  case  Just  offered,  for  the  pur- 
pose of  going  into  the  trial  of  the  case." 

The  case  proceeded  to  trial,  and  G.  S. 
Wilkes,  a  witness  for  the  plaintifC,  testified 
as  follows: 

"At  the  time  I  made  the  deed  to  my  mother 
I  was  a  minor;  there  was  no  consideration  for 
same;  it  was  made  because  I  wanted  to  bor- 
row some  money,  and  I  made  the  deed  to  my 
mother  for  her  to  borrow  the  money,  and  she 
never  did  use  the  deed  to  borrow  the  money, 
and  I  never  got  the  money.*' 

Oounael  for  defendants  thereupon  moved 
the  court  to  rule  out  said  evidence,  upon  the 
ground  that  it  was  irrelevant,  ImmateriaU 
and  prejudicial  to  the  rights  of  defendants, 
and  upon  the  further  ground  that  there  were 
no  pleadiAgs  to  authorize  the  same,  the  plain- 
tiff having  withdrawn  the  amendment  which 
sought  to  attack  the  deed  on  the  grounds 
that  it  was  without  consideration  and  that 
the  grantor  was  a  minor  at  the  time  of 
making  the  deed.  The  court  held  the  ruling 
in  reserve  at  the  time ;  but  at  the  conclusion 
of  the  plainttfTs  evidence  the  defendants* 
counsel  renewed  their  objection  as  made  to 
the  evidence;  whereupon  the  court  ruled  as 
follows: 

"I  don't  understand  that  that  operates  to 
estop  them  upon  this  particular  issue.  I  will 
have  to  overrule  the  motion." 

This  ruling  is  assigned  as  error.  We  think 
the  objection  was  well  taken,  and  that  the 
court  erred  in  refusing  to  rule  out  the  evi- 
dence. The  court  had  already*  expressed 
his  opinion  that  this  was  a  material  feature 
of  the  case,  by  his  ruling  that  the  amendment 
set  up  a  new  cause  of  action  entitling  the 
defendants  to  a  continuance.  The  amend- 
ment was  withdrawn  expressly  upon  the 
ground  that  the  plaintiff  desired  to  avoid  a 
oontinuance.  Manifestly,  if  the  amoidm^it 
was  of  such  materiality  and  importance  as 
to  require  a  continuance  of  the  case  on  mo- 
tion of  the  defendants,  it  was  prejudicial 
to  the  latter  to  permit  proof  of  the  facts 
stated  in  the  amendment  without  pleading. 
The  plaintiff  cannot  attain  the  end  sought 
by  the  amendment  by  dispensing  with  the 
pleading  and  proceeding  with  the  evidence, 
for  the  sufficient  reason  that  there  must  be 
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appropriate  pleading  to  permit  the  proof. 
This  ruling  was  prejudicial  to  the  defend- 
ants, and  the  court  should  have  granted  a 
new  trinl. 

Judgment  reversed. 

All  the  Justices  concur. 


YAUGHN  et  al.  v.  HARPER.     (No.  2126.) 
(Supreme  Court  of  Georgia.     Feb.  19,  1921.) 

(Syllabus  ly  the  Couri.) 

1.  Partition  <®=95— Parol  partition  followed  by 
possession  o^ves  equity  which  will  support  re- 
covery agaln«t  one  entering  without  better 
title. 

Where  teDants  in  common  agree  by  parol 
upon  a  partition,  defining  in  the  agreement  the 
boundaries  of  the  part  assigned  to  each  in 
severalty,  and  each  enters  into  possession,  thus 
executing  the  agreement,  the  partition  clothes 
each  with  a  perfect  equity,  and  is  thus  the 
equivalent  of  legal  title;  and  on  such  title  re- 
covery may  be  had  in  ejectment,  or  in  a  statu- 
tory action  for  land,  against  one  who  subse- 
quently enters  without  a  better  title. 

2.  Estoppel  ^=>29(l)»Owner  who  aocepts  deed 
from  another  conveying  a  life  estate  only  is 
not  divested  of  title. 

Though  one  who  is  the  owner  of  land,  hav- 
ing perfect  title,  accept  a  deed  from  another 
purporting  to  convey  to  such  owner  and  a 
third  person  a  life  estate,  with  remainder  to 
the  children  of  the  grantor,  the  interest  of 
the  owner  of  the  land  is  not  thereby  reduced  to 
a  life  estate;  nor  does  the  conveyance  to  the 
owner  and  the  third  person  of  a  joint  life  es- 
tate in  the  land,  with  remainder  over,  consti- 
tute a  covenant  binding  upon  the  owner,  though 
he  accepted  the  deed. 

Error  from  Superior  Court,  Crawford  Coun- 
ty;  H.  A.  Mathews,  Judge. 

Suit  by  Mrs.  G.  R.  Harper  against  Mrs. 
Lula  Yaughn  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Mrs.  G.  R.  Harper  brought  suit,  alleging 
that  she  was  sole  heir  at  law  of  G.  R.  Harper, 
deceased;  that  her  hubsand  died  seized  and 
possessed  of  the  land  in  controversy,  the 
west  half  of  a  designated  lot  of  land;  that 
the  defendants,  Lula  Yaughn  and  the  chil- 
dren of  A.  Y.  Yaughn,  were  asserting  that 
they  had  an  interest  in  the  property,  and 
that  they  were  doing  acts  inconsistent  with 
and  destructive  of  petitioner's  rights.  The 
prayer  was  for  Injunction  and  other  equitable 
relief.  Demurrers  to  the  petition  were  filed 
by  the  defendants,  and  were  overruled.  Up- 
on the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  a  decree  was  en- 
tered accordingly.  A  motion  for  a  new  trial 
was  overruled,  and  the  defendants  excepted. 


L.  D.  Moore,  of  Macon,  for  plaintiffs  in 
error. 

R.  Douglas  Feagin,  of  Macon,  for  defend- 
ant in  error. 

BECK,  P.  J.  A  deed  executed  on  the  9th 
day  of  January,  1911,  by  W.  J.  Marshall, 
conveyed  to  George  R.  Harper  and  A.  Y. 
Yaughn  lot  No.  27  in  the  Sixth  district  of 
Crawford  county,  Ga.  Subsequently  to  the 
execution  of  this  deed,  Yaughn  and  Harper, 
the  tenants  in  common,  made  a  parol  agree- 
ment for  a  partition  of  the  land,  defining  in 
the  agreement  the  part  each  was  to  have. 
According  to  the  contention  of  the  plaintiff, 
her  husband,  George  R.  Harper,  was  to  have 
the  west  portion,  and  Yaughn  the  east  Har- 
per was  in  possession  of  the  weet  portion,  as 
the  plaintiff  contends,  under  the  parol  agree- 
ment for  partition;  and  defendants  intro- 
duced evidence  to  show  that  Harper  took  the 
east  portion  and  Yaughn  the  west  portion, 
and  that  after  the  line  was  run  Harper  con- 
tinned  to  occupy  the  east  half  and  Yauglin 
the  west  half  of  the  lot.  The  testimony  was 
conflicting,  and  the  court  submitted  the  Is- 
sues to  the  jury.  In  the  course  of  his  instruc- 
tions the  court  charged  the  Jury : 

"If  G.  R.  Harper  and  A.  Y.  Yaughn,  after 
having  bought  this  land,  agreed  upon  a  division 
of  it,  and  if  Harper  upon  that  agreement  went 
into  possession  of  the  west  part  of  it,  or  if 
Harper  and  Yaughn  agreed  upon  a  division  by 
which  Harper  was  to  take  the  west  part,  and 
after  that  a  line  was  run  and  agreed  on,  divid- 
ing the  west  from  the  east  side,  at  a  time  when 
Hari)er  was  holding  and  occupying  the  west 
part  and  Yaughn  the  east  part,  then  the  abso- 
lute fee -simple  title  vested  in  Harper  to  the 
west  part  to  the  dividing  line  agreed  upon,  if 
such  a  line  was  agreed  upon,  and  the  same  kind 
of  title  vested  in  Yaughn  to  the  east  part. 
That  is  to  say,  if  these  two  parties,  Harper 
and  Yaughn,  owning  the  entire  tract,  agreed  be- 
tween them  that  one  would  take  the  west  part 
and  the  other  the  east  part,  and  a  line  was 
run  and  each  took  possession  of  what  he  had 
agreed  to  take,  why  that  became  a  conveyance 
of  the  land  in  law  as  between  the  parties; 
and  if  Yaughn  had  the  east  part  under  the 
agreement  when  the  line  was  run,  theti  Yaughn 
took  title  to  the  east  part;  and  if  Harper  took 
the  west  part  under  that  agreement,  and  that 
was  the  understanding  at  the  time  the  division 
was  made,  and  Harper  took  possession  of  the 
west  part  with  the  knowledge  and  consent  of 
Yaughn,  and  Yaughn  took  the  east  part,  then 
Harper  took  an  absolute  title  to  the  west  part 
and  it  became  his  without  any  deed.  ♦  *  • 
If  such  a  division  was  made  between  the  par- 
ties, and  no  agreement  was  made  at  the  time 
about  any  deed,  but  they  merely  divided  it  be- 
tween them  in  that  way,  and  no  deed  was  made» 
as  I  said,  the  very  fact  in  the  case  would  de- 
termine the  title  of  the  parties;  and  if  Harper 
took  the  west  part  under  that  agreement,  and  a 
dividing  line  was  run,  then  the  land  became  lii& 
in  fee  simple,  that  is,  he  owned  the  entire  ti- 
tle in  the  west  half.    ♦    ♦    ♦    Now   I  charge 
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yon  that  if  EEarper  took  a  title  of  Uiat  sort  to 
the  west  half,  and  you  believe  the  evidence  so 
shows,  and  that  the  division  was  made  without 
reference  to  any  deed  or  any  agreement  about 
any  deed,  but  merely  a  division,  if  you  believe 
that  he  took  that  sort  of  title,  then  Mr.  Yaughn 
had  no  right  or  title  in  the  west  at  all;  he  had 
nothing  to  convey  to  Harper  or  any  one  else; 
provided  there  had  been  an  independent  division 
of  the  land  between  the  two  men  who  owned  it 
in  common,  by  a  dividing  line,  and  an  agree- 
ment by  which  Harper  took  the  possession  of 
the  west  part** 

[1]  These  instructions  were  excepted  to  on 
several  grounds,  but  especially  upon  the 
ground  that  the  court  in  giving  them  ignored 
a  deed,  which,  many  years  after  the  division, 
was  executed  by  Yaughn  conveying  a  life 
interest  In  the  west  half  of  lot  No.  27  to 
George  R.  Harper  and  Lula  Yaughn,  jointly, 
and  after  their  death  to  the  children  of  A. 
Y.  Yaughn.  The  Instructions  given  contain 
substantially  the  law  relating  to  oral  parti- 
tion of  lands  between  joint  tenants  and  oc- 
cupation of  the  lands  In  accordance  with  the 
terms  of  the  agreement  The  principle  is 
stated  In  several  cases  decided  by  this  court 
that— 

"Where  tenants  in  common  agree  by  parol 
npon  a  partition,  defining  in  the  agreement  the 
boundaries  of  the  part  assigned  to  each  in  sev- 
eralty, and  each  enters  into  possession,  thus 
executing  the  agreement,  the  partition  clothes 
each  with  a  perfect  equity  and  is  thus  the 
equivalent  of  legal  title;  and  on  such  title  re- 
covery may  be  had  in  ejectment,  or  in  a  statu- 
tory action  for  land,  against  one  who  subse- 
qoently  enters  without  a  better  title.*'  Adams 
V.  Spivey,  94  Qa.  676,  20  S.  B.  422. 

See,  also,  Poweirs  Actions  for  Land,  S  145, 
and  cases  dted. 

The  charge  complained  of  substantially 
applied  this  principle  to  the  facts  In  the  rec- 
ord. 

[2]  But  the  plaintiffs  in  error  insist  that, 
several  years  subsequently  to  the  parol  par- 
tition between  them,  there  was  a  mutual  in- 
terchange of  deeds,  that  Harper  executed  and 
delivered  to  A.  Y.  Yaughn  a  deed  conveying 
the  east  half  of  lot  No.  27,  and  Yaughn  made 
the  deed  to  Harper  and  Lula  Yaughn  recited 
above,  conveying  the  west  half  of  the  lot; 
and  It  is  Insisted  that  these  deeds  were  part 
of  one  transaction,  and  that  the  acceptance 
of  th«  deed  by  Harper  vested  the  latter  and 
Lula  Yaughn  with  a  life  estate  in  the  prop- 
erty and  the  remainder  to  the  children  of 
A.  Y.  Yaughn.  If  there  was  a  parol  parti- 
tion, as  petitioner  insisted  and  adduced  evi- 
dence to  show,  and  possession  was  taken  in 
accordance  with  that  agreement  by  the  par- 
ties, then  Harper  acquired  a  perfect  equity 
00  the  west  portion,  which  was  the  equiva- 
lent of  legal  title;  and  the  mere  fact  that 
Yaughn  afterwards  executed  a  deed  convey- 
ing to  Harper  and  another  person  a  life  es- 
tate In  the  land  did  not  divest  his  title  nor 


reduce  it  to  a  life  estate.  The  m^re  fact  that 
he  executed  a  deed  which  conveyed  a  life 
estate  to  Harper  and  to  the  other  person 
could  not  divest  Harper  of  his  title  to  the  en- 
tire estate.  The  plaintiffs  in  error  insist  that 
the  recitals  in  the  deed  tvere  In  the  nature  of 
covenants,  but  do  not  undertake  to  discuss 
or  state  the  purpose  of  the  covenants.  Coun- 
sel argues  that  it  was  a  case  for  the  applica- 
tion of  the  principle  of  law  contained  in  sec- 
tion 4180  of  the  Civil  Code  that— 

"When  a  grantee  accepts  a  deed  and  enters 
thereunder,  he  will  be  bound  by  the  covenants 
contained  therein,  although  the  deed  has  not 
been  signed  by  him.*' 

We  cannot  construe  the  grant  in  this  deed 
of  a  life  estate  to  G.  R.  Harper  and  Lula 
Yaughn,  with  remainder  to  the  children  of 
the  grantor,  as  containing  either  a  covenant 
or  condition  binding  upon  the  grantees. 
There  is  nothing  in  the  language  that  placed 
upon  Harper  the  implied  obligation  to  convey 
or  deliver  the  land  to  Lula  Yaughn  or  the 
children  of  the  grantor,  and  we  do  not  see 
how  any  act  upon  the  part  of  Yaughn  would 
divest  Harper  of  title  and  convey  It  to  some 
one  else. 

The  charge  of  the  court  submitted  the  real 
issues  in  the  case ;  and  the  court  did  not  err 
in  giving  those  portions  of  the  charge  except- 
ed to,  nor  in  refusing  the  requests  to  charge. 

Judgment  affirmed. 

All  the  Justices  concur. 


LEWIS  V.  TRIMBLE. 

(Supreme  Court  of  Georgia. 


(161  Ga.  97) 
(No.  2063.) 

Feb.  16,  102L) 


(Syllahua  ly  Editorial  Staff.) 

1.  Spedflo  performance  ^=s>64— Granted  as  of 
course  respecting  contract  for  sale  of  land. 

Where  a  written  contract  for  the  sale  of 
land  signed  by  both  parties  is  certain  and  fair, 
for  an  adequate  consideration,  and  capable  of 
being  performed,  it  is  a  matter  of  course  for 
a  court  of  equity  to  decree  specific  perform- 
ance, 

2.  Specific  performance  ^=:»66— Compellable  at 
instance  of  vendor  of  land. 

Specific  performance  of  a  written  contract 
for  the  sale  of  land  which  is  certain  and  fair, 
for  an  adequate  consideration,  and  capable  of 
being  performed,  may  be  compelled  at  the  in- 
stance of  the  vendor  as  well  as  the  vendee. 

3.  Vendor  and  purchaser  ^=:»22— Description 
capable  of  application  to  land  intended  by 
extrinsic  evidence  is  sufflcient. 

The  description  of  land  in  a  contract  of 
sale  is  sufficiently  definite  where  the  premises 
are  so  described  as  to  indicate  the  grantor's 
intention  to  sell  a  particular  lot  of  land  and 
is  capable  of  practical  application  to  the  land 
intended  by  extrinsic  evidence. 
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4.  Speolflo  performanoe  #s»|i7— Plaintiff  moat 
allege  and  prove  extrlnalo  matter  applying 
description  to  particular  property. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  exchange  lands  where  the  description 
of  defendant's  land  is  sufficient  but  that  of 
plaintiff's  requires  extrinsic  evidence  to  apply 
it,  plaintiff  must  allege  and  prove  such  ex- 
trinsic matter  as  will  definitely  apply  the  de- 
scription to  the  land  intended  to  be  conveyed  by 
him. 

5.  Exchange  of  property  ^s»3(l)~Speoi1lc  per- 
formance ^=:»29( 2)— Description  held  sufR- 
clent  to  support  oontract,  but  not  to  author- 
ize spedflc  performance  without  allegation 
and  proof  of  extrlnalo  matter. 

A  description  of  property  in  a  contract  of 
exchange  as  two  brick  store  buildings,  being 
four  storerooms,  one  hotel  building,  two  dwell- 
ings»  one  negro  house,  and  ten  vacant  lots,  be- 
ing all  the  property  owned  by  the  party  in  E., 
cai^be  applied  by  extrinsic  evidence  to  the  con- 
templated subject-matter,  and  is  sufficient  to 
support  a  valid  contract,  but  will  not  authorize 
specific  performance  in  the  absence  of  allega- 
tion or  extrinsic  evidence  applying  it  to  the 
land  intended  to  be  conveyed. 

Error  from  Superior  Court,  Golqaitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Suit  by  H.  H.  Trimble  against  B.  M.  Lewis. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

R.  J.  Lewis,  W.  A.  Covington,  and  Dowling 
&  Askew,  all  of  Moultrie,  for  plaintiff  in  er- 
ror. 

Sbipp  &  Kline,  of  Moultrie,  for  defendant 
in  error. 

ATKINSON,  J.  [1,2]  1.  "Where  a  con- 
tract for  the  sale  of  land  is  in  .writing  signed 
by  both  parties,  is  certain  and  fair,  is  for  an 
adequate  consideration,  and  capable  of  be- 
ing performed,  it  is  as  much  a  matter  of 
course  for  a  court  of  equity  to  decree  the 
specific  performance  of  it  as  it  is  for  a  court 
of  law  to  give  damages  for  a  breach  of  con- 
tract. Specific  performance  of  such  a  con- 
tract may  be  compelled  at  the  instanoe  of 
the  vendor  as  well  as  at  that  of  the  vendee." 
Clark  V.  Cagle,  141  6a.  703,  82  S.  E.  21,  L. 
R.  A.  1915A,  317. 

[8]  2.  The  description  of  land  in  a  con- 
tract of  sale  is  sufficiently  definite  where  the 
premises  are  so  described  as  to  indicate  the 
grantor's  intention  to  sell  a  particular  lot  of 
land,  and  is  capable  of  practical  application 
to  the  land  intended  to  be  conveyed,  by  in- 
troduction of  extrinsic  evidence.  King  v. 
Brice,  145  Ga.  65,  88  S.  E.  960;  Dean  v. 
Turner,  105  S.  E.  603  (2). 

[4]  3.  The  principle  stated  in  the  preced- 
ing note  is  applicable  in  a  suit  for  specific 


I  performance  of  a  contract  for  exxSxange  of 
lands;  and  where  the  desoription  of  the 
plaintiff's  land  is  such  as  to  require  extrinsic 
evidence  to  apply  it  to  the  land  intended  to 
be  conveyed  by  him,  and  the  description  of 
the  land  of  the  defendant  is  sufficient  without 
the  aid  of  such  extrinsic  evidence,  it  is  nec- 
essary for  the  plaintiff  to  allege  and  prove 
such  extrinsic  matter  as  will  definitely  apply 
the  description  of  his  property,  as  stated  in 
the  contract,  to  the  land  intended  to  be  con- 
veyed by  him.  Mcintosh  v.  Roane,  148  Ga. 
273,  96  S.  B.  387. 

Without  such  allegations  and  proof  the 
plaintiff  would  not  carry  the  burden  of  show- 
ing the  whole  contract  to  be  certain  and  fair. 

[6]  4.  In  a  suit  instituted  by  H.  H.  Trim- 
ble against  B.  M.  Lewis  for  specific  perform- 
ance, the  contract  (omitting  the  caption  and 
signature  of  the  parties  and  witnesses)  was: 

"This  agreement  entered  into  between  B. 
M.  Lewis,  of  the  first  part,  and  H.  H.  Trimble, 
of  the  second  part:  First  party  agrees  to  trade 
a  tract  of  land,  being  south  half  of  lot  No. 
156  in  the  Eighth  land  district  Colquitt  coun- 
ty, Ga.,  with  all  improvements  on  this  place, 
for  two  (2)  brick  store  buildings,  being  four 
storerooms,  one  hotel  building,  (2)  two  dwell- 
ings, one  negro  house,  ten  vacant  lots,  this 
being  all  the  property  now  owned  by  party  of 
the  second  part  in  Ellenton,  Ga.,  and  fifty-five 
hundred  dollars  ($5,500.00).  Party  of  the  first 
agrees  to  give  possession  the  Ist  of  January, 
1919.  Party  of  the  second  part  agrees  to  give 
possession  of  one  dwelling  and  sheet  iron 
shop  on  vacant  lot  by  December  1,  1918,  and  to 
give  possession  of  all  the  other  property  by 
the  1st  day  of  January,  1919.  The -fifty-five 
hundred  dollars  is  to  be  paid  as  soon  as  loan 
can  be  obtained  on  property  (farm)  of  the 
second'  part." 

The  land  which  H.  H.  Trimble  was  to  con- 
vey was  described  in  the  petition  only  as  set 
forth  in  the  contract  On  the  trial  there  waa 
no  extrinsic  evidence  tending  to  apply  the 
description  of  the  plaintiff's  land,  as  expres»- 
ed  in  the  contract,  to  the  land  intended  to  be 
conveyed  by  him.    Held : 

(a)  The  description  of  the  land  of  H.  H. 
Trimble  set  forth  in  the  contract  ^as  of 
such  character  as  that  it  could  be  applied  by 
extrinsic  evidence  to  the  subject-matter  con- 
templated by  the  parties,  and  consequently 
was  sufficient  to  support  a  valid  contract 

(b)  However,  as  there  was  no  allegation  or 
extrinsic  evidence  in  support  thereof  tending 
to  apply  the  description  expressed  in  tbe 
contract  to  the  land  intended  to  be  conveyed 
by  H.  H.  Trhtible,  the  verdict  for  the  plain- 
tiff was  unauthorized,  and  it  was  error  to 
refuse  a  new  trial. 

Judgment  reversed. 
All  the  Justices  concur. 
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(151  Oa.  154) 

LANCASTER  V.  WILSON  et  al.    (No.  1988.) 

(Supreme  Court  of  Georgia.    Feb.  IS,  1921.) 

(SyUabui  hy  Editorial  Staff.) 

1.  Speofflo  performance  ^=>32(3)^Coiitraot  of 
exchange  describing  defendant's  land  suffi- 
ciently, but  not  plaintiffs',  lacks  mutuality. 

Where  aD  agreement  to  exchange  lands  con- 
tains a  sufficient  description  of  the  land  of  one 
of  the  parties,  but  not  of  the  other,  a  suit  to 
spedfically  perform  the  contract  cannot  be 
maintained  by  the  party  owning  the  land  insuffi- 
ciently described,  for  want  of  mutuality  in  the 
contract. 

2.  Spedllo  performance  es»29(2)— Contraet  of 
exobange  heli  not  to  desorlbo  lands  sufRolent- 
ly  to  support  suit. 

An  agreement  to  exchange  "certain  prop- 
erty owned  by  the  said  W.,  W.,  and  O.  in  Monti- 
ceUo,  Fla.,  for  a  certain  hotel  owned  by  the 
said  Lk  in  Forsyth,  Ga."  does  not  sufficiently 
describe  the  land  to  support  a  suit  for  specific 
performance. 

3.  Exchange  of  property  ^=>3( I)— Defective 
description  not  cured  by  execution  of  deeds 
left  with  parties'  attorneys. 

Where  an  agreement  to  exchange  property 
^  not  sufficiently  describe  the  property,  the 
defect  was  not  cured  or  the  agreement  ratified 
by  deeds  execute^  by  both  parties  accurately 
describing  certain  lands  and  left  by  them  with 
their  respectiye  attomeyai 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  C.  W.  WUaon  and  others 
against  Mrs.  H.  T.  Lancaster.  A  temporary 
injunction  was  granted,  and  a  receiver  ap- 
pointed, and  defendant  brings  error.  Ro- 
Tersed. 

Reagan  &  Reagan,  of  McDonough,  for 
plaintiff  in  error. 

Moore  &  Pomeroy,  of  Atlanta,  for  defend- 
ants in  error. 

HILL,  J.  [1-8]  1.  Where  two  parties  sign 
an  agreement  to  exchange  lands  belonging  to 
them  respectively,  although  the  description  of 
the  land  belonging  to  one  of  the  parties  is 
sufficient.  If  there  is  an  insufficient  descrip- 
tion of  the  property  belonging  to  the  other 
party  to  such  contract,  a  suit  to  specifically 
perform  the  contract  could  not  be  maintained 
at  the  instance  of  the  party  owning  the  land 
insufficiently  described,  for  want  of  mutual- 
ity hi  the  contract  Lewis  v.  Ttimble,  106 
S.  El  101 ;  Buick  Motor  Co.  v.  Thonfpson,  138 
6a.  282,  75  S.  B.  354.  Accordingly  an  agree- 
ment to  "exchange  certain  property  owned 
by  the  said  Wilson,  Walker,  and  Cox  in  Mon- 
ticello,  Fla.,  for  a  certain  hotel  owned  by  the 
said  Mrs.  Lancaster  in  Forsyth,  Ga.,**  is  not 
a  sufficient  description  of  the  land  so  as  to 
form  the  basis  at  a  suit  for  spedflc  perform- 
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ance.  Clayton  v.  Newberry,  138  Ga.  735,  76 
S.  B.  68.  The  fact  that  both  parties  executed 
deeds  accurately  describing  certain  lands* 
which  deeds  were  left  with  their  respective 
attorneys,  would  not  have  the  effect  of  cur- 
ing the  defect  or  of  ratifying  the  agreement 

2.  Applying  the  above  ruling  to  the  facts 
of  this  case,  the  trial  court  erred  in  granting 
a  temporary  injunction  and  appointing  a  ro- 
celver. 

Judgment  reversed. 

All  the  Justices  concar« 


(151  Ga.  150) 

SOUTHERN    TIMBER    CO.    v.    NEWPORT 
LAND  CO.    (No.  1983.) 

(Supreme  Court  of  Georgia.    Feb.  18,  102L) 

(8ynahu9  by  Editorial  Staff.) 

I.  Evidonoo  €s3»353(l4)«-De8criptiOB  of  land 
fa  entry  of  levy  held  not  Insuffloient  to  ad- 
mit ileeil  as  evidonoe  of  title. 

An  entry  of  levy  on  a  fu  f a.  describing  the 
property  levied  on  as  "05  acres,  more  or  less, 
in  the  1359th  district  G.  M.  of  said  county 
[Liberty  county],  said  land  described  as  being 
lot  No.  14  of  subdivision  of  tract  of  land  con- 
taining 763  acres,  more  or  less,  recorded  in 
Book  of  Deeds  AC,  p.  568,"  was  not  insufl- 
dent,  and  the  sherifiPs  deed  was  admissible  in 
evidence  as  a  muniment  of  title. 


4fcs»ForottMr 


2.  Pleading  ^=:»l29(l)~Statement  that  defend- 
ant could  not  admit  or  deny  alienation  held 
evasive^  and  allegation  to  be  taken  as  trno. 

In  a  suit  to  enjoin  the  cutting  of  timber, 
in  which  the  petition  alleged  that  both  parties 
claimed  title  under  S.,  and  that  defendant 
claimed  titie  under  a  year's  support  assigned 
to  the  wife  of  S.,  but  that  before  the  death 
of  9.  the  land  was  sold  by  the  sheriff  at  a  sale 
under  execution,  a  statement  in  the  answer  that 
defendant  could  neither  admit  nor  deny  the 
allegation  that  the  parties  claimed  titie  from 
a  common  grantor  and  that  plaintiffs  titie  was 
superior  to  defendant's  held  evasive,  and  the 
allegations  to  be  taken  as  true  under  Civ. 
Code  1910,  I  5687. 

Error  from  Superior  Court,  Idherty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Suit  by  the  Newport  Land  Company 
against  the  Southern  Timber  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Newport  Land  Company  filed  a  petition 
against  Southern  Timber  C<Hnpany,  Dunlevie 
Lumber  Company,  and  E.  V.  Dunlevie  to  "en- 
^cia  them  from  cutting  or  Removing,  or  In 
any  manner  entering  upon,  injuring,  or  in* 
terfering  with  the  trees  and  timber  upon 
said  tract  of  land,  and  from  trespassing  U|k« 
said  land  in  any  .way  or  manner,  and  from 
entering  upon  or  passing-  over  the  same." 

— ^ 
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There  was  a  prayer  also  that  the  title  to  the 
timber  and  trees  and  to  the  land  be  decreed 
in  the  plaintiff.  The  petition  alleged  that 
the  plaintiff  was  the  owner  in  fee  simple  of 
"all  that  tract  or  parcel  of  land  containing 
95  acres,  more  or  less,  lying  and  being  in  the 
1359th  district  of  Liberty  county,  Ga.,  known 
as  lot  No.  14  In  the  subdivision  into  lots  of 
that  tract  of  land  containing  763  acres,  more 
or  less,  conveyed  to  Grelg  and  Jones  by  Hen- 
ry G.  Walte  by  deed  dated  October  14,  1892, 
and  recorded  in  the  office  of  the  derk  of  the 
superior  court  of  Liberty  county,  Ga.,  In 
Book  AA,  pp.  95,  96,  said  lot  bounded  north 
by  lot  No.  7  of  said  subdivision,  east  by  the 
Sunberry  tract,  south  by  the  road  from  Hines- 
vlUe  to  Sunberry,  west  by  lot  No.  13  of  said 
subdivision.*'  The  third  paragraph  of  the 
petition  alleged  that  the  tract  of  land  was 
conveyed  by  Benjamin  Greig  and  Francis  F. 
Jones  to  Edward  Solomon  by  deed  dated 
June  10,  1897,  and  recorded  August  4,  1898, 
in  Book  AC,  p.  568,  of  the  Record  of  Deeds 
for  Liberty  county,  Ga.,  and  "both  your  pe- 
titioner and  said  defendants  claim  title  un- 
der and  through  the  said  Edward  Solomon, 
as  common  grantor.*'  Paragraph  4  of  the  pe- 
tition alleged  that  the  defendants  claimed 
title  to  the  land  or  the  timber  thereon  under 
a  year's  support  assigned  to  Nancy  Solomon 
and  her  children  from  the  estate  of  Edward 
Solomon,  Nancy  Solomon,  under  the  name  of 
Nancy  Burk,  being  alleged  to  have  conveyed 
the  land  to  one  Alfred  Le  Conte,  under  >rVhom 
defendants  claim  title  to  the  timber  on  the 
tract  of  land  In  controversy.  The  fifth  para- 
graph of  the  petition  alleges  that  before  the 
year's  support  was  assigned  to  Nancy  Solo- 
mon and  her  children,  and  before  the  death 
of  Edward  Solomon,  the  land  was  sold  by 

A.  B.  Brewer,  sheriff  of  Liberty  county,  to 

B.  P.  Miller,  and  was  conveyed  by  the  sheriff 
to  Miller  as  the  property  of  Edward  Solo- 
mon by  deed  dated  April  4,  1905,  under  an 
execution  Issued  by  the  superior  court  of 
Liberty  county  in  the  case  of  A.  L.  Jones  v. 
Edward  Solomon.  It  was  alleged  in  para- 
graph 6  that  by  reason  of  the  sherlfiTs  sale 
Edward  Solomon  had  no  title  to  the  proper- 
ty in  controversy  at  the  time  of  the  assign- 
ment of  the  year's  support,  and  that  the  ti- 
tle claimed  by  the  defendants,  or  any  of  them, 
under  the  year's  support  is  void.  The  defend- 
ants filed  an  answer,  in  which  the  Dunlevie 
Lumber  Company  and  E.  V.  Dunlevie  dis- 
claimed any  title  or  interest  in  the  land  or 
timber.  Answering  the  third  paragraph  of 
the  petition,  the  substance  of  which  is  set 
out  above,  defendants  neither  admit  nor  deny 
the  allegations  Contained  therein.  In  answer 
to  paragraph  4  it  was  averred  that  the  de- 
fendant Southern  Timber  Company  "admits 
that  it  claims  title  to  said  timber,  but  denies 
that  Dunlevie  Lumber  Company,  or  E.  V. 
Danlevie,  or  either  of  them,  clainr  any  rights, 
title,  or  Interest  in  the  said  timber."     To 


f  paragraph  5  defendants  answer  that  for  want 
of  sufficient  information  they  can  neither  ad- 
mit nor  deny  the  allegations  contained  there- 
in. Defendants  amended  their  answer  by 
further  answering  the  fourth  paragraph  of 
the  i)etitlon,  as  follows : 

"Defendant  Southern  Timber  Company  claims 
title  to  said  timber  under  a  lease  from  Alfred 
Le  Conte,  Manerver  Le  Conte,  Frank  Mallard, 
and  Mabel  Mallard,  and  under  a  previous  from 
Nancy  Solivan  to  said  parties,  and  a  prescrip- 
tive title  under  said  deed.  For  want  of  suffi- 
cient information  defendants  can  neither  admit 
or  deny  the  other  allegations  in  said  para- 
graph." 

At  the  conclusion  of  the  plaintiff's  evidence 
the  defendant  moved  for  a  nonsuit,  which  mo- 
tion was  overruled,  and  the  defendant  ex- 
cepted. The  defendant  offered  no  evidence; 
whereupon  the  court  directed  a  verdict  for 
the  plaintiff,  and  entered  a  decree  enjoin- 
ing the  defendant  as  prayed. 

N.  J.  Norman,  of  Savannah,  and  A.  S.  Way, 
of  ReidsvlUe,  for  plaintiff  in  error. 

Travis  &  Travis,  of  Savannah,  ft)r  defend- 
ant in  error. 

HILL,  J.  [1]  1.  On  the  trial  of  the  case 
the  plaintiff  offered  in  evidence,  as  part  of 
his  muniment  of  title,  a  sheriff's  deed  to  the 
land  in  controversy,  together  with  the  exe- 
cution and  entry  of  levy  thereon.  The  entry 
of  levy  on  the  fl.  fa.  was  as  follows: 

"Georgia,  Liberty  County.  I  have  this  day 
levied  the  within  execution  on  95  acres,  more 
or  less,  in  the  1359th  district  O.  M.  of  said 
county,  said  land  described  as  being  lot  No. 
14  of  subdivision  of  tract  of  land  containing 
763  acres,  more  or  less,  recorded  in  Book  of 
Deeds  AC,  p.  568.  This  Feb.  21,  1905.  A.  B. 
Brewer,  Sheriff." 

The  deed  and  execution  with  the  entry 
thereon  were  objected  to  on  the  ground  that 
the  description  of  the  land  was  too  indefinite, 
and  that  the  sheriff  had  no  legal  right  to 
sell  the  land  under  such  description,  and  that 
accordingly  no  legal  title  to  the  land  under 
such  description  passed  by  the  sheriff's  deed 
to  Miller,  the  purchaser  at  sheriff's  sale,  and 
under  whom,  and  Solomon,  the  plaintiff 
claims  title.  Held,  that  the  court  did  not 
err  in  admitting  the  sheriff's  deed  in  evidence. 
Tolbert  v.  Short,  150  Ga.  413,  104  S.  E.  245; 
Lewis  V.  Trimble,  106  S.  E.  101,  this  day  de- 
cided. 

[2]  2.  Under  the  facts  alleged  in  the  pe- 
tition, the  answer  of  the  defendant  that  he 
could  neither  admit  nor  deny  the  allegation 
that  plaintiff  and  defendant  both  claimed 
title  to  the  land  in  controversy  from  a  com- 
mon grantor  (Solomon),  and  that  plaintiff's 
title  was  superior  to  the  defendant's,  is  eva- 
sive; and  the  allegations  are  to  be  taken  as 
true.  Civil  Code  1910,  §  5637;  Home  v.  Pea- 
cock, 122  Ga.  45  (1),  49  S.  B.  722;   Raleigh, 
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etc.,  R.  Co.  y.  Pullman  Ck>.,  122  Ga.  700  (5), 
50  S.  E.  1008.  See,  also,  89  Gya  1713,  1714, 
and  antboritles  cited. 

3.  Under  the  pleadings  and  evidence  in  the 
case  the  court  did  not  err  in  overruling  the 
motion  for  nonsuit,  or  in  directing  a  verdict 
for  the  plaintlir. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.   85) 

COOPER  V.  HARPER  et  al.    (No.  1921.) 

(Supreme  C!ourt  of  Georgia.    Feb.  16,  1921.) 

(SyUahus  by  the  Court,) 

i.  Exeeutors  anil  administrators  ^=s>407— One 
purchasing  at  exeoutor's  sale  regularly  con- 
tfucted,  without  iinowiedge  of  intent  to  mis- 
apply proceeds,  held  to  have  good  title. 
The  motion  for  new  trial  in  this  case  con- 
tsins  only  the  usual  general  grounds  that  the 
verdict  is  contrary  to  the  evidence  and  with- 
out evidence  to  support  it.  Under  the  evi- 
dence in  the  record  the  Jury  were  authorized 
to  find  that  the  defendants  in  this  action, 
brought  to  recover  certain  lands,  were  the  suc- 
cessors in  title  to  those  who  had  bought  at 
executors'  sale  regularly  conducted,  after  the 
procurement  of  proper  orders,  without  notice 
of  any  facts  or  circumstances  as  to  an  intent 
upon  the  part  of  the  executors  to  unlawfully 
divert  the  proceeds  of  the  sale,  which  would 
make  void  the  execators'  deed,  and  the  verdict 
in  favor  of  the  defendants  should  not  be  dis- 
torbed. 

(AddiiUmal  SyUaluM  ly  Editorial  Siaif,) 

2.  Exeeutors  and  administrators  ^s»  138(1  )— 
Executors  held  authorized  under  will  to  sell 
land  without  order  of  court. 

Under  a  will  devising  land  to  the  testator's 
wife  for  life,  with  remainder  to  the  children 
for  life,  and  with  remainder  over  to  their  chil- 
dren, naming  the  wife  and  two  of  the  children 
as  executors,  and  authorizing  the  wife  to  trade 
property,  provided  the  value  was  returned  to 
the  estate  or  divided  among  the  children,  and 
providing  that  any  sale  should  be  made  jointly 
by  the  wife  and  executors,  the  execntors,  acting 
jointly,  were  authorised  to  sell  and  convey  land 
without  an  order  from  the  court  of  ordinary. 

3.  Executors  and  administrators  ^=»349(2)— 
Order  for  sale  by  executors  supports  sale,  so 
loan  as  uncbaJlenged  by  direct  attack. 

An  order  of  the  court  of  ordinary,  regularly 
granted  after  the  death  of  one  of  the  execu- 
tors, who  was  also  a  life  tenant,  for  a  sale  of 
land,  so  long  as  it  was  unchallenged  by  direct 
attack,  validated  the  sale,  and  gave  the  pur- 
chaser a  good  title. 

4w  Appeal  and  error  ^=»927  ( I )— Question  of 
fdflt  prssumed  properiy  submitted,  in  absence 
el  exceptions. 

It  will  be  assumed  that  a  question  of  fact 
was  properly  presented  to  the  jury,  where  there 


is  no  exception  to  any  part  of  the  charge  in 
the  record. 

Error  from  Superior  Court,  Clarke  Coun- 
ty;  H.  S.  West,  Judge  pro  hac  vice. 

Action  by  M.  L.  Cooper  against  W.  A.  Har- 
per  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Afl9rmed. 

Holden,  Jennings  ft  Hoi  den  and  Lamar  C. 
Rucker,  all  of  Athens,  for  plaintiff  in  error. 

Thomas  &  Thomas,  H.  A.  Nix,  Wolver  M. 
Smith,  and  John  B.  Gamble,  all  of  Athens,  for 
defendants  in  error. 

BECK,  P.  J.  Henry  Jennings  died  testate, 
and  his  will  was  probated  in  December,  1862. 
By  its  terms  his  widow  was  given  a  life  es- 
tate In  all  his  property,  remainder  to  his  chil- 
dren for  life,  and  remainder  over  to  their 
children.  Susan  Jennings  was  one  of  his 
children,  and  Mary  Cooper,  the  plaintiff  in 
tills  case,  was  the  daughter  of  the  last 
named.  The  will  contains,  among  other  pro- 
visions, the  following: 

"I  give  and  bequeath  to  my  children  the  re- 
mainder of  all  my  estate,  both  real  and  person- 
al, after  the  decease  of  my  said  wife,  to  be  di- 
vided among  them  all  equally.  My  daughters' 
portions  I  give  to  them  severally  for  their  use 
during  their  natural  lives,  and  to  their  children 
after  their  death,  not  subject  to  their  contracts 
nor  their  husbands'  contracts.  •  ♦  *  I  give 
my  said  wife  leave  to  trade  any  property  for 
the  interest  of  the  estate,  provided  the  value 
thereof  is  returned  in  the  estate  or  divided 
among  our  said  children;  but  whatever  sale  of 
property  shall  be  made  must  be  made  jointly  by 
my  wife  and  executors.  I  hereby  appoint  my 
beloved  wife,  Nancy  Jennings,  my  executrix, 
and  my  two  older  sons,  James  Jennings  and 
Jefferson  Jennings,  my  executors  to  this  my 
last  will  and  testament.  I  hereby  authorize  my 
said  executrix  and  executors  to  carry  out  this 
my  last  will  and  testament,  after  being  duly 
qualified  by  the  court,  without  giving  security." 

The  persons  named  as  executors  qualified 
as  such.  This  action  of  ejectment  was 
brought  to  recover  certain  lands,  consisting 
of  two  tracts,  a  14-acre  tract  and  a  26-acre 
tract  (referred  to  hereinafter  as  tract  No.  1 
and  tract  No.  2).  Upon  the  trial  of  the  case 
the  iasues  involved  were  submitted  to  the 
jury,  and  a  verdict  was  returned  in  favor  of 
the  defendants.  A  motion  for  a  new  trial 
was  made  by  the  plaintiff,  and  was  over- 
ruled. 

[1,2]  1.  The  defendants  in  the  case  are 
successors  in  title  to  purchasers  of  the  tracts 
of  land  involved  In  this  suit,  which  were  sold 
at  executor's  sale.  Tract  No.  2  was  sold  after 
the  death  of  the  widow  of  Henry  Jennings; 
tract  No.  1  was  sold  during  her  life,  and  she 
joined  with  the  other  executors  in  the  execu- 
tion of  a  deed.  The  will  itself  authorized 
these  executors,  under  the  power  of  sale  con- 
tained in  the  will,  heretofore  set  forth,  to  sell 
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the  lands  belonging  to  the  estate;  and  they 
could  have  sold  it  and  conveyed  the  title 
thereto  without  an  order  from  the  court  of 
ordinary,  provided  they  acted  jointly.  This 
was  done,  and  a  deed  was  made  by  them  con- 
veying tract  No.  1  to  a  predecessor  In  title  of 
the  defendants.  The  executors.  In  selling 
tract  No.  1,  procured  an  order  from  the  court 
of  ordinary.  The  application  for  the  order 
was  made  by  all  the  executors,  Including  the 
widow  of  Henry  Jennings,  and  showed  that 
they  were  desirous  of  selling  a  tract  of  land, 
describing  It,  which  Included  tract  No.  1, 
sued  for  In  the  present  case;  and  the  appli- 
cation contains,  In  addition  to  the  usual  re- 
citals, the  statement  that  the  applicant, 
"Nancy  Jennings,  widow  of  said  deceased, 
having  relinquished  her  life  or  widowhood  In- 
terest In  the  Iftnd  to  be  sold,  and  reserving  a 
portion  of  the  money  to  arise  from  the  sale 
thereof  in  lieu  of  the  said  life  or  widowhood 
interest,"  and,  further  showing  that  notice  of 
their  intention  to  apply  for  leave  to  sell  has 
been  duly  published,  prays  "for  leave  to  sell 
the  same  In  terms  of  the  law  and  In  pursu- 
ance of  the  will  of  said  deceased.**  The  or- 
der granted  upon  this  application  recites 
that— 

"It  appearing  that  notice  has  been  duly  pub- 
lished in  terms  of  the  law,  and  no  cause  being 
shown  or  appearing  to  the  contrary,  and  it  ap- 
pearing that  it  is  necessary  for  a  division 
among  the  legatees,  it  Is  ordered  that  said  pe- 
titioners have  leave  to  sell  said  tract  of  land 
[inclnding  the  land  in  controversy]  in  terms  of 
the  law  and  in  pursuance  of  the  will  of  said 
deceased." 

The  sale  of  tract  No.  1  took  place  In  pur- 
suance of  this  order,  and  the  deed  was  ex- 
ecuted by  all  the  executors,  as  stated  above. 
The  purchaser  at  this  sale  acquired  title  to 
the  property,  though  there  may  have  been 
an  Intentlixi  on  the  part  of  the  executors  to 
misapply  a  part  of  the  proceeds,  if  he  was 
without  knowledge  of  the  wrongful  intent,  or 
if  he  did  not  have  knowledge  of  some  circum- 
stance that  should  have  put  him  upon  inquiry 
as  to  an  intent  upon  the  part  of  the  executors 
to  misappropriate  the  proceeds  of  the  sale. 
And  the  jury  were  authorized  to  find  that  he 
was  without  knowledge  or  ^otioe  of  any 
wrongful  intent  to  misapply  the  proceeds  of 
the  sale. 

[8, 4]  The  sale  of  tract  No.  2  was  under  an 
order  of  the  court  of  ordinary,  regularly 
granted  after  the  death  of  Mrs.  Jennings,  the 
widow  of  the  testator.  That  order,  so  long 
as  it  existed  unchallenged  by  direct  attack 
upon  it  in  a  court  of  competent  jurisdiction, 
made  the  sale  under.it  valid,  and  a  deed  of 
the  executors  in  pursuance  of  the  order  and 
the  sale  conveyed  title  to  the  purchaser. 
Whether  or  not  the  executors  had  assented  to 
the  legacy  of  the  remaindermen  in  this  case, 
before  the  order  to  sell  tract  No.  2  was  pro- 


cured, was  a  question  of  fact,  whidi  we  as- 
sume was  properly  presented  to  the  jury,  as 
there  is  no  exception  to  any  part  of  the 
charge  contained  in  the  record. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  176) 

SMITH  ot  al.  V.  8LADE  et  al.    (No.  2060.) 
(Supreme  Court  of  Georgia.    Feb.  19,  1921.) 

(SyUabui  by  the  Court.) 

1.  Wills  <8=»597(l)^Constnied  as  devising  fee 
simple. 

A  testator  bequeathed  and  devised  as  fol* 
lows:  "Second.  I  give  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  entire  es- 
tate, botli  real  and  personal,  to  my  beloved 
wife,  Emily  Hurty  Slade,  to  have  and  to  hold 
to  her,  my  said  wife,  and  to  her  heirs  and  as- 
signs forever.  ♦  •  •  Fourth.  After  said  in- 
debtedness has  been  fully  paid  I  bequeath  re- 
mainder of  said  land  to  remain  undivided  and 
under  my  wife's  control  until  her  death.  Should 
she  decide  to  marry  again,  I  then  desire  said 
estate  to  be  divided  equally  between  all  the 
heirs  of  my  body  and  Emily  Harty  Slade;  she 
receiving  a  child's  part  in  lieu  of  dower.  1 
hereby  revoke  all  former  wills  made  by  me." 
Held^  that  the  second  item  of  the  will  conveyed 
a  fee-simple  estate  to  the  wife  of  the  testator. 

2.  Wills  <@=»60 1  ( I )— Fee  devised  absolutely 
will  not  be  redueed  by  subsequent  limitations^ 
unless  Intention  manifest. 

The  general  rule  is  that  courts  will  not  by 
construction  reduce  an  estate  once  devised  ab- 
solutely in  fee,  by  limitations  contained  in  sub- 
sequent parts  of  the  will,  unless  the  intention 
to  limit  the  devise  is  clearly  and  unmistakably 
manifest.  Thomas  v.  Owens,  181  6a.  255,  02 
S.  E.  218.  See  Crumbley  v.  Scales,  135  6a.  800, 
308,  69  S.  E.  581;  Kimbrough  y.  Smith,  128 
Ga.  692,  58  S.  E.  28. 

3.  Wills  as>60l(3)«Fee  simple  given  wife 
held  not  cut  down  by  subsequent  provisions. 

Subsequent  parts  of  the  will  do  not  clearly 
and  unmistakably  manifest  an  intent  to  limit 
or  cut  down  the  absolute  fee-simple  estate 
conveyed  in  the  second  item  of  the  will  to  tf 
life  estate.  It  follows,  therefore,  that  the  fa- 
ther of  the  plaintiifs  in  error  had  no  interest  in 
the  estate  to  convey,  and  the  purchaser  from 
him  acquired  no  title  thereto,  for  the  reason 
that  the  entire  estate  belonged  to  the  mother; 
she  never  having  remarried  after  the  death  of 
the  testator.  The  plaintiffs  in  error,  as  heirs 
at  law  of  their  deceased  father,  would  take  one 
share  per  stirpes  in  the  estate  of  their  de- 
ceased grandmother.  The  case  of  Porter  v. 
Thomas,  23  Ga.  467,  471,  relied  upon  by  the 
defendant  in  error,  is  distinguishable  from 
the  case  at  bar.  In  the  Porter  Case  the  lan- 
guage of  the  will  never  created  a  fee-simple  es- 
tate at  all.  Here  a  fee-simple  estate  is  clearly 
created  by  the  second  item  of  the  will,  and 
the  question  is  whether  it  is  cut  down  to  a  life 
estate  by  subsequent  language  in  the  will. 
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Error  from  Superior  Court,.  iCrlsp  Goanty ; 
0.  T.  Gower,  Judge. 

Proceeding  by  J.  O.  Slade  and  others 
against  H.  A.  Smith,  guardian,  and  others. 
Decree  construing  a  will,  and  defendants 
bring  error.    Reversed. 

This  case  was  tried,  upon  the  pleadings 
and  the  following  agreed  statement  of  facts, 
by  the  trial  Judge  acting  as  court  and  Jury: 

''J.  Z.  Slade,  the  father  of  J.  O.  Slade,  T.  A. 
Slade,  Mrs.  J.  L.  Raines,  Mrs.  J.  T.  Ingram, 
Mrs.  Zachie  Cox,  and  Mrs.  J.  W.  Askew,  and 
the  grandfather  of  the  minor  children,  Ludle 
Slade,  EMe  Slade,  Thomas  Slade,  Fred  Slade, 
and  Lois  Slade,  died  intestate,  a  resident  of 
Dooly  county,  Ga.,  on  September  2,  1898.  Mrs. 
Emily  Harty  Slade,  the  wife  of  J.  Z.  Slade,  was 
likewise  the  mother  and  grandmother  of  the 
aforenamed  parties.  The  will  of  the  said  J. 
Z.  Slade  was  duly  probated  in  the  ordinary's 
coort  of  Dooly  county,  Ga.  (the  territory  in 
which  J.  Z.  Slade  lived  now  being  Crisp  coun- 
ty), and  said  will  is  as  follows,  to  wit: 

"Georgia,  Dooly  County.  Last  Will  and  Tes- 
tament of  J.  Z.  Slade.  I,  J.  Z.  Slade,  of  the 
comity  of  Dooly  and  state  of  Georgia,  being  of 
sound  mind  and  memory,  do  make  and  publish 
and  declare  this  to  be  my  last  will  and  testa- 
mebt. 

*"First.  All  my  just  debts  and  funeral  ex- 
penses shall  be  first  fully  paid. 

"'Second.  I  give  and  bequeath  all  the  rest, 
residue,  and  remainder  of  my  entire  estate, 
both  real  and  personal,  to  my  beloved  wife, 
EmOy  Harty  Slade,  to  have  and  to  hold  to  her, 
my  said  wife,  and  to  her  heirs  and  assigns 
forever. 

''Third.  I  nonunate  and  appoint  my  said 
wife,  EmUy  Harty  Slade,  to  be  the  executrix 
of  my  last  will  and  testament,  -without  bond, 
for  her  to  sell  such  perishable  property  and 
stock  she  sees  fit  to  settle  all  my  indebtedness; 
afaonld  such  sale  be  insufficient  to  settle  Said 
debts,  she  may  further  sell  sudi  lands  as  she 
may  deem  necessary  to  finish  paying  the  re- 
mainder of  said  indebtedness. 

"'Fourth.  After  said  indebtedness  has  been 
ftiOy  paid,  I  bequeath  remainder  of  said  lands 
to  remain  undivided  and  under  my  wife's  con- 
trol until  her  death.  Should  she  decide  to  mar- 
ry again,  I  then  desire  said  estate  to  be  di- 
vided equally  between  all  the  heirs  of  my  body 
and  EmUy  Harty  Slade;  she  receiving  a  child's 
part  in  lieu  of  dower.  I  hereby  revoke  all  for- 
mer wills  made  by  me. 

*"In  witness  whereof  I  hereunto  set  my 
band  and  seal,  this  the  18th  ^ay  of  Aug.,  1898. 

••  'J.  Z.  Slade.    [L.  S.J 

"  'Witnesses:  J.  B.  Scott,  J.  M.  Lewis,  W.  E. 
Hawkins,  Howard  M.  Smith.' 

"Mrs.  EmOy  Harty  Slade  •  •  •  duly  qual- 
ified as  executrix  of  said  will  upon  the  probate 
thereof,  and  acted  as  such  execfutrix  until  the 
date  of  her  death,  on  December  17,  1918;  she 
haling  died  intestate.  She  never  remarried, 
and  did  not  sell  any  of  the  real  estate  of  which 
J.  Z.  Slade  died  seized  and  possessed,  amount- 
faig  to  approximately  700  acres  of  land,  locat- 
ed m  the  territory  new  embraced  in  Crisp 
eoonty,  Ga.,  and  certain  dty  lots  in  the  dty 


of  Gordele,  in  said  county  and  state,  the  par- 
ticular description  of  which  is  not  deemed  es- 
sential to  this  litigation.  During  the  period  of 
her  administration  as  executrix  Mrs.  Emily 
Harty  Slade  sold  certain  sawmill  timber  off  of 
the  real  estate  above  referred  to,  receiving 
therefor  the  sum  of  $5,000  in  cash,  which  she 
later  invested  in  Liberty  bonds  of  the  United 
States  government,  and  was  in  possession  of 
the  same  at  the  time  of  her  death;  and  both 
sides  agree  that  the  same  stands  in  lieu  of 
the  timber  so  sold,  there  being  at  the  time  of 
the  sale  of  said  timber  no  outstanding  debts  of 
any  kind  against  J.  Z.  Slade,  deceased,  and  no 
necessity,  under  the  terms  of  the  law,  compel- 
ling the  sale  of  said  timber  for  any  purpose. 
After  the  death  of  Mrs.  Emily  Harty  Slade,  J. 
O.  Slade,  petitioner  in  the  court  below,  was 
appointed  as  administrator  of  J.  Z.  Slade,  with 
the  will  annexed,  in  the  ordinary's  court  of 
Crisp  county,  Ga.,  J.  O.  Slade  was  also  ap- 
pointed by  said  court  as  the  administrator  of 
the  estate  of  Mrs.  Emily  Harty  Slade,  qualified 
in  each  of  said  representative  capacities,  and 
is  now  acting  as  such  in  each  case.  Mrs.  Emily 
Harty  Slade,  at  the  time  of  her  death;  owed  no 
debts  of  any  kind.  The  real  estate  heretofore 
referred  to  is  so  located  as  that  it  would  be 
impracticable  to  divide  said  lands  into  as  many 
as  35  divisions,  which  would  be  necessary  in 
the  event  it  should  be  held  that  the  minor  chil- 
dren of  T.  J.  Slade,  deceased,  have  an  interest 
therein;  and  in  this  latter  event  it  would  be 
necessary  that  the  lands  be  sold  under  the  di- 
rection of  the  court  for  division. 

"T.  J.  Slade,  the  father  of  the  minor  chil- 
dren, Lucile,  Effie,  Thomas,  Fred,  and  Lois,  was 
a  son  of  J.  Z.  Slade  and  of  Mrs.  Emily 
Harty  Slade,  and  died  in  1914,  after  the 
death  of  his  father,  and  before  the  death 
of  his  mother.  Prior  to  his  death,  and  sub- 
sequent to  the  death  of  his  father,  T-  J.  Slade 
conveyed  by  deed  all  of  his  interest  in  the  es- 
tate of  his  father,  J.  Z.  Slade,  to  his  brother, 
J.  O.  Slade,  one  of  the  parties  in  this  cause, 
this  being  one  of  the  reasons  why  J.  O.  Slade 
is  asking  that  the  will  of  J.  Z.  Slade  be  so  con- 
strued as  that  by  it  only  a  life  estate  in  the 
property  of  J.  Z.  Slade,  deceased,  passed  into 
his  wife,  Mrs.  Emily  Harty  Slade.  At  the  time 
of  the  will  in  question  by  J.  Z.  Slade,  the  ages 
of  the  children  of  himself  and  Mrs.  Emily 
Harty  Slade  were  as  follows:  Mrs.  J.  L. 
Raines,  27  years;  J.  O.  Slade,  25  years;  T,  J. 
Slade,  20  years;  T.  A.  Slade,  17  years;  Mrs. 
E.  A  Johnson,  13  years;  Mrs  J.  W.  Askew,  9 
years;  Mrs.  Zachie  Cox,  two  months.  Mrs. 
B.  A.  Johnson  is  in  no  wise  involved  in  this 
proceeding.' 


,» 


The  court  rendered  a  decree  lioldlng  that 
the  will  of  J.  Z.  Slade  conveyed  only  a  life 
estate  to  Mrs.  Emily  Harty  Slade  in  the  prop- 
erty in  question,  and  that  upon  her  death  al) 
of  the  property,  including  the  lands  referrei^ 
to,  reverted  and  became  a  part  of  the  estat^i 
of  J.  Z.  Slade,  deceased,  and  that  on  account 
of  the  conveyance  by  T.  J.  Slade,  one  of  the 
heirs,  during  his  lifetime,  of  his  interest  in 
the  estate  of  J.  Z.  Slade,  the  minor  children 
of  T.  J.  SUide,  who  are  the  plaintiffs  in  error 
In  this  case,  had  no  interest  whatever  In  the 
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property.    To  this  Jadgment  the  plaintiffs  In 
error  excepted. 

Whipple  &  McKenzie,  of  Cordele,  for  plain- 
tiffs in  error. 

Pearson  Ellis  and  Bnssey  &  McNicholas, 
all  of  Cordele,  for  defendants  in  error. 

HILL,  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 


(151  Oa.  92) 

CROFT  V.  SORRELL  et  al.    (No.  2040.) 
(Supreme  Court  of  Georgia,    Feb.  16,  1921.) 

(8yltahu9  hy  the  Court ) 

1.  Mortgages  ^=>369(3)  —  Sale  not  set  aside 
for  mere  Inadequacy,  but  set  aside  for  fraud, 
etc,  causing  gross  Inadequacy. 

Inadequacy  of  price  at  a  public  sale  under 
power  will  not  of  itself  be  a  sufficient  ground 
to  set  aside  a  sale;  yet,  when  it  is  grossly  in- 
adequate and  is  connected  with  fraud,  mistake, 
misapprehensiont  surprise,  or  other  circum- 
stances whidi  tend  to  bring  about  such  inade- 
quacy, to  the  injury  of  parties  interested,  the 
sale  wHl  be  set  aside  by  a  court  of  equity. 

2.  Mortgages  <8=>369(l,2)  «  Setting  aside  of 
sale  for  surprise  causing  Inadequacy  of  price 
denied;  mortgagor's  administrator  cannot 
complain  of  inadequacy  when  endeavoring  to 
chill  sale. 

But  under  the  facts  of  this  case  the  Jury 
were  not  authorized  to  find  a  verdict  in  favor 
of  the  plaintiff,  on  the  ground  of  surprise  or 
other  circumstances  which  tended  to  bring 
about  gross  inadequacy  in  the  price  bid  at  the 
sale  by  the  purchaser,  to  the  injury  of  the  com- 
plainant. 

3.  Refusal  of  new  trial  held  error. 

The  court  erred  in  refusing  a  new  triaL 

Error  from  Superior  Court,  Colquitt  Ck>im- 
ty ;  W.  E.  Thomas,  Judge. 

Suit  by  J.  T.  Sorrell,  individually  and  as 
administrator  of  J.  J.  Sorrell,  deceased, 
against  L.  O.  Croft  und  others.  Judgment 
for  plaintiff  and  defendant  Croft  brings  error. 
Reversed. 

James  Humphreys  and  Dowling  &  Askew, 
all  of  Moultrie,  for  plaintiff  in  error. 

Hill  &  Gibson  and  P.  Q.  Bryan,  all  of 
Houltrie,  for  defendants  in  error, 

HILL,  J.  J.  T.  Sorrel,  individually  and  as 
administrator  of  the  estate  of  J.  J.  Sorrell,  de- 
ceased, brought  an  equitable  petition  against 
L.  6.  Croft,  British-American  Mortgage  Com- 
pany, Limited,  and  Robert  L.  Shipp,  to  enjoin 
the  two  defendants  last  named  from  execut- 
ing and  delivering,  and  Croft  from  receiving, 
a  deed  conveying  260  acres  of  land,  more  or 
less,  to  him  on  the  grounds  that  the  land  sold 
had  been  improperly  advertised,  and  that  the 


sale  of  it  as  the  property  of  the  mortgagor, 
J.  J.  Sorrell,  who  at  the  time  of  the  sale  was 
dead,  was  illegal.  Subsequently  the  plaintiff 
amended  his  petition,  alleging  that  the  in- 
adequacy of  the  price  at  which  the  land  was 
bid  off,  combined  with  the  circumstances 
attending  the  sale,  amounted  to  fraud.  A 
general  demurrer  to  the  petition  was  over- 
ruled, and  also  special  demurrers;  but  it 
appears  that  the  special  demurrers  were  filed 
after  the  first  term  of  the  court,  which  was 
too  late.  The  court  did  not  err  in  overruling 
the  demurrer.  At  the  trial  the  judge  by  his 
ruling  eliminated  the  question  of  irregularity 
in  the  advertisement  of  the  land  under  the 
power  of  sale  contained  in  the  mortgage  and 
the  contention  that  it  could  not  be  sold  as  the 
property  of  the  mortgagor  after  his  death. 
The  plaintiff  acquiesced  in  this  by  failing  to 
except  thereto;  and  the  case  went  to  trial 
solely  on  the  question  of  whether  the  land 
was  sold  for  a  grossly  inadequate  price  and 
whether  in  the  sale  there  was  fraud,  accident, 
or  mistake,  etc. 

In  the  view  we  take  of  this  case  the  evi- 
dence was  not  sufficient  to  authorize  the  ver- 
dict, and  the  court  erred  in  refusing  a  new 
trial.  The  evidence  for  the  plaintiff  showed 
I  that  the  sale  had  been  going  on  for  half  an 
hour,  and  that  it  "was  a  slow  sale."  R.  L. 
Shipp  and  Croft,  the  defendant,  had  been  bldH 
ding  against  each  other.  Shipp  primarily 
was  bidding  as  attorney  for  the  British- 
American  Mortgage  Company,  Limited,  Ib 
order  to  make  the  land  bring  the  amoimt 
that  was  due  his  clients,  which  was  about 
$1,000.  Croft  was  bidding  for  himself .  After 
Shipp  had  made  the  property  bring  the 
amount  of  his  client's  debt,  he  continued  to 
bid  for  Mrs.  J.  J.  Sorrell  and  her  son,  who 
were  the  widow  and  son  respectively  of  J.  J. 
Sorrell,  deceased,  the  mortgagor.  Shipp  and 
Croft  had  raised  each  other's  bids  until  the 
bid  was  in  the  neighborhood  of  $1,800,  the 
limit  that  Shipp  was  authorized  to  bid  for 
Mrs.  Sorrell  and  her  son.  When  Shipp  made 
his  last  bid  he  turned  in  the  direction  of  J. 
T.  Sonell,  L.  L.  Moore,  and  W.  W.  Stokes, 
threw  up  his  hands,  and  repeated  twice:  "I 
am  through."  The  three  were  standing  with- 
in 10  or  15  feet  of  Shipp  and  of  the  sheriff, 
Boyd,  who  was  "crying  the  property."  After 
Shipp  announced  that  he  was  through  bid- 
ding, Croft  bid  the  sum  of  $1,800;  and  at 
least  one  witness  for  the  plaintiff  testified 
that  the  sheriff  then  cried,  "One,  two,  three," 
and  knocked  the  property  off  to  Croft.  J.  T. 
Sorrell  testified: 


"I  was  aiming  to  hid  on  it,  but  it  was  knock- 
ed oflf  before  I  knew  it.  Mr.  L.  L.  Moore,  Mr. 
W.  S.  Stokes,  and  myself  were  talking.  Mr.  W. 
W.  Boyd  [the  sheriff]  cried  the  property,  stand- 
ing up  on  the  porch  out  there  where  he  usual- 
ly stands.  We  were  standing  about  as  far 
away  as  from  here   to  Mr.   Gibson  [the   at- 
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torney  examining  him],  I  suppose,  when  it 
was  knocked  off.  We  were  standing  out  there 
on  the  ground.  I  discovered  that  the  prop- 
erty was  knocked  off  when  he  was  reading 
an  advertisement  on  another  piece  of  property. 
I  did  not  do  anything,  but  Mr.  Moore  started 
to  notify  Mr.  Boyd.  ♦  ♦  ♦  I  would  not  say 
bow  long  he  cried  it  off;  the  sheriff  can  an- 
swer that  for  himself.  He  did  not  cry  it  off 
in  the  usual  tone;  he  was  talking  very  low 
towards  the  last.  I  did  not  have  a  talk  with  the 
sheriff  after  the  sale  nor  with  Mr.  Less  Croft 
myself.  I  could  not  tell  how  many  other  mort- 
gages outstanding  against  the  property  in  ad- 
dition to  the  executions  which  I  had  as  admin- 
istrator purchased.  I  have  not  run  any  cita- 
tion on  it.  I  bought  one  fi.  fa.  other  than  any 
of  them  that  ought  to  have  been  put  ahead  of 
them." 

L.  L.  Moore,  sworn  for  the  plaintiff,  testi- 
fied: 

''I  was  there  for  the  purpose  of  bidding  for 
Mr.  J.  T.  Sorrell,  Mr.  W.  W.  Boyd,  sheriff, 
cried  off  the  property  for  sale.  Mr.  Boyd  was 
selling  it  for  the  British- American  Mortgage 
Company,  Limited,  and  not  as  an  execution 
sale,  and  was  designated  to  act  as  auctioneer. 
I  do  not  recall  how  long  it  was  when  it  was 
first  offered  for  sale  ontil  it  was  knocked  off, 
but  was  an  ordinary  short  sale.  I  do  not  think 
we  put  in  a  bid,  but  there  was  bidding  going 
on,  Mr.  Croft  and  Mr.  Shipp;  and  for  the  pur- 
pose of  consulting  we  stepped  aside  just  to  the 
left  of  the  east  door  of  the  courthouse,  about 
12  or  15  feet  from  Mr.  Boyd,  the  auctioneer; 
and  when  we  left  his  presence  he  was  crying 
bids  as  the  sheriff  usually  does,  with  no  pros- 
pects, and  I  thought  of  coming  on,  and  the  busi- 
ness was  going  along,  and  we  had  not  been 
gone  over  the  total  of  half  a  minute  before  I 
discovered  the  silence  around  there,  and  I  rush- 
ed up  to  see  what  had  happened,  and  I  was 
infonned  that  it  had  been  knocked  off  to  Mr. 
Croft  for  $1,800.  The  sheriff  informed  me,  and 
I  offered  him  $1,850  for  it  and  insisted  that 
he  accept  it.  We  were  ready  to  pay  it  at  that 
time,  and  we  were  making  another  bid.  I  ask- 
ed him  to  reoffer  the  property,  but  he  said  that 
it  had  been  knocked  off;  and  I  said,  *Reopen 
it'  and  he  said  that  he  could  not  do  it,  or  re- 
fused to  do  it.  I  do  not  remember  his  exact 
words.  I  grant  you  the  sheriff  was  in  good 
faith  then,  and  could  not  reopen.  •  •  •  We 
got  away  for  the  purpose  of  discussing  the 
bids  a  little  further,  and  the  sheriff  was  crying 
off  at  that  time,  and  I  had  an  ear  open  to  hear 
it;  and  when  the  silence  coone  I  went  back  to 
see  what  had  transpired.  •  •  ♦  Certainly  I 
knew  that  a  land  sale  was  going  on  there.  I 
was  trying  to  get  his  limit  when  they  were  talk- 
ing to  me.  I  heard  the  sheriff  calling  for  bids 
when  I  left,  but  I  did  not  hear  him  say  he  would 
knock  it  off  to  anybody.  I  do  not  think  he 
counted  a  single  thing.  If  he  did,  he  did  it  in 
a  Iqw  tone,  as  I  was  trying  to  keep  up  with 
him  and  I  failed  to  hear  it,  I  believe  Mr.  Croft 
was  not  over  six  or  eight  feet  from  the  sheriff. 
When  I  discovered  that  the  property  was 
knocked  off,  I  went  up  to  the  sheriff  and  con- 
veyed to  him  that  I  wanted  to  bid,  I  think. 
*  ^  *  I  heard  Less  Croft  make  bids  on  the 
property.  I  do  not  know  whether  Mr.  J.  E. 
Sorrell  bid  on  the  property.    My  idea  was  to 
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get  the  property  bid  off  into  the  Sorrell  family, 
and  I  was  there  to  buy  it,  and  I  tried  to  dis- 
courage Mr.  Croft  from  bidding.  I  told  him 
that  I  did  not  know  whether  it  was  good  or 
not.  I  knew  the  point  was  raised  here  as  to 
the  administration,  but  did  not  have  that  in 
mind  then,  as  there  was  a  conflict  in  the  land 
lines.  I  thought  he  would  have  trouble  on  that. 
I  knew  that  there  were  other  lawsuits  against 
the  place,  as  there  were  some  other  liens 
against  it." 

W.  S.  Stokes  testified  for  the  plaintiff : 

''I  was  sorter  a  third  party  in  the  conversa- 
tion between  Mr.  Sorrell,  Mr.  Moore,  and  my- 
self. Mr.  Moore  and  Mr.  Sorrell  were  more 
in  the  conversation  than  myself.  I  would  say 
that  I  was  about  12  to  15  feet  from  the  auc- 
tioneer when   the  property  was  knocked  off. 

*  ^  *  Mr.  Shipp  stopped  bidding  and  said 
that  he  was  done,  and  the  sheriff  having  re- 
ceived a  bid  from  Mr.  Croft  for  more,  mak- 
ing the  bid  for  $1,800,  and  the  property  was 
knocked  off,  and  I  remarked  about  the  abrupt- 
ness with  which  it  was  ended,  and  I  think  I 
called  Mr.  Sorrell  and  Mr.  Moore's  attention 
to  the  fact.  Mr.  Moore  immediately  got  busy 
with  a  request  to  re6pen.  *  *  *  I  heard 
Mr.  Shipp  bid.  The  reason  I  did  not  bid  then 
was  because  Mr.  Shipp  said  he  was  done, 
and  I  was  not  accustomed  to  seeing  it  done, 
without  hollering  out  a  few  times.  We  had 
been  there  for  about  half  an  hour.  I  do  not 
think  that  much  hollering  had  been  done.  Yes; 
they  had  been  doing  that  for  some  little  time; 
it  was  a  slow  sale;  the  bids  were  small  with 
Mr.  Shipp  and  Mr.  Croft,  and  there  was  not 
anybody  else  bidding  toward  the  last  I  was 
not  engaged  in  the  conversation  so  much,  I  was 
not  watching  the  progress  of  the  sale,  but  I 
kept  up  with  the  bids.  The  sheriff  cried,  'One, 
two,  three,'  mighty  dose  on  to  one  another, 
but  I  did  not  know  whether  he  went  over  it  so 
deliberately." 

Robert  L.  Shipp  testified  for  the  plaintiff : 

That  he  had  charge  of  the  sale  of  the  land 
in  behalf  of  the  British-American  Mortgage 
Company,  which  he  was  representing  in  the 
transaction.  Sheriff  Boyd  and  Shipp  were  good 
friends,  and  the  sheriff  for  accommodation 
"cried  the  sale."  "I  was  present  at  the  sale, 
and  represented  the  loan  company.  Mr.  Boyd 
was  acting  for  accommodation,  and  got  no  pay 
for  it  J.  J.  Sorrell  was  dead  at  the  date  of 
the  sale.  I  do  not  know  how  long  he  had 
been  dead,  except  that  he  died  before  the  ad- 
vertisement started.  Mr.  Sorrell  and  I  had 
been  friends  for  years;  and  his  boy  asked  me 
to  sell  this  property  this  way,  and  it  is  con- 
trary to  the  rule  of  the  British-American  Mort- 
gage Company.  There  were  only  two  heirs, 
J.  E.  and  the  widow.    Yes;   I  bid  at  the  sale. 

*  *  *  I  was  bidding  for  them,  and  I  do 
not  suppose  they  knew.  I  suppose  both  of 
them  knew  I  was  trying  to  save  the  property 
for  them.  My  company  only  had  about  $1,000 
in  it,  and  there  was  no  question  about  us  get- 
ting our  money,  and  whatever  I  could  do  there 
I  would  do  it  for  them.  No;  I  had  no  per- 
sonal interest  in  the  case.  *  *  *  I  do  not 
remember  Mr.  Stokes,  but  Mr.  Moore  and  Mr. 
Sorrell  were  on  the  ground  opposite  the  other 
abutment     I   know  that  he   was   about  the 
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sale.  I  know  that  Mr.  Croft  heard  Mr.  Moore 
offer  to  raise  the  bid.  ♦  ♦  ♦  Mr.  Moore  and 
Mr.  Sorrell  were  close  enough  to  hear  me  when 
I  said,  'I  am  through.'  When  I  got  through  bid- 
ding, I  turned  around  to  Mr.  Sorrell  and  Mr. 
Moore  and  said  I  was  through,  twice;  that  my 
bidding  was  up.  I  was  as  close  to  them  as 
from  here  to  you  when  I  said,  *I  am  through. 


*  tr 


We  have  quoted  above  entirely  from  the 
evidence  for  the  plaintlflP.  The  evidence  for 
the  defendant  Is  even  stronger  against  the 
contention  of  the  plaintiff. 

[1]  The  general  rule  is  that  inadequacy  in 
price  at  a  sheriff's  sale  will  not  of  itself  be 
a  safficient  ground  to  set  aside  a  sale.  'Tet, 
when  it  is  grossly  inadequate  and  is  connect- 
ed with  fraud,  mistake,  misapprehension,  sur- 
prise, or  other  circumstances  which  tend  to 
bring  about  such  inadequacy,  to  the  injury 
of  parties  interested,  the  sale  will  be  set 
aside  by  a  court  of  equity."  Smith  v.  Georgia 
Loan  &  Trust  Co.,  114  Ga.  189,  39  S.  E.  846. 
We  see  no  reason  tot  a  different  rule  as  to  a 
public  sale  under  a  power. 

[2,  3]  Applying  this  rule  to  the  facts  of  the 
present  case,  the  strongest  in  the  plaintiff's 
favor  being  set  out  above,  we  do  not  think 
.  that  the  facts  show  such  a  case  of  legal  "sur- 
prise," or  otherwise,  as  to  bring  it  within  the 
rule  stated  above.  In  order  for  the  plaintiff 
to  prevail,  he  must  show  that  the  circum- 
stances complained  of  produced  gross  Inade- 
quacy of  price,  and  that  he  himself  was  free 
from  fault.  From  the  facts  testified  to  by 
his  own  witnesses  he  was  not  free  from  fault 
at  the  time  of  the  sale.  He  had  withdrawn 
himself  apart  from  the  place  of  the  sale,  and 
was  engaged  in  conversation  with  others 
when  the  property  was  knocked  off  to  the 
purchaser.  In  addition  to  that,  at  least  one 
of  complainant's  friends  endeavored  to  make 
this  property  bring  as  little  as  i)ossible  in 
order,  according  to  his  evidence,  that  the 
Sorrell  family  might  purchase  it ;  and,  even 
if  the  property  actually  brought  less  than  its 
real  value,  under  the  circum-stances,  the 
plaintiff  will  not  be  heard  to  complain.  There 
is  evidence  tending  to  show  that  he  and  his 
friends  were  endeavoring  to  chill  the  sale, 
according  to  the  evidence  of  one  of  his  wit- 
nesses, speaking  of  liens  against  the  land, 
and  that  there  was  a  dispute  as  to  the  land 
lines,  thus  endeavoring  to  keep  down  com- 
petitive bidding  at  the  sale.  In  addition  to 
this,  the  evidence  shows  that,  after  the  land 
was  knocked  off  to  Croft  at  $1,800,  Moore, 
for  complainant,  offered  to  raise  the  bid  only 
$50,  which  presumably  he  thought  was  a  fair 
price.  This  is  a  case  in  equity,  and  the  plain- 
tiff must  come  into  court  with  clean  hands 
before  he  can  recover. 

2.  The  other  grounds  of  the  motion  for 
new  trial  do  not  require  a  reversal. 

Judgment  reversed. 

All  the  Justices  concur. 
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STANDARD  LrFE  INS.  CO.  V.  CITY  OF 
ATLANTA.     (No.   1987.) 

(Supreme  Court  of  Georgia.     Feb.  18,  1921.) 

f Syllabus  hy  Editorial  Staff.) 

f.  Taxation  <S=>387— "Total  value  of  assets" 
and  ''reserve''  of  Insurance  companies  de- 
fined. 

Ab  used  in  Civ.  Code  1910,  $  980,  providing 
that  the  value  of  the  personal  property  of  in- 
surance companies  on  the  legal  reserve  plan 
shall  be  ascertained  by  deducting  from  the 
total  value  of  the  assets  certain  deductions, 
including  the  amount  of  the  reserve  held  for 
policy  holders,  the  "total  value  of  the  assets*' 
refers  to  assets  owned  by  the  company,  and 
"reserve"  refers  to  property  not  designed  to 
be  taxed  as  property  of  the  company. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reserve 
— ^Reserved.] 

2.  Taxation  ^=>I93,  194— Statute  providing 
method  of  ascertaining  value  of  personal 
property  of  insurance  company  unconstito* 
tlonal  as  exempting  the  reserve. 

Civ.  Code  1910,  §  980,  providinir  the  method 
for  ascertaining  the  value  of  the  personal  prop- 
erty of  companies  doing  business  on  the  legal 
reserve  plan,  though  not  expressly  exempting 
the  reserve,  accomplishes  the  same  result,  and 
violates  Const,  art.  7,  §  2,  pars.  1,  2,  4,  requir- 
ing taxes  to  be  uniform  and  ad  valorem,  and 
prohibiting  the  exemption  of  property  other 
than  that  enumerated  in  the  Constitution. 

Error  from  Superior  Court,  Fulton 
County;  J.  T.  Pendleton,  Judge. 

Action  by  the  Standard  Life  Insurance 
Company  against  the  City  of  Atlanta. 
Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

See,  also,  149  Ga.  501,  101  S.  B.  122. 

Candler,  Thomson  &  Hirsch  of  Atlanta,  for 
plaintiff  in  error. 

J.  Lh  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  defendant  in  error. 

ATKINSON,  J.  It  is  declared  in  the  Civil 
Code,  i  9S0: 

"Every  fire  insurance  company  and  life  in- 
surance company  incorporated  under  the  laws 
of  this  state,  and  doing  business  on  the  legal 
reserve  plan,  shall  be  required  to  return  for 
taxation  all  of  its  real  estate  as  other  real 
estate  is  returned,  and  all  of  the  personal 
property  owned  by  such  company  shall  be  re- 
turned as  other  personal  property  is  returned 
for  taxation,  and  the  value  of  the  personal 
property  owned  by  it  shall  be  ascertained  In 
the  following  manner:  From  the  total  value 
of  the  assets  held  by  the  company,  both  real 
and  personal,  shall  be  deducted  the  assessed 
value  of  all  the  real  estate  owned  by  the  com« 
pany  in  this  state,  the  nontaxable  bonds  de- 
posited by  the  company  with  the  state  treasur- 
er, and  the  amount  of  the  reserve  or  net  value 
of  its  policies  required  by  law  to  be  held  by 
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th«  company  for  Ita  policy  holders  and  which 
belong  to  such  policy  holders;  the  remainder 
shall  be  the  value  of  the  personal  property 
owned  by  and  taxable  against  such  company.'* 

Held: 

[1,21  1-  Wben  considered  in  oonnectiQn 
with  the  preceding  part  of  the  statute,  tbe 
words  **total  value  of  the  assets  held  by  the 
company**  refer  to  assets  owned  by  the  com- 
pany. "Reserve,**  as  employed  in  the  latter 
part  of  the  statute,  refers  to  property  not  de- 
signed to  be  taxed  as  property  of  the  com- 
pany. Under  such  construction,  deduction 
of  **reserve"  from  "total  value'*  of  the  assets 
held  by  the  company,  while  not  expressly  ex- 
empting the  "reserve**  as  such,  would  accom- 
plish a  result  amounting  to  the  same  thing, 
namely,  a  reduction  of  the  ascertainable 
value  of  the  personal  property  of  the  com- 
pany equal  to  the  amount  of  the  reserve. 

2.  So  much  of  the  statute  as  refers  to 
method  for  ascertaining  the  value  of  person- 
al property  is  violative  of  the  Ck>nstitution, 
article  7,  section  2,  paragraphs  1,  2,  4  (Oivil 
God6,  H  6663,  6564,  6566),  providing  that 
taxes  shall  be  uniform  and  ad  valorem  and 
prohibiting  the  exemption  of  property  from 
taxation  otherwise  than  is  specially  men- 
tioned. No  question  as  to  constitutionality 
of  the  statute  was  decided  in  City  of  Atlanta 
V.  Standard  Life  Insurance  CJa  149  Ga.  601, 
101  S.  £.  122. 

3.  Under  the  pleadings  and  the  agreed 
statement  of  facts,  the  Judge  did  not  err  in 
directing  a  verdict  for  the  defendant. 

Judgment  affirmed. 
All  the  Justices  concur. 


nsi  Ga.  218) 

SOUTHLAND  8.  S.  CO.  OF  DELAWARE  V. 
DIXON,  Sheriff.     (No.  1981.) 

(Supreme  Court  of  Qeorgia.    March  8,  1021.) 

(8vUahu9  hy  the  Oouri.) 

Taxation  #s»37 1 —Foreign  corporation  author- 
ized to  engaoe  in  navigation  is  "navigation 
company,"  required  to  malio  return  to  comp- 
troller general. 

A  corporation  chartered  under  the  "gen- 
eral incorporation  law"  of  the  state  of  Dela- 
ware, liayiDg  its  capital  stock  paid  in  for  the 
purpose  of  carrying  on  the  corporate  business, 
and  having  power  under  its  charter  to  engage 
in  the  business  of  navigation  and  other  indus- 
trial enterprises  in  the  state  of  Georgia,  which 
establishes  a  branch  office  and  agency  in  this 
state  and  acquires  property  having  a  situs  in 
tliis  state  for  the  purposes  of  taxation,  is  a 
navigation  company  within  the  meaning  of  sec- 
tion 8  of  the  general  tax  act  passed  by  the 
General  Assembly  Of  Qeorgia  in  the  year  1018 
(Acts  1918,  p.  76),  requiring  "navigation  com- 
panies," among  others,  to  make  returns  of 
their  property  for  taxation  to  the  comptroller 
gener^  of  the  state. 


Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrtm,  Judge. 

Suit  by  the  Southland  Steamship  Company 
of  Delaware  against  M.  W.  Dixon,  Sheriff. 
Judgment  refusing  an  interlocutory  Injunc^ 
tion,  and  plaintiff  brings  error.    AfOrmed. 

Adams  &  Adama,  of  Savannah,  for  plaintiff 
in  error. 

Geo.  W.  Owens,  of  Savannah,  for  defehd- 
ant  in  error. 

ATKINSON,  J.  The  exception  is  to  a  Judg- 
ment refusing  an  interlocutory  injunction 
against  the  sheriff  of  Chatham  county,  to 
prevent  the  levy  and  sale  of  plaintiff's  prop- 
erty under  a  tax  execution  Issued  by  the  comp- 
troller general  of  the  state,  for  state  and 
county  taxes  on  plaintifTs  property  located 
in  this  state,  payable  in  the  year  1919.  The 
plaintiff,  on  April  19,  1919,  made  a. return  to 
the  receiver  of  tax  returns  of  the  county  of 
Chatham  for  the  year  in  question,  showing 
its  property  and  values  as  follows: 

Ossftbaw  Island,  22,000  acres  of  land |150,000 

ShipbuUding  plant  on  leased  land 60,000 

Honeys  In   bank 126.000 

Office  famlture 60O 


The  return  :wa8  rejected  by  the  receiver 
of  tax  returns,  at  the  instance  of  the  comp- 
troller general,  who  contended  that  the  law 
required  it  to  be  made  to  him.  Upon  refus- 
al of  the  plaintiff  to  make  returns  to  the 
comptroller  general,  he  proceeded  to  assess 
the  property. '  The  assessment  was  as  fol- 
lows: 

Real  estate  looated  In  Chatham  county,  known  as 

Ossabaw  Island  |220,000 

Sblpballding  plant 60.000 

Money,   notes,   and  accounts • U5,000 

Office  fnmlture,  flztures,  ete. 600 

The  plaintiff  having  declined  to  pay  the 
tax  on  such  assessment,  the  comptroller  gen- 
eral issued  an  execution  on  the  basis  of  his 
assessment.  The  plaintiff  contended  that 
the  property  was  not  returnable  to  the  comp- 
troller general,  and  that,  he  being  without 
Jurisdiction,  the  execution  issued  by  him  was 
void  and  should  be  enjoined  from  enforce- 
ment against  its  property.  The  case  is  there- 
fore reduced  to  the  single  question  of  po^ver 
of  the  comptroller  general  over  tangible  prop- 
erty of  plaintiff  located  in  this  state,  for  the 
purpose  of  levying  and  collecting  taxes. 
Such  i)ower  is  asserted  by  the  comptroller 
general  on  the  ground  that  the  plaintiff  is 
a  navigation  company,  and  as  sudi  is  requir- 
ed to  make  returns  of  its  tangible  property 
located  in  this  state  to  him,  in  virtue  of  .sec- 
tion 8  of  the  general  tax  act  of  1918  (Acts 
1918,  pp.  43-83),  which,  in  so  far  as  is  ma- 
terial to  the  question  at  issue,  provides: 

"That  all  railroad  companies  *  *  *  equip* 
ment  and  navigation  companies  through  their 
president,  general  manager,  or  agents  having 
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control  of  the  companies'  affairs  in  this  state, 
shall  he  required  to  make  returns  of  all  prop- 
erty of  said  company  located  in  this  state  to 
the  comptroller  general,  and  the  law  now  of 
force  providing  for  the  taxation  of  railroads  in 
this  state  shall  be  applicable  to  the  assessment 
of  taxes  from  said  business  as  above  stated.^ 

The  plaintiff  is  an  Incorporated  company. 
Its  charter  was  granted  December  23,  1918, 
In  the  state  of  Delaware,  under  the  "general 
corporation  law"  of  that  state,  applicable 
for  the  grant  of  charters  for  corporations  to 
engage  In  any  and  all  kinds  of  business.  Its 
corporate  name  was  declared  to  be  "South- 
land Steamship  Company  of  Delaware."  Its 
principal  office  was  required  to  be  in  the 
state  of  Delaware,  city  of  Wilmington,  and 
it  was  "to  have  one  or  more  offices  to  carry 
on  all  or  any  of  its  operations  and  business." 
The  amount  of  Its  capital  stock  with  which 
the  corporation  would  commence  business 
was  $1,000,  which  was  distributed  among 
five  original  subscribers  to  stock  in  the  pro- 
portion of  two  shares  to  each  subscriber,  <Mie 
of  whom  was  a  resident  of  the  state  of  Maine 
and  the  others  were  residents  of  the  state 
of  Georgia.  The  total  authorized  capital 
stock  was  $5,000,000,  divided  into  50,000 
shares  of  the  par  value  of  $100  each.  Some 
of  the  objects  of  the  coriK)ratlon,  as  declared 
in  the  charter,  were: 

"To  engage  in  commerce  and  navigation  upon 
the  oceans,  seas,  sounds,  lakes,  rivers,  canals, 
bays,  harbors,  and  other  waterways  between 
ports  of  the  United  States,  its  territories  and/or 
possessions,  Canada,  Central  America,  Mexico, 
South  America,  British  Isles,  Europe,  Asia, 
Africa,  Japan,  Australia,  West  Indies,  and/or 
other  islands  belonging  to  foreign  powers;  and, 
as  incidental  thereto,  for  the  purpose  of  con- 
tracting for,  purchasing,  building  for  its  own 
use  and/or  owning  and/or  equipping,  furnish- 
ing, and  fitting,  and/or  navigating,  and/or  char- 
tering to  or  from  others,  steam,  mail,  and/or 
other  boats,  ships,  vessels,  and/or  other  prop- 
erty, to  be  used  in  any  lawful  business,  trade, 
commerce,  or  navigation  upon  the  oceans,  seas, 
sounds,  lakes,  rivers,  canals,  bays,  harbors,  and 
other  waterways  aforesaid,  and  for  the  car- 
riage,  transportation,   and   storing  of  freight, 

mails,  property,  and  passengers  thereon." 

• 

The  charter  also  empowered  the  corpora- 
tion to  engage  in  general  commercial  busi- 
ness, and — 

"to  carry  on  all  or  of  the  business  of  ship- 
brokers,  managers  of  shipping  property,  freight 
contractors,  barge  owners,  lightermen,  for- 
warding agents,  warehousemen,  and/or  wharf- 
ingers, *  *  *  to  manufacture,  purchase,  or 
otherwise  acquire,  own,  mortgage,  pledge,  sell, 
assign,  and  transfer  or  otherwise  dispose  of,  to 
invest,  trade,  deal  in  and  deal  with  goods, 
wares,  and  merchandise,  and  real  and  person- 
al property  of  every  class  and  description. 
*  *  *  In  general  to  carry  on  any  other  busi- 
ness in  connection  with  the  foregoing,  whether 
manufacturing  or  otherwise,  and  to  have  and 
exercise  all  the  powers  conferred  by  the  laws 
•f  Delaware  upon  corporations  formed  under 


the  act  hereinafter  referred  to,  and  to  do  any 
and  all  of  the  things  hereinbefore  set  fort^h  to 
the  same  extent  as  natural  persona  might  or 
could  do." 

A  few  days  after  the  grant  of  the  charter 
the  corporation  was  duly  organized  and  its 
authorized  capital  stock  fully  issued.  It  es- 
tablished branch  offices  in  the  cities  of  New 
Tork  and  Savannah  and  proceeded  to  engage 
in  business.  Among  the  things  done  was  the 
"taking  over"  of  the  business  and  properties 
of  the  "Souttiland  Steamship  Company," 
which  was  a  corporation  created  as  a  navi- 
gation company  under  the  laws  of  Georgia 
(admittedly  a  navigation  company)  up<m  ap- 
plication by  substantially  the  same  parties 
who  incorporated  plaintiflT,  the  Southland 
Steamship  Company  of  Delaware.  This 
transaction  occurred  on  December  31,  1918, 
at  which  time  the  Southland  Steamship 
Company  went  out  of  business,  transferring 
all  its  property  and  assets  to  the  Southland 
Steamship  Company  of  Delaware;  the  lat- 
ter corporation  assuming  all  the  obligations 
and  contracts  of  the  former  and  continuing 
to  carry  on  its  business.  Included  among  the 
properties  of  the  Southland  Steamship  Com- 
pany was  Ossabaw  Island.  At  the  time  of 
the  transfer  the  Southland  Steamship  Com- 
pany did  not  own  any  ship  or  vessel. 

The  petition,  which  was  introduced  as 
evidence,  alleged,  among  other  things: 

"That  petitioner  has  never  owned  a  ship  or 
vessel  of  any  kind  or  character;  has  never  at 
any  time  engaged  in  the  business  of  a  navigation 
company;  that  there  is  no  immediate  prospect 
of  petitioner  ever  doing  so;  and  that  petitioner 
may  never  in  point  of  fact  engage  in  the  busi- 
ness. It  will,  in  any  event,  not  do  so  during 
the  year  1919.  The  only  business  that  peti- 
tioner has  in  point  of  fact  done  in  Georgia  has 
been  the  construction  of  some  tugs  for  the 
United  States  government,  under  a  contract 
taken  over  by  the  petitioner.  Petitioner's  New 
York  office  has  entered  into  some  charter  par- 
ties and  freight  contracts  for  petitioner." 

Beferring  to  the  charter  parties  thus  spok- 
en of  in  the  petition,  one  of  the  witnesses  tor 
the  plaintiff  testified  that  they — 

"were  the  ordinary  charter  parties  and  eon- 
tracts,  involving  only  the  contracts  of  affreight- 
ment; that  the  charterers  or  freighters  did  not 
become  the  owners  of  the  ship  for  the  voyage^ 
and  there  was  no  demise  of  the  ship  to  the 
plaintiff,  and  the  owner  of  the  ship  retained  the 
possession,  command,  and  navigation  of  the 
ship  during  the  voyage,  the  master  and  the 
crew  remaining  the  servants  of  the  shipowner. 
♦  ♦  ♦  These  contracts  were  made  in  New 
York  by  the  New  York  office,  are  kept  in  New 
York  City,  and  are  not  in  Georgia." 

A  witness  for  the  plaintiff  also  testified: 

"The  ♦  ♦  •  Southland  Steamship  Compa- 
ny of  Delaware  did  not,  at  any  time  during  the 
year  1919,  in  any  way  do  the  business  of  a 
navigation  company,  and  was  not  at  any  time 
during  the  year  1919  the  owner  of  any  ship  or 
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vessel,  or  equipped  in  any  way  for  the  doing 
of  the  business  of  a  navigation  company. 
♦  ♦  ♦  There  is  no  immediate  prospect  of  the 
plaintiff  ever  owning  any  ships,  or  of  doing 
the  business  of  a  navigation  company." 

Other  evidence  was  introduced,  going  into 
greater  details  as  to  the  controversy  between 
the  parties  to  the  suit;  but  it  is  not  deemed 
necessary  to  go  into  it  at  greater  length. 
While  some  of  the  evidence  as  to  the  char- 
acter of  the  business  carried  on  by  the  plain- 
tifT  was  in  the  nature  of  conclusions,  there 
was  no  conflict  of  evidence  as  to  any  of  the 
matters  stated  above.  The  question  is :  Was 
the  Judge  authorized,  under  the  facts  as  in- 
dicated, to  hold  as  he  did  that  the  Southland 
Steamship  Company  of  Delaware  was  a  navi- 
gation company,  within  the  meaning  of  the 
statutes  of  this  state,  and  require  it  as  such 
to  make  returns  to  the  comptroller  general? 

It  Is  provided  in  Civil  Code,  {  2565 : 

**A11  corporate  powers  and  privileges  to 
navigation  companies  in  this  state  shall  be  is- 
sued and  granted  by  the  secretary  of  state." 

In  Civil  Code,  |  2566,  it  is  provided  that 
in  the  petition  for  incorporation  there— 

"shall  be  stated  the  names  and  residences  of 
each  of  the  persons  desiring  to  form  said  cor- 
poration, the  name  of  the  navigation  company 
they  desire  to  have  incorporated,  the  amount 
of  the  proposed  capital  stock,  the  number  of 
years  it  is  to  continue,  the  place  where  its 
principal  office  is  to  be  located,  a  request  to 
be  incorporated  under  the  laws  of  this  state." 

In  Civil  Code,  §  2567,  the  form  of  the  cer- 
tificate of  incorporation  is  prescribed,  which 
declares  that  the  incorporators  may  exercise 
the  powers  and  privileges  of  a  corporation: 

"For  the  purpose  of  owning,  constructing, 
equipping,  maintaining,  and  operating  vessels, 
steamboats,  and  all  other  water  crafts  to  be 
engaged  in  navigation." 

Civil  Code,  {  2575,  deals  further  with  the 
snbject  of  power  of  such  corporations,  by 
declaring  that  they  shall  be  empowered: 

"1.  To  acquire,  purchase,  hold,  and  operate 
an  such  real  and  personal  property  as  may  be 
necessary  or  convenient  for  the  maintenance 
and  operation  of  its  said  business  and  to  ac- 
complish the  purposes  of  its  organization.  2. 
To  convey  persons,  vessels,  and  other  prop- 
erty, by  the  use  of  steam,  sail,  or  other  means, 
and  to  receive  compensation  therefor;  and  to 
do  all  other  things  incident  to  a  general  nav- 
igation business,  including  the  right  to  tow, 
assist,  and  rescue  vessels.  3.  To  erect  and 
maintain  convenient  buildings,  wharves,  docks, 
fixtures,  and  machinery  for  the  accommodation 
and  use  of  their  passengers,  freight,  and  other 
business.  4.  To  regulate  the  time  and  manner 
in  which  passengers,  vessels,  and  other  prop- 
erty shall  be  transported,  and  the  compensation 
to  be  paid  therefor,  subject  to  any  existing  law 
of  this  state  upon  the  subject.  5.  To  borrow 
soch  sum  or  sums  of  money,  at  such  rates  of 
interest  and  upon  such  terms,  as  said  company 
or  its  directors  may  agree  upon,  and  to  ex- 
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ecute  trust  deeds  or  mortgages,  or  both,  if  in 
their  judgment  the  occasion  may  require  it, 
for  securing  the  payment  thereof." 

These  provisions  in  the  statute  tend  to 
show  the  character  of  corporation  contem- 
plated by  the  Legislature,  when  It  required, 
in  section  8  of  the  general  tax  act  of  1918, 
supra,  "navigation  companies"  to  make  their 
returns  to  the  comptroller  general.  The  tax- 
ing act,  however,  extended  to  all  navigation 
companies,  including  those  incorporated  In 
other  states,  but  having  property  in  this 
state,  as  well  as  those  incorporated  under 
the  laws  of  this  state.  A  comparison  of  the 
powers  conferred  In  the  charter  Issued  in 
the  state  of  Delaware  to  the  Southland 
Steamship  Company  of  Delaw^are,  with  the 
provisions  of  the  statutes  above  Indicated, 
will  show  that,  while  it  was  authorized  to 
carry  on  other  kinds  of  business,  It  was  also 
authorized  to  carry  on  the  business  of  a  navi- 
gation company,  such  as  indicated  in  the 
statutes  of  Georgia.  It  appears  that  one  of 
the  purposes  for  which  the  Southland  Steam- 
ship Company  of  Delaware  was  organized, 
and  therefore  one  of  the  objects  of  the  sub- 
scribers of  its  capital  stock,  was  to  engage 
in  business  in  Georgia  as  a  navigation  com- 
pany, and  that  it  had  ample  charter  power; 
also  that  it  had  an  agency  in  Georgia  and 
money  and  other  property  in  Georgia  avail- 
able as  a  basis  of  credit,  or  otherwise,  for 
caiTying  on  a  navigation  business.  To  use 
the  language  of  the  witness,  there  was  "no 
Immediate  prospect  of  the  plaintiff  owning 
any  ships  or  of  doing  the  business  of  a  navi- 
gation company";  but  the  fact  that  there 
was  no  such  prospect  would  not  destroy  the 
power  of  the  company  to  engage  in  such  busi- 
ness or  prevent  it  from  being  a  navigation 
company.    In  the  brief  of  counsel  It  Is  said : 

"If  plaintiff  in  error  had  done  no  business  of 
any  kind  anywhere,  it  would  not  be  compelled 
to  make  a  return  to  the  comptroller.  If  it  had 
done  no  business  of  any  kind  in  Georgia,  the 
same  result  would  follow.  This  being  true,  if 
the  only  business  done  in  Georgia  is  that  stat- 
ed without  dispute,  namely,  the  building  of 
some  tugs  for  the  Government,  then  the  case 
ought  to  stand,  in  logic  and  in  law,  just  as  if 
it  had  done  no  business  whatever  in  Georgia." 

This  is  a  forceful  statement  of  the  conten- 
tion of  the  plaintiff,  but  it  does  not  exactly 
state  the  case.  It  overlooks  the  purpose  for 
which  the  corporation  was  organized  and  Its 
capital  stock  paid ;  the  powers  conferred  by 
the  charter;  the  establishment  of  an  agency  . 
in  Georgia  to  carry  on  the  corporate  business 
and  the  acquisition  of  capital  in.  Georgia, 
that  could  be  employed  directly  or  Indirectly 
in  navigation.  It  is  not  necessary  that  the 
company  should  have  actually  owned  or  com- 
menced navigating  a  ship.  If  that  were  nec- 
essary, it  might  require  several  years'  prepa- 
ration in  the  building  of  ships  or  the  like, 
before  the  company  would  make  return  of  Its 


114 


106  SOUTHEASTERN  REPORTER 


(Ga. 


taxable  property  to  the  comptroller  generaL 
That  would  not  comport  with  the  meaning 
of  the  statute.  It  might  as  well  be  said  that 
a  railroad  company  duly  organized,  ^vhlch 
had  acquired  property  consisting  of  a  rail- 
road and  equipment — proper  subject-matter 
for  taxation — would  not  be  a  railroad  com- 
pany within  the  meaning  of  the  act,  and  re- 
quired to  mak^  its  returns  to  the  comptrol- 
ler general,  until  it  had  commenced  to  carry 
on  the  business  of  transportation  for  which 
it  was  organized,  or,  having  engaged  in  such 
business,  its  property  could  not  be  so  taxed, 
if  for  any  cause  there  should  be  a  suspension 
of  its  transportation  business. 

The  trial  Judge  was  authorized  to  hold 
that  the  plaintiff  was  a  navigation  company, 
within  the  meaning  of  the  statute,  and  there 
was  no  error  in  refusing  an  injunction. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  98) 
CHURCH  V.  CHURCH  et  al.    (No.  2077.) 

(Supreme  Court  of  Georgia.    Feb.  16,  1921.) 

(Sytlahua  Jty  the  Court.) 

1.  Process  ^=:>63— Order  for  perfection  of 
service  after  lapse  of  seven  terms  from  filing 
of  declaration  held  too  late. 

It  is  too  late  for  the  trial  Judge  to  pass  an 

order  to  perfect  service  on  the  defendant,  after 

the  lapse  of  seven  terms  of  court  from  the  lil- 

'!ng  of  the  declaration,  where  no  legal  reason  is 

shown  for  the  failure  to  perfect  service. 

2.  Dismissal  and  nonsuit  <@=»57— Dismissal 
when  service  not  made  for  seven  terms  held 
not  error. 

Under  the  facts  of  the  case,  the  court  did 
not  err  in  dismissing  the  petition  on  motion. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  R.  B.  Church  against  L.  M. 
Caiurch'  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Affirmed. 

R.  E.  Church  brought  a  petition  against  J. 
Harry  Helmer,  a  resident  of  Fulton  county, 
and  Mrs.  LriUian  M.  Church,  who  it  was  al- 
leged resided  without  the  state  of  Georgia, 
and  whose  place  of  residence  was  unknown  to 
the  plaintiff,  praying  that  he  recover  certain 
described  premises  in  Fulton  county,  to- 
gether with  mesne  profits,  and  that  certain 
deeds  recited  in  the  petition  be  canceled  as 
clouds  upon  the  plaintiff's  title ;  also  praying 
for  process.  The  process  was  dated  April 
10,  1918.  On  April  11,  the  sheriff  made  a  re- 
turn, reciting  that  the  defendant  Mrs.  LUlian 
M.  Church  was  not  to  be  found  in  Fulton 
county.  On  the  same  date  Judge  Bell  passed 
an  order  that  ei^rvice  be  perfected  on  this 


defendant  by  publication.  On  May  29,  1919, 
Judge  Pendleton  made  an  order  in  which  it 
was  recited  that  service  had  not  been  per- 
fected on  the  defendants;  it  was  ordered 
that  the  case  be  made  returnable  to  the  Sep- 
tember term,  1919,  of  the  superior  court,  and 
that  service  on  Mrs.  Church  be  perfected  by 
publication  to  the  September  term,  1919,  as 
theretofore  ordered  on  April  11,  1918,  and 
that  service  be  perfected  on  the  other  defend- 
ant, J.  Harry  Helmer,  according  to  law  to 
the  same  term  of  court.  Service  was  perfect- 
ed on  J.  Harry  Helmer  personally,  by  the 
deputy  sheriff,  on  June  9,  1919,  and  on  the 
same  date  the  deputy  clerk  of  the  court  cer- 
tified that  he  had  that  day  mailed  a  copy  of 
the  Fulton  County  Daily  Report  containing 
a  marked  copy  of  the  present  suit,  properly 
stamped  and  addressed  to  the  defendant, 
Mrs.  Lillian  M.  Church,  at  a  named  place  in 
New  York.  On  August  2,  1919,  Judge  Bell 
passed  an  order  in  which  it  was  recited  that 
service  had  been  perfected  on  Mrs.  Lillian  M. 
Church  by  publication  to  the  September - 
term,  1919. 

On  September  18,  1919,  the  defendants 
moved  to  dismiss  the  petition,  for  the  rea- 
sons:   (1)  That  the  suit  was  filed  April  10, 

1918,  and  process  issued  returnable  to  the 
May  term,  1918.  Entry  of  non  est  inventus 
was  made  as  to  the  defendant  Mrs.  Lillian 
M.  Church  on  April  11,  1918,  and  an  order 
for  publication  granted,  which  publication 
was  never  had,  nor  was  service  ever  made 
on  this  defendant,  although  service  was 
claimed  to  have  been  made  by  publication  in 
June  and  July,  1919.  (2)  No  prayer  for 
amendment  of  process  or  new  process  was 
ever  made,  but  process  did  issue  on  May  29, 

1919,  in  the  suit  that  was  already  lifeless, 
and  the  process  was  wholly  unauthorized 
by  law  and  void.  After  this  long  lapse  of 
time  the  process  could  not  be  amended  by  the 
court,  and  service  based  upon  process  which 
did  issue  under  the  circumstances  la  a  mere 
nullity  and  the  case  should  l>e  dismissed. 
yVhereupon  Judge  Bell,  on  April  1,  1920,  dis- 
missed the  petition  on  the  ground  that  seven 
terms  of  the  court  had  elapsed,  and  there 
was  no  entry  of  non  est  inventus  as  to  the 
one  defendant  who  was  alleged  to  be  a  resi- 
dent of  Fulton  county,  and  who  had  not  been 
served;  that  the  other  defendant  was  not 
served  by  publication,  though  an  order  was 
taken  at  the  first  term  for  such  service;  and 
that  the  order  of  May  29,  1919^  authorizing 
service  was  a  nullity,  the  case  being  lifeless, 
ahd  the  Judge  ordering  the  service  had  no 
jurisdiction.  To  this  order  the  plaintiff  ex- 
cepted. 

Anderson,  Rountree  &  Crenshaw,  of  Atlan- 
ta, for  plaintiff  in  error. 

Willis  M.  Everett  and  Moore  &  Pomeroy, 
all  of  Atlanta,  for  defendants  in  error. 
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HILIi,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  single  question  for  decision  Is 
whether  under  the  facts,  after  the  lapse  of 
more  than  seven  terms  of  the  coart  without 
service  upon  the  defendants,  service  can  be 
perfected,  and  whether  it  was  legally  done  in 
the  instant  case.  Civil  Code  (1910)  I  5570, 
provides  that — 

''Whenever  process  is  not  served  the  length 
of  time  reqaired  by  law  before  the  appearance 
term,  such  service  shall  be  good  for  the  next 
succeeding  term  thereafter,  which  shall  be  the 
appearance  term.'* 

In  the  case  of  Branch  ▼•  Mechanics'  Bank, 
50  6a.  413,  it  was  held: 

**Where  a  declaration  was  filed  and  process 
attached  against  a  corporation,  and  a  regular 
return  made  by  the  sheriff  that  the  defendant 
was  not  to  be  found,  and  that  the  president  of 
the  corporation  was  dead,  the  plaintiff  is  not 
entitled  after  the  lapse  of  five  terms  of  the 
court  without  having  taken  any  further  action, 
or  showing  sufficient  legal  reason  for  the  delay, 
to  amend  the  process  so  as  to  make  it  return- 
able to  the  then  ensuing  term,  and  to  perfect 
service  by  publication." 

In  delivering  the  opinion  of  the  court  In 
that  case  Trippe,  J.,  said: 

''We  are  fully  aware  of  the  great  liberality 
allowed  by  law,  and  as  shown  by  many  of  the 
decisions,  as  to  amendments  both  of  declara- 
tions and  process,  and,  also,  as  to  perfecting 
service;  but  we  do  not  think  that  any  statute 
or  decision  has  gone  so  far  as  to  permit  a  plain- 
tiff to  file  his  petition,  and  after  a  return  of  no 
service  by  the  sheriff,  to  await  the  expiration 
of  five  terms  without  any  action  whatever,  and 
then,  without  any  legal  cause  shown  for  the 
laches  or  delay,  ask  to  be  permitted  to  do  that 
^vhich  could  as  well  have  been  done,  and  should 
have  l)een  done  more  than  two  years  previ- 
ously." 

In  the  Instant  case,  so  far  as  the  record 
discloses,  there  was  no  effort  to  serve  the 
resid^t  defendant  until  after  the  seven 
terms  of  court  had  passed.  In  the  case  of 
Brunswick  Hardware  Co,  v.  Bingham,  110 
6a.  526,  85  S.  E.  772,  it  was  held: 

'"It  is  too  late  for  the  trial  judge  to  pass  an 
order  to  perfect  service  on  the  defendant, 
after  the  lapse  of  seven  terms  of  court  after 
the  filing  of  the  declaration." 

In  Cox  T.  Btridcland,  120  Oa.  104  (7),  47 
&  E«  912,  1  Ann*  Gas.  870»  the  court  held: 


**The  filing  of  the  petition  is  treated  as  the 
commencement  of  the  suit  only  when  followed 
by  due  and  legal  service.  If  there  is  no  process 
and  no  service,  and  the  plaintiff  is  guilty  of 
laches,  the  writ  becomes  abortive,  and  th« 
court  loses  jurisdiction  to  issue  process  or  tc 
have  service  perfected.' 


»f 


In  McClendon  v.  Ward-Trultt  Co.,  19  Ga 
App.  495,  91  S.  E.  1000,  the  above  ruling  is 
repeated  and  followed.  The  case  of  Sims  v. 
Sims,  135  Ga.  489,  69  S.  B.  545,  was  one 
where  process  was  duly  Issued  in  a  case  re- 
quiring personal  service,  but  no  service  was 
made,  by  reason  of  the  def^danf s  absence 
from  the  state,  and  it  was  held  in  that  case 
that  the  judge  had  the  right,  upon  the  return 
of  the  defendant  to  the  state,  to  pass  an  or- 
der amending  the  process  by  making  it  re- 
turnable to  the  next  term  after  the  date  of 
the  order,  and  providing  for  service.  In 
speaking  for  the  court  in  that  -case  Fish,  O. 
J^  said  that — 

'This  court  has  repeatedly  recognized  the 
right  of  the  trial  juds^e,  where  there  was  pro- 
cess and  no  service,  but  some  legal  reason  for 
the  want  thereof,  to  pass  an  order,  at  a  sub- 
sequent term  to  the  appearance  term,  amend- 
ing the  process  and  extending  the  time  for 
service** — citing  a  number  of  authorities. 

In  the  cases  relied  on  by  the  plaintiff  ap- 
plication was  made  to  amend  the  process  at 
the  second  term  of  court,  and  they  are  cases 
where  diligence  had  been  shown  in  amending 
the  process  and  in  perfecting  service.  In  the 
instant  case  such  diligence  has  not  been 
shown  on  the  part  of  the  plaintiff,  but,  on  the 
contrary,  he  has  been  guilty  of  laches  in 
awaiting  until  after  seven  terms  of  the  court 
had  passed  before  moving  to  perfect  service 
on  the  defendant.  The  defendants  in  error, 
on  the  other  hand,  made  their  timely  mo- 
tion to  dismiss  the  case  after  they  were 
served  with  notice  of  the  purpose  of  the 
plaintiff  to  perfect  service. 

[2]  In  view  of  the  foregoing  authorities 
and  the  facts  of  this  case,  the  effort  of  the 
plaintiff  to  perfect  service  on  the  defendants, 
after  seven  terms  of  the  court  had  elapsed 
without  any  effort  to  do  so,  was  "abortive 
and  void.*'  It  follows  that  the  trial  judge 
did  not  err  in  sustaining  the  motion  of  the 
defendants  and  in  dismissing  the  plaintiff's 
case. 

Judgment  affirmed. 

All  the  Justices  concur. 
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PUCKETT  V.  HEATON.    (No.  2046.) 

(Supreme  Court  of  Oeor^ria.  Feb.  21«  1921.) 

(8yUahu%  hy  the  Oouri,) 

1.  Recelvere  ^=>54— Petition  for  Injunction  and 
receiver  not  bar  to  petition  for  receiver  on 
new  facte. 

Where  one  who  brought  complaint  for  land 
subsequently  filed  an  ancillary  petition  asking 
for  injunction  and  receiver  on  account  of  waste 
alleged  to  have  been  committed  by  the  defend- 
ant, and  on  the  hearing  a  temporary  injunction 
was  refused,  and  no  exception  was  taken;  and 
where  subsequently,  after  a  lapse  of  two  years 
from  the  filing  of  the  first  ancillary  petition, 
a  second  ancillary  petition  was  filed,  and  on 
the  hearing  of  the  last  petition  it  appeared  that 
the  proceedings  instituted  by  the  plaintiff  to 
recover  the  land  had  always  been  continued  by 
the  defendant  from  time  to  time,  the  filing  of 
the  first  ancillary  petition  and  the  refusal  of 
the  injunction  thereunder  would  not  bar  a  re- 
newed application  for  receiver,  where  new  and 
additional  facts  were  alleged  and  proved,  aris- 
ing since  the  former  hearing,  authorizing  the 
appointment  of  a  receiver.  See,  in  this  connec- 
tion, Winkles  v.  Simpson  Grocery  Co.,  138  Ga. 
482  (2,  b,  c»)  75  S.  E.  640;  Barrett  t.  Maynard, 
150  Ga.  — ,  102  S.  E.  896;  Blizzard  v.  Nos- 
worthy,  50  Ga.  514  (1). 

2.  Receivers  ^=:»  1 9— Properly  appointed  in  suit 
to  recover  land  where  defendant  was  commit- 
ting waste  and  repeatedly  had  oase  oontln- 
nod. 

The  court  did  not  err  in  appointing  a  re- 
ceiver. 

Error  from  Superior  Court,  Haralson  Coun- 
ty; F.  A.  Irwin,  Judge. 

Action  by  W.  W.  Beaton  against  Dug  Puck- 
ett.  Judgment  for  plaintiff,  and  defendant 
brings  error.    AfQrmed. 

On  June  26,  1917,  W.  W.  Beaton  filed  a 
complaint  for  land  against  Dug  Puckett, 
alleging  that  he  was  the  owner  of  a  certain 
50  acres  of  land  in  the  southwest  comer  of 
land  lot  No.  10  in  the  9th  district  and  5th 
section  of  Baralson  county,  and  that  the  de- 
fendant was  in  possession  of  the  land  and 
refused  to  deliver  possession  or  to  pay  plain- 
tifT  the  annual  profits,  which  he  alleged  to 
be  $200  per  year.  On  September  29,  1917, 
the  defendant  filed  his  answer,  denying  title 
in  the  plaintiff,  setting  up  an  equitable  title 
in  himself,  averring  that  he  had  paid  the 
plaintiff  the  purchase  price,  and  praying  that 
the  plaintiff  be  required  to  execute  to  him 
Utle  to  the  land.  On  February  1,  1918,  the 
plaintin!  filed  an  ancillary  petition  to  his 
petition  for  complaint  for  land,  alleging  that 
the  defendant  was  committing  waste  by  cut- 
ting, hauling,  and  removing  the  timber  on  the 
land  without  the  consent  of  plaintiff;  that 
the  defendant  had  already  disposed  of  as 
much  as  $100  worth,  and  had  received  the 


rents  and  profits  valued  at  $200  for  the  year 
1917,  and  was  threatening  to  make  another 
crop  on  the  land;  that  the  defendant  was 
insolvent  and  could  not  respond  in  damages 
for  rents;  and  that  the  damages  would  be 
irreparable  unless  the  defendant  was  re- 
strained. The  prayer  was  that  the  defendant 
be  enjoined  from  cutting  and  removing  the 
timber  and  wood ;  and  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  land  and  pre- 
serve the  rents  and  profits  pending  a  recov- 
ery. On  i)*ebruary  25,  1918,  the  defendant 
filed  his  answer  to  the  ancillary  petition, 
denying  the  material  allegations,  and  setting 
up  certain  improvements  which  had  been 
made  by  him  and  the  payment  of  taxes  on 
the  land.  On  January  30,  1918,  the  Judge 
granted  a  restraining  order,  and  required 
the  defendant  to  show  cause  why  an  injunc- 
tion should  not  be  granted  and  a  receiver  be 
appointed.  On  October  30,  1918,  Judge  Bart- 
lett  revoked  the  restraining  order,  but  no 
express  ruling  was  made  by  the  Judge  on  the 
prayer  of  plaintiff  for  the  appointment  of  a 
receiver.  On  February  14,  1920,  the  plain- 
tiff filed  against  the  defendant  an  additional 
ancillary  petition,  in  which  the  grounds  were 
substantially  the  same  as  those  filed  Feb- 
ruary 1, 1918,  except  that  the  plaintiff  alleged 
that  since  the  date  of  commencing  the  suit 
the  plaintiff  had  been  unable  to  obtain  a  trial 
of  the  case,  although  he  had  made  every 
possible  effort  to  do  so;  that  the  case  had 
been  set  for  trial  several  different  times, 
and  each  time  it  liad  been  continued  by  the 
defendant,  and  he  liad  refused  to  try  the 
case;  that  he  had  been  all  the  while  in  pos- 
session of  the  land  receiving  the  r^its  and 
profits  and  refusing  to  pay  them  to  the  plain- 
tiff; that  the  defendant  is  absolutely  insol- 
vent and  unable  to  respond  to  any  Judgment 
that  plaintiff  may  recover  against  him  in  the 
final  trial  of  the  case,  if  he  ever  succeeds  in 
getting  a  trial;  that  he  has  a  perf<H:t  title 
to  the  land,  and  that  the  defendant  ha^  no 
title  and  no  right  to  the  rents  mr  profits. 
It  is  charged  that  to  allow  the  defendant 
to  retain  possession  of  the  land  and  to  re- 
ceive and  use  the  rents  and  profits  will 
amount  to  allowing  him  to  have  the  same 
without  paying  anything  therefor;  and  that 
as  long  as  he  ia  allowed  to  use  the  land  with- 
out payment  of  rent  or  the  giving  of  security 
for  the  same  he  will  continue  by  eveiy  dila- 
tory practice  possible  to  delay  and  to  continue 
the  case  as  he  has  done  in  the  past.  It  is 
prayed  that  a  receiver  be  appointed  to  take 
charge  of  and  rent  the  land,  and  collect  and 
hold  the  rents  and  profits,  untli  the  final  de- 
termination of  the  case.  To  this  ancillary 
petition  the  defendant,  on  February  28,  1920, 
answered,  and  averred  tliat  on  the  first  an- 
cillary petition  th^  plaintiff  alleged  the  same 
facts  that  are  alleged  in  his  present  petition, 
and  that  on  that  petition  the  court  made  an 
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order  revoking  the  temporary  restraining 
order  and  setting  it  aside.  Wherefore  the 
defendant  averred  that  the  former  judgment, 
which  was  unexcepted  to,  was  a  final  adju- 
dication of  the  cause  of  action  now  sued  up- 
on. He  also  dented  the  material  allegations 
of  the  ancillary  petition.  On  the  hearing 
the  court  adjudged  that  the  pleas  of  res  ad- 
Judicata  be  overruled  on  the  ground  that  the 
present  petition  is  an  application  for  receiv- 
er, the  former  one  being  for  injunction.  It 
was  further  ordered  that  the  defendant  give 
to  the  plaintiff  a  bond  in  the  sum  of  $500, 
conditioned  to  pay  whatever  sum  may  be  re- 
covered as  mesne  profits  or  rents  on  tiie  trial 
of  the  main  case,  and  that  in  default  of  mak- 
ing bond  in  10  days,  the  sheri£F  of  the  county 
be  appointed  as  receiver  to  take  charge  of 
the  premises  described,  rent  the  same,  and 
collect  and  hold  the  rents  to  be  aiH;)lied  on 
any  Judgment  that  may  be|  recovered  as 
mesne  profits.  To  this  Judgment  the  defend- 
ant excepted. 

Taylor  Smith,  of  Bremen,  and  H.  J.  Head, 
of  Tallapoosa,  for  plaintiff  in  error. 

Griffith  ft  Matthews,  of  Buchanan,  for  de- 
fendant in  error. 

HILL,  J.  Judgment  afilrmed.  All  the  Jus- 
tices concur. 


(151  Oa.  102) 

WtLLINGHAM  V.  SMITH  et  al.    (No.  2124.) 

(Supreme  Court  of  Georgia.     Feb.  16,  1921.) 

(ByUahu9  ly  the  Court,) 

I.  Deoito  <&=>56(t,2,4),  208(2)— Undelivered 
volDitary  ooiweyance  to  linbeclie  held  In- 
effective where  proof  of  intention  that  It 
should  take  effect  Insufficient;  intent  essen- 
tial to  delivery. 

Even  if,  in  order  to  invest  an  imbecile  with 
title  to  land,  it  may  not  be  absolutely  essen- 
tial that  there  should  be  in  every  instance  a 
manual  delivery  to  such  imbecile,  or  some  one 
else  for  him,  of  a  voluntary  conveyance  in 
which  he  is  named  as  grantee,  yet  no  effect 
can  be  given  to  an  instrument  of  that  character 
which  the  maker  thereof,  after  signing  and  ac- 
knowledging in  the  presence  of  witnesses,  re- 
tained in  his  own  cnstody,  in  the  absence  of  sat- 
isfactory proof  that  it  was  his  intention  that 
soch  instrument  should  operate  to  immediately 
convey  to  the  imbecile  the  legal  title  to  the 
premises  therein  described. 

2.  Deeds  ^=s>66— Existence  of  facts  constitut- 
lag  delivery  is  for  Jury,  bnt  sufficiency  Is  for 


Whether  the  facts  constitute  a  delivery  of 
a  deed  is  a  question  of  law;  whether  such  facts 
exist  is  a  question  for  the  jury.  Where  the 
uDdispnted  facts  are  insufficient  to  constitute  a 
delivery  of  the  deed,  the  court  need  not  submit 
the  issue  of  delivery  to  the  jury. 


Error  from  Superior  Ck>iirt,  Troup  Gounty ; 
J.  R.  Terrell,  Judge. 

Suit  by  Glarence  WUlingham,  as  guardian 
of  Hughey  Smith,  against  Mrs.  Hattie  Smith 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

E.  A.  Jones,  of  La  Orange,  for  plaintiff 
In  error. 

F.  P.  Longley  and  A.  H.  Thompson,  botli 
of  La  Grange^  for  defendants  in  error. 

GEORGE,  J.  The  plaintifF,  as  guardian 
of  Hughey  Smith,  filed  a  petiti<m  in  equity 
against  Mrs.  Hattie  Smith  and  Mrs.  Nena 
Myers  Boney.  The  purpose  of  the  suit  was 
to  have  title  to  a  tract  of  land  in  Troup 
county  decreed  in  plaintiff  as  guardian  of 
Hughey  Smith,  and  to  have  recovery  of  the 
land,  with  judgment  for  rents  and  profits. 
At  the  conclusion  of  the  plaintiff's  evidenoe 
the  court  granted  a  nonsuit,  and  the  plain- 
tiff excepted.  The  petition  and  the  evidence 
made  the  following  case:  Hughey  Smith  had 
been  since  birth  an  idiot  He  was  a  cousin 
of  Sam  P.  Smith,  with  whom  he  resided  for 
many  years,  and  until  the  death  of  Sam  P. 
Smith  in  1910.  Sam  P.  Smith  died  intes- 
tate, leaving  his  widow  and  adopted  daugh- 
ter, the  defendants  in  the  suit,  as  his  sole 
heirs  at  law.  Some  time  prior  to  his  death 
(the  exact  time  not  being  disclosed)  Sam  P. 
Smith  made  a  deed  to  the  land  in  question 
to  Hughey  Smith  for  life,  with  remainder 
to  Mrs.  Nena  Myers  Boney.  The  deed  was 
attested  in  the  presence  of  two  witnesses, 
one  of  them  being  an  official  witnesa  It  was 
never  recorded.  After  the  death  of  Sam  P. 
Smith  the  deed  was  found  among  the  pri- 
vate papers  of  the  maker  and  in  an  envelope 
marked,  in  the  handwriting  of  the  maker, 
*'For  Hughey.**  The  envelope  also  contained 
certain  corporate  bonds.  Sam  P.  Smith  also 
made  deeds  to  certain  other  relatives,  but 
none  of  these  deeds  were  recorded  or  deliver- 
ed. Some  time  prior  to  his  death  (the  exact 
time  not  being  disclosed)  he  stated  to  a  wit- 
ness "that  he  had  made  Hughey  a  deed  to 
the  C<leveland  place,"  the  land  involved,  and 
that  he  had  also  made  deeds  to  certain  other 
named  relatives.  About  three  days  before 
his  death  he  again  stated  to  the  same  wit- 
ness: 

"I  am  not  able  to  do  any  business  to-day,  but 
you  come  back  in  a  short  time.  I  want  to  turn 
those  papers  over  to  you." 

The  witness  was  trustee  for  Mary  Paul 
Smith,  a  minor,  to  whom  Sam  P.  Smith  wish- 
ed to  make  a  gift  of  certain  stocks  and  bonds. 

[1,2]  A  legal  act  does  not  come  into  ex- 
istence as  such  until  its  utterance  is  final. 
At  common  law  a  deed  of  grant  came  into 
existence  as  such  at  the  stage  known  as  "dt> 
livery."    Hence  the  delivery  of  a  deed  is  eo- 
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sentlal  to  Its  validity;  tliat  is,  tbe  delivery 
Is  a  part  of  the  execution  thereof.  The  ex- 
pression ^'delivery/'  as  applied  to  writt^i 
instruments,  bad  its  inception  in  connection 
with  written  conveyances  of  lands.  Never- 
theless the  question  of  delivery  seems  iden- 
tical, whatever  the  character  of  the  deed  or 
covenant.  1  Willlston  on  Contracts,  424,  I 
211.  In  the  early  English  cases  the  delivery 
of  a  deed  of  grant  was  regarded  as  in  effect 
the  symbolical  transfer  of  the  land  Itself, 
analogous  to  livery  of  seisin.  Hence  a  phys- 
ical or  manual  delivery  was  deemed  essen- 
tial. Contrary  to  the  doctrine  of  the  earlier 
cases,  the  modem  English  view  seems  to  be 
that  delivery  ia  largely  a  question  of  inten- 
tion. In  Xenos  v.  Wickman,  L.  B.  2  H.  L. 
296,  followed  in  Roberts  v.  Security  Co., 
[1S971  1  Q.  B.  Ill,  it  was  held  that  a  policy 
of  insurance  was  delivered,  though  still  in 
the  possession  of  the  insurer,  on  the  ground 
that  the  evidence  showed  an  intention  on 
the  part  of  the  insurer  to  execute  the  policy 
as  an  immediately  binding  obligation.  The 
Supreme  Court  of  this  state,  in  New  York 
life  Ins.  Co.  V.  Babcock,  104  Ga.  67,  30  S.  B. 
273,  42  li.  R.  A.  88,  69  Am.  St  Rep.  134, 
though  it  did  not  go  quite  so  far  as  the  Eng- 
lish decisions,  seems  to  have  ac(>epted  the  Eng- 
lish doctrine  that  the  thing  essential  to  de- 
livery is  some  manifestation  by  word  or  act 
on  the  part  of  the  Insurer  that  the  instru- 
ment is  to  be  an  Immediately  binding  obli- 
gation. Nevertheless  the  Civil  Code  1910, 
t  4179,  provides  that— 

"A  deed  to  lands  in  this  state  must  be  in 
writing,  •  •  •  and  delivered  to  the  pur- 
chaser, or  some  one  for  him." 

Under  the  decisions  of  this  court,  delivery, 
as  applied  to  deeds,  depends  not  only  on 
act,  but  also  on  intent.  In  deeds  of  bargain 
and  sale  and  in  voluntary  deeds  the  mere 
manual  delivery  to  the  grantee  or  donee  is 
not  sufficient;  an  intention  to  surrender  do- 
minion must  be  present.  Story  v.  Brown,  98 
Ga.  570,  25  S.  E.  582 ;  Ross  v.  Campbell,  73 
Ga.  309;  O'Neal  v.  Brown,  67  Ga.  707  (2); 
Bowman  v.  Owens,  183  Ga.  49,  6f ,  65  S.  E. 
156.  The  delivery  of  a  deed  is  complete  as 
against  the  maker  at  the  moment  when  the 
deed  is  in  the  hands  or  in  the  power  of  a 
grantee  or  donee  or  some  one  for  him,  with 
the  consent  of  the  grantor  and  with  the  in- 
tention that  the  grantee  shall  hold  it  as  a 
muniment  of  title.  O'Neal  v.  Brown,  supra. 
See,  also,  Lowry  v.  Ijowry,  150  Ga.  324,  103 
S.  B.  813,  814,  and  cases  there  dted.  In  view 
of  the  statute  quoted  above,  and  the  decisions 
of  this  court,  whether  a  deed  has  been  de- 
livered cannot  be  made  to  turn  merely  on  the 
question  of  intention.  But,  since  the  donee 
in  the  deed  in  the  instant  case  was  an  im- 
becile, it  ia  said  that  it  was  impossible  to 
have  made  delivery  to  him,  and  was  unneces- 
sary that  tlie  deed  be  actually  passed  from 


the  hands  of  the  donor  to  the  donee  or  to 
some  one  else  for  him.  Where  a  deed  is 
executed  in  behalf  of  an  Infant,  its  delivery 
to  a  witness  of  the  deed  for  the  benefit  of 
the  infant  grantee  is  delivery  to  the  inf^t 
Watsoij  V.  Myers,  73  Ga.  188. 

"Where  a  grandfather  delivers  to  a  father  a 
deed  conveying  to  the  latter's  daughter  (an  in- 
fant of  tender  years),  in  consideration  of  love 
and  affection,  title  to  a  tract  of  land,  such  de- 
livery to,  and  possession  of  the  deed  by,  the 
father,  is  evidence  of  delivery  to  the  infant. 
This  is  true,  although  the  deed  does  not  pur- 
port on  its  face  to  be  delivered,  but,  being  sign- 
ed and  witnessed  by  two  persons,  neither  of 
whom  was  an  officer,  was  afterward  probated 
hy  one  of  the  witnesses  and  dnly  recorded." 
Parker  v.  Salmons,  101  Ga.  160  (3),  28  S.  E. 
681,  65  Am.  St  Bep.  291. 

In  Jenkins  ▼.  Southern  Bailway  Ca,  109 
Ga.  35,  34  S.  E.  355,  it  was  ruled: 

"Even  if,  in  order  to  Invest  an  infant  of  ten- 
der years  with  the  title  to  land,  it  may  not  be 
absolutely  essential  that  there  should  be  in 
every  instance  a  manual  delivery  to  such  infant 
himself,  or  to  a  third  person  as  his  agent,  of 
a  voluntary  conveyance  in  which  he  is  named 
as  grantee,  yet  no  effect  can  be  given  to  an 
instrument  of  that  character  which  tbe  maker 
thereof,  after  signing  and  acknowledging  in 
the  presence  of  witnesses,  retains  in  his  own 
custody,  iu  the  absence  of  satisfactory  proo^ 
that  it  was  his  intention  that  such  instrument 
should  operate  to  immediately  convey  to  the 
infant  grantee  the  legal  title  to  the  premises 
therein  described."  - 

The  question,  therefore,  is  whether  the 
deed  can  be  treated  as  ever  having  become 
an  operative  deed.  It  was  retained  by  the 
maker,  and  was  never  recorded.  The  record 
discloses  that  the  maker  of  the  deed  was  a 
man  of  affairs.  We  are  authorized  to  infer 
that  he  was  familiar  with  the  forms  of  pro- 
cedure requisite  to  make  a  valid  conveyance 
of  real  estate,  in  view  of  the  fact  that  ho 
had  requested  the  witness,  a  kinsman,  to 
whom  he  had  imparted  the  information  that 
he  had  made  deeds  to  several  of  his  rela- 
tives, including  Hughey  Smith,  to  "come  back 
in  a  short  time,"  adding,  "L  want  to  turn 
those  papers  over  to  you."  The  most  that 
can  be  said  is  that  Sam  P.  Smith  signed  the 
deed  for  the  purpose  of  thereafter  deliver- 
ing the  same.  Under  the  evidence,  a  finding 
that  any  of  the  acts  or  words  of  the  maker 
were  intended  by  him  as  delivery  of  the  deed, 
or  that  by  his  acts  and  declarations  he  inr 
tended  the  deed  to  become  presently  opera- 
tive as  a  conveyance  of  title,  was  unauthor- 
ized. This  being  true,  the  court  did  not  err 
in  granting  a  nonsuit  HiU  v.  Merritt,  146 
Ga.  307.  91  S.  E.  204. 

Judgment  affirmed. 

All  the  Justices  concur. 

ATKINSON,  J.,  concors  in  the  result. 
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that  this  is  oontroUed  adyersely  to  the  plain* 
tiff  in  error  by  the  ruling  in  the  second  head- 
note. 


(SyUdbiu  hy  the  Court,) 

1.  Motloii  to  dismiss  denied. 

The  motion  to  dismiss  the  writ  of  error  is 
denied. 

2.  Wills  «s>782(  10)— Widow  not  required  to 
elect  beitweea  will  and  year's  support. 

The  question  as  to  whether  the  court  erred 
in  instructing  the  jury  that  the  will  did  not 
call  for  an  election  on  the  part  of  the  widow 
between  a  year's  support  and  taking  under  the 
provisions  of  the  will  being  for  decision  by  a 
full  bench  of  six  Justices,  who  are  equally  di- 
vided in  opinion.  Fish,  C.  J.,  and  Atkinson 
and  George,  JJ.,  being  of  the  opinion  that  the 
court  did  err,  and  Beck,  P.  J.,  and  Hill  and 
Gilbert,  JJ.,  being  of  the  contrary  opinion,  it 
is  considered  and  adjudged  that  the  judgment 
of  the  court  below  as  to  this  question  stand 
affirmed  by  operation  of  law. 

3.  Executors  and  administrators  ^=»  1 94 (51/2) 
—instruction  that  year's  support  must  come 
out  of  general  and  not  specillc  leoacioo  prop- 
er, where  residuary  estate  ample. 

It  appearing  from  the  uncontradicted  evi- 
dence that  the  residue  of  the  estate  was  ample 
to  provide  for  the  payment  of  the  year's  sup- 
port, the  court  did  not  err  in  instructing  the 
jury  to  the  effect  that  the  year's  support  must 
come  out  of  the  general  legacies  before  any  of 
the  specific  legacies  could  be  applied  thereto. 
Rust  V.  Billingslea,  44  Ga.  30(5. 

4.  Exeoutors  and  administrators  €=>178~Be- 
quests  of  household  furniture  not  consid- 
ered in  allowing  year's  support. 

The  court  did  not  err  in  instructing  the 
jury  that  they  should  not  consider  the  bequests 
made  to  the  widow  by  the  testator;  nor  in  the 
charge  that  the  widow  was  entitled  to  the 
household  furniture,  and  that  this  should  not 
be  considered  as  a  part  of  the  year's  support. 
Civ.  Code  1910,  S  4041. 

5.  Wills  «=»782(I0)— MHdow  not  required  to 
elect  between  will  and  year's  support. 

One  ground  of  the  motion  for  new  trial 
complains  that  "the  court  erred  in  directing 
the  jury  to  find  against  the  caveat  of  the  ezec^ 
utor,  for  the  reason  that  this  was  an  invasion 
of  the  province  of  the  jury,  and  that,  on  the 
contrary,  the  court  should  have  charged  the 
jury  that,  if  they  should  find  that  the  will  of 
W.  N.  Casey,  Sr.,  contained  an  annuity  for 
the  widow,  which  had  been  accepted  by  her, 
she  would  not  be  entitled  to  a  year's  support; 
and  further,  even  though  there  was  no  annuity 
in  the  wHI  for  the  widow,  yet,  if  they  should 
find  that  there  was  a  provision  in  the  will,  ei- 
ther expressly  made  in  lieu  of  a  year's  sup- 
port, or  that  the  intention  of  the  testator  to 
that  effect  was  dedudble  by  clear  and  manifest 
^plication  from  the  will,  founded  on  the  fact 
that  the  claim  of  a  year's  support  would  be  in- 
<*onsi8teDt  with  the  will  and  so  repugnant  to  its 
provisions  as  necessarily  to  defeat  them,  then 
in  that  event  they  should  find  against  the  claim 
of  the  widow;   otherwise  in  her  favor."    HeUt, 


6.  Executors  and  administrators  ^=»  104  (5 1/2) 
—Jury  not  limited  to  passing  on  return  of  ap« 
pralsers  allowing  year's  support. 

Error  is  assigned  on  the  following  charge 
to  the  jury:  ''Yon  have  the  right  to  set  aside 
this  sum  for  a  year's  support;  in  setting  aside 
this  sum  for  a  year's  support,  to  designate 
that  it  shall  be  paid  out  of  a  certain  property, 
or  that  it  shall  be  paid  out  of  money,  with  mon- 
ey, or  other  property,  or  that  it  shall  be  paid 
part  money  and  part  personal  property,  or  that 
it  shall  be  paid  part  money  and  part  personal 
property  and  part  of  realty;  that  is  a  matter 
entirely  left  to  your  discretion  under  the  facts 
and  circumstances  of  the  case."  HeUtt  that 
this  was  not  error. 

7.  Cause  for  reversal  not  shown. 

None  of  the  remaining  assignments  of  er- 
ror show  cause  for  a  reversal,  and  they  are 
not  of  such  character  as  to  justity  discussion. 

Error  from  Superior  Court,  Camden  Coun- 
ty; E.  D.  Graham,  Judge. 

Proceedings  by  T.  E.  Casey  against  M.  E. 
Casey  and  others.  Judgment  for  the  peti- 
tioner, and  the  defendant  named  brings  error. 
Affirmed. 

Mrs.  Mary  B.  Casey,  the  widow  of  W.  N. 
Casey,  made  application  for  a  year's  support. 
The  appraisers  appointed  made  a  return  set- 
ting apart  200  acres  of  described  land  and 
all  of  the  household  and  kitchen  furniture. 
(Taveats  were  filed  by  Mrs.  Casey,  Mrs.  Ella 
Lee  Carlton,  and  Thomas  E.  Casey,  execu- 
tor of  W.  N.  Casey,  The  grounds  of  the 
latter  caveat  were  that  the  wiU  of  W.  N. 
Casey,  whiclx  had  been  probated  In  solemn 
form,  without  objection,  contained  a  provi- 
sion which  by  necessary  implication  was  In- 
tended to  be  in  lieu  of  a  year's  support,  and 
which  was  so  inconsistent  with  and  repug- 
nant to  the  allowance  of  a  year's  support 
that  to  allow  It  would  defeat  the  provisions 
of  the  will;  that  the  executor  had  com- 
plied with  the  provisions  of  the  will, ''and  the 
widow  had  elected  to  take  under  the  will  and 
was  thereby  barred  and  estopped  from  having 
a  ycyar's  support  set  aside.  The  basis  of  Mrs. 
Carlton's  caveat  was  that  the  land  set  apart 
to  the  widow  was  specifically  devised  by  the 
will  of  W.  N.  Casey  to  her,  and  was  not  a 
part  of  his  estate;  that  the  applicant  had 
acquiesced  in  that  disposition  of  the  land  in 
failing  to  object  to  the  probate  of  the 
will ;  that  the  land  set  apart  was  wild  land, 
yielding  no  income,  and  would  be  a  burden 
and  expense  to  the  applicant;  and  that  the 
residue  of  the  estate  was  sufficient  for  the 
purposes  of  a  year's  support.  The  widow's 
caveat  asserted  that  the  provision  made  for 
a  year's  support  was  inadequate,  and  that 
the  appraisers  had  not  ccmsidered  the  cir- 
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cmnstances  and  standing  of  the  family  in 
setting  it  apart  By  agreement  of  all  the 
parties  the  case  was  appealed  to  the  superior, 
court.  The  executor  demurred  to  the  caveats 
of  Mrs.  Carlton  and  the  widow,  and  objected 
to  the  allowance  of  an  amendment  to  the 
caveat  of  the  widow.  These  were  overruled, 
and  error  is  assigned  upon  exceptions  pen- 
dente lite  taken.  Upon  the  trial  in  the  su- 
perior court  a  certified  copy  of  the  will  of 
W.  N.  Casey  was  introduced  as  follows: 

"Item  third:  I  give,  bequeath,  and  devise 
to  my  beloved  sister-in-law,  Mrs.  Ella  Lee 
Carlton,  two  hundred  acres,  more  or  less,  of 
land  in  Camden  comity,  granted  to  me  by  James 
M.  Smith  as  Governor  of  Georgia,  on  the 
twelfth  day  of  April,  1873,  and  bounded  in  said 
grant  on  the  north  by  vacant  lands,  east  by 
lands  of  J.  B.  MizeD,  south  by  the  SSt.  Mary's 
river  and  west  by  Smith  land.    •    •    • 

'*Item  fifth:  It  is  my  vnll  and  desire  and  I 
hereby  direct  that  in  the  event  my  beloved  wife 
shall  survive  me,  then  in  that  event  she  is  to 
have  the  free  use  and  enjoyment  of  the  home 
in  which  I  now  live  in  the  dty  of  St.  Mary's 
during  her  life,  and  be  paid  from  my  estate  the 
sum  of  forty  dollars  per  month. 

'*Item  sixth:  It  is  my  will  and  desire  and  I 
hereby  direct  that  no  part  of  the  property 
herein  bequeathed  to  Mrs.  Ella  Lee  Carlton 
shaU  be  delivered  or  surrendered  to  her  during 
the  life  of  my  wife,  Mary  E.  Casey,  but  that 
the  said  property  shall  be  held  by  my  executor 
during  the  life  of  my  said  wife,  and  the  income 
from  same  shall  constitute  a  portion  of  my  es- 
tate until  the  death  of  my  wife,  when  the  same 
shall  be  surrendered  by  my  executor  to  the 
said  Mrs.  Ella  Lee  Carlton." 

The  jury  found  against  the  caveat  of  the 
executor,  and  that  the  return  of  the  ap- 
praisers, 80  far  as  the  land  was  concerned, 
should  be  set  aside,  and  that  in  lieu  thereof 
$2,210  in  cash  should  be  set  aside  from  tes- 
tator's estate.  Motion  for  a  new  trial  filed 
by  the  executor  was  overruled,  and  he  ex- 
cepted. 

Cowart  ft  Vocelle  and  S.  C.  Townsend,  all 
of  St.  Mary's,  and  Spencer  B.  Atkinson,  of 
Atlanta,  for  plaintiff  in  error. 

Bennet,  Twitty  ft  Reese,  of  Brunswick,  and 
Emmett  McElreath,  of  Klngsland,  for  defend- 
ant in  error. 

GILBERT,  J.  [1-7]  Save  the  sixth,  none 
of  the  headnotes  require  elaboration.  The 
twelfth  ground  of  the  amended  motion  for  a 
new  trial,  which  is  quoted  in  the  sixth  head- 
note,  squarely  makes  the  issue  whether,  on 
the  trial  of  the  caveat  to  the  return  of  ap- 
praisers setting  aside  a  year's  support  for  a 
widow,  the  amount  set  aside  may  be  changed 
or  modified,  and  a  judgment  rendered  to  that 
effect,  or  whether  the  sole  issue  on  such  a 
trial  is  one  of  allowance  or  disallowance  of 
the  return  of  the  appraisers.  It  Is  insisted 
by  the  plaintiff  in  error  that  on  the  trial  in 
the  superior  court,  to  which  the  case  had 


been  appealed  by  consent,  the  court  should 
have  restricted  the  jury  to  the  simple  issue 
of  improving  or  disapproving  the  return  of 
the  appraisers,  that  in  the  event  of  disap- 
proval *'the  court  should  have  remanded  the 
case  to  the  court  of  ordinary  for  the  ap- 
praisers to  properly  perform  th^r  function 
under  proper  instructions  from  the  court," 
and  that  the  jury  had  no  right  to  set  aside  a 
year's  support  If  the  appraiser^  return  wat 
void.  This  contention  is  based  upon  ths 
well-recognized  rule  that  in  trying  an  ap- 
peal the  superior  court  can  deal  with  nc 
question  of  merits  except  such  as  could  have 
been  raised  in  the  inferior  court,  and  can 
render  no  final  judgment  except  such  as  the 
inferior  court  had  jurisdiction  to  render. 
Greer  v.  Bumam,  69  Ga.  734;  Maloy  v.  Ma- 
loy,  134  Ga.  432,  438,  68  S.  EL  80,  and  cases 
cited.  In  considering  the  question  raised  in 
this  ground  of  the  motion,  we  proceed  on 
the  theory  that  the  superior  court  can,  on 
appeal,  render  only  such  a  judgment  as 
might  have  been  rendered  in  the  court  of 
ordinary.  The  Code  of  Georgia  makes  no  ex- 
press provision  for  such  a  situation.  While 
not  constituting  authority  affording  justi- 
fication for  deciding  the  question,  it  may  be 
stated  that  the  practice  in  the  superior 
courts  of  this  state,  so  far  as  we  are  aware, 
has  been  contrary  to  the  contention  of  the 
plaintiff  in  error.  We  admit  that  this  alone 
would  not  be  conclusive;  for  instances  of 
this  kind  have  been  completely  overturned 
when  the  point  was  properly  raised,  as  in  the 
case  of  trover  suits.  It  must  be  admitted 
also  that  to  permit  the  court  of  ordinary  or 
the  superior  court  to  modify  or  change  the 
return  of  appraisers  setting  aside  a  year's 
support  may  bring  about  compUcati<MiSL 
This  would  be  especially  true  where  the 
appraisers  set  apart  a  tract  of  land  which 
for  some  legal  reason  could  not  be  set  aside, 
and  where  the  ordinary  or  the  superior  court 
were  called  upon  to  substitute  another  tract 
or  money  in  lieu  of  the  original  tract  of 
land.  These  complications,  similarly  to  the 
practices  above  mentioned,  furnish  only 
persuasive  reasons  for  accepting  the  view  of 
the  plaintiff  in  error  as  the  solution  of  this 
question.  Again,  suppose  the  jury  simply 
found  that  the  allowance  was  excessive  or 
insufiddent,  remanding  the  matter  to  new  ap- 
praisers, with  no  further  explanation  than 
that  the  allowance  was  excessive  or  insofii- 
cient;  this  might  result  in  another  allow- 
ance being  disallowed  for  similar  reasons.  If 
it  be  argued  that  the  jury  should  say  how 
much  too  large  or  how  much  too  small,  thus 
fixing  the  amount,  it  would  se^n  to  be  ab- 
surd to  send  it  back  to  appraisers  with  in- 
structions to  fix  the  allowance  at  an  amount 
stated.  This  would  result  only  in  loss  of 
time  and  increase  in  expense  with  no  corre- 
si>onding  benefit.    This  court  has,  however. 
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passed  upon  the  question  In  two  cases.  In 
one  of  the  cases  the  question  cannot  be  said 
to  have  been  directly  raised  except  by  the 
assignment  of  error  on  the  denial  of  the  mo- 
tion for  new  trial  complaining  that  the  ver- 
dict was  contrary  to  law.  In  that  case, 
Aiken  y.  Davidson,  146  Ga.  252,  91  S.  E.  34, 
there  was,  as  in  the  present  case,  an  appeal 
by  consent  from  the  court  of  ordinary  to 
the  superior  court  The  appraisers  had  set 
apart  the  sum  of  $1,000  for  the  support  of 
the  widow.  On  the  trial  in  the  superior 
court  this  amount  was  reduced  to  $300.  A 
Judgment  was  rendered  thereon  modifying 
the  return  of  the  appraisers  and  making  the 
latter  8um«  by  Judgment  of  the  oourt,  the 
amount  to  be  paid  to  the  widow  as  year's 
nipport.  A  motion  for  new  trial  was  made, 
and  among  the  grounds  was  that  aboTe  stat- 
ed, and  this  court  held: 

**The  verdict  finding  for  the  applicant  a  sum 
less  than  that  set  apart  by  the  appraisers  was 
anthorized  by  the  evidence.  The  refusal  to 
frant  a  new  trial  was  not  erroneous." 

The  Judgment  was  affirmed,  all  the  Justices 
concurring.  While  the  precise  point  now  un- 
der discussion  was  not  mentioned  in  the 
above  case  otherwise  than  as  stated,  the 
question.  It  would  seem,  was  necessarily  in- 
vi>lred  land  .decided^  Perhaps  counsel  in 
that  case  did  not  have  spedflcally  in  mind 
th<!  question  of  law  now  under  discussion, 
but  the  ground  of  the  motion  for  a  new  trial 
was  so  broad  and  comprehensive  as  to  in- 
clude it  However  this  may  be,  the  question 
8ecm«i  to  have  been  more  directly  raised  in 
the  case  of  Winn  v.  Lunsford.  130  Ga.  436, 
61  S.  E.  9.  The  second  headnote  in  that 
rase  is  as  follows: 

**Where  objections  to  the  return  of  apprals- 
frs  to  set  apart  and  assign  a  12  months'  sup- 
port to  the  widow  and  children  of  a  decedent 
have  been  IHed  and  sustained,  so  as  to  have 
the  effc"^  ci  aci  ending  the  return,  the  return 
of  the  ap|.jr9i8er8  and  the  Judgment  may  be  re- 
corded, and  w^  be  effective  to  set  apart  as  a 
12  months'  8un>ort  the  property  or  money  in- 
cluded in  the  report  as  corrected  and  amended 
Ij  the  Judgment." 

From  the  statement  of  facts  It  appears 
that  the  appraisers  set  aside  as  a  year's  sup- 
port for  the  widow  and  children  $346,  con- 
stituting the  eitire  estate,  as  they  appar- 
ently believed.  The  widow,  and  also  the  chil- 
dren, filed  caveats  to  the  return,  setting  up 
the  fact  that  small  items  of  personalty  had 
been  overlooked  by  the  appraisers.  Pending 
the  trial  of  this  issue  the  caveators  reached 
an  agreement  among  themselves,  and  on  their 
application  the  ordinary  passed  an  order  in 
open  court  reciting  that  the  caveators  had 
come  to  an  agreement  and  their  caveats  were 
withdrawn,  and  amending  the  return  of  the 
eoDunissloners  so  as  to  read  aa  per  stated 


agreement  of  the  parties.  It  was  further  or* 
dered  and  adjudged  that  '^the  said  commis- 
sioners return,  as  thus  amended,  be,  and 
the  same  Is  hereby,  made  the  judgment  of 
the  court."  Thereafter  an  administrator  was 
appointed  upon  the  estate,  and  he  filed  suit 
in  the  superior  court  for  the  purpose  of  re- 
covering the  property  to  be  applied  to  the 
expenses  of  administration  and  such  lawful 
claims  against  the  intestate  as  might  be 
presented,  the  balance,  if  any,  to  be  distrib- 
uted to  the  heirs  at  law  of  the  decedent 
To  this  petition  of  the  administrator  the 
widow  demurred.  The  court  sustained  the  de- 
murrer and  dismissed  the  case.  The  admin- 
istrator excepted.  One  of  the  allegations  of 
the  petition  of  the  administrator  was  that 
the  order  of  the  ordinary  setting  aside  the 
year's  support  was  void,  "because  the  ordi- 
nary had  no  authority  to  modify  or  in  any 
wise  change  the  return  of  the  appraisers." 
It  was  said  in  the  opinion  of  Mr.  Justice 
Evans,  speaking  for  his  court,  viz.: 

'There  is  no  provision,  in  case  the  objections 
are  sustained,  that  the  matter  be  again  re- 
ferred to  the  same  or  different  appraisers. 
Where  the  appraisers  file  their  return  with  the 
ordinary,  they  have  discharged  their  full  duty. 
Their  commission  becomes  functus  officio.  The 
statute  does  not  contemplate  any  further  ac- 
tion on  their  part  or  the  appointment  of  new 
appraisers.  It  would  therefore  seem  that  the 
legislative  intent  must  have  been  that,  in  case 
the  objections  were  sustained,  the  return  should 
be  amended  conformably  to  the  Judgment  sus- 
taining the  objections,  and,  as  thus  amended, 
should  be  recorded  by  the  ordinary.  As  was 
observed  by  the  present  Chief  Justice  in  Moore 
V.  Moore,  126  Ga.  739:  'If,  in  making  their 
return,  the  appraisers  have  acted  upon  insuffi- 
cient or  misleading  information  as  to  the  prop- 
erty owned  by  the  decedent  at  the  time  of  his 
death  or  as  to  any  other  relevant  fact  upon 
which  their  return  may  in  part  be  predicated, 
the  law  provides  a  remedy  for  any  person 
whose  legal  rights  may  be  injuriously  affected 
thereby,  by  giving  to  such  person  the  right  to 
caveat  the  return;  and,  upon  a  trial  of  the 
issue  thus  raised  before  the  ordinary,  all  the 
relevant  facts  may  be  developed  by  competent 
and  legal  evidence  introduced  for  this  purpose, 
and  the  return,  if  incorrect  and  improper,  un- 
der the  facts  disclosed,  may  be  corrected.' " 

Under  authority  of  the  two  last-named  cas- 
es we  hold  that  the  court  did  not  err  In  the 
instructions  to  the  Jury  of  which  complaint 
is  made  as  above  stated.  Our  attention  has 
been  called  to  the  procedure  in  cases  where 
dower  has  been  set  aside;  and  it  is  argued 
that  by  analogy  the  same  rule  should  apply 
in  the  case  of  year's  support  While  there 
Is  some  analogy  between  dower  and  year's 
support,  the  two  are  quite  dissimilar  In  some 
respects.  In  the  case  of  dower  the  propor- 
tionate share  due  the  widow  is  fixed  by  law. 
The  only  question  to  be  determined  by  com- 
missioners is  the  selection,  and  for  this  pur- 
pose explicit  provision  is  made  in  Civil  Code, 
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I  6257.    In  year's  support  the  amount  is  not 
fixed,  relatlyely  or  otherwise,  except  that — 

'*Among  the  necessary  expenses  of  adminis- 
tration, and  to  be  preferred  before  all  other 
debts,  except  as  otherwise  specially  provided, 
is  the  proYxsion  for  the  support  of  the  family 
♦  ♦  •  to  be  estimated  according  to  the  cir- 
cumstances and  standing  of  the  family  pre- 
Tionsly  to  the  death  of  the  testator  or  intes- 
tate, and  keeping  in  view  also  the  solvency  of 
the  estate.  If  there  be  a  vndow,  the  appraisers 
shall  also  set  apart,  for  the  use  of  herself  and 
children,  a  sufficient  amount  of  the  household 
furniture.  The  provision  set  apart  for  the 
family  shall  in  no  event  be  less  than  the  sum 
of  one  hundred  dollars;  and  if  it  shall  appear 
upon  a  just  appraisement  of  the  estate  that  it 
does  not  exceed  in  value  the  sum  of  five  hun- 
dred dollars,  it  shall  be  the  duty  of  the  apprais- 
ers to  set  apart  the  whole  of  said  estate  for 
the  support  and  maintenance  of  such  widow 
and  child  or  children,  or,  if  no  surviving  widow, 
to  the  lawful  guardian  of  the  child  or  children, 
for  their  benefit."    Civil  Code,  §  4041. 

In  that  division  of  the  opinion  in  Winn  ▼. 
Lunsford,  supra,  which  discussed  this  issue, 
it  was  said: 

"When  it  was  adjudged  that  articles  of  such 
value  as  would  not  enlarge  the  estate  above 
this  sum  were  omitted  from  schedule,  the  ap- 
praisers' return  could  be  corrected  so  as  to 
include  them.  When  the  beneficiaries  adjusted 
their  differences  by  agreeing  to  a  different  di- 
vision from  that  made  by  the  appraisers,  it 
was  of  no  concern  to  others  whether  the  ordi- 
nary had  the  right  to  effectuate  such  an  agree- 
ment by  amending  the  return  in  that  respect. 
The  whole  estate  was  theirs,  and  the  particular 
apportionment  affected  only  the  beneficiaries, 
who  are  not  complaining.' 
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We  do  not  think  this  reference  to  the  ad- 
justment of  the  differences  between  the  bene- 
ficiaries restricts  the  ruling  to  a  case  of  that 
kind.  The  agreement  between  them  seems 
to  have  had  reference  to  the  apportionment 
between  the  beneficiaries,  and  does  not  lim- 
it in  any  way  the  ruling  in  regard  to  the 
power  of  the  ordinary  to  correct  and  amend 
the  returns  and  to  make  the  same  the  Judg- 
ment of  the  court. 

Judgment  affirmed* 


(151  6a.  168) 

HALEY  V.  ATLANTIC  NAT.  FIRE  INS.  CO. 
et  al.    (No.  2092.) 

(Supreme  Court  of  Georgia.    Feb.  18,  1921.) 

(ByUahus  hy  the  Court,) 

ExeoDtors  and  administrators  ^=:»II5— >Mu8t 
not  do  any  act  Inconsistent  with  Interest  of 
estate;  when  purchasing  property  Individual- 
ly after  foreclosure  In  part  with  foreclosure 
Judgments,  not  entitled  to  reimbursement  for 
amount  paid  for  Judgmonts. 

It  is  the  duty  of  an  executor  of  an  estate 
not  to  accept  any  position  or  to  enter  into  any 


relation  or  to  do  any  act  inconsistent  with  the 
interest  of  the  estate.  Applying  this  principle, 
the  decree  complained  of  was  demanded  by  the 
evidence. 

Error  from  Superior  (3ourt,  Bibb  County; 
U.  A.  Mathews,  Judge. 

Proceeding  by  M.  H.  Haley,  as  executrix  of 
Herbert  F.  Haley,  opposed  by  the  Atlantic 
National  Fire  Insurance  Company  and  oth- 
ers. Exceptions  to  an  auditor's  report  were 
sustained,  and  the  petitioner  brings  error. 
Affirmed. 

Mrs.  Mamie  H.  Haley,  as  executrix  of  the 
estate  of  Herbert  F.  Haley,  filed  an  equitable 
petition,  in  which  she  alleged  that  the  funds 
of  the  estate  in  her  hands  amounted  to  $19,- 
927.40;  that  the  claims  against  the  estate 
held  by  numerous  creditors  were  largely  in 
excess  of  the  assets  in  her.  hands;  that  the 
claimants  were  asserting  various  priorities; 
and  that  she  was  unable  to  determine  who 
were  the  creditors  entitled  to  receive  the 
funds  in  her  hiv^da  She  prayed  that  the 
creditors  named  in  the  petition  be  required 
to  prove  their  several  claims  and  set  up  their 
respective  priorities;  that  the  assets  of  the 
estate  be  marshaled;  and  that  she  be  given 
direction.  In  the  schedule  of  creditors  at- 
tached to  the  petition  the  plaintiff  named 
herself,  as  an  individual,  as  a  creditor  of  the 
estate.  Thereafter  she  filed  an  intervention, 
as  an  individual,  asserting  a  claim  for  (12,- 
382.52  against  the  estate,  alleged  to  have  beeiT 
paid  by  her  to  Isaac  Block  out  of  her  in- 
dividual funds,  in  satisfaction  of  the  hal- 
ance  due  on  three  large  Judgmwits  in  favor 
of  Block  and  against  Herbert  F.  Haley.  The 
case  was  referred  to  an  auditor  for  a  r^ort 
on  all  issues  of  both  law  and  fact  One  of 
the  creditors  of  Herbert  F.  Haley's  estate, 
the  Atlantic  National  Fire  Insurance  Com- 
pany, hereinafter  called  the  company,  re- 
sisted Mrs.  Haley's  claim,  but  the  auditor's 
findings  of  law  and  of  fact  were  favorable  to 
Mrs.  Haley.  To  the  report  of  the  auditor  the 
company  filed  its  exceptions  both  of  law  and 
of  fact ;  and  the  exceptions  were  approved  by 
the  Judge.  Upon  the  trial  of  the  exceptions 
of  fact  the  court  directed  a  verdict  sustain- 
ing each  of  the  exceptions,  and  rendered  a 
decree  sustaining  the  exceptions  of  law.  Mrs. 
Haley  excepted. 

P.  F.  Brock,  of  Macon,  for  plaintiiT  In 
error. 

Miller  ft  Jones,  P.  F.  Brock,  Byals  &  Ander- 
son, R.  O.  Jordan,  Chas.  H.  Garrett,  Ellis  A 
Glawson,  and  T.  S.  Felder,  all  of  Macon,  f6r 
defendants  in  error. 

GEOKGE,  J.  (after  stating  the  facts  as 
above).  Herbert  F.  Haley,  during  his  life- 
time, borrowed  $10,000  on  his  home  place  on 
Mulberry  street  in  the  dty  of  Macon,  $22,500 
on  the  Findley  foundry  property,  and  $25,000 
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on  the  Lawton- Jordan   property,  all  from  r  of  the  20  days  the  agreement  was  extended  10 


Isaac  Block.  The  loan  on  the  Lawton-Jordan 
property  was  subsequently  reduced  to  $20,- 
000.  Haley  tailed  to  pay  these  loans,  and 
Block  Instituted  proceedings  to  foreclose 
tbem.  Haley  interposed  various  objections  to 
the  foreclosure  proceedings,  but  Block  finally 
obtained  Judgments.  Further  litigation  en- 
sued; and  when  Block  advertised  the  prop- 
erties for  sale  Haley  interposed  affidavits  of 
iUegality.  Under  agreemait,  one  of  the  affi- 
davits of  illegality  was  withdrawn ;  and  the 
Mulberry  street  place,  or  home  place,  was 
sold  in  May,  1917,  and  Block  became  the  pur- 
cbaser  of  this  property.  Block  entered  into 
an  agreement  with  the  Rutherford  Invest- 
ment Company,  a  corporation,  in  which  Haley 
was  interested  and  of  which  he  was  president, 
by  the  terms  of  which  the  investment  com- 
pany was  to  be  permitted  to  redeem  the  Mul- 
berry street  property  upon  conditicHis  stated. 
The  consideration  ot  this  agreement,  or  a 
part  thereof,  was  a  transfer  of  certain  city 
lots,  parts  of  the  Rutherford  place,  to  Block. 
At  the  same  time  a  rent  contract  was  made 
by  Block  with  Haley,  by  the  terms  of  whldh 
Haley  agreed  to  pay  certain  rent  for  the  Mul- 
berry street  property.  One  thousand  dollars 
was  paid  to  Block  on  August  1,  1917,  and 
was  credited  on  the  fi.  fa. ;  but  other  condl- 
tioDs  of  the  agreement  were  not  carried  out. 
In  October,  1917,  Block  made  a  new  agree- 
ment with  the  Rutherford  Investment  Com- 
pany, Herl)ert  F.  Haley,  Incorporated,  and 
Herbert  F.  Haley,  individually.  In  substance 
the  agreement  recited  the  terms  of  the  pre- 
Yloos  agreement  and  the  desire  that  further 
time  be  giv^i  on  some  of  the  conditions  there- 
in named ;  that  Judgments  had  been  obtained 
in  fAYOT  of  Block  against  Haley  on  the  Find- 
ley  foundry  loan  and  the  Lawton-Jordan  loan, 
and  that  affidavits  of  illegality  had  been  filed 
to  said  judgments;  that  in  consideration  of 
the  withdrawal  of  the  affidavits  of  illegality 
Block  agreed  to  give  further  time  to  redeem 
the  Mtriberry  street  property,  and  also  agreed 
not  to  sell  the  Findley  foundry  and  Lawton- 
Jordan  properties  until  the  first  Tuesday  in 
January,  1918 ;  and  that  in  the  event  certain 
payments  were  made-  before  that  time  fur- 
ther indulgence  should  be  granted  to  Haley. 
The  terms  of  this  agreement  were  not  car- 
ried out;  and  on  the  first  Tuesday  in  Janu- 
ary, 1918»  the  Findley  foundry  prc^ierty  and 
the  Lawton-Jordan  properties  were  sold  by 
the  sheriff,  and  were  purchased  by  Block  for 
15,000  each.  On  the  date  of  the  sale  Block 
entered  into  another  agreement  with  Haley 
and  the  two  corporations  named,  which  agree- 
ment referred  to  the  previous  agreements, 
and  recited  that  Haley  had  failed  to  comply 
with  the  terms  thereof,  and  that  in  conse- 
qnence  the  Ilndley  foundry  and  Lawton- 
Jordan  properties  had  been  sold,  but  gave  to 
Haley  the  privilege  of  redeeming  these  prop- 
erties upon  named  conditions  to  be  performed 
within  20  days  thereafter.   At  the  expiration 


days.  On  the  10th  day  after  the  extension 
Block's  attorney  communicated  with  Haley, 
and  reminded  him  that  his  time  was  about  to 
expire,  and  that  he  would  be  given  until  mid- 
night to  comply  with  the  conditions  named 
in  the  agreement.  Haley  promised  to  com- 
ply, but  failed  to  do  so.  He  died  the  next 
day.  Mrs.  Haley  qualified  as  executrix  of 
her  husband's  will,  and  her  representatives 
thereafter  advised  Block's  attorney  that  they 
had  found  the  agreements  hereinbefore  re- 
ferred to  among  the  papers  of  Haley,  and  tn 
effect  asked  that  Mrs.  Haley  be  substituted 
for  Mr.  Haley  in  the  agreements.  Block's 
attorney  and  Mrs.  Haley's  representatives 
entered  into  negotiations  to  that  end.  In  the 
meantime  Block,  through  his  attorney,  sold 
the  Mulberry  street  property  at  a  larger  sum 
than  Mrs.  Haley  was  willing  to  i>ay  for  it; 
and  it  was  agreed  that  this  excess  should  be 
credited  on  the  two  remaining  fi.  fas.,  Mrs. 
Haley  having  theretofore  advised  Block  that 
she  would  pay  the  indebtedness  due  him  and 
take  over  the  properties. 

At  this  point  there  is  some  conflict  in  the 
evidence.  Mrs.  Haley  contended  that  an 
agreed  siun  was  to  be  paid  and  was  paid  as 
the  purchase  price  of  the  Findley  foundry 
and  the  Lawton-Jordan  and  Rutherford  prop- 
erties, and  a  separate  sum  for  the  Judgmenl» 
against  Haley.  It  is  not  di&3>uted  that  Block 
(the  negotiati<xis  on  his  part  having  been  con- 
ducted entirely  by  his  attorney)  insisted  up- 
on the  payment  of  the  fuU  balance  due  upon 
the  Judgments  after  the  amount  realized  from 
the  sale  of  the  Mulberry  street  property  had 
been  credited  there<»i.  In  making  the  calcula- 
tion it  is  also  undisputed  that  payments  made 
by  Haley  during  his  lifetime  on  account  of 
his  indebtedness,  and  the  rents  paid  by  him 
for  the  dwelling  house  under  the  first  agree- 
ment mentioned  above,  were  credited  on  the 
remaining  fi.  fa&  It  also  appears  that  noth- 
ing was  charged  by  way  of  purchase  price 
excei>t  the  principal,  interest,  attorney's  f^es 
and  cost,  taxes,  and  insurance  paid  by  Block 
on  account  of  said  properties,  and  certain  in- 
cidental expenses  incurred  by  him  in  pro- 
tecting or  defending  his  claims  upon  said 
properties.  The  amount  finally  agreed  upon 
was  $48,382.50.  Block  refused  to  convey  the 
real  estate  for  any  sum  which  would  leave 
an  impaid  balance  on  the  fi.  fas.;  that  is  to 
say,  Block  insisted  upon  the  payment  of  the 
full  balance  due  on  the  fi.  fas.,  plus  certain 
additional  items  above  mentioned,  as  a  con- 
dition precedent  to  a  transfer  of  the  prop- 
erties or  the  fi.  fas.  Mrs.  Haley  insisted, 
however,  that  she  was  unwilling  to  pay  more 
than  $86,000  for  the  land,  and  that  she  in 
fact  paid  $36,000  for  the  Findley  foundry 
property,  the  Lawton-Jordan  property,  and 
the  Rutherford  lots;  and  that  the  balance, 
to  wit,  $12,883.52,  was  paid  for  the  transfer 
of  the  Judgments.  It  is,  however,  not  dis- 
puted that  the  balance  of  $12,383.52  was  to 
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be  paid  for  tbese  Judgments,  because  such 
amount  represented  the  unpaid  balance  on 
the  judgments  after  crediting  the  Judgments 
with  the  purchase  price  of  the  real  estate. 
Two  separate  checks  were  given  by  Mrs. 
Haley  to  Block,  one  for  $36,000  and  one  for 
$12,3S3.52.  The  checks  were  accepted  and  the 
deeds  to  the  property  from  Block  to  Mrs. 
Haley  were  executed  and  delivered,  and  the 
tl.  fas.  transferred  to  her. 

Mrs.  Haley  contends  that  Herbert  F.  Haley, 
at  the  time  of  his  death,  had  no  right  what- 
ever, by  option  to  purchase  or  otherwise,  in 
the  real  estate  conveyed  to  her  by  Block.  On 
the  other  hand,  the  company  (the  defendant 
in  error)  contends  that  it  was  not  necessary 
for  the  estate  of  Herbert  F.  Haley  to  have 
an  enforceable  interest  in  the  properties  in 
order  to  prevent  Mrs.  Haley  from  purchasing 
them  at  less  than  the  Judgment  debts,  under 
the  admitted  facts.  This  is  the  controlling 
question ;  and  in  the  view  we  take  of  the 
matter  it  is  lumecessary  to  rule  upcm  the 
questions  of  pleading  and  practice  presented 
by  the  record. 

The  evidence  establishes  without  dispute 
that  Block  was  willing  to  surrender  the  real 
estate  and  the  Judgments  upon  the  payment 
of  the  Judgment  debts,  including  certain  items 
mentioned  above,  even  though  he  had  pur- 
chased the  properties  at  foreclosure  sale,  and 
even  though  the  right  of  Haley  or  the  cor- 
I>oration  to  redeem  the  property  or  any  part 
of  it  had  expired.  It  is  likewise  undisputed 
that  Block  refused  to  m«»kc  a'  conveyance  of 
the  properties,  or  any  of  them,  unless  and 
until  he  received  the  full  amoimt  due  upon 
the  Judgments.  It  appears  that  it  was  im- 
material to  him  whether  a  portion  of  the 
money  due  him  should  be  considered  as  the 
purchase  price  of  the  real  estate  and  a  por- 
tion as  the  purchase  price  of  the  fi.  fas.  It  is 
admitted,  however,  that  the  amount  to  be 
paid  for  the  land,  accepting  Mrs.  Haley's 
contention  as  true,  was  to  be  credited  upon 
the  fi.  fas.,  and  that  the  balance  then  remain- 
ing was  to  be  paid  to  Block,  and  that  in 
consideration  of  the  full  payment  of  the  bal- 
ance upon  the  Judgments  both  the  real  estate 
and  the  Judgments  were  to  be  transferred. 
Although  no  legal  obligation  rested  upon 
Mrs.  Haley,  as  executrix,  to  redeem  the  prop- 
erty for  the  benefit  of  the  estate,  and  al- 
though the  estate  had  no  right  to  redeem 
which  it  could  enforce  in  law  or  In  equity,  in 
effect  Block  agreed  to  the  redemption  of  the 
property  by  the  payment  of  the  amount  due 
him  on  the  Judgments.  He  carried  out  the 
agreement  Mrs.  Haley  must  be  presumed  to 
have  known  that  the  estate  had  a  sum  of 
money  in  hand,  or  which  would  oome  into  her 
hands  as  executrix.  Accepting  Mrs.  Haley's 
version  of  the  transaction  as  true,  when  she 
became  the  purchaser  of  the  real  estate  from 
Block  she  put  herself  as  an  individual  In  a 
position  that  was  in  conflict  with  the  proper 
discharge  of  her  duties  as  executrix.    Upon 


the  terms  and  conditions  named  by  Block  the 
executrix  of  Haley's  estate,  as  an  individual 
was  not  at  liberty  to  purdiase  the  property 
and  claim  the  right  to  be  reimbursed  out  of 
the  funds  of  the  estate  for  the  money  paid 
for  the  Judgments.  It  is  obvious  that  it  was 
to  her  Interest  as  an  individual  to  buy  the 
real  estate  for  as  low  a  price  as  possible. 
If  she  had  been  willing  to  pay  $48,383.50  for 
the  real  estate,  the  Judgments  would  have 
been  fully  paid  under  Block's  agreement  It 
is  manifest,  therefore,  that  under  the  terms 
and  conditions  named  by  Block  the  interest 
of  the  estate  demanded  that  the  value  of  the 
lands  be  placed  as  high  as  possible,  while. 
Mrs.  Haley's  interest  demanded  that  she  buy 
the  land  for  as  small  a  price  as  possible,  in 
order  that  she  might  have  the  largest  poe- 
sible  claim  against  the  estate  for  reimburse- 
ment as  transferee  of  the  fi.  fas.  We  do  not 
assert  that  Mrs.  Haley  acted  in  bad  faith. 
Under  the  authorities,  the  question  of  good 
faith.  In  such  circumstances,  is  Immaterial. 
It  may  be  that  the  purchase  by  Mrs.  Haley 
was  in  fact  advantageous  to  the  estate.  ThlB 
argument  has  been  often  advanced,  and  as 
often  rejected.  The  broad  rule  of  equity,  ap- 
plicable alike  to  agents,  partners,  guardians, 
executors,  administrators,  and  directors,  and 
managing  officers  of  corporations,  is  that  It  is 
the  duty  of  a  trustee  not  to  accept  any  posi- 
tion or  to  enter  into  any  relation  or  to  do 
any  act  inconsistent  with  the  Interest  of  the 
beneficiary.  2  Pomeroy's  Equity,  655,  §  W77. 
See  Fleming  ▼.  Foran,  12  Ga.  694 ;  Midioud 
V.  Girod,  4  How.  603, 11  L.  Ed.  1076;  Nivens 
V.  Nivens,  133  Fed.  39,  66  0.  C.  A.  145;  Crum- 
ley V.  Webb,  44  Mo.  444,  100  Am.  Dec.  306; 
Davis  V.  IJamlln,  108  III.  39,  48  Am.  Rep. 
541 ;  Trice  T^  Comstock,  121  Fed.  620,  57  O- 
C.  A.  646,  61  t.,R.  A.  176;  Fultwi  v.  Whitney, 
66  N.  Y.  548.  W«  think  the  general  principle 
is  applicable  and  bpntroUing  here.  Although 
the  estate  represented  by  Mrs.  Haley  had  no 
enforceable  right  under  the  contract  with 
Block,  she  could  not  ^  an  Individual  accept 
the  ofl'er  of  Block  and  appropriate  the  benefits 
of  his  offer  to  her  ownNjise,  to  the  possible 
injury  of  the  estate.  Th^ycontroUlng  fact  la 
that  the  agreement  was  mVde  by  Block,  and 
that  he  did  actually  carry  iut  the  agreement 
in  all  substantial  particulajp.  Whether  the 
estate  represented  by  Mrs.  HJftley  was  in  posi- 
tion to  accept  the  offer  of  Alock  is  likewise 
Immaterial.  ) 

Mrs.  Haley  cannot  claim  [the  balance  due 
upon  the  fi.  fas.,  although  spch  balance  was 
actually  paid  by  her  out  of  ber  own  funds, 
so  long  as  she  withholds  frPni  the  estate  tne 
advantage  obtained  by  her  f  n  the  transaction 
by  which  the  outstanding  cljaim  was  acquired. 
If  she  had  offered  to  surrender  to  the  court 
to  be  administered  for  thi  benefit  of  the  e» 
tate,  the  land  that  she  ac Juired  in  the  trans- 
action, her  right  to  be  jreimbursed  by  the 
estate  for  her  expenditurelB  In  acquiring  said 
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land  and  Judgments  could  not  liave  been  ques- 
doned. 

It  follows  from  what  we  liave  said  that  the 
decree  rendered  by  the  court  was  right,  Ir- 
lespectiTe  of  the  correctness  of  the  court's 
ruling  upon  the  questions  of  pleading  and 
practice  presented  by  the  record. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  164) 

DE  LOACH  et  at.  v.  CAMPBELL  et  al. 

(No.  2093.) 

(Sopreme  Court  of  Georgia.    Feb.  18,  19ZI.) 

Error  from  Superior  Court,  Bulloch  County; 
A.  B.  Iiovett,  Judge. 

Action  between  R.  W.  De  Loach  and  others 
and  Mrs.  Elisha  Campbell  and  others.  Judg- 
ment for  the  latter,  and  the  former  bring  er- 
ror.   Affirmed. 

Anderson  &  Jones  and  Johnston  ft  Cone,  all 
of  Statesboro,  for  plaintiffs  in  error. 

Deal  &  Benfroe,  of  Statesboro,  for  defend- 
ants in  error. 

BECK,  P.  J.  There  was  sufficient  evidence 
to  authorize  the  verdict  in  this  case;  and  the 
charges  of  the  court  upon  the  subject  of  pre- 
scription are  not  erroneous  on  the  ground  that 
the  pleadmgs  and  the  evidence  did  not  author- 
ize the  same. 

Judgment  affirmed. 

All  the  Justices  concur. 


(26  Ga.  App.  2S4) 

UPSHAW  BROS.  V.  STEPHENS. 
(No.  11555.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  16,  1921.) 

fSyUalHU  hy  Editorial  Sialf.) 

1.  Appeal  and  error  ^=:9l050(2)— Evidenoe  as 
to  oellateral  issue  held  not  prejudicial. 

Admission  of  evidence  as  to  fact  of  levy 
on  cotton  held  to  relate  only  to  a  collateral 
issue  in  the  case,  and  hence  not  prejudicial  if 
erroneously  admitted. 

2.  Appeal  and  error  ^=s»728 (2)— Assignment  of 
error  to  documentary  evidence,  without  giv- 
ing contents,  Incomplete. 

Assignment  of  error,  excepting  to  certain 
documentary  evidence  described  as  cotton  bills 
only,  without  giving  the  contents  of  the  bills  or 
their  substance.  Is  incomplete,  and  cannot  be 
considered. 

3.  Appeal  and  error  ^=>499 (3)— Admission  of 
evidence  not  reviewable,  where  objection  does 
not  appear. 

An  assignment  of  error,  excepting  to  admis- 
non  in  evidence  of  a  certain  account  book  kept 
by  the  plaintiff,  cannot  be  considered,  where  It 
does  not  appear  what  objection,  if  any,  was 


made  to  its  admission  when  It  was  offered  in 
evidence. 

4.  Appeal  and  error  ^=:»I068(I)— No  complaint 
of  charge  relating  to  set-off,  where  there  was 
no  recovery. 

Jury  not  having  found  a  verdict  for  defend- 
ant's set-off  or  counterclaim,  any  error  in  the 
charge  relating  to  defendant's  right  to  recover 
such  set-off  or  counterclaim  was  harmless  to 
the  plaintiff. 

5.  Trial  ^=s»256 (6)— Charge  held  not  erroneous, 
In  absence  of  special  requested  charge. 

Charge  of  court  in  action  to  foreclose  land- 
lord's lien  for  guano  lumished,  not  stating  the 
issue  so  that  the  jury  could  understand  exact- 
ly what  was  their  duty,  and  what  issues  they 
really  were  trying,  is  not  error,  in  absence  of 
special  request  to  charge. 

6.  Trial  ^=s»233(i)— Instniotion  held  not  er- 
roneous in  falling  to  state  issue. 

A  charge,  *'Tou  look  to  the  papers  and  see 
what  the  amount  is,  if  I  don't  correctly  quote 
it;  that  is  the  issue,  and  it  is  a  pure  and  simple 
issue  of  fact  which  you  are  to  determine," 
held  not  erroneous,  in  that  it  did  not  state  any 
issue  to  the  jury. 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  F.  A.  Irwin,  Judge. 

Action  by  Upshaw  Bros,  against  Bobert 
Stephens.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

The  fourth  ground  of  the  amendment  to 
the  motion  for  new  trial  was  as  follows: 

Because  the  court  did  not  sustain  the  objec- 
tions of  J.  H.  McLarty,  counsel  for  the  plain- 
tiff, to  objections  made  of  L.  C  Upshaw,  a 
witness  sworn  for  the  plaintiff:  **Q.  What  did 
you  do  then?  A.  We  levied  on  some— referring 
to  crop.  He  had  some  cotton  there  and  it  was 
levied  on  by  some  other  party."  Mr.  Merritt 
objected  and  said:  '*The  levy  would  be  the. 
best  evidence."  The  Court:  "Just  state  what 
they  did."  Addressing  plaintiff's  counsel,  the 
court  stated:  **Have  you  those  liens?"  Mr. 
McLarty  says:  "I  have  mine."  It  is  insisted 
that  the  court  erred  in  not  allowing  L.  C.  Up- 
shaw, witness  for  the  plaintiff,  to  explain  about 
the  levy,  because  there  was  no  dispute  about  it, 
and  Upshaw  would  have  shown  that  the  plain- 
tiff got  nothing  on  account  of  the  cotton  that 
was  levied  on,  when  taken  in  connection  with 
his  other  evidence  in  the  record  in  the  case. 

The  charge  relating  to  defendant's  right 
to  set-off  or  counterclaim  was  as  follows: 

"Upshaw  Bros,  foreclosed  a  landlord's  lien 
for  guano  furnished  to  make  a  crop,  and  levied 
upon  certain  property  of  Robert  Stephens, 
and  he  filed  a  counter  affidavit,  denying  that  he 
owed  the  amount  set  out  in  the  lien,  or  any 
part  of  it,  and  further  claims,  as  set  out  in 
the  papers,  judgment  against  them,  says  he 
has  overpaid  them  in  this  amount,  and  that 
makes  the  issue  that  you  are  to  try  in  this 
case.  The  plaintiff  claims  130  and  some  odd 
dollars  due  and  foreclosed  their  lien  for  that 
amount.  The  defendant  filed  a  counter  affidavit, 
and  denied  owing  any  part  of  that  amount,  and 
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in  addition  sets  up  the  daim  that  the  plaintiffs 
are  indebted  to  him,  I  betieve,  in  the  amoont  of 
$55.  You  look  to  llie  papers  and  see  what  the 
amount  is,  if  I  don't  quote  it  correctly;  and 
that  is  the  issue,  and  it  is  a  pure  simple  issue 
of  facts  that  you  are  to  determine.  You  look 
to  the  papers  that  have  been  introduced  be- 
fore you,  all  the  books  that  have  been  intro- 
duced, and  the  witnesses  that  have  been  ex- 
amined here  on  this  stand,  and  see  what  the 
truth  of  this  transaction  is.  You  see  the  wit- 
nesses on  the  stand,  hear  their  manner  of  tes- 
tifying, and  it  is  left  with  the  jury  to  say 
what  the  truth  is." 

It  was  Insisted  by  appellant  that  the  fore- 
going charge  of  the  court  was  error,  on  the 
ground  that  it  did  not  state  the  issue  before 
the  Jury  clearly,  so  that  the  Jury  could  un- 
derstand exactly  what  was  their  duty,  and 
what  issues  they  really  were  trying,  and  ap- 
pellant claimed  that  the  court  erred  further 
in  this  charge  in  saying  to  the  Jury: 

'*You  look  to  the  papers  and  see  what  the 
amount  is,  if  I  don't  correctly  quote  it;  that 
ia  the  issue  and  it  is  a  pure  and  simple  issue  of 
facts  which  you  are  to  determine*' 

—on  the  ground  that  this  is  not  stating  any 
'particular  issues  to  the  Jury,  and  it  was  er- 
ror in  not  stating  it — Statement  by  editor. 

J.  H.  McLarty,  of  Douglasville,  U  Z.  .Dor- 
sett,  of  Carrollton,  and  James  &  Bedgood, 
of  Atlanta,  for  plaintiff  in  error. 

D.  S.  Strickland  and  Astor  Merritt,  both 
of  Douglasville,  for  defendant  In  error. 

STEPHENS,  J.  [1]  1.  The  evidence  as  to 
the  fact  of  levy,  the  admission  of  which  is 
objected  to  in  the  fourth  ground  of  the 
amendment  to  the  motion  for  a  new  trial, 
relates  only  to  a  collateral  issue  in  the  case, 
and,  even  if  erroneously  admitted,  could  in 
no  way  have  operated  to  prejudice  the  plain- 
tiff's case  before  the  Jury. 

[2]  2.  The  fifth  assignment  of  error,  ez- 
cepUng  to  certain  documentary  evidence  de- 
scribed as  cotton  bills  only,  without  giving 
the  contents  of  the  bills  or  their  substance, 
is  incomplete  and  cannot  be  considered. 

[3]  3.  The  sixth  assignment  of  error,  ex- 
cepting to  the  admission  in  evidence  of  a  cer- 
tain account  book  kept  by  the  plaintiff,  can- 
not be  considered,  because  it  does  not  appear 
what  objection,  if  any,  was  made  to  its  ad- 
mission when  it  was  offered  in  evidence. 

[4]  4.  The  Jury  not  having  found  a  verdict 
for  the  set-off  or  counterclaim  of  the  defend- 
ant, any  error  In  the  charge  relating  to  the 
defendant's  right  to  recover  such  set-off  or 
counterclaim  was  harmless  to  the  idaintiff. 

[5,  6]  5.  The  charge  of  the  court  fairly  sub- 
mitted the  issues  to  the  Jury,  and,  in  the  ab- 
sence of  any  special  request  to  charge,  was 
not  subject  to  any  of  the  exceptions  urged 
thereto. 

6.  The  evidence  supports  the  verdict  for 


the  defendant  which  has  the  approval  of  the 
trial  Judge,  and,  no  error  of  law  appearing, 
the  plaintiff's  motion  for  a  new  trial  was 
properly  overruled. 
Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(88  W.  Va.  17) 

KAHN  V.  AMERICAN  RAILWAY  EXPRESS 

CO.    (No.  4199.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(ByUabus  hy  ike  Court.) 

!•  Commeroe  (8ss>88  —  Questions  as  to  oom- 
morco  regulatioas  determinable  exolnslvely 
by  federal  law. 

Questions  pertaining  to  the  validity,  con- 
struction, and  operation  of  an  interstate  com- 
merce regulation  prescribed  or  approved  by  the 
Interstate  Commerce  (Commission,  under  the 
authority  conferred  upon  It  by  the  Carmack 
Amendiment  of  the  Hepburn  Act  (U.  S.  (3omp. 
St  §§  8604a,  8604aa),  passed  by  the. Congress 
of  the  United  States,  are  determinable  exdU" 
sively  by  federal  law. 

2.  Carriers  ^s»l59(2)  —  Contract  reqnirino 
claim  for  loss  to  be  made  within  foor  montfia 
after  reasonable  time  for  delhrery  bald  valid. 

As  tested  by  such  law,  a  clause  in  a  con- 
tract of  affreightment  between  an  express  com- 
pany and  a  shipper,  respecting  an  interstate 
shipment,  and  providing  that,  in  case  of  the 
failure  of  the  carrier  to  make  delivery,  a  daim 
for  loss,  damage,  or  injury  must  be  made  in 
writing  to  the  originating  or  delivering  carrier, 
within  four  months  after  a  reasonable  time  for 
delivery  has  elapsed,  as  a  condition  precedent 
to  right  of  recovery,  is  valid. 

3.  Carriers  c=>  1 59  (2) —  Requirement  of  claln 
for  loss  within  four  months  held  applioablc 
to  loss  of  portion  of  goods  by  theft. 

The  limitation  prescribed  in  such  dause  is 
applicable  to  a  daim  for  the  loss  of  a  portion 
of  a  package  of  goods,  due  to  abstraction  and 
theft  thereof  in  transit,  and  consequent  failure 
to  deliver  it. 

4.  Carriers  (8ss>l59(2)  —  Nondlsoovery  of  loss 
by  shipper  within  time  for  making  claim  held 
not  to  extend  time  thereof. 

In  the  absence  of  conduct  on  the  part  of 
the  carrier  working  hindrance,  obstruction,  or 
concealment  of  such  loss,  nondiscovery  there- 
of by  the  shipper  within  Uie  period  of  the  limi- 
tation does  not  exclude  the  claim  from  the  op- 
eration of  the  limitation,  nor  extend  the  time 
thereof. 

5.  Carriers  ^s»i66  —  Reasonableness  of  time 
for  delivery  as  determining  time  for  making 
claim  held  question  of  law. 

If,  upon  the  question  of  reasonableness  of 
"time  for  delivery*'  under  such  contract,  the 
facts  are  such  as  afford  no  ground  for  two  dif- 
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ferent   and  istelliirent  opinions   reflpecting  it, 
the  court  may  determine  it  as  one  of  law. 

6.  Carriers  ^s»t59(3)  —  Carrier  held  not  to 
have  waived  ilmitatloii  of  time  for  making 
claim  for  loss. 

Althongli  a  carrier  may  waive  the  benefit  of 
sndi  a  limitation  by  express  agreement  or  by 
inconsistent  conduct,  a  waiver  thereof  cannot 
be  predicated  upon  oondnct  which  neither  ad- 
mits liability  nor  denies  it,  upon  receipt  of  ver- 
bal notice  of  the  loss,  after  expiration  of  the 
period  of  limitation,  and  later  invokes  protec- 
tion of  the  limitation,  upon  disclosure  of  ac- 
tuality of  the  loss  and  the  time  and  circum- 
stances thereof. 

Error  to  Clrcait   Court,   Mercer  County. 

Action  by  B.  Kahn  against  the  American 
Railway  Express  Company.  Judgment  for 
defendant*  and  plaintiff  brings  error.  Afr 
firmed* 

Russell  S.  Ritz,  of  Bluefleld,  for  plalntUf 
in  error. 

McGlaugherty  &  Richardson,  of  Bluefleld, 
for  defendant  in  error. 

POFFENBARGER,  J.  The  Judgment  com- 
plained of  on  this  writ  of  error  was  rendered 
in  favor  of  the  defendant,  on  a  demurrer  to 
the  plaintUTs  evidence,  In  an  action  of  as- 
anmpeit  against  a  common  carrier  engaged  in 
interstate  transportation,  for  the  value  of 
goods  delivered  to  it  at  Bluefleld,  W.  Va., 
for  carriage  to  the  city  of  New  York  and  de- 
livery there,  and  not  delivered,  but,  on  the 
contrary,  lost  by  the  carrier. 

The  goods  in  question  were  part  of  a  con- 
signment of  furs,  from  the  plaintiff  to  the 
firm  of  Kruskal  &  Kruskal  of  New  York,  in- 
voiced at  the  sum  of  $1,422.50.  The  package 
waa  delivered  to  the  consignee  within  three 
days,  but  it  contained  gooda  of  the  value  of 
mly  $882.60.  The  balance,  amounting  to  $540 
in  value,  had  been  abstracted  and  stolen 
therefrom.  The  loss  waa  not  discovered, 
however,  untH  about  six  months  had  elapsed 
from  the  date  of  the  shipment  The  furs 
were  part  of  a  lot  that  had  been  shipped  to 
the  plaintiff  on  consignment,  with  right  of 
return  of  such  portions  thereof  aa  should  not 
be  desired  or  could  not  be  sold.  Those  in 
gnestloii  were  returned 'for  credit  on  plain- 
tiff*8  account  with  Kruskal  &  Kruskal  and 
they  were  credited  aa  received,  but  receipt 
thereof  was  not  acknowledged.  The  shipment 
was  made  October  5,  1018,  and  settlement 
waa  not  made  until  about  April  1,  1010.  In 
the  checking  up  at  about  that  date,  the  short- 
age and  loss  were  discovered  and  a  demand 
made  upon  the  carrier  for  compensation  for 
the  loss,  through  its  local  manager  at  Blue- 
field,  very  soon  afterward.  The  agent  nei- 
ther admitted  nor  denied  the  validity  of  the 
claim.  He  advised  the  claimant  to  ascer- 
tain all  the  facts  relating  to  the  matter  and 


obtain  an  afiidavit  from  the  consignees, 
Having,  done  so,  he  again  applied  to  the 
agent,  who  denied  liability,  on  the  ground 
that  the  claim  had  not  been  asserted  or 
made  within  the  time  stipulated  in  the  con- 
tract of  affreightment,  four  months  after  the 
lapse  of  a  reasonable  time  for  delivery. 
Avoidance  of  the  effect  of  this  limitation  of 
right  of  recovery  Is  attempted  on  the  grounds 
of  invalidity  thereof,  inapplicability  thereof 
to  the  demand  In  question,  if  valid,  and 
waiver  thereof.  If  valid  and  applicahle. 

The  clause  in  question,  purporting  to  limit 
liability,  reads  as  follows: 

"Except  where  the  loss,  damage,  or  injury 
complained  of  is  due  to  delay  or  daimage  while 
being  loaded  or  unloaded,  or  damage  in  trantdt 
by  carelessness  or  negligence,  as  conditions 
precedent  to  recovery,  claims  must  be  made  in 
writing  to  the  originating  or  delivering  car^ 
rier  within  four  months  after  delivery  of  the 
property,  or,  in  case  of  failure  to  make  deliv- 
ery, then  within  four  months  after  a  reasonable 
time  for  delivery  has  elapsed." 

[1]  The  shipment  having  been  an  interstate 
one,  the  issues  as  to  the  validity  and  appli- 
cability of  the  clause  in  question  dei>end  al- 
together upon  the  law  as  declared  by  the  fed- 
eral courts.  The  Carmack  Amendment  of 
the  Hepburn  Act  (U.  S.  Comp.  St.  §{  8604a, 
8604aa)  has  withdrawn  all  such  questions 
arising  in  interstate  transportation  from  the 
field  of  state  law  and  legislation.  Robinson 
V.  B.  &  O.  R.  Co.,  64  W.  Va.  406,  63  S.  E.  323 ; 
Mo.,  Kan.  &  Tex.  Ry.  Co.  v.  Harriman,  227 
U.  S.  665,  33  Sup.  Ct  462,  67  L.  Ed.  700; 
Adams  Express  Co.  v.  Cronlnger,  226  U.  S. 
401,  33  Sup.  Ct  148,  57  L.  Ed.  814,  44  L.  R. 
A.  (N.  S.)  257;  Mich.  Cent  R.  Co.  v.  Vree^ 
land,  227  U.  S.  50,  83  Sup.  Ct.  102,  57  L.  Ed. 
417,  Ann.  Cas.  1014C,  176;  Ga.,  Fla.  &  Ala. 
Ry.  Co.  V.  Blish  Milling  Co.,  241  U.  S.  100, 
36  Sup.  Ct  541,  eO  L.  Ed.  048. 

[2]  There  can  be  no  debatable  question 
about  the  validity  of  the  stipulation  under 
federal  law,  whatever  it  might  be  under 
state  law.  It  Is  not  a  limitation  against  lia- 
bility for  negligence  or  other  wrongful  con- 
duct Admitting  liability,  it  requires  only 
reasonable  diligence  on  the  part  of  the  dalm- 
ant  in  the  assertion  thereof.  Common  car- 
riage Is  a  public  function  and,  as  such,  it  is 
regulated  by  statute.  In  the  statute,  power 
is  conferred  upon  a  commission  to  determine 
what  are  reasonable  regulations,  and  that 
commission  has  approved  this  time  limitation 
upon  the  right  to  assert  claims  for  losses. 
The  reasonableness  and  legal  soundness  of 
such  a  limitation  had  been  afilrmed  before 
such  authority  was  conferred  upon  the  In- 
terstate Commerce  Comnrission  Express  Co. 
V.  Caldwell,  21  WaU.  264,  22  L.  Ed.  556. 
Similar  regulations  have  been  Judicially  ap- 
proved and  upheld  since.  Mo.,  Kan.  ft  Tex. 
Ry.  Co.  V.  Harriman,  227  U.  8.  665,  33  Sup. 
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Ot.  SOT,  67  L.  Ed.  690 ;  Ga.,  Tla.  ft  Ala.  Ry. 
Co.  V.  Blish  Milling  Co.,  241  U.  S.  190,  36 
Sup.  Ct  641,  60  L.  Ed.  948. 

[3]  The  circumstances  and  character  of 
the  loss  do  not  render  it  exceptional  and  the 
limitation  Inapplicable.  There  can  be  no  dif- 
ference in  principle,  as  regards  the  duty  to 
exercise  diligence,  between  the  loss  of  an  en- 
tire package  of  goods  and  a  part  of  a  pack- 
age, nor  between  loss  by  theft  and  loss  in 
some  other  way,  resulting  in  nondelivery. 
The  terms  are  general  and  cover  all  instances 
of  failure  to  deliver.  The  terms  **failure  to 
make  delivery"  have  been  authoritatively  de- 
fined as  being  "fully  adequate  in  their  literal 
and  natural  meaning  to  cover  all  cases  where 
the  delivery  has  not  been  made  as  required," 
Mr.  Justice  Hughes,  in  Oa.,  Fla.  ft  Ala.  Ry. 
Co.  V.  BUsh  Milling  Co.,  cited. 

[4]  Nor  can  the  period  of  limitation  be  ex- 
tended for  lack  of  discovery  of  the  loss.  Neg- 
ligence and  unnecessary  delay  in  the  asser- 
tion of  claims  for  losses  in  transportation  are 
the  evils  against  which  the  limitation  pro- 
vides. It  allows  reasonable  time  for  dis- 
covery of  the  loss  and  preparation  of  the 
claim,  and  the  claimant  must  avail  himself  of 
it  Otherwise,  the  regulation  would  be  useless 
and  ineffective.  Inability  to  discover  the 
loss,  in  time  is  not  claimed.  That  it  could 
have  been  discovered  immediately  after  the 
happening  thereof  is  obvious.  A  letter,  or 
telegraphic  or  telephonic  message,  of  inquiry 
would  have  disclosed  it  in  ample  time. 

[6]  Whether  nearly  60  days  is  *'a  reason- 
able time  for  delivery,**  in  transportation  by 
express-carrying  trains  between  Bluefield  and 
New  York,  is  a  question  about  which  there 
cannot  be  the  slightest  doubt  The  package 
was  delivered  within  three  days.  That  a 
period  of  one  or  two  months  suffices  is  so 
clearly  manifest  as  to  leave  no  room  for  two 
different  and  intelligent  opinions.  In  all 
such  cases,  the  function  of  the  jury  may  be 
dispensed  with  and  the  question  disposed  of 
by  the  court  as  one  of  law.  Schoonover  v. 
B.  &  O.  Ry.  Co.,  69  W.  Va.  560,  73  S.  B.  266, 
L.  R.  A.  1917F,  1,  Ann.  Cas.  191dB,  964; 
Hysell  V.  Central  City,  68  W.  Va.  769,  70 
S.  E.  767.  Reasonableness  of  time  for  per- 
formance of  an  act  of  any  kind  is  gov- 
erned by  the  general  rule  as  to  the  functions 
of  court  and  jury.  The  question  Is  often 
one  for  the  court  Detroit  Steel  Products 
Co.  V.  Daily  Telegraph  Printing  Co.,  102  S.  E. 
139;  Craft  v.  Isham,  13  Conn.  28;  Manu* 
facturing  Co.  v.  Br  mer,  49  N.  O.  429. 

[6]  The  undisputed  facta  relied  upon  aa 
constituting  waiver  by  the  defendant  are 
manifestly  insufficient.  Its  local  agent  nei- 
ther admitted  nor  denied  liability  at  any 
time  before  the  rejection  of  the  claim  for  de- 
lay in  presentation,  about  a  month  after  the 
discovery  of  the  loss.  When  the  matter  was 
brought  to  his  attention,  he  did  no  more  than 


ask  for  information  and  evidence  as  to  ac- 
tuality of  the  loss  and  its  circumstances. 
When  the  information  was  obtained,  it  re- 
vealed inexcusable  delay  in  assertion,  and  he 
rejected  the  claim  on  that  ground.  There  is 
no  evidence  of  any  promise  at  any  time  to 
adjust  or  pay  the  claim,  nor  of  any  rejection 
of  the  claim  on  any  ground  other  than  delay 
in  assertion.  The  limitation  was  invoked  and 
relied  upon.  There  are  numerous  Instances 
in  which  the  benefit  of  such  limitations  has 
been  waived  by  conduct  Michie,  Carriers,  I 
1453,  citing  many  decisions.  In  this  case, 
however,  there  is  no' proof  of  any  t&ct  that 
can  be  deemed  to  have  wrought  a  waiver. 

For  the  reasons  stated,  the  judgment  will 
be  affirmed. 


(88  W.  Va.  777) 

DAY  et  al.  v.  KRAMER.    (No.  4073.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.) 

(Byllahus   hp  the  Court.) 

Frauds,  statute  of  «=»!  1 8(3}— Letters  by  de- 
fendant in  suit  for  speoiflo  performance  held 
sufflolent  compliance  with  statute. 

In  a  suit  for  specific  performance  in  which 
the  statute  of  frauds  was  pleaded  and  relied 
on,  the  following  letter  of  the  defendant,  view- 
ed in  connection  with  the  prior  and  subsequent 
letters  of  plaintiff  and  the  drcumstances  and 
condition  of  the  parties,  was  sufficient  to  con- 
stitute a  memorandum  in  writing  by  the  de- 
fendant to  satisfy  the  statute  of  frauds: 

••Davis,  W.  Va.,  April  10,  1919. 

•*Mr.  Wheeler  Day,  Dear  Sir:  Tour  letter  of 
April  7,  1919,  received  and  contents  noted. 
Make  the  deed  for  the  lot  to  me  and  I  will 
take  the  house  and  also  the  vacant  lot,  so 
you  can  make  both  of  the  deeds  to  me.  I  will 
collect  the  rent  for  the  house  when  your  month 
is  up  for  which  he  paid  yon. 

"Reap,  yours,  J.  F.  Kramer. 

•T.  S.:  If  you  have  not  had  the  release  of 
the  deed  of  trust  put  on  record,  kindly  bring  it 
with  you  80  that  it  can  be  recorded  in  order 
to  make  the  title  dear  on  the  house  and  % 
lot" 


Appeal  from  Circuit  Court,  Tucker  Coonly. 

Suit  by  Wbeeler  Day  and  another  against 
J.  F.  Kramer.  Decree  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

W.  K.  Prltt,  of  Parsons,  for  appellant 
D.  E.  Cuppett,  of  Thomas,  for  appellees. 

MILLER,  J.  Specific  performance  of  a 
contract  for  the  sale  and  purchase  of  a  house 
and  two  lots  in  the  town  of  Davis  was  de- 
creed in  favor  of  vendors  against  vendee. 
The  present  appeal  by  the  vendee  seeks  to 
reverse  the  decree  below. 

The  answer  admits  a  verbal  contract  sub- 
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stantially  as  alleged  In  plaintiffs'  bill,  except 
that  by  its  terms  the  sale  was  to  be  condition- 
ed on  plaintiffs  making  and  delivering  a 
deed  for  the  property  on  or  abont  April  13, 
1919,  which  the  answer  alleges  plaintiffs 
failed  to  do. 

On  the  question  of  fact  as  to  whether  or 
not  the  sale  and  purchase  was  so  conditioned, 
the  decree  below  on  conflicting  evidence  was 
'against  the  pretensions  of  defendant,  and  we 
think  the  finding  of  the  circuit  court  thereon 
was  clearly  right.  The  subsequent  letters  of 
defendant,  admitting  a  contract,  and  his 
conduct  in  collecting  the  rent  from  the  ten- 
ant before  the  deed  tendered,  are  corrobora- 
tive of  the  evidence  of  the  plaintiffs,  and 
these  with  the  evidence  of  other  witnesses 
negative  any  such  conditi<m. 

But  while  admitting  the  verbal  contract, 
defendant  {beaded  and  relied  on  the  statute 
of  frauds;  and  to  overcome  this  defense 
plaintiffs  pleaded  in  the  bill  and  introduced 
in  evidence  two  letters,  one  written  by  Wheel- 
er Day  on  behalf  of  himself  and  his  sister, 
Haggle  Day,  on  April  7,  1919;  the  other 
defendant's  reply  thereto,  dated  April  10, 
1919;  as  follows: 

'Teteraburg,  W.  Ya.,  April  7,  1919. 
"Bfr.  J.  F.  Kramer, 

"Dear  Sir:  I  have  been  looking  for  a  letter 
from  you  but  have  failed  to  hear  from  you, 
and  I  want  to  know  what  you  want  to  do  about 
the  lot.  I  will  have  the  deed  made  for  ^  the 
house  and  %  lot  and  bring  it  out  with  me  when 
I  come  out.  But  I  do  not  expect  I  will  get 
oat  before  the  last  of  this  month.  The  cold 
spell  has  put  ua  back  with  our  work.  Please 
let  me  hear  from  you  at  once. 

"Wheeler  Day." 

To  which  Kramer  replied  as  follows: 

•*Davis,  W.  Ya.,  April  10,  1919. 
*1St.  Wheeler  Day, 

"Dear  Sir:  Your  letter  of  April  7,  1919,  re- 
ceived and  contents  noted.  Blake  the  deed  for 
the  lot  to  me  and  I  will  take  the  house  and  also 
the  vacant  lot,  so  you  can  make  both  of  the 
deeds  to  me.  I  will  collect  the  rent  for  the 
house  when  your  month  is  up  for  which  he 
paid  you. 

"Besp.  yours,  J.  F.  Kramer. 

"P.  S.:  If  you  have  not  had  the  release  of 
the  deed  of  trust  put  on  record,  kindly  bring 
it  with  you  ao  that  it  can  be  recorded  in  order 
to  make  the  title  dear  on  the  house  and  ^ 
lot- 
Kramer's  reply  was  not  mailed  at  Davis 
until  4  p.  m.,  April  U,  1919.  Wheeler  Day 
replied  to  Kramer  by  letter  dated  at  Peters- 
burg, W.  Vs.,  May  5, 1919,  as  follows : 

"I  have  made  the  deeds  for  both  properties 
and  have  them  in  my  possession  now  and  will 
bring  them  out  in  a  few  days,  the  rent  on  the 
property  will  be  yours  from  the  13th  day  of 
April,  the  rent  will  be  due  the  18th  of  May,  so 
yon  take  the  property  in  your  charge. 

'^ours  respectfully,  Wheeler  Day." 

106  &B.--8' 


It  seems  to  us  quite  evident  from  KramerV 
reply  to  Day  that  there  was  no  condition  in 
the  contract  as  originally  made  for  delivery 
of  a  deed  on  a  specified  day.  Kramer  makes 
no  mention  of  such  condition  in  his  letter. 
He  took  charge  of  the  property,  at  least  to 
the  extent  of  collecting  rent  from  the  tenant, 
and  gave  his  receipt  for  the  money,  on  April 
21,  1919,  eight  days  after  the  day  on  which 
he  says  the  deed  was  to  have  been  delivered. 
He  told  the  tenant  he  had  bought  the  prop- 
erty; and  the  record  shows  that  he  had 
told  others  substantially  the  same  thing. 

The  pivotal  question  in  the  case  Is:  Does 
Kramer's  letter  of  April  10,  1919,  read  In 
connection  with  the  letters  from  Day  to  him, 
introduced  in  evidence,  constitute  such  a 
sufl9cient  promfise,  c<mtract,  agreemoit,  rep- 
resentation, assurance,  or  ratification,  or  a 
memorandum  or  note  thereof  in  writing,  as 
to  relieve  the  contract  from  the  interdiction 
of  the  statute  of  frauds? 

As  this  statute  has  been  prevloinsly  Inter- 
preted) by  this  court,  \w  think  Kramer's 
letter  satisfies  the  statute.  At  tbe  time  of 
the  contract  he  lived  In  Davis,  W.  Vs.,  where 
the  property  sold  was  situated.  Plaintiffs 
resided  at  Petersburg,  W.  Va.  It  is  not 
shown  that  they  had  any  other  pro];)erty 
located  in  the  town  of  Davis.  It  was  there- 
fore perfectly  easy  to  fit  thd  contract  evi- 
denced by  his  letter  to  the  subject  matter; 
and  this  is  sufficient  to  satisfy  the  statute, 
which  is  at  most  but  a  rule  of  evidence  and 
not  of  substantive  law.  In  the  case  of  White 
V.  Ck>re,  20  W.  Ya.  272,  274,  this  court  decided 
that  the  following  memorandum  was  suffi- 
cient to  satisfy  the  statute : 

"Received  of  WlUiam  White  for  Samuel 
White,  one  hundred  dollars,  on  land  purcliased 
of  Gore;  and  said  Core  agrees  to  divide  the 
said  land,  and  let  the  said  Samuel  White  have 
the  lower  half  of  said  land  for  nine  hundred 
dollars,  this  June  13,  1876.    W.  O.  H.  Oore." 

In  that  case  the  contract  was  specifically 
executed  at  the  suit  of  White  against  Ck>re. 
And  in  the  more  recent  case  of  Grotty  v. 
Bffier,  60  W.  Va.  258,  54  S.  B.  846,  6  U  R.  A. 
(N.  S.)  263,  a  similar  receipt  or  memorandum 
was  held  to  be  sufficient  to  satisfy  the  statute 
in  a  suit  for    specific  performance. 

It  is  argued  that  specific  performance  is 
not  a  matter  of  right,  but  lies  in  the  discre- 
tion of  the  court.  This  is  true,  but  as  we 
have  decided  lastly  at  the  present  term,  in 
the  case  of  Collins  v.  Thomas,  105  S.  E.  S97, 
it  is  equally  true  that  where  the  conditions 
of  the  contract  have  been  compiled  with,  a 
court  of  equity  can  not  arbitrarily  refuse  to 
give  specific  performance  any  more  than  a 
court  of  law  can  withhold  Its  Judgment  for 
damages  for  a  breach  thereof. 

Our  conclusion,  therefore,  is  to  afiirm  the 
decree. 
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WARDEN  V.  MINES,  Director  General  of 
Railroads.    (No.  4149.) 

(Supreme  Court  of  Appeals  of  West  Virgixiia. 

Feb.  22,  1921.) 

(SyllahuM  hy  the  Court.) 

1.  Railroads  <8=s>4l9(6)— Not  liable  for  killing 
cow  on  railroad  crossing,  where  collision  In- 
evitable. 

The  Icilling  of  a  cow  by  a  motor,  hauling  a 
train  of  loaded  cars,  where  it  is  shown  by  posi- 
tive evidence  that  the  cow  came  from  behind  a 
plank  fence,  where  she  was  hid  from  the  view 
of  the  motorman,  and  onto  the  railroad  cross- 
ing about  30  feet  before  the  rapidly  moving 
train,  making  it  impossible  to  prevent  the  kill- 
ing, although  the  service  brakes  were  imme- 
diately set,  will  not  justify  a  verdict  and  judg- 
ment against  the  railroad  company  for  negli-^ 
gence  although  it  appeared  from  the  evidence' 
that  the  crossing  could  have  been  seen  by  the 
motor  man,  by  aid  of  the  headlight,  for  a  dis- 
tance of  150  yards  or  more. 

2.  Railroads  ^s>4l5(5)— Stock  law  does  not 
relieve  railroad  from  duty  of  keeping  reason- 
able lookout. 

Section  3,  c.  69,  Acts  1919,  making  it  un- 
lawful for  horses,  cattle,  etc.,  to  run  at  large 
on  a  railroad  right  of  way,  and  fixing  a  penalty 
on  the  owner  if  injury  to  property  results 
therefrom,  does  not  relieve  a  railroad  company 
from  the  duty  of  keeping  a  reasonable  lookout 
for  such  animals  upon  its  tracks. 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  W.  L.  Warden  against  Walker 
D.  Hines,  Director  General  of  Railroads. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Reynolds  &  Reynolds,  of  Princeton,  for 
plaintiff  in  error. 

John  Kee,  of  Bluefleld,  for  defendant  in  er- 
ror. 

LIVELY,  J,  This  writ  of  error  and  super- 
sedeas brings  up  for  review  a  judgment  of 
the  circuit  court  of  Mercer  county,  rendered 
against  plaintiff  in  error  on  June  4,  1920. 

W.  L.  Warden  owned  two  milch  cows  and 
on  the  evening  of  October  6, 1919,  drove  them 
in  his  cowpen  at  Nemours  in  Mercer  county, 
and  next  morning,  finding  the  cows  had  gone 
out  of  the  gate,  some  one  having  carelessly  left 
it  open,  tracked  them  down  toward  the  rail- 
road track  of  the  Norfolk  &  Western  Rail- 
way Company,  a  distance  of  about  500  yards. 
One  of  the  cows  had  gone  to  the  railroad 
crossing,  where  she  had  been  struck  by  a 
west-bound  railroad  train,  and  she  was  found 
about  100  yards  west  of  the  crossing.  The 
other  cow  had  crossed  the  railroad  right  of 
way  fence,  which  had  been  partially  torn 
down,  some  distance  east  of  the  crossing, 
walked  a  short  distance  toward  the  crossing, 
and  went  upon  the  track  about  30  feet  east 


of  the  crossing,  where  she  had  been  struck  by 
a  railroad  train  and  dragged  about  20  yards 
beyond  the  crossing.  On  each  side  of  the 
railroad  a  board  fence  four  or  5  feet  high 
extended  from  the  right  of  way  wire  fence 
and  immediately  east  of  the  county  road  to 
a  cattle  guard  at  or  near  the  edge  of  the  pub- 
lic crossing.  From  the  crossing  to  the  east- 
ward the  railroad  tracks  curved  to  the  left, 
and  there  is  some  conflict  as  to  the  degree  of 
curve,  some  of  the  witnesses  saying  it  was  a 
slight  curve,  and  others  saying  it  was  a  nine 
degree  curve.  There  was  nothing  to  obstruct 
the  view  from  this  board  fence  at  the  cross- 
ing for  a  distance  of  about  150  yards  east- 
ward. After  showing  these  facts,  and  t;he 
value  of  the  cows  killed,  which  he  placed  at 
$125  each,  the  plaintiff  below  rested  his  case. 
[1]  The  engineer  or  motorman  was  exam- 
ined, who  testified  that  he  was  on  a  west- 
bound train  as  motorman  on  the  night  of  Oc- 
tober 6,  1919,  which  passed  over  this  crossing 
at  5:30  in  the  morning.  He  was  hauling 
about  25  or  30  loaded  cars,  was  at  his  post  In 
front  of  the  motor,  and  was  leaning  out  of 
the  window,  watching  the  track  ahead.  He 
said: 


**^ 


1  went  around  something  like  a  nine  degree 
curve,  and  I  struck  this  cow  on  the  road  cross- 
ing, but  I  didn't  see  this  cow  until  I  got  nearly 
on  her,  because  she  come  out  from  the  fence 
and  walked  on  the  railroad  crossing  just  as 
soon  as  I  got  about  a  car  length  from  her,  and 
I  drug  her  about  150  yards  west' 


If 


In  answer  to  a  question  propounded  by  the 
judge,  asking  where  the  cow  was  when  be 
first  saw  her,  he  replied: 


MCI 


She  walked  out  from  the  fence;  there  is  a 
fence  on  each  side  of  the  cattle  guard.' 


ff 


His  evidence,  In  substance,  was  that  he 
was  about  a  car  length  from  the  cow  when 
he  saw  her  walk  on  the  track,  that  he  Imme- 
diately applied  the  service  brake;  that  it  was 
Impossible  for  him  to  stop  the  train  in  tiiat 
distance;  that  he  never  saw  but  one  cow 
there;  that  he  did  not  kill  but  one  cow;  that 
he  did  not  hit  a  cow  east  of  the  crossing; 
and  that  he  had  had  16  years'  experience  as 
an  engineer. 

The  motorman  was  the  only  one  who  saw 
the  accident.  The  fireman  was  attendli^  to 
his  duties,  looking  over  the  machinery  of  the 
electric  motor,  and  saw  nothing  of  the  cows, 
and  did  not  know  one  was  killed  until  the 
train  stopped,  and  the  cow  was  removed  from 
the  pilot 

There  was  considerable  confilct  as  to  the 
degree  of  the  curve  east  of  the  crossing,  and 
as  to  how  far  the  headlight  would  lighten 
the  track  ahead  of  the  motor.  Several  wit- 
nesses testified  that  for  about  150  yards  east 
of  the  crossing,  from  a  signal  (which  they 
called  ''the  paddle")  the  headlight  would 
ligl^t  the  track  to  the  crossing.    The  engineer 
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or  motorman  at  first  said  the  headlight  would  ]  negligent  or  that  he  wantonly  killed  this 


light  the  track  ahead  of  his  motor  about  30 
feet,  but  afterwards,  Just  before  the  case  was 
submitted  to  tile  Jury,  upon  his  request,  and 
by  permission  of  the  court,  he  corrected  his 
testimony  by  saying  that  the  headlight  would 
light  up  the  track  from  200  to  250  feet;  that 


cow?  He  was  at  his  post  of  duty  and  watch- 
ing the  track  ahead.  Serious  railroad  wrecks 
have  occurred  and  human  lives  have  been 
lost  by  such  accidents,  and  we  must  credit 
the  engineer  with  some  instinct  of  self-pres- 
ervation, as  well  as  a  consideration  for  the 


he  had  made  a  mistake  when  on  the  stand,  i  preservation  of  the  lives  of  his  train  crew. 


had  become  confused,  and,  having  stated  the 
distance  of  30  feet,  he  concluded  to  "stick  to 
it,"  until,  after  having  time  to  "think  it 
over,"  he  desired  to  make  the  correction. 

We  do  not  think  it  is  very  material  to  this 
case  as  to  whether  the  curve  was  slight  or 
great,  or  whether  the  headlight  shone  on  the 
track  for  a  greater  or  less  distance.  If  it 
liad  been  bright  daylight  and  on  a  straight 
track,  it  does  not  appear  that  the  accident 
oould  have  been  avoided.  The  only  cow  that 
was  seen  was  the  one  which  came  out  from 
behind  the  board  fence  and  walked  on  the 
track  Immediately  in  front  of  the  motor. 
There  is  no  evidence  that  this  train  killed  the 
cow  which  was  struck  east  of  the  crossing. 
If  so,  it  was  not  known  to  the  train  crew, 
and  the  engineer  testified  he  was  at  his  post 
and  watching  the  track  ahead.  It  is  to  be 
presumed  that  other  trains  passed  that  way. 
The  only  evidence  we  have  ia  that  both  cows 
were  in  the  cow  lot  that  night,  and  their 
tracks  led  to  the  railroad,  but  whether  they 
went  singly  or  together  does  not  appear. 
Whether  th^  were  on  the  track  together  and 
idlled  by  the  same  train  is  only  an  inference. 
They  were  found  dead  after  daylight,  but 
whether  killed  at  one  time  or  at  different 
times  is  very  uncertain.  Besides,  it  is  shown 
by  the  plaintiff  that  he  tracked  the  cow  which 
had  wandered  through  the  right  of  way  wire 
fence  east  of  the  crossing,  and  she  was  struck 
where  she  had  come  onto  the  track.  There 
was  nothing  to  show  that  she  had  been  stand- 
ing or  running  on  the  track.  As  the  record 
does  not  disclose  whether  or  not  she  came 
suddenly  on  the  track  before  this  train,  or 
what  train  killed  her,  can  we  say  that  sl&e 
was  n^llgently  killed?  The  burden  of  proof 
Is  on  the  plaintiff.  Underwood  v.  Railway 
Co.,  78  W.  Va«  400,  89  S.  B.  2 ;  Harvey  Coal 
A  Coke  Co.  V.  O.  &  O.  Ry.  Co.,  69  W.  Va.  228, 
71  S.  E.  178;  Layne  v.  Ohio  River  -R,  R.  Co., 
35  W.  Ya.  438,  14  S.  E.  123.  There  is  no  ma- 
terial disagreement  about  the  controlling 
facts  concerning  the  cow  which  was  struck 
as  she  came  on  the  crossing.  The  night  was 
dark,  the  cow  was  first  seen  when  about  a 
car  length  from  the  motor;  she  came  out 
from  behind  a  board  fence  4  or  6  feet  high, 
and  it  was  impossible  to  stop  the  heavily 
loaded  train  in  ttiat  distance.  No  one  dis- 
putes this  evidence.  The  physical  facts  do 
not  contradict  It;  on  the  contrary,  they  cor- 


But  of  course  this  is  not  controlling  on  the 
tiuestion  of  negligence,  but  it  is  entitled  to 
some  weight  A  reckless  disregard  for  hu- 
man life  should  not  be  presumed.  In  Carper 
V.  Traction  Co.,  78  W.  Va.  282,  88  S.  E.  843, 
this  court  sustaine:!  a  demurrer  to  the  evi- 
dence under  circumstances  and  facts  some- 
what similar  to  those  here.  The  steer  in  that 
case  either  got  up  from  lying  on  the  right  of 
way,  or  came  over  the  top  of  the  fill,  about 
50  feet  from  the  car  and  ran  about  the  same 
distance,  when  it  attempted  to  cross  the 
track.  Expert  witnesses  testified  that  at  a 
point  in  the  curve  a  distance  350  or  400  feet 
from  where  the  steer  appeared  to  the  motor- 
man  he  could  have  seen  it  if  he  had  been  on 
the  lookout.  Christian  v.  Railway  Co.,  78  W. 
Va.  379,  89  S.  E.  17,  is  a  case  in  point  The 
engineer  was  on  the  lookout,  and  the  train 
going  around  a  curve,  when  he  observed 
something  in  the  bushes  near  the  place  where 
the  two  horses  were  killed.  He  did  not  see 
the  horses,  and  did  not  know  he  had  struck 
them.  Plaintiff's  witnesses  testified  that  an 
object  could  be  seen  on  that  particular  curve 
570  feet  before  reaching  the  point  where  the 
horses  were  killed.  This  court  held  that  a 
peremptory  instruction  should  have  been  giv- 
en for  the  defendant.  It  has  been  often  reit- 
erated by  our  decisions  that  it  is  the  duty 
of  trainmen,  consistently  with  their  train 
duties,  to  keep  a  lookout  for  domestic  ani- 
mals upon  tlie  track,  and  avoid  killing  them, 
and,  if  they  fail  to  use  ordinary  care,  the 
railroad  company  is  liable,  though  they  may 
not  have  seen  the  animals  in  time  to  avoid 
killing  them.  But  the  care  to  be  exercised  is 
ordinary,  not  extraordinary. 

We  are  cited  by  plaintiff's  counsel  to  Whel- 
an  V.  B.  &  O.  Ry.  Co.,  70  W.  Va.  442,  74  S.  B. 
410,  Kay  v.  Director  General,  103  S.  E.  108, 
Underwood  v.  C.  &  O.  lU  Co.,  78  W.  Va.  409, 
89  S.  E.  2,  and  Gould  v.  Coal  &  Coke,  74 
W.  Va.  8,  81  S.  E.  529,  as  supporting  the 
proposition  that  the  evidence  was  sufficient  to 
support  this  verdict  In  the  Whelan  Case  the 
horse  was  killed  in  the  daytime  on  a  track 
where  it  could  have  been  seen  350  to  400 
yards,  and  no  effort  whatever  was  made  to 
stop  the  train,  or  blow  the  whistle.  On  the 
ccmtrary,  the  speed  of  the  train  was  acceler- 
ated within  this  distance,  and  by  ordinary 
care  the  train  could  have  been  stopped  and 
the  accident  prevented.    In  the  Kay  Case  no 


loborate.  If  the  accident  did  not  so  occur, !  witness  saw  the  accident ;  but  it  occurred  on 
as  shown  by  this  witness,  can  we  go  i^to  the  a  straight  track  where  the  cattle  had  been 
realm  of  fancy  or  speculation  and  sa^f  how  ,  for  several  minutes  before  they  were  struck* 
it  occurred?  Is  there  any  tangible  evidence !  The  defendant  did  not  introduce  the  train- 
on  which  we  can  say  that  this  engineer  was  '  men  as  witnesses.    Direct  evidence  was  with- 
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held  by  the  railroad  company.  This  was  s!g- 
niflcant  Judge  Poffenbarger  Bald  in  his 
opinion: 

**The  theory  of  the  sudden  entry  of  the  cat- 
tle on  the  track,  in  front  of  tbe  train,  which, 
if  sustained  by  positive  evidence  or  presump- 
tion, would  dasB  the  case  with  Harvey  O.  & 
0.  Co.  V.  0.  ft  O.  By.  Co.,  69  W.  Va.  228,  71 
8.  B.  178;  Lovejoy  y.  O.  &  O.  By.  Co.,  41  W. 
Va.  60a,  24  S.  B.  699,  and  Toudy  t.  N.  ft  W.« 
By.  Co.,  38  W.  Va.  694,  18  S.  B.  896,  Is  nega- 
tived  and  ezduded  by  facts  tending  to  prove 
they  had  been  on  the  track  for  several  minutes 
before  they  were  struck." 

In  the  Underwood  Case  there  was  no  di- 
rect evidence  of  the  killing,  but  the  facts 
tended  to  show  that  one  cow  had  been  stand- 
ing on  a  platform  near  the  track,  "had  got 
up  to  cross  the  track  when  the  train  struck 
her";  and  as  to  the  other  cow  there  was  no 
evidence  to  show  whether  she  was  killed  in 
the  daytime  or  nighttime,  or  what  train 
killed  her.  She  was  found  opposite  a  curve 
on  a  steep  bank,  on  a  steep  hillside,  and  there 
was  some  evidence  tliat  she  had  been  feeding 
near  the  track.  The  yerdict  was  set  aside. 
The  Gk>uld  Case  has  no  application  here. 
The  trainmen  did  not  see  the  horse,  were 
Insensible  of  having  struck  a  horse  at  the 
time  alleged,  and  it  was  not  certain  whether 
the  horse  had  been  struck  by  a  train  or  had 
received  his  injuries  on  a  nearby  trestle.  The 
evidence  was  insufficient  and  the  Judgment 
of  the  lower  court  was  reversed  for  that  rea- 
son. Wherever  It  is  shown  by  positive  evi- 
dence that  the  animal  killed  has  suddenly  ap- 
peared and  attempted  to  cross  the  track,  and 
that  the  train  could  not  have  been  stopped  In 
time  to  prevent  the  accident,  and  that  the 
trainmen  were  on  the  lookout  for  dumb  ani- 
mals (m  the  track  consistently  with  their 
other  duties,  and,  using  ordinary  care,  failed 
to  see  the  animal,  this  court  has  repeatedly 
said  that  negligence  was  not  sufficiently 
shovm  to  sustain  a  verdict  for  damages. 

The  point  is  made  that  the  motor  was  not 
equipped  with  a  proper  and  sufficient  head- 
light to  enable  the  motorman  to  see  the  cow 
on  tlie  track  or  near  the  track  in  time  suffi- 
cient to  avoid  killing  her.  While  the  motor- 
man  was  evidently  confused  as  to  the  dis- 
tance which  the  headlight  would  illumine  the 
track,  it  was  apparent  that  there  was  noth- 
ing wrong  with  the  light  It  was  shown  that 
the  one  on  this  motor  was  the  usual  ordinary 
one  with  which  the  defendant  equipped  its 
motors,  and  a  number  of  the  plaintiff's  wit- 
nclsses  testified  that  tbe  headlights  on  these 
motors  would  shine  from  the  paddle  to  the 
crossing,  a  distance  of  about  150  yards.  The 
motorman  afterwards,  upon  his  own  request 
and  by  consent  of  the  court,  corrected  his  evi- 
dence, and  gave  the  reason  for  his  error  Ul 


his  testimony  given  at  an  earlier  period  of 
the  trial.  On  this  point  the  plaintiff  relies 
on  the  case  of  Hanger  Bros.  y.  Ballway  Co., 
70  W.  Va.  212,  73  S.  B.  713,  where  the  front 
of  the  train  had  no  headlight  whatever.  The 
train  was  backing  in  the  dark  when  the  horse 
was  killed.  But  In  the  case  here  it  Is  shown 
that  the  cow  was  behind  a  board  fence,  and 
walked  out  on  the  track  Inunediately  in  front 
of  the  train,  and  It  Is  not  ];)erceived  how  the 
accident  could  have  been  prevented  If  the 
headlight  was  of  more  or  less  intensity  and 
brilliancy,  or  even  if  the  accident  had  oc- 
curred in  the  bright  light  of  day. 
[2]  Section  3,  a  59,  Acta  1919,  which  says: 

"It  shall  be  unlawful  for  any  such  animal 
[horse,  cattle,  etc.]  to  run  at  large  on  any  pub- 
lic road  or  highway  or  railroad  right  of  way  in 
this  state  and  should  such  stock  while  running 
at  large  destroy  or  injure  the  property  of  an- 
other, the  owner  shall  be  guilty  of  a  misde- 
meanor and  fined  not  less  than  five  dollars  and 
not  more  than  ten  dollars,  and  shall  pay  to  the 
party  whose  property  shall  have  been  injured 
or  destroyed,  the  amount  of  damages  sustained 
by  him  by  reason  of  such  destruction  or  Injury" 

— ^Is  relied  on,  with  the  argument  that  this 
statute  relieves  the  railroad  company  from 
observing  the  care  with  respect  to  such  ani- 
mals when  found  on  the  track  or  right  of 
way,  heretofore  Imposed;  that  it  should  be 
considered  as  an  element  in  ascertaining  neg- 
ligence. Inasmuch  as  the  trainmen  may  pre- 
sume that  no  such  animals  will  be  found  on 
the  railroad  right  of  way.  We  do  not  think 
this  statute  can  be  construed  as  a  relaxation 
of  the  rule  laid  down  that  the  trainmen  must 
keep  a  lookout  for  dumb  animals  upon  the 
track,  consistent  with  their  other  duties,  and 
avoid  the  injuring  or  killing  of  them  by  the 
use  of  ordinary  care.  They  must  use  care 
and  diligence  to  discover  such  animals,  and 
to' prevent  injuring  or  killing  them,  if  by  the 
use  of  ordinary  care  and  prhdence  it  can  be 
done,  after  discovering  them  and,  if  they  da 
not  do  so,  the  railroad  company  is  liable* 
The  fact  that  plaintiff  negligently  allowed 
his  cows  to  get  out  of  his  inclosure  and  stray 
down  to  the  railroad  track  does  not  in  Itself 
preclude  recovery.  It  was  not  the  proximate 
cause  of  the  injury.  It  Is  within  OHnman 
knowledge  that  cattle  will  often  escape  from 
their  inclosures,  even  where  more  than  ordi- 
nary means  have  been  taken  to  prevent  them 
from  so  doing.  We  think  the  controlling 
facts  in  thi9  case  brfng  it  within  the  control 
of  principles\announced  in  Oarper  v.  TractiOD 
Co.,  78  W.  v}a.  282,  88  S.  B.  843,  and  Chris- 
tian V.  C.  &  O.  By.  Co„  78  W.  Va.  378,  89  S- 
E.  17,  and  the. cases  there  cited,  and  are  of 
the  opinion  tihat  defendant's  peremptory  In- 
struction/^diould  have  been  given. 
Beven^ed  and  remanded  for  new  trlaL 
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aw  N.  c.  515)  I  substance,  with  intent  thereby  to  destroy  the 

STATE  V.  POWELL.    (No.  89.)  |  diild.    State  v.  Crews,  128  N.  C.  681,  88  S. 

E.  298.    This  is  not  an  attempt  to  commit 


(Supreme  CJourt  of  North  OaroliQa.    March  2, 

1921.) 


1.  Abortion  #=»!  ^  Not  neoessary  that  medl- 
oino  would  have  desired  offeot. 

G.  S.  I  4226,  making  it  a  felony  to  prescribe 
for  any  pregnant  woman,  or  adyise  or  pro- 
cure her  to  take  medicine  with  intent  to  de- 
stroy her  diild,  defines  an  offense  in  itself,  not 
an  attempt  to  commit  some  other  offense,  and 
it  is  not  necessary  for  the  state,  to  establish  a 
Tiolation  thereof,  to  show  that  the  drug,  if  tak- 
en by  the  woman,  would  have  had  the  desired 
effect. 

2.  Abortfoo  ^»  I— Defendant  need  not  procure 
medicine  prescilbed,  or  woman  use  it. 

To  sustain  a  prosecution  for  adyising  or 
procuring  a  pregnant  woman  to-  take  medi- 
cine, it  is  not  necessary  that  defendant  pro- 
cured the  drug  himself,  or  that  the  woman  ac- 
tually used  it,  if  defendant  prescribed  or  ad- 
▼ised  its  use  with  the  illegsl  intent. 


3.  Criminal  law  ^s»|l59(2),  1184  —  Supreme 
Coort  eannot  reverse  or  modify  for  weakness 
of  svldonoo. 

Where  the  state's  case  was  yery  weak,  but 
the  court  cannot  say  that  there  was  actually 
no  eyidence,  the  Supreme  Court  cannot  reyerse 
the  yerdict  or  modify  the  punishment 

Appeal  from  Superior  Court,  Harnett 
County ;  Deyin,  Judge. 

John  Powell  was  conylcted  of  an  offense, 
and  he  appeals.    No  error. 

Yoong  ft  Best,  of  Dunn,  for  ai^pellant 
James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Aast.  Atty.  G^en.,  for  the  State. 

WAI/KER,  J.  The  defendant  was  conylct- 
ed at  September  term,  1920,  of  Harnett 
county  superior  court,  Hon.  W.  A.  Deyin, 
judge  iNresiding,  and  from  the  Judgment, 
upon  sach  conyiction,  appealed  to  this  court. 

The  statute  upon  which  the  indictment  is 
based:  is  section  4226  of  the  (Consolidated 
Statutes.  So  far  as  material  to  this  appeal 
it  is  as  follows: 

**U  any  person  shall  willfully  ^prescribe  for' 
any  woman,  either  pregnant  or  quick  with  child, 
*  *  •  or  adyise  or  procure  any  such  woman 
to  take  any  medicine,  drug  or  substance  what- 
ever, with  intent  thereby  to  destroy  such  child, 
unless  the  same  shall  haye  been  necessary  to 
preserve  the  life  of  such  mother,  he  shall  be 
guilty  of  a  felony,"  etc. 

[1]  There  was  evidence  that  the  defend- 
ant advised  the  prosecutrix  to  take  a  cer- 
tain drug,  medicine,  or  substance,  with 
intent  to  destroy  the  child.  The\essential 
fact  charged,  and  which  was  required  to  be 
proyen  in  the  case,  is  that  the  defendant  ad- 
vised the  woman  to  take  the  drug,  or  other 


another  crime,  in  which  case  the  overt  act 
must  be  shown,  but  the  act  charged  Is  the 
offense  itself  which  is  denounced  by  the 
statute.  It  Is  the  intent  with  which  the 
drug  is  administered,  and  the  purpose  to  de- 
stroy the  child,  that  Is  made  indictable  un- 
der our  statute  (Revisal,  |§  3618  and  3619) ; 
and  it  is  not  necessary  for  the  state  to  show 
that  administering  the  drug  named  would 
have  had  the  desired  effect  (State  v.  Shaft, 
166  N.  O.  407,  81  S.  E.  932,  Ann.  Caa  19160^ 
627). 

[2]  It  is  not  necessary  to  charge  or  prove 
that  the  defendant  procured  the  drug  him- 
self or  that  the  womanii  actually  used  it. 
All  that  is  necessary  is  to  prove  that  he 
prescribed  or  advised  ite  use  with  the  ille- 
gal Intent.  State  v.  Brady,  177  N.  0.  687. 
99  S.  B.  7.  Upon  these  authorities  the  de- 
fendant seems  to  have  been  properly  con- 
victed. 

[3]  The  jury  might  very  properly  have  ac- 
quitted the  defendant,  upon  the  evidence,  as 
the  staters  case  was  very  weak;  but  we  can- 
not say  that  there  was  actually  no  evidence. 
The  yerdict  has  very  little  evidence  of  a  sub- 
stantial character  to  rest  upon,  but  we  can- 
not correct  or  reverse  it,  or  uKMlerate  the 
punishment 

No  error. 


(181  N.  a  36) 

MIZELL  V.  ATLANTIC  COAST  LINE  R. 
CO.  et  al.     (No.  104.) 

(Supreme  Court  of  North  Carolina.    March  % 

1921.) 

1.  Removal  of  oauses  ^=927— Railroad  oom- 
pany  held  a  domestio  oorporatlon. 

A  railroad  company,  which  had  accepted 
the  provisions  of  a  private  act  permitting  it  to 
consolidate  with  foreign  corporations  on  con- 
dition that  such  consolidation  should  not  de- 
prive the  state  court  of  jurisdiction  over  the 
corporation,  is,  for  the  purposes  of  suit,  a 
domestic  corporation,  and  not  entitled  to  re- 
move an  action  against  it  to  the  federal  court 
on  ground  of  diversity  of  citizenship. 

2.  Removal  of  causes  ^=332— Director  General 
of  Railroads  not  entitled  to  remove  for  di- 
versity of  citizenship. 

Director  General  of  Railroads,  against 
whom  suit  is  brought  for  negligent  injury  to 
a  passenger,  is,  for  the  purpose  of  that  ac- 
tion, the  same  party  as  the  railroad  corpora- 
tion, and  cannot  remove  the  action  into  the 
federal  court  for  diversity  of  citizenship,  where 
the  corporation  was  not  entitled  to  removal, 
in  view  of  the  provision  of  the  Federal  Con- 
trol Act  expressly  denying  the  right  of  removal 
unless  it  was  vested  in  the  corporation  prior 
to  the  passage  of  the  act 
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3.  Constitutional  law  ^s»l06— Acorued  cause  of 
action  cannot  be  defeated  by  statute;  "prop- 
erty." , 

A  vested  right  of  action  is  "property," 
which  caimot  be  defeated  or  modified  by  stat- 
ute, though  a  statute  may  change  the  remedies 
therefor. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

4.  Removal  of  causes  ^=»I9(I)— Action  against 
domestic  corporation  under  federal  control 
does  not  "arise  under  United  States  laws." 

A  right  of  action  against  the  Director 
General  and  a  railroad  company  for  injuries  to 
a  passenger  during  federal  control  does  not 
arise  under  the  federal  Transportation  Act  of 
March  21,  1918  (U.  S.  Comp.  St.  1918,  U.  S. 
Comp.  St.  Ann.  Supp.  1919,  {{  3115%a- 
3115%p),  or  under  the  Transportation  Act  of 
February  28,  1920,  restoring  the  railroads  to 
private  control,  and  is  not  removable  as  a  cause 
arising  under  the  Constitution  and  laws  of  the 
United  States. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Arise — 
Arising.] 

5.  Removal  of  causes  ^=93— Act  terminating 
federal  control  did  not  authorize  removal  of 
causes  against  Director  General. 

The  act  of  Congress  of  February  28,  1920, 
restoring  the  railroads  to  private  control,  which 
permitted  actions  within  two  years  thereafter, 
but  contained  no  provision  relating  to  removal 
of  causes,  did  not  authorize  removal  of  action 
against  the  Director  General,  though  it  did 
repeal  the  federal  Control  Act  (U.  S.  Comp. 
St.  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§ 
3115%1i-3115%p),  which  expressly  prohibited 
such  removaL 

Appeal  from  Superior  Court,  Berlie  Coun- 
ty;  Lrynn,  Judge. 

Action  by  Janice  Mlzell,  by  W.  J.  Mizell, 
faer  next  friend,  against  the  Atlantic  Coast 
Line  Railroad  Company  and  John  Barton 
Payne,  Director  General.  From  an  order 
denying  motion  for  removal  of  the  cause 
to  the  federal  court,  the  defendants  appeal. 
Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff 
while  a  passenger  in  alighting  from  the  pas- 
senger coach.  The  injury  occurred  aiid  the 
•cause  of  action  arose  December  19,  1919, 
during  federal  control.  The  action  was  be- 
gun September  28,  1920,  after  the  termina- 
tion of  federal  control.  The  complaint  was 
filed  October  5y  before  the  return  date  of 
the  sununons,  and  on  October  23,  1920,  the 
defendants  filed  their  petition  for  removal 
to  the  federal  court  together  with  their 
answer.  The  cause  was  transferred  by  the 
derk  to  the  superior  court  docliet,  and  at 
the  first  term  the  motion  to  remove  to  the 
federal  court  was  denied.  Both  defendants 
Joined  in  the  motion  to  remove;   John  Bar- 


ton Payne  having  been  substituted  for  Walk- 
er D.  nines  as  Director  General.  From  the 
refusal  of  the  petition  for  removal,  both  de- 
fendants appealed. 

P.  A.  Wlllcox,  of  E^orence,  S.  0.,  Gillam  & 
Davenport,  of  Windsor,  and  A.  L.  Hardee, 
of  Wilmington,  for  appellants. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellee. 

CLARK,  C.  J.  The  plaintiff,  a  student  in 
Greenville,  N.  C,  purchased  a  ticket  to 
Aulander,  in  Bertie  cou^ity,  N.  O.  As  she 
was  leaving  the  train  at  the  latter  point 
the  injury  occurred,  as  the  complaint  avers, 
for  the  want  of  a  footstool  or  any  assistance 
to  alight;  the  distance  between  the  lower 
step  and  the  ground  being  about  30  inches. 

The  petition  for  removal  to  the  federal 
court  avers  that  the  Atlantic  Coast  Line 
is  a  foreign  corporation  and  a  nonresident 
in  the  state  of  North  Carolina.  It  also  al- 
leges that  Director  General  Hines  resides  in 
New  York  and  John  Barton  Payne,  who  was 
substituted  as  a  defendant,  is  a  citizen  of 
Illinois,  and  both  are  nonresidents  of  this 
state.  The  defendants  appealed  from  the 
refusal  to  remove,  which  is  the  only  matter 
presented  for  review. 

[1]  The  petition  to  remove  is  verified  by 
P.  A.  Wlllcox,  as  attorney  in  fact  of  the 
Atlantic  Coast  Line,  but  the  power  of  attor- 
ney under  which  he  acted  empowers  him 
only  to  "sign  bonds  and  other  instruments" 
required  in  courts,  and  other  legal  proceed- 
ings. It  gives  him  no  authority  to  verify 
pleadings  and  it  would  seem  the  petition  is 
insufficiently  verified.  We  need  not  discuss 
the  allegation  that  the  Atlantic  Coast  Line 
is  a  nonresident.  In  Cox  v.  A.  C.  L.  R.  R., 
166  N.  C.  652,  82  S.  E.  979,  this  point  was 
fully  considered,  and  it  was  held  that  the 
Atlantic  Coast  Line  Railroad  Company  was 
not  entitled  to  a  removal  of  its  cause  from 
the  state  court  to  the  United  States  court 
on  the  groimd  of  being  a  nonresident  coriM>- 
ration  and  that  under  the  provision  of  its 
charter  on  this  question  of  removal  it  is  a 
domestic  cori)oration.  This  case  has  been 
reaffirmed  hi  Brown  v.  Jackson,  179  N.  C. 
365,  375,  102  S.  E.  739.  It  was  also  held  in 
Staton  V.  Raibroad,  144  N.  C.  145,  56  S.  E. 
794 ;  and  Railroad  v.  Spencer,  166  N.  0.  522, 
82  S.  E.  851. 

12]  As  to  the  Director  General,  the  right 
to  remove  is  also  expressly  denied  in  Hill  t. 
Railroad  and  Director  General,  178  N.  C. 
607,  101  S.  E.  376,  and  we  have  divers  casen 
since  af^ming  the  holding  in  that  case  thai 
the  Director  General  and  the  corporation, 
for  the  purpose  of  an  action  of  this  kind,  are 
one  and  the  same,  and  both  are  properly  Join- 
ed as  parties.  Indeed,  in  this  present  case  we 
find  Mr.  Wlllcox  verifying  the  pleadings  for 
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the  Director  General  under  the  alleged  au- ,  the  defendant  company,  because  7olin  Bar- 
ton Payne,  Director  General,  is  a  party  de- 


thority  of  the  corporation  as  its  attorney  in 
fact  The  statute  creating  the  position  of  Di- 
rector General  expressly  denies  the  right  of 
removal,  except  in  cases  where  the  right  of  re- 
moTal  was  vested  in  the  corporation  prior  to 
thd  passage  of  the  act  As  the  Atlantic 
Coast  Line  had  no  such  right,  the  Director 
General  was  not  entitled  to  it 

The  defendants  contend,  however,  that 
they  have  a  right  to  remove  upon  the  ground 
that  the  cause  of  action  is  one  "arising 
under  the  Constitution  and  laws  of  the  Unit- 
ed States."  This  Is  incidentally  mentioned 
In  the  petition,  but  it  seems  was  not  argued 
below. 

[3]  The  injury  occurred  and  the  cause  of 
action  arose  December  19,  1919,  before  the 
railroads  were  discharged  from  federal  con- 
troL  Action  could  have  been  instituted  that 
day.  A  vested  right  of  action  Is  property. 
The  statute  may  change  the  remedies,  but 
cannot  defeat  or  modify  a  right  of  action 
that  has  already  accrued.  (Williams  v. 
Railroad,  153  N.  C.  360,  69  S.  E.  402),  and 
this  cause  of  action  arose  at  the  very  mo- 
ment the  injury  occurred.  (Hocutt  v.  Wil- 
mington, 124  N.  C.  214,  32  S.  E.  681). 

[4]  On  December  19,  1919,  when  this  cause 
of  action  accrued,  the  railroad  company  was 
xmder  the  operation  of  the  Transportation 
Act  approved  March  21,  1918  (U.  S.  Comp. 
St  1918,  U.  S.  Comp.  St  Ann.  Supp.  1919,  f$ 
3115%a-3115%p).  But  that  act  did  not  create 
or  confer  this  cause  of  action,  nor  did  it  arise 
under  or  by  virtue  of  that  statute.  Both  North 
Carolina  and  Virginia  had  prior  thereto 
adopted  "Lord  Campbell's  Act*'  The  plain- 
tiff's cause  of  action  did  not  arise  out  of  the 
federal  statute,  which,  moreover,  denies  the 
right  of  removal  Of  actions  against  railroad 
companies,  except  in  cases  where  the  right 
to  remove  existed  prior  to  that  statute.  40 
United  States  Statutes  at  Large,  part  1,  p. 
457.  Prior  to  that  act  the  Atlantic  Coast 
Line  could  not  have  removed  this  cause  to 
the  federal  court  (Hill  v.  Railroad,  178  N. 
G.  607,  101  S.  B.  376),  because  no  federal 
right  or  Immunity  was  involved,  nor  diverse 
citizenship,  and  the  action  could  not  have 
arisen  under  the  Constitution  and  laws  of 
the  United  States. 

The  plaintiff's  cause  of  action  accrued 
prior  to  the  Act  of  February  28,  1920,  effec- 
tive March  1.  1920  (41  Stat  456).  Besides, 
that  act  Is  silent  as  to  the  removal  of  causes, 
while  under  the  act  of  March  21, 1918,  above 
mentioned,  the  carrier,  and  of  course  the 
Director  General,  could  not  remove  any  ac- 
tion that  had  been  brought,  or  might  there- 
after be  instituted,  by  or  against  it  and  this 
action  has  been  begun  since  that  date.  Con- 
gress did  not  undertake,  after  federal  con- 
trol had  ceased,  to  regulate  causes  that  had 
accrued  during  such  control. 

The  refusal  to  dismiss  the  action  as  to 


fendant  is  not  before  the  court  as  he  did 
not  except  on  that  ground ;  but  that  propo- 
slticm  has  been  discussed  and  denied  at  this 
term,  citing  our  decisions  in  Parker  v. 
Railroad  &  Director  General,  181  N.  C.  — ,• 
,'106  S.  E.  756.  The  question  before  us  is 
one  of  removal  pure  and  simple.  Besides, 
John  Barton  Payne  has  filed  an  answer  in 
this  case  on  the  merits,  reserving  only  his 
rights  under  the  motion  to  remove.  The 
act  of  February  28,  1920  (section  206),  pro- 
vides : 


**i 


Snch  actions,  suits,  and  proceedings  may, 
when  within  the  periods  of  limitation  now  pre- 
scribed by  state  or  federal  statutes,  but  not 
later  than  two  years  from  the  date  of  the  pas- 
sage of  this  act,  be  brought  in  any  court  which 
but  for  federal  control  would  have  had  juris- 
diction of  the  cause  of  action  had  it  arisen 
against  sudi  carrier." 

This  Is  explicit  authority  recognizing  the 
Jurisdiction  of  the  state  courts  Is  exclusive. 
The  question  does  not  arise  whether  a  cor- 
poration chartered  by  an  act  of  Congress 
J(  would  have  the  right  of  removal;  but  the 
defendant  the  Atlantic  (Doast  Line  Ballroad 
Company  was  not  made  a  federal  corpora- 
tion by  the  statute  appointing  a  manager  for 
domestic  railroad  companies,  as  a  war  ex- 
pedient. National  banks  are  creatures  of 
national  legislation,  and  a  receivership  of  a 
national  bank  occupies  the  same  status ;  but 
that  is  a  different  proposition  from  the  ap- 
pointment of  the  Director  General  over  state 
corporations,  as  to  which  the  Director  Gen- 
eral has  the  same  status,  as  regards  re- 
moval, as  the  corporation  itself  would  oc- 
cupy. The  brief  of  the  defendants  admits 
that  the  Federal  Control  Act  contains  an  ap- 
parent prohibition  against  the  removal.  All 
the  cases  cited  by  defendants,  in  which  re- 
movals were  allowed  on  the  groimd  of  "a 
right  arising  under  the  C<xistitution  and 
laws  of  the  United  States,*'  are  where  the 
corporation  was  created  under  a  federal 
charter,  which  is  not  the  case  with  the  At- 
lantic Coast  Line  Railroad  Company. 

[6]  The  defendants  claim  also  that,  as  the 
first  act  establishing  federal  control  con- 
tained a  prohibition  against  removal,  and 
the  second  act,  repealing  federal  control,  does 
not,  therefore  the  right  to  removal  exists. 
This  is  a  nonsequitur,  and  there  is  even  a 
very  strong  Implication  against  it  In  the 
latter  act,  when  It  says,  as  above  cited, 
that— 

"Such  actions,  suits,  or  proceedings  may, 
•  •  •  not  later  than  two  years  from  pas- 
sage of  this  act,  be  brought  in  any  court 
which  but  for  federal  control  would  have  had 
jurisdiction  of  the  cause  of  action." 

The  superior  courts  of  this  state  had  ju- 
risdiction of  this  action  at  the  time  it  ao- 
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craed,  and  removal  to  the  federal  conrt  was 
at  that  time  inrohibited,  and  there  is  no 
statute  since  that  has  authorized  it  The 
mere  failure  to  again  prohibit  removal  In  the 
act  abolishing  federal  control  cannot  possi- 
bly have  such  effect  ^ 

The  petition  to  remove  was  properly  de- 
nied. 

Affirmed. 


(181  N.  C.  478) 

KINSEY  V.  JEFFERSON  STANDARD  LIFE 
INS.  CO.    (No.  173.) 

(Supreme  (3oart  of  North  Oarolina.    March  9, 

1921.) 

Insurance  #=»665(6)— Evidenoe  held  to  war- 
rant Jury  in  flnding  suicide. 
In  an  action  on  a  life  insurance  policy,  evi- 
dence that  insured  shortly  after  he  entered  a 
room  alone  was  found  dead  with  a  boUet  wound 
in  hii  head,  with  his  pistol  lying  ne^r  at  hand, 
and  that  he  had  been  drinking  heavily  and  was 
nervous  and  irritable,  held  to  warrant  the 
court  in  submitting  to  the  jury  the  issue  of  sui- 
cide by  insured,  and  to  warrant  the  jury  in 
finding  that  he  had  commiited  suicide. 

Appeal  from  Superior  Ck>urt  Jones  (boun- 
ty;  Bond,  Judge. 

Action  by  Carrie  H.  Kinsey,  administra- 
trix, against  the  Jefferson  Standard  Life  In- 
surance Omipany.  Judgment  for  the  defend- 
ant, and  plaintiff  appeals.    No  error. 

C^vil  action  to  recover  upon  a  life  insur- 
ance policy  issued  by  the  defendant  to  plain- 
tiff's intestate,  Guy  T.  Kinsey.  The  case 
turns  upon  a  single  question.  Defendant 
admitted  the  execution  of  the  policy  and  its 
liability  thereon,  unless  its  plea  of  suicide 
within  the  stipulated  period  was  found  to  be 
valid.  Only  one  issue  was  submitted  to  the 
Jury  and  answered  by  it  as  follows: 

"Bid  the  insured,  Guy  T.  Khisey,  die  by  his 
own  hand  or  act  with  intent  to  commit  suicide? 
Answer:  Yes.** 

Judgment  on  the  verdict  in  favor  of  de- 
fendant   Plaintiff  api>ealed. 

Rouse  ft  Rouse,  of  Kinston,  for  appellant. 
Brooks,  Hines  ft  Kelly,  of  Greensboro,  and 
T.  D.  Warren,  of  New  Bern,  for  appellee. 

PER  CURIAM.  Plaintiff's  chief  exception 
is  to  the  court's  refusal  to  instruct  the  Jury 
that  the  evidence  was  not  sufficient  to  war- 
rant a  flnding  in  favor  of  the  defendant 
Bearing  upon  this  motion,  the  following  Is 
taken  from  the  plaintiff's  brief: 

"Briefly  summarized,  the  deceased  had  only  a 
few  minutes  before  finished  eating  dinner;  he 
had  left  the  table,  going  into  an  adjoining 
room.  His  wife  heard  a  noise  whicb  attracted 
her  attention.  She  went  to  the  room  and  found 
her  husband  lying  on  the  floor  with  a  (pistol 


shot)  wound  which  was  shown  to  be  in  Ids  tem- 
ple, a  littie  above  and  a  little  to  the  front  of  his 
right  ear.  The  witnesses  locate  his  body  slight- 
ly different,  but  in  the  main  it  is  agreed  by  all 
that  his  feet  were  some  distance,  variously  es- 
timated from  two  to  three  feet,  from  a  book- 
case, that  his  head  was  towards  the  door,  and 
his  body  lying  alongside  of,  with  his  right  arm 
slightiy  under,  a  table  that  stood  between  the 
bookcase  and  the  door.  The  deceased's  pistol, 
which  usually  stayed  upon  the  bookcase,  was 
found  slightly  under  the  bookcase  from  the  de- 
ceased's head  as  it  lay  upon  the  floor;  the  dis- 
tance to  the  pistol  was  in  addition  to  the  length 
of  his  body  two  or  three  feet  to  the  bookcase.** 

In  addition  there  was  evidence  t^idlng  to 
show  that  the  intestate  was  a  heavy  drinker; 
that  he  had  been  drinking  for  two  days  imme- 
diately preceding  his  death ;  that  he  was  a 
nervous,  irritable,  and  high-tempered  man; 
that  the  wound  on  his  head  was  black  and 
ragged  and  the  hair  scorched,  indicating  that 
the  pistol  was  held  in  (dose  proximity  to  bis 
head  at  the  time  it  was  fired. 

Upon  this  evidence  we  think  his  honor  very 
properly  submitted  the  issue  to  the  Jury,  and 
that  they  were  warranted  in  answering  it 
In  the  aflirmative. 

We  have  carefully  examined  the  record 
and  plalntiflT'a  exceptions,  and  find  no  error 
of  which  plaintiff  can  Justly  oomplain« 

No  error. 


(Ifil  N.  C.  477) 

WYNNS  V.  ATLANTIC  COAST  LINE  R. 
CO.  ot  al.     (No.  107.) 

(Supreme  Gourt  of  North  Carolina.    March  2, 

1921.) 

Appeal  and  error  ^=s>927  (3)— Evidence  consid- 
ered most  favorable  to  plaintiff  on  review  of 
motion  for  nonsntt. 

On  appeal  by  defendant  from  a  Judgment 
for  plaintiff,  where  defendant  Is  relying  upon 
a  motion  for  judgment  as  of  nonsuit,  the  evi- 
dence will  be  considered  in  its  most  favorable 
light  for  the  plaintiflL 

Appeal  trom  Superior  Court,  Bertie  Coun- 
ty ;  Lyon,  Judge. 

Action  by  F.  M.  Wynns  against  the  Atlan- 
tic <:k>ast  Line  Railroad  Company  and  anoth- 
er. Judgment  for  plaintiff,  and  d^endanta 
appeal.    No  error. 

J.  N.  Pruden,  of  Edonton,  and  Gillam  A 
Davenport,  of  Windsor,  for  appellants. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellee. 

PEH  CURIAM.  Upon  the  argument  of  this 
cause,  defendants  relied  entirely  upon  their 
motion  for  Judgment  as  of  nonsuit,  assign- 
ing as  error  his  honor's  refusal  to  grant  the 
same.  Considering  the  evidence  in  its  most 
favorable  light  for  the  plaintiff,  the  accepted 
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position  on  soch  motion,  we  think  the  testi- 
mony was  sufficient  to  be  submitted  to  the 
Jnry  under  authority  of  Ramsbottom  v.  Rail- 
road, 138  N.  C.  38,  60  S.  B.  44a 
No  error. 


(181  N.  C.  40) 

HOUSE  V.  PARKER.    (No.  105.) 

(Supreme  Court  of  North  Carolina.    March  2, 

1921.) 

1.  Sales  «=3479(  14)— Conditional  vendor  held 
entitled  to  tell  property  on  defanit  of  pur- 
chaser. 

Seller  of  steam  logging  loading  outfit  upon 
a  retained  title  contract,  upon  failure  of  pur- 
chaser to  pay  a  note  at  maturity,  had  the  right 
to  sell  the  property  at  public  auction  and  apply 
the  proceeds  to  the  payment  of  the  note,  al- 
though the  contract  contained  no  express  pow- 
er of  sale,  in  view  of  C.  S.  §  2587. 

2.  Contracts  «=s>l67— Laws  In  force  enter  Into 
contracts. 

The  general  laws  of  the  state  are  a  part 
of  a  contract. 

Appeal  from  Superior  Ck)urt,  Halifax 
Ck)unty;   Lyon,  Judge. 

Action  by  A.  C.  House  against  Surry  Park- 
er. Judgment  for  plaintiff,  and  defendant 
appeals.    New  triaL 

This  was  a  ciTil  action  for  damages,  tried 
upon  an  alleged  wrongful  conversion  of 
plaintifTs  property  by  the  defendant,  Surry 
Parker. 

In  July,  1916,  plaintiff,  a  resident  of  Hall-* 
fax  county,  purchased  from  the  defendant, 
who  resided  at  Pinetown,  N.  C,  a  steam  log- 
ging loading  outfit  upon  a  retained  title  con- 
tract The  terms  of  said  agreement  touch- 
ing the  reservation  of  title  were  as  follows: 

'The  condition  of  the  above  contract  is  that 
the  legal  title  and  right  in  and  to  the  above- 
described  property  is  to  remain  and  be  vested 
in  Surry  Parker,  Pinetown,  N.  C,  until  the 
said  notes  and  all  interest  thereon  accrued  are 
paid  off;  and  in  case  the  said  party  of  the  sec- 
ond part  should  fail  to  pay  off  the  amount  due 
by  the  said  notes,  or  either  of  them,  at  matu- 
rity, then  the  entire  debt  shall  become  due  and 
payable,  and  it  shall  be  lawful  for  the  said 
Surry  Parker,  Pinetown,  N.  C,  to  take  posses- 
sion of  the  said  property  at  any  time  there- 
after; but  in  case  the  said  notes  are  paid  off 
then  the  title  of  said  property  to  vest  in  the 
said  party  of  the  second  part.' 


ft 


The  machinery  was  shipped  by  freight  to 
the  plaintlfl  at  Garysburg,  N.  O. ;  bill  of  lad- 
ing for  same  being  attached  to  draft  and 
sent  to  the  Bank  of  Weldon,  with  instruc- 
tions to  notify  plaintiff.  Pending  negotia- 
tions between  the  parties  as  to  the  correct- 
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ness  of  said  draft  and  the  execution  of  the 
purchase-money  notes,  the  shipment  was  re- 
turned by  the  railroad  companies  to  the 
point  of  origin. 

Plaintiff  then  instructed  the  defendant  to 
hold  the  machinery  at  Pinetown  until  he 
could  arrange  to  pay  for  it  or  until  he  could 
sell  it.  There  was  evidence  tending  to  show 
that  the  plaintifTs  mill  had  been  shut  down 
in  the  meantime,  and  that  he  desired  to  sell 
said  machinery  at  Pinetown,  if  he  coald  do 
so  to  advantage. 

Upon  failure  of  the  plaintiff  to  pay  his 
last  note  at  maturity,  defendant  sold  said 
property  at  public  auction  as  security  for 
his  claim.  The  amount  received  at  said  sale 
was  insufficient  to  pay  the  balance  of  the 
debt.  With  respect  to  defendant's  right  to 
sell  the  machinery,  after  due  notice,  and 
apply  the  proceeds  to  the  payment  of  the 
purchase  money,  his  honor  charged  the  jury: 

"But  if  you  should  find  that,  after  this  prop- 
erty was  shipped  back  to  Pinetown,  House  rati- 
fied the  reshipment  and  agreed  to  let  the  prop- 
erty remain  there  in  the  hands  of  Parker,  to 
be  disposed  of  by  him,  and  that  he  made  the 
best  disposition  that  he  could  under  the  cir- 
cumstances, though  he  had  no  right  to  sell  it 
under  the  contract  of  sale,  there  being  no 
power  of  sale  in  the  contract,  and  has  brought 
no  suit  to  foreclose  the  sale,  he  could  only  sell 
it  by  the  consent  and  direction  of  House." 

Defendant  excepted. 

Judgment  in  favor  of  the  plafaitiff  on  the 
verdict,  and  the  defendant  appealed. 

Ashley  B..  Stainback,  of  Weldon,  and  Dan- 
iel &  Carter,  of  Washington,  N.  C,  for  appel- 
lant 

W.  E.  Daniel,  of  Weldon,  6.  E.  Midyette, 
of  Jackson,  and  €^rge  C.  Green,  of  Weldon, 
for  appellee. 

STACT,  J.  Section  2587,  0.  S.,  relating  to 
the  foreclosure  of  conditional  sales,  provides 
as  follows: 

"In  all  sales  of  personal  property  wherein 
the  title  is  retained  by  the  seller  to  secure  the 
purchase  money,  or  any  part  thereof,  and  no 
power  of  sale  is  conferred,  and  default  is  made 
in  the  payment  of  said  obligation  by  the  pur- 
chaser, then  in  all  such  cases  it  is  lawful  for 
the  owner  of  such  debt  thereby .  secured,  with- 
out an  order  of  court,  to  sell  such  property, 
or  80  much  thereof  as  may  be  necessary  to  pay 
off  said  indebtedness,  at  public  auction  for  cash, 
after  first  giving  twenty  days  notice  at  three 
or  more  puUic  places  in  the  county  wherein 
the  sale  is  to  be  made,  and  apply  the  proceeds 
of  such  sale  to  the  discharge  of  said  debt,  in- 
terest on  the  same,  and  costs  of  foreclosure, 
and  pay  any  surplus  to  the  person  legally  enti- 
tled thereto.  Before  making  any  such  sale,  in 
addition  to  the  advertisement  above  required, 
the  owner  of  said  debt  shall,  at  least  ten  days 
before  the  day  of  sale,  mail  a  copy  of  the  notice 
of  sale  to  the  last  known  postoffice  address  of 
the  original  purchaser  or. his  assigns." 
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138 


106  SOUTHEASTERN  BEPOBTEB 


(N.C. 


[1,2]  Under  a  proper  construction  of  this 
statute  and  on  the  record,  we  think  his 
honor  erred  in  charging  the  Jury  that  the 
defendant  could  not  sell  the  property  in 
question  without  the  consent  and  direction 
of  the  plaintiff.  It  is  true  the  contract  con- 
tains no  express  power  of  sale ;  but  the  gen- 
eral laws  of  the  state  in  force  at  the  time 
of  its  execution  and  performance  enter  into 
nnd  become  as  much  a  part  of  the  contract  as 
if  they  were  expressly  referred  to  or  in- 
corporated in  its  terms.  O'Kelly  t.  Williams, 
164  N.  C.  281 ;  Graves  v.  Howard,  169  N.  C. 
594,  75  S.  E.  998,  Ann.  Gas.  1914G,  565 ;  and 
Von  HofTman  y.  Quincy,  4  Wall.  552,  18  L. 
Ed.  403. 

There  are  other  exceptions  worthy  of  con- 
sideration ;  but,  as  the  case  goes  back  for  a 
new  trial,  and  as  they  may  not  occur  on  an- 
other hearing,  we  refrain  from  further  com- 
ment 

New  trial. 


(181  N.  C.  28) 

CRAFT  &  BERGESON  v.  JOHN  L.  ROPER 
LUMBER  CO.     (No.  62.) 

(Supreme  Coxvtt  of  North  Carolina.    March  2, 

1921.) 

Waters  and  water  oeurses  ^=s>l54(2)— Preprt- 
etors  under  obligation  to  properly  maintain 
oanal. 

Where  a  drainage  canal  has  been  establish- 
ed and  used  as  of  right  by  abutting  proprietors 
in  the  absence  of  statutory,  contract,  or  pre- 
scriptiye  regulation  to  the  contrary,  the  obli- 
gation is  upon  each  of  the  proprietors  to  clear 
out  and  properly  maintain  the  portion  of  the 
canal  running  through  his  own  land,  and  ordi- 
narily he  has  no  right  to  compel  an  upper 
proprietor  to  do  this  for  him  nor  to  hold  such 
proprietor  in  damages  for  not  doing  it,  in  view 
of  G.  S.  {{  5272-5274,  5280,  et  seq. 

Appeal  from  Superior  Court,  Washington 
County;  Calvert,  Judge. 

Action  by  Craft  &  Bergeson  against  the 
John  L.  Roper  Lumber  Company.  Prom  a 
Judgment  of  nonsuit,  plaintiffs  appeal.  Af- 
firmed. 

PlaintUTs,  lower  proprietors,  owning  land 
abutting  on  both  sides  of  a  drainage  canal 
used  by  them  in  part  for  draining  their 
lands,  sue  the  defendant,  one  of  a  number  of 
upper  proprietors  also  abutting  on  said  ca- 
nal, and  using  the  same  for  drainage,  for 
damages  to.  plaintiffs*  land  and  crops,  partic- 
ularly for  the  year  1919,  caused  by  the  negli- 
gent and  wrongful  failure  of  defendant  to 
clear  out  and  properly  maintain  the  portion 
of  said  canal  running  through  the  lands  of 
plaintiff  and  below  same.  On  denial  of  lia- 
bility a  Jury  was  impaneled,  and  at  close  of  i 


Judgment    of    nonsuit.    Plaintiffs    excited 
and  appealed. 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellants. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C.,  for  appellee. 

nOKB,  J.  The  evidence  offered  In  sup- 
port of  plaintiffs'  cause  of  action  tended  to 
show  that  the  McRae  canal  was  a  drainage 
canal  from  two  to  three  miles  in  length,  ly- 
ing in  said  county,  having  its  outlet  into 
Beaver  Dam  swamp,  some  distance  below 
lands  of  plaintiffs;  that  it  has  been  estab- 
lished for  60  years  and  more  and  used  by 
abutting  proprietors  for  drainage  purposes, 
the  lands  affected  amounting  to  2,500  to  3,000 
acres;  that  plaintiffs,  lower  proprietors, 
owned  a  tract  of  about  70  acres  of  land  on 
either  side  of  this  canal,  about  40  acres  of 
which  were  cleared  and  in  part  drained  by 
the  use  of  the  McRae  canal ;  that  defendant, 
one  of  a  number  of  upper  proprietors,  also 
using  said  canal  for  drainage,  owned  a  large 
body  of  land,  the  second  tract  above  plain- 
tiffs' land,  from  400  to  000  acres  of  which 
were  cleared  and  drained  by  ditches  leading 
into  the  main  canal ;  that  the  portion  of  the 
McRae  canal  within  the  bounds  of  plaintiffs* 
tract  had  been  allowed  to  fill  up  so  that  it 
did  not  afford  proper  drainage  for  same,  and 
that  on  very  slight  rains  the  water  would 
pond  back  into  plaintiffs*  ditches  and  sob 
and  injure  their  lands,  and  particularly  in 
1919  caused  great  damage  to  the  crops  of 
plaintiffs  planted  and  growing  thereon;  that 
this  was  due  to  the  alleged  wrongful  failure 
on  the  part  of  defendant  to  clear  out  the  por- 
'tion  of  the  McRae  canal  on  plaintiffs'  tract, 
which  had  been  filled  up  2  to  3  feet  above 
the  original  bottom  and  caused  in  part  by  de- 
fendant's drainage  into  same.  On  these, 
the  facts  chiefly  pertinent  to  the  Inquiry,  the 
authoritative  decisions  here  and  elsewhere 
are  to  the  effect  that,  where  a  drainage  canal 
has  been  established  and  used  as  of  right  by 
abutting  proprietors  in  the  absence  of  statu- 
tory contract  or  prescrii>tive  regulation  to 
the  contrary,  the  obligation  is  upon  each  of 
the  proprietors  to  clear  out  and  properly 
maintain  the  portion  of  the  canal  running 
through  his  own  land,  and  ordinarily  he  has 
no  right  to  compel  an  upper  proprietor  to  do 
this  for  him,  nor  to  hold  such  proprietor  in 
damages  for  not  doing  it  The  general  prin- 
ciple as  stated  was  approved  and  applied  by 
this  court  in  the  recent  case  of  Lamb  v. 
Lamb,  reported  to  177  N.  C.  150,  98  S.  E.  307. 
There  Abner  Lamb,  a  grandfather,  and  own- 
er of  a  large  body  of  land,  having  established 
and  maintained  a  system  of  drainage  for 
same  permanent  in  character,  died  leaving 
his  lands  to  his  two  sons  in  separate  tracts 


plaintiffs'   evidence,  on  motion,   there  was  |  as  upper  and  lower  proprietors  along   the 
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lead  ditches  constltatlng  principal  features '  tive   provision  controlling  the  matter,    the 


of  said  drainage  system.  Plaintiff,  succes* 
sor  in  title  to  the  proprietor  of  the  lower 
tract,  sued  the  successor  and  proprietor  of 
the  upper  tract  for  failure  to  keep  open  and 
maintain  the  lead  ditches  through  plaintlfTs 
land.  On  the  facts  suggested,  relief  was  de- 
nied to  plaintiff,  and,  speaking  to  the  prin- 
cipal question  the  court  said: 

**It  is  undoubtedly  the  general  rule  that,  in 
the  absence  of  contract  stipulation  or  prescrip- 
tive right  to  the  contrary,  the  owner  of  an  ease- 
ment is  liable  for  costs  of  maintenance  and 
repairs  where  it  exists  and  is  used  and  en- 
joyed for  the  benefit  of  the  dominant  estate 
alone;  that  he  has  a  right  of  entry  upon  the 
servient  estate  for  the  purpose  indicated,  and 
may  be  held  liable  for  injuries  arising  from  his 
willful  or  negligent  breach  of  duty  in  these 
matters.  The  position  finds  support  in  Hair 
▼.  Downing,  one  of  the  North  Carolina  cases 
heretofore  cited,  and  is  very  generally  approved 
in  the  decisions  and  text-writers  on  the  sub- 
ject Bellevue  v.  Daly,  14  Idaho,  545;  Oney 
V.  West  Buena  Vista  Land  Co.,  104  Va.  680; 
Dudgeon  v.  Bronson,  159  Ind.  652;  9  R.  C. 
L.  794,  795;  14  Cyc.  1209;  Jones  on  Ease- 
ments, f  821.  But  in  such  case  the  owner  of 
the  dominant  estate  is  not  required  to  main- 
tain or  repair  the  easement  for  the  benefit  of 
the  servient  tenement.  He  may,  ordinarily, 
abandon  it  altogether,  without  infraction  of  any 
rights  of  the  servient  owner  (9  R.  C.  L.  795, 
citing  Pomfret  v.  Ricroft,  1  Saund.  821,  10 
Eng.  Rul.  Cases,  16,  and  Mason  v.  Shrewsbury, 
etc..  By.  Co.,  L.  R.  6  Q.  B.  578,  10  Eng.  Rul. 
Gas.  22,  and  note),  a  general  principle  recog- 
nized and  applied  in  this  state  in  Canal  Co.  v. 
Bomett,  147  N.  C.  41.  But  where,  as  in  this 
case,  a  system  of  drainage  has  been  construct- 
ed for  the  benefit  of  the  two  properties  and 
is  used  and  enjoyed  by  the  owners  of  both,  the 
general  rule  is,  or  should  be,  as  held  by  the 
court  below,  that  each  is  required  to  maintain 
the  portion  of  ti^e  system  on  his  own  land,  un- 
less the  conditions  and  circumstances  present- 
ed should  make  such  an  obligation  so  unequal 
and  burdensome  on  one  at  the  expense  of  the 
other  that  a  different  method  of  adjustment 
would  be  required." 

In  Lamb's  Case  it  was  suggested  that  as 
between  two  proprietors  in  case  of  gross  in- 
equality a  different  method  of  adjustment 
might  be  upheld  and  applied  by  court  deci- 
sion, but  where  there  are  more  than  two  pro- 
prietors, and  in  any  case,  in  the  absence  of 
some  intelligent  and  legalized  administra- 
tive regulations  apportioning  the  respective 
hurdens,  the  difficulties  of  making  proper  ad- 
justment of  these  claims  by  ordinary  civil 
acti<m  alone  would  be  well-nigh  insuperable. 
Recognizing  this  our  Legislature  has  wisely 
enacted,  in  addition  to  the  statutory  provi- 
sions for  the  creation  of  regular  drainage 
districts,  that  wherever  a  drainage  canal  has 
been  established  and  used  as  of  •  right  by 
Abutting  proprietors  in  the  absence  of  con- 
tract stipulation  or  statutory   or  prescrip- 


question  of  proportionate  burdens  may  be  de- 
termined on  petition  duly  filed  before  a  Jus- 
tice of  the  peace  or  clerk  of  the  superior 
court,  who  shall  by  commissioners  or  Jury 
of  view  cause  the  respective  obligations  and 
burdens  to  be  ascertained  and  fixed  and  ap- 
portioned among  the  respective  proprietors, 
and  on  this  report  duly  made  and  confirmed 
collection  may  be  enforced  as  the  statute  pro- 
vides. 2  Consolidated  Statutes,  f {  5272,  5273, 
5274,  5280,  et  seq.,  section  5280  providing; 
among  other  things,  that  *'after  a  canal  ha» 
been  dug  along  any  •  •  •  depression  or 
waterway  and  maintained  for  seven  years^ 
it  shall  be  prima  facie  evidence  of  its  neces- 
sity," and  proceedings  may  be  had  for  appor- 
tionment and  collection  of  the  respective 
burdens,  etc  We  were  referred  by  counsel 
for  appellant  to  the  case  of  Briscoe  v.  Par- 
ker, 145  N.  C.  14,  58  S.  E.  443,  as  authority 
in  fnvor  of  his  present  claim,  but  in  that 
case  no  canal  had  been  established,  and  it 
was  held  that,  when  an  upi>er  pr<H)rietor  had< 
gathered  his  drainage  water  into  ditches  and 
so  carried  it  up  against  a  lower  proprietor'» 
land  without  more,  causing  said  water  to- 
"ooze  through  and  sob  and  injure  the  same,, 
an  action  would  lie  for  the  injury."  But 
here,  as  stated,  a  canal  had  been  established 
for  60  years  aud  more  and  used  as  of  right  by 
abutting  proprietors,  and  the  question  pre* 
sented  is  not  one  of  trespass,  but  of  proper 
apportionment  of  the  respective  burdens,  and 
on  the  facts  as  now  presented  the  statutory 
method  of  relief  la  the  only  one  open  to 
plaintiffs. 

On  the  record,  we  find  no  error  in  the 
Judgment  of  nonsuit,  and  the  same  is  af- 
firmed. 

Affirmed. 


(isi  N.  c.  sm 
STATE  V.  CALDWELL  et  al.     (No.  91.) 

(Supreme  Ck>urt  of  North  CJarolina.    March  0^ 

1921.) 

1.  Criminal  law  ^s»659^Defendaiit8  held  aot 
deprived  of  their  trial  liy  aotion  of  taiwlos* 
mob. 

The  defendants  in  a  homicide  case  held 
not  deprived  of  that  fair  and  impartial  trial 
guaranteed  them  by  the  Constitution  and  laws- 
of  the  state  by  reason  of  the  action  of  a  law- 
less mob  who  wanted  to  lynch  them,  the  mob 
being  overcome  by  the  courageous  officers  and 
brave  dtizens  of  the  community  at  the  com- 
mencement of  the  trial  and  the  Judge  demeaning 
himself  throughout  with  finnness,  wisdom,  and 
impartiality. 

2.  Criminal  taw  «=s>858(3)— Jury  not  permitted 
to  take  documentary  evidenoe  to  Jury  room. 

Unless  by  consent  and  in  certain  restricted 
instances  allowed  by  statute,  the  Jury  in  a 
criminal  case  must  determine  the  cause  on  the 
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evidence  as  it  is  heard  by  them  or  as  presented 
in  open  court  and  is  not  allowed  to  take  to  the 
jury  room  with  them  documentary  or  other  evi- 
dence for  their  private  inspection,  and  court 
did  not  err  In  declining  to  allow  jury  to  take 
with  them  to  the  jury  room  statements  of  de- 
fendants made  before  coroner. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;  Devln,  Judge. 

Harry  Caldwell,  alias  Harry  Chaplan,  alias 
Henry  Williams;  Jesse  Foster;  Frank  Wil- 
liams; George  Bearsall;  and  Jim  Hill  were 
convicted  of  murder,  and  they  appeaL  No 
error. 

The  facts  in  evidence  on  the  part  of  the 
state  tended  to  show  that  in  the  latter  part 
of  November,  seemingly  Simday  the  21st,  de- 
fendants were  in  the  car  of  defendant  Foster, 
and  between  4  and  5  o'clock  p.  m.  went  to  the 
store  of  deceased,  four  miles  east  of  Golds- 
boro,  N.  C,  and  were  seen  standing  about 
the  gas  tank  baying  a  small  amount  of  gaso- 
line; that  this  was  paid  for  by  defendant 
Caldwell,  handing  to  Jones  a  $20  bill,  and 
that  in  making  the  change  Jones  displayed  a 
large  roll  of  money,  which  he  took  from  his 
pocket;  that  when  this  gasoline  was  bought 
and  paid  for  all  of  defendants  were  standing 
around  the  gas  tank,  and  could  see  the  money 
shown  by  deceased ;  that  on  the  same  night 
between  7  and  8  o'clock,  when  Jones  and  his 
wife  and  three  of  their  children,  a  colored 
boy  who  helped  about  the  house,  and  a  white 
boy  who  was  crippled  and  had  to  move  with 
crutches  were  sitting  in  a  front  room  of  the 
Jones  residence,  which  was  a  short  distance 
from  the  store,  these  five  defendants  in  the 
car  drove  past  the  house  into  the  back  yard, 
and  came  up  on  the  back  porch ;  that  defend- 
ant Foster  came  Into  the  room  where  Jones 
and  the  family,  etc.,  were,  and  told  deceased 
that  some  one  out  there  wished  to  see  him, 
and  Foster  then  shook  hands  with  the  colored 
boy'  and  engaged  him  in  conversation;  that 
Jones  went  out  and  down  the  hallway  to- 
wards the  back  door,  there  being  at  the  time 
a  lighted  lamp  in  the  hall,  and  when  he  had 
gQtten  near  the  back  door  and  about  opposite 
or  Just  beyond  the  dining  room  door,  some 
one  of  the  party,  shown  to  be  defendant  Cald- 
well called  to  him,  'Throw  up  your  hands !" 
and  almost  inunediately  fired  the  pistol,  in- 
dicting a  mortal  wound,  from  which  he  died 
In  about  30  minutes  after  he  was  shot  Mrs. 
Jones,  wife  of  the  deceased,  said  that  all  she 
heard  was,  **Throw  up  your  hands!"  The 
<-o1ored  boy  testified  the  call  was,  "Throw  up 
yi)ur  hands  or  I  will  kill  you  I"  When  the 
shot  fired,  Jesse  Foster  went  out  and  towards 
tlie  back  door,  where  the  party  had  entered, 
and  they  all  ran  off.  The  colored  boy,  the 
helper,  went  out  that  way  in  the  endeavor  to 
soe  who  they  were,  and  the  cripple  had  also 
ti**d  from  the  room,  probably  going  out  the 
front  door,  the  theory  of  the  state  being  that 
the  fiight  of  defendants  was  caused  by  the 


unexpected  appearance  of  the  additional 
members  of  the  household.  Only  three  of  the 
Jones  children  were  present,  the  eldest  of  the 
three  being  8,  their  oldest  child,  «gecl  11* 
spending  the  night  with  his  grandparents. 

The  course  and  effect  of  the  bullet  tended 
to  confirm  the  state's  evidence  that  the  per- 
son  who  did  the  shooting  was  standing  In  the 
hall  at  the  timej  and  not  very  far  in  the 
back  door. 

The  defendants  were  not  examined  as  wit- 
nesses in  the  trial,  but  without  objection 
their  statements,  tiUien  at  the  coroner's  in- 
quest, were  put  in  evidence  and  read  to  the 
Jury,  these  statements  tending  to  show  that 
defendants  had  gone  to  the  house  for  the  pur- 
pose of  getting  whisky,  and  were  in  the  din- 
ing room  where  Jones  had  brought  the  whis- 
ky, and  while  they  were  in  their  the  defend- 
ant Caldwell,  who  claimed  to  be  a  detective, 
drew  his  pistol  saying,  "You  are  all  imder 
arrest;"  that  all  of  them  threw  up  their 
hands  except  Jones,  and,  he  making  some 
move  towards  his  pocket  as  if  for  a  weapon, 
Caldwell  fired  and  killed  him.  No  authority 
or  Justification  for  this  claim  of  being  an  of- 
ficial on  the  part  of  Caldwell  was  shown  in 
evidence. 

Under  a  dear  and  comprehensive  charge 
from  the  court  presenting  every  phase  of  the 
case  and  permissible  defenses  arising  on  the 
testimony  the  Jury  rendered  a  verdict  of  guil- 
ty of  murder  in  the  first  degree  against  de- 
fendants Caldwell  and  Foster,  and  of  murder 
in  the  second  degrree  against  the  other  three 
defendants.  Judgment  in  accordance  wltb 
the  verdict,  and  defendants  excepted  and  ap- 
pealed. 

E.  A.  Humphrey  and  Hood  &  Hood,  all  of 
Goldsboro,  for  appellants  Hill  and  Pearsall. 

W.  8.  O'B.  Robinson,  of  Goldsboro,  for  ap- 
pellants Foster  and  Williams. 

N.  D.  White,  of  Goldsboro,  for  appellant 
Caldwell. 

J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

HOKB,  J.  It  is  chiefiy  objected  to  the  va- 
lidity of  this  conviction  that  by  reason  of  the 
action  of  a  lawless  mob,  and  its  hostile  dem- 
onstrations towards  them,  the  defendants 
were  deprived  of  thai  fair  and  impartial  tri- 
al guaranteed  them  by  the  Constitution  and 
laws  of  the  state,  but  on  the  record  the  ex- 
ception must  be  overruled.  As  this  is  the 
principal  objection  insisted  on  for  the  defend- 
ants, and  the  occurrence  and  attendant  cir- 
cumstances at  the  time  and  after  aroused 
very  great  interest  and  extended  comment, 
we  consider  it  not  amiss  to  incorporate  the 
findings  of  the  trial  Judge  concerning  them, 
which  have  been  duly  stated  and  made  a  part 
of  the  record,  in  terms  as  follows: 

"The  court,  deeming  it  proper  that  a  more 
extended  record  than  is  shown  upon  the  min- 
utes o{  the  court  should  be  made  of  the  hap- 
penings in  relation  to  the  trial  ol  the  case  of 
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Harry  Caldwell  and  others  at  the  November 
term  of  Wayne  Superior  Court,  desires  to  file 
the  following  statement: 

"Harry  Caldwell  and  four  other  prisoners 
were  under  Indictment  for  murder  in  the  above- 
endtled  case  at  said  court,  and  were  being  held 
for  safe- keeping  in  the  state's  prison  at  Ral- 
eigh. The  i^eriff  was  ordered  to  bring  these 
prisoners  to  Goldsboro  on  the  evening  of  De- 
cember 1st  for  trial,  which  had  been  set  for 
the  following  morning.  In  attempting  to  car- 
ry out  this  order,  and  before  he  could  get  them 
to  Goldsboro,  the  sheriff  was  prevented  by  a 
large  mob,  who  sought  to  lynch  the  prisoners, 
and  it  was  only  by  the  courage  and  skill  of 
the  sheriff  and  his  assistants  that  he  succeed- 
ed in  eluding  the  mob  and  returning  his  pris- 
oners to  Kaleigh. 

"The  matter  having  been  brought  to  the  at- 
tention of  the  judge,  after  consulting  with  So- 
Kcitor  W.  I>,  Siler  and  members  of  the  bar 
and  representative  citizens  of  the  county,  and 
being  assured  that  the  citizens  of  Goldsboro 
and  Wayne  county  would  give  the  court  and  the 
ofBcials  all  the  aid  in  their  power  to  preserve 
order  and  would  be  willing  to  render  personal 
service  to  this  end  if  called  upon,  the  court  or- 
dered the  prisoners  to  be  at  once  brought  to 
Goldsboro  for  trial.  Fifty  citizens  were  there- 
fore called  upon  and  sworn  in  as  special  officers 
of  the  court.  This  number  included  every  mem- 
ber of  the  Goldsboro  bar,  except  those  engaged 
in  the  trial  of  the  case,  and  many  of  the  most 
prominent  business  and  professional  men  of 
the  city.  These  special  officers  and  the  sher- 
iff brought  the  prisoners  into  court  December 
2d,  and  the  trial  proceeded  orderly  in  the  pre- 
scribed form  and  continued  until  the  usual  time 
for  adjournment  for  the  evening  waa  reached, 
when  recess  was  taken  until  9:30  a.  m.,  Decem- 
ber 3d. 

"During  the  evening  recess  of  the  court,  the 
officers  being  advised  that  an  effort  might  be 
made  during  the  night  to  take  the  prisoners 
from  them  and  lynch  them,  decided  they  could 
foe  better  protected  in  case  of  attack  in  the 
jury  retiring  rooms  on  the  third  floor  of  the 
courthouse,  than  in  jaiL  The  jury  had  been 
upon  adjournment  sent  to  rooms  up  town  two 
blocks  away.  Those  special  officers  then  re- 
paired with  their  prisoners  to  the  third  floor 
of  the  courthouse,  and,  being  fully  armed,  so 
disposed  themselves  as  to  effectively  cover  the 
only  approach  to  their  position.  Under  the 
leadership  of  George  C.  Freeman  (lately  Lt 
Col.  SOth  Div.  A  E.  F.)  the  special  officers 
were  divided  into  squads,  and  assigned  to  va- 
rious duties  within  and  without  the  courthouse. 

''A  large  crowd  surrounded  the^  court  square, 
and  much  excitement  prevailed.*  This  crowd 
was  composed  of  some  lawless  elements^  but 
also  of  many  good  citizens,  there  from  curios- 
ity and  some  to  help  discourage  an  attack. 
About  9:15  p.  m.  a  roughly  organized  mob  of 
several  hundred  men,  armed  and  masked,  de- 
daring  their  purpose  to  lynch  the  prisoners, 
made  an  attack  upon  the  west  front  of  the 
courthouae,  accompanied  by  a  number  of  pis- 
tol and  gunshots  directed  at  the'  buUding  and 
occupants.  The  glass  in  the  windows  and  doors 
was  broken,  and  the  woodwork  about  the  doors 
on  that  side  injured.  The  lock  of  the  door 
was  unbroken,  however,  and  those  of  the  spe- 
cial force  on  that  floor  refusing  to  ope^,  the 
"firmg  from  the  outside  continued  until  one  who 


appeared  to  be  the  leader  of  the  mob  was  se- 
verely wounded  by  a  pistol  shot  and  fell.  Aft- 
er this  person  was  carried  away  the  remainder 
of  the  mob  retired.  Hiere  were  no  casualties 
among  the  defenders,  and  no  member  of  the  mob 
set  foot  within  the  courthouse.  Thereafter  no 
determined  attack  was  made  upon  the  building, 
but  a  large  crowd,  some  angry  and  threatening, 
continued  to  surround  the  square,  and  there 
were  occasional  firings  of  pbtols  during  the 
night. 

"The  judge,  hearing  of  the  attack  on  the 
courthouse  and  its  result  and  being  advised  of 
rumors  of  other  mobs  forming  and  of  threats 
that  dynamite  might  be  used,  deemed  it  wise 
to  call  upon  the  Governor  for  military  assist- 
ance to  relieve  the  defenders  of  the  prisoners 
and  in  order  to  be  prepared  for  possible  emer- 
gencies. The  Governor  thereupon  ordered  out 
a  company  of  riflemen  from  Burlington  and  a 
machine  gun  company  from  Durham  under 
command  of  Capt.  Towler.  These,  however, 
did  not  arrive  until  about  7  a.  m.,  December 
3d.  At  this  time  the  disorder  had  entirely 
ceased,  but  the  military  companies  were  use- 
ful in  relieving  the  special  officers  in  charge  of 
the  prisoners  and  in  assisting  the  sheriff  in 
policing  the  courthouse  grounds. 

"At  9:30  a.  m.,  December  3d,  the  jury  was 
brought  back  to  the  courthouse,  the  prisoners 
brought  in,  and  in  the  presence  of  a  large  or- 
derly crowd,  including  many  ladies,  the  trial 
proceeded  regularly  to  its  conclusion.  The  case 
was  fully  argued  by  counsel  for  the  state  and 
for  the  prisoners,  and  the  jury,  after  deliber- 
ating for  more  than  three  hours,  at  9:30  p.  m. 
rendered  the  verdict  which  appears  on  rec- 
ord, two  of  the  prisoners  being  convicted  of 
murder  in  the  first  degree  and  three  of  murder 
in  the  second  degree.  The  prisoners  were 
sentenced  and  taken  at  once  to  the  state's  pris- 
on by  the  sheriff,  accompanied  by  the  military 
companies.  The  behavior  of  the  officers  and  of 
the  military  companies  was  exemplary  and 
their  presence  reassuring  to  the  people. 

"In  conclusion  I  desire  to  submit  these  ob- 
servations: 

''Undeniably  the  action  of  the  mob  consti- 
tuted an  attack  upon  organized  society  in  the 
administration  of  public  justice,  and  was  en- 
tirely without  justification  or  excuse,  and  was 
an  attempt  to  violently  interfere  with  the  law- 
ful procedure  of  the  court,  but  its  outcome 
showed  unmistakably  that  the  forces  for  law 
and  order  in  Wayne  county  are  stronger  than 
the  opposing  elements,  and  that  the  courts 
have  the  power  to  protect  themselves  by  call- 
ing to  their  aid  the  influence  and  active  sup- 
port of  good  citizens.  A  forward  step  has  been 
made  by  the  citizens  of  Wayne  county  in  con- 
trolling the  mob  spirit  which  constitutes  one 
of  the  hindrances  to  the  development  of  our 
state. 

"The  trial  of  those  prisoners  would  never 
have  been  attempted  had  not  the  judge  felt 
that  he  could  with  confidence  rely  upon  the 
willingness  and  the  ability  of  the  citizens  of 
Goldsboro  and  Wayne  county  to  prevent  a  vio- 
lation of  the  integrity  of  a  court,  and,  the 
trial  once  begun,  it  was  determined,  with  this 
aid,  to  carry  it  to  a  lawful  and  orderly  conclu- 
sion in  spite  of  the  efforts  of  the  ignorant  and 
the  lawless  to  the  contrary.  The  event  shows 
this  confidence  waa  not  misi^aced.  And  while 
I  regret  the  injury  and  damage  to  the  court- 
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bonse  building  and  tbe  wounding  of  a  citizen,  I 
believe  the  outcome  one  of  distinct  value  to 
the  county  and  to  the  state  in  its  demonstra- 
tion of  the  power  of  the  forces  in  favor  of 
law  and  order  when  properly  called  into  action. 
For  this  was  a  case  of  Wayne  county  citizens, 
unaided  by  outside  force,  and  prompted  only 
by  a  sense  of  public  duty,  standing  manfully 
against,  and  at  the  imminent  risk  of  their  lives 
subduing,  attacks  delivered  by  unruly  elements 
of  Wayne  county  citizenship,  and  doing  so 
under  circumstances  calling  forth  courage,  en- 
durance, and  determination.  The  unselfish  pub- 
lic service  rendered  by  those  who  served  as 
special  officers  deserves  praise,  and  is  to  each 
one  an  honorable  distinction.  They  do  not 
ask  for  compensation,  but  they  have  an  abund- 
ant recompense  in  the  approval  of  their  own 
consciences  and  in  the  gratitude  of  every  law- 
abiding  citizen.  The  court  desires  to  give  pub- 
lic and  permanent  expression  to  his  personal 
thanks  to  each  one  of  them. 

"I  desire  to  call  attention  to  the  names  of 
those  who  held  the  third  floor  of  the  courthouse 
during  the  whole  night  and  kept  the  prisoners 
for  the  court:  George  K.  Freeman,  M.  H.  Al- 
len, M.  T.  Dickinson,  Lewis  and  Ross  Giddens, 
John  R.  Edwards,  Kirby  Boyette,  Doc.  Dewey, 
Lawrence  Bradsher,  Harvey  Holmes,  Edward 
R.  Michaux,  Hugh  Dortch,  Charles  A.  Thomp- 
son, Jake  P.  Shrago,  George  G.  Royall,  Jr. 
These  men  chose  their  position  well,  and 
strengthened  it  skillfully.  Heavily  armed  and 
supplied,  they  awaited  attack  with  calmness. 
They  were  determined  to  maintain  their  de- 
fense at  all  hazards,  in  the  performance  of  a 
public  duty  as  to  which  they  had  no  personal 
Interest.  They  were  unconquerable  and  un- 
afraid. Such  spirit  should  be  a  source  of  pride 
to  the  citizens  of  Wayne  and  to  every  North 
Carolinian.  With  such  spirit  as  this  our  coun- 
try is  safe  from  attack  either  from  foes  with- 
out or  lawlessness  within. 

"The  following  are  the  names  of  tbe  sheriff 
and  his  assistants  who  aided  the  court  in  these 
events:  William  S.  Grant,  sheriff.  Deputies, 
Paul  Best,  J.  C.  Bhodes,  Walter  Grant,  Lester 
Hunt,  Thad  Howell,  and  J.  H.  Howell.  The 
court  desires  to  commend  the  high  courage  and 
faithfulness  of  Sheriff  Grant  and  of  these  as- 
sistants who  were  not  only  courageous  but 
wholly  devoted  to  obedience  to  the  orders  of 
the  court  and  to  the  suppression  of  lawless- 
ness. 

*'The  court  desires  to  call  attention  to  and 
commend  the  action  of  many  influential  citi- 
zens, including  Judge  W.  R.  Allen,  Judge  O.  H. 
Allen,  Messrs.  George  Royall,  B.  H.  Edwards, 
J.  D.  Langston,  and  others,  who  were  active  in 
counseling  and  advising  against  violence. 

"To  these  forces  is  due  the  victory.  They 
have  contributed  notably  to  strengthening  the 
confidence  of  the  people  in  the  power  of  the 
courts,  and  to  the  discouraging  of  mob  violence 
and  lynch  law  in  North  Carolina. 

••W.  A.  Devin,  Judge."* 

[1]  From  this  statement  it  fully  and  satis- 
factorily appears  that  while  the  mob  at  the 
commencement  and  just  before  the  trial 
showed  a  determination  to  lynch  the  defend- 
ants, yet  by  the  instant  and  courageous  ac- 
tion of  the  officials  and  law-abiding  citizens 
of  the  conununity  this  mob  was  suppressed 


and  the  Influence  and  effect  of  Its  conduct  en- 
tirely removed  and  effaced,  and  the  trial  pro- 
ceeded with  that  calmness  and  deliberation 
so  essential  to  the  administration  of  well-or- 
dered Justice.  And  in  addition  to  the  com- 
mendation deservedly  expressed  by  the  pre- 
siding Judge  in  reference  to  the  conduct  of 
the  good  citizens  of  Goldsbord  and  Wayne 
counties  we  consider  it  proper  that  we  express 
like  commendation  of  the  upright  and  able 
Judge  who  demeaned  himself  throughout  with 
a  firmness,  wisdom,  and  impartiality  In  every 
way  worthy  of  the  best  traditions  of  his 
great  oflSce. 

In  the  authorities  cited  and  chiefly  relied 
upon  by  the  defendants  (State  v.  Wilcox,  131 
N.  C.  707,  42  S.  E.  536;  State  v.  Weldon,  91 
S.  C.  29,  74  S.  E.  43,  39  L.  R.  A.  [N.  8.]  667, 
Ann.  Cas.  1913B,  801;  People  v.  Fleming, 
166  Cal.  357,  136  Pac.  291,  Ann.  Cas.  1915B, 
881),  the  conduct  objected  to  necessarily  ha(? 
direct  bearing  on  the  immediate  conduct  of 
the  trial,  and  was  of  a  kind  and  character 
intended  and  well  calculated  to  distract  the 
Jury  from  an  intelligent,  calm,  and  impartial 
consideration  of  the  issues  Involved,  but  not 
so  here,  where  the  cause  was  heard  in  a  seem- 
ly and  well-ordered  manner,  entirely  unaf- 
fected by  the  futile  action  of  the  lawless  ele- 
ment, and  giving  every  assurance  that  the 
rights  of  defendants,  and  each  of  them,  wertr 
given  full  consideration,  a  position  that  flnds 
full  support,  1^  any  were  needed,  in  the  fact 
that  the  Jury  took  time  in  their  deliberations 
and  showed  discrimination  in  their  verdict, 
imposing  the  supreme  penalty  only  on  the  two 
leaders  who  were  most  active  participants  In 
the  offense. 

The  other  exceptions  of  the  defendants  are 
without  merit  On  the  objection  that  the 
Judge  denied  defendants'  motion  for  sever- 
ance, the  court  has  repeatedly  held  that  the 
question  rests  on  the  sound  discretion  of  the 
trial  Judge,  and  will  not  be  reviewed  except 
in  case  of  patent  and  gross  abuse.  State  v. 
Southerland,  178  N.  C.  676,  100  S.  E.  187. 
And  as  to  the  rallng  of  his  honor  in  permit- 
ting the  11  year  old  son  of  the  deceased  to- 
be  sworn  and  testify,  on  account  of  his  youth, 
and  incapacity,  etc.,  this,  too,  is  in  the  dis- 
cretion of  the  Judge  (State  y.  Finger,  131  N. 
C.  781,  42  8.  B.  820),  and  the  answers  of  the 
>yitness  on  the  voir  dire  and  also  the  direct- 
ness and  intelligence  of  his  testimony  show 
that  in  this  instance  the  discretion  of  the 
court  has  been  providently  exercised. 

Another  exception  was  to  the  refusal  of  the 
court  to  permit  the  sheriff  when  examined  aj» 
a  witness  to  make  answer  to  a  series  of  ques- 
tions propounded  by  defendants  as  to  wheth- 
er deceased  had  the  general  reputation  of 
being  a,  whisky  seller.  There  is  doubt  on  the 
facts  of  the  record  if  an  aflSrmsatlve  answer 
to  the  proposed  question  would  be  of  suffi- 
cient significance  to  disturb  the  results  of  tlie 
trials  but  the  exception  is  clearly  untenable, 
for  "the  reason  that  it  does  not  appear  what 
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answer  the  witness  would  have  made  to  the 
proposed  question.  The  ezoeptlon  therefore 
must  be  disallowed. 

[2]  Defendants  except  further  that  the 
Judge  on  objection  declined  to  allow  the  Jury 
to  take  with  them  to  the  Jury  room  the  state- 
ments of  defendants,  made  before  the  coro- 
ner, and  which  had  been  introduced  in  evi- 
dence, but  this  roling  also  is  In  accord  with 
our  decisions  on  the  subject  that,  unless  by 
consent  and  in  certain  restricted  Instances  al- 
lowed by  statute,  the  Jury  must  determine 
the  cause  on  the  evidence  as  It  is  heard  by 
them  or  as  presented  in  open  court,  and  Is 
not  allowed  to  take  with  tliem  documentary 
or  other  evidence  for  their  private  Inspection. 
Nicholson  V.  Lumber  CJo.,  156  N.  C.  50-68, 
72  S.  E.  86.  36  L.  R.  A.  (N.  S.)  162,  dtlng 
Williams  V.  Thomas,  78  N.  C.  47 ;  Watson  v. 
Davis,  52  N.  C.  178-181;  Outlaw  v.  Hurdle, 
46  N.  C.  150. 

On  careful  examination  of  the  entire  rec- 
ord we  are  of  opinion  that  defendants  have 
had  the  benefit  of  a  fair  and  impartial  trial, 
in  which  their  every  right  has  been  duly  con- 
sidered and  respected,  and  that  no  error  has 
been  made  to  appear  that  gives  them  any 
Just  and  legal  ground  of  complaint. 

No  error. 


(181  X.  c.  66) 

SMITH  V.  ALLEN.     (No. 


106.) 


(Supreme  Court  of  North  Carolina.    March  9, 

1921.) 

1.  Llnltatlon  of  aotions  «=»I82(2)  —  Statute 
■ist  be  pleaded  to  be  available  as  a  defense. 

The  statute  of  limitations,  to  be  available 
as  a  defense  in  action  for  taxes  paid,  must  be 
pleaded. 

2.  Umitatlon  of  actions  ^=:>46 (5)— Statute  did 
net  begin  to  run  against  agreement  to  pay 
for  s«rvloes  at  death  until  death. 

Where  services  are  rendered  under  an 
agreement  that  compensation  is  to  be  made  at 
death,  the  amount  does  not  become  due  until 
death,  and  the  statute  of  limitations  does  not 
begin  to  run  until  that  time. 

3.  Appeal  and  error  ^=9 1 050 (I)— Admission  of 
testimony  harmless,  In  view  of  other  testi- 
mony unobjected  to. 

The  admission  of  testimony,  If  erroneous, 
was  harmless,  where  the  same  facts  were  tes- 
tified to  by  the  same  witness  without  objec- 
tion. 


4.  Witnesses  <=>  176 (2)— Plaintiff  properly  ex- 
amined   as    to    transaction    with    deceased, 
where  administrator  testified  thereto. 
Where  administrator,  being  sued  for  serv- 
ices rendered  intestate,  testified  as  to  trans- 
actions l)etween  intestate  and  plaintiff,  it  was 
proper  to  permit  plaintiff  to  testify  as  to  such 
transactions  as  against  objection  that  the  tes- 
tisMmy  involved  transactions  with  the  deceased. 


Appeal  from  Superior  Court,  Warren  Coun- 
ty ;   Lyon,  Judge. 

Action  by  Dulcedo  Smith  against  Joseph 
John  Allen,  administrator.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

This  is  an  action  to  recover  for  personal 
services  rendered  by  the  plaintiff  to  the  In- 
testate of  the  defendant,  and  certain  taxes 
paid  by  the  plaintiff. 

There  was  evidence  tending  to  prove  that 
plaintiff,  a  nephew  of  defendant's  Intestate, 
lived  alone  with  the  Intestate  for  about  15 
years  until  Intestate's  death,  July  25,  1919, 
at  the  advanced  age  of  89  years;  that  for 
the  last  7  years  of  this  time  the  Intestate 
was  bedridden;  and  for  the  last  3  years  he 
was  totally  helpless,  having  no  control  of  his 
body,  his  limbs,  his  bladder,  or  his  bowels; 
that  plaintiff  waited  on  him,  cleaned  him, 
made  his  fires,  sat  up  with  him,  changed  his- 
bed,  brought  his  meals,  and  attended  to  his 
business.  The  Intestate  was  in  mature  life, 
a  man  of  business,  but  came  back  to  his 
farm  near  Manson  when  past  70,  and  told 
plaintiff  that  if  plaintiff  would  stay  there  with 
him  and  take  care  of  him  and  attend  to  his 
business  as  long  as  he  lived  he  would  give 
plaintiff  the  place,  about  500  acres'  of  land, 
uncultivated,  growing  up  in  pines.  Deceased 
also  stated  several  times  that  he  had  made  a 
will,  giving  plaintiff  the  place.  It  was  shown 
that  he  refused  to  pay  the  taxes,  saying  it 
was  plaiutiiTs,  and  plaintiff  must  pay  them, 
and  that  plaintiff  paid  the  taxes  from  1906 
to  his  uncle's  death.  When  people  would 
ask  leave  to  hunt  or  to  buy  trees  deceased 
would  say:  "See  Dulce;  It  Is  his;"  or 
words  to  that  effect.  After  his  death  no  will 
was  found,  and  this  action  was  brought  to 
recover  the  value  of  plaintiff's  services.  The 
timber  on  the  land  was  sold  in  the  spring  of 
1920  by  the  heirs  for  $37,000.  The  land  it- 
self was  worth  $6,000  or  $7,000  more,  and 
deceased  had  in  bank  $3,000,  which  was  not 
diminished  during  his  long  illness. 

Jarvls  Allen,  a  colored  man,  bom  on  the 
place,  helped  to  nurse  deceased,  and,  being 
refused  payment,  sued  for  $2,000,  and  was 
paid  $1,250  without  a  trial. 

Plaintiff,  a  dentist,  a  man  of  education, 
demanded  $5  per  day  for  his  services  for 
the  7  years  during  which  the  deceased  was 
helpless,  alleging  the  contract,  the  perform- 
ance thereof  by  him,  and  the  breach  there- 
of by  the  death  of  the  Intestate  without 
payment  or  provision  for  plaintiff.  Plain- 
tiff also  added  a  cause  of  action  for  the 
taxes  paid  by  him  and  interest  thereon.  The 
defendant  denied  liability,  and  pleaded  the 
statute  as  to  all  but  3  years  of  the  services, 
but  did  not  plead  the  statute  against  the 
claim  for  taxes. 

The  Jury  returned  the  following  verdict: 

*'(1)  Did  O.  G.  R.  Smith  agree  with  plaintiff 
that  if  the  plaintiff  would  remain  with  him  at 
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his  home  and  care  for  him  and  look  after  his 
business,  and  that  if  he,  the  said  plaintiff, 
would  do  so,  he,  the  said  O.  G.  R.  Smith,  would 
at  his  death  compensate  him  .for  his  services 
and  attentions?     Answer:  Yes. 

"(2)  Did  the  plaintiff  remain  with  the  said 
O.  G.  R.  Smith  at  his  home  and  care  for  him 
and  look  after  his  business  as  alleged  in  the 
complaint?     Answer:  Yes. 

"(3)  Did  the  said  O.  G.  R.  Smith  at  his 
death  compensate  the  plaintiff  for  the  services 
and  attentions  of  the  said  plaintiff  to  him  which 
were  rendered  as  alleged  in  the  complaint? 
Answer:  No. 

"(4)  What  sum,  if  any,  is  the  plaintiff  enti- 
tled to  recover  for  such  attention  and  service? 
Answer:  $12,783.75. 

"(5)  What  sum,  if  any,  is  the  plaintiff  enti- 
tled to  recover  for  the  taxes  paid  by  the  plain- 
tiff for  the  said  O.  G.  R.  Smith?  Answer: 
$574.86." 

Judgment  was  entered  upon  the  verdict  In 
favor  of  the  plaintifT  and  the  defendant  ai)- 
pealed,  assigning  the  following  errors: 

"First.  Exception  is  to  the  court  permitting 
plaintiff  to  testify  what  he  did  for  the  intes- 
tate. 

''Second.  Exception  is  to  testimony  as  to  tax- 
es paid  for  deceased  for  more  than  3  years  be- 
fore his  death. 

"Third.  Exception  is  to  the  charge  of  the 
court  on  the  fourth  issue,  refusing  to  hold  that 
the  claim  of  plaintiff  is  barred  as  to  all  arising 
more  than  3  years  before  intestate's  death. 

"Fourth.  Exception  is  to  refusal  to  charge 
that  all  taxes  paid  more  than  8  years  before 
intestate's  death  are  barred  of  recovery  by 
the  statute  of  limitations. 

"Fifth  and  Sixth.  Exceptions  to  the  verdict 
and  Judgment,  respectively.' 


f» 


Tasker  Polk,  of  Warrenton,  Wm.  H.  & 
Tlios.  W.  Rnffln,  of  Louisburg,  and  A.  C.  & 
J.  P.  Zollicoffer,  of  Henderson,  for  appellant 

Hicks  &  Son,  of  Henderson,  Daniel  &  Dan- 
iel, B.  B.  Williams,  of  Warrenton,  and  W. 
F.  Harvey,  of  Littleton,  for  appellee. 

ALLEN,  J.  The  second,  third,  and  fourth 
exceptions  may  be  considered  together,  and 
the  fifth  and  sixth  are  purely  formal. 

[1]  The  second  and  fourth  are  to  the  re- 
fusal to  hold  that  the  claim  for  taxes  paid 
more  than  3  years  prior  to  the  death  of  the 
intestate  is  barred  by  the  statute  of  limita- 
tions, and  it  is  a  complete  answer  to  these 
exceptions  that  the  claim  for  taxes  was  al- 
leged as  a  separate  and  distinct  cause  of  ac- 
tion, and  that  the  defendant  did  not  plead 
the  statute  of  limitations  to  this  claim. 

[2]  The  third  exception  is  answered  by 
the  finding  of  the  jury  upon  the  first  issue; 
it  being  well  settled  in  this  state: 

"Where  services  are  rendered  upon  an  agree- 
ment that  compensation  is  to  be  made  at  death, 
that  the  amount  does  not  become  due  until 
death,  and  that  the  statute  of  limitations  does 
not  begin  until  that  time."  Helsabeck  v.  Doab, 
167  N.  C.  206,  83  S.  E.  241,  L.  R.  A:  1W7A,  1.  | 


The  evidence  is  ample  to  sustain  this  find* 
ing,  and  there  is  no  exception  by  the  defend- 
ant to  the  contrary. 

The  defendant  did  not  ask  the  court  to 
hold,  nor  did  he  request  a  prayer  for  in- 
struction, that  there  was  no  evidence  to  sup- 
port the  finding  upon  any  of  the  issues. 

The  first  exception  is  to  permittingr  the 
plaintiff  to  testify  that  he  would  have  to  be 
up  with  intestate — 

"at  night,  every  night  anywhere  from  2  to  10 
times,  to  move  him,  lift  him,  and  change  his 
position.  He  could  not  move  himself  after 
1916.  Nobody  stayed  with  him  at  night  but  me. 
On  August,  1912,  to  July,  1919,  I  could  have 
easily  earned  from  $8  to  $10  per  day.  1  paid 
taxes  on  that  land  from  1906  until  the  old 
man  died." 

This  objection  to  evidence  was  upon  the 
ground  that  the  plaintiff  was  a  party,  and 
that  it  involved  a  transaction  with  the  de- 
ceased. 

It  will  be  seen,  however,  that  the  plaintiff 
had  already  testified  without  objection  to 
all  of  these  facts,  and  that  afterwards  on 
cross-examination  the  defendant  examined 
him  minutely  covering  every  phase  of  the  an- 
swjcr  objected  to,  and,  further,  that  the  ad- 
ministrator was  examined  as  a  witness,  and 
testified  as  to  these  transactions. 

[3, 4]  If,  therefore,  the  objecticm  could 
have  been  sustained,  in  the  first  instance,  the 
evidence  Is  harmless,  because  the  same  facts  * 
were  testified  to  by  the  same  witness  without 
objection,  and,  the  administrator  having  tes- 
tified as  to  the  transactions,  the  plaintiff 
would  be  permitted  to  do  so. 

We  haye  examined  the  record  carefully^ 
and  it  appears  to  us  that  the  verdict  is  right, 
and  that  the  claim  of  the  plaintiff  is  meri- 
torious, and  has  been  established  in  accord- 
ance with  law. 

No  error. 


(la  N.  C.  46> 

PRITCHARD  et  at.  v.  WILLIAMS.    (No.  16.) 

(Supreme  0>urt  of  North  CSarolina.    March  9» 

1921.) 

On  PlaintiGrB  Appeal. 

I.  Ejectment  ^=9 141— "Permanent  Improve-^ 
meats''  defined. 
^'Permanent  improvements"  to  land  include 
all  improvements  of  a  permanent  nature  which 
substantially  enhance  the  value  of  the  property 
and,  property  being  a  farm,  includes  putting 
up  dwelling  house  or  tenant  houses,  barns,  and 
stables  and  other  outbuildings,  and  any  sub- 
stantial improvements  which  might  be  made  to 
those  buildings,  the  necessary  ditching:  and 
necessary  or  proper  fencing,  the  digging  of  a 
well  or  planting  of  orchards  and  cutting  of  tim- 
ber in  the  course  of  clearing  for  cultivation, 
the  grubbing  of  stumps,  bushes,  and  reed  patch- 
es necessary  to  clear  and  break  the  land  for 
planting   and   cultivation,   provided   that   thejr 


4ts»ror  other  oases  see  same  topic  and  KBT-NUMBBR  In  aU  Key-Numbered  DigMti  and  Indexaa 
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enhance  the  Talue  of  the  property,  but  do  not 
hidnde  repairs  to  bufldings  which  should  be 
made  by  the  owner  In  the  ordlxkary  nse  of  the 
property. 

FEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perma- 
nent Improvement.] 

2.  Ufa  estatoa  ^=»I7— LIfa  taaaat  held  enti- 
tled te  recover  for  betterments. 

A  life  tenant,  who  made  permanent  im- 
proyements  under  a  bona  fide  belief  that  he 
was  the  owner  in  fee  simple,  is  entitled  to  re- 
cover for  betterments. 

3.  EJeetment  <8s»l42(l)— Right  to  recover  for" 
betterments  not  dependent  on  wish  of  owner. 

A  defendant  in  ejectment's  right  to  recover 
for  betterments  does  not  depend  npon  the  wish 
of  the  actual  owner  for  them  or  the  sufficiency 
of  the  buildings  already  upon  the  land,  the 
sole  question  being,  the  defendant  having  plac- 
ed the  improvements  upon  the  land  under  a 
bona  fide  belief  that  he  owned  the  premises 
in  fee  simple,  whether  or  not  the  things  which 
were  put  thereon  as  permanent  improvements 
snbetantially  enhanced  the  value  of  the  prem- 


On  Defendant's  Appeal. 

4.  Ejectment  ^=> 1 48— Whether  defendant  was 
entitled  to  recovery  for  fertilizing  held  for 

J«ry- 

In  ejectment,  whether  fertilization  of  the 
soil  by  defendant  in  a  special  way  was  a  per- 
manent improvement,  and  substantially  en- 
hanced the  value  of  the  farm,  held  for  the  jury. 

5.  Ejectment  ^=3i4l— No   recovery   for  ordi- 
nary fertilizing;    ^'Improvement." 

In  an  action  involving  a  farm,  defendant 
could  not  recover  for  betterments  consisting 
of  mere  cultivation  of  the  soil  in  ordinary  use 
of  the  land  and  fertilization  thereof  for  the 
purpose  of  raising  crops  in  the  ordinary  course 
of  tillage,  under  C.  S.  S  701,  an  improvement 
under  such  statute  not  meaning  a  general  en- 
hancement in  value  from  the  occupant's  opera- 
tion. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Im- 
provement.] 
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Action  by  J.  A.  Prltchard  and  others 
against  D.  E.  Williams.  From  the  judgment, 
both  parties  appeal.  In  plaintiff's  appeal,  no 
error,  and,  in  defendant's  appeal,  error. 

This  was  an  action  in  ejectnolent  in  which 
the  plaintiff  recovered.  175  I^.  C.  319,  95  S. 
B.  510.  A  petition  was  filed  for  betterments 
and  in  the  same  case  (176  N.  C.  108,  96  S.  £. 
733)  the  court  held  (by  Brown,  J.,  for  a  unani- 
mous court)  that  the  petitioner  (the  defend- 
ant) was  entitled  to  recover  the  same.  Upon 
rehearing  (178  N.  C.  444,  101  S.  E.  SS^  this 
judgment  was  reaffirmed.  This  is  aH  appeal 
front  the  verdict  and  judgment  upon  the  is- 
sues submitted,  the  only  points  presented  be- 
ing exceptions  to  the  charge  on  the  third  is- 
sue as  to  the  value  of  the  betterments.  Both 
parties  assigned  error  and  appealed. 

Meekins  &  McMullan,  of  Elizabeth  City, 
and  D.  H.  Tillitt,  of  Camden,  for  plaintiffs. 

R.  C.  Dozier  and  W.  I.  Halstead,  both  of 
Soutb  Mills,  and  Aydlett  &  Simpson  and 
Ehringhaus  ft  Small,  all  of  Elizabeth  City. 
for  defendant 

Plaintiff's  Appeal. 

CLABK,  C  J.  [1]  The  court  charged  that 
the  term  **permanent  improvements"  includes 
"all  improvements  of  a  permanent  nature, 
and  which  substantially  enhanced  the  value 
of  the  property  in  controversy."  The  court 
charged  further  (the  property  being  a  farm) 
that: 

"Putting  up  dwelling  house,  or  tenant  houses, 
bams  and  stables  and  other  outbuildings,  and 
any  substantial  improvements  which  might  be 
made  to  those  buildings,  the  necessary  ditching 
and  necessary  or  proper  fencing,  the  digging  of 
.a  well  or  planting  of  orchards,  and  cutting  the 
timber  in  the  course  of  clearing  for  cultivation, 
the  grubbing  of  stumps,  bushes,  and  reed 
patches  necessary  to  dear  and  break  the  land 
for  planting  and  cultivation,  were  permanent 
improvements  on  such  property  within  the 
meaning  of  the  statute' 


6.  Ejectment    ^==> 1 48— "Permanent     Improve- 
■ents"  matter  of  fact  for  Jury. 

It  is  a  matter  of  fact  for  the  jury,  rather 
than  one  of  law,  to  estimate  from  evidence 
whether  claimed  permanent  improvements 
have  added  permanent  enhanced  value  to  the 
realty,  under  C.  S.  {  701,  a  "permanent  im- 
provement" meaning  such  betterment  as  wiU 
add  to  the  intrinsic  value  of  the  property  at 
the  time  it  is  recovered  by  the  plaintiff. 

7.  EJeetment  ^=9 14 1— Not  essential  that  they 
lie  nseful  to  plaintiff. 

It  is  not  essential  that  claimed  permanent 
Improvements,  for  which  defendant  is  claiming 
recovery  in  ejectment,  be  useful  to  the  plain- 
tiff, onder  C.  S.  S  701. 

Walker  and  Allen,  JJ.,  dissenting. 

Ai^)eal  from  Superior  Court,  Camden  Coun- 
ty ;  (Calvert,  Judge. 


..»♦ 


—adding,  however: 

"That  it  was  for  the  jury  to  determine 
whether  or  not  such  improvements,  if  the  jury 
should  find  that  any  were  made,  enhanced  the 
value  of  the  property,  and,  if  so,  bow  much; 
and,  while  the  jury  should  consider  subfltantial 
additions  or  improvements  to  the  buildings  if 
made,  they  should  not  consider  repairs  to  such 
buildings  which  should  be  made  by  the  owner 
in  the  ordinary  use  of  such  property." 

He  further  charged  that  ditching  (embrac- 
ed in  the  plaintiff's  first  exception),  wire  fenc- 
ing (second  exception))  lightning  rods  (third 
exception),  dwelling  house,  tenant  houses, 
bams  and  stables,  the  digging  of  a  well,  and 
the  planting  of  orchards  and  the  like  were 
permanent  improvements  only  if  they  .sub- 
stantially enhanced  the  value  of  the  proi^erty. 
In  these  instructions  we  find  no  error. 

[2]  The  plaintiff's  fourth  and  fifth  excep- 
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tlons  were  to  the  refusal  of  prayers  to  In- 
struct the  jury,  which  were  based  upon  the 
idea  that,  since  under  the  terms  of  the  trust 
established  In  the  main  cause  (175  N.  C.  319, 
95  S.  E.  570),  the  plaintiff  was  decreed  to  be 
the  owner  of  the  life  estate,  he  occupied  the 
position  of  a  life  tenant  with  respect  to  the 
improvenfents  made  by  him.  But  he  was  not 
an  ordinary  life  tenant  within  the  meaning  of 
the  principle  that  life  tenants  cannot  recover 
for  betterments  which  were  placed  thereon 
with  the  knowledge  of  that  fact.  The  defend- 
ant made  the  improvements,  as  the  Jury  find, 
under  a  bona  fide  belief  that  he  was  the  own- 
er in  fee  simple,  and  the  court  decided  that 
the  plaintiff  was  entitled  to  have  the  issue 
thereon  submitted  (176  N.  C.  108,  96  S.  E.  733) 
by  a  unanimous  court,  and  this  was  reafBrm- 
ed  on  rehearing  (178  N.  C.  444,  101  S.  B.  85). 
The  plaintiff's  prayers  were  therefore  proper- 
ly refused. 

[S]  Exceptions  6  and  7  to  the  refusal  of 
prayers  cannot  be  sustained.  The  defendant's 
right  to  recover  for  betterments  does  not  de- 
pend up<Mi  the  wish  of  plaintiff  for  them  or 
the  sufficiency  of  the  buildings  already  upon 
the  land.  Railroad  v.  McGasklll,  98  N.  C.  526, 
4  S.  E.  468.  The  sole  question,  the  defendant 
having  placed  these  improvements  upon  the 
land  under  a  bona  fide  belief  that  he  owned 
the  premises  in  fee  simple,  is  whether  or  not 
the  things  which  were  put  thereon  as  perma- 
nent improvements  "substantially  enhanced 
the  value  of  the  premises."  If  so,  the  defend- 
ant was  entitled  to  recover  to  the  extent  of 
such  enhancement  in  value  of  the  property 
caused  thereby  not  exceeding  the  cost.  In  the 
plaintiff's  appeal  there  is  no  error. 

Defendant's  Appeal. 

[4]  The  exceptions  on  the  defendant's  ap- 
peal present  but  a  single  question,  and  that  is 
whether  the  evidence  therein  offered,  tending 
to  show  a  large  outlay  and  labor  in  preparing 
the  soil  to  put  it  in  condition  for  cultivation 
and  improving  the  fertility  permanently  by 
the  use  of  a  Judicious  system  of  tillage  and 
high-grade  fertilization  over  and  above  the 
ordinary  fertilization  of  the  property  from 
year  to  year,  should  be  submitted  to  the  Jury. 

The  defendant  offered  to  show  as  follows: 

''That  the  defendant  had  also  adopted  and 
used  a  system  of  tillage  with  an  idea  of  im- 
proving permanently  the  character  of  the  soil 
and  increasing  its  fertility,  and  that  he  had 
judiciously  applied  this  system  to  the  cultiva- 
tion of  this  land;  that  he  had  burned  and  plac- 
ed upon  the  land  8,000  bushels  of  oyster  shells 
burned  into  lime;  that  he  bad  placed  20  loads 
of  manure  upon  the  lands  the  first  year  be- 
sides that  which  came  from  the  place;  that  he 
had  placed  upon  these  reclaimed  acres  200 
loads  of  manure  a  year  in  addition  to  the  ordi- 
nary accumulation  on  the  farm;  that  he  had 
purchased  and  placed  on  it  in  addition  to  this 
an  entire  barge  load  of  manure;  that  he  had 
«lso  placed  upon  the  land  1,000  bushels  of  hard 
wood   ashes  each  year,  for  nine  years,  same 


having  been  taken  from  his  mill,  which  waa 
located  in  the  neighborhood;  that  he  had  sowed 
the  land  with  peas  and  clover  and  plowed  them 
in  for  the  purpose  of  *  increasing  its  fertility; 
that  he  had  in  his  system  of  tillage  adopted  a 
judicious  system  in  the  rotation  of  crops  and 
deep  plowing  peculiarly  adapted  to  this  soil,  for 
the  purpose  of  increasing  its  fertility;  that 
in  addition  to  the  8,000  bushels  of  oyster  shells 
burned  into  lime  Uie  defendant  had  placed  on 
the  land  two  carloads  of  agriculturid  lime  of 
about  100  tons;  that  this  was  all  in  addition 
to  the  fertilizers  used  each  year  for  the  tillage 
of  the  crops  and  for  which  no  claim  is  made; 
that  in  following  this  line  of  effort  to  improve 
the  soU  the  defendant  had  made  a  cash  outlay 
in  excess  of  $4,230.18,  and  that  in  his  opinion 
such  efforts  had  enhanced  the  value  of  the 
property  to  this  amount." 

Whether  the  above  were  applied,  and 
whether  they  substantially  enhanced  the  val- 
ue of  the  farm,  was  fit  for  the  Jury  to  consid- 
er, and  we  think  it  was  error  to  exclude  the 
testimony  offered. 

This  evidence  tends  to  ahow  an  unusual 
and  successful  effort  by  which  a  run-down 
farm  of  about  143  acres,  which  had  lain  idle 
for  almost  a  generation,  had  been  brought  in- 
to a  high  state  of  cultivation  and  made,  as 
the  defendant  contends  upon  the  evidence,  to 
"blossom  like  a  rose."  The  mere  cultivation 
of  the  soil  in  the  ordinary  use  of  the  land  and 
fertilization  thereof  for  the  purpose  of  rais- 
ing crops  in  the  ordinary  course  of  tillage 
certainly  would  not  constitute  betterments. 
Only  those  things  which  substantially  en- 
hance the  value  of  the  premises  pemmnently 
should  be  estimated  by  the  jury  and  allowed 
to  the  defendant  as  compensation. 

[6]  The  statute  does  not  permit  a  recovery 
except  for  Improvements  that  are  permanent 
and  valuable.  The  word  "permanent"  is  de- 
fined in  the  Century  Dictionary  as  "lasting 
or  intended  to  last  indefinitely,"  "fixed  or  en- 
during," "abiding,"  and  the  like,  and  it  was 
held  in  Simfpson  v.  Robinson,  37  Ark.  132,  that 
an  improvement  does  not  mean  a  general  en- 
hancement in  value  from  the  occupant's  op- 
erations. 

It  is  elemental  justice,  as  well  as  public 
policy,  when  a  man  occupies  premises  "having 
reason  to  believe"  (C.  S.  701)  that  he  is  own- 
er thereof  in  fee  simple,  that  to  whatever  ex- 
tent he  has  increased  the  value  of  the  prop- 
erty by  permanent  improvements  thereon  he 
should  receive  compensatioa  from  the  party 
who  recovers  the  premises. 

The  cultivation  of  the  soil  in  a  good  and 
proper  nmnner  and  the  keeping  of  the  build- 
ings in  repair  and  the  land  in  good  condition 
does  not  entitle  the  defendant  to  recover  com- 
pensation, but  permanent  improvements  by 
clearing  the  land,  ditching,  fencing,  and  like> 
wise  high  fertilization  of  permanent  effect 
(over  and  above  the  ordinary  fertilization  for 
the  purpose  of  making  the  crops)  causing  en- 
hancement in  the  value  of  the  farm — all  these 
things  are  properly  for  the  consideratioiL  o£ 
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the  jury,  who  should  find  wbat  is  a  fair  allow- 
ance for  the  pendftnent  enbancement  In  value 
of  the  property  thereby  at  the  time  of  the  re- 
covery of  the  premises  by  the  plaintiff. 

[6,  7]  But  it  Is  matter  of  fact  for  the  jury 
rather  than  one  of  law,  to  estimate  upon  the 
evidence  whether  any  of  these  things  have 
added  permanent  enhanced  value  to  the  real* 
ty.  If  a  building  is  placed  upon  the  premises, 
it  will  gradually  decay,  if  ditches,  fencing,  or 
other  betterments  are  made  they  will  grad- 
ually deteriorate,  if  not  kept  up.  "Pernra- 
nent"  Improvements  mean  such  betterments 
as  will  add  to  the  intrinsic  value  of  the  prop- 
erty at  the  time  it  was  recovered  by  the 
plaintiff.  Whether  there  has  been,  in  this 
case,  unusuaUy  high  fertilization  of  the  land 
or  the  addition  to  the  soil  of  vegetable  or 
mineral  matter  whereby  the  property  has  been 
permanently  enhanced  in  value,  when  there 
is  evidence  offered  to  that  effect,  is  for  the 
jury  to  determrine  in  estimating  the  benefit 
which  the  plaintiff  derived  therefrom.  In  the 
course  of  time,  by  negligence,  the  buildings 
may  deteriorate,  and  the  enhanced  production 
of  the  land  may  grow  less,  but  the  jury  is  to 
estimate  what  is  the  permanent  added  value 
to  the  premises  at  the  time  the  plaintiff  re- 
covered the  property.  The  difficulty  is  not  in 
the  principles  of  law  applicable,  but  as  to 
ncatters  of  fact  arising  upon  the  evidence, 
and  which  were  for  the  jury  to  weigh  and  de- 
termine, and  which  can  never  be  exactly  the 
same  in  any  two  cases.  If  unsuitable  build- 
higs  are  put  upon  the  premises,  no  matter 
what  the  cost,  the  jury  can  find  that  it  was  no 
enhancement  to  the  property  thereby,  so  if 
the  ditching  and  fencing  were  unnecessary  or 
injudiciously  made,  the  jury  would  consider 
the  same.  But  it  is  not  essential  that  they  be 
useful  to  the  plaintiff.  Railroad  v.  McCas- 
kill,  96  N.  C.  526,  4  S.  E.  468. 

The  sole  matter  for  consideration  is  em- 
braced in  one  proposition  and  that  is: 

"How  much  was  the  value  of  the  property 
permanently  enhanced  estimated  as  of  the  time 
of  the  recovery  of  the  same,  by  the  better- 
ments pot  thereon  by  the  labor  and  ezpendi- 
tnre  of  the  bona  fide  holder  of  the  same?  " 

The  matter  is  fully  discussed  and  clearly 
set  oat  in  Gibson  v.  Fields,  79  Kan.  38,  98 
P^  1112,  20  U  R.  A.  (N.  S.)  378,  131  Am.  St. 
Rep.  278,  17  Ann.  Cas.  406,  in  the  elaborate 
notes  thereto  appended. 

Oertain  acts  which  amidst  certain  sur- 
roundings and  conditions  might  enhance  the 
property  permanently,  in  other  surroundings 
and  conditions  would  add  nothing  to  its  per- 
manent value.  These  are  ordinarily  matters 
for  the  jury,  and  no  general  rule  can  be  laid 
down  more  definite  than  that  above  stated. 
In  the  defendant's  appeal  there  was  error* 

STAGT,  J.,  concurs  in  result 

WALKER,  J.,  dissenting,  and  Allen,  J., 
concurring  in  the  dissent    In  1907,  defend- 
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ant,  Williams,  received  a  deed  for  the  lands 
in  controversy  from  Mrs.  Mary  and  Miss 
Mary  Elizabeth  Hughes,  purporting  to  con- 
vey a  fee  simple.  Defendant  thereupon  en- 
tered into  possession  of  the  lands,  which  he 
still  occupies.  In  the  main  action,  this  court 
held  that  the  plaintiff  was  entitled  to  recover 
the  lands  under  the  parol  trust  established. 
Under  this  trust,  it  is  admitted  that  the  de- 
fendant took  from  the  Hugheses  a  life  estate, 
and  the  plaintiffs  in  consequence  were  not 
entitled  to  offset  rents  for  the  period  run- 
ning from  1907  to  the  15th  day  of  May,  1915 
inclusive,  as  against  defendant's  claim  for 
betterments.  At  the  time  of  the  execution 
of  the  deed  from  the  Hugheses  to  the  defend- 
ant. Miss  Mary  Elizabeth  Hughes  was  44 
years  of  age,  having  an  ex];)ectancy  of  25 
years.  Upon  rendition  of  the  judgment  in 
the  main  action,  defendant  filed  this  petition, 
claiming  compensation  for  alleged  permanent 
improvements  made  from  1907  to  1918,  in- 
clusive; defendant  being  still  in  the  posses- 
sion of  the  land  by  the  order  of  the  court. 
At  the  trial  It  was  admitted  that  the  enhanc- 
ed value  of  the  land  should  be  estimated  as 
of  the  15th  day  of  May,  1915,  the  date  of  Miss 
Mary  Elizabeth  Hughes*  death. 

Defendant  upon  the  trial  offered  to  show 
the  expense  incurred  in  breaking  soli  prepar- 
atory to  putting  the  land  in  cultivation,  and 
that  it  was  necessary  to  put  it  in  cultivation. 
I  This  testimony  was  excluded,  and  defendant 
excepted.  In  this  connection,  it  is  to  be  ob- 
served that  at  the  time  the  defendant  took 
possession  of  this  land,  it  was  all  open  land, 
which  had  theretofore  been  in  cultivation, 
and  which  had  only  been  permitted  to  "lie 
out"  for  a  number  of  years  in  accordance 
with  the  well  known  practice  of  farmers,  in 
order  to  restore  fertility.  In  no  view  of  the 
evidence  was  it  wild  land. or  prairie  land 
which  had  never  before  been  subject  to  culti- 
vation. 

The  court  permitted  the  defendant  to  offer 
evidence  to  show  the  cost  of  clearing  this 
land — that  is  to  say,  the  cost  of  cutting  the 
trees  upon  the  hedgerows,  clearing  hedges, 
the  grubbing  of  stumps,  and  the  taking  out 
of  reed  patches — and  further  to  show  the  en- 
hanced value  resulting  from  such  improve- 
ments to  the  land  and  that  the  <mly  testi- 
mony rejected  was  that  to  show  the  alleged 
cost  of  breaking  the  land;  that  is  to  say, 
when  regarded  in  connection  with  the  evi- 
dence received,  the  doing  of  necessary  plow- 
ing to  enable  the  land  to  be  planted  and  cul- 
tivated. 

The  law  which  is,  perhaps,  applicable  to 
wild  or  prairie  lands,  has  no  relevancy  here. 
These  lands  had  been  in  cultivation,  but  their 
fertility,  perhaps  had  at  one  time  been  ex- 
hausted, and  they  had  been  permitted  to  "lie 
out,"  or  remain  fallow  or  uncultivated  for 
one  or  more  years,  until  they  could  by  proiH 
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«r  tillage  and  fertilization  be  made  to  yield  | 
a  remunerative  crop.  i 

The  doctrine  of  permanent  improvements! 
in  cases  of  this  kind  is  based  upon  the  theory  I 
that  one  acting  under  a  bona  fide  belief  that  j 
he  has  the  true  title  has  done  something  the  i 
main  purpose  of  which  is  to  render  the  land  | 
more  valuable,  and  does  not  include  those 
things  which,  while  they  may  have  an  inci- 
dental tendency  to  increase  the  value  of  the 
freehold,  are  yet  done  with  the  main  pur- 
pose of  Increasing  the  current  years  revenue 
hy  producing  a  larger  crop. 

The  defendant  in  this  case  was  a  life  ten- 
ant, and  he  enriched  the  land,  primarily  at 
least,  for  his  own  benefit,  that  is,  for  the 
better  enjoyment  of  the  land  by  himself,  and, 
«ven  if  there  was  a  temporary  enhancement 
of  its  value,  it  was  purely  incidental,  and 
was  not  permanent  in  any  correct  sense  of 
that  word,  as  will  presently  be  seen. 

In  any  event,  defendant,  by  the  restriction 
of  the  statute,  could  not  recover  more  than 
the  amount  actually  expended  by  him  in 
making  the  improvements,  and  plaintiffs  ask- 
•ed  for  an  Instruction  to  this  effect  which  was 
refused.    Consol.  Statutes  of  1919,  S  701. 

The  second  exception  is  based  upon  his 
honor's  exclusion  of  testimony  tending  to 
flupport  the  item  in  defendant's  bill  of  par- 
ticulars, entitled  "Improvement  to  Soil,  1907 
to  1918."  In  support  of  this  claim,  defend- 
ant offered  to  show  that  by  a  system  of  ro- 
tating crops  and  of  plowing,  and  by  the  use 
Tipon  this  land  of  large  quantities  of  stable 
manure,  ashes,  and  lime,  he  had  permanently 
improved  it.  The  testimony  was  properly 
-excluded  as  the  law  does  not  consider  fertil- 
ization of  the  soil  as  constituting  a  perma- 
nent improvement.  Grummey  v.  Bentley, 
114  Ga.  746,  40  S.  E.  765;  Effinger  ▼.  Kenney, 
«2  Va.  245,  23  S.  E.  742 ;  Wright  v.  Johnson, 
108  Va.  855,  62  S.  E.  948.  It  may  be  admit- 
ted, for  sake  of  argum^it,  that  w*here  lands 
are  judiciously  cultivated  and  properly  fei> 
tilized  by  a  tenant  for  life  or  years,  they 
may  be  more  valuable  at  the  end  of  the  ten- 
ancy than  if  they  had  been  subjected  to  a 
haphazard  or  injurious  use,  but  the  improve- 
ment is  not  of  that  lasting  character  as  is 
contemplated  by  the  betterment  statute.  It 
is  further  true,  however,  that  it  is  the  duty 
which  such  a  tenant  owes,  either  to  his  land- 
lord or  to  the  reversioner,  to  cultivate  the 
lands  judiciously,  and  that  the  main  purpose ; 
of  such  method  of  cultivation  and  of  proper  j 
fertilization  also  is  to  increase  the  present, 
tenant's  revenues  by  the  greater  crop  yield ; 
during  his  term.  It  may  be,  and  perhaps  is, 
^ulte  true  that  the  effect  of  manure  and  lime 
upon  land  is  more  enduring  than  that  of  the 
ordinary    conunercial    fertilizer,    the    latter 


being  used  mainly  because  the  former  is  not 
readily  obtainable;  but  the  effect  of  all  these 
Is  nevertheless  temporary,  lasting  by  common 
knowledge  not  more  than  2  or  3  years,  the 
ordinary  commercial  fertilizer  being  sup- 
posed to  exhaust  itself  in  about  1  year's 
time.  The  use  of  manure  and  lime  is,  in  a 
word,  fertilization— a  better  class  of  fertili- 
zation it  may  be,  but  nevertheless  only  fer- 
tilization. It  is  to  be  i^membered  also  in 
this  connection  that  at  the  time  this  land  was 
fertilized  by  the  defendant  he  owned  a  life 
estate,  the  expectancy  whereof  was  26  years, 
and  which  in  fact  endured  for  9  years,  dur- 
ing all  of  which  the  defendant  occupied  the 
land  rent  free,  and  it  would  be  strange  jus- 
tice if  the  defendant,  who  has  so  occupied 
the  land  during  this  period,  could  recover  for 
fertilization  and  judicious  tillage  during  the 
period  of  his  own  life  tenancy,  when  he  was 
holding  the  lands  for  his  own  exclusive  bene- 
fit 

Another  reason  why  the  testimony  was 
properly  excluded  is  that  the  defendant  of- 
fered to  show  such  fertilization  and  such 
tillage  from  1907  to  1918,  inclusive,  together 
with  the  added  value  thereof  to  the  land. 
Even  assuming  that  these  acts  of  defendant 
constituted  permanent  improvements,  the  de- 
fendant still  could  not  recover  for  such  Im- 
provements after  the  institution  of  this  ac- 
tion in  November,  1916,  when  he  acquired 
full  knowledge  of  the  facts.  It  was  the  duty 
of  the  defendant,  therefore,  in  offering  this 
testimony,  to  restrict  the  same  to  the  im- 
provements claimed  and  the  enhanced  value 
of  the  land  therefrom  to  the  period  for  which 
defendant  was  entitled  to  recover  for  such 
enhancement  And,  the  defendant  having 
failed  to  do  so,  and  having  Included  in  his 
offered  testimony  as  well  the  claim  for  im- 
provements made  after  suit  brought  as  those 
made  before  suit  was  brought,  the  testimony 
was  properly  rejected. 

Reverting  to  the  principal  question,  as  to 
whether  defendant  could  be  allowed  any- 
thing for  cultivation,  fertilization,  tillage, 
etc.,  we  find  that  the  authorities  are  to  the 
effect  that  he  cannot  have  such  remunera- 
tion,  because  these  improvements  are  not  of 
a  permanent  character.  The  court  said  in 
Crummey  v.  Bentley,  supra: 

''Another  item  coDsisted  of  a  claim  for  im- 
provement to  the  land  by  reason  of  fertiliza- 
tion. The  court  held  that  the  defendants  were 
not  entitled  to  any  allowance  upon  these 
claims;  and  we  are  of  the  opinion  that,  even 
giving  to  the  act  in  question  its  widest  possible 
scope  and  operation,  the  views  entertained  by 
the  trial  judge  were  undoubtedly  sound." 

See,  also,  Efllnger  v.  Keiiiiey»  supra,  and 
Wright  y.  Johnson,  nq;»ra. 


/ 


KC) 


m  N.  C.  66) 
CROWELL  V.  CROWELL.    (No.  4420 

(Supreme  Court  of  North  Carolina.    March  9, 

1921.) 

Hssband  aid  wife  ^=»205(2)— Wife  can  reoov- 
er  from  husband  for  Infecting  her  with  vene- 
real disease. 

Under  C  S.  (  2513,  allowing  a  married 
woman  to  recover  for  personal  injuries  in  an 
tction  by  her  alone,  and  section  454,  allowing 
an  action  without  Joinder  of  her  hnsband  when 
it  concerns  her  separate  estate  or  is  between 
herself  and  her  husband,  the  wife  can  recover 
from  her  husband  in  an  action  of  tort  for  his 
willful  and  dellGerate  act  in  infecting  her  with 
a  venereal  disease.     (Per  Stacy,  J.) 
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in  Shakespecire^B  Merchant  of  Venloe,  as  he 
stood  in  oouk.^  insisting  upon  the  terms  of 
hjfl  bond,  was  In  a  better  positiOQ  than  the 
defendant  in  this  case.  There  nothing  had 
been  done  to  increase  the  burdens  and  haz- 
ards of  the  party  obligated,  but  not  so  here. 
In  the  case  at  bar  the  strenuous  demand  for 
what  is  called  the  defendant's  legal  right 
fiorces  plaintiff^s  counsel  to  play  the  role 
of  Portia.  A  m^e  rule  of  procedure,  hased 
upon  the  unity  of  husband  and  wife,  ought 
not  to  prevail  over  plaintitTs  dalm  founded 
on  a  willful  and  deliberate  wrong,  e^»e- 
cially  in  the  face  of  a  statute  changing  such 
rule.  Surely  the  plaintiff  with  propriety 
can  say  to  the  defendant: 


On  petition  for  rehearing.  Petition  dte- 
fflissed. 

For  former  opinion,  see  180  N.  C.  516,  105 
8.  E.  206. 

T.  A.  Adams,  of  Charlotte,  for  petitioner. 

STAGY,  J.  Defendant's  petitiixi  to  r^ear, 
filed  in  this  cause,  was  referred  to  the  writ- 
er, under  rule  53  of  the  court  (95  S.  B.  vii). 
It  is  not  customary  to  assign  any  reasons 
for  denying  a  petition  to  rehear;  but,  on 
account  of  the  mooted  questions  involved 
and  the  wide  difference  of  opinion  among 
members  of  the  bench  and  bar,  I  deem  it 
not  amiss  to  insert  this  memorandum  in 
the  record  as  an  expression  of  my  individual 
▼lews. 

It  will  be  remembered  that  plaintiff,  a 
married  woman,  brings  this  action  against 
ber  husband,  alleging  that  he  wrongfully  and 
recklessly  infected  her  with  a  loathsome 
disease.  It  is  conceded  that  prior  to  the 
enactment  of  chapter  13,  Public  Laws  1913, 
now  C.  S.  2513,  this  suit  was  not  maintain- 
able, but  the  act  of  1913  provides: 

'^The  earnings  of  a  married  woman  by  virtue 
of  any  contract  for  her  personal  service,  anu 
Any  damages  for  personal  injuries,  or  other 
tort  sustained  by  her,  can  be  recovered  by  her 
sains  alone,  and  such  earnings  or  recovery  shall 
be  Iier  sole  and  separate  property  as  fully  as 
if  Bhe  had  remained  unmarried.' 


ft 


The  burden  of  petiticmer's  brief  is  that 
this  statute  creates  no  substantive  right, 
that  it  merely  changes  the  rule  of  iMrocedure, 
and  that  it  applies  only  to  such  cauoses  of 
action  as  could  be  maintained  by  the  hus- 
band and  wife  as  coplaintiffs  before  the  law 
took  effect  ^This  position  la  supported  by 
eminent  aothoritieff;  but  to  my  mind  the 
reasons  are  not  conclusive. 

At  oonunon  law  the  defendant's  demurrer 
would  have  been  sustained,  because  his  wife 
oould  not  maintain  such  an  action  suing 
ftlone;  but  his  conduct  would  have  been  no 
less  hurtful  and  injurious  to  her.  His  only 
defense  now  is  that  he  and  the  plaintiff  are 
one  by  reason  of  the  marriage  tie.    Shylock 


**If  yon  daim  immunity  from  suit  under  the 
common  law  by  reason  of  our  unity  as  hnsband 
and  wife,  you  must  not  wrongfully  and  reck- 
lessly commit  a  tort  upon  my  person,  for  I 
can  now  maintain  an  action  for  such  a  tort— our 
unity  no  longer  being  a  bar  to  my  suing  alone 
—and  your  protection  in  sudi  instance  is  taken 
away  by  tne  statute." 

To  hold  otherwise  would  seem  to  forsake 
the  substance  for  the  shadow.  Defendant 
forgets  that  his  rights  in  the  'premises  are 
r^ative,  and  not  absolute. 

Again,  C  S.  454,  provides  that  a  wife  may 
maintain  an  action  without  the  joinder  of 
her  husband :  (1)  When  the  action  concerns 
her  separate  property;  (2)  when  the  action 
is  between  herself  and  her  husband.  And  it 
has  been  held  with  us  that  a  wife  may 
maintain  an  action  against  her  husband  to 
recover  possession  of  her  lands  and  damages 
for  withholding  the  same,  allowing  the  hus- 
band the  right  of  ingress,  egress,  and  regress 
only  (Manning  v.  Manning,  79  N.  C.  293,  28 
Am.  Rep.  324),  and  to  enjoin  her  husband 
from  interfering  with  her  separate  property 
or  from  collecting  her  rents  (Robinson  v. 
Robinson,  123  N.  O.  137,  31  S.  B.  371).  See, 
also,  Graves  v.  Howard,  150  N.  C.  504,  75 
S.  E.  998,  Ann.  Cas.  1914C,  565.  These  au- 
thorities are  decisive  of  the  question  so  far 
as  property  rights  are  concerned. 

But  defendant  contends  that  the  act  of 
1913  above  set  out  is  not  sufficiently  inclu- 
sive In  its  terms  to  extend  to  a  personal 
injury  or  tort  sustained  by  one  spouse  from 
the  other.  In  reply  to  this  It  may  be  ob- 
served that  the  right  of  a  wife  to  sue  her 
husband,  under  C.  S.  454,  is  not  limited  by 
any  provision  of  the  statute  to  actions  in- 
volving the  rights  of  property  only.  Hence, 
considering  the  two  sections  together,  I  have 
no  difficulty  in  arriving  at  the  conclusion 
that  the  plaintiff's  right  to  maintain  this 
action  is  an  entirely  permissible  construc- 
tion. 

Furthermore,  I  hold  it  to  be  a  sound  prin- 
ciple of  law,  and  certainly  approved  in  nror- 
als,  that,  although  a  man  may  have  a  legal 
right  to  do  a  given  thing,  yet  he  forfeits 
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that  right  when  he  Toluntarily  and  dellher- 
ately  places  himself  In  a  position  where  it 
becomes  impossible  for  him  to  exercise  It 
without  hurt  or  injury  to  another. 

But  it  is  not  conceded  that  the  position 
here  taken  denies  to  the  defendant  any  pro- 
tection which  the  law  afiTords  him.  The 
gravamen  of  plaintiff's  complaint  is  that  the 
defendant,  with  knowledge  of  his  diseased 
condition,  willfully,  deliberately,  and  reck- 
lessly communicated  said  yile  and  loath- 
some malady  to  his  wife  in  total  disregard 
for  her  health  and  safety.  This,  he  never 
had  a  right  to  do.  No  sudi  right  ever  exist- 
ed. Petitioner  apparently  Is  confusing  con- 
jugal privileges  and  immunities,  which  had 
been  forfeited  in  the  instant  case,  with  the 
personal  rights  of  another. 

The  plaintiff  having  the  right  to  sue  alone 
under  the  statute,  all  other  questions  in  the 
case  are  collateral  to  this  one  issue.  De- 
fendant's conduct  was  a  willful  and  deliber- 
ate wrong  committed  without  excuse  or  jus- 
tification. The  foimdation  of  the  plaintiff's 
cause  of 'action  is  not  a  new  tort,  created  by 
the  statute,  but  an  old  principle  newly  ap- 
plied. 

I  think  the  case  was  correctly  decided  In 
the  first  instance,  and  that  the  defendant's 
petition  should  be  denied. 

Petition  dismissed. 


(181  N.   C.  63) 

HUTCHINSON  et  al.  v.  LUCAS  St  al. 

(No.  57.) 

(Supreme  Gonrt  of  North  Carolina.    March  9, 

1921.) 

Wills  «=»602,  603(6)— Defeasible  fee  held  not 
made  Indefeasllile. 

Where  testator  devised  land  to  named  son 
and  directed  that  on  son's  death  without  issue 
the  land  should  go  to  testator's  other  children 
"or  their  issue  living  at  his  death  and  to 
their  heirs  forever,"  the  execution  of  quitdaim 
deed  by  the  other  children  during  named  son's 
lifetime  to  purchaser  of  son's  interest  did  not 
give  purchaser  an  indefeasible  fee,  since,  on 
death  of  any  of  such  other  children  prior  to 
son's  death  without  issue,  the  issue  of  such 
other  children  would  take  notwithstanding  par- 
ent's deed;  the  issue  not  being  estopped  by 
such  deed,  they  taking  under  testator  and  not 
as  heirs  of  the  parents. 

Appeal  from  Superior  Court,  Wilson  C6un- 
ty;   Cranmer,  Judge. 

Action  by  John  Hutchinson  and  others 
against  W.  A.  Lucas  and  others.  Judgment 
of  dismissal,  and  plaintiffs  appeal.    Affirmed. 

Iredell  Farmer  devised  the  lands  in  con- 
troversy to  his  youngest  son,  Arthur  D. 
Farmer,  with   the   following  condition: 


*1t  my  said  son,  Arthur  D.  Farmer,  shaU 
die  without  leaving  issue,  on  his  death  it  i» 
my  win  and  desire  that  all  the  lands  devised 
in  this  will  shall  go  to  and  be  equally  divided 
among  my  children  or  their  issue  living  at  his 
death  and  to  their  heirs  forever." 

It  is  not  alleged  that  Arthur  is  dead,  and 
the  answer  avers  that  he  was  in  Wilson  in 
1918.  The  estate  devised  to  Arthur  was  con- 
veyed by  an  order  of  court,  and  thereafter  In 
1900  W.  T.  Farmer,  Joshua  L.  Farmer,  and 
Mary  J.  Farmer,  the  brothers  and  sister  of 
Arthur,  and  the  only  other  diifdren  of  the 
testator,  Iredell  Farmer,  executed  a  deed  and 
quitclaim  for  all  their  right,  title,  and  in- 
terest in  the  lands  in  controversy.  Joshua 
L.  Farmer,  one  of  the  brothers  of  Arthur,  is 
dead,  leaving  a  widow  and  five  children. 

The  plaintiffs  moved  for  Judgment  on  the 
pleadings,  but  the  court  refused  on  the 
ground  that  they  could  not  convey  an  inde- 
feasible title  and  dismissed  this  action  which 
was  brought  to  compel  the  defendants  to  pay 
the  purchase  money  upon  the  tendering  of  a 
deed  therefor  upon  a  contract  of  sale.  The 
plaintiffs  appealed. 

Jas.  S.  Manning,  of  Raleigh,  for  appellants. 
J.  C.  Biggs,  of  Raleigh,  for  appellees. 

CLARK,  C.  J.  The  plaintiffs  concede  thoat 
the  estate  devised  to  Arthur  is  a  defeasible 
fee,  but  they  contend  that  the  quitclaim  ex- 
ecuted by  the  brothers  and  sister  of  Arthur 
estopped  their  issue,  and  they  rely  upon 
Cherry  v.  Cherry,  179  N.  C.  4,  101  S.  B.  504. 
The  devise  in  that  case  is  different  from  that 
in  this. 

In  the  present  case  It  is  provided  that  up- 
on the  death  of  Arthur  Farmer  without  leav- 
ing issue  the  land  shall  go  to  and  be  equally 
divided  among  the  testator's  Children,  "or 
their  issue  living  at  Arthur's  death"  and 
their  heirs  forever.  If  one  or  more  of  the 
children  of  the  testator  should  not  be  Uvins^ 
at  Arthur's  death,  then  **their  issue,"  that  ls» 
the  children  or  gtandchildren  of  the  testa- 
tor's deceased  children,  living  at  that  time» 
would  take  the  share  that  otherwise  would 
have  gone  to  their  deceased  parent;  for  it 
cannot  be  known  until  the  death  of  Arthur 
who  will  be  living  at  his  death.  It  does  not 
appear  that  he  is  dead,  and  the  presumption 
is  that  he  is  still  living.  One  of  his  brothera 
is  already  dead,  and,  if  Arthur  should  die 
without  leaving  Issue,  at  his  death  any  chil- 
dren of  the  deceased  brother  who  may  be 
living  at  that  time  would  take  an  interest 
under  the  will,  and  the  deed  of  their  father 
would  not  estop  them  because  they  do  not 
claim  under  him,  ibnt  the  title  passes  to  his 
issue  directly  from  the  testator  to  them. 
Benson  v.  Benson,  180  N.  C.  106,  104  S.  E. 
68 ;  Burden  v.  Lipsitz,  166  N.  O.  623,  82  S. 
B.  863 ;  Whitfield  v.  Garris,  134  N.  C.  24,  45 
S.  £i.  804. 
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Though  when  the  holders  of  a  contingent 
estate  are  specified  and  known  they  may  as- 
sign and  convey  it  and  can  make  a  deed 
which  will  conclude  all  claiming  under  them, 
Hobgood  v.  Hobgood,  169  N.  O.  486,  86  S.  E. 
189,  yet  "where  the  heirs,  Issue,  or  children 
are  so  designated  as  to  take  by  purchase,  un- 
der the  terms  of  the  will,  there  is  no  estoppel 
or  rebuttal  as  they  do  not  take  from  their 
ancestor  by  descent,  but  directly  from  the 
devisor  as  purchasers,"  Malloy  v.  Acheson, 
179  N.  G.  95,  101  S.  E.  606.  This  was  fully 
discussed  and  is  so  held  in  Whitesldes  v. 
Cooper,  115  N.  C.  570,  20  S.  B.  295,  whidi  has 
been  repeatedly  cited  since.  See  citations  in 
Anno.  Ed. 

The  plaintiffs  rely  upon  Cherry  v.  Cherry, 
179  N.  C.  4,  101  S.  £.  504,  but  in  that  case 
the  provision  was  that  upon  failure  of  the 
first  takers  the  land  should  go  to  the  testa- 
tor's three  sons  absolutely,  and  the  court 
h^d  that  the  additional  words  in  that  de- 
vise "to  be  equally  divided  between  them  or 
among  their  heirs  per  stirpes  and  not  per 
capita**  did  not  prevent  the  estate  from  vest- 
ing absolutely  in  the  sons,  and  hence  they 
would  be  estopped,  and  their  heirs  also,  by 
any  conveyance  of  their  vested  contingent  In- 
terest. In  the* present  case,  the  words  "or 
their  issue  living  at  their  death"  can  be  con- 
strued only  as  meaning  that  the  testator  In- 
tended that  upon  the  death  of  Arthur,  with- 
out leaving  issue,  the  land  should  go  to  and 
be  equally  divided  between  his  other  chil- 
dren If  living,  or,  if  they  were  not  living, 
then  their  Issue  living  at  that  time  should 
take.  The  added  words  at  the  end,  "and 
their  heirs  forever,"  show  that  the  testator 
Intended  to  give  the  remainder  In  fee  to  his 
other  children,  or  the  issue  of  any  deceased 
children  who  might  be  living  at  the  time  of 
the  death  of  Arthur,  if  he  died  without  leav- 
ing Issue.  The  intent  of  the  testator  was 
that  if  his  other  children  were  living  at  Ar- 
thur's death,  he  leaving  no  issue,  they  should 
get  the  remainder,  but  that,  if  any  of  his 
children  were  dead  at  that  time,  their  issue. 
If  living  at  that  time,  would  get  the  share  of 
the  deceased  child. 

The  plaintiffs  rely  upon  Hobgood  v.  Hob- 
good,  169  N.  G.  489,  86  S.  E.  189,  and  Bourne 
V.  Farrar,  180  N.  G.  135,  104  S.  B.  170,  which 
hold  that  when  those  who  shall  take  a  con- 
tingent interest  are  certain,  by  imitlng  with 
the  owners  of  the  preceding  estate,  they  can 
pass  a  good  title,  but  when  "the  owners  of 
the  contingent  Interest  cannot  be  ascertained 
ontll  the  determination  of  the  preceding  es- 
tate, an  indefeasible  title  cannot  be  made 
until  then."  Wichard  v.  Craft,  175  N.  G.  128, 
95  S.  E.  94,  in  which  case  Allen,  J.,  In  a  very 
brief  opinion,  points  out  tersely  but  clearly 
the  distinction  between  the  two  classes  of 


case  under  the  ruling  of  Burden  ▼.  Lipsltz, 
supra,  and  that  class  of  cases.  In  Smith  v. 
Lumber  Co.,  155  N.  O.  389,  71  S.  E.  445, 
which  is  very  much  in  point,  the  court  held 
that,  where  the  vesting  of  the  contingent  in- 
terest Is  determined  by  the  death  of  the  chil- 
dren named  and  not  upon  the  death  of  the 
testator,  each  of  the  children  takes  a  contin- 
gent remainder;  but,  if  they  die  before  the 
death  of  the  owner  of  the  defeasible  .fee 
(leaving  no  issue),  then  the  grandchildren,  or 
issue  of  the  children,  take  as  purchasers  im- 
der  the  will  and  not  under  the  children  of 
the  testator,  and  hence  will  not  be  estopped 
by  any  conveyance  or  quitclaim  of  their  an- 
cestor. 

The  doctrine  so  clearly  stated  In  White- 
sides  V.  Cooper,  115  N.  C.  570,  20  S.  B.  295, 
has  been  often  approved,  among  other  cases 
by  Thompson  v.  Humphrey,  179  N.  C.  52.  101 
S.  E.  738;  Williams  v.  Biggs,  176  N.  C.  50, 
96  S.  E.  643. 

Affirmed. 


(la  N.  c.  m 
ROBERSON  V.  STOKES  et  al.     (No.  172.) 

(Supreme  Court  of  North  Carolina.    March  9, 

1921.) 

1.  Trial  ^=>203(3)— Charoe  as  to  phasa  of  evi- 
dence must  state  contentions  of  both  parties. 

Where  the  trial  court  undertakes  to  charge 
the  jury  on  a  particular  phase  of  the  evidence, 
he  most  state  the  law  as  applicable  to  the  re- 
spective contentions  of  each  party  upon  such 
phase  of  the  evidence. 

2.  Trial  ^=s>  19 1  (7)— Charge  on  defense  of  fa- 
ther held  erroneous  as  assuming  attack  by 
plaintiff. 

In  a  civil  action  for  assault  and  battery 
against  a  father  and  son,  where  the  plaintiff 
testified  that  the  defendant  father  was  the  ag- 
gressor, an  instruction  that,  if  one  attacks  a 
father  without  cause,  the  son  has  a  right  to 
protect  the  father  from  serious  bodily  harm, 
was  erroneous  for  assuming  the  truth  of  de- 
fendant's testimony  as  to  the  affray  and  omit- 
ting to  state  the  law  applicable  to  plaintiff's 
Version. 

3.  Assault  and  battery  ^=»  1 4— Defense  of  fa* 
ther  must  be  necessary,  and  not  excessive. 

The  right  of  a  son  to  defend  his  father 
against  an  attacic  is  no  broader  than  the  right 
of  the  father  to  defend  himself,  so  that  in  civ- 
il action  for  assault  and  battery  an  instruction 
that  the  son  had  the  right  to  protect  his  fa- 
ther from  serious  bodily  harm  was  too  broad 
as  not  limiting  the  right  to  cases  of  necessity 
and  to  the  use  of  only  sufficient  force  for  the 
purpose. 


The  words  In  this  devise  "or  to  their  issue 
living  at  his  (Arthur's)  death"  brings  this 


4.  Trial  ^=»l9t  (7)— Hypothetical   Instructions 
forbidden. 

In  civil  action  for  assault  and  battery,  an 
instruction  that,  ''If  I  attaclc  one  of  you  with- 
out cause,  your  son  has  the  right  to  protect 
you  from  serious  bodily  harm,"  stated  the  ques- 
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tion  bypothetically,  which  is  forbidden,  because 
proceeding  on  an  assumption  of  facts. 

5.  Trial  €=»86,  255(4)— Special  objection  must 
be  made  to  evidence  competent  for  particular 
purpose  or  limiting  instruction  asked. 

Where  evidence  was  offered  which  was 
competent  for  one  purpose  but  not  for  anoth- 
er, the  party  objecting  thereto  is  required  by 
Supreme  Court  rule  27  (164  N.  G.  548»  SI  S.  B. 
xi)  to  specify  the  ground  of  his  objection,  or 
to  ask  the  judge  to  restrict  it  within  proper 
limits. 

6.  Assault  and  battery  ^=»26-»Burden  of  Jus- 
tifying admitted  assault  Is  on  defendant  in 
dvil  action. 

In  a  dvil  action  for  assault  and  battery, 
where  the  defendant  admitted  mailing  the  as- 
sault and  battery,  the  burden  of  proof  is  on 
him  to  prove  the  justification. 

Appeal  from  Superior  CJourt,  Pitt  County; 
Bond,  Judge. 

Civil  action  for  assault  and  battery  by  L. 
H.  Roberson  against  W.  G.  Stokes  and  an- 
other. Judgment  for  defendants,  and  plain- 
tifT  appeals.    New  trial. 

Plaintiff  alleged  that  he  and  W.  G.  Stokes, 
father  of  tbQ  other  defendant,  had  some  dis- 
agreement about  a  telephone,  W.  O.  Stokes 
seeming  to  be  very  much  "wrought  up"  about 
it.  That  they  got  Into  a  heated  controversy. 
Plaintiff  testified : 

"I  told  him  to  keep  his  mouth  out  of  my  busi- 
ness. He  then  stepped  over  to  a  pile  of  bricks, 
and  I  shoved  him  on  them.  About  that  time  I 
saw  his  son,  W.  F.  Stokes,  coming  with  a  brick 
in  each  hand,  and  I  knew  they  had  me  foul. 
The  boy  threw  one  brick  at  me.  wliich  went 
over  my  head,  but  the  next  one  hit  me,  and  I 
spinned  around,  wrenched  «my  ankle,  and  fell. 
Before  I  could  recover  and  get  up,  W.  G. 
Stokes  jumped  astraddle  of  me  and  hit  me 
with  a  brick.  I  did  not  know  anything  else. 
Some  boys  took  me  up.  When  I  recovered  I 
found  W.  G.  Stokes  standing  over  me.  As  a 
result  of  the  wound  I  went  to  the  hospital;  Dr. 
Basnight  phoned  Dr.  Taylor  and  he  took  me  to 
the  hospital.  I  think  I  was  in  the  hospital 
about  10  days.     I  was  totally  unable  to  do 

anything  for  about  30  days." 

s 
Plaintiff  further  testified  that  afterwards 

his  ability  to  labor  was  considerably  impair- 
ed, and  that  he  suffered  pains  in  bis  head, 
whereas  before  he  received  the  blow  he  could 
do  any  kind  of  hard  work.  This  testimony 
is  stated:  First,  to  show  the  serious  charac- 
ter of  the  assault  upon  him;  and,  secondly, 
the  wide  difference  between  the  parties  in 
their  several  versions  of  the  facts. 

The  defendants  denied  the  truth  of  plain- 
tiff's testimony,  and  W.  G.  Stokes  stated,  on 
the  contrary,  that  he  and  plaintiff  had  an  al- 
tercation, and  plaintiff  cursed  him.  He  then 
said: 

"I  had  nothing  to  defend  myself  with,  and  I 
knew  he  was  dangerous.  I  walked  to  a  pile  of 
brick  and  be  jumped  on  me.     It  was  all  so 


quick  I  hardly  knew  what  had  happened,  but  I 
heard  my  son  say,  'Get  off  of  Papa.'  I  did  not 
touch  him  a  lick.  I  was  as  far  as  from  here  to 
Col.  James  frcHn  the  brick  and  had  no  brick. 
At  the  time  he  jumped  on  me  I  was  not  trying 
to  strike  him.  He  jumped  on  me  and  threw 
me  down.  I  turned  him  over,  but  did  not  hit 
him.  In  the  trial  before  I  understood  that  Wil- 
liam hit  him.  ♦  ♦  ♦  The  scuffle  lasted  about 
one  minute  and  a  balf.  I  won't  tell  the  jury 
whether  he  was  struck  in  the  face  while  he 
was  standing  up  or  while  he  was  on  me.  I 
was  able  to  turn  liim  over.  I  am  sure  he  was 
hit  while  he  was  on  me,  because  I  was  able  to 
turn  him  over.  I  stood  over  him  until  the  peo- 
ple came  there  and  took  him  away.  They  all 
came  right  over  there.  I  was  straddle  of  him. 
but  I  did  not  offer  to  hit  him;  I  had  nothing 
to  hit  him  with.  I  never  had  a  fight  in  my  life ; 
have  never  been  in  court.  He  did  not  hit  me 
with  a  brick.  He  would  have  killed  me  if  Wil- 
liam had  not  come  to  me  in  time.  My  son 
saved  my  life.  He  is  a  heavy  man.  I  am  no 
fighter  myself." 

W.  F.  Stokes  testified: 

"I  noticed  Roberson  coming  toward  my  fa- 
ther. He  was  cursing,  and  I  realized  that  my 
father  was  in  danger,  and  I  thought  it  was  my 
duty  to  protect  him.  Roberson  had  my  father 
down,  and,  running  toward  hip,  I  picked  up  a 
brick  and  threw  it  at  him  as  a  warning,  but 
he  did  not  get  off.  By  that  time  Roberson  was 
on  the  bottom  and  my  father  was  on  top.  I 
had  two  bricks  in  my  hand,  and  I  threw  both 
of  them.  Roberson  was  on  my  father  when  I 
threw  the  first  and  second  brick.  They  were 
about  10  or  15  feet  from  the  pile  of  brick. 
I  did  not  see  my  father  have  any  brick  in  hia 
hand.  There  was  no  brick  within  his  reach.  I 
threw  the  first  brick  as  a  warning,  and  it  went 
over  his  head.  I  knew  that  the  second  brick 
that  I  threw  hit  him.  It  hit  him  on  the  head. 
Then  my  father  turned  him  over.  At  the  time 
I  threw  the  second  brick,  I  thought  it  was  nec- 
essary to  save  my  father's  life.  I  knew  it  was 
a  matter  of  life  and  death.  I  have  known  Mr. 
Roberson  all  of  his  life." 

The  court  gave  the  jury  this  instruction,  to 
which  the  plaintiff  excepted: 

"If  I  go  out  there  to-day  when  one  of  you  has 
done  nothing  to  cause  trouble  and  knock  you 
down,  and  your  son  sees  me  with  you  down,  the 
law  says  your  son  has  a  right  to  protect  you 
from  serious  bodily  harm  at  my  hands." 

This  instruction  was  given  after  his  honor 
had  read  from  Wharton  on  Homicide  (3d  Eld. > 
at  bottom  of  page  775,  on  the  right  of  a  son 
to  defend  his  father. 

The  judge  also  chargedi  that  the  burden 
as  to  both  issues  was  upon  the  plaintiff,  when 
the  defendant  W.  F.  Stokes  admitted  that  be 
had  struck  the»  plaintiff  with  the  brick,  or 
that  he  had  hurled  the  brick  at  him,  "hitting 
the  mark  ezactiy." 

The  verdict  was  ai^ainst  the  plaintiff  as  to 
all  the  issues,  and  from  the  Judgment  thereon 
he  appealed. 
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Julias  Brown,  of  Oreenville,  for  appellant 
F.  G.  James  &  Son,  of  OreenvUle,  for  ai^- 
pellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  are  27  assignments  of  error, 
but  we  need  refer  to  only  2  of  them,  tbongh 
there  may  be  others  worthy  of  serious  consid- 
eration, as  strongly  contended  hy  the  plaln- 
tifTs  counsel;  but  we  must  not  be  taken  as 
intimating  that  there  was  any  error  except 
in  the  respect  now  indicated  by  us. 

[1]  It  was  erroneous  to  diarge  the  Jury  as 
set  forth* in  the  above  statement  of  the  case 
for  two  reasons:  (1)  It  was  based  upon  the 
assumption  that  defendants*  version  of  the 
assault  was  the  correct  one,  whereas  there 
was  evidence  that  defendants  were  in  the 
wrong  throughout,  and  the  Jury  therefore  had 
the  law  stated  to  them  with  only  a  partial 
and  contracted  view  of  the  evidenca  This 
method  of  charging  a  Jury  has  been  disap- 
proved by  us.  Where  a  phase  of  the  evidence 
is  presented  to  the  Jury,  both  contentions  in. 
regard  to  it  should  be  given;  otherwise  it 
mig^t  cause  the  Jury  to  give  undue  weight 
and  significance  to  the  one  stated.  The  very 
questl<m  was  discussed  in  Jarrett  v.  Trunk 
Co.,  144  N.  C.  299,  66  S.  E.  987,  where  it  was 
said  that,  although  it  be  not  error  generally 
to  refrain  from  giving  instructions  unless 
asked  to  do  so,  yet  care  must  be  tak^i  when 
the  Judge  thinks  proper  to  instruct  the  Jury 
upon  a  phase  of  the  evidence  and  to  expound 
th^  law  in  relation  thereto,  not  only  to  state 
it  correctly,  but  to  state  the  law  as  applicable 
to  the  respective  contentions  of  each  party 
upon  such  phase  of  the  evidence.  Having  un- 
dertaken to  t^l  the  Jury  how  they  should 
answer  that  issue  if  ttiey  found  such  fticts 
according  to  plaintiiTs  contention,  it  was 
manifestly  incumbent  upon  the  court  to  state 
the  defendant's  contritions  in  respect  to  such 
phase  of  the  evidence  and  to  instruct  the  Ju- 
ry bow  to  answer  the  issue  should  they  sus- 
tain such  contention.  State  v.  Austin,  79  N. 
C  626;  Burton  v.  Railroad,  84  N.  G.  197; 
Bynum  v.  Bynum,  83  N.  G.  636;  State  v. 
Wolf,  122  N.  G.  1081,  29  S.  B.  841. 

[2]  The  phase  mentioned  by  his  honor  was 
flatly  denied  by  the  plaintiff,  and  a  very  dif- 
ferent complexion  given  to  it  by  him.  The 
Judge's  illustration,  based,  as  it  was,  on  the 
assumption  that  plaintiff  was  the  sole  ag- 
gressor, and  that  W.  Q.  Stokes  did  nothing 
to  bring  on  the  fight,  but  was  illegally  as- 
saulted by  the  plaintiff  and  knocked  down, 
was  not  Justified  by  the  evidence,  as  there 
was  v^&ity  of  evidence  to  show  that  it  was 
not  true,  but  that  the  defendants  were  the 
aggressors,  W.  G.  Stokes  having  attempted  to 
attack  the  plaintiff  with  a  brick,  and  that 
the  latter  acted  in  self-defense,  and  that  the 
other  defendant  wrongfully  and  unlawfully 
Jdned  in  the  attack  upon  him,  having  no  Just 
or  legal  ground  for  his  intervention,  which 
was  simply  voluntary  and  gratuitous  on  his 
part.    It  was  therefore  required,  under  the 
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principle  stated  in  Jarrett  t.  Trunk  Go.,  su- 
pra, and  the  cases  therein  dted,  that  the 
Judge  should  have  stated  both  sides  of  the 
evidence  bearing  on  that  particular  phase. 
Such  an  instruction  was  peculiarly  required, 
under  the  circumstances  of  this  case,  and  the 
inc(Hnpleteness  of  the  one  given,  in  the  re- 
spect indicated,  may  have  turned  the  scales 
against  the  plaintiff,  and  probably  did.  What 
the  Judge  did  say  afterwards  was  not  suffi- 
cient to  cure  the  error. 

(3]  The  Instruction  also  was  too  broad,  be- 
cause it  leaves  out  of  consideration  the  neces- 
sity for  the  interference  of  the  son,  which  is 
a  question  for  the  Jury,  and  apparently  omits 
any  reference  to  excessive  force.  It  was  held 
in  State  v.  Johnson,  75  N.  C.  174: 

"The  proposition  is  true  that  the  wife  has  the 
right  to  fight  in  the  necessary  defense  of  the 
husband,  the  child  in  defense  of  his  parent,  the 
servant  in  defense  of  the  master,  and  recipro- 
cally; but  the  act  of  the  assistant  must  have 
the  same  construction  in  such  cases  as  the 
act  of  the  assisted  party  should  have  had  if  it 
had  been  done  by  himself;  for  they  are  in  a 
mutual  relation  one  to  another.  Although  the 
law  reppects  the  human  passions,  yet  it  does  not 
allow  this  interference  as  an  indulgence  of 
revenge,  but  merely  to  prevent  injury.  The 
son,  therefore,  is  allowed  to  fight  only  in  the 
necessary  defense  of  the  father;  and  to  ex- 
cuse himself  he  must  plead  and  show  that  Ship- 
wash  would  have  beaten  his  father  had  the 
son  not  interfered.  3  Bl.  8,  and  note;  1  Hale 
PI.  Cr.  484;  Bac.  Ab.  ''Master  and  Servant," 
P.  There  was  evidence  in  the  case  that  the 
father  and  ^hlpwash  were  engaged  in  a  fight 
upon  equal  terms,  and,  it  not  appearing  which 
was  the  aggressor,  the  law  presumes  that  they 
were  fighting  by  mutual  consent,  and  were  both 
guilty.  The  son  therefore  had  no  right  to  make 
the  assault.*' 

This  question  is  fully  discussed  by  Justice 
Allen,  in  State  v.  Greer,  162  N.  G.  at  page 
649.  78  S.  E.  at  page  313,  and,  quoting  from 
Wharton  on  Homicide,  {  521,  he  says: 

*'The  general  rule,  as  ordinarily  stated,  is 
that  a  brother  or  other  relative  assisting  an- 
other in  resisting  a  wrongful  act  directed 
against  the  latter  can  use  no  more  force  than 
the  person  he  assists  would  be  entitled  to  use, 
and  that  interference  to  protect  a  relative  is 
not  Justified  where  the  relative  was  the  aggres- 
sor in  the  original  difficulty.  A  person  has  a 
right  to  use  violence  in  defense  of  another  only 
when  the  imperfled  person  would  have  been 
justified  in  using  it  in  his  own  defense.  Both 
must  have  been  free  from  fault  in  bringing  on 
the  difficulty." 

And  further  Stanley  v.  CJom.,  86  Ky.  443, 
6  S.  W.  156,  9  Am.  St..  Rep.  306,  is  quoted,  as 
follows: 

'*Not  only,  however,  may  he  do  this,  but 
another  may  do  it  for  him.  This  other  person, 
in  such  a  case,  steps  into  the  place  of  the  as- 
sailed; and  there  attaches  to  him  not  only  the 
rights,  but  also  the  responsibilities,  of  the  one 
whose  cause  he  espouses.  If  the  life  of  suAi 
person  be  in  immediate  danger  and  its  pro  tec- 
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tion  requires  life  for  Uf e,  or  If  such  danger  and 
necessity  be  reasonably  apparent,  then  the  toI- 
nnteer  may  defend  against  it,  even  to  the  ex- 
tent of  taking  life,  provided  the  party  in  whose 
defense  he  acts  was  not  in  fault." 

The  son  could  do  only  what  his  father 
could  rightfolly  do,  and  must  be  Judged  by 
his  rights  and  responsibilities,  "because,"  as 
Hale  said,  ''they  are  in  a  mutual  relation  one 
to  another."  The  jury  must  find  the  facts, 
including  the  necessity  of  intervention  by  the 
son,  and  whether  he  kept  within  his  privilege. 

[4]  This  instruction  stated  the  questl<Hi 
hypothetically,  which  is  forbidden.  There 
was  evidence  that  the  father  not  <Hily  entered 
into  the  fight  willingly,  which  made  it  an  af- 
fray in  the  best  view  for  him  and  the  son, 
but  that  he  started  the  fight  and  was  the  ag- 
gressor. It  has  been  said  by  us  that  hypo- 
thetical instructions  should  not  be  indulged 
^n  as  they  proceeded  upon  the  assumption  of 
facts.  State  v.  Collins.  30  N.  C.  407;  State 
V.  Benton,  19  N.  G.  196;  Johnson  v.  Bell, 
74  N.  C.  356. 

[5]  As  to  the  defendant  W.  G.  Stokes,  we 
need  not  discuss  any  of  the  other  exceptions, 
but  we  will  briefly  refer  to  one  piece  of  evi- 
dence. W.  F.  Stokes  was  permitted  to  testi- 
fy that  he  went  to  assist  his  father  because 
he  heard  of  threats  made  by  plaintiff,  and 
also  knew  of  them.  The  testimony  was  com- 
petent to  show  his  motive  or  reason  for  going 
to  the  place  when  the  affray  occurred,  but  It 
should  have  been  confined  within  its  proper 
limits,  and  to  the  only  purpose  for  which  it 
was  evidently  offered,  as  otherwise  it  may 
have  prejudiced  the  plaintiff  upon  the  de- 
fendant's pleas  of  self-defense.  Ordinarily, 
when  evidence  is  competent  for  one  purpose, 
but  not  for  another,  the  party  objecting 
should  make  his  objection  special,  directing 
it  to  the  incompetent  part  of  the  question,  or 
of  the  answer,  as  the  case  may  be.  It  seems 
here  to  have  been  offered  only  for  a  compe- 
tent purpose,  and  it  does  not  appear  that  it 
was  otherwise  used.  We  will  have  to  apply 
rule  27  of  this  court  (164  N.  C.  548,  81  S.  B. 
xl)  requiring  counsel,  who  objects  to  evidence 
which  is  competent  for  one  purpose,  but  not 
for  another,  to  specify  the  ground  of  his  ob- 
jection, or  to  ask  the  Judge  to  restrict  It 
within  its  proper  limits. 

[6]  As  to  the  defendant  W.  F.  Stokes,  we 
are  of  the  opinion  that  the  Judge  erred  in 
stating  that  the  burden  of  proof  was  upon  the 
plaintiff,  as  W.  F.  Stokes  admitted  that  he 
assaulted  the  plaintiff,  and  this  admission 
shifted  the  burden  to  him. 

We  therefore  conclude  that  there  should 
be  a  new  trial  as  to  both  defendants  for  the 
errors  stated  by  us,  and  for  that  reason  the 
verdict  will  be  set  aside,  and  the  case  will 
proceed  further  in  the  court  below  according 
to  law. 

New  trial. 


cm  N.  c.  C4) 
HAGOOD  V.  HOLLAND  «t  aL    (No.  174.) 

(Supreme  Court  of  North  Carolina.    March  9, 

1921.) 

I.  Brokers  ^=944— Naked  power  to  sell  at  net 
price  may  be  revoked. 

A  naked  power  given  a  broker  to  sell  prop- 
erty, with  a  commission  for  selling  payable  out 
of  the  proceeds  of  side  over  and  above  a  cer- 
tain amounlt,  may  be  revoked  by  the  owner. 


2.  Brokers  ^s»l  I— Amount  paid  iiy  broker  to 
oopartner  for  Interest  In  brokor'k  contract 
not  recoverable  as  damages  on  revocation. 

In  a  broker's  action  for  revocation  of  a 
contract  with  him  and  a  copartner,  the  amount 
paid  by  him  to  his  copartner  for  his  interest  in 
the  contract  held  not  a  proper  item  of  dam- 
ages, not  being  within  the  contemplation  of 
the  parties  at  time  of  its  execution. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Bond,  Judge. 

Action  by  B.  E.  Hagood  against  J.  C.  Hol- 
land and  ot3ier&  Judgntent  for  plaintiff, 
and  defendants  appeaL    New  trial. 

Civil  acHoQ  brought  to  recover  damages 
for  an  alleged  breach  of  contract,  the  mate- 
rial parts  of  which  were  as  follows: 

"Aug.  26,  1919. 

"I  have  employed  Hagood-Grantbam  Real 
Estate  Company  to  sell  for  us  our  farm  situate 
in  the  county  of  Jones,  state  of  North  Caro- 
lina, to  wit  (here  appeared  description  of  prop- 
erty), at  the  price  of  $20,(X)0.00  net  on  the 
following  terms:  One  third  cash,  balance  three 
years,  6%  interest,  if  the  same  is  sold  by 
January  1,  1920L  Said  Hagood-Grantham  Real 
Estate  Company  to  pay  all  costs  of  advertising 
they  may  choose  to  do. 

'This  26th  day  of  August,  1919. 

'^[Signed]    Mrs.  L.  E.  HoUand. 
"[Signed]    J.  C.  Holland. 

"Witness:  J.  C.  Singleton,  217  Castle  Street, 
Wilmington,  N.  C." 

On  the  back  of  this  agreement  Is  the  fol- 
lowing Indorsement: 

"Mr.  Hagood  &  Grantham  we  must  have 
$600.00  by  the  first  of  November  to  confirm 
the  trade,  if  not,  the  within  agreement  is  null 
and  void.  We  have  to  do  this  in  case  you  do 
not  sell,  so  as  to  give  us  time  to  rent  out  for 
another  year  19/20. 

"J.  O.  HoUand." 

Defendants  admitted  the  execution  of  said 
contract;  but  contended,  and  offered  evi- 
dence tendinis*  to  show,  that  the  same  was 
revoked  on  October  3,  1919.  The  defendants 
tendered  an  issue  upon  the  question  of  revo- 
cation, which  the  court  declined  to  submit. 
Ezceptioa  duly  noted. 

On  the  issue  of  damages,  plaintiff  was  per- 
mitted to  testify,  over  objection,  that  wken 
the  partnership  firm  off  Hagood-Grantham 
Real   Estate  Company,  composed  of  B.   S« 
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Hagood  and  L.  T.  Grantham,  was  dissolved,  i  ment  as  to  the  dogs  or  the  presence  of  the 


plaintiff  paid  his  copartner  $1,000  for  his  In- 
terest in  the  contract  saed  on  in  this  action. 
Upon  issues  Joined,  there  was  a  verdict 
and  Judgment  in  favor  of  the  plaintiff.  De- 
fendants appealed. 

L.   Clayton    Grant,    of   Wilmington,    and 

Ward  &  Ward,  of  New  Bern,  for  appellants. 

Moore  &  Dmm,  of  New  Bern,  for  appellee. 

STAGY,  J.  [1]  Under  authority  of  Abbott 
T.  Hunt,  129  N.  C.  403,  40  S.  B.  119,  and 
Real  Estate  Co.  v.  Sasser,  179  N.  C.  497,  lOB 
8.  £.  73,  we  think  his  honor  should  have 
submitted  to  the  Jury  an  issue  on  the  de- 
fendants' alleged  revocation  of  the  contract 
The  Sasser  Case  is  on  all  fours  with  the  case 
at  bar — the  two  being  identical  in  principle 
^-and  what  is  said  there  need  not  be  repeat- 
ed here.  We  consider  the  above  cases  con- 
trolling authorities. 

[2]  We  think  the  court  also  erred  in  per- 
mitting the  plaintiff  to  testify  to  the  effect 
that  he  had  paid  his  copartner  the  sum  of 
$1»000  for  his  interest  in  the  contract  In 
no  event  could  this  be  considered  as  a  proper 
item  in  assessing  the  plaintiff's  damages.  It 
was  not  money  expended  in  an  effort  to  se- 
cure a  purchaser,  nor  was  it  any  loss  of 
profits  within  the  rulej  applicable  to  such 
loss.  Plaintiff  purchased  the  entire  contract 
subject  to  the  defendants*  right  of  revoca- 
tion, and  such  a  purchase  was  not  within  the 
contemplation  of  the  parties  at  the  time  of 
its  execution.  This  would  take  the  amount, 
thus  expended,  out  of  the  category  of  recov- 
erable damages. 

The  remaining  exceptions  need  not  be  con- 
sidered, as  the  questions  presented  by  them 
may  not  arise  upon  another  hearing. 

New  trial. 


(ISl  N.  C.  516) 

STATE  V.  ROBINSON.    (No.  161.) 

(Supreme  Conrt  of  North  Carolina.    March  0, 

1921.) 

1.  Criminal  law  ^=»386~Action  of  bioodhounds 
held  admissible  to  oonnect  defendant  with 
erino. 

The  action  of  English  bloodhounds  in  fol- 
lowing the  trail  from  point  of  commission  of 
crime  to  the  defendant  is  properly  receivable 
in  evidence  where  it  is  shown  that  they 
were  accustomed  to  pursue  the  human  tracic 
and  had  been  found  reliable  in  such  cases 
theretofore. 

2.  Assaoit  and  battery  ^=»95— Evidence  held 
tnfflcient  to  Justify  submission  of  oaso  to 
J«ry. 

In  a  prosecution  for  secret  assault  by 
ihooting,  evidence  including  the  tracing  of 
trsckfl  to  defendant's  place  by  English  blood- 
hounds and  the  action  of  the  dogs  in  relation 
to  defendant,  the  fact  that  he  made  no  corn- 


crowd  at  his  house,  together  with  other  evi- 
dence, including  that  of  his  procuring  a  gun 
and  existence  of  a  grudge,  held  sufficient  to 
Justify  the  submission  of  the  case  to  the  jury. 

3.  Criminal  law  ^=:»752i/2— On  defendant's  mo- 
tion for  nonsnit  state's  testimony  is  to  be 
talcon  as  true. 

In  a  prosecution  for  secret  assault,  the  tes- 
timony of  defendant  and  his  wife  that  he  was 
at  home  on  the  occasion  of  the  shooting  at 
another  place  and  other  evidence  in  support  of 
such  claim  cannot  be  considered  as  bearing  on 
the  legal  proposition  involved  in  defendant's 
motion  for  nonsuit,  which  must  be  decided  on 
the  state's  testimony  and  on  the  supposition 
that  it  is  true. 

4.  Criminal  law  ^=»822( 1 6)— Instruction  as  to 
reasonable  doubt  held  harmloss  In  view  of 
instructions  as  a  whoia. 

In  a  criminal  prosecution  an  excerpt  from 
the  instructions  that,  ''if  the  state  by  the  great- 
er weight  or  preponderance  of  the  evidence  has 
shown  to  you  the  guilt  of  the  defendant,  you 
should  find  him  guilty  beyond  a  reasonable 
doubt,"  is  ambiguous,  and,  if  not  the  mistalce 
of  the  stenographer,  is  dearly  an  inadvertence 
which  could  not  possibly  have  misled  the 
jury  as  to  the  degree  of  proof  in  view  of  a 
consideration  of  the  whole  charge,  which  in 
several  places  correctly  required  the  jury  to 
find  the  defendant  guilty  beyond  a  reasonable 
doubt. 

Appeal  from  Superior  Ck>urt,  Pamlico 
County ;  Bond,  Judge. 

G.  B.  Robinson  charged  with  secret  as- 
sault, was  convicted  of  an  assault  with  a 
deadly  weapon,  and  he  appeals.    No  error. 

O.  L.  Abemethy,  H.  A.  Tolson,  Jesse  Davis, 
and  George  Willis,  all  of  New  Bern,  F.  0. 
Brinson  and  Z.  V.  Rawls,  both  of  Bayboro, 
and  Ward  &  Ward,  of  New  Bern,  for  appel- 
lant 

James  S.  Manning,  Atty.  €^.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

HOKE,  J.  [1]  It  is  chiefly  urged  for  error 
by  appellant  that  the  court  refused  to  enter 
judgment  of  nonsuit,  but  on  the  record  the 
objection  cannot  be  sustained.  Accepting  the 
testimony  tending  to  establish  defendant's 
guilt  as  true,  the  established  rule  on  mo- 
tions of  this  character,  it  appears  that  on  the 
eveniilg  of  November  14,  1918,  at  7:S0  p.  m., 
the  prosecutor,  L.  T.  Daniels,  was  sitting  at 
a  table  in  a  front  room  of  his  house,  whea 
he  was  shot  through  the  window  by  some 
person  then  unknown  and  unobserved  stand- 
ing in  front  of  the  house,  the  charge  beiug 
No.  6  and  8  bird  shot,  19  of  the  shot  taking 
effect  in  his  head ;  that  next  morning  about 
6:30  a.  m.  two  English  bloodhoimds  were 
brought  to  the  place  by  the  owner,  W.  A. 
Harmon,  and  put  on  the  apparent  track  of 
the  person  who  did  the  shooting,  and  follow- 
ed the  trail  down  the  intervening  roads  to 
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defendant's  house,  one  t>f  the  dogs  wbin^g 
up  at  the  cart  where  defendant  was  then 
sitting  Just  about  to  leave  on  some  business, 
one  witness  saying  that  one  of  the  dogs  rear- 
ed up  on  the  cart  and  another  that  they  fol- 
lowed same  to  the  gate  as  defendant  drove 
off,  and  being  then  stopped,  and  after  de- 
fendant left  the  house  the  dogs  went  through 
the  yard  and  up  to  a  hog  pen  where  it  was 
shown  defendant  had  been  that  morning; 
that  defendant  made  no  protest  or  comment 
on  the  presence  of  the  crowd  who  had  come 
to  his  house  or  to  the  action  of  the  dogs, 
but,  after  taking  $1^  paid  him  by  one  of 
the  crowd,  he  drove  off  without  further  re- 
mark. It  was  shown  that  as  the  dogs  pur- 
sued the  trail  they  once  or  twice  left  the 
trail  to  go  into  a  nearby  yard,  but  always  re- 
turned to  it  till  they  carried  it  to  the  yard 
of  defendant  as  stated.  There  was  evidence 
to  the  effect  that  the  dogs  were  English  blood- 
hounds who  were  trained  and  accustomed  to 
follow  the  hiunan  track  and  had  been  found 
reliable  in  their  work ;  that  out  in  the  jrard 
or  near  it  and  not  far  from  the  window  at 
a  point  or  in  the  direction  where  one  must 
have  stood  to  shoot  into  the  house  the 
grass  appeared  to  be  trodden  down,  and  near 
it  were  some  gun  shells,  and  Just  over  the 
fence  and  in  a  line  towards  the  window  was 
a  wad  from  a  gun  discharge.  There  was  also 
evidence  of  the  state  tending  to  show  that 
the  year  before  defendant  had  pa  Yd  plain- 
tiff $500  to  be  relieved  from  a  land  trade  in 
which  they  had  entered,  and  when  prosecutor 
afterwards  sold  the  land  for  same  price  to 
others,  defendant  had  made  demand  for  a  re- 
turn of  the  $500  or  part  of  it,  and  from  time 
to  time  had  persisted  in  this  demand  on 
plaintiff.  It  was  shown  further  that  the  gun 
of  defendant  when  examined  on  the  morning 
the  dogs  went  to  the  house  showed  that  one 
barrel  had  been  recently  fired,  and  that  on 
Saturday  before  the  shooting  defendant  had 
endeavored  to  procure  the  gun  of  a  neighbor, 
but  failed.  It  appeared  also  that  the  owner 
of  the  dogs,  who  bad  charge  of  them  on 
the  occasion,  was  not  aware  that  defendant 
was  in  any  way  suspected  or  of  the  exist- 
ence of  any  grudge  between  them.  Defend- 
ant on  the  witness  stand  testified  and  claim- 
ed that  the  effort  to  procure  the  gun  of  a 
neighbor  was  because  he  desired  a  gun  of 
smaller  barrel  to  hunt  birds  with;  also  that 
he  had  been  hunting  birds  the  Saturday  be- 
fore and  had  left  two  dead  birds  in  his  bag 
which  had  spoiled,  causing  an  odor  when  he 
threw  them  out;  the  state  contending  that 
this  was  an  effort  to  weaken  the  impression 
caused  by  the  action  of  the  dogs  in  his 
yard  and  was  a  circumstance  in  support  of 
Its  claim  of  guilt. 

In  State  v.  Mclver,  176  N.  C.  718,  96 
S.  E.  902,  it  was  stated  as  the  correct  sum- 
mary of  our  decisions  on  the  admission  in 


evidence  of  the  action  of  bloodhounds  that 
their  action  constitutes  and  is  properly  re- 
ceivable in  evidence  when  It  Is  shown  that 
they  have  been  accustomed  and  trained  to 
pursue  the  human  track,  have  been  found  by 
experience  reliable  in  such  cases,  and  further 
that  Id  the  particular  instance  they  were  put 
on  the  trail  of  the  guilty  party  and  have  pur- 
sued  and  followed  it  under  sucdi  circum- 
stances and  in  such  a  way  as  to  afford  sub- 
stantial assurance  or  permit  a  reasonable 
inferenoe  of  identiflcatlon,  citing,  among 
other  authorities.  State  v.  Wiggins,  171  N. 
O.  814,  89  S.  B.  58,  State  T.  Norman,  153  N. 
O.  691,  68  S.  B.  917,  State  v.  Freeman,  145 
N.  0.  615,  60  S.  E.  986,  State  v.  Moore,  12& 
N.  O.  501,  39  S.  E.  626,  55  L.  R.  A.  96,  and 
State  V.  Dickinson,  77  Ohio  St  34,  and,  so 
stated,  the  position  has  been  fully  approved 
Id  the  later  case  of  State  v.  Yearwood,  17& 
N.  C.  813, 101  S.  E.  515. 

[2]  In  the  present  instance  these  dogs  and 
their  action  in  the  premises  seem  to  meet 
every  requirement  embodied  and  approved  in 
these  and  other  cases  on  the  subject,  and^ 
supported  as  tt  is  by  the  existence  of  a 
grudge  between  the  parties,  the  condition  of 
defendant's  gun  the  morning  after  the  shoot- 
ing, and  his  unusual  conduct  in  leaving  his 
home  the  morning  after  with  the  dogs  and 
crowd  there  in  his  yard,  without  comment  or 
protest,  and  his  evident  effort  to  account  for 
the  action  of  the  dogs  in  whining  up  at 
him  in  his  wagon,  affords  sufficient  evidence 
of  guilt  and  fully  upholds  the  action  of  the 
court  in  submitting  the  issue  to  the  Jury. 

[3]  True,  defendant,  a  witness  in  his  own 
behalf,  denies  absolutely  that  he  shot  the 
prosecutor,  and  both  he  and  his  wife  testify 
that  he  was  at  home  on  the  occasion,  some^ 
distance  away,  and  there  is  some  evidence 
ultra  in  support  of  their  statement  and  claim » 
but  this  testimony,  coming  from  defendant* 
may  not  be  considered,  and  has  no  bearing  on 
the  legal  proposition  involved  in  defendant*^ 
motion  to  nonsuit,  and  which,  as  stated,  must 
be  decided  on  the  state's  testimony  and  on 
the  supposition  that  same  is  true 

[4]  Defendant  excepts  further  to  a  por- 
tion of  the  charge  in  which  his  honor  said 
to  the  jury: 

'*If  the  state  by  the  greater  weight  or  pre- 
ponderance of  the  evidence  has  shown  to  yoa 
the  guilt  of  the  defendant,  you  should  find  bioa 
guilty  beyond  a  reasonable  doubt." 

In  reference  to  the  trial  of  causes  before 
the  jury,  this  court  has  repeatedly  given  ap- 
proval to  the  position  that — 

The  charge  of  a  trial  judge  "must  be  con- 
sidered as  a  whole  in  the  same  connected  way 
in  which  it  was  given,  and  upon  the  presump- 
tion that  the  jury  did  not  overlook  any  portion 
of  it..  If,  when  so  construed,  it  presents  the 
law  fairly  and  correctly,  it  wiU  afford  no  ground 
for  reversing  the  judgment,  though  some  of  the 
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ezpressioiu,  wben  standing  alone,  might  be  re- 
irarded  as  erroneona."  State  ▼.  Exam,  188  N. 
G.  599-002  (00  S.  B.  28S). 

Whfle  this  excerpt,  if  it  stood  al<Hie,  might 
be  objectionable,  it  does  not  stand  alone.  Im- 
mediately before  and  as  a  part  of  the  same 
daiise,  the  court  had  instructed  the  Jury  in 
definite  terms  that  "the  burden  is  on  the 
state  to  show  beyond  a  reas<mable  doubt  the 
SDilt  of  the  defendant  And  in  12  or  14 
other  parts  of  the  charge  the  court  in  direct 
terms  or  by  express  recognition  instructed 
the  jury  that  'in  order  to  a  conviction  the 
guilt  of  defendant  must  be  established  be- 
yond a  reasonable  doubt*'  The  excerpt  ob- 
jected to  is  in  itself  ambiguous,  and,  if  not 
a  mistake  of  the  stenographer,  is  so  clear- 
ly an  inadvertence  on  the  part  of  his  honor 
that  the  jury  could  not  possibly  have  been 
misled  as  to  the  degree  of  proof  required, 
and  applying  the  wholesome  principle  to 
which  we  have  adverted,  and  considering  the 
charge  as  a  whole,  we  are  well  assured  that 
the  guilt  of  defendant  has  been  established 
under  correct  principles  of  law,  and  on  au- 
thority the  exception  should  be  disallowed. 
State  v.  Baldwin,  178  N.  G.  693, 100  S.  E.  84S. 

The  remaining  exceptions  are  without  mer- 
it and  on  careful  consideration  of  the  entire 
record  we  are  of  opinion  that  the  trial  is  tree 
from  reversible  error,  and  the  judgment  of 
the  court  should  be  affirmed. 

No 


(115  S.  C.  426) 

OXWELD  ACETYLENE  CO.  V.  DAVIS. 

(No.  10578.) 

(Supreme  Ck>tirt  of  South  Carolina.    Feb.  28, 

1921.) 

1.  Sales  ^=»23(3)— Order  for  goods  Is  a  pro- 
posal and  becomes  execatory  contract  upoa 
acceptance  and  executed  upon  delivery. 

An  order  for  goods  is  but  a  proposal,  and 
is  not  a  contract  until  accepted  by  the  seller, 
and  npon  written  acceptance  it  becomes  an 
executory  contract,  and  when  the  seller  deliv- 
ers the  goods  it  becomes  executed. 

2.  Sales  «=>23(2)  —  Buyer  may  countermand 
before  seller's  acceptance  In  absence  of  con- 
trary aoreemMlt. 

A  mere  proposal  .to  purchase  goods  may 
be  countermanded  by  the  buyer  without  lia- 
bility at  any  time  before  seller's  acceptance, 
unless  there  be  an  agreement  founded  upon 
a  consideration  that  there  shall  be  no  counter- 
mand. 

3.  Sales  ^=>23(2)— Buyer  may  not  counter- 
maad  where  contract  forbids  oanceilatlon 
without  written  agreement. 

After  Beller*s  acceptance  of  buyer's  order, 
the  contract  becomes  executory  in  the  absence 
of  an  express  contrary  stipulation,  and  the 
buyer  may  before  delivery  stop  performance 


by  ezpUdt  direction,  though  he  subjects  him- 
self to  payment  of  damages,  but  such  right 
does  not  exist  where  the  contract  provided 
that  it  could  not  be  canceled  or  revoked  by  ei- 
ther party  after  acceptance  of  order  except  by 
agreement  in  writing. 

4.  Sales  ^=9340— Seller's  remedy  for  buyer's 
countermand  after  delivery  of  goods  is  by 
action  for  price. 

Where  an  executory  sales  contract  has  be- 
come executed  by  delivery  of  the  goods  accord- 
ing to  the  contract's  terms,  the  buyer's  right 
to  countermand  is  gone,  and  the  seller's  rem- 
edy is  an  action  for  the  purchase  price. 

5.  Sales  ^=9 161— Delivery  to  carrier  In  ac- 
cordance with  contract  Is  dellvenr  to  buyer. 

Delivery  of  goods  to  a  carrier  according  to 
the  contract  was  delivery  to  buyer. 

6.  Sales  ^=981(2)— Seller  may  deliver  within 
reasonable  time  where  contract  Axes  no  date. 

Where  a  written  sales  contract  specified  no 
time  for  delivery,  seller  was  authorised  to  ship 
goods  within  a  reasonable  time. 


7.  Principal  and  agent  ^=9103(12)— Prcvlsloa 
that  verbal  aareement  shall  not  affect  writ- 
ten conditions  estops  party  from  daimino 
otherwise. 

Where  buyer  signed  an  order  for  goods 
on  a  paper  furnished  by  seller's  agent  provid- 
ing that  no  verbal  statements  of  the  agent  or 
representative  of  seller  should  modify  the  terms 
of  the  writing,  buyer  is  estopped  to  defend  an 
action  for  hiA  failure  to  accept  the  goods  on 
the  ground  of  an  oral  agreement  with  the  agent 
for  a  later  delivery. 

Appeal  from  Ck>mmon  Pleas  Oircult  Oourt 
of  Laurens  Ck>unty;  T.  S.  Sease,  Judge. 

Action  by  tbe  Oxweld  Acetylene  Company 
against  S.  J.  Davis.  Judgmoit  for  plaintiff^ 
and  the  defendant  appeals.    Affirmed. 

F.  P.  McGowan,  of  Laurens,  for  appellant. 
Dial  &  Todd,  of  Laurens,  for  respondent. 

GOTHBAN,  J.  Action  upon  a  written  con- 
tract  for  the  sale  of  a  gas-lighting  outfit,  to 
recover  the  agreed  purchase  price;  the  plain- 
tiff alleging  delivery  in  accordance  with  the 
contract  and  nonpayment  by  the  defendant 

On  March  26,  1018,  the  defendant  signed  a 
written  order  for  a  lighting  outfit  to  be  fur- 
nished by  the  plaintiff  f.  o.  b.  at  its  factory, 
for  which  he  agreed  to  pay  $243.75.  The 
order  was  obtained  by  an  agent  of  the  plain- 
tiff. He.  promptly  forwarded  it  to  the  home 
office,  where  it  was  duly  accepted  by  the 
plaintiff  on  March  30th.  On  April  3d  the 
outfit  was  delivered  to  a  common  carrier  at 
Chicago,  consigned  open  to  the  defendant  at 
Laurens,  S.  C.  The  shipment  arrived  at 
Laurens  on  April  22d.  The  defendant  was 
promptly  notified  of  its  arrival,  but  declined 
to  accept  It     The  goods  remained  In  the 
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hands  of  the  terminal  carrier  for  the  timef 
required  by  law,  at  the  expiration  of  which 
they  were  sold  by  the  carrier  for  charges  as 
unclaimed  freight,  at  what  is  commonly 
known  as  an  "old  hoss"  sale,  and  we  assume 
have  become  practically  a  total  loss  to  both 
parties  to  this  controversy. 

On  the  8th  of  April,  five  days  after  the 
goods  were  delivered  by  the  plaintiff  to  the 
common  carrier  for  transportation,  the  de- 
fendant wrote  to  the  plaintiff,  asking  them 
to  cancel  his  order  for  the  lighting  plant 
This  le£ter  was  received  by  the  plaintiff  on 
April  11th  and  was  answered  on  the  12tlt,  the 
plaintiff  declining  to  accede  to  the  request, 
and  stating,  'Tour  contract  was  accepted  by 
this  company  on  March  30th  and  is  not  sub- 
ject to  countermand."  The  defendant  replied 
to  this  letter  on  April  16th,  reiterating  his 
countermand,  and  declaring  that  he  would 
not  take  the  outfit  at  any  price,  as  he  had 
learned  "they  are  dangerous." 

The  defendant  interposed  several  defenses 
to  the  acti<Hi:  (1)  That  the  agreement  was 
that  the  outfit  should  not  be  shipped  until 
August  1st;  that  the  shipment  on  April  3d 
was  therefore  premature;  (2)  that  the  con- 
tract was  induced  by  the  fraudulent  misrep- 
resentations of  plaintiff  in  reference  to  the 
quality  and  adaptability  of  the  machine  to 
domestic  uses;  (3)  that  the  order  had  been 
countermanded  soon  after  it  was  given;  (4) 
that  the  plaintiff  by  its  negligence  had 
brought  upon  itself  the  loss  occasioned  by 
the  defendant's  countermand  and  refusal  to 
accept  the  outfit  At  the  conclusion  of  all  of 
the  testimony  each  party  moved  for  a  direct- 
ed verdict;  the  issue  being  dependent  upon 
the  efficacy  of  the  foregoing  defenses.  The 
circuit  judge  granted  the  motion  of  the  plain- 
tiff, and  a  verdict  in  its  favor  was  returned 
for  $260.8L 

The  main  question  in  tfiis  case  is  the  right 
of  the  defendant  to  countermand  the  written 
order  for  the  lighting  outfit  signed  by  him  on 
March  26,  1918. 

[1]  An  order  for  goods  is  but  a  proposal; 
it  is  not  a  contract  until  it  has  been  accepted 
by  the  seller.  V-poa  written  acceptance,  it 
becomes  a  contract  executory,  although  in  a 
sense  executed,  Just  as  the  formal  execution 
of  a  note  or  mortgage  or  other  contract  by 
which  for  a  valuable  consideration  one 
agrees  to  do  or  not  to  do  a  particular  thing 
does  not  alter  the  executory  character  of 
such  engagement.  When  the  s^ler  acts  up- 
on the  accepted  order  by  delivering  the 
goods,  the  engagement  assumes  the 'charac- 
ter of  an  executed  contract. 

[2]  While  the  written  order  for  the  goods 
remains  unaccepted  by  the  seller,  being  a 
mere  proposal,  it  may  at  any  time  be  coun- 
termanded by  the  buyer,  without  any  legal 
liability  on  his  part  to  the  seller,  unless,  aa 
suggested  by  the  court  in  Money  weight  Scale 
Co.  V.  Gordon  Mercantile  Ca,  102  S.  O.  419, 


86  S.  E.  1060,  there  be  an  agreement  founded 
upon  consideration  that  there  shall  be  no 
countermand. 

[3]  After  the  order  has  been  accepted  by 
the  seller  and  the  proposal  thereby  becomes 
an  executory  contract,  in  the  absence  of  an 
express  stipulation  in  the  contract  to  the  con- 
trary, the  buyer  may  before  delivery  re- 
call the  order  and  stop  performance  on  the 
other  side  by  an  explicit  direction  to  that 
effect,  though  he  thereby  subjects  himself  to 
the  payment  of  such  damages  as  will  compen- 
sate the  other  party  for  the  loss  he  nmy  have 
sustained  by  reason  of  having  his  perform- 
ance of  the  contract  checked.  This  right 
however,  does  not  exist  where  It  Is  expressly 
denied  by  the  terms  of  the  contract,  as  in  this 
case,  the  contract  providing: 

"Upon  the  acceptance  of  this  order  the  con- 
tract 80  made  cannot  be  canceled  or  revoked 
by  either  party  ♦  ♦  ♦  except  by  agreement 
in  writing." 

The  defendant's  right  to  countermand  the 
order  therefore  expired  with  the  acceptance 
of  the  order  by  the  plaintiff  on  March  30th. 

[4]  There  is  great  contrariety  of  opinion 
iq>on  the  questicm  of  the  seller's  appropriate 
remedy  where  the  buyer  has  repudiated  such 
executory  contract  or  refuses  to  comply; 
that  is,  after  acceptance  of  the  order  by  the 
seller  and  before  the  delivery  of  the  goods. 
It  is  not  necessary  now  to  decide  that  ques- 
tion, and  we  are  not  to  be  understood  as  do- 
ing so,  but  we  may  say  that  the  latest  deliv- 
erance of  this  court  on  the  subject,  in  the 
case  last  cited,  indicates  very  strongly,  if  it 
does  not  decide,  that  the  remedy  is  an  ac- 
tion for  damages  on  account  of  the  breach  of 
the  contract  and  not  an  acticm  for  the  pur- 
chase price  of  the  goods.  See  particularly 
the  concurring  opinion  of  Mr.  Justice  Hy- 
drick. 

But  the  situation  Is  very  different  wbere 
the  executory  contract  has  become  an  execut- 
ed contract  by  the  delivery  of  the  goods  ac- 
cording to  the  terms  of  the  contract  Then 
the  right  to  countermand  is  gone,  and  the 
remedy  of  the  seller  is  an  action  for  the  pur- 
chase price.  As  to  this  there  is  absolute 
unanimity.  Seneca  Go.  v.  Crenshaw,  89  S. 
C.  471,  71  S.  B.  1081;  Burwell  v.  Chapman. 
59  S.  C.  581,  38  S.  E.  222;  Coates  v.  Early, 
46  S.  O.  223,  24  S.  E.  305. 

[6]  This  leads  naturally  to  the  farther  In- 
quiry, the  turning  point  in  the  case:  Was  de- 
livery of  the  goods  made  by  the  plaintiff  ac- 
cording to  the  terms  of  the  contract  prior  to 
the  attempted  repudiation  of  the  contract  by 
the  defendant? 

It  is  not  disputed  that  the  plaintiff,  tn  com- 
pi  lance  with  the  terms  of  the  written  con- 
tract delivered  the  outfit  to  a  common  car- 
rier at  Chicago  for  transportation  to  the  de- 
fendant at  Laurens,  S.  C,  on  April  3,  1918; 
that  it  was  duly  transported  and  arrived  at 
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destination  on  April  22d;  that  the  defend- 
ant received  timely  notice  of  its  arrival  and 
refused  to  take  it  ont  of  the  depot  If  this, 
delivery  was  according  to  the  terms  of  the 
contract  between  the  seller  and  the  buyer, 
the  delivery  to  the  carrier  was  a  delivery  to 
the  bnyer.  24  R.  G.  L.  40,  45;  Burwell  v. 
Chapman,  59  S.  0.  581,  88  S.  E.  222;  Coates 
V.  Early,  46  S.  E.  220,  24  8.  B.  805. 

[C]  The  defendant,  however,  contends  that 
there  was  an  oral  agreement  between  himself 
and  the  plaintiff's  agent  at  the  time  the  con- 
tract was  signed  that  delivery  should  not 
be  made  before  August  1st 

The  contract  is  silent  so  far  as  a  specific 
time  for  the  delivery  is  concerned,  and  pos- 
sibly under  the  authority  of  Chemical  Co.  v. 
Moore,  61  S.  C.  166,  89  S.  E.  846,  the  parol 
evidence  referred  to  would  be  admissible,  if 
the  contract  itself  does  not  forbid  it;  and,  if 
admissible,  there  was  error  in  directing  the 
verdict  for  the  plaintiff,  for  the  premature  de- 
livery would  be  no  delivery,  and  the  fact  up- 
on which  the  plaintiff  relies  to  convert  the 
executory  contract  into  an  executed  contract 
would  fade  from  his  case;  the  goods  remain 
at  his  risk.    24  R.  C.  Ia  94. 

[7]  The  contract,  while  fixing  no  time  for 
delivery,  certainly  authorized  the  plaintiff  to 
ship  within  a  reas<Hiable  time.  That  was  a 
right  which  the  plaintiff  had  under  the  writ- 
ten contract.  To  require  the  plaintiff  to  fore- 
go that  right  and  delay  the  shipment  until 
August  1st  would  certainly  modify  that  exist- 
ing right,  possibly  to  its  prejudice.  At  any 
rate  the  terms  of  the  contract  would  be 
changed  to  that  extent  The  contract  pro- 
vides: 

'TFhis  instrument,  upon  such  acceptance,  cov- 
ers all  the  agreements  between  the  purchaser 
and  the  company,  and  that  no  agent  or  rep- 
resentative of  the  company  has  made  any  state- 
ments  of  verbal  agreements  modifying  or  add- 
ing to  the  terms  and  conditions  herein  set 
forth." 

When  that  paper,  a  proposal  for  a  con- 
tract, was  presented  to  the  plaintiff  for  its 
acceptance,  this  positive  statement,  over  the 
signature  of  the  defendant,  appeared  therein, 
and  it  must  be  assumed  that  the  plaintiff  act- 
ed upon  it  when  its  acceptance  was  affixed 
to  it  The  defendant  is  estopped  from  dis- 
puting the  contents  of  his  proposal.  It  is 
doubtiess  true  that  the  form  of  this  order 
was  prepared  and  printed  and  furnished  by 
the  plaintiff,  but  that  is  not  more  than  it  had 
the  right  to  do;  and,  if  the  public  continues 
to  sign  papers  without  reading  them  and 
f^Us  to  incorporate  in  them  the  terms  of 
their  oral  agreement,  they  have  only  them- 
selves to  blame. 

Several  questions  raised  by  the  exceptions 
have  not  been  considered  for  the  reason  that 
the  appellant's  attorney  has  not  discussed 
them  in  his  brief. 


The  Judgment  of  the  court  is  Chat  the  Judg- 
ment of  the  circuit  court  be  afl^rmed. 

GARY,  0.  J.,  and  WATTS  and  ERASER, 
JJ.,  concur. 

(115  S.   C.  433) 

BUCHANAN  v.  WESTERN   UNION   TELE- 
GRAPH    CO.      (No.    10513.) 

(Supreme  Court  of  South  Carolina.     Oct.  12, 

1920.) 

Telegraphs  and  telephones  ^=s»40  » Telegraph 
oompany  liable  for  messenger's  Indecent  pro- 
posal. 

A  telegraph  company  through  which  plain- 
tiff's husband  sent  money  to  plaintiff  was  lia- 
ble for  the  act  of  its  messenger,  delivering  the 
money,  in  making  an  indecent  proposal  to  plain- 
tiff. 

Hydrick,  J.,  and  Gary,  O.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  C?ourt 
of  Greenwood  County;  Cteorge  B.  Prince, 
Judge. 

Action  by  Mrs.  Lula  Buchanan  against  the 
Western  Union  Telegraph  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Tillman  &  Mays,  of  Greenwood,  and  J.  Wm. 
Thurmond,  of  Edgefield,  for  appellant. 

John  Gary  Evans,  of  Spartanburg,  and 
Grler,  Park  &  Nicholson,  of  Greenwood,  for 
respondent 

FRASER,  J.  This  Is  an  action  for  dam- 
ages. The  plaintiff  lived,  at  the  time  set  up 
in  the  complaint,  in  Greenwood,  In  this  state. 
The  plalntifTs  husband  was  working  in  Co- 
lumbia, and  sent  to  his  wife,  through  the  de- 
fendant company,  $11.50.  The  agent  of  the 
defendant  sent  a  check  for  the  money  to  the 
plaintiff  by  one  of  its  regular  messengers. 
The  messenger  found  the  plaintiff  at  home 
alone.  While  the  plaintiff  was  In  the  act  of 
signing  the  receipt  the  messenger  is  alleged 
to  have  made  an  Indecent  proposal  to  her. 
nf'here  is  also  evidence  that  the  plaintiff  of- 
fered to  strike  the  messenger,  but  the  mes- 
senger at  first  advanced  towards  the  plain- 
tiff, and  then  seized  the  receipt  and  ran 
away.  The  question  is  the  liability  of  the 
defendant  for  the  conduct  of  its  messenger. 

At  the  close  of  the  testimony,  the  defend- 
ant moved  for  a  direction  of  a  verdict  in 
its  favor.  The  presiding  Judge  directed  the 
verdict  for  the  defendant,  but  said,  "I  am 
rather  disposed  to  thinly  that  it  is  a  step  that 
the  law  ought  to  take,  but  it  hasn't  taken 
yet"  The  majority  of  this  court  think  that 
the  principle  has  been  settled. 

We  are  unable  to  differentiate  this  case, 
in  principle,  from  the  case  of  Jones  v.  Rail- 
road Company,  108  S.  C.  217,  94  S.  E.  490. 
The  fact  that  the  defendant  undertook  to 
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transact  its  biusdness  In  the  home  of  the  plain- 
tiff, instead  of  in  its  own  office,  makes  no 
difference.  Certainly  none  in  favor  of  the 
defendant.  It  is  more'  in  keeping  with  the 
spirit  of  the  law  to  protect  the  homes  of  the 
people  than  railway,  express,  and  telegraph 
offices.  A  consignee  may  send  another  to 
get  his  freight  as  Jones  did.  The  communi- 
cation of  the  telegraph  company  is  with  the 
person  to  whom  the  message  is  sent.  The 
appearance  of  their  messenger  to  most  peo- 
ple is  startling.  It  indicated  an  urgent  ne- 
cessity for  immediate  action ;  otherwise,  the 
maU  will  do.  The  appearance  of  their  mes- 
senger throws  caution  to  the  wlndfi^  and 
opens  almost  every  door.  May  it  admit, 
with  Impunity,  a  thief,  a  murderer,  a  rapist? 
It  seems  to  us  that  it  is  going  to  the  extreme 
limit  to  say  that  if  the  messenger  is  sent  to 
the  house  of  A.,  and  he  turns  aside  and  en- 
ters the  house  of  B.,  then  the  telegraph  com- 
pany is  not  responsible,  because  the  trans- 
action with  B.  was  not  within  the  scope  of 
his  employment.  The  transaction  with  A. 
is  certainly  within  the  scope  of  his  employ- 
ment, or  there  is  no  ground  for  responsi- 
bility for  any  delict.  The  servant  in  Jones' 
Case  was  writing  a  card  to  his  wife,  which 
was  purely  private  matter.  The  interruption 
of  that  private  matter  caused  the  difficulty. 
It  was  not  within  a  acope  of  the  servant's 
employment  to  write  to  his  wife  or  to  abuse 
and  threaten  those  who  came  for  their 
freight,  and  yet  the  employer  was  held  re- 
sponsible. Hiere  the  Injury  wafi  Inflicted 
while  the  business  for  which  the  messenger 
was  sent  was  being  transacted.  The  injury 
was  committed  in  the  home  of  the  plaintiff, 
to  which  the  servant  of  the  defendant  had 
gained  admission,  by  reason  of  this  very 
business,  and  inflicted  in  its  performance. 
The  Judgment  appealed  from  Is  reversed. 

WATTS  and  GAGB,  JJ.,  ocmcur. 


HYDRIGK,  J.  (dissenting.  We  think  the 
ruling  was  right  The  law  is  well  settled 
that  the  master  is  liable  for  the  wrongful 
acts  of  his  servant  within  the  scope  of  his 
employment  The  converse  of  the  proposi- 
tion is  equally  well  settled — that  the  master 
is  not  liable  for  the  conduct  of  his  servant 
which  is  not  within  the  scope  of  his  employ- 
ment; that  is,  for  Ills  servant's  acts  which 
I  are  not  done  about  or  in  furtherance  of  the 
master's  business. 

The  conduct  here  complained  of  was  entire- 
ly foreign  to  the  master's  business,  or  the  pur- 
pose for  which  the  boy  was  employed.  It  had 
no  connection  with  or  relation  to  the  master's 
business,  but  was  the  boy's  own  personal 
escapade,  wholly  unconnected  with  the  duty 
for  which  he  was  employed ;  and  therefore  as 
to  that  act  he  was  not  defendant's  servant 
McClenaghan  y.  Brock,  5  Bich.  17 ;  Simmons 
V.  Okeetee  Club,  86  S.  0.  73,  68  S.  B.  131; 
Knight  V.  liaUrens  Motor  Gar  Co.,  108  S.  C. 
179,  93  S.  E.  869,  L.  B.  A.  1918B,  151 ;  Thomp- 
son on  Negligence,  (  625;  Savannah  Electric 
Go.  V.  Hodges,  6  Ga.  App.  470,  65  S.  B.  322, 
and  authorities  cited  by  the  court  in  a  clear 
and  well-reasoned  opinion. 

The  fact  that  the  boy  was  admitted  to 
plaintiff's  house  because  he  was  defoidant's 
servant  and  the  fSact  that  at  that  place  and 
time  he  was  about  his  master's  business  in 
delivering  the  money  and  getting  a  receipt 
for  it  are  not  determinative  of  the  question 
whether  his  wrongful  conduct  was  within  t3ie 
scope  of  his  employment  In  some  dream- 
stances,  time  and  place  may  be  elements  to 
be  considered  in  determining  that  question, 
but  here  they  are  mere  inddents,  and  ihe 
nature  of  the  wrong  complained  of  is  tbe 
prime  factor  to  be  considered  In  solving  tlie 
question. 

GABT,  CL  Jt  concarsi' 
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BROWN-RANDOLPH  CO.  V.  GUDE  «t  al. 

(No.  2032.) 

(Supreme  Court  of  (Georgia.    Jan.  18,  1921. 

Judgment  Adhered  to  on  Rehearing 

March  6»  1921.) 

(SyUahus  by  ihe^  Court.) 

1.  Coatraota  ^=»9(i)— Buiiding  contract  muat 
be  certain;  may  be  made  certain  by  refer- 
ence to  documents,  or  pians  and  specifloa- 
tions,  but  reference  must  identify  documents. 

A  building  contract,  to  be  valid,  must  have 
the  necessary  element  of  certainty,  just  as 
other  contracts.  Such  a  contract  may  be 
made  sufBciently  certain  by  reference  to  other 
documents,  or  to  plans  and  specifications.  But 
each  reference  must  be  sufficient  to  identic 
the  documents  or  plana  to  which  reference  ia 
made. 

2.  Contracts  ^s»  164— Lector  containina  eetl- 
mate  of  coat,  not  made  part  of  contract  or 
referred  to,  ooold  not  be  considered  In  do- 
terminlng  whether  oo«tracCor  was  overpaid. 

Where  a  building  contract  prorided  for  the 
construction  of  a  building  upon  a  consideration 
of  "actual  cost  plus  a  commission  of  10  per 
cent,"  and  "the  estimates  of  the  contractors, 
made  in  writing  from  completed  drawings  and 
specifications  and  full  information,  will  be  cor- 
rect to  the  extent  that  the  cost  will  not  exceed 
the  estimate  more  than  5  per  cent,**  and  where, 
before  the  aboye  contract  was  executed,  a  let- 
ter was  written  by  a  contractor  to  an  archi- 
tect, in  which  the  contractor  gave  an  estimate 
of  the  cost  of  the  building,  much  lower  than  it 
was  built  for,  but  the  letter  was  not  made  a 
part  of  the  executed  contract,  nor  was  it  ex- 
pressly referred  to  therein,  such  letter  cannot 
serve  as  a  basis  in  determining  the  rights  of  the 
owner  of  the  building,  in  a  suit  seeking  recov- 
ery against  the  contractor,  who,  it  is  alleged, 
was  overpaid  on  the  basis  of  the  estimate  con- 
tained in  the  letter.  The  contract  did  not  iden- 
tify the  letter,  so  as  to  make  it  a  basis  of 
recovery. 

8.  Ceotraots  <$=»99(l),  245(2)— Evidence  «s» 
441(7)— Pieadino  <9=»6(7),  214(2)— Reforma- 
tlott  of  instruments  ^=»2\  —  Aiiegatlon  that 
letter  was  part  of  contract  held  conclusion,  or 
offert  to  vary  contract;  negotiations  prior  to 
contract  are  merged  or  eliminated;  demurror 
admits  only  facta  well  pleaded;  parties  sup- 
posed to  know  what  contract  contains;  peti- 
tion Insufficient  to  Justify  reformation  of 
building  contract. 

The  petition  did  not  set  forth  a  cause  of 
action,,  and  the  court  did  not  err  in  dismissing 
it  on  demurrer. 

Fish,  G.  J.,  and  Beck,  P.  J.,  dissenting. 

Error  from  Superior  Ck>iirt,  Fulton  CSonnty ; 
Geo.  L.  Bell,  Judge. 

Suit  by  the  Brown-Randolph  Company 
against  A,  V.  Gude,  Jr.,  aurvlvor,  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 


(10«  8.B.) 

Brown-Randolph  Company  brou^t  its  pe- 
tition in  Fulton  superior  court  against  A.  V. 
Gude,  Sr.,  A.  V.  Gude,  Jr.,  Trust  Company  of 
Georgia,  and  A,  Ten  Byck  Brown,  alleging 
in  substance  as  follows: 

On  July  30,  1917,  petitioner  determined  to 
erect  an  eight-story  building  on  its  property 
at  the  southwest  comer  of  Marietta  and 
Forsyth  streets  in  the  city  of  Atlanta,  Ga., 
employing  Brown  as  architect  and  the  Gudes 
(then  partners  under  the  name  of  Gude  & 
Co.)  as  contractor.  The  contractor,  in  a  let- 
ter to  the  architect  on  June  28,  1917,  stated 
that  the  building  would  cost  *  1375,000,  in- 
cluding the  commissions  of  Gude  A  Go.  Fol- 
lowing said  estimate,  on  July  80,  1917,  peti- 
tioner entered  Into  a  written  contract  with 
the  contractor  relatlye  to  the  oonstruction  of 
said  building.  Under  the  terms  of  the  con- 
tract the  building  was  to  be  erected  complete 
In  every  detail  and  dellyered  to  petitioner, 
free  of  all  liens,  at  and  for  the  sum  of  not 
to  exceed  $375,000,  to  which  sum  was  to  be' 
added  the  10  per  cent  profit  to  the  contrac- 
tor called  for  by  said  contract,  and  the  com- 
missions of  the  ardiltect,  and  to  be  com- 
pleted in  10  months  after  the  contractor  was 
furnished  with  the  possession  of  the  property 
and  the  completed  plans  and  apeclflcations. 
Possession  of  the  property  was  given  Imme- 
diately to  the  contractor,  who,  prior  to  the 
execution  of  the  contract,  had  been  In  posr 
session  of  the  completed  plans  and  specifica- 
tions. The  work  of  constructing  the  build- 
ing was  begun,  bat  was  not  completed  within 
the  10  months  stipulated,  and  was  not  finally 
completed  until  March,  1919.  After  ,the 
building  had  been  partially  constructed,  pe- 
titioner determined  to  Increase  Its  height  by 
two  additional  stories,  and  on  or  about  July 
17,  1918,  procured  an  estimate  of  $101,001.88 
ftom  the  same  contractor,  for  the  oonstruc- 
tion of  the  two  additional  stories,  the  esti- 
mate being  adopted  and  covered  by  written 
agre^nent  on  May  9,  1918. 

During  the  construction  of  the  building 
petitioner  paid  to  the  contractor  the  sum  of 
$858,624.51.  It  also  gave  to  the  contractor 
notes  aggregating  $285,047.23,  making  a  total 
of  over  $643,000,  paid  either  in  cash  or  rep- 
resented by  negotiable  instruments  delivered 
to  the  contractor.  These  payments  were 
made  by  different  cheers  of  the  petitioner 
company  independently  of  each  other,  one 
of  whom  was  absent  in  another  city  most  of 
the  time  during  the  construction  of  the 
building,  and  they  were  made  without  exact 
knowledge  of  the  total  amount  of  cash  and 
notto  paid  to  the  contractor,  and  with  the  be- 
lief that  the  work  of  erecting  the  building 
was  being  competently,  skillfully,  and  intelli- 
gently done  by  the  contractor,  and  that  the 
cost  of  erection  would  not  exceed  the  esti- 
mate and  the  contract  price  mentioned.  Pe- 
titioner was  not  aware  that  the  payments  ex- 
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ceeded  the  sums  actually  specified  in  the  ccm- 
tracts;  the  contracting  partners  positively 
stating  to  the  contrary,  and  petitioner  having 
confidence  in  them  at  that  time.  In  addition 
to  the  total  maximum  contract  price  of 
$486,000,  petitioner  was  to  pay  to  the  con- 
tractor 10  per  cent,  thereof,  and  to  the  archi- 
tect an  additional  per  cent  as  commission. 
At  that  time  petitioner  believed  that  Brown 
was  competent,  that  as  supervising  architect 
he  was  discharging  faithfully  and  competent- 
ly his  duties,  and  that  the  contractor  was  ex- 
ercising due  diligence  in  the  erection  of  the 
building.  In  the  purchase  of  materials  there- 
for, in  the  employment  of  labor,  and  in  other 
matters  essential  to  the  construction  of  the 
building;  but  petitioner  alleges  that  neither 
the  architect  nor  the  contractor  was  com- 
petent, that  neither  of  them  discharged  the 
duties  imposed  upon  them  by  the  contract  for 
the  construction  and  the  supervision  of  the 
building,  and  that  as  a  result  the  building 
was  extravagantly  and  wastefully  erected, 
at  a  cost  claimed  by  the  contractor  and  the 
architect  far  greater  than  the  total  aggregate 
maximum  contractual  price  for  said  work. 

On  July  3,  1919,  after  the  commencement 
of  the  present  suit,  A.  V.  Gude,  Jr.,  as  sur- 
viving partner  of  Gude  A  Co.,  the  contractor, 
filed  a  claim  of  lien  against  the  property  of 
petitioner,  aggregating  the  total  sum  of 
$403,225.30.  Had  the  contract  been  faith- 
Cully,  diligently,  and  competenUy  carried  out, 
petitioner  would  have  owed  the  contractor, 
for  the  erection  of  the  building  complete,  a 
sum  less  than  $486,000,  plus  the  10  per  cent. 
upjon  the  cost .  stipulated  under  the  contract, 
and  an  additional  10  per  cent  to  Brown  as 
supervising  architect  The  total  paym^its 
heretofore  made,  cash  and  notes,  aggregate 
$643,000.  The  contractor  la  now  asserting, 
through  the  claim  of  lien,  an  indebtedness  of 
the  additional  sum  of  $403,000.  In  fact  pe- 
titioner, in  the  payments  made,  has  overpaid 
the  contractor  by  more  than  $157,000.  Peti- 
tioner is  informed  and  believes  that  either 
all  or  the  greater  part  of  its  notes  so  given 
have  been  transferred  to  banks  and  others; 
but  just  how  many  of  said  notes  are  still  in 
the  possession  of  Gude,  petitioner,  is  not  def- 
initely informed.  Had  the  contractor  com- 
plied with  the  contract,  and  skillfully  and 
faithfully  erected  the  building,  the  total 
amount  which  would  have  been  due  there- 
under would  have  aggregated  less  than 
$534,000,  and  it  has  in  fact  been  overpaid  to 
the  extent  of  $157,000.  The  claim  of  lien  so 
filed  is  in  willful  and  flagrant  violation  of 
the  contract  Petitioner  is  not  so  Indebted; 
but  the  contractor  is  indebted  to  petitioner 
in  the  excess  sum  of  more  than  $157,000,  in 
the  event  the  negotiable  instruments  issued 
by  petitioner  have  been  so  transferred  as  to 
be  binding  obligations  upon  it  If  said  notes 
have  not  been  transferred,  and  are  still  in 
the  possession  of  either  the  Trust  Company 


of  Georgia,  as  executor  of  the  estate  of  A.  Y. 
Gude,  Sr.,  deceased,  or  in  the  possession  of 
A.  V.  Gude,  Jr.,  surviving  partner,  then  peti- 
tioner is  entitled  to  have  said  notes  sur- 
rendered, delivered  up,  and  canceled. 

Said  claim  of  lien  was  filed  for  the  pur- 
pose of  embarrassing  petitioner  and  attempt- 
ing to  force  further  payments  of  moneys 
which  it  does  not  owe,  and  of  creating  a 
cloud  upon  the  title  of  the  property  and  pre- 
venting petitioner  from  dealing  therewith  as 
it  was  legally  entitled  to  do.  Brown,  the 
architect,  has  been  actively  assisting  and  co- 
operating with  the  contractor  and  its  surviv- 
ing partner  in  the  erection  of  said  building 
and  in  the  gross  violation  of  the  contracts 
with  reference  to  the  completed  cost  there- 
of. He  has  asserted  a  claim  for  a  large 
amount  against  petitioner;  he  has  threaten- 
ed to  enter  and  take  possession  of  the  build- 
ing, and  to  control  the  renting  thereof;  and 
he  has  asserted  the  right  to  collect  the  mon- 
eys due  by  the  tenants  of  the  building.  Peti- 
tioner has  entered  into  no  contract  giving 
him  any  of  said  rights,  nor  does  the  law  con- 
fer upon  him  any  such  rights ;  and  to  permit 
him  to  carry  these  threats  into  execution 
may  involve  petitioner  In  a  hopeless  wrangle 
with  its  tenants,  and  may  cause  it  great  and 
irreparable  loss  in  dealing  with  its  tenants, 
and  in  conducting  and  operating  the  build- 
ing. The  building  is  completely  occupied 
with  a  high  class  of  tenants.  Brown  has  re- 
cently, with  one  of  these,  undertaken  to  en- 
ter into  a  long-time  lease,  contrary  to  the 
express  directions  of  petitioner  and  without 
its  consent  No  authority  whatever  has  been 
granted  by  petitioner  to  Brown  to  take  pos- 
session of  the  building,  to  conduct  it,  or 
otherwise  to  interfere  with  it 

Petitioner  is  not  informed  as  to  the  natai« 
or  value  of  the  estate  left  by  A.  V.  Gude,  Sr., 
but  is  informed  and  believes  that  A.  V.  Gude, 
Jr.,  is  of  doubtful  financial  responsibility,  is 
in  great  financial  straits,  and  has  recently 
mortgaged  all  or  practically  all  of  the  real 
estate  owned  by  him  or  in  which  he  has  an 
interest;  and  it  is  necessary,  under  the  cir- 
cumstances, that  the  executor  and  surviving 
partner  of  the  contractor  firm  be  enjoined 
from  selling,  transferring,  or  disposing  of 
any  of  the  notes  so  given.  Petitioner  is  en- 
titled to  have  the  notes  in  excess  of  the  con- 
tract price  delivered  up  and  canceled,  and  to 
have  the  claim  of  lien  canceled  and  removed 
as  void  and  a  cloud  upon  the  title.  Petition- 
er is  ready  and  willing  to  pay  any  sum  that 
may  be  still  due  upon  the  contract,  upon  hav- 
ing it  ascertained  who  are  the  present  own- 
ers and  holders  of  the  notes.  Upon  this  as- 
certainment, and  upon  the  discharge  by  peti- 
tioner of  such  notes  so  outstanding,  aggre- 
grating  with  the  cash  payments  the  total 
maximum  contract  price  for  the  building, 
petitioner  is  entitled  to  be  discharged  from 
any  and  all  claims  in  behalf  of  the  contrac- 
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In  10  months  from  the  date  of  the  contract; 
in  fact  it  was  not  completed  until  March, 
1919,  delivery  being  delayed  10  months  be- 
yond the  contract  period.  It  had  been  folly 
rented  before  it  was  ever  completed,  except 
certain  of  the  stores,  and  such  rental,  during 
the  period  of  time  of  Incompletion,  aggre- 
gated for  the  10  months  about  $60,000 ;  and 
for  this  sum,  in  addition  to  the  excess  pay- 
ments and  notes,  the  estate  of  A.  V.  Gude, 
Sr.,  and  A.  V.  Gude,  Jr.,  the  survivor,  are 
liable.  Petitioner  is  remediless  at  law.  It  Is 
necessary  for  an  accounting  to  be  had,  show- 
hig  the  real  and  true  cost  of  said  building; 
what,  with  proper  exercise  of  due  skill  and 
diligence^  would  have  been  the  cost  of  the 
bonding,  and  how  much  less  than  the  maxi- 
mum contract  price  this  would  have  been; 
the  amount  of  loss  which  petitioner  sustain- 
ed by  a  failure  to  deliver  the  building  when 
the  contract  called  for  delivery ;  and  the  total 
amounts  of  cash  paid  and  of  notes  given  by 
petitioner ;  who  now  hold  the  notes,  and  how 
and  whai  and  for  what  consideration  any  of 
these  notes  were  transferred. 

The  prayers  were  for  such  accounting;  for 
judgment  canceling  the  claim  of  lien  and  all 
notes  given  by  petitioner  and  in  the  hands  of 
any  of  the  defendants,  and  which  represent 
any  sum  In  excess  of  the  sum  which  may  be 
fomid  to  be  due  upon  an  accounting ;  that  the 
Trust  Company  of  Georgia,  as  executor,  and 
A  V.  Gude*  Jr.,  be  enjoined  from  assigning, 
transferring,  or  pledging  as  security  any  of 
the  notes  ^ven  by  petitioner  and  now  in 
their  possession,  custody,  or  control;  that 
Brown,  be  enjoined  from  dlrecUy  or  indirect- 
ly interfering  with  the  possession  of  the  prop- 
erty, or  with  any  tenant  in  the  building,  or 
with  Its  operation,  and  from  asserting  any 
claim  against  petitioner  In  any  proceeding 
other  than  In  this  cause;  and  for  general  re- 

Uef. 

The  material  parts  of  the  contract  referred 
to  in  the  petition  are  as  follows: 

** Article  I.  The  contractors,  for  the  oonsider- 
atioD  of  actual  cost  plus  a  commission  of  ten 
percent.  (10%),  will  furnish  all  labor  and  ma- 
terial and  all  necessary  estimates  of  cost,  and 
win  construct  the  owner's  proposed  building 
at  the  southwest  comer  of  Marietta  and  For- 
syth streets  in  the  city  of  Atlanta,  Ga.  It  is 
agreed  and  understood  that  'actual  cost'  in- 
dodes  all  expenses  incurred  by  the  construc- 
tion of  the  building,  except  the  expenses  of  the 
contractor's  office  and  except  architect's  fees. 

"Article  H.  It  is  agreed  and  understood  that 
the  building  will  be  constructed  and  completed 
according  to  the  plans  and  specifications  and 
under  the  directions  of  A  Ten  Byck  Brown,  ar- 
chitect In  aU  cases  of  doubt  or  dispute  as  to 
the  meaning  of  the  plans  and  specifications,  the 
trchitect'B  decision  shall  be  final. 

"Article  III-  It  is  agreed  and  understood 
that  the  estimates  of  the  contractors  made  in 
writing  from  completed  drawings  and  speci- 
fitttions  and  full  information  will  be  correct  to 


I  estimate  more  than  five  per  cent  (&%)." 

''Article  VIII.  It  is  mutually  agreed  and  un- 
derstood that  tiie  contractors  will  complete  the 
building  witliin  ten  (10)  months  after  they  are 
given  possession  of  the  property  and  are  fur- 
nished with  complete  plans  and  specifications 
and  all  other  necessary  information.  How- 
ever, should  the  contractors  be  delayed  in  the 
prosecution  or  completion  of  the  work  by  the 
act  or  neglect  or  default  of  the  owners,  or  the 
architect,  or  any  other  contractors  employed 
by  the  owners  upon  the  work,  or  by  any  damage 
caused  by  fire,  or  delays  in  transportation,  or 
due  to  the  existence  of  war,  or  other  casualty 
or  calamity  for  which  the  contractors  are  not 
responsible,  or  by  combined  action  of  work- 
men in  no  wise  caused  by  or  resulting  from  de- 
fault or  coUusion  on  the  part  of  the  contrac- 
tors, then  the  time  herein  fixed  for  the  com- 
pletion of  the  work  shall  be  extended  for  a  pe- 
riod equivalent  to  the  time  lost  by  reason  of 
any  or  all  the  causes  aforesaid,  which  extended 
period  shall  be  determined  by  the  usual  form  of 
arbitration,  provided  the  contractors  and  own- 
ers cannot  agree." 

General  and  ES)ecial  demurrers  to  the  peti- 
tion were  filed*  Petitioner  filed  an  amend- 
ment, amplifying  the  original  petition  and 
adding  the  following: 

Since  the  filing  of  the  original  petition  A 
y.  Gude,  as  surviving  partner  of  Gude  A  Ck>., 
has  filed  In  the  city  court  of  Atlanta  a  peti- 
tion to  foreclose  its  alleged  dafm  of  lien. 
The  city  court  of  Atlanta  possesses  common- 
law  jurisdiction  alone,  has  no  equitable  ju- 
rlsdlotion,  and  cannot  grant  equitable  relief. 
In  the  dty  court  suit  Gude  has  added  to  his 
alleged  dalm  of  lien  certain  notes  which  were 
discounted  by  Gude  &  Co.,  aggregating 
$85,625.46,  some  of  which  have  been  paid. 
Gude  has  no  interest  in  these  notes,  and  this 
suit  Is  an  attempt  to  pay  the  alleged  dalm 
of  lien  to  that  extent  After  the  institution 
of  the  dty  court  suit  Gude  filed  a  cross-peti- 
tion in  the  presoit  cause,  in  whidi  he  asserts 
the  right  to  recover  of  this  plaintiff  the  same 
alleged  indebtedness  covered  by  the  dty  court 
suit,  and  to  enforce  the  same  alleged  claim 
of  lien  which  is  asserted  in  the  dty  court 
siilt  Thus  within  this  jurisdiction  Gude 
has  asserted  two  separate  and  distinct  suits 
in  two  separate  and  distinct  courts,  for  the 
same  alleged  cause  of  action.  The  contro- 
versy cannot  be  disposed  of  by  the  dty  court, 
either  in  whole  or  in  part,  for  want  of  juris- 
diction to  grant  the  affirmative  equitable  re- 
lief to  which  plaintiff  is  entitled.  It  is  en- 
titled, not  only  to  the  accounting  before  men- 
tioned, but  to  have  the  contract  with  refer- 
ence to  the  construction  of  the  two  additional 
stories  of  the  building  reformed,  for  fraud 
of  Gude  in  illegally  inserting  two  items  in 
the  contract  for  the  two  additional  stories. 

The  prayers  are  that  Gude  be  enjoined 
from  prosecuting  or  taking  any  other  steps 
in  the  dty  court  suit,  and  be  required  to 
assert  in  the  present  cause,  as  he  has  done» 
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the  matters  covered  by  said  snit;  that  the 
contract  representing  the  cost  of  the  two  ad- 
ditional stories  be  so  reformed  as  to  strike 
therefrom  the  two  items  so  inserted ;  that  it 
be  decreed  that  the  contract  price  for  the  two 
additional  stories  is  the  sum  of  $123,596.88 ; 
and  for  accounting,  and  for  all  the  relief 
prayed  for  in  the  original  petition.  By  fur- 
ther amendment  it  is  alleged  that  the  con- 
tract of  July  30,  1017,  was  based  upon  the 
estimate  of  June  28,  1917,  of  ^75,000,  and 
but  for  this  estimate  petitioner  would  never 
have  entered  Into  said  c<Hitract;  that  said 
estimate  was  based  upon  drawings  and  spec- 
ifications furnished  by  the  architect  to  the 
contractor,  and  Gude  had  in  his  possession 
all  of  the  information  from  the  architect 
which  said  Gude  &  Co.  thought  would  be 
needed;  that  the  plans  and  specificati(Mis 
were  altered  from  time  to  time  by  the  archi- 
tect, without  the  knowledge  or  consent  of  pe- 
titioner; that  Gude  &  Co.  knew  of  these  al- 
terations and  that  they  were  made  without 
authority;  and  that  these  alterations  and 
changes  materially  increased  the  cost  of  the 
building. 

The  petition  as  amended  was  demurred  to 
on  general  and  special  grounds.  The  judge 
sustained  the  general  demurrer  and  dismiss- 
ed the  suit,  on  the  ground  that  the  petition 
as  amended  set  forth  no  equitable  cause  of 
action,  and  that  the  plaintiff  was  not  entitled 
to  the  relief  prayed  for.  Other  material 
facts  are  stated  in  the  opinion. 

Ohaa  T.  &  John  L.  Hopkins,  of  Atlanta, 
for  plaintiff  in  error. 

Smith,  Hammond  &  Smith  and  Rosser, 
Slaton,  Plilllips  &  Hopkins,  all  of  Atlanta, 
for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
Brown^Randolph  Ccmipany  owned  a  city  lot 
on  the  southwest  comer  of  Marietta  and 
Forsyth  streets  in  the  dty  of  Atlanta,  on 
which  it  decided  to  construct  a  building.  Be- 
fore the  written  contract  for  the  construc- 
tion was  entered  into,  Gude  &  Co.  addressed 
the  following  letter: 

"AtlanU,  Ga.,  Jane  28,  1917.  Mr.  A.  Ten 
Eyck  Brown,  Architect,  Forsyth  Building,  City 
—Dear  Sir:  In  regard  to  the  building  you  pro- 
pose to  have  erected  on  the  southwest  corner 
of  Forsyth  and  Marietta  streets,  this  city. 
We  have  made  a  careful  estimate  of  the  cost 
from  your  plans  and  outlined  specifications,  and 
we  find  that  the  building  will  cost  completed, 
including  all  mechanical  equipment,  elevators, 
electric  fixtures,  etc.,  $375,000  including  our 
commission,  but  not  including  the  architect's 
commission.  Very  truly  yours,  Gude  &  Com- 
pany." 

On  July  30,  1917,  a  contract  was  entered 
into  between  Gude  &  Co.  and  Brown-Ran- 
dolph Company,  the  material  portions  of 
Which  are  given  In  the  foregoing  statement 
of  facta    In  this  contract  no  express  refer- 


ence is  made  to  the  letter  firom  Gude  &  Co.  to 
A.  Ten  Byck  Brown,  Just  set  out  The  pres- 
ent equitable  petition  was  filed  by  Brown- 
Randolph  Company  against  A.  V.  Gude,  as 
surviving  partner  of  Gude  A  Co.,  the  Trust 
Company  of  Georgia,  as  executor  of  A.  V. 
Gude,  Sr.,  and  A.  Ten  Eyck  Brown,  praying 
for  an  accounting,  for  cancellation  of  the  al- 
leged claim  of  lien  and  all  notes  in  the  hands 
of  the  defendants,  given  by  the  plaintiff, 
which  represented  any  siun  in  excess  of  the 
amount  that  might  be  found  to  be  due  by 
plaintiff  to  Gude  &  Co.,  and  for  injunction 
against  assigning  or  transferring  as  security 
any  of  the  notes  given  by  plaintiff,  in  the 
possession,  custody  or  control  of  defendants, 
and  against  interfering  with  the  plaintifTs 
possession  of  the  property,  or  asserting 
against  plaintiff  any  daim  in  any  proceed- 
ing other  than  the  present  cause.  The  pe- 
tition was  demurred  to  on  general  and  spe- 
cial grounds.  The  court  sustained  the  gen- 
eral demurrer  and  dismissed  the  petition, 
and  the  plaintiff  excepted.  The  court  held 
that  the  plaintiff  had  a  complete  remedy  at 
law,  and  that  a  court  of  equity  had  no  Juris- 
diction of  a  case  like  the  present. 

In  the  view  we  take  of  this  case,  regardless 
of  whether  a  court  of  equity  or  a  court  of 
law  has  Jurisdiction,  the  controlling  ques- 
tion is  whether  the  petition  sets  out  a  cause 
of  action  against  the  defendant  It  will  be 
observed  that  the  letter  written  by  Gude  & 
Co.  to  A.  Ten  Eyck  Brown  was  not  addressed 
to  the  plaintiff  in  this  case,  and  *it  nowhere 
expressly  appears  that  A.  Ten  Eyck  Brown 
was  the  agent  of  the  plaintiff.  In  order  tor 
the  plaintiff  to  recover  on  the  basis  of  the 
letter  being  made  a  part  of  the  contract,  it 
must  appear  that  A.  Ten  Eyck  Brown  was 
the  duly  constituted  agent  of  the  plaintiff* 
and  the  letter  was  a  part  of  the  contract. 
As  stated  above,  the  letter  is  not  referred  to 
in  the  contract  expressly  or  by  necessary  im- 
plication, and  therefore  the  letter  cannot  be 
said  to  be  a  part  of  the  written  contract  of 
July  30, 1017.  It  will  be  seen  from  the  terms 
of  the  written  contract  itself  that  the  con- 
tractors, **for  the  consideration  of  actual 
cost  plus  a  commission  of  10  per  cent,  will 
furnish  all  labor  and  material  and  all  neces- 
sary estimates  of  cost,  and  will  construct  the 
owner's  proposed  building,"  etc.  It  was  also 
agreed  and  understood  that  "the  building  will 
be  constructed  and  completed  according  to 
the  plans  and  specifications  and  under  the 
directions  of  A.  l^en  Eyck  Brown,  architect; 
In  all  cases  of  doubt  or  dispute  as  to  the 
meaning  of  the  plans  and  spedflcations,  the ' 
architect's  decision  shall  be  final";  also 
'*that  the  estimates  of  the  contractors  made 
in  writing  from  completed  drawings  and  spec- 
ifications and  full  information  will  be  cor- 

■ 

rect  to  the  extent  that  the  cost  will  not  ex- 
ceed the  estimate  more  than  6  per  cent" 
It  is  contended  by  the  plaintiff  that  the 
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contractor,  Gnde  &  Co.,  guaranteed  to  con- 
Btmct  the  building  at  a  total  cost  of  $375,000, 
as  stated  in  the  letter  of  Jnne  28, 1917.    Bat 
it  win  be  observed  that  when  this  letter  was 
written  there  was  no  written  contract  be- 
tween Brown-Randolph  Company  and  Gnde 
ft  Co.,  and,  so  far  as  appears  in  the  record, 
there  were  at  that  time  no  "completed  draw- 
ings and  specifications  and  fnll  information." 
It  is  true  that  in  the  amendment  to  the  peti- 
tion it  is  alleged  that  the  letter  of  June  28 
was  a  part  of  the  contract  of  Jnly  80 ;  bat  such 
allegation  must  be  constmed  as  a  mere  con- 
dnsion  of  the  pleader,  or  as  an  effort  to  vary 
the  terms  of  the  written  contract,  as  there 
is  nothing  in  the  contract  itself  to  Justify 
this  allegation  and  conclusion.    The  contract 
itself  shows  that  the  letter  was  not  made  a 
inrt  of  the  contract,  nor  is  there  In  the  peti- 
tion or  either  amendment  any  allegation  that, 
when  the  estimate  was  made  by  Gude  &  Ca 
00  Jnne  28,  they  had  in  their  possession  com- 
pleted plans  and  specifications  and  full  in- 
formation.   It  is  alleged  that  Gude  "had  In 
his  hands  and  possession  all  the  information 
from  the  architect  which  said  Gude  A  Co. 
tbou^t  would  be  needed" ;  but  no  such  plans 
and  specifications  are  attached  to  the  peti- 
tion, nor  is  their  substance  therein  set  out 
The  estimates  that  were  to  be  binding  were 
those  made  after  completed  plans  and  spee- 
Jfications  and  full  information  had  been  given 
to  Gude  ft  Co.    The  question,  therefore.  Is 
whether  the  completed  plans  and  specifica- 
tions and  full  information  as  contemplated 
by  the  contract  were  in  the  hands  of  the  con- 
tractor on  the  date  that  the  contract  of  July 
30  was  entered  into  and  executed.    Even  if 
the  letter  of  June  28  could  be  construed  as 
a  part  of  the  written  contract.  It  does  not 
show  on  its  face  that  it  was  made  from  "com- 
pleted plans  and  si»eciflcations  and  full  in- 
formation,''    but  that  it   was  simply   from 
"outlined  specifications." 

We  think  that  the  facts  alleged  In  the 
petition  do  not  show  that  the  letter  of  June 
28  was  a  part  of  the  contract  (except  as  a 
conclusion  of  the  pleader),  and  that  the  es- 
timate of  $375,000  niade  on  that  date  was  not 
the  estimate  provided  for  in  the  subsequent- 
ly executed  written  contract  of  July  30,  which 
is  plain  and  unambiguous.  If  any  previoiis 
negotiations  between  Gude  &  Co.  and  the 
plaintifiT  were  had,  and  they  were  consistent 
with  the  written  contract,  they  will  be  con- 
stmed as  being  merged  Into  the  contract; 
and  if,  on  the  other  hand,  any  preliminary 
negotiations  were  had  between  the  parties 
which  were  inconsistent  with  the  written 
contract,  tbey  would  be  eliminated  by  the 
contract  itself.  But  surely  no  preliminary 
esdmates  between  Gude  A  Co.  and  A.  Ten 
E^yck  Brown,  before  the  execution  of  the 
written  contract,  could  bind  Gude  &  Co.  rel- 
atively to  the  plaintiff,  in  the  absence  of  an 


allegation  to  the  effect  that  the  ardiltect  was 
the  agent  and  acted  for  the  plaintiff,  and 
there  is  no  such  allegation  in  the  petition. 
We  cannot,  therefore,  look  to  the  letter  from 
Gude  &  Co.  to  the  architect  as  a  basis  for 
the  suit,  but  must  look  to  the  words  of  the 
contract  itself;  and  those  words  provide 
that— 

"It  is  mutnaUy  agreed  and  understood  that 
the  contractors  will  complete  the  building  with- 
in ten  (10)  m<mthB  after  they  are  given  pos- 
session of  the  property  and  are  furnished  with 
complete  plans  and  specifications  and  all  other 
necessary  information.*' 

And  under  the  contract  of  July  30  with 
Gude  &  Co.  the  plaintiff  was  to  pay  actual 
cost  of  the  construction  of  the  building,  plus 
a  commission  to  the  contractors  of  10  per 
cent  It  cannot  be  said  that  the  contract  of 
July  30  confirms  the  estimate  made  in  the 
letter  of  June  28  from  the  contractors  to  the 
architect  That  was  a  tentative  estimate, 
not  made  upon  completed  plans  and  specifica- 
tions and  full  information,  but  only  upon 
outlined  plans  and  specifications,  and,  as 
already  said,  the  contract  of  July  30  made 
no  reference  to  the  letter  of  June  28,  but,  on 
the  contrary,  an  entirely  new  and  different 
estimate  was  provided.  The  contract  of 
July  30  provides  for  a  totally  different  plan 
for  estimating  the  cost  of  the  building  from 
the  estimate  of  June  28,  viz.  "actual  cost  plus 
a  commission  of  10  per  cent" 

It  is  insisted,  however,  that  the  original 
petition  alleged  that  the  estimated  cost  of 
the  building  of  eight  stories,  as  first  contem- 
plated, was  $375,000.  It  is  true  that  there 
is  a  general  allegation  to  that  effect;  but,  if 
the  c<»tract  of  July  30  is  examined,  this  con- 
clusion will  be  seen  to  be  without  foundation. 
It  Is  only  facts  which  are  well  pleaded  that 
can  be  taken  as  true  on  demurrer.  The  peti- 
tion and  its  amendments,  therefore,  taken  as 
a  whole,  show  that  there  was  no  estimated 
guaranteed  offer  of  $375,000  on  the  part  of 
the  ccmtractors  for  the  construction  of  the 
first  eight  stories  of  the  building.  Under  the 
express  terms  of  the  contract  the  building 
was  to  be  built  for  actual  cost  plus  10  per 
cent 

[1]  A  building  contract,  to  be  valid,  must 
have  the  necessary  element  of  certainty,  the 
same  as  other  contracts.  Such  a  contract 
may  be  made  sufficiently  certain  by  reference 
to  other  documents,  or  to  plans  and  specifica- 
tions. But  such  reference  must  be  sufficient 
to  identify  the  documents  or  plans  referred 
to.  4  Elliott  on  Contracts,  |  3637,  and  cases 
cited ;  6  R.  C.  L.  867,  S  258.  In  Cruthers  v. 
Donahue,  85  Conn.  629,  84  AtL  322,  Ann.  Cas. 
1013C,  221,  226,  note,  it  was  held: 

"Where  there  is  a  conflict  between  a  build- 
ing contract  and  the  specifications,  the  former 
prevails." 
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In  Willamette  Steam  Mills  Go.  y.  Los  An- 
geles College  Co.,  M  Cal.  229,  29  Pac  629,  it 
was  held: 

*'Code  Civ.  Proc  §  1183,  provides,  inter  alia, 
that  where  the  amount  to  be  paid  for  any  build- 
•ing  exceeds  $1,000  the  contract  shall  be  in 
writing,  signed  by  the  parties,  and  'shall,  be- 
fore the  work  is  commenced,  be  filed  in  the 
office  of  the  county  recorder.'  Held  that,  where 
a  contract  provided  for  the  erection  of  a  build- 
ing 'conformable  to  drawings  and  specifications 
*  *  *  hereto  annexed,'  but  the  drawings  and 
specifications  were  not  filed  with  the  contract, 
the  contract  was  void,  and  cannot  serve  as  a 
basis  in  determining  the  rights  of  those  claim- 
ing mechanics'  liens  on  the  building." 

See,  also,  division  2  of  the  opinion. 
In  Donnelly  v.  Adams,  115  Cal.  129,  46 
Paa  916,  it  was  held: 

"Where  a  building  contract  refers,  for  a  de- 
scription of  the  buildings  to  be  erected,  to  cer- 
tain plans  and  specifications  of  the  architect, 
'which  are  signed  by  the  parties  hereto,'  such 
plans  are  an  essential  part  of  the  contract, 
without  which  it  is  Incomplete,  and  cannot  form 
the  basis  of  a  recovery;  and  where  there  are 
no  plans  'signed  by  the  parties'  the  contract 
cannot  be  completed  by  parol  evidence  to  iden- 
tify others  as  the  ones  referred  to." 

[2]  The  contract  of  July  30  does  not  refer 
specifically  to  the  letter  and  estimate  of  June 
28,  and,  as  previously  stated,  the  contract  is 
unambiguous.  Consequently  it  cannot  be 
varied  by  parol  evidence,  so  as  to  include  in 
it  the  estimate  of  June  28.  Standing  alone, 
the  contract  provides  a  complete  working 
basis  for  the  cost  of  the  building,  which  is 
cost  plus  10  per  cent  commission.  Besides, 
it  will  be  observed  that  the  language  of  sec- 
tion 3  of  the  contract  provides  that  the  es- 
timates of  the  contractors  made  in  writing 
from  "completed  drawings  and  specifications 
and  full  Information  toiU  be  correct,"  etc., 
thus  showing  that  the  completed  drawings 
and  specifications  contemplated  did  not  refer 
to  the  past,  but  to  the  future,  and  that  lan- 
guage also  applies  with  equal  force  with 
reference  to  the  "estimate,"  not  that  which 
ha4  been  made,  but  that  which  was  to  be 
made  in  the  future.  If  completed  plans  and 
estimates  had  already  been  made,  in  all  prob- 
ability they  would  have  been  attached  to  the 
contract,  or  would  have  been  referred  to  by 
express  and  definite  reference. 

As  to  the  second  contract  for  the  two  ad- 
ditional stories,  it  is  insisted  by  the  plaintiff 
that  the  petition  alleges  that  the  defendants 
fraudulently  Incorporated  In  the  estimate 
of  cost  that  they  submitted  to  the  plaintiff 
two  items  which  were  covered  by  the  origi- 
nal contract,  and  that  the  plaintiff  discover- 
ed this  fact  after  the  institution  of  the  pres- 
ent litigation;  also  that  the  petition  alleges 
that  the  two  officers  of  the  plaintiff  were  at- 
torneys, neither  of  whom  was  familiar  with 
the  construction  of  buildings,  and  they  did 
not  know,  at  the  time  the  contract  for  the  ad- 


ditional two  stories  was  entered  into,  that 
the  defendants  liad  fraudulently  padded  the 
second  estimate  with  these  two  items, 
amounting  to  nearly  $40,000;  and  that  these 
allegati(Xis  are  to  be  taken  as  true  on  de- 
murrer, and  if  this  is  done  the  plaintiffs  are 
entitled  to  have  the  second  contract  reform- 
ed and  these  two  items  stricken.  It  is  true 
that  fraud  upon  one  side  and  mistake  upon 
the  other  in  the  execution  of  a  contract  is 
the  legal  equivalent  of  a  mutual  mistake, 
and  that  where  these  two  things  occur,  equity 
has  Jurisdiction  to  reform  such  written  in- 
strument. Venable  v.  Burton,  129  Ga.  537, 
59  S.  B.  253 ;  Gabbett  y.  Hinman,  137  Ga.  143, 
72  S.  E.  924. 

But  by  reference  to  the  petition  itself  it 
is  found  that  the  plaintiffs,  by  way  of  amend- 
ment to  their  petition,  allege  that  Gude  & 
Co.  took  advantage  of  the  then  situation, 
and  in  preparing  the  estimate  of  cost  for 
these  two  additional  stories — 

"deliberately,  illegally,  and  in  defiance  of  the 
contractual  right  of  this  plaintiff,  attempted  to 
so  word  said  estimate  for  the  additional  two 
stories  as  to  include  two  items  which  constitut- 
ed part  of  the  contract  for  the  original  eight 
stories.  Said  estimates  will  be  exhibited  to 
the  court,  and  it  will  be  observed  that  it  is 
headed  iSvo  Additional  Stories  and  Advance 
in  Labor  and  Material,  Transportation  Building, 
Atlanta,  Georgia';  the  words  Two  Additional 
Stories  and'  being  in  red  ink,  and  the  words 
'Advance  in  Labor  and  Material'  being  in  blue 
ink.  The  first  item  of  this  estimate  is  advance 
in  labor  and  material,  $36,205.00;  the  fourth 
item  is  sidewalk  Uf t,  $1,800.00." 

So  it  Is  contended  that  when  the  second 
contract  was  signed  for  the  construction  of 
the  two  additional  stories  it  contained  two 
items  which  are  now  objected  to  as  being 
fraudulently  inserted  by  the  defendants,  and 
that  such  alleged  fraud  on  the  part  of  the 
defendants  and  the  mistake  of  the  plaintiffs 
in  overlooking  the  same  amounted  to  a  mu- 
tual mistake,  and  that  such  mutual  mistake 
should  be  relieved  by  a  court  of  equity  re- 
forming the  contract  to  meet  the  facts  as 
they  are  alleged  to  be  by  the  plaintiffs.  We 
cannot  agree  to  this  contention.  The  addi- 
tional estimate  was  not  only  in  writing,  but 
it  was  signed  by  the  plaintiffs;  it  Is  plain 
and  unambiguous,  a  portion  of  it  was  writ- 
ten in  red  ink  and  a  portion  in  blue  ink,  so 
as  to  attract  the  attention  of  both  parties  to 
the  contract  Parties  to  a  contract  who  are 
competent  to  execute  and  make  it  are  sup- 
posed to  know  what  such  contract  contains, 
and  the  legal  effect  of  it  From  the  all^a- 
tions  of  the  petition  as  indicated  we  do  not 
think  that  such  a  case  of  fraud  is  aUeged  on 
the  one  side  and  mistake  on  the  other  as 
would  justify  a  court  of  equity  in  reforming 
the  contract 

[3]  From  what  has  been  said,  and  the  au- 
thorities cited,  we  reach  the  conclusion  that 
tlie  petition  does  not  allege  facts  suffici^it 
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basis  of  $375,000  guaranteed  cost  of  the  first 
eight  stories  of  the  building,  as  Insisted  by 
the  plaintiff.  The  petition  therefore  does 
not  set  ont  a  cause  of  acticm,  and  it  is  imma- 
terial whether  the  suit  sounded  in  equity  or 
at  law.  The  Judge  did  not  err  in  sustaining 
the  general  demurrer  and  in  dismissing  the 
case. 

Judgment  afiirmed. 

All  the  Justices  concur,  except  FISH,  O. 
J^  and  BECK,  P.  J.,  dissenting,  and  GIL- 
BERT, J.,  disqualified. 

GEORGE,  J.  I  concur  specially  in  the 
Judgment,  on  the  ground  that  the  allegations 
of  the  petition  do  not  entitle  the  plaintiffs  to 
the  equitable  relief  prayed. 
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COONEY  V.  WALTON  et  al.     (No.  1889.) 
(Supreme  Court  of  Georgia.     Feb.  21,  1021.) 

(8yllahu9  by  the  Court.) 

Remainders   ^=> 1 6— Court    might   decree   sale 
for  reinvestment,  binding  on  nnborn  contin- 
gent remaindermen. 
A  testator   devised   certain   realty   to   bis 
wife  "to  have  and  to  hold,  for  and  during  the 
term  of  her  natural  life,  and,  at  her  death,  to 
Test  in  and  belong  in  fee  simple  to  my  issue 
tlien  living,  said  issue  taking  per  stirpes  and 
not  per  capita;    but  if  there  be  no  such  issue 
living  at  the  death  of  my  said  wife,  I  devise 
the  real  estate  above  mentioned,  together  with 
all  the  remainder  of  my  property,"  to  named 
persons.     Included  in  the  realty  was  a  city  lot 
on  which    there  were  buildings  that  were  in 
need  of  repair  and  could  not  be  rented  advan- 
taseoDsIy.     While  the  life  tenant  was  yet  in 
life  and   while  the  only  issue  of  the  testator 
was  an  adult  son  who  was  childless,  the  widow 
instituted    an   equitable   suit   against   the   son 
and  the  other  contingent  remaindermen  speci- 
fied in  the  will.    The  object  of  the  suit  was  to 
have  a  decree  for  sale  of  the  property,  indud- 
ing  every   possible  interest  of  contingent  re- 
maindermen in  esse  or  any  possible  future  is- 
sne  of    the    testator's    son,    for    reinvestment 
ooder  the  same  limitations  as  provided  in  the 
wilL     Held,  that  the  court  had  jurisdiction  of 
the  parties  and  subject-matter,  and  the  decree 
was  binding   upon  all  porties  to  the  suit  and 
apon  any  unborn  issue  of  the  son  of  the  testa- 
tor who  might  be  in  life  at  the  death  of  the 
life  tenant. 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammon4i  Judge. 

Suit  by  Julia  Scales  Walton  and  others 
against  William  J.  Cooney.  Judgment  for 
plaiutifTs  on  demurrer,  and  defendant  brings 
error.    Affirmed. 

Maurice  Walton  died  in  Augusta,  Ga.,  on 
March  6, 1913,  leaving  a  will  which  was  duly 
probated.     The  second  item  of  the  will  was: 
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'All  the  real  estate,  situate  In  the  present 
corporate  limits  of  the  city  of  Augusta,  Georgia, 
with  the  store  buildings,  dwellings,  and  other 
improvements  that  may  be  thereon,  of  or  to 
which  at  my  death  I  may  be  seized  and  possess- 
ed or  entitled,  or  have  the  power  to  dispose  of 
by  will,  I  give  and  devise  to  my  wife.  Julia 
Scales  Walton,  to  have  and  to  hold  for  and 
during  the  term  of  her  natural  life,  and,  at 
her  death,  to  vest  in  and  belong  in  fee  simple 
to  my  issue  then  living,  said  issue  taking  per 
stirpes  and  not  per  capita;  but  if  there  be  no 
such  issue  living  at  the  death  of  my  said  wife, 
I  devise  the  real  estate  above  mentioned,  to- 
gether with  all  the  remainder  of  my  property 
to  Alexander  B.  Walton,  John  Moore,  Noel  M. 
Moore,  and  Lula  S.  Jackson." 

Lula  S.  Jackson  was  the  mother  of  Julia 
Scales  Walton,  and  died  on  May  12,  1912, 
leaving  as  her  only  heirs  at  law  her  two 
children,  Julia  Scales  Walton  and  Thomas 
M.  Jackson.  Thomas  M.  Jackson  died  in- 
testate on  June  1,  1013,  leaving  Julia  Scales 
Walton  as  his  sole  heir  at  law.  John  Moore 
Walton  was  a  son  of  the  testator,  Maurice 
Walton,  and  his  only  issue  in  life  at  the  time 
of  the  negotiations  and  proceedings  herein- 
after mentioned.  Included  in  the  real  es- 
tate situated  in  the  dty  of  Augusta  left  by 
the  testator  was  a  dty  lot  fronting  about  03 
feet  on  Broad  street  and  extoidlng  back  in 
uniform  width  about  180  feet  to  property  of 
other  persons,  there  being  located  on  the  lot 
certain  storehouses  and  other  improvements. 
Julia  Scales  Walton  entered  into  a  contract 
to  sell  this  lot  above  mentioned  to  William 
J.  Cooney  at  the  price  of  $32,000,  provided 
that  the  vendor  ''could  obtain  the  necessary 
authority  to  make  a  valid  conyeyance"  of  the 
property  to  the  purchaser  In  fee  simple. 
After  making  the  contract  Julia  Scales  Wal- 
ton instituted  a  suit  in  the  superior  court,  re- 
turnable to  the  September  term,  1919,  against 
John  Moore  Walton,  son  of  the  testator,  and 
Alexander  R.  Walton,  John  Moore,  and  Noel 
M.  Moore,  thus  embracing  all  existing  con- 
tingent remaindermen  under  item  2  of  the 
will.  Service  was  acknowledged;  and  a  con- 
sent was  entered  into  by  which  the  case 
should  be  dedded  at  the  first  term,  and  that 
the  judge  should  pass  on  all  questions  of  law 
and  fact  without  a  Jury.  The  purpose  of  the 
suit  was  to  obtain  authority  to  sell  the  prop- 
erty to  William  J.  Cooney,  in  compliance 
with  the  contract,  for  the  purpose  of  rein- 
vestment in  United  States  bonds,  state  bonds, 
or  munidpal  bonds,  as  might  be  directed  by 
the  court  The  grounds  upon  which  it  was 
sought  to  sell  the  realty  were: 

**The  property  is  in  need  of  repair,  and  such 
repairs  will  materially  curtail  the  immediate 
income  derived  by  your  petitioner,  and  the  in- 
vestment which  is  proposed  of  the  proceeds  of 
the  sale  will  produce  a  larger  income  for  your 
petitioner.  The  property  is  not  likely  to  en- 
hance in  value  unless  It  is  remodeled  and  ex- 


^s»For  other  cases  see  same  topic  and  KBT -NUMBER  in  all  Key-Numbered  Dlaesta  and  Indexes 
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tensiTely  repaired,  and  this  yonr  petitioDerf 
does  not  care  to  undertake;  so  that  it  will  be 
to  the  interest  of  the  remaindermen  to  hare 
said  property  sold  for  the  price  named  and 
the  funds  inrested  as  proposed.  *  *  *  The 
sale  of  the  said  property  will  be  to  the  advan- 
tage not  only  of  the  life  tenant,  Julia  Scales 
Walton,  but  also  of  all  of  the  remaindermen, 
provided  that  the  proceeds  of  such  sales  be  in- 
vested upon  the  same  terms  and  in  the  bonds 
above  suggested.  •  •  •  The  defendant  John 
Moore  Walton  is  the  only  issue  of  Maurice 
Walton  now  in  life,  and  that  he  is  the  Virtual 
representative'  of  any  child  or  children  that 
may  be  bom  to  him  and  who  would  come  in  the 
description  of  issue  of  Maurice  Walton,'  and 
that  his  interest  and  that  of  any  other  issue  of 
Maurice  Walton  should  not  be  allowed  to  suffer 
and  his  and  their  property  rights  be  impaired 
by  either  the  real  or  alleged  lack  of  power  to 
effect  said  ^lales,  especially  as  his  interest  is 
identical  with  that  of  any  other  issue  of  Mau- 
rice Walton  that  may  come  into  being.*' 

At  the  hearing  the  Jndge  rendered  a  de- 
cree anthorizing  the  sale  of  the  property  in 
fee  and  reinvestment  of  the  purchase  price, 
and  relieved  the  pnrdiaser  from  respon- 
sibility for  the  r^nvestment  Afterward  a 
deed  was  executed  by  the  life  tenant  and 
several  remaindermen,  as  provided  in  the 
decree,  and  was  tendered  to  the  proposed  pur- 
chaser. He  declined  to  accept  the  deed  and 
pay  the  price,  solely  on  the  ground  that  the 
decree  was  invalid  because  the  court  was 
without  Jurisdiction  to  order  a  conveyance  of 
the  realty  in  fee  simple.  The  life  tenant  and 
contingent  remaindermen  named  in  the  de- 
cree then  instituted  an  equitable  suit  against 
the  p.urchaser,  William  J.  Cooney,  for  spe- 
cific performance  of  the  contract.  The  pe- 
tition alleged  all  that  is  stated  above.  The 
defendant  filed  a  general  demurrer  to  the  pe- 
tition, which  was  overruled,  and  he  excepted. 

Alexander  A  Lee  and  Cummlng  &  Barper, 
all  of  Augusta,  for  plaintiff  in  error. 

Barrett  &  Hull,  of  Augusta,  for  defendants 
in  error. 

ATKINSON,  J.  There  is  no  question  as 
to  the  right  of  the  life  tenant,  Julia  Scales 
Walton,  to  convey  her  interest  in  the  land. 
The  sole  question  is  as  to  the  Jurisdiction  of 
the  court  of  equity  to  order  a  sale  of  the  fee, 
before  termination  of  the  life  estate,  that 
would  be  binding  upon  the  contingent  re- 
maindermen, including  persons  now  in  life 
and  possible  unborn  children  of  one  of  those 
now  in  life.  No  trust  is  involved,  and  the 
title  under  consideration  that  is  sought  to 
be  divested  is  the  plain  legal  title  of  con- 
tingent remaindermen.  In  Wilson  v.  Sulli- 
van, 81  Ga.  238,  246,  7  S.  B.  274,  277,  it  was 
said: 

'*The  test  of  jurisdiction  to  entertain  a  bill 
for  injunction  is  not  whether  good  cause  for 
granting  the  injunction  is  set  forth  in  the  bill, 
but  whether  the  court  or  its  organ,  the  judge, 
could  grant  it  for  any  cause.    If  the  tribunal 


applied  to  can  grant  the  injunction  for  anj 
cause,  then  any  question  about  cause  is  not  a 
question  of  jurisdiction,  but  6f  the  proper  ex- 
ercise of  jurisdiction." 

For  reasons  stated  the  life  tenant  desired 
to  sell  for  reinvestment  which  would  be  ben- 
eficial to  her.  Other  persons  who  could  be 
affected  by  the  sale  were  contingent  remain- 
dermen, included  among  whom  were  the  son 
of  the  testator  and  any  possible  future  is- 
sue of  the  son  that  might  be  in  life  at  the 
death  of  the  life  tenant  The  son  being  a 
party  to  the  suit,  the  decree  would  bind  him. 
His  issue  in  case  of  his  death  before  the 
death  of  the  life  tenant  would  be  in  the  same 
class  that  he  now  occupies.  The  question 
is:  Will  the  decree  bind  such  imbom  chil- 
dren as  members  of  the  same  class  as  the 
son?  In  Phinizy  v.  Wallace,  136  Ga.  620, 
629,  71  S.  B.  896,  900,  it  is  recognised  that  in 
a  proper  case  a  decree  of  aale  for  reinvest- 
ment would  be  binding  upon  contingent  re- 
maindermen who  were  parties  to  the  decree 
ordering  the  sale.  While  it  was  not  decided 
in  that  case  that  such  a  decree  would  be 
binding  upon  unborn  persons,  it  was  said  on 
that  subject: 

"In  regard  to  the  ability  to  render  a  valid 
decree  of  sale  binding  upon  parties  who  may 
not  now  be  in  existence,  there  is  some  diffi- 
culty of  determination.  But  the  general  trend 
of  modem  authority  is  not  favorable  to  tying 
up  property  and  preventing  sales,  especially 
where  necessary  for  ^e  protection  and  preser- 
vation of  the  corpus,  if  they  can  be  legitimately 
made'''-citing   cases. 

The  case  of  Mayer  v.  Hover,  81  Ga.  S08,  7 
S.  B.  662,  was  one  in  which  the  parents  of  a 
child  as  next  friend  instituted  an  action  of 
ejectment,  claiming  title  under  the  will  of 
John  Hover.  The  defendant  set  up  title  un- 
der a  decree  In  equity,  rendered  before  the 
child  was  bom,  directing  the  sale  of  the 
property.  There  was  a  question  raised  as  to 
whether  the  equitable  proceedings  were 
brought  to  a  regular  term  of  the  court,  and 
therefore  whether  there  was  Jurisdictlcm. 
Jurisdiction  was  held  to  exist  over  the  sab- 
Ject-matter;  and,  after  so  holding  this,  it 
was  said: 

"The  court  in  this  case  having  jurisdiction  of 
the  persons  and  of  the  subject-matter  contain- 
ed in  the  bill,  the  decree  rendered  by  it  in  1864 
was  not  void,  and  the  plaintiff  is  bound  by  the 
decree,  although  he  was  not  born  until  after 
the  decree." 

In  a  recent  case,  CoquUlard  v.  Coqulllard, 
02  Ind.  App.  426,  113  N.  E.  474,  it  was  held: 

"Where  a  testator  devised  a  life  estate  in  an 
undivided  one-half  of  certain  lands  to  each  of 
two  sons,  with  the  remainder  in  fee  to  the 
children,  if  any  be  bom,  of  such  sons,  and  by 
another  item  of  the  will  a  qualified  fee  in  sach 
lands  was  created  in  the  widow  and  two  sons 
as  tenants  in  common,  such  qualified  fee  beins 
subject  to  be  divested  by  the  contingent  estate. 
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it  ¥FB8  not  erroneous  for  the  trial  court  to 
make    a    decree,    in    an    action    for    partition 
wherein   the   widow   and  the  two    sons  were 
properly  made  parties,  no  children  haying  been 
bora  to  such  sons,  that  the  lands  should  be 
sold  free  of  all  life  estates  and  remainders,  and 
that  a  title  In  fee  simple  pass  to  the  purchasers 
free  from  all  claims  of  the  parties  to  the  pro- 
ceedings, their  heirs  and  descendants.    *    *    * 
In  the  case  at  bar,  unless  a  court  exercising 
equitable   powers   may  otherwise   decree,   the 
real  estate  involved  cannot  be  sold  and  con* 
veyed  by  perfect  title  until  the  expiration  of 
the  life  estates  created  by  the  third  item  of  the 
will     This  is  apparent  from  the  nature  and 
quantity  of  the  various  estates  created  by  the 
win.     As  measured  by  the  Carlisle  Tables  of 
Mortality,   the  life   expectancies  of  testator's 
sons  at  his  decease  were  approximately  50  and 
61  years,  respectively.    At  the  commencement 
of  this  action  in  1914  such  expectancies  were 
approximately  33  and  34  years,  respectively. 
At  the  former  time  the  real   estate  involved 
was  situated  a  distance  from  South  Bend,  then 
a  dty    of  21,000  inhabitants;    at   the   latter 
time  a   part  of  such  real   estate   was  within 
the  city    limits    and    the    balance    contiguous 
thereto,  and  the  dty  had  increased  in  popula- 
tion to  abont  66,000  inhabitants.    The  proxim- 
ity of  the   real  estate  to  the  city  naturally 
iocreases  its  value,  if  such  value  may  be  ren- 
dered available,  but  does  not  necessarily  aug- 
ment its  capacity  to  produce  revenue.     From 
an  increase  in  value  there  inevitably  results  / 
an  increase  in  taxation  expenses.     Proximity  i 
to  and  absorption  into  the  territorial  limits  of  i 
the  dty  subject  the  real  estate  to  assessments 
for  public  improvements  in  the  ordinary  course  ' 
of  events.    The  court  finds  that  the  period  has  j 
arrived  when  the  expenses  of  maintaining  the 
real  estate  greatly  exceed  the  income  derived 
therefrom,   and   also  that  the   value  of  such 
real  estate  consists  mainly  in  the  fact  of  its  i 
fitness  for  subdivision  and  sale  as  urban  real 
estate.     The  tendency  of  taxation  and  special  I 
assessment    charges    is    upward    rather    than  I 
downward.     If  the  present  status  of  this  real , 
estate  must  be  maintained  until  the  termina-  i 
tion  of  the  life  estates  created  therein,  it  is  at 
least  possible  that  no  owner  of  a  limited  estate 
therein  will .  feel  Justified  in  discharging  audi 
land  from  taxation  and  spedal  assessment  charg- 
es as  they  arise.    Moreover,  it  is  apparent  from 
the  finding  that  such  real  estate,  in  the  present 
condition  of  its  title,  stands  as  a  partial  bar- 
rier to  the  proper  growth  and  development  of 
the  dty  of   South  Bend,  and  consequently  to 
the  development  of  the  state.     These  consid- 
erations are  suflSdently  potent  to  arouse  the 
powers  of  the  court  to  the  point  of  diligent  in- 
quiry whether  there  may  not  be  a  way  within 
the  equitable  jurisdiction  of  the  court  by  which 
the  lands  may  be  sold  and  the  interest  of  all 
persons,  including  contingent  owners  not  in  be- 
ing, safe  guarded  by  the  proner  administration 
of  the  fund  derived. 

"We  are  thus  brought  face  to  face  with  the 
question  whether  the  court,  under  the  circum- 
stances, was  authorized  to  direct  the  sale  of 
the  real  estate  as  against  testator's  sons'  dill- 
dren  not  in  being.  In  approaching  this  ques* 
tion,  it  should  be  remembered  that  in  an  action 
for  partition,  conceding  that  this  proceeding 
^Qst  be  regarded  only  as  such,  resulting  in  a 
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division  rather  than  In  a  sale  of  the  lands,  the 
oni'ners  are  not  divested  of  any  title  or  given 
any  new  title.  Their  respective  shares  are 
merely  ascertained  and  set  off  to  them  in  sev* 
eralty.  Avery  v.  Akins  (1881)  74  Ind.  283. 
If  such  a  proceeding  results  In  a  sale  of  the 
land  as  indivisible,  the  various  estates  and  in- 
terests therein  are  merely  transferred  to  the 
fund.  Section  1261,  Bums'  1014:  section 
1204,  R.  S.  1881.  In  cases  where  titles  are 
complicated  by  limitations  and  contingendes, 
both  private  and  public  interests  may,  under 
some  dreumstances,  require  the  sale  of  the 
involved  real  estate,  even  as  against  persons 
not  in  being.  In  such  a  situation,  courts  are 
sometimes  impdled  to  act  by  expediency  and 
practical  necessity,  binding  the  interests  oi 
persons  not  in  being  by  recourse  to  the  prin- 
dple  of  representation.  The  Court  of  Appeals 
of  South  Carolina,  in  holding  that  a  tribunal  of 
competent  jurisdiction  may  by  its  decree  bind 
the  contingent  titles  of  remaindermen  not  in 
being,  where  all  interested  persons  who  could 
be  made  parties  are  brought  before  the  court, 
uses  this  language:  "To  say  that  the  court 
could  not,  under  dreumstances  like  these,  con- 
vey away  the  fee,  would  be  to  assert  a  doctrine 
that  would  render  conditional  limitations  and 
contingent  remainders  an  intolerable  evil  to  a 
growing  and  prosperous  community.  Thus  to 
shackle  estates  without  the  power  of  relief, 
unless  every  person  having  a  contingent  and 
possible  interest  could  be  brought  before  the 
court  as  a  party  complainant  or  defendant,  ac* 
cording  to  the  usual  forms  and  ordinary  prac- 
tice of  the  court,  would  be  to  sacrifice  rights 
and  interests  of  the  present  generation  to 
those  of  posterity.  •  •  •  If  the  whole  prop- 
erty of  the  country  were  thus  situated,  it  is 
obvious  that  all  improvement  and  advance 
would  be  completely  checked;  and  this  check 
upon  progress  and  improvement  would  be  in 
direct  proportion  to  the  extent  to  which  this 
state  of  things  exists.  The  case  before  the 
court  is  an  apt  illustration.  Here  are  valuable 
unimproved  lots,  in  a  thriving  and  prosperous 
town,  which  the  life  tenant  cannot  with  a  due 
regard  to  his  interest  improve,  and  the  remain- 
dermen cannot,  because  their  rights  are  con- 
tingent and  nmy  never  vest'  Bofil  v.  Fisher 
(1850)  3  Rich.  Eq.  (S.  C.)  1,  55  Am.  Dec  627, 
•The  following  language  is  used  at  page  51 
of  a  valuable  editorial  note  to  Downey  v.  Seib 
(1906)  8  L.  R.  A.  (N.  S.)  49:  'The  compUca- 
tion  of  human  affairs  has  become  such  that  it 
is  impossible  for  courts  to  act  strictly  on  the 
general  rule  not  to  bind  the  interest  or  dedare 
the  right  of  any  man  In  his  absence.  Cases 
arise  in  which,  if  you  hold  it  necessary  to  bring 
before  the  court  every  person  having  an  inter- 
est in  the  question,  the  suit  could  never  be 
brought  to  a  condusion.  The  consequence 
would  be  that,  if  the  court  adhered  to  the 
strict  rule,  there  would  in  many  cases  be  a 
denial  of  justice.  This  has  induced  the  courts 
to  sanction  a  relaxation  of  the  rule.  And 
accordingly  they  have  said:  If  we  can  be  satis- 
fied that  we  have  before  the  court  persons 
whose  interests  are  the  same  as  the  interests 
of  those  who  are  absent,  we  will  be  content  to 
hear  the  cause  upon  the  argument  of  such 
persons;  and,  if  we  are  then  satisfied  that 
the  case  has  been  fairly  and  honestly  present- 
ed, we  wUl  order  the  distribution  of  the  fund 
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on  the  representatioD  of  the  persons  present. 
Powell  V.  Wright,  7  Beav.  444/ 

"In  a  case  involving  the  contingent  title  of 
persons  not  in  being,  the  Court  of  Appeals  of 
New  York  said:  'Where  an  estate  is  vested  in 
persons  living,  subject  only  to  the  contingency 
that  persons  may  be  bom  who  will  have  an 
interest  therein,  the  living  owners  of  the  es- 
tate, for  all  purposes  of  any  litigation  in  refer- 
ence thereto  and  affecting  the  jurisdiction  of 
the  courts  to  deal  with  the  same,  represent  the 
whole  estate,  and  stand  not  only  for  them- 
selves, but  also  for  the  persons  unborn.  This 
is  a  rule  of  convenience,  and  almost  of  neces- 
sity. The  rights  of  persons  unborn  are  suffi- 
ciently cared  for  if,  when  the  estate  shall  be 
sold  under  a  regular  and  valid  judgment,  its 
proceeds  take  its  i^ace  and  are  secured  in  some 
way  for  such  persons.'  Kent  v.  Church  of  St. 
Michael  (1892)  136  N.  Y.  10,  82  N.  B.  704,  18 
L.  R.  A.  831,  82  Am.  St.  Rep  693.  In  a  like 
case  the  Court  of  Errors  and  Appeals  of  New 
Jersey  says:  The  established  rule  of  equity 
practice  is  that  estates  limited  over  to  persons 
not  in  esse  are  represented  by  tibie  living  oMrner 
of  the  first  estate  of  inheritance.'  Dunham  v. 
Doremus  (1897)  65  N.  J.  Eq.  511,  37  AU.  62. 

"In  discussing  the  doctrine  of  representation 
and  its  application,  Juoge  Story  says:  'And  as 
it  is  sufficient  to  bring  the  first  tenant  in  tail 
before  the  court,  if  in  being,  whether  he  be 
plaintiff  or  defendant  in  the  suit;  so,  if  there 
be  no  such  tenant  in  tail  in  being,  the  first  per- 
son in  being,  entitled  to  the  ioheritance,  should 
be  made  a  party,  and,  if  there  be  no  such  per- 
son in  being,  then  the  tenant  for  life;  and  in 
such  a  case  the  decree  made  will  bind  the 
other  persons  not  in  being.  Thus,  if  there  be 
a  tenant  for  life  of  an  undivided  share  of  an 
estate,  with  remainder  to  his  unborn  sons  in 
tail,  the  tenant  for  life  may  maintain  a  bill  for 
partition,  and  the  decree  will  be  binding  upon 
the  sons,  when  they  come  in  esse.  So  i  there 
be  a  tenant  for  life,  remainder  to  nis  first  son 
in  tail,  remainder  over,  and  the  tenant  for  life 
is  brought  before  the  court  before  he  has  issue, 
it  is  settled  in  equity  that  the  contingent  re- 
maindermen are  barred,  and  (as  has  been  said) 
from  necessity.  So,  where  there  are  contin- 
gent limitations  and  executory  devises  to  per- 
sons not  in  being,  they  may  in  like  manner  be 
barred  by  a  decree  against  a  person  claiming 
a  vested  estate  of  inheritance.'  Story,  Eq. 
Pleading,  §  145.  The  same  author  says  that, 
while  there  are  exceptions  to  the  rule,  'the 
cases  within  the  exception  must,  however,  stand 
upon  peculiar  equities  and  interests  not  affect- 
ed by  the  same  circumstances  which  attach  to 
the  prior  parties.'    Id.  S  146. 

"On  the  subject  of  exceptions,  Mr.  Freeman 
says:  'An  English  case  recognizes  an  exception 
to  this  principle  of  virtual  representation  by 
denying  its  applicability  in  cases  where  the 
person  seized  in  fee  is  liable  to  have  his  seizin 
defeated  by  a  conditional  limitation  or  an  ex- 
ecutory devise,  because,  in  that  event,  the  es- 
tate is  insufficiently  represented  by  the  person 
holding  the  first  vested  estate  of  inheritance. 
This  exception  is  repudiated  so  far  as  it  seems 
to  be  noticed  in  the  United  States.'  Freeman, 
Coten.  and  Part.  (2d  Ed.)  {  482.  In  a  leading 
New  York  case  the  cfourt,  in  applying  the  doc- 
trine of  representation,  says:  *It  is  not  a  ques- 
tion of  entirely  divestinp:  and  destrojnngr  such 


contingent  interests,  but  simply  a  questicm 
whether  the  property  upon  which  they  are  at- 
tached may  be  changed  in  form;  whether  land 
may  be  converted  into  personal  securities  un- 
der the  direction  of  the  coort,  iMreserving  such 
interests  intact  npon  the  property  in  its  new 
form.  *  *  *  A  decree  against  the  person 
having  the  first  estate  of  inheritance  would 
bind  those  in  remainder  or  reversion,  although 
the  estate  might  afterwards  vest  in  possession. 
*  *  *  It  would  therefore  follow,  as  a  mat- 
ter of  course,  from  this  rule,  that  contingent 
limitations  and  executory  devises  to  persons 
not  in  being  would  in  like  manner  be  bound  by 
a  decree  against  the  virtual  representative  of 
these  remote  and  contingent  interests,  the  per- 
son having  the  first  vested  estate  of  inherit- 
ance.' Mead  v.  MitcheU  (1858)  17  N.  Y.  210. 
72  Am.  Dec.  465. 

"In  the  case  at  bar  testator's  sons,  as  the 
owners  of  the  life  estates  created  by  the  third 
item  of  the  will,  are  parties.  The  widow  also 
is  a  party.  As  we  have  said,  the  qualified  fee 
that  arises  under  the  seventeenth  item  of  the 
will  is  vested  in  the  widow  and  sons  as  tenants 
in  common.  Such  qualified  fee,  although  liable 
to  be  defeated  by  the  contingent  estates  creat- 
ed by  the  third  item  of  the  wHl,  is,  as  we  have 
said,  an  estate  of  inheritance.  The  contingent 
owners  of  such  contingent  estates  are  not  ip 
being.  It  follows  that  all  possible  parties  are 
before  the  court.  By  way  of  illustration,  if  one 
of  such  contingent  owners  were  in  being  and 
a  party  to  the  proceeding,  his  interests  would 
not  be  broader  than  the  question  of  the  amount 
of  the  land  that  should  be  set  off  to  his  father 
as  life  tenant,  on  a  division  of  the  land,  or  the 
question  of  the  amount  of  the  selling  price,  if 
the  land  should  be  ordered  sold.  The  interests 
of  such  contingent  owners  would  be  so  meas- 
ured, because  the  land  so  set  off,  or  that  part 
of  the  purchase  price  or  its  equivalent  repre- 
senting it,  would  eventually  come  into  his  pos- 
session or  the  possession  of  his  heirs,  possibly, 
however,  in  common  with  brothers  and  sisters 
subsequently  bom.  His  interest  would  not  be 
broader  than  as  indicated.  The  father  as  life 
tenant  has  a  like  interest  neither  narrower  nor 
broader.  If  the  real  estate  should  be  divided, 
be  would  be  interested  in  the  amount  of  the 
same  identified  as  his  share.  If  the  lands 
should  be  sold,  he  would  be  interested  in  the 
distributive  amount  representing  his  estate  in 
the  land.  The  larger  the  selling  price,  the  larg- 
er such  amount.  On  the  sale  of  the  lands,  the 
parties  to  the  proceeding  as  tenants  in  common 
to  such  qualified  fee  will  likewise  be  interested 
in  the  amount  of  the  selling  price.  We  fail 
to  see  that  the  iitterests  of  such  contingent 
owners  are  not  fully  represented  in  this  pro- 
ceeding." 

A  companion  case  to  the  foregoing  Is 
Coquillard  v.  Cbqnillard,  62  Ind.  App.  489, 
113  N.  E.  481.    In  this  case  It  was  held: 

'^The  trial  court,  in  the  exerdse  of  its  chan- 
cery powers,  is  clothed  with  Jurisdiction  to  di- 
rect the  sale  and  conversion  of  lands  in  fee 
held  by  a  life  tenant,  with  conditional  estates 
over  to  unascertained  persons,  where  emergen- 
cies arise  rendering  action  by  the  court  impera- 
tive in  order  that  the  persons  interested  may 
be  protected  in  their  legal  rights,  and  the  body 
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of  the  estate  preserred  for  them;  bat  such  ex- 
traordinary powers  should  be  used  with  cau- 
tion. •  •  •  And^  when  the  exigencies  of  the 
Bitnation  require  such  action,  •  *  •  the  trial 
court  may  by  proper  decree  order  that  the 
lands  be  sold  free  of  all  life  estates  and  re- 
mainders, and  that  title  in  fee  simple  shall  pass 
to  the  purchaser;  and  such  a  decree  is  binding 
OD  the  unborn  grandchildren  of  a  testator  who 
devised  to  them,  subject  to  intervening  life  es- 
tates, the  fee  in  the  lands  involyed." 

In  the  opinion  it  was  said: 

"It   cannot   be   doubted   that  the  power  is 
lodged  in  chancery  in  a  proper  case,  where  all 
persons  interested  and  likely  to  be  aifected  by 
the  decree   are  before  the  court,  to  convert 
realty  into  personalty,  and  to  direct  and  super- 
vise  reinvestment.     Thus   Ridley   v.   Halliday 
(1900)  106  Tenn.  607,  61  S.  W.  1025.  63  L.  R 
A  477,  82  Am.   St.  Rep.  902,  involved  lands 
held  under  a  grant  for  the  use  of  a  life  tenant, 
with  remainder  over  to  successive  classes,  some 
of  whom  were  not  in  being.    It  was  made  to 
appear  there  that  the  interests  of  all  concerned 
plainly  required  the  sale  of  the  lands  and  the 
reinvestment  of  the  proceeds.    In  approving  a 
decree  to  that  end,  the  Court  of  Chancery  Ap- 
peals of  Tennessee  held  that,  under  the  circum- 
stances presented,  a  court  of  chancery  has  in- 
herent power  to  order  a  sale,  the  interested 
persons  In  esse  being  before  the  court,  and  that 
a  decree  so  entered  is  binding  on  contingent 
owners  not  in  being.     The  facts  there  were 
very  similar  to  those  here,  differing  principal- 
ly in  that  the  lands  there  had  been  conveyed 
and  were  held  in  trust  for  the  life  tenant  and 
remaindermen.    In  Curtiss  v.  Brown  (1862)  28 
III.  201^  230,  likewise  the  lands  involved  were 
held  in  trust  for  the  use  of  a  life  tenant,  with 
contingent  interests  over  to  unascertained  per- 
sons;   and  in  a  situation  similar  in  effect  to 
those  presented  here  the  court,  in  holding  that 
chancery  is  clothed  with  power  to  grant  relief 
by  a  sale,  oses  this  language:   'Can  it  be  said 
that  the  beneficiary '  of  an  estate  which  would 
bring  in  the  market  $100,000  should  perish  in 
the  street  from  want,  or  be  sent  to  the  poor- 
house  for  support,  or  that  the  estate  should  be 
totally  lost,  because  there  is  no  power  In  the 
eoarts  to  relieve  against  the  provisions  of  the 
instrument    creating    this    trust?    Bxigendes 
c^ten   arise    not   contemplated   by   the    party 
creating  the  trust,  and  which,  had  they  been 
anticipated,  would  undoubtedly  have  been  pro- 
vided for,  where  the  aid  of  the  court  of  chan- 
cery must  be  invoked  to  grant  rdief  impera- 
tively required;    and  in  such  cases  the  court 
must,  as  far  as  may  be,  occupy  the  place  of 
the  party  creating  the  trust,  and  do  with  the 
fond  what  he  would  have  dictated  had  he  an- 
ticipated  the  emergency/     A  like   conclusion 
was   readied  in  Hale  v.  Hale   (1893)   146  HI. 
227,  33  N.  B.  858,  20  L.  R.  A.  247,  wherein 
the  court  affirmed  a  decree  directing  the  sale 
of  lands,  thereby  affecting  the  titles  of  certain 
infants  and  the  contingent  interests  of  unborn 
perscfna.     It  was  made  to  appear  there  that 
the   lands  were   unproductive   and   subject   to 
heavy  charges  by  reason  of  their  proximity  to 
Chicago,  but  that  they  might  be  sold  for  a  sub- 
stantial   sum,   which   upon   being   invested   or 
loaned  would  yield  to  the  persons  interested  a 
considerable  income.    The  decision  is  justified 


r  on  the  ground  that,  where  it  is  for  the  benefit 
of  infants,  courts  of  equity  have  the  power,  by 
virtue  of  their  general  jurisdiction  over  the 
estates  of  minors  and  others  under  disabilities^ 
to  authorize  a  conversion  of  real  estate  into 
personalty  and  of  pers<malty  into  realty. 

"Each  of  the  eases  above  cited  and  discussed 
involved  an  estate  held  in  trust  for  the  use  of  • 
life  tenants  and  contingent  remaindermen,  in- 
cluding persons  not  in  being.  While  the  fact 
that  an  expressed  trust  is  involved  may  clothe 
a  court  of  chancery  with  jurisdiction  to  direct 
its  administration  in  order  that  its  subject-mat- 
ter may  be  preserved  and  its  beneficiaries  pro- 
tected in  their  rights,  yet  some  other  equitable 
consideration  must  exist  in  order  that  the  court 
may  properly  exercise  its  power,  by  directing^ 
the  conversion  of  trust  property  into  some 
other  form  where  such  conversion  is  not  spe* 
cifically  authorized  by  the  instrument  of  trust. 
In  each  of  such  cases  such  other  consideration 
consisted  in  that  it  was  made  to  appear  that 
the  trust  property  was  likely  to  be  lost,  or  that 
it  was  subject  to  great  depredation,  unless 
such  conversion  was  directed  and  consummat- 
ed. A  like  consideration  exists  here;  and  we 
do  not  believe  that  the  mere  fact  that  no  ex- 
press trust  is  involved  stands  as  a  bulwark 
against  action  by  the  court  To  this  effect  is 
Gavin  V.  Curtin  (1898)  171  HI.  b4a,  49  N.  B. 
523,  40  L.  R.  A.  776,  where  no  express  trust 
was  involved.  The  lands  there  were  held  under 
a  devise  to  testator's  daughter  for  life,  with 
contingent  interests  over  to  others,  including 
persons  not  in  being.  A  decree  directing  the 
sale,  on  a  showing  that  the  lands  were  com- 
paratively unproductive,  and  that  the  charges 
and  expenses  very  much  exceeded  the  income, 
was  approved;  the  court  sajring  in  substance 
that,  independent  of  the  existence  of  a  trust,  a 
court  of  equity  has  jurisdiction  to  intervene 
where  it  is  made  to  appear  that  otherwise  a 
substantial  right  would  be  lost,  and  that,  in  the 
presence  of  some  exigency  which  makes  the 
action  of  the  court  practically  indispensable,  it 
properly  exercises  its  power.  To  the  same 
effect  is  Baldridge  v.  Coffey  (1900)  184  HI.  78^ 
66  N.  B.  411,  following  and  approving  Gavin 
V.  Curtin,  supra.  See,  also,  Ruggles  v.  Tyson 
(1899)  104  Wis.  500,  79  N.  W.  766,  81  N.  W. 
367,  48  L.  R.  A.  809;  Cnybum  v.  Reynolds 
(1888)  31  S.  O.  91,  9  8.  B.  973;  Springs  ▼. 
Scott  (1903)  132  N.  C.  548,  44  S.  B.  lid; 
Mayall  v.  MayaU  (1896)  63  Minn.  511,  516^ 
65  N.  W.  942;  Bennett  v.  Nashville  Trust  Co. 
(1912)  127  Tenn.  126,  153  S.  W.  840,  46  L.  R. 
A.  (N.  S.)  43,  Ann.  Qas.  1914A,  1045. 

''Respecting  the  first  two  questions  suggested 
as  presented  for  consideration,  we  conclude 
that  the  trial  court  in  the  exercise  of  its  chan- 
cery powers  is  clothed  with  jurisdiction  to  di- 
rect the  sale  and  conversion  of  lands  in  fee 
held  by  a  life  tenant,  with  conditional  estates 
over  to  unascertained  persons,  where  emergen- 
cies arise  rendering  action  by  the  court  im- 
perative in  order  that  the  persons  interested 
may  be  protected  in  their  legal  rights,  and  the 
body  of  the  estate  preserved  for  them,  and 
that,  while  such  extraordinary  powers  should 
be  used  with  caution,  in  the  case  at  bar  the 
court  properly  exercised  such  powers  to  the 
end  Indicated. 

"Directing  our  attention  more  particularly 
to  the  third  question  above  suggested,  all  ysx- 
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sons  interested  in  the  subject-matter  of  fhis 
proceeding,  and  who  are  in  being,  are  before 
the  court.  The  life  tenants  and  owners  of 
such  qualified  fee,  which,  as  we  have  said,  is 
an  estate  of  inheritance,  are  parties.  The  own- 
ers of  the  contingent  interests  cannot  be  made 
parties,  as  they  are  not  in  being.  If  in  being, 
they  would  be  necessary  parties.  The  persons 
before  the  court  are  interested  in  urging  upon 
the  attention  of  the  court  every  consideration 
that  such  unborn  persons  would  be  interested 
in  presenting,  if  in  being  and  parties  to  the 
proceeding.  Under  such  circumstances,  and 
where  the  exigencies  of  the  situation  require 
action  on  the  part  of  courts,  impelled  by  prac- 
tical necessity,  they  assume  jurisdiction.  De- 
crees entered  under  such  circumstances  are 
binding  on  persons  not  in  being.  We  conclude 
that  a  proper  decree  entered  in  this  proceeding 
is  binding  on  the  unborn  children  of  testator's 
sons,  and  that  the  fifth  conclusion  of  law  is 
correct.  In  addition  to  authorities  above  cited, 
see  the  following:  Bofil  v.  Fisher  (1860)  3 
Rich.  Eq.  1,  55  Am.  Dec.  627;  Downey  v.  Seib 
(1906)  8  L.  R.  A.  (N.  S.)  49,  note;  Powell  v. 
Wright  (1844)  7  Beav.  444;  Kent  v.  Church 
of  St.  Michael  (1892)  136  N.  Y.  10,  32  N.  E. 
704.  18  L.  R.  A.  631,  32  Am.  St.  Rep.  693; 
Dunham  v.  Doremus  (1807)  55  N.  J.  Eq.  511, 
37  AU.  62;  Story,  Eq.  Pleading.  §§  145,  146; 
Freeman,  Coten.  and  Part.  (2d  Ed.)  §  482; 
Mead  v.  Mitchell  (1858)  17  N.  Y.  210.  72  Am. 
Dec.  466;  Rntledge  v.  Fishbume  (1903)  97 
Am.  St.  Rep.  note  p.  766;  Gheesman  ▼.  Thome 
(1833)  1  Edw.  Ch.  (N.  Y.)  629;  Pox  v.  Fee 
(1897)  24  App.  Div.  314.  49  N.  Y.  Supp.  292; 
Oarter  v.  White  (1904)  101  Am.  St.  Rep.  870. 
note;  Coquillard  v.  Coquillard,  supra.  •  •  • 
"A  proceeding  such  as  this  is  maintainable 
only  on  the  theory  that,  by  reason  of  some 
exigency  growing  out  of  changed  conditions,  it 
becomes  necessary  to  convert  lands  into  per- 
sonalty in  order  that  the  body  of  the  estate 
may  be  preserved.  The  courts  are  in  accord 
that  in  order  to  the  validity  of  the  proceedings 
the  funds  must  be  substituted  for  the  lands, 
all  interests  and  estates  in  the  latter  transfer- 
red to  the  former,  and  that  the  fund  must  be 
ordered  administered  as  neariy  as  possible  as 
the  lands  would  have  been  handled  had  there 
been  no  conversion.  Noble  v.  Cromwell  (1858) 
26  Barb.  fN.  Y.)  475;  Gavin  v.  Curtin,  supra; 
Mead  v.  Mitchell,  supra;  Gheesman  v.  Thome, 
Hupra:  Bofil  v.  Fisher,  supra;  Monarque  v. 
Monarque  (1880)  80  N.  Y.  320,  326;  Barnes 
V.  Luther  (1894)  77  Hun,  234,  28  N.  Y.  Supp. 
400;  Rutledge  v.  Fishbume,  supra,  note  page 
707,"  97  Am.  St  Rep. 

In  the  ease  under  consideration,  the  court 
had  jurisdiction  of  the  subject-matter,  and 
all  persons  in  esse  to  be  affected  by  the  de- 
cree were  before  the  court.  One  of  them 
\\as  John  Moore  Walton,  the  only  child  of 
the  testator.  The  only  possible  issue  of  the 
testator,  within  the  meaning  of  the  will,  not 
in  esse,  would  be  issue  of  John  Moore  Wal- 
ton They  would  be  in  the  same  class  with 
him,  and  would  be  bound  by  the  decree,  as  it 
was  binding  upon  him.  Under  the  drcum- 
Htancos  the  court  had  jurisdiction  to  render 


the  decree;  and,  this  being  the  controlling 
question,  there  was  no  error  In  ovenulinff 
the  demurrer. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Qa.  208) 
DONALDSON  V.  DONALDSON.     (No.  1966.) 

(Supreme  Court  of  Georgia.     Feb.  21,  1921.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Mrs.  L.  B.  Donaldson  against  Earl 
Donaldson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Max  Meyerhardt,  of  Rome,  for  plaintiff  in 
error. 

Willingfaam  &  Coyingtoa,  of  Rome,  for  de- 
fendant in  error. 

FISH,  0.  J.  In  view  of  the  facts  alleged  in 
the  petition  and  the  general  prayer  for  relief, 
the  case  is  controlled  by  the  decision  this  day 
rendered  in  Cooney  r.  Walton,  106  S.  E.  167, 
and  the  court  did  not  err  in  oyerruhng  •  gen- 
eral demurrer  to  the  petition. 

Judgment  affirmed. 

AU  the  Justices  concur. 


(151  Qa.  223) 

SEIDELL  V.  SEIDELL  6t  al.    (No.  1969.) 
(Supreme  Court  of  Georgia.    March  8,  1921.) 

(8vUahu9  h^  the  Court,) 

Executors  and  atlmlniatrators  ^=» 1 38(4)— Con- 
strued to  give  life  estate  with  remainder  sub- 
ject to  be  divested  upon  death  without  chil- 
dren but  to  become  fee  in  case  of  sale. 
One  of  the  items  of  the  will  under  construc- 
tion reads  as  follows:  "I  desire  that  all  mj 
property  both  real  and  personal,  with  the  ex- 
ception of  the  place  received  from  my  mother 
(the  Roebuck  place  in  Hart  county,  Georgiji), 
go  to  my  husband,  Charles  W.  Seidell,  and  my 
two  sons,  Stafi^ord  and  Atherton  Seidell;  but 
No.  32  C&rnegie  place  not  to  be  sold  if  possible 
during  the  lifetime  of  my  husband,  except  by 
the  united  consent  of  my  executors  hereinafter 
named,  and  then  only  when  in  their  judgment 
such  sale  shall  be  necessary,  the  rents  thereof 
to  be  applied  to  paying  off  the  mortgage  now 
held  by  Francisco  &  Co.,  paying  for  vault  if 
necessary,  paying  the  insurance  premiums  as 
they  fall  due  on  the  life  of  my  husband,  with 
the  exception  of  premium  in  Equitable  Com- 
pany of  N.  Y.,  and  the  support  of  my  husband 
during  his  lifetihie,  at  his  death  the  rents  to 
be  equally  divided  between  my  children  Staf- 
ford and  Atherton  Seidell.  If  my  children 
Stafford  and  Atherton  should  die  without  chil- 
dren, then  the  part  going  to  them  be  theirs 
only  during  their  lifetime,  but  at  their  death 
go  to  my  sister  Zedora  F.  Norman  her  lifetime, 
and  at  her  death  be  equally  divided  between 
her  children.  Provided,  however,  should  the 
property  32  Carnegie  place  and  the  Fuller  place 
have  been  sold  and  Stafford  and  Atherton  re- 
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ceive  their  one-half  each  In  cash  and  In  tmst 
(as  hereafter  named),  In  that  case  it  is  to  re- 
main absolutely  theirs,  and  does  not  revert  as 
before  mentioned  to  my  sister  Zedora  F.  Nor- 
man and  her  heirs."  The  court  constmed  this 
item  of  the  will  to  mean  that  the  estate  devised 
in  32  Carnegie  place  was  an  estate  for  life  to 
the  husband  of  the  testatrix,  subject  to  certain 
diarges,  and  that  "after  his  deal^h  the  property 
Tested  in  the  two  sons  named,  subject  to  be 
divested  if  they  should  both  die  without  chil- 
dren; then  remainder  over  to  the  testatrix's 
sister  during  her  lifetime,  and  at  her  death  to 
be  equally  divided  between  the  children  of  the 
latter;"  and  further  that  the  provision  in  the 
wiD  aa  to  the  proceeds  of  the  property  above 
referred  to  in  case  it  should  be  sold,  under 
which  provision  It  would  become  the  absolute 
property  of  the  sons,  could  only  be  effective 
in  the  event  of  a  sale,  before  the  death  of  the 
sons,  under  a  proper  order  of  the  court,  for 
the  purpose  of  paying  some  lawful  charge 
which  might  arise  and  be  within  the  contem- 
plation of  the  win,  and  not  in  conflict  there- 
with; and  further  that  the  executor  is  not  en- 
titled to  an  order  or  decree  authorising  him  to 
sell  the  property  for  the  purpose  only  of  divi-. 
sion  or  distribution  between  the  two  brothers. 
Held^  that  this  was  a  proper  construction  of 
that  item  of  the  will;  the  intention  of  the 
testatrix  as  dedudble  from  all  the  provisions 
of  the  win  being  considered. 

Bnror  from  Superior  Coart,  Fulton  Gaan- 
ij;  J.  T.  Pendleton,  Judge. 

Suit  by  Atherton  Seidell,  executor,  and 
others,  against  Stafford  Seidell.  Judgment 
construing  a  will,  and  Staffoni  Seidell  brings 
error.    AfQrmed. 

Anderson,  Bountree  &  Crenshaw,  of  At- 
lanta, for  plaintiff  in  error. 

Moore  &  Pomeroy,  W.  W.  Hood,  and  Hew- 
lett Sk  Dennis,  all  of  Atlanta,  for  defendants 
in  error. 

PEU,  CURIAM.  Atherton  SeideU  as  the 
surviving  executor  of  the  last  will  and  tes- 
tament of  his  mother,  Mrs.  Emma  A.  Seidell, 
filed  his  equitable  petition,  praying  that  the 
will  be  construed  as  to  certain  iMirts  thereof 
set  forth  in  the  petition  and  that  he  be  di- 
rected as  to  the  proper  administration  of  the 
estate.  Among  the  provisions  of  the  will  set 
forth  in  the  petition,  and  of  which  the  exec- 
utor desired  the  court's  construction,  was 
that  contained  in  Item  2,  which  reads  as  fol- 
lows: 

"I  desire  that  all  my  property  both  real  and 
personal,  with  the  exception  of  the  place  re- 
ceived from  my  mother  (the  Roebuck  place  in 
Hart  county,  Georgia),  go  to  my  husband, 
Charles  W.  Seidell,  and  my  two  sons,  Stafford 
and  Atherton  Seidell;  but  No.  92  Carnegie 
place  not  to  be  sold  if  possible  during  the  life- 
time of  my  husband,  except  by  the  united  con- 
sent of  my  executors  hereinafter  named,  and 
then  only  when  in  their  judgment  such  sale 
shall  be  necessary,  the  rents  thereof  to  be  ap- 
plied to  paying  oS  the  mortgage  now  held  by 
Frandsco  &  (>>.,  paying  for  vault  if  necessary. 
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pasring  for  the  insurance  premiums  as  they 
fall  due  on  the  life  of  my  husband,  with  the 
exception  of  premium  Ui  Equitable  Company  of 
N.  Y.,  and  the  support  of  my  husband  during 
his  lifetime,  at  his  death  the  rents  to  be  equally 
divided  between  my  children  Stafford  and 
Atherton  Seidell.  If  my  children  Stafford  and 
Atherton  should  die  without  children,  then  the 
part  going  to  them  be  theirs  only  during  their 
lifetime,  but  at  their  death  go  to  my  sister  Ze- 
dora F.  Norman  her  lifetime,  and  at  her  death 
be  equally  divided  between  her  children.  Pro- 
vided, however,  shotdd  the  property  S2  Car-^ 
negie  place  and  the  Fuller  place  have  been 
sold  and  Stafford  and  Atherton  receive  their 
one-half  each  in  cash  and  in  trust  (as  here- 
after named),  in  that  case  it  is  to  remain  abso- 
lutely theira,  and  does  not  revert  as  before 
mentioned  to  my  sister  Zedora  F.  Norman  and 
her  heirs.** 

The  language  of  item  4  is  as  follows: 

'The  FuDer  Place  in  Hart  county,  Georgia, 
containing  — -^  acres,  to  be  sold  whenever  in 
the  judgment  of  my  executors  it  be  deemed 
advisable  to  do  so,  and  the  proceeds  towards 
paying  the  balance  of  vault  in  cemetery  if 
necessary-bother  debts  that  may  arise;  the 
balance,  or  all  of  it  if  no  debts,  to  he  divided 
between  my  husband  and  Stafford  Seidell  (in 
trust  as  hereafter  named)  and  Atherton  Seidell, 
my  children." 

The  court  construed  these  items  and  other 
portions  of  the  will;  but  the  asBignments  of 
error  contained  In  the  bill  of  exceptions, 
which  was  sued  out  by  the  petitioner,  relate 
only  to  that  part  of  tlie  decree>  construing 
item  2  of  the  will. 

Under  the  court's  construction  of  item  2  of 
the  will  under  consideratloQ,  an  estate  for 
life  In  the  property  designated  and  referred 
to  as  82  Oamegie  place  was  devised  to  the 
husband  of  the  testatrix,  Charles  W.  Seidell, 
subject  to  certain  c^rges  which  the  court 
held  not  to  be  subject-matter  of  inquiry  in 
this  suit,  and  after  his  death  the  property 
was  vested  in  two  named  sons,  Stafford  and 
Atherton  Seidell,  subject  to  be  divested  if 
they  should  die  without  children  with  re- 
mainder over  to  th^  sister  of  the  testatrix, 
Mrs.  Norman,  during  her  lifetime,  and  at 
her  death  to  be  equally  divided  between  the 
latter's  children.  In  this  connection  the 
court  construed  the  provision  that  "Ed&oold 
the  property  82  Oarnegle  phloe  and  the  Ful- 
ler place  have  been  sold  and  Stafford  and 
Atherton  receive  their  one-half  each  In  cajdi 
and  In  trust  (as  hereafter  named)  in  that 
case  it  is  to  remain  absolutely  ■  theirs,  and 
does  not  revert  as  before  menticmed  to  my 
sister  Zedora  F.  Norman  and  her  heirs,*'  and 
held  that  the  same  would  he  effective  only 
in  the  event  a  sale  of  the  property  be  made 
before  the  death  of  Stafford  and  Atherton 
Seidell,  under  proper  order  of  the  court,  for 
the  purpose  of  paying  some  lawful  charge 
which  might  hereafter  arise  and  be  within 
the  contemplation  of  the  will  or  authorized 
by  law,  and  not  in  conflict  with  the  will; 
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and  the  court  held  further  that  the  executor 
is  not  entitled  to  an  order  or  decree  author- 
izing him  to  sell  the  property  for  the  sole 
purpose  of  division  or  distributioa  between 
himself  and  his  brother  Stafford. 

We  are  of  the  opinion  that  the  construction 
given  to  item  2  of  the  will  by  the  court  is 
more  nearly  in  consonance  with  the  intention 
of  the  testatrix,  dedudble  fi^m  a  considera- 
tion of  all  of  the  provisions  of  the  will,  than 
the  constructions  Insisted  upon  In  the  briefs 
and  arguments  submitted  by  the  counsel  for 
plaintiff  in  error  and  by  counsel  for  a  third 
person  having  an  interest  in  the  estate  of 
Charles  W.  Seidell,  and  gives  effect  to  the 
intention  of  the  testatrix  as  nearly  as  that 
Intention  can  be  ascertained  from  the  lan- 
guage employed  by  the  testatrix* in  express- 
ing her  wishes  and  intention  as  to  the  dis- 
position of  her  picpevty.  If  we  consider 
merely  the  language  expressing  the  desire 
and  intention  that  the  property  "go  to  my 
husband,  Charles  W.  Seidell,  and  my  two 
sons,  Stafford  and  Atherton  Seidell,**  we 
Would  unhesitatingly  reach;  the  condusion 
that  a  fee-simple  estate  had  been  devised  to 
the  three  named  persons.  But  the  language 
indicating  this  desire  and  intention  does  not 
stand  by  itself.  It  is  not  even  in  a  sentence 
complete  in  itself.  In  immediate  connection 
with  the  language  employed  in  this  first  part 
of  the  sentence  are  the  provisions  that  No. 
82  Carnegie  place  should  not  be  sold,  if  pos- 
sible, during  the  lifetime  of  the  husband,  ex- 
cept by  the  united  consent  of  her  executors, 
and  then  only  when  in  their  judgment  "such 
sale  shall  be  necessary" ;  and  this  is  follow- 
ed by  the  provision  that  the  rents  thereof 
(that  is,  82  Carnegie  place)  should  be  applied 
to  paying  off  the  mortisage  on  it,  and  "pay- 
ing for  vault  if  necessary,  paying  the  insur- 
ance premiums  as  they  fall  due  on  the  life 
of  my  husband,  with  the  exception  of  pre- 
mium in  Equitable  Company  of  N.  Y.,  and 
the  support  of  my  husband  during  his  life- 
time, at  his  death  the  r&its  to  be  equally 
divided  between  my  childroi  Stafford  and 
Atherton  SeidelL"  When  the  complete  sen- 
tence is  considered,  it  would  seem  that  the 
testatrix  int^ded  that  the  rents  of  32  Car- 
negie place  should  be  applied  for  the  pur^ 
poses  just  recited,  and  it  was  in  her  mind 
that  these  rents  might  be  sufllciaLt  for  all 
purposes  there  stated.  But  the  possiUlity 
was  also  conten4>lated  that  to  meet  these 
charges  it  might  be  necessary  to  sell  the  lot 
on  Carnegie  place  because  of  the  inadequacy 
of  the  rents  to  meet  the  charges  contemplat- 
ed as  possible;  that  it  might  be  necessary  to 
make  a  substantial  encroachment  upon  the 
corpus  of  this  property,  and  then,  if  the 


rents  were  insufOdent  to  meet  the  charges, 
and  encroachments  upon  the  corpus  were 
necessary,  thereby  diminishing  Its  produc- 
tiveness, the  proceeds  of  the  sale  should  be- 
come the  absolute  property  of  the  two  sons, 
without  limitation.  It  was  not  the  intent 
nor  the  desire  of  the  testatrix  that  the  prop- 
erty should  be  sold  In  the  lifetime  of  her  hus- 
band, unless  -  absolutely  necessary  to  meet 
charges  which  she  intended  should  be  met 
by  the  rents,  the  possible  insuffldency  of 
which  she  foresaw,  and  therefore  made  in 
that  case  provision  for  encroachment  upon 
the  corpus,  and  then  the  further  provision 
that,  if  the  property  should  be  sold,  the  pro- 
ceeds should  become  the  property  absolutely 
of  the  two  sons.  Clearly  the  testatrix 
thought  it  probable  that  the  rents  would  be 
sufficient  to  pay  all  charges  not  met  by  the 
proceeds  of  the  sale  of  another  piece  of  prop- 
erty, the  "Fuller  place,"  diiq^osed  of  in  item 
4  of  the  wUL 

It  must  be  admitted  that  the  construction 
of  this  will  is  attended  with  great  difficul- 
ties, but  that  given  it  by  the  trial  judge 
seems  to  be  most  reasonable;  and  it  is  the 
only  construction  that  is  reconcilable  with 
the  evident  intenticm  that,  if  her  sons  should 
die  without  children,"  then  the  part  going 
to  them  be  theirs  only  during  their  lifetime, 
but  at  their  death  to  go  to  my  sister."  It 
the  two  sonSk  the  surviving  executor  consent- 
ing thereto,  could  have  the  property  sold 
merely  for  distribution,  independ^itly  of 
any  necessity  of  selling  it  to  meet  the  charg- 
es, then  the  provision  that  after  their 
death,  in  case  they  died  diildlesa,  the  prop- 
erty should  go  to  the  sister  of  the  testatrix, 
made  the  devise  to  the  sister  of  the  remain- 
der interest  dependent  merely  upon  the  gen- 
erosity of  the  two  sons  in  refraining  frtxn 
bringing  the  place  to  sale;  and  we  do  not 
think  that  it  was  the  intention  of  the  testa- 
trix to  make  the  rights  of  her  sister  and  the 
latter*s  dilMren  dependent  upon  any  sudi 
contingency,  but  it  was  her  intention  that 
the  rights  of  the  sister  and  the  sister's  chil- 
dr^i  should  be  contingent  upon  the  sufll- 
dency  of  the  rents  of  the  place  to  pay  the 
charges  in  case  the  proceeds  of  the  sale  of 
the  Fuller  place  were  not  sufficient,  and  the 
consequent  necessity  of  a  sale  of  the  prop- 
erty at  32  Carnegie  place. 

It  follows  from  what  we  have  said,  low- 
ing our  concurrence  in  the  views  of  the  court 
below  as  to  the  proper  construction  of  item 
2  of  the  will,  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

All  the  Justices  concur. 
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UPSON  Y.  SMITH,  County  Treasurer. 
(No.  1971.) 

(Sapreme  Court  of  Georgia.    March  8,  1921.) 

(8yUahu9  hy  the  Court.) 
Mandamus  <=s> 1 09— Solicitor  of  olty  eourt  held 


not  entitled  to  mandanius  to  require  payment 
of  insolvent  costs. 

In  view  of  Pen.  Ck>de  1910,  |  1123,  and  the 
provisions  of  the  act  creating  the  dty  court  of 
Athens  (AcU  1878-79,  p.  291;  Acts  1894,  p. 
212)  and  of  the  amendments  thereto  (Acts 
1911,  p.  235),  relating  to  the  fines  and  forfei- 
tures arising  in  that  conrt,  which  are  required 
to  be  paid  into  the  treasury  of  Qarke  county, 
a  former  solicitor  of  that  court,  with  orders 
granted  by  the  judge  for  insolyent  costs,  is  not 
entitled  by  mandamus  to  require  the  treasurer 
to  pay  such  orders,  or  any  part  thereof,  al- 
though there  may  be  in  the  treasury,  as  part  of 
the  genera]  fund  of  the  county,  money  arising 
from  lines  and  forfeitures  in  the  dty  court. 

Error  from  Superior  Court,  Clarke  Coun- 
ty:  A.  J.  Cobb,  Judge. 

Mandamus  proceeding  by  S.  C.  Upson 
against  Bi  I.  Smith,  Treasurer  of  Clarke 
(bounty.  Judgment  dismissing  the  petition, 
and  plaintiff  brings  error.    Affirmed. 

This  is  a  proceeding  for  mandamus, 
brou^t  on  February  21,  1920,  by  Stephen  C. 
Upson  against  the  treasurer  of  Clarke  coun- 
ty, EL  I.  Smith.  The  substance  of  the  peti- 
tion, as  tsLT  as  necessary  to  be  stated.  Is  to 
the  following  effect: 

Petitlcmer  was  solicitor  of  the  dty  court 
of  Athens  for  three  oonsecutlTe  terms,  from 
September  12,  1907,  to  September  11,  1919. 
I>iirlng  his  first  term,  from  September  12, 
1907,  to  August  19,  1911,  the  date  of  the  act 
placing  the  solicitor  upon  a  salary,  instead 
of  fees^  the  judge  of  the  court  duly  allowed 
orders  for  the  petitioner's  insolrent  costs  as 
solicitor,  amounting  to  $2,680.01,  which  were 
duly  entered  upon  the  minutes  of  the  court 
Petitioner,  on  August  29, 1911,  was  the  owner 
as  transferee  of  all  the  insolyent  cost  orders 
allowed  former  solicitors,  and  former  clerks 
and  sheriffs,  of  the  aggregate  amount  of  $5,- 
159.03.  Between  September,  1911,  and  Sep- 
teml)er,  1919,  the  clerk  of  the  court  collected 
the  sum  of  $4,452.99,  as  fines  and  forfeitures 
in  criminal  cases  disposed  of  in  the  court, 
which  he  paid  to  H  I.  Smith,  who  has  since 
and  prior  to  January  1,  1911,  been  treasurer 
of  Clarke  county,  which  sums  represented  the 
share  of  the  solicitor  of  the  dty  court  of 
such  fines  and  forfeitures,  and  the  dates  on 
which  the  various  Items  constituting  this 
sum  were  paid  to  the  treasurer  are  stated. 
On  February  21,  1920,  petitioner  made  a 
written  demand  upon  the  defendant,  as  treas- 
urer, for  the  payment  of  all  the  aforemen- 
tioned insolvoit  cost  orders  out  of  said  fund 
paid  by  the  clerk  to  defendant  from  fines  and 
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forfeitures  as  stated,  whldi  demand  was  re- 
fused by  the  defendant 

The  petition  was  demurred  to  on  the 
ground  that  It  set  forth  no  cause  of  action, 
and  that  It  appeared  therefrom  that  the 
plaintiff's  orders  or  Judgments  were  barred 
under  the  dormant  Judgment  act  The  peti- 
tion was  dismissed  under  a  general  order  sus- 
taining the  demurrers,  and  he  excepted. 

Wolver  M.  Smith  and  Horace  M.  Holden, 
both  of  Athens,  for  plaintiff  in  error. 

Tate  Wright  and  Lamar  C.  Rucker,  both  of 
Athens,  for.  defendant  in  error. 


FISH,  a  J.  (after  stating  the  facts  as 
above).  The  act  of  1879  (Acts  1878-79,  p. 
291),  establishing  the  dty  court  of  Clarke 
county  (name  changed  by  the  act  of  1894 
[Acts  1894,  p.  212]  to  the  dty  court  of  Ath- 
ens), provided  (section  86)  that  all  moneys 
arising  from  fines  and  forfeitures  in  the 
court  should  be  subject  to  the  payment  of 
the  fees  of  its  officers,  that  for  thdr  insol- 
vent costs  they  should  have  a  lien  upon  the 
fines  and  forfeitures  raised  in  the  court,  and 
that  those  in'  office  at  the  time  any  money 
should  be  brought  in,  subject  to  insolvent 
costs,  should  be  paid  therefrom  all  their  in- 
solvent costs,  before  any  predecessor  in  their 
respective  offices  should  have  a  dalm  <m  such 
money  for  insolvent  costs.  In  section  87  the 
act  declared  that,  should  any  balance  re- 
main of  the  fines  and  forfdtures  raised  In 
the  dty  court,  after  full  payment  in  accord- 
ance with  the  priority  stated,  of  all  solvent 
costs  due  the  offioers  of  the  dty  court  and 
those  of  the  superior  court  upon  the  cases 
transmitted  from  that  cfourt  to  the  dty 
court,  such  balance  should  be  paid  Into  the 
treasury  of  C!larke  county. 

On  August  19,  1911,  an  act  was  passed 
(Acts  1911,  p.  235),  the  purpose  of  which, 
among  other  things,  was: 

*'To  provide  for  the  payment  of  a  salary  to 
the  solidtor  of  said  [dty]  court  in  lieu  of  the 
fees  now  received  by  him;  to  provide  that  all 
the  fees  now  allowed  *  *  *  to  the  solicitor 
of  said  court  should  be  collected  aud  paid  into 
the  treasury  of  Clarke  county;  to  provide  that 
Clarke  county  should  take  the  place  of  the  so- 
lidtor of  said  court  in  all  future  insolvent 
costs  aud  shall  share  as  such  in  all  fines,  for* 
feitures,  and  for  other  purposes.* 


ft 


The  fourth  section  of  that  act  declared: 

"That  after  paying  the  insolvent  costs  of  the 
solicitor  of  said  court  due  at  the  time  of  the 
passage  of  this  act  the  share  of  all  moneys 
arising  from  jury  fines,  fines  imposed  for  vio- 
lation of  penal  laws,  and  other  fines,  and  col- 
lected from  forfeited  recognizances  in  said  dty 
court,  which  under  the  provisions  of  section 
37  of  said  ad  approved  September  9,  1879,  are 
subject  to  the  payment  of  the  fees  of  the  solic- 
itor of  said  court  shall  be  paid  into  the  treas- 
ury of  Clarke  county." 
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As  will  be  seen,  all  moneys  arising  from 
fines  and  forfeitures  in  the  city  court  of  Ath- 
ens, required  by  the  acts  of  1870  and  1011  to 
be  paid  Into  the  treasury  of  Clarke  county, 
nianifestly  became,  when  so  paid,  a  part  of 
the  general  fund  belonging  to  the  county  in 
its  treasury,  and  not  a  special  and  separate 
fund,  distinct  from  the  county  funds  arising 
from  other  sources,  of  which  the  treasurer 
should  keep  a  separate  account,  and  to  be 
paid  out  only  on  orders  or  warrants  on  the 
county  treasury  granted  by  the  Judge  for 
insolvent  costs.  The  provisions  of  Penal 
Code  1010,  I  1113  et  seq.,  as  to  the  payment 
of  fines  and  forfeitures  arising  in  the  su- 
perior courts  into  the  county  treasury,  to  be 
there  kept  as  a  special  fund  separate  from  all 
other  moneys  of  the  county,  and  subject  to 
be  paid  out  only  upon  orders  and  warrants 
of  the  Judge  allowed  for  insolvent  costs,  do 
not  apply  to  fines  and  forfeitures  arising  in 
the  city  court  of  Athens.  This  Is  true  be- 
cause, as  already  stated,  the  acts  of  the  Leg- 
islature creating  that  court  make  no  such 
provision;  and,  moreover,  Penal  Code,  f  1123, 
declares  that — 

"The  foregoing  sectioDB  [relating  to  the  dis- 
position of  fines  and  forfeitures,  etc.]  do  not 
apply  to  a  city  court;  •  •  •  nor  do  they 
affect  any  local  law." 

It  follows  that,  notwithstanding  the  fact 
that  the  petitioner  had  orders  for  insolvent 
costs,  granted  to  him  by  the  Judge  of  the 
city  court,  and  was  the  owner  as  transferee 
of  other  orders  of  similar  diaracter  to  other 
ofl^cers  of  the  court,  he  was  not  entitled  td 
require  the  county  treasurer  by  mandamus  to 
pay  such  orders  from  the  general  county 
fund,  althoui^  in  part  made  up  from  fines 
and  forfeitures  arising  in  the  city  court  En- 
tertaining this  view,  It  is  not  necessary  to 
discuss  or  rule  upon  any  other  point  In  the 
case.  The  court  did  not  err  in  dismissing  the 
petition  on  general  denxurrer. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Oa.  181) 

GORDON  V.  RANSOM  &  LOMAX  LUMBER 
CO.  et  al.    (No.  2086.) 

(Supreme  Court  of  Qeorgia.    Feb.  19,  1921.) 

(SyUdbut  hy  the  Court.) 

I.  Adverse  possession  ^=s>85(2)— Good  faith  Is 
question  of  fact,  and  party  may  testify  as  to 
Ignorance  of  irregularities  In  tax  sale. 

The  court  did  not  err  in  permitting  a  wit- 
ness for  the  defendants,  Jasper  S.  Bleckley,  to 
answer  the  question,  *'lf  there  was  any  irreg- 
ularity, did  you  know  anything  about  any  irregu- 
larity in  the  conduct  before  the  sale,  or  after- 
wards?" the  answer  being,  "No,  sir;  I  Imd 
good  faith  it  was  being  sold  legally  and  all 
right;"    the  witness  having  reference  to  the 


sale  of  the  land  in  controrersy  by  the  sheriff 
at  a  tax  sale.  Good  faith  here  was  a  question 
of  fact  and  material  in  this  as  to  one  defense — 
that  is,  title  by  prescription— made  by  the  de- 
fendants to  the  snit. 

2.  Evidence  <8=:»83(4),  341— Copy  of  wild  land 
digest  certified  by  derk  of  eourt  of  ordinary 
held  admissible,  though  not  showing  who 
made  list. 

Nor  did  the  court  err  in  admitting  in  evi- 
dence  a  certified  copy  of  an  extract  from  the 
wild  land  digest  of  Rabnn  county  for  the  year 
1883,  in  which  was  listedr  among  other  lots, 
the  lot  of  land  sued  for,  over  the  objection 
that  ''the  certified  copy  does  not  show  that 
either  the  tax  collector  or  the  tax  receiver 
signed  it,  or  that  any  officer  charged  with  is- 
suing execntions  or  collecting  taxes  or  receiv- 
ing tax  returns  made  the  Ust  and  put  it  on  the 
wild  land  digest,  or  on  any  digest  required  by 
law,  no  name  appearing  about  the  entries 
and  nothing  to  indicate  the  law  was  complied 
with  in  regard  to  such  cases."  The  presump- 
tion is,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  digest  had  been  properly  made 
and  kept,  and  the  certified  copy  was  made  by 
the  clerk  of  the  court  of  ordinary,  where  the 
digest  was  deposited  in  accordance  with  the 
law. 

3.  Evidence  ^s»  178  (5)— Sheriff's  deed  admissi- 
ble on  proof  of  loss  of  tax  11.  fa. 

Upon  proof  of  the  loss  of  a  tax  fi.  fa.  re- 
cited in  a  sheriff's  deed,  the  deed  itself  contain- 
ing the  usual  recitals  of  seizure  and  sale  under 
the  fi.  fa.,  the  court  did  not  err  in  admitting  the 
sheriff's  deed  in  evidence  as  muniment  of  title. 

4.  Taxation  ^=s>772*  Failure  of  tax  deed  to 
show  month  of  exeoution  held  clerical  mis- 
take. 

The  recital  in  the  deed  that  It  was  made 
*'on  the  sixth  day  of  the  year  1884,"  is  evi- 
dently a  mere  clerical  mistake  or  failure  on 
the  part  of  the  scrivener  to  insert  the  word 
"May"  after  the  word  "day,"  as  the  sale  took 
place  on  the  first  Tuesday  in  May,  1884. 

(Additional  Syllabus  hy  BJittorial  Staff  J 

5.  Names  ^=> 1 9— That  witness  did  not  give 
collector's  initial  as  In  tax  deed  held  not  to 
raise  question  for  Jury. 

Where  the  execution  under  which  a  tax 
sale  was  made  was  lost  and  its  contents  were 
proved  by  witnesses,  the  fact  that  one  of  the 
witnesses  did  not  state  the  tax  collector's  mid- 
dle initial  as  given  in  the  deed  did  not  make  a 
material  conflict  requiring  the  question  to  be 
submitted  to  the  jury. 

Atkinson,  J.,  dissenting  in  part. 

Error  from  Superior  Oonrt,  Rabun  Coun- 
ty; J.  B.  Jones,  Judge. 

Ejectment  by  H.  H.  Gordon,  Jr.,  adminis- 
trator, against  the  Ransom  ft  Lomax  Lumber 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afllrmed. 

Gordon,  administrator,  brought  ejectment 
against  Ransom  ft  Lomax  Lumber  Company 
and  L.   S.  Bleckley,  to  recover  a  tract   of 
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laDd  described  as  lot  of  land  No.  86  In  the 
Third  land  district  of  Rabun  county.  At  the 
conclusion  of  the  evidence  the  court  directed 
a  verdict  In  favor  of  the  defendants.  The 
plaintiff  made  a  motion  for  a  new  trial* 
which  was  overruled^  and  he  excepted. 

Thad  li.  Bynum,  of  Glayton,  for  plaintiff 
In  error. 

A.  M.  Tillman,  of  Nashville,  Tenn.,  J.  M. 
Bleckley,  of  Cochran,  and  Hall,  Grice  *  & 
Bloch,  of  Macon,  for  defendant  in  error. 

BECK,  P.  J.  [1,2,4]  1,  2,  4.  The  rulings 
in  headnotes  1,  2,  and  4  require  no  elabora- 
tion. 

[3]  3.  The  defendants  in  this  case,  after 
showing  that  the  property  was  listed  as  un- 
retumed  wild  land,  introduced  proof  of  the 
issuance  and  existence  of  the  tax  fl.  fa.  re- 
cited in  the  deed  from  the  sheriff  to  the  de- 
fendants' predecessors  in  title.  The  sher- 
iff's deed  introduced  was  as  follows: 

"Georgia,  Rabun  County.  Whereas  lot  of 
land  No.  36  in  the  Third  land  district  of  said 
county,  being  wild  and  unimproved  land  sub- 
ject to  taxation,  and  not  having  been  returned 
for  taxation  nor  the  tax  thereon  paid  for  the 
year  1883,  L.  L.  Page,  tax  collector  of  said 
county,  did  lawfully  issue  execution  against 
said  lot  of  wild  land  for  state  and  county  taxes 
due  and  payable  thereon  for  said  year,  and  An- 
drew B.  Wall,  sheriff  of  said  county,  ^d  by  vir- 
tue of  said  execution  lawfully  seize  and  levy 
upon  said  lot,  and,  after  duly  advertising  the 
same  for  sale,  did  on  the  first  Tuesday  in  May, 
the  sixth  day  of  the  year  1884,  lawfully  expose 
the  same  for  sale,  in  the  manner  of  conduct- 
iog  tax  sales,  at  public  outcry  before  the  court- 
house door,  within  the  legal  hours  of  sale,  when 
Jasper  S.  Bleckley  of  said  county,  being  the 
highest  and  best  bidder,  the  same  was  knock- 
ed off  to  him  at  the  price  of  thirty  dollars,  in 
hand  paid:  Now,  therefore,  the  said  Andrew  B. 
Wall,  sheriff  as  aforesaid,  hereby  conveys,  ac- 
cording to  law,  the  said  lot  of  land  to  him,  the 
said  Jasper  S.  Bleckley,  to  have  and  to  hold  the 
same  as  fully  and  completely  as  the  law  au- 
thorizes. In  witness  whereof  the  said  sheriff 
has  hereunto  set  his  hand  and  af&xed  his  seal. 
This  ninth  day  of  May,  1884.*' 

The  deed  showed  proper  execution  by  An- 
drew B.  Wall,  sheriff  of  Rabun  county;  and 
the  certified  copy  showed  by  entry  on  the 
back  that  the  deed  was  recorded  on  Decem- 
ber 31,  1898. 

[il  l%e  failure  to  produce  the  execution 
Itself  in  connection  with  the  deed  was  ex- 
plained by  the  testimony  of  witnesses  who 
testified  positively  that  they  had  seen  the 
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execution,  had  read  it,'  and  who  gave  the  sub- 
stance of  its  contents,  which  were  in  accord- 
ance with  the  recitals  in  the  deed.  It  is 
true  that  one  of  the  witnesses  gave  the  ini- 
tial of  the  tax  collector  as  L.  B.  Page  in- 
stead of  L.  L.  Page ;  but  this  did  not  make 
such  a  conflict  in  the  testimony  as  required 
the  question  to  be  submitted  to  the  Jury. 
Other  witnesses  gave  the  correct  name  of  the 
tax  collector  and  the  testimony  of  one  wit- 
ness who  was  mistaken  as  to  the  middle 
initial  merely,  in  the  name  of  the  tax  collec- 
tor made  no  material  conflict.  When  the 
deed  was  introduced  in  evidence  and  proof 
of  the  execution  under  which  the  sale  took 
place  was  made  by  uncontroverted  testimony, 
the  deed  accompanied  by  the  execution  was 
not  merely  color  of  title,  but  was  muniment 
of  title.  A  sheriff's  deed  must  be  accom- 
panied by  the  execution  under  which  the  land 
was  sold,  or  the  judgment  upon  whidi  it  is- 
sued. Watson  V.  Tindal,  24  Ga.  494,  71  Am. 
Dec.  142.  And  in  the  case  of  Ellis  v.  Smith, 
10  Ga.  263,  it  was  held  that— 

''The  recitals  in  a  deed  of  the  fi.  fa.  and  sei- 
zure and  sale  of  the  property  under  them  is 
prima  fade  proof  at  least  of  the  facts  contained 
in  the  deed." 

Further  elaboration  of  the  principle  ruled 
here  is  unnecessary  in  view  of  the  discus- 
sion in  the  case  of  Sweeney  v.  Sweeney,  119 
Ga.  76,  46  S.  E.  76,  100  Am.  St.  Rep.  159. 

As  to  the  sufficiency  of  th^  advertisement 
introduced  in  evidence,  see  the  case  of  Saun- 
ders V.  Register,  149  Qa.  286,  99  S.  E.  857, 
where  it  was  said: 

*'Where  wild  lands  unretumed  for  taxation 
are  sold  under  a  valid  tax  fi.  fa.,  a  defect  in 
the  advertisement  of  the  sale  of  the  property 
levied  upon  is  a  mere  irregularity  and  does 
not  affect  the  validity  of  the  sheriffs  sale  made 
to  an  innocent  purchaser." 

I 

As  to  the  sufflci^[icy  of  the  tax  execution, 
see  Vickers  v.  Hawkins,  128  Ga.  794,  68  S.  E. 
44. 

Upon  the  Introduction  of  the  deed  in  evi- 
dence and  proof  of  the  prior  existence  and  of 
the  loss  of  the  fl.  fa.,  title  to  the  property  in 
dispute  was  shown  by  uncontroverted  testi- 
mony to  be  in  the  defendants;  and  the  court 
did  not  err  in  directing  a  verdict  accordingly. 

Judgment  affirmed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  who  dissoits  from  the  ruling  in  the 
third  division  of  the  opinion. 
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MAYOR  AND  ALDERMEN  OF  CITY  OF 

SAVANNAH  v.  STANDARD  FUEL 

SUPPLY  CO.  (No.  1903.) 

(Supreme  Court  of  Georgia.     Feb.  18,  1921.) 

(SyUahus  ly  the  Court,) 

1.  Fixtures  ^s> 1 5  — Permanent  pavement  not 
removable  by  tenant  as  trade  flpcture. 

Where  a  tenant  of  a  tract  or  strip  of  land 
during  a  term  of  years  laid  down  blocks  of 
stone,  so  as  to  compose  or  make  a  pavement 
rendering  access  to  the  premises  by  vehicles 
conveying  loads  more  easy  and  convenient,  the 
pavement  was  not  removable  as  a  trade  fixture. 

2.  Vendor  and  purchaser  ^=s>232(9)— Tenant's 
possession  not  notice  of  right  under  oral 
agreement  to  remove  permanent  pavement. 

Even  though  occupancy  by  a  tenant  hold- 
ing under  a  lease  for  a  term  of  years  is  notice 
to  one  purchasing  from  the  landlord  the  leas- 
ed premises,  it  is  not  notice  of  the  right  on  the 
part  of  the  tenant  to  remove  permanent  fix- 
tures placed  upon  the  premises  by  the  tenant 
before  the  sale  by  the  landlord ;  there  being  no 
reference  in  the  written  lease,  afterwards  as- 
signed to  the  purchaser,  of  the  agreement  be- 
tween the  landlord  and  the  tenant,  giving  the 
latter  the  right  to  remove  the  fixtures. 

Error  from  Superior  Ck>urt,  Gbatliam  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Suit  by  the  Mayor  and  Aldermen  of  the 
City  of  Savannah  against  the  Standard  Fuel 
Supply  Company.  Judgment  refusing  an  In- 
terlocutory injunction,  and  plaintiff  brings 
error.    Reversed. 

The  mayor  and  aldermen  of  the  dty  of 
Savannah  filed  its  petition  against  Standard 
Fuel  Supply  Company,  wherein  It  is  alleged 
that  the  municipality  is  the  owner  in  fee  of 
a  certain  described  tract  or  lot  of  land ;  and 
that  the  defendant,  tenant  in  possession,  is 
threatening  and  proposing  to  remove  from 
said  property  certain  pavement  belonging  to 
the  plaintiff,  consisting  of  paving  blocks  de- 
scribed, covering  a  strip  of  land  304  by  25 
feet,  to  the  Injury  and  damage  of  petitioner 
in  an  amount  e(iual  to  the  value  of  the  pav- 
ing stone,  some  $2,(X)0.  The  petitioner  pray- 
ed for  injunction  to  prevent  the  defendant 
from  removing  or  interfering  with  the  pave- 
ment The  defendant  admitted  that  it  was 
in  possession  as  tenant  under  a  lease  from 
the  predecessor  in  title  of  petitioner,  the 
grantor  in  the  deed  under  which  the  city 
held  title;  and  that  that  lease  was  executed 
in  1909.  It  claimed  that  the  pavement  was 
a  trade  fixture,  and  that  it  had  the  right  to 
remove  the  same;  that  the  area  over  which 
the  stones  were  laid  for  the  pavement  was 
the  necessary  approach  to  the  wharf  on 
which  it  unloaded  and  stored  sand,  and  that 
it  was  necessary  for  its  purpose  that  it 
should  be  able  to  run  its  teams  over  the  hard 
surface  rather  than  on  the  ground,  and  that 


for  this  reason  the  stone  blocks  were  laid  as 
a  pavement;  that  the  pavement  was  put 
down  in  the  year  1914,  and  upon  express 
agreement  between  the  defendant  and  its 
landlord,  the  predecessor  in  title  of  the  peti- 
tioner, the  defendant  could,  at  the  expiration 
of  the  lease,  remove  the  pavement.  At  the 
hearing  evidence  was  submitted  by  both 
plaintiff  and  defendant 

The. court  rendered  its  Judgment  refusing 
the  interlocutory  injunction,  and  the  plaintiff 
excepted.  ^ 

Shelby  Myrick  and  Edwin  A.  (3ohen,  both 
of  Savannah,  for  plaintiff  in  error. 

Osborne,  Lawrence  &  Abrahams,  of  Sa- 
vannah, for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  Under  the  pleadings  and  the 
facts  in  the  record,  the  dty  was  entitled  to 
an  injunction  restraining  the  defendant  from 
removing  the  pavement  or  paving  blocks. 
The  written  lease  imder  which  the  defendant 
held  the  premises  in  dispute  expired  January 
1,  1919.  There  was  an  agreement  between 
the  agent  of  the  owners  of  the  pro];)erty  at 
that  time  and  the  tenant,  that  the  latter 
should  continue  in  possession  for  another 
year.  On  August  13,  1919,  the  owners  of  the 
property  sold  it  to  the  city  and  executed  a 
deed  of  conveyance.  During  the  existence  of 
the  original  lease  and  In  the  year  1914  the 
tenant  had  laid  down  the  pavement  in  ques- 
tion under  an  express  agreement  with  the 
landlord  that  when  the  lease  expired  the  ten- 
ant should  have  the  right  to  remove  the 
blocks  constituting  the  pavement;  and  the 
defendant  now  insists  that  both  on  the 
ground  that  such  a  pavement,  under  the 
facts  stated,  was  a  trade  fixture,  and  under 
the  terms  of  the  express  agreement  as  to  the 
removal  of  the  pavement,  it  should  have  the 
right  to  remove  the  same.  The  pavement 
which  the  defendant  proposes  to  remove  can- 
not be  regarded  as  a  trade  fixture ;  and  it  is 
unnecessary  to  enter  here  upon  a  discussion 
of  trade  fixtures,  or  attempt  a  definition  of 
the  same,  for  the  purpose  of  showing  that 
the  pavement  falls  in  none  of  the  recognized 
definitions.  Questions  similar  to  this  have 
been  discussed  in  several  Georgia  cases.  See 
Wright  V.  Du  Bignon,  114  6a.  765,  40  S.  B. 
747,  67  L.  R.  A.  669,  and  the  cases  there 
cited;  Brlgham  v.  Overstreet,  128  Ga.  447, 
67  S.  E.  4S4,  10  L.  B.  A.  (N.  S.)  452,  11  Ann. 
Cas.  76.  Under  the  provisions  of  the  Civil 
Code,  I  3621,  it  is  declared  that>~ 

''Anything  intended  to  remain  permanently  in 
its  place,  though  not  actually  attached  to  the 
land,  such  as  a  rail  fence,  is  a  part  of  the  real- 
ty and  passes  with  it" 

Section  3695  of  the  Civil  Code  declares: 

"The  tenant  cannot  cut  or  destroy  growing 
trees,  remove  permanent  fixtures,  or  otherwise 
injure  the  property."    . 
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And  in  section  8617  it  is  declared  that 
realty  includes  all  lands  and  tbe  buildings 
thereon,  and  all  things  permanently  attached 
to  either.  Taking  into  consideration  these 
sections  and  the  discussions  Ui  the  above 
cases  and  authorities  there  cited,  it  is  dear 
that  a  fixture  permanently  attached  to  the 
land,  such  as  a  pavement.  Is  not  removable 
under  the  right  to  remove  trade  fixtures. 

[2]  Nor  could  the  tenant  in  this  case  re- 
move the  pavement  because  of  an  express 
agreement  with  the  owners  of  the  property 
from  whom  the  tenant  leased  it,  after  the 
«;ale  of  the  property  to  the  city,  without 
showing  that  the  city  had  notice  before  or  at 
the  time  of  the  purchase  of  the  claim  of 
right  on  the  part  of  the  tenant  to  remove  the 
pavement  The  agreement  between  the  own- 
er of  the  property  and  the  tenant,  the  defend- 
ant, was  not  included  in  the  written  lease 
which  was  assigned  to  the  city,  but  was  en- 
tered into  after  the  execution  of  the  lease, 
through  a  correspondence  between  the  tenant 
and  the  agents  of  the  owner;  the  city  had 
no  knowledge  of  the  agreement  contained  in 
this  correspondence  before  its  purchase  of 
the  property.  It  is  urged  by  defendant  in 
error,  however,  that  possession  by  the  tenant 
of  the  premises  and  knowledge  on  the  part 
of  the  city  of  the  possession  of  the  tenant 
was  notice  of  the  rights  of  the  tenant  under 
the  agreement  with  the  owner  to  remove  the 
pavement,  and  in  support  of  this  contention 
reference  is  made  to  section  4528  of  the  Civil 
Code,  which  reads  as  follows: 

'Tossession  of  land  is  notice  of  whatever 
right  or  title  the  occupant  has.  Possession  by 
the  hasband  with  the  wife  is  presumptively  his 
possession,  but  it  may  be  rebutted.' 


ft 


The  case  of  Garbutt  v.  Mayo,  128  6a.  209, 
57  S.  E.  495,  13  L.  R.  A  (N.  S.)  58,  constru- 
hig  this  Code  section,  is  also  cited.  In  that 
case  the  court  said: 

'Tossession  of  land  is  notice  to  the  world  of 
every  right  that  the  possessor  has  therein,  le* 
gal  or  equitable." 

And  it  is  urged  that  there  is  no  reason 
why  tbe  statute  cited  should  not  cover  the 
case  ot  a  lessee ;  that  he  is  the  occupant  of 
the  premises  and  has  a  right  in  them.  To 
most  of  this  we  agree,  but  not  to  the  propo- 
sition that  the  statute  quoted  is  applicable 
to  the  issue  made  in  this  case.  Where  a  ten- 
ant is  in  possession  under  a  lease  for  a  term 
of  years  and  the  landlord  conveys  to  a  third 
party,  the  statute  makes  the  tenant's  posses- 
sion of  the  land  notice  to  the  purchaser  of 
the  length  and  duration  of  the  term  of  ten- 
ancy; but  it  does  not  follow  that  that  posses- 
sion is  notice  of  the  tenant's  claim,  of  right 
in  regard  to  every  separate  appurtenance  or 
incident  to  the  property.  The  possession  of 
land  is  notice  of  "whatever  right  or  title  the 
occupant  has,"  to  which  should  be  added  "in 


the  land."  But  it  is  not  notice  of  ezcQ;iti<»i- 
al  rights  claimed  in  particular  parts  of  the 
land  that  differs  from  his  general  right 
Suppose,  for  instance,  that  a  tenant  for  a 
term  of  years  should  enter  into  an  agreement 
with  his  landlord,  under  the  terms  of  which 
the  tenant  would  set  out  in  various  parts  of 
the  land  rented  a  large  number  of  trees,  con- 
sisting of  shade  trees,  and  fruit  trees,  and 
under  the  terms  of  this  agreement  the  tenant 
should  have  the  right  at  the  expiration  of 
the  lease,  upon  his  removal  from  the  prem- 
ises, to  take  and  remove  all  of  the  shade 
trees  on  a  designated  part  of  the  land,  and 
one-third  of  the  fruit  trees.  This  would  be 
an  agreement  enforceable  as  against  the 
landlord;  and,  though  these  became  a  part 
of  the  realty,  the  landlord  could  not  prevent 
the  removal  of  them.  But  could  it  be  in- 
sisted that  if  the  landlord  sold  the  property 
to  a  third  person  during  the  continuance  of 
the  lease,'  the  tenant,  as  against  the  third 
person,  would  have  the  right  to  remove  those 
trees,  although  the  purchaser  had  no  notice 
of  this  exceptional  privilege  which  was  re- 
served? If  so,  a  purchaser  of  land  in  posses- 
sion of  a  tenant  would  be  compelled  to  make 
inquiries  of  varied  and  extensive  scope,  or 
otherwise  be  concluded  as  to  an  agreement 
between  the  tenant  and  the  landlord  concern- 
ing the  right  of  the  tenant  to  remove  fix- 
tures. We  do  not  think  that  mere  knowl- 
edge upon  the  part  of  the  city  of  the  occu- 
pancy of  the  premises  in  controversy  by  the 
defendant  under  a  lease  put  the  dty  upon 
notice  of  the  agreement  between  the  landlord 
and  the  tenant  as  to  the  removal  of  perma- 
nent fixtures. 

It  follows  from  what  we  have  said  that  the 
court  should  have  granted  the  interlocat<»7 
injunction. 

Judgment  reversed. 

All  the  Justices  concur. 


(161  Oa.  128) 

NATIONAL  SURETY  CO.  V.  CITY  OF  AT- 
LANTA.    (No.  1946.) 

(Supreme  Court  of  Georgia.    Feb.  17,  1921.) 

fSyllahua  by  the  Court.) 

I.  Contracts  ^=s>IO(4)— Contraot  for  delivery 
In  Installments  lacks  mutaaJity,  when  author- 
IzIng  buyer  to  terminate. 

Where,  in  response  to  an  advertisement  by 
a  municipality  for  bids  for  the  furnishing  and 
delivery  of  coal  for  a  period  of  12  months,  a 
bid  is  made  to  furnish  a  specified  number  of 
tons,  and  a  contract  is  afterwards  entered  into 
for  the  delivery  of  so  many  tons  per  month  at 
a  given  price  and  at  a  stated  place,  but  it  is 
expressly  stipulated  in  tlie  contract  that  the 
purchaser  shall  be  at  liberty  at  any  time  by  a 
written -notice  to  order  a  suspension  of  deliv- 
eries of  the  coal  and  to  refuse  to  accept  fur- 
ther deliveries,  the  element  of  mutuality  is 
wanting  in  the  contract. 
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2.  Contracts  ^s»IO(4)~Contract  lacking  mv- 
tnality  not  rendored  binding  by  orders  for 
part  of  quantity  of  ooal  sold. 

Orders  subsequently  given  by  the  purchaser 
for  deliveries  of  a  portion  of  the  quantity  in- 
cluded in  the  bid  will  not  render  tiie  contract 
binding  upon  the  bidder,  even  for  the  delivery 
of  the  portion  thus  ordered.  This  is  not  an  ac- 
ceptance of  the  bid  as  made. 

3.  Principal  and  surety  ^=s>7*B0Bd  to  secure 
performance  of  invalid  contract  not  enforce- 
able. 

There  being  no  contract  binding  upon  the 
principal,  the  bond  for  performance  waa  not 
enforceable  against  the  surety. 

Certiorari  from  Court  of  Appeals. 

Action  by  the  City  of  Atlanta  against  the 
National  Surety  Company.  A  Judgment  over- 
ruling a  d^nurrer  was  affirmed  by  the  Gourt 
of  Appeals  (24  6a.  App.  732,  102  S.  B.  175), 
and  defendant  brings  certiorari.    Reversed. 

The  city  of  Atlanta  brought  suit  against 
the  National  Surety  Company,  alleging  a 
breach,  on  the  part  of  the  defendant  as  guar- 
antor, of  a  bond  guaranteeing  to  the  plaintiff 
the  performance  of  certain  obligations  as- 
sumed by  the  Tennessee  &  Southeastern  Coal 
Company  under  an  alleged  contract  between 
the  coal  company  and  the  city  of  Atlanta, 
whereby  the  coal  company  promised  to  fur- 
nish and  deliver  to  the  city  coal  in  certain 
•carload  quantities  at  certain  intervals  dur- 
ing a  period  of  12  months.  The  alleged  con- 
tract provided  that  the  coal  company  would 
furnish  the  coal  upon  orders  of  a  designated 
officer  of  the  city,  and  contained  a  provision 
for  the  suspension  of  deliveries  of  the  ooal 
under  the  contract  upon  written  notice  from 
the  city.  The  petition  set  out  the  bond  and 
the  alleged  contract  between  the  coal  com- 
pany and  the  city,  which  was  executed  by 
both  parties,  and  alleged  a  failure  upon  the 
part  of  the  coal  company  to  carry  out  its 
promises  and  undertakings  therein  contained, 
and  that  by  reason  of  such  failure  the  de- 
fendant breached  the  bond  sued  on,  to  the 
damage  of  the  plaintiff.  The  petition  con- 
tained two  counta  The  first  count  alleged 
the  existence  of  a  contract  between  the  coal 
company  and  the  dty,  by  the  terms  of  which 
the  coal  company  was  obligated  to  furnish 
coal  to  the  city  as  above  stated,  and  alleged 
a  breach  of  the  same  by  reason  of  the  failure 
on  the  part  of  the  coal  company  to  perform, 
to  the  damage  of  the  city,  thereby  constitut- 
ing a  breach  of  the  bond.  The  second  count 
alleged  written  communication  from  the  city 
to  the  coal  company  from  time  to  time 
throughout  the  year,  ordering  coal  in  small 
quantities,  in  accordance  with  the  promises 
and  obligations  of  the  coal  company  as  con- 
tained in  the  alleged  contract,  and  the  refusal 
and  failure  on  the  part  of  the  coal  company 
to  furnish  coal  In  compliance  with  such  or- 


ders, to  the  damage  of  the  dty,  thereby  con- 
stituting a  breach  of  the  bond.  The  defend- 
ant demurred  to  the  petition,  upon  the 
grounds  that  the  alleged  contract  attached 
thereto  was  void  for  want  of  consideration; 
that  it  was  lacking  in  mutuality,  and  fixed  no 
binding  obligation  upon  the  city,  and,  there 
being  no  contruct.  to  be  performed,  there  ap- 
peared no  breach  of  the  bond,  which  had  been 
given  to  secure  the  performance  of  a  con- 
tract which  did  not  exist ;  and  that  the  peti- 
tion failed  generally  to  set  out  a  cause  of  ac- 
tion. The  demurrer  was  overruled  by  the 
trial  court,  and  this  ruling  was  affirmed  by 
the  Court  of  Appeals  (24  Ga.  App.  732,  102 
S.  E.  175).  The  case  was  then  brought  by 
writ  of  certiorari  to  this  court 

Little,  Powell,  Smith  &  Gcddstein,  of  At- 
lanta, for  plaintiff  in  error. 

J.  L.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  The  statement  of  facts  appearing 
above  is  substantially  that  made  by  the 
Court  of  Ai^>eals  in  its  official  report  The 
demurrer  setting  forth  the  contention  that 
the  contract  was  unilateral,  and  fixed  no 
binding  obllgati<m  Upon  the  dty,  and  was 
therefore  lacking  in  mutuality,  raised  the 
question  upon  the  determination  of  which 
depended  the  right  of  the  plaintiff  to  a  ver- 
dict in  the  ^se. 

[1]  We  agree  with  the  Court  of  Appeals 
that  the  contract  in  the  case  was  unilateral. 
The  insertion  in  the  contract  of  the  stipu- 
lation contained  in  the  ninth  paragraph  of 
the  contract  destroyed  any  quality  of  mu- 
tuality which  might  have  existed  in  the  con- 
tract had  that  paragraph  been  omitted. 
That  paragraph  reads  in  part  as  follows: 

"It  is  further  agreed  that  the  deliveries  are 
to  be  made  at  the  rate  of  five  (5)  cars  per 
week  to  each  station,  or  in  quantities  more  or 
less  as  may  be  ordered  by  the  general  manager 
of  the  department  of  waterworks  of  the  city  of 
Atlanta.  All  coal  must  be  delivered  in  hopper 
bottom  cars.  After  verbal  or  written  notice 
has  been  given  to  deliver  coal  under  this  con- 
tract, a  further  notice  may  be  served  in  writ- 
ing upon  the  contractor  to  make  delivery  of  the 
coal  so  ordered  within  twenty-four  (24)  hours 
after  receipt  of  said  second  notice.  Should  the 
contractor,  for  any  reason,  fail  to  comply  with 
the  second  notice,  the  city  will  be  at  liberty 
to  buy  coal  in  the  open  market  and  to  charge 
against  the  contractor  any  excess  in  price  of 
coal  so  purchased,  over  the  adjusted  price. 
After  a  verbal  or  written  notice  to  suspend  de- 
liveries under  this  contract,  a  further  notice 
may  be  served  in  writing  to  suspend- deliveries 
of  coal,  and  the  dty  will  be  at  liberty  to  refuse 
to  accept  any  coal  delivered  after  forty-eight 
(48)  hours  from  date  of  sudi  written  notice." 

If,  independently  of  the  part  of  the  con- 
tract quoted,  the  city  agreed  to  take  the  coal 


A=:»For  other  eases  see  same  topic  and  KB7-KUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Ga.)  NATIONAIi  SURETY  CO 

(lot 

wUch  the  contractor  by  its  bid  offered  to 
supply  In  response  to  the  city's  advertise- 
ment for  bids,  that  portion  .of  the  contract 
Just  quoted  left  it  entirely  optional  with  the 
dty  to  take  or  refuse  to  take  the  coal.  A 
contract  for  the  purchase  of  goods  to  be  de- 
livered In  lots  throughout  a  period  of  12 
months,  whl(^  gives  the  purchaser  the  right 
at  any  time  to  serve  notice  upon  the  party 
contracting  to  deliver  the  goods  to  suspei^ 
deilFeries,  and  stipulates  that  upon  giving 
this  notice  to  suspend  deliveries  the  purchas- 
er will  be  *'at  liberty  to  refuse  to  accept"'  any 
further  deliveries  after  48  hours  from  the 
date  of  such  writt^i  notice,  is  not  a  ocmtract 
hinding  upon  the  purchaser.  If  the  pur- 
diaser  can  at  pleasure  cancel  ian  agreement 
to  purchase,  he  has  Incurred  no  obligation ; 
and  to  render  a  contract  mutual,  the  obliga- 
tion must  be  upon  both  parties. 

[2]  Thus  far  we  agree  with  the  Court  of 
Appeals.  But  we  cannot  agree  that  where 
subsequently  the  dty  from  time  to  time  or- 
dered the  delivery  of  the  coal  which  the  con- 
tractor offered  to  supply  at  the  stipulated 
rates»  it  thereby  converted  the  contract  into 
an  obligation  binding  up<«  both  parties.  If 
before  the  offer  to  deliver  the  coal  was  with- 
drawn the  dty  had  closed  with  the  offer  of 
the  contractor,  accepting  Its  proposal  for  the 
supply  of  eoal,  the  mutuality  in  the  contract, 
lacking  as  it  stood,  might  have  been  supplied. 
But  the  mere  ordering  or  the  delivery  of  a 
part  of  the  coal  from  time  to  time  was  not  an 
acceptance  of  the  bid  of  the  contractor.  Tliis 
case  differs  in  material  particulars  from  the 
case  of  Buick  Motor  Go»  v.  Thompson,  138 
6a.  282,  75  S«  B.  354.  The  contract  relied 
on  In  that  case,  headed  "Memorandum,"  was 
in  the  form  of  a  letter  from  the  motor  com- 
pany to  a  retail  dealer,  who  afterwards  sued 
the  company  for  a  breach  of  the  contract, 
and  was  in  the  following  language: 

*T>.  y.  Thompson,  Pelham,  Oa.  Until  far- 
ther  advised,  but  not  later  than  July  31,  1909, 
provided  the  handling  of  your  business  is  not 
in  conflict  with  policy  of  our  company,  the 
Buick  Motor  Company  will,  the  coBditions  per- 
mitting, supply  you  with  goods  of  its  manu- 
facture, herein  described  by  letter  and  number 
(and  more  particularly  described  in  its  1909 
catalogue),  at  the  following  prices  and  terms.*' 

Then  followed  an  itemized  list  of  the  cars, 
their  model,  price,  and  the  quantity.  It  was 
said  In  that  case: 

Mt  was  nrired  that  the  contract  was  unOater- 
al,  and  that  it  did  not  bind  the  plaintUT  to  buy, 
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and  accordingly  did  not  bind  the  defendant  to 
selL  Where  mutual  promises  are  relied  on  as 
the  consideration  to  support  a  contract,  the 
obligations  of  the  contract  must  be  mutually 
binding  upon  the  respective  parties.  Morrow  v. 
Southern  Express  Co.,  101  Ga.  810,  28  S.  E. 
906.  This  does  not  exclude  the  fact  that  one 
may,  for  a  valuable  consideration  other  than 
audi  mutual  promises,  bind  liimself  by  an  op- 
tion or  offer  to  sell  on  certain  terms  during  a 
specified  time.  In  such  a  case  he  is  bound  to 
keep  the  offer  open  during  the  specified  time, 
for  the  other  party  to  accept  or  decline  to  buy. 
If  acceptance  is  made  within  the  time  prescrib- 
ed, the  transaction  then  ceases  to  be  a  mere 
option  or  offer,  and  becomes  a  contract  to  sell 
and  buy.** 


And  In  conclusion  it  was  held  that  the  de- 
murrer of  the  defendant  in  the  case  was 
properly  overruled.  If  in  the  present  case 
the  contractor  had,  in  response  to  an  adver- 
tisement calling  for  bids  of  such  a  character, 
offered  to  supply  the  dty  with  coal  of  a  cer- 
tain character  at  a  specified  price  per  ton, 
or  had  offered  to  furnish,  say,  10  tons  per 
month,  at  a  specified  price  per  ton,  and  be- 
fore the  offer  was  withdrawn  the  dty  had 
ordered  monthly  so  many  tons,  the  accept- 
ance of  this  offer  would  have  made  a  binding 
contract  upon  the  coal  company,  and  it  would 
have  been  bound  to  deliver.  But  in  this  case, 
where  there  was  an  offer  to  furnish  12 
months'  supply,  some  18,000  tons,  at  a  price 
stated,  a  spedfied  number  of  tons  to  be  de- 
livered monthly,  with  the  right  reserved  in 
the  contract  by  the  city  to  stop  d^iverles  at 
any  time,  the  subsequent  orders  for  install- 
ment deliveries  of  coal  did  not  impose  an  ob- 
ligation on  the  bidder  to  deliver  the  install- 
ments thus  ordered.  The  ruling  in  the  case< 
of  McCaw  Mfg.  Co.  v.  Folder,  115  Ga.  408,  41 
S.  E.  664,  is  based  upon  facts  essentially  dif- 
ferent from  the  present  case. 

[3]  We  have  therefore  reached  the  conclu- 
sion that  because  of  lack  of  mutuality  in  the 
contract  it  was  not  binding  upon  the  coal 
company.  And  it  then  necessarily  follows 
that  as  there  is  no  valid  contract  binding 
upon  the  principal,  the  surety  upon  the  bond 
given  by  the  principal  for  the  compliance 
with  the  contract  would  not  be  lial>le. 

A  dedi^on  of  the  constitutional  Question 
raised  in  the  application  for  certiorari  is 
unnecessary,  in  view  of  the  foregoing,  and, 
moreover,  it  was  not  made  in  the  trial  court 

Judgment  reversed. 

All  the  Justices  concur. 
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(151  Ga.  208) 
REYNOLDS  V.  REYNOLDS.     (No.  1907.) 

(Supreme  Court  of  Georgia.     Feb.  21»  1921.) 

(8yUahu$  Inf  the  Court) 

1.  New  trial  ^=:92 1— Remark  of  court,  in  deny- 
ing nonsuit,  as  to  necessity  of  strengtiiening 
case,  Iteifl  not  to  require  new  trial. 

The  court  announced,  in  response  to  a  mo- 
tion for  nonsuit,  that  he  would  overrule  the 
motion,  but  added,  continuing  his  remarks  to 
counsel,  that  the  testimony  for  plaintiff  would 
have  to  be  strengthened,  or  he  would  recon- 
sider his  denial  of  the  nonsuit  later  in  the 
case.  Other  evidence  was  introduced  to 
strengthen  the  plaintiffs  case,  and  the  motion 
for  the  grant  of  a  nonsuit  was  not  sustained. 
Held  that,  though  the  jury  were  present  in  the 
courtroom  at  the  time  the  remarks  were  made, 
a  new  trial  will  not  be  granted,  as  the  court 
was  addressing  himself,  not  to  the  jury,  but 
to  counsel,  in  regard  to  the  motion  for  a 
nonsuit. 

2.  New  trial  «=s>53— Tliat  Jury  iiad  been  in 
courtroom  during  otiier  similar  cases  held  not 
ground,  wlien  no  objection  made. 

The  fact  that  the  jury  trying  this  case  re- 
mained in  the  courtroom  while  other  divorce 
cases  were  being  tried,  and  that  this  was  known 
to  counsel  at  the  time,  will  not  be  a  valid 
ground  of  a  motion  for  a  new  trial;  no  objec- 
tion having  been  made  to  proceeding  with  the 
trial. 

3.  New  trial  <8=s>  140(3)— Motion  on  ground  that 
Jurors  read  newspaper  article  must  bo  tup- 
ported  by  proof;  affidavit  held  insufficient  as 
showing  affiant's  knowledge  was  hearsay. 

The  ground  of  the  motion  for  a  now  trial 
alleging  that  two  named  jurors  read  an  article 
in  a  daily  newspaper  published  in  the  dty 
where  the  trial  was  had,  commenting  upon  the 
trial  and  ridiculing  the  ground  of  the  divorce 
In  the  plaintiff's  petition,  cannot  avail  the 
plaintiff  here,  in  the  absence  of  proof  that  the 
article  referred  to  was  actually  read  by  one 
or  both  of  the  jurors  named.  The  statement 
in  the  affidavit  of  counsel  that  he  learned  of  the 
alleged  fact  after  the  verdict  is  not  sufficient, 
and  indicates  that  counsel  had  merely  hearsay 
evidence  of  the  fact  upon  which  this  ground 
of  Uie  motion  for  new  trial  is  based. 

4.  Divorce  ^=»I84(  1 2)— Judgment  not  reversed 
for  Inaccurate  instruction/  which  was  not 
hurtful. 

The  charge  of  the  court  as  to  the  necessity 
of  corroborating  evidence  or  circumstances  to 
authorize  the  finding  by  the  jury  in  favor  of 
plaintiff  on  the  ground  of  adultery,  where  con- 
fession of  the  defendant  is  relied  on  to  estab- 
lish the  alleged  act  of  adultery,  while  contain- 
ing an  inaccurate  statement  of  the  law,  was  not 
hurtful  to  the  plaintiff. 

5.  Divorce  ^=» 1 48— Instruction  as  to  corrobo- 
ration of  confession  held  not  to  exclude  let- 
ters from  oonsideratlon. 

Instructions  to  the  jury  to  the  effect  that, 
unless  the  evidence  of  confession'  was  corrob- 
orated, the  jury  could  not  find  in  favor  of  the 
plaintiff  upon  the  charge  of  adultery,  did  not 


hare  the  effect  of  exducQng  from  the  consider- 
ation of  the  jury  certain  letters  introduced  by 
the  plaintiff,  which  were  alleged  to  be  a  cor- 
roboration. 

6.  Verdict  for  plaintiff  not  required  by  evidence. 

The  evidence  in  the  case  did  not  authorize 
a  verdict  granting  a  divorce  on  the  ground  of 
cruel  treatment,  the  evidence  upon  the  charge 
of  habitual  intoxication  was  conflicting,  and  a 
verdict  for  the  defendant  on  this  ground  was 
authorized. 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  CShatham 
County ;  P.  W.  Meldrim,  Judge. 

Suit  by  Mrs.  G.  B.  Reynolds  against  B.  B. 
Reynold's.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afllrmed. 

See,  also,  104  S.  E.  638. 

H.  ^.  Cobb,  of  Savannah,  for  plaintiff  In 
error. 

Simon  N.  Gazan,  of  Savannah,  for  defend- 
ant In  error. 


BECK,  P.  J.  Mrs.  Gertrude  Reynolds 
brought  a  libel  for  divorce  against  her  bus- 
band,  Edgar  Reynolds,  on  the  three  grounds 
of  cruel  treatment,  habitual  Intoxication, 
and  adultery.  The  husband  denied  the  alli- 
ed acts  of  cruel  treatment,  habitual  Intoxi- 
cation, and  adultery.  The  Jury  returned  a 
verdict  refusing  a  divorce;  and  the  plain- 
tiff made  a  moticm  for  a  new  trial,  whl(di 
was  overruled. 

[1,2,4-8]  The  rulings  made  In  headnotes 
1,  2,  4,  5,  and  6  require  no  elaboration. 

[3]  The  remaining  ground  of  the  motion 
for  a  new  trial  is  based  upon  the  alleged 
fact  that  one  of  the  Jurors,  after  having  been 
Impaneled,  and  after  having  heard  a  part  of 
the  evidence  in  the  case,  read  an  article  In 
a  daily  newspaper  published  in  the  city 
where  the  trial  took  place,  which  contained 
comments  upon  the  case  on  trial,  and  which, 
it  is  contended,  ridiculed  the  plaintUTs 
grounds  for  divorce,  intimating  that  the 
same  were  frivolous,  etc.  The  alleged  fact 
of  the  Jaror*s  having  read  this  article  Is  not 
proved  by  competent  evidence.  In  r^erenc& 
to  this  ground,  the  plaintiff  made  an  affida- 
vit deposing  that  the  knowledge  of  the  oc- 
currence came  to  her  after  the  renditlcm  of 
the  verdict ;  but  she  does  not  state  affirma- 
tively that  the  Juror  did  read  the  article. 
One  of  the  counsel  fon  plaintiff  also  made 
an  affidavit  deposing  that — 

"he  learned  subsequently  to  the  rendition  of 
the  verdict  that  the  juror  had  read  the  artido^ 
in  the  Savannah  Press  of  December  3d,  whicb 
is  attached  to  the  amended  motion,  and  thac 
another  juror  had  heard  the  same  talked  about; 
that  he  did  not  have  the  means  or  opportomtjr 
of  learning  these  facts  until  after  the  rendi* 
tion  of  the  verdict.*' 


^— 9For  other  cases  see  same  topic  and  KBIT-NUliBBR  in  all  Key-Numbered  Digests  and  Indexes 
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This  affidavit  does  not  contain  affirmative 
vroof  that  the  two  jurors  read  the  article 
cr  heard  the  same  talked  about,  the  source 
of  the  attorney's  information  is  not  given, 
and  apparently  he  based  his  conclusion  that 
the  article  had  been  read,  as  charged,  upon 
purely  hearsay  evidence. 

Judgment  atfirmed. 

All  the  Justices  concur,  exe^t 

ATKINSON,  J.  (dissenting).  In  the  case 
of  Styles  V.  State,  129  Ga.  425,  50  S.  B.  249, 
12  Ann.  Gas.  176,  the  judgment  was  reversed 
solely  on  the  ground  of  newly  discovered 
evidence  as  to  misconduct  of  certain  jurors 
in  reading  an  article  In  a  newspaper  preju- 
dicial to  the  accused,  after  they  had  been 
selected  to  serve  In  the  case.  The  defense 
submitted  an  affidavit  of  a  juror  tending  to 
show  the  alleged  misconduct;  but,  as  a  ju- 
ror cannot  be  heard  to  impeach  his  verdict 
(Civil  Oode,  |  5933),  the  affidavit  of  the  ju- 
ror was  considered  of  no  value  by  this 
conrt,  and  It  was  held: 

*'Where  a  motion  for  new  trial,  predicated 
upon  the  improper  conduct  of  certain  of  the 
jurors  charged  with  the  trial  of  the  case,  re^ 
dtes  that  'the  jurors,  alter  they  had  been  im- 
paneled and  before  all  the  evidence  had  been 
nibmitted,  read  copies'  of  a  certain  ^newspaper 
containing  a  certain  editorial,'  which  was  'cal- 
culated to  mislead  the  jurors,  prejudice  their 
rerdiet,'  etc.,  and  there  is  no  denial  by  the 
state,  and  ^e  recitals  of  the  motion  are  certi- 
fied by  the  judge  to  be  true,  the  motion  and 
certificate  will  be  construed  to  mean  that  the 
jurors  actually  read  the  editorial  to  which  the 
objection  related." 

Tbe  decision  thus  rendered  was  decisive 
of  the  exact  question  involved  In  the  ruling 
made  in  the  third  division  of  the  opinion. 
The  case  was  decided  by  all  the  Justices, 
and  has  never  been  reviewed  and  modified, 
and  l8  controlling. 


(151  Ga.   186) 

NEW   YORK   LIFE   INS.  CO.  V.  PATTEN.* 

(No.  2108.) 

(Supreme  Court  of  Georgia.    Feb.  10,  1921.) 

(ByUahus  hy  ^^  Court,) 

Usurance  ^=»376( I)— Agreement    In    appllca- 

tfon   held  to  prevent  agent's  knowledge  of 

ftdslty  of  representation  being  Imputabfo  to 

insnrer. 

An  api^icant  for  a  policy  of  life  insurance, 

*in  his  written  and  signed  application  for  the 

policy,"    made  a  false  representation  as  to  a 

matter  material  to  the  risk.     The  application 

contained  the  following:  '*I  agree    *    *    *   that 

only  the  president,  a  vice  president,  a  second 

vice  president,  a  secretary  or  the  treasurer  of 

the  company  can  make,  modify,  or  discharge 

eontracts  or  waive  any  of  the  company's  rights 

or  requirements,  and  that  none  of  these  acts 

can  be  done  by  the  agent  taking  this  applica- 


delivered  the  policy  knew,  at  the  time  of  so- 
liciting the  writing  and  the  delivery  thereof, 
of  this  false  representation  made  by  the  insur- 
ed. Held  that,  in  view  of  the  express  limita- 
tions upon  the  power  of  the  soliciting  agent 
who  received  the  application  and  who  made 
manual  delivery  of  the  policy,  the  knowledge  of 
such  agent  is  not  imputable  to  the  insurer. 

Certified  Question  from  Court  of  Appeals. 

Action  by  E.  B.  Patten  against  the  New 
York  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brought  error  to 
the  Court  of  Appeals,  which  certified  a  ques- 
tion to  the  Supreme  Court  Question  answer- 
ed in  the  negative. 

Bryan  ft  IVflddlebrooks,  of  Atlanta,  and 
Franklin  ft  Langdale,  of  Yaldostia,  for  plain- 
tiff in' error. 

E.  K.  Wilcox,  of  Yaldosta,  for  defendant  in 
error. 

GEORGE,  J.  The  question  ^rtlfled  by  the 
Court  of  Appeals  is  based  upon  the  follow- 
ing state  of  facts: 

'TThis  was  a  suit  upon  a  policy  of  life  insur- 
ance issued  by  the  New  York  Life  Insurance 
Company.  A  verdict  was  returned  in  favor  of 
the  plaintiff,  and  a  new  trial  was  subsequently 
denied.  The  undisputed  evidence  showed  the 
insured,  in  his  written  and  signed  application 
for  the  policy  sued  upon,  made  a  false  repre- 
sentation as  to  a  matter  material  to  the  risk, 
to  wit,  that  no  i4)plication  for  insurance  upon 
his  life  had  ever  been  declined  or  was  then 
pending.  It  idso  appears  that  in  that  applica- 
tion the  insured  stipulated  as  follows:  *I  agree 
•  •  •  that  only  the  president,  a  vice  presi- 
dent, a  second  vice  president,  a  secretary,  or 
the  treasurer  of  the  company  can  make,  modi- 
fy, or  discharge  contracts,  or  waive  any  of  the 
company's  rights  or  requirements,  and  that 
none  of  these  acts  can  be  done  by  the  agent 
taking  the  application.'  There  was  evidence 
showing  t^at  the  defendant  company's  agent 
who  solidted  and  delivered  the  policy  knew, 
at  the  time  of  the  solicitation,  the  writing  and 
the  delivery  thereof,  of  this  false  repi'esenta- 
tion  made  by  the  insured." 

The  question  Is  whether.  In  view  of  the  ex- 
press limitations  contained  in  the  application 
upon  the  authority  of  the  ag^it  who  receiv- 
ed the  application  and  who  made  the  manual 
delivery  of  the  policy,  the  knowledge  of  such 
agent  Is  imputable  to  the  insurer.  The 
question  excludes  that  dass  of  cases  where 
the  application  "contains  no  express  limita- 
tions upon  the  power  of  the  agent  It  also 
excludes  that  class  of  cases  where  the  ap- 
plication contains  express  limitations  upon 
the  power  of  the  agent,  but  where  the  appli- 
cant has  no  notice  or  knowledge  of  such  lim- 
itations, or  where  the  agent  has  himself  In- 
serted false  statements  without  authority 
from  the  applicant  and  without  his  knowl- 
edge or  assent    While  much  may  be  said  to 


tion."     The  insurance  agent  who  solidted  and  1  the  amtrary,  and  there  are  many  cases  In 
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other  jurisdictions  apparently  to  the  contra- 
ry, nevertheless,  In  view  of  our  own  cases, 
the  question  pn^pounded  must  be  answered 
In  the  negative.  In  the  recent  case  of  Reli- 
ance Life  Insurance  Co.  v.  Hightower,  148 
Ga.  843,  845,  08  S.  E.  469,  470,  this  court 
ruled: 

"An  insurance  company  may  limit  the  power 
of  its  agent;  and  when  notice  that  the  agent's 
power  is  limited  is  brought  home  to  the  in- 
sured in  such  manner  as  woul^  put  a  prudent 
man  on  his  guard,  the  insured  relies  at  his 
peril  on  any  act  of  the  agent  in  excess  of  his 
power.  The  insured  is  bound  by  plain  and  un- 
ambiguous limitations  upon  the  power  of  the 
agent  contained  in  his  policy." 

In  addition  to  the  cases  there  dted  see 
Home  Friendly  Society  v.  Berry,  94  Ga..  606, 
21  S.  E.  583.  See,  also,  Keasler  v.  Mutual 
Life  Insurance  CJo.  of  New  York,  177  N.  0. 
394,  99  S.  E.  97,  a  case  dealing  with  a  Geofr- 
gla  contract  of  jiif e  insurance ;  ^tna  Life  In- 
surance Ck>.  y.  Moore,  281  U.  S.  543,  84  Sup. 
Ct  186,  58  L.  Ed.  356;  Prudential  Life  In- 
surance Co.  V.  Moore,  231  U.  S.  560,  34  Sup. 
Ot  191,  58  L.  Ed.  367;  Mutual  Life  Insur- 
ance Co.  V.  Hilton-Green,  241  U.  8.  613,  36 
Sup.  Ot  676,  60  L.  Ed.  1202.  Attention  is 
again  directed  to  the  distinction  between  the 
powers  of  agents  of  fire  and  life  companies. 
Generally  the  agent  of  a  fire  insurance  com- 
pany has  power  to  fill  up  and  Ic^'ue  the  poll- 
cies^  and  the  acts  and  knowledge  of  such 
agent  are  the  acts  and  knowledge  of  the 
company.  There  is  therefore  manifest  pro- 
.priety  in  holding  that  the  knowledge  of  such 
agent  Is  Imputable  to  the  company.  This  is 
true  even  though  the  policy  undertakes  to 
limit  expressly  the  power  of  the  agent  In 
other  words,  where  the  agent  is  charged  by 
the  company  with  the  duty  of  acquiring 
knowledge  for  the  company,  or  is  clothed  by 
the  company  with  the  actual  or  apparent  au- 
thority to  act  for  the  company  in  the  issu- 
ance of  the  policy,  express  limitations  upon 
the  power  of  such  agent  will  not  prevent  the 
application  of  the  general  rule  that  knowl- 
edge of  the  agent  as  to  matters  within  the 
general  scope  of  his  authority  is  the  knowl- 
edge of  the  principal.  Johnson  v.  ^tna  In- 
surance Co.,  123  Ga.  404,  51  S.  E.  339,  107 
Am.  St  Rep.  92.  The  applicant  in  the  in- 
stant case  expressly  agreed  that  "the  agent 
taking  the  application*'  could  not  "waive  any 
of  the  company's  rights  or  requirements." 
Manifestly,  a  life  insurance  company  may 
define  and  limit  the  power  of  a  mere  solicits 
lug  agent;  and  one  dealing  with  such  agent 
cannot  set  up  a  waiver  which  he  knew  the 
agent  had  no  power  to  make.  The  fact  that 
such  agent  is  intrusted  with  the  policy  mere- 
ly for  the  piurpose  of  making  manual  deliv- 
ery thereof  to  the  applicant  does  not  alter  the 
case. 

All  the  Justices  concur. 


(26  Ga.  App.  3!i0) 

NEW   YORK   LIFE    INS.   CO.  Y.    PATTEN. 

(No.  10946.) 

(Court  of  Appeals  of  Georgia,  Division  No.  I* 

March  2,  1921.) 

(ByUdbus  hy  the  Court.) 

I.  Knowledge  of  agent  not  Impntabie  to  in* 
surer. 

"Where  the  written  application,  signed  hy 
the  applicant,  for  a  policy  of  life  insurance  con- 
tains a  stipulation  "that  only  the  president,  a 
vice  president,  a  second  vice  president,  a  secre- 
tary or  the  treasurer  of  the  company  can  make, 
modifyt  or  discharge  contracts  or  waive  any 
of  the  company's  rights  or  requirements,  and 
that  none  of  these  acts  can  be  done  by  the 
agent  taking  this  application,"  and  where  the 
applicant  makes  in  his  application  a  false  rep- 
resentation as  to  a  matter  material  to  the 
risk,  to  wit,  that  no  application  for  insurance 
upon  his  Ufe  had  ever  been  declined  or  was 
then  pending,  and  where  the  agent  who  solicit- 
ed and  delivered  the  policy  to  the  applicant 
knew  of  this  false  representation  at  the  time 
of  the  soliciting  and  delivery  thereof,  the 
knowledge  of  the  agent  was  not  imputable  to 
the  company,  and,  the  company  itself  having  no 
such  knowledge,  the  poUcy  was  void,  and  no 
recovery  could  be  had  thereon. 

Error  ftom  Cits  Ck>urt  of  Valdosta ;  J.  Q. 
Granford,  Judge. 

Action  by  E,  B.  Patten  against  the  New 
York  life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  in  conformity  to  answer  of  Su- 
preme Court  to  certified  question  (151  Ga. 
— ,  106  S.  E.  183). 

Bryan  &  Mlddlebrooks,  of  Atlanta,  and 
Franklin  &  LAUgdale,  of  Valdosta,  for  plain- 
tiff in  error. 

E.  K.  Wilcox,  of  Valdosta,  for  defendant 
in  error. 


liUKE,  J.  This  was  a  suit  upon  a  policy 
of  life  insurance  issued  by  the  New  York 
life  Insurance  Company.  A  verdict  was  re- 
turned in  favor  of  the  plaintiff,  and  a  new 
trial  was  subsequently  denied.  The  undis- 
puted evidence  showed  that  the  insured,  in 
his  written  and  signed  application  for  the 
policy  sued  upon,  made  a  false  representa- 
tion as  to  a  matter  material  to  the  risk,  to 
wit,  that  no  application  for  insurance  upon 
his  life  had  ever  been  declined  or  was  then 
pending.  It  also  appears  that  in  that  appli- 
cation the  insured  stipulated  as  follows: 

*'I  agree  *  •  •  tiiat  only  the  president,  a 
vice  president,  a  second  vice  president,  a  secre- 
tary, or  tiie  treasurer  of  the  company  can 
make,  modify,  or  discharge  contracts,  or  waive 
any  of  the  company's  rights  or  requirements, 
and  that  none  of  these  acts  can  bo  done  by  tht 
agent  taking  this  application." 
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There  was  evidence  showinsr  that  the  de- 
fendant company's  agent,  who  solicited  and 
delivered  the  policy,  knew,  at  the  time  of  the 
flolidtation,  the  writing,  and  the  delivery 
thereof,  of  this  talee  representation  made  by 
the  insured.  It  is  conceded  by  counsel  for 
the  insured  that  the  plaintiff  could  not  legal- 
ly recover  except  for  the  last-stated  fact.  He 
insists,  however,  that  as  the  soliciting  agent 
knew  of  the  false  representation  made  by  the 
insured  in  his  application,  the  knowledge  of 
the  agent  was  the  knowledge  of  the  company, 
and  it  therefore  waived  its  right  to  set  up 
this  false  representation  as  a  defense  to  the 
acticm. 

This  court  certified  to  the  Supreme  Court 
the  question  whether,  under  the  above-stated 
facts,  the  knowledge  of  the  company's  agent 
who  solicited  and  delivered  the  policy  was 
the  knowledge  of  the  company,  and  the  an- 
swer of  the  Supreme  Court  is  substantially 
set  forth  in  the  headnote  to  this  case.  See 
151  Ga.  — ,  106  S.  B.  183,  rendered  February 
19,  1921. 

It  follows  from  what  has  been  said  that 
the  verdict  in  favor  of  the  plaintiff  was  con- 
trary to  law  and  the  evidence,  and  that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial. 

Judgment  reversed. 

BROTLES,  a  J.,  and  BLOODWORTH.  J., 
concur. 


(26  Ga.  App.  374) 

SOVEREIGN   CAMP,  W.   0.  W.  V.   RICK8. 

(No.  11552.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Ifarch  4,  1921.) 

(ByUahua  5y  Bdiiwrial  Siaf.) 

lasvrance  ^s>755(2)— Agent  of  fratmrnal  so* 
eiflty  held  not  anthorlzed  to  waive  provision 
for  increased  premium  duiino  military  or 
■aval  service. 

Where  the  Constitution  and  laws  of  a  fra- 
ternal benefit  society,  made  a  part  of  a  certifi- 
cate by  the  application,  provided  that  no  offi- 
cer, employee,  or  agent  could  waive  any  condi- 
tions or  provisions,  and  a  certificate  required 
the  holder  when  entering  the  military  or  naval 
service  to  notify  the  home  office  and  pay  an 
additional  premium,  in  default  of  Tv^hich  it  pro- 
vided for  a  redaction  of  the  insurance,  a  state- 
ment by  an  agent  to  the  applicant  that  the 
society  had  waived  payment  of  such  additional 
premium  was  not  a  waiver  of  the  conditions  in 
the  certificate. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  hy  W.  E.  Ricks  against  the  Sover- 
piffn  Camp,  Woodmen  of  the  World.  Judg- 
iTiPnt  for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 


L.  L.  Moore,  of  Moultrie,  and  D.  E.  Brad- 
shaw,  of  Omaha,  Neb.,  for  plalntiif  in  error. 

Dowling  &  Askew,  of  Moultrie,  for  defend- 
ant in  error. 

STEPHENS,  J.  1.  Where  the  constitution 
and  laws  of  a  fraternal  benefit  society  pro- 
vide that  "no  ofiScer,  employee  or  agent  of 
the  Sovereign  Camp,  or  of  any  camp,  has  the 
power,  right  or  authority  to  waive  any  of  the 
conditions  upon  which  beneficiary  certificates 
are  issued,  or  to  change,  vary,  or  waive  any 
of  the  provisions  of  this  constitution  or  these 
laws,  nor  shall  any  custom  on  the  part  of  any 
camp  or  any  number  of  cami)B — with  or  with- 
out the  knowledge  of  any  sovereign  officer — 
have  the  effect  of  so  changing,  modifying, 
waiving,  or  foregoing  such  laws  or  require- 
ments," and  that  "each  and  every  beneficiary 
certificate  is  issued  only  upon  the  conditions 
stated  in  and  subject  to  the  constitution  and 
laws  then  in  force  or  thereafter  enacted," 
and  where  the  application  of  one  applying 
for  membership  in  the  society  and  for  the 
issuance  to  him  of  a  benefit  certificate  by  the 
society  provides'  that  tlie  provisions  of  the 
constituti<ni  and  laws  of  the  society  shall 
form  a  part  of  any  beneficiary  certificate 
issued  by  the  society,  and  where  the  consti- 
tution and  laws  provide  that  the  application 
and  certificate  shall  constitute  a  part  of  the 
beneficiary  contract  between  the  society  and 
the  member,  no  statement  made  by  any  offi- 
cer, employee,  or  agent  to  such  applicant, 
either  to  induce  him  to  make  application  or 
after  he  became  a  member  and  received  a 
certificate  that  the  society  had  waived  cer- 
tain provisions  in  its  constitution  and  laws, 
which  were  expressed  in  the  certificate  and 
became  a  part  of  the  contract,  could  amount 
to  a  waiver  by  the  society  of  any  of  the  pro- 
visions of  the  constitution  or  laws  or  condi- 
tions in  the  contract  New  York  Idfe  Ins. 
Ca  V.  Patten,  26  Ga.  Ai^.  — ~,  106  S.  E.  184. 
2.  Where  the  certificate  provided  that  if 
the  holder  thereof  should  enter  the  service 
in  any  branch  of  the  United  States  army  or 
navy  as  an  ofiiccr  or  enlisted  man,  and  should 
within '30  days  of  entering  such  service  noti- 
fy the  home  oflice  of  the  society  of  such  fact 
and  pay  a  certain  additional  premium  re- 
quired, he  would  then  be  insured  for  the  full 
amount  prescribed  in  the  certificate,  but  that 
upon  his  failure  to  give  such  notice  and  pay 
such  additional  premium  after  enteriag  the 
army  or  navy  of  the  United  States  the 
amount  prescribed  in  the  certificate  wopld. 
In  the  event  of  his  death  while  in  the  serv- 
ice outside  the  boundaries  of  the  United 
States  of  America,  be  reduced  to  an  amount 
to  be  ascertained  by  certain  rules  and  reg- 
ulations prescribed,  a  statement,  made  by 
an  agent  of  the  society  to  the  applicant  ap- 
plying for  a  certificate  in  contemplation  of 
j  entering  the  army  of  the  United  States,  that 
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the  society  had  waived  the  payment  of  such 
additional  premium,  and  that  in  the  event  of 
the  certificate  holder's  death  beyond  the 
boundaries  of  the  United  States  while  in  the 
United  States  army  or  navy  during  the  life 
of  the  certificate  the  beneficiary  or  benefi- 
ciaries named  in  the  certificate  would  receive 
the  full  amount  prescribed  in  the  certificate, 
less  the  amount  of  the  additional  premium 
required,  did  not  amount  to  a  waiver  of  the 
conditions  In  the  certificate. 

3.  In  a  suit  against  a  fraternal  benefit  so- 
ciety by  a  beneficiary  under  a  certificate  is- 
sued by  the  society,  where  the  Insured,  dur- 
ing the  life  of  the  certificate,  had  died  out- 
side the  boundaries  of  the  United  States  of 
America  while  serving  in  the  navy  of  the 
United  States,  and  where  the  undisputed  evi- 
dence showed  the  facts  as  above  set  forth,  a 
verdict  for  the  plaintiff  was  unauthorized. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  HII4L,  J.,  concur. 


(151  Ga.  191) 

WESTCHESTER   FIRE   iNS.  CO.  V.  BELL. 

(No.    1825.) 

(Supreme  Court  of  Georgia.     Feb.  21,  1921. 
Rehearing  Denied  Feb.  28,  1921.) 

(SyUahus  hy  the  Court.) 

Insurance  ^=942l*Damago  from  Mowing  up 
neighboring  building  to  prevent  spread  of  lire 
within  exception  as  to  explosion;  statutory 
provision  may  be  avoided  by  express  stipu- 
lation; exception  not  contrary  to  public  pol- 
icy. 
A  policy  issued  to  the  owner  of  a  described 
building  insured  him  in  a  stated  amount  against 
all  direct  loss  or  damage  by  fire,  except  as  pro- 
vided in  the  policy,  which  might  be  sustained 
by  the  assured  upon  the  building;  it  being  fur- 
ther provided  therein  that  the  insurer  should 
not  be  liable  for  loss  caused  directly  or  indi- 
rectly by  explosion  of  any  kind,  unless  fire  en- 
sues, and  in  that  event  for  damage  by  fire  only. 
JJtld,  that  a  loss  by  the  breaking  of  glass  in 
the  doors  and  windows,  and  by  the  destruction 
of  plastering  in  the  insured  building,  caused 
from  concussion  alone  produced  by  explosion 
of  dynamite  employed  by  the  fi^e  department 
of  a  city  in  blowing  up  a  neighboring  build- 
ing to  prevent  a  further  spread  of  a  conflagra- 
tion which  threatened  to  burn  the  injured  build- 
ing, fell  within  the  exception  stated  in  the  pol- 
icy, and  the  company  was  not  liable  therefor; 
and  this  is  true  notwithstanding  the  declaration 
in  the  dv.  Code  1910,  §  2476,  that  *'a  loss  or 
injury  may  occur  from  fire  without  the  actual 
burning  of  the  articles  or  property;  as,  a 
house  blown  up  to  stop  a  conflagration." 

Beck,  P.  J.,  and  Atkinson,  J.,  dissenting. 

Certiorari  from  Ck)urt  of  Appeals. 

Action  by  B.  F.  Bell,  administrator, 
against  the  Westchester  Fire  Insurance  Com- 
pany.    Judgment  for  plaintiff  was  affirmed 


by  the  Court  of  Appeals  (24  Ga.  App.  528, 101 
S.  E.  590),  and  defendant  brings  certiorarL 
Reversed.  Judgment  conformed  to  in  CJourt 
of  Appeals,  in  106  S.  E.  188. 

King  ft  Spalding,  of  Atlanta,  for  plaintiff 
in  error. 

McElreath  ft  Scott,  of  Atlanta,  for  defend- 
ant in  error. 

FISH,  C.  J.  BeU  brought  suit  against  the 
Westchester  Fire  Insurance  Company  In  the 
municipal  court  of  Atlanta,  upon  a  policy  of 
insurance  issued  by  the  defendant.  The  case 
was  tried  by  the  court  without  a  Jury,  upon 
an  agreed  statement  of  facts ;  and  judgment 
was  rendered  against  the  defendant;  it  was 
taken  by  certiorari  to  the  superior  court, 
where  the  judgmait  of  the  trial  court  was 
afl[irmed.  Upon  writ  of  error  to  the  0>urt  of 
Appeals  there  was  an  aflSrmance  of  the  rul- 
ing of  the  superior  court  24  Ga.  App.  528, 
101  S.  E.  590.  The  case  is  here  on  certiorari 
to  the  Court  of  Appeals. 

The  policy  was  on  the  building  known  as 
670  North  Boulevard  in  the  city  of  Atlanta. 
While  it  was  in  force  a  conflagration  occur- 
red In  the  city,  which  became  so  great  that 
the  fire  department,  in  order  to  prevent  its 
farther  progress,  resorted  to  the  use  of  dyna- 
ndte  to  blow  .up  the  buildings  in  the  patb 
of  the  fire,  the  purpose  being  to  thus  stop  the 
progress  of  the  conflagration,  and  to  prevent 
its  extending  beyond  the  buildiugs  thus  dy- 
namited. A  building  approximately  150 
feet  distant  from  No.  670  was  for  such  pur- 
pose dynamited,  but  no  part  thereof  was 
burned,  but  the  concussion  of  the  air  result* 
ing  from  the  explosion  caused  by  the  dyna- 
mite brolce  many  glasses  in  the  doors  and 
windows  and  destroyed  plastering  in  No. 
670,  the  insured  building,  which  was  not  ig- 
nited by  fire.  Due  proof  of  such  loss  was 
made  by  the  plaintiff.  The  question  wheth- 
er the  insurance  company  would  have  been 
liable  under  the  policy,  in  view  of  the  gen- 
eral law  of  insurance,  or  under  the  Civil 
Code  1910,  I  2476,  providing  that: 

"A  loss  or  injury  may  occur  from  fire  with- 
out the  actual  burning  of  the  article  or  prop- 
erty; as,  a  house  blown  up  to  stop  a  conflagra- 
tion" 

— had  there  been  no  excepting  clause  in  the 
policy,  is  .of  course  not  here  for  decision. 
The  only  question  presented  for  determina- 
tion is  whether  or  not  the  loss  claimed  is 
covered  by  the  policy  in  suit,  or  excepted 
therefrom. 

It  is  clear  to  us  that  the  loss  was  not  cov- 
ered by  the  policy,  but  fell  squarely  within 
the  exception  set  out  therein.  The  policy  in- 
sured ''against  all  direct  loss  or  damage  by 
fire,  except  as  provided  in  the  policy,  whldi 
might  be  sustained  by  the  assured  upon**  the 
building  known  as  No.  670,  etc    The   ex- 
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ception  is  that  the  company  "shall  not  be  |  falls  within  the  exception,  and  that  the  com- 


liable  for  loss  caused  directly  or  Indirectly 
by  invasion,  insurrection,  riot,  dvil  war  or 
commotion,  or  military  or  usurped  power,  or 
by  order  of  any  civil  authority ;  or  by  theft ; 
or  by  neglect  of  the  insured  to  use  all  reason- 
able means  to  save  and  preserve  the  prop- 
erty at  and  after  a  fire  or  when  the  property 
is  endangered  by  fire  in  neighboring  premis- 
es; or  (unless  fire  ensues,  and,  in  that  event, 
for  damage  by  fire  only)  by  explosion  of  any 
kind,  or  lightning,  but  liability  for  direct 
damage   by  lightning  may  be  assumed  by 
specific  agreement  hereon."    The  exception 
expressly  states  that  the  company  shall  not 
be  liable  for  loss  caused  directly  or  Indirect- 
ly by  explosion  of  any  kind,  unless  fire  en- 
sues, and,  in  that  event,  for  damage  by  fire 
only.    This  language  is  explicit  and  imequiv- 
ocal.    The  use  of  the  expression  "explosion 
of  any  kind"  indicates  that  explosions  of 
more  than  one  kind  were  contemplated ;  and 
the  obvious  meaning  of  the  exception  is  that 
the  company  shall  not  be  liable  for  loss  caus^ 
ed  directly  or  Indirectly  by  any  kind  of  an 
explosion    whatsoever,    unless    fire    ensues 
from  the  explosion,  and  in  that  event  the 
company  shall  be  liable  for  damages  caused 
by  the  fire  only,  and  not  by  the  explosion. 
The   provision   of   our   Civil   Code,   |  2476, 
which,  in  effect,  declares  that  a  house  blown 
up  to  stop  a  conflagration  may  be  considered 
a  loss  by  fire,  if  applicable  to  the  facts  of 
this  case,  cannot  be  considered  a  part  of  the 
contract  of  Insurance  under  the  policy  here 
Involved,  for  the  conclusive  reason  that  the 
language  embodied  in  the  exception  in  the 
pc^cy  necessarily  excludes  the  provisions  of 
the  Code  section  from  the  contract  made  by 
the  policy.    The  exception  was  doubtless  in- 
serted in  the  policy  with  the  specific  inten- 
tion of  preventing  such  Code  section,  and 
similar  statutes  of  other  states,  as  well  as 
the  general  law  of  insurance  as  pronounced 
by  some  courts  from  becoming  a  part  of  the 
policy.     The  Code  section  not  requiring  ex- 
pressly, or  even  impliedly,  that  its  provi- 
sions shall  become  and  constitute  a  part  of 
every   ix>licy  of  fire  insurance  executed  In 
this  state,  the  parties  to  such  a  contract  of 
insurance  had  a  right  to  avoid  Its  applica- 
tion by  an  express  stipulation  In  the  policy 
which  necessarily  excluded  it     Nor  do  we 
see  how  the  contract  of  insurance  entered 
into  voluntarily  and  knowingly  by  the  par- 
ties thereto,  and  which  necessarily  eliminates 
therefrom  a  provision  of  the  Code  that  the 
blowing  up  of  a  house  to  prevent  a  conflagra- 
tion may  be  a  fire  loss,  contravenes  public 
IK)llcy. 

The  question  whether  a  loss  of  the  char- 
acter of  that  in  this  case  falls  within  an  ex- 
ception in  a  policy  similar  to  the  one  here 
involved  has  been  before  many  courts  of 
last  resort ;  and  the  overwhelming  weight  of 
authority  is  to  the  effect  that  such  a  loss 


pany  is  not  liable.  See  United  States  Life, 
etc.,  Co.  V.  Foote,  22  Ohio  St.  340,  10  Am. 
Rep.  735;  Transatlantic  Fire  Ins.  Co.  v. 
Dorsey,  56  Md.  70,  40  Am.  Rep.  403;  Briggs 
V.  Ins.  Co.,  53  N.  Y.  446,  449;  Mitchell  v. 
Potomac  Ins.  Co.,  183  V,  S.  42,  22  Sup.  Ct 
22,  46  L.  Ed.  74 ;  Washburn  v.  Western  Ins. 
Co.,  Fed.  Cas.  No.  17,216;  Phoenix  Ins.  Co. 
V.  Greer,  61  Ark.  509,  33  S.  W.  840;  Heuer 
V.  Winchester  Fire  Ins.  Co.,  151  III.  331,  37 
N.  E.  873,  affirming  44  111.  App.  429 ;  Miller 
V.  London,  etc..  Fire  Ins.  Co.,  41  IlL  App. 
305 ;  Caballero  v.  Home  Mutual  Ins.  Co.,  15 
La.  Ann.  217 ;  Hustace  v.  Phenlx  Ins.  Co.,  175 
N.  Y.  292,  67  N.  E.  592,  62  L.  R.  A.  651,  re- 
versing 71  App.  Div.  309,  75  N.  Y.  Supp.  568 ; 
German  Fire  Ins.  Co.  v.  Roost,  55  Ohio  St. 
581,  45  N.  E.  1097,  36  L.  R.  A.  236,  60  Am. 
St  Rep.  711 J  Smiley  v.  Citizens*  Fire  & 
Life  Ins.  Co.,  14  W.  Va.  33;  Insurance  Co. 
V.  Tweed,  74  U.  S.  (7  Wall.)  44,  19  L.  Ed. 
65;  Conunercial  Ins.  Co.  v.  Robinson,  64  111. 
265,  16  Am.  Rep.  557 ;  Dows  v.  Faneuil  Hall 
Ins.  Ca,  127  Mass.  346»  34  Am.  Rep.  3&i; 
Hall  y.  National  Fire  Ins.  Co.,  115  Tenn.  513, 
92  S.  W.  402,  112  Am.  St.  Rep.  870,  5  Ann. 
Cas.  779;  Everett  v.  London  Assur.,  19  C. 
B.  N.  S.  126;  Ross  v.  Liverpool,  etc,  Ins. 
Co.,  83  N.  J.  Law,  342,  84  AtL  1060;  Bp- 
pens  V.  Hartford  Fire  Ins.  Co.,  99  App.  Div. 
221,  90  N.  Y.  Supp.  1035;  Phoenix  Ins.  Co. 
V.  Adams  (Ky.)  127  S.  W.  1008;  Metropoli- 
tan Casualty  Ins.  Co.  v.  Bergheim,  21  Colo. 
App.  527,  122  Pac.  812. 

Judgment  reversed. 

All  the  Justices  concur,  except 

BECK,  P.  J.,  and  ATKINSON.  J.  (dissent- 
ing). The  statute  (Civil  Code,  |  2476)  refer- 
red to  in  the  opinion  of  the  majority,  defines 
"loss  by  fire,"  and  makes  it  include  loss  by 
explosion  of  dynamite  when  done  to  stop  a 
conflagration.  Under  this  definition,  a  loss 
is  "by  fire,"  whether  caused  by  actual  flame& 
or  from  explosion  of  dynamite  made  to  stop 
a  confiagratlon.  The  contract  of  insurance 
must  be  construed  in  connection  with  the 
statute,  which  becomes  a  part  of  the  con- 
tract. The  explosion  of  dynamite  to  stop  the 
conflagration  was  intentional,  and  was  done 
for  the  benefit  of  both  the  insurer  and  in- 
sured. That  is  not  the  kind  of  explosion  con- 
templated by  the  exception  in  the  policy  of 
insurance.  It  had  reference  to  accidental 
explosions  or  explosion  from  other  causes, 
such  as  might  result  from  negligence  or 
wrongdoing,  or  other  cause  than  voluntary 
act  where  necessary  and  d(«e  to  stop  a  con-^ 
flagration.  Applying  the  contract  as  em*> 
bodying  the  statute,  if  dynamite  Is  exploded 
to  prevent  a  conflagration,  and  a  window  in 
a  neighboring  building  be  broken  by  the  con- 
cussion, the  loss  would  be  cs  much  a  direct 
loss  by  fire,  within  the  meaning  of  the  con- 
tract, as  if  a  burning  coal  blowing  from  a 
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conflagration  shonld  touch  the  window  and 
cause  it  to  break  from  the  heat  If  the  con- 
tract, as  embodied  in  the  policy  of  insurance, 
should  be  literally  or  strictly  construed  with- 
out reference  to  the  statute,  a  different  re* 
suit  would  be  required;  but  the  statute  is 
by  operation  of  law  written  into  the  con* 
tract,  and  its  provisions  are  not  excluded 
expressly  or  by  necessary  implication  by  the 
language  of  the  policy.  The  decisions  cited 
by  the  majority  did  not  involye  cases  in 
which  statutes  similar  to  the  Code  provi- 
sion, supra,  entered  into  the  contract 

(20  Oa.  App.  360) 

WESTCHESTER  FIRE   INS.  CO.  V.  BELL. 

(No.  10586.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  2,  1921.) 

Error  from  Superior  Ck>art,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  B.  F.  Bell,  administrator,  against 
the  Westchester  Fire  InBurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings  er- 
ror. Reversed  in  conformity  to  judgment  of 
the  Supreme  Court  on  certiorari.  106  S.  B. 
186.  For  former  Judgment  of  the  0>urt  of  Ap- 
peals, see  24  Ga.  App.  528,  101  S.  £3.  500. 

Khig  ft  Spalding  and  Spalding,  MacDougald 
&  Sibley,  all  of  Atlanta,  for  plaintiff  in  error. 

McElreath  A  Scott,  of  Atlanta,  for  defendant 
in  error. 

LUKE,  J.  The  judgment  originally  rendered 
by  this  court  in  this  case  (24  Ga.  App.  52^ 
101  S.  E.  500),  having  been  reversed  by  the 
Supreme  CJourt  (151  Ga.  — ,  106  S.  R  186), 
the  former  judgment  of  this  court  is  vacated, 
and  the  judgment  of  the  trial  court  is  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 

concur. 

(26  Oa.  App.  371) 

DISTRICT  GRAND  LODGE  NO.  18,  Q.  U. 
0.  0.  F.,  V.  MORRIS  et  al.    (No.  11413.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1921.) 

(SpUahiU  by  the  Court.) 

I  Insurance  ^=»77I^Law  of  benefit  society 
as  to  persons  who  might  be  beneficiaries  held 
bimlino  and  enforceable. 

Where  it  does  not  appear  that  the  charter 
of  a  benefit  society  prohibits  the  society  from 
designating  what  classes  of  persons  may  be 
named  as  beneficiaries  in  the  benefit  certificates 
issued  by  it  to  its  members,  and  where  there 
is  nothing  in  the  laws  of  the  state  in  which 
the  charter  ia  granted  prohibiting  such  designa- 
tion, a  rule  or  law  of  the  society,  printed  on  | 


the  back  of  the  certificate,  and  by  the  terms  of 
the  certificate  expressly  made  a  part  thereof, 
prescribing  that  "only  persons  related  to  mem- 
bers by  consanguinity  or  who  sustain  the  re- 
lation of  husband  and  wife  shall  be  designated 
♦  •  •  as  beneficiaries:  Provided,  however, 
that  the  former  class  shall  only  be  designated 
when  they  are  dependent  upon  the  member  for 
support  and  maintenance"--iB  binding  and  en^ 
forceable.  Union  Fraternal  League  v.  Walton, 
112  Ga.  315,  87  S.  E.  389. 

2.  luaurance  ^=s»777— Knowledge  of  oflleers  of 
subordinate  lodge  that  designated  beneficia- 
ries were  net  entitled  to  be  designated  held 
not  notice  te  society. 

Where  it  is  provided  in  the  tME^plication, 
which  by  the  terms  of  the  certificate  is  made  a 
part  of  the  contract,  that  knowledge  by  or  in- 
formation to  the  ofBcers  of  the  subordinate 
lodge  of  the  society  shall  not  be  notice  to  the 
society  or  binding  upon  it,  but  that  the  society 
shall  be  bound  only  by  knowledge  or  information 
in  writing  to  the  ofBcers  of  the  bureau  of  ei^ 
dowment  of  the  society,  any  knowledge  or  in- 
formation had  by  the  ofScers  of  Uie  subordinate 
lodge,  either  at  the  time  of  the  issuance  of  the 
certificate  or  afterwards,  that  the  beneficiaries 
named  therein  were  not  such  as  were  entitled 
to  be  named  as  beneficiaries  and  receive  bene- 
fits under  the  laws  of  the  society,  is  not  notice 
to  the  society.  Union  Fraternal  League  v. 
Walton,  112  Ga.  316,  37  S.  E.  889. 

3.  Insuranoe  ^=:>777*Verdlct  for  plaintiff  un» 
authorized,  where  beneficiaries  were  not  wltl»- 
in  classes  specified  and  society  was  not  charg- 
ed with  notice. 

In  a  suit  on  the  policy  by  the  beneficiaries 
named  therein,  where  it  appeared  that  none  of 
them  sustained  the  relation  of  husband  or  wife 
to  the  insured,  or  were  dependent  upon  him  for 
support  and  maintenance,  and  where  it  appear- 
ed that  no  notice  of  these  facts,  either  at  the 
time  the  policy  was  issued  or  afterwards,  was 
ever  possessed  by  the  officers  of  the  bureau  of 
endowment  of  the  society,  but  was  posaesaed 
ouly  by  certain  officers  of  the  subordinate  ledge, 
a  verdict  for  the  plaintiff  was  uaauthorized. 

Error  from  City  Court  of  Sparta;  F. 
Holmes  Johnson,  Judge. 

Action  by  J.  A.  Morris  and  others  against 
the  District  Grand  Lodge  No.  18,  Grand 
United  Order  of  Odd  Fellows  of  America, 
Jurisdiction  of  Georgia.  Judgment  for  plain- 
cifir,  and  defendant  brings  error.    Reversed. 

C.  P.  Goree,  of  Atlanta,  for  plaintiff  in 
error. 

Wiley  &  Lewis,  of  Sparta,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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CALLAWAY  V.  JANKO.    (No.   1 1381.) 

(Court  of  Appeals  of  Georgia,  DlTiBion  No.  2. 

Feb.  24,  1921.) 

fSyUahUt  hy  Bdiiorial  Biaff.) 

I.  Malldotts  prosectition  ^s» 1 6  — Probable 
eause  aaffloioirt  defense,  eetwithetaRdlng 
■alice. 

Probable  cauae  alone,  without  any  proof  of 
the  absence  of  malice,  ie  a  defense  to  a  suit 
for  malidons  pro8ecation«  or  malicions  use  of 
legal  process. 


2.  Preoees  ^s»l7l— Ie  actlee  for  malleleaa  uf, 
lastmetlee  for  defeiidaMt,  If  eett  iROtltnted 
with  probable  oeiiee  and  wlthoot  nallee^  held 
■Isleedino. 

In  an  action  for  malidons  nse  of  legal  pro- 
cess in  a  bail  trover  suit,  in  which  plaintiff  was 
arrested,  an  instruction  that,  if  the  suit  was  In- 
itituted  with  probable  cause,  with  good  faith, 
aod  without  malice,  plaintiff  could  not  recover, 
was  erroneous,  as  giving  the  impression  that 
it  was  necessary  to  show  both  probable  cause 
and  the  absence  of  malice,  though  the  law  was 
stated  correctly  In  another  portion  of  the 
charge. 

Error  from  Superior  Oonrt,  Fulton  €k>un- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Nathan  Jauko  against  1^  0. 
Callaway.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

T.  B.  Higdon,  of  Atlanta,  for  plaintiff  in 
error. 

G.  D.  Maddox  and  S.  M.  CasUeton,  both 
of  Atlanta,  f6r  defendant  in  error. 

STESPHBNS,  J.  [1,2]  1.  Probable  cauae 
*  alone,  without  any  proof  of  the  absence  of 
malice^  is  a  defense  to  a  suit  for  a  malicious 
prosecution  or  a  malicious  use  of  legal  pro- 
cess. Upon  the  trial  of  an  action  for  ,nmll- 
dou8  use  of  legal  process,  it  was  therefore 
error  to  charge  that  If  the  prosecution,  whi(di 
waa  a  trover  suit  to  recover  a  piano,  insti- 
tuted against  the  plaintiff  by  the  defoid- 
ant,  and  which  caused  the  plalntUTs  arrest, 
was  instituted  by  the  defendant  with  proba- 
ble cauae,  with  good  faith,  and  without  mal- 
ice, the  plaintiff  could  not  recover.  Such 
diarge  was  error,  even  though  the  judge 
elsewhere  in  his  charge  correctly  stated  the 
law.  Such  erroneous  statement,  standing 
unretracted,  was  calculated  to  influence  the 
Jury  and  ^ve  them  the  impression  that  it 
was  necessary  to  a  successful  defense 
against  a  suit  for  a  malicious  use  of  legal 
process,  where  probable  cause  appeared,  to 
show  the  absence  of  malice.  The  language 
Id  the  diarge  excepted  to  reads  as  follows: 

*'If  the  proceedings  were  instituted  in  gooa 
faith,  with  probable  cause,  and  without  malice, 
the  defendant  had  the  right  to  institute  these 
proceedings  for  his  property,  and  the  plaintiff 
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S.B.)  ^ 

could  not  recover.  In  this  case,  gentlemen,  I 
charge  you  that  under  the  undisputed  evidence 
Mr.  Calloway  would  have  a  right  to  institute 
bail  trover  proceedings  in  the  name  of  and  for 
his  principal,  the  Commercial  Security  Com- 
paiiy>  provided  he  had  probable  cause  and  it 
was  not  carried  on  with  malice." 

2.  Since  the  judgment  denying  the  defend* 
aaf 8  motion  for  a  new  trial  is  reversed,  it 
is  not  necessary  to  pass  upon  the  assignment 
of  error  to  the  effect  that  the  verdict  for 
tlie  plaintiff  is  excessive. 

3.  No  other  error  of  law  appearSf  and  the 
judgment  is  reversed,  upon  the  ground  that 
the  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial  upon  the  ground  of 
the  above  error  in  the  charge. 

Judgm^it  reversed. 

JBNKINS,  P.  J.,  and  HILL,  J«,  concur. 


(26  Oa.  App.  80»> 
UNION  MFQ.  CO.  v.  HEATH. 

HEATH  V.  UNION  MFQ.  CO. 

(Not.  1 1661,  11666.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Teh.  16,  1921.) 

(8yUabu9  hy  iKe  Cwtrt,} 

1.  Master  and  servant  ^=>234(l)— lajnry  by 
known  or  disoovorabie  defeot  not  aotlonable. 

While  the  master  is  bound  to  ezerdse  ordi- 
nary care  in  furnishing  machinery  reasonably 
safe  for  his  servant  to  operate  with  ordinary 
care  and  diligence,  yet  the  servant  assumes 
the  ordinary  rislc  of  his  employment  and  is 
bound  to  exercise  his  own  skill  and  diligence 
to  protect  himself,  and  where  he  is  injured  by 
reason  of  a  defect  in  the  machinery  caused  by 
the  failure  of  the  master  to  comply  with  the 
above  duty,  the  servant  cannot  recover  if  he 
knew  of  the  defect  and  the  danger  incident 
thereto,  or  could  by  the  exercise  of  due  care 
have  discovered  the  danger  and  avoided  the 
injury.     Civil  Code  1910,  H  3130,  3131. 

2.  Master  and  servant  <9s»234(4),  236(6)— In- 
Jury  to  machine  operator  from  known  or  dis* 
ooverable  defeot  held  not  aotionable;  danger 
from  defective  maobine  held  obvious. 

Where  a  servant  in  the  discharge  of  his 
duty  in  feeding  cotton  to  a  machine  which  re- 
ceives the  cotton  on  steel  teeth  revolving  on  a 
cylinder  is,  by  too  great  an  intake  of  the  cotton 
caused  by  a  too  large  and  defective  construction 
of  the  mouth  of  the  machine,  injured  by  his 
hand  becoming  caught  in  the  revolving  teeth, 
he  cannot  recover  from  the  master  for  an  in- 
jury caused  by  the  master's  failure  to  comply 
with  the  duty  mentioned  in  the  presiding  para- 
graph, even  though  the  master  knew  of  the  de- 
fective condition  of  the  machine  and  the  dan- 
ger incident  to  operating  it,  when  it  appears 
that  the  servant  also  knew  of  such  defect  and 
danger,  or  by  due  care  could  have  discovered 
such  danger.    Where  a  bar  or  guard,  belonging 
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over  the  mouth  of  the  machine  for  the  purpose 
of  regulating  and  retarding  the  inflow  of  the 
cotton,  is  displaced,  and  the  mouth  of  the  ma- 
chine thereby  rendered  too  large,  thus  causing 
the  machine  to  become  dangerous  to  one  feed- 
ing cotton  into  it  with  the  hand,  such  danger 
is  perfectly  obvious  to  a  servant  who  actually 
knows  of  the  defect. 

3.  Master  and  servant  ^=9245(4)— Injury  to 
servant  knowing  obvious  danoor  from  oom- 
pllanoe  with  order  not  aotlonable. 

A  servant  cannot  recover  for  an  injury 
upon  the  ground  of  having  complied  with  a  neg- 
ligent order  of  the  master  if  the  servant  knew  of 
the  obvious  danger  incident  to  a  compliance  with 
the  order.  Southern  Railway  Co.  v.  Taylor, 
187  Ga.  704,  73  S.  E.  1055,  and  cases  there  cited. 

4.  Master  and  servant  <$=»260(3)  —  Petition 
showing  servant  knew  of  delect  and  that  dan- 
ger was  obvloae  states  no  oanse  of  aotlon. 

In  a  suit  hf  a  servant  against  the  master 
to  recover  damages  for  a  personal  injury  al- 
leged to  have  been  cctused  by  the  negligence 
of  the  master  in  failing  to  furnish  machinery 
reasonably  safe  for  the  servant  to  operate, 
where  the  plaintiff  declares  upon  the  above- 
stated  facts,  no  cause  of  action  is  alleged,  and 
it  is  error  to  overrule  a  general  demurrer  to 
the  petition.  / 

Error  from  City  Court  of  Gre^isboro; 
Jos.  P.  Brown,  Judge. 

Action  by  W.  C.  Heath  against  the  Un- 
ion Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error,  and 
plaintiff  files  a  cross-lAll  of  exceptions. 
Judgment  reversed,  and  cross-Mil  of  excep- 
tions dismissed. 

Bryan  &  Mlddlebrooks,  of  Atlanta,  and 
No^  P.  Park,  of  Greensboro,  for  plaintiff  in 
error. 

Miles  W.  Lewis,  of  Greensboro,  for  defend- 
ant in  error. 

STEIPHENS,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions;  cross-bill  of  excep- 
tions dismissed. 

JENKINS,  P.  J.,  and  HILL,  J^  concur. 


(26  Ga.  App.  339) 

8HEHAN  V.  KEEN.     (No.   1 1416.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  26,  1921.) 

(Syllahus  hy  ike  Court,) 

1.  Libel  anit  slander  ^=s>46— Employer's  state- 

meat  dorlng  Investloation  that  employ^  stole 

shoes  held  privileged. 

Daring  an  investigation  by  the  proprietor 

of  a  mercantile  house  of  the  loss  of  a  pair  of 

shoes,  which  one  of  the  clerks  admitted  was 

taken  by  him,  but  not  with  a  felonious  intent,  a 

charge  by  the  proprietor  that  the  clerk  stole 

the  shoes,  made  in  the  presence  of  one  of  the 

other   c'erks  and   to  certain  members  of  the 


family  of  the  clerk  charged  with  the  theft, 
when  made  only  for  the  purpose  of  effecting 
a  return  of  the  shoes,  was  a  privileged  commu- 
nication, made  "in  the  performance  of  a  private 
duty"  and  with  a  "bona  fide  intent  •  •  •  to 
protect  his  own  interest  in  a  matter  where  it 
is  concerned."     CSv.  Code  1910,  §  4436. 


2.  Libel  and  slander  ^=s> 1 12(1)— Verdict  for 
defendant  demanded  when  evidence  of  privi- 
lege unoontradloted. 

Where  a  suit  for  slander  was  brought 
against  the  proprietor  by  the  derk  charged 
with  the  theft  of  the  ^}ioes,  and  the  evidence 
of  the  proprietor  was  to  the  effect  that  the 
charge  was  made  by  him  under  such  circum- 
stances and  for  such  purpose,  and  where  such 
evidence  stands  uncontradicted  and  undisputed, 
the  defendant's  plea  of  privilege  was  sustain- 
ed, and  a  verdict  in  his  favor  was  demanded  by 
the  evidence.  See  note  in  86  L.  R.  A.  (N.  8.) 
449. 

Brror  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Action  by  J.  D.  Keen  against  George  She- 
han.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

G.  C.  Bldgood,  Geo.  B.  Davis,  J.  S.  Adams, 
and  R.  Earl  Canq;>,  all  of  Dublin,  for  plaintiff 
in  error. 

Burch  &  Daley,  of  Dublin,  for  defendant  In 
error. 

STEPHENS,  J.    Judgment  reversed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(26  Ga.  App.  S30) 
RAKESTRAW  V.  LUBBOCK.     (No.   11581.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 

(SyUahuM  hy  the  Oouri.) 

1.  Landlonl  and  tenant  ^s»25(2)— Lease  axe- 
outed  by  tenant  under  seal  and  by  landlonl 
not  under  seal  valid  as  simple  contract. 

A  lease  contract  executed  by  the  tenant 
under  seal  and  by  the  landlord  not  under  seal, 
while  not  a  contract  under  seal,  is  neverthe- 
less a  valid  simple  contract  in  writing.  See, 
in  this  connection,  Allen  v.  Montgomery,  25 
Ga.  App.  817,  105  S.  B.  83. 

2.  Landlord  and  tenant  ^s»296( I)— Tenant 
cannot  be  summarily  dispossessed  because  of 
subletting  contrary  to  aoreement. 

Except  in  cases  of  a  tenant  at  wHl  or  suf- 
ferance, a  tenant  may  be  dispossessed  by 
summary  proceedings  only  when  he  fails  to  pay 
the  rent  when  due  or  when  holding  over  and 
beyond  the  term  for  which  the  premises  have 
been  rented  to  him.  It  follows  that  the  viola- 
tion by  a  tenant  of  his  written  contract  "not 
to  sublet  the  premises  or  any  part  thereof 
without  the  written  consent  of"  the  landlord 
does  not  authorize  the  landlord  to  summarily 
dispossess  the  tenant.    Civil  Code  1910,  {  5385. 
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3.  Landlord  and  toaant  ^=»89i/2,  309^— Lease 
nay  be  renewed  hy  paying  rent  te  landlord's 
agents;  Inference  of  renewal  authorized 
when  tenant  oontlnvee  to  pay  rent;  inference 
against  renewal  not  demanded  when  evidence 
conflicting. 

A  lease  may  be  renewed  by  the  tenant  for 
•n  additional  term  by  a  payment  of  the  rent 
under  the  terms  of  the  lease  to  the  duly  au- 
thorized a^nt  of  the  landlord,  and  where  the 
tenant  after  the  termination  of  the  lease  con- 
tract continues  to  pay  rent  to  the  agent  of  the 
landlord  who  receives  the  rent,  the  inference 
is  authorized  that  the  lease  was  renewed  un- 
der its  terms.  There  appearing  a  conflict  in  the 
evidence  as  to  whether  or  not  the  agent  had 
authority  to  act  for  the  landlord  in  receiving 
the  rent  and  renewing  the  lease,  the  inference 
is  not  demanded  that  the  lease  had  not  been 
renewed,  and  that  the  tenant  was  holding  over 
beyond  his  term,  or  that  he  had  not  paid  the 
rent. 

4.  Landlord  and  tenant  ^=s>308 (3)— Verdict  for 
tenant  in  proceeding  to  dispossess  held  au- 
thorized by  evidence. 

This  being  a  proceeding  by  a  landlord  to 
dispossess  his  tenant  under  Civil  Code,  1910,  f 
53S5,  and  the  evidence  authorizing  the  infer- 
ence that  the  tenant  had  paid  the  rent,  and 
that  he  was  not  holding  over  beyond  his  term, 
a  verdict  for  the  defendant  was  authorized,  and 
the  judge  did  not  err  in  overruling  the  cer- 
tiorari. 

Error  from  Superior  CJourt,  Fulton  Ooanty ; 
Geo.  U  Bell,  Judge. 

Suit  by  R.  A.  Rakestraw  against  F.  R.  Lub- 
bock. Judgment  for  defendant,  and  certiora- 
ri overruled,  and  plaintiff  brings  error.  Af- 
finned. 

Lawton  Nalley,  of  Atlanta,  for  plaintiff  In 
errw. 

Fred  BL  Harrison  and  B.  H.  Hill,  both  of 
Atlanta,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  afl^rmed, 

JBNKINS,  P.  J.,  concurflL 
FnrJs  J.»  disqualified. 


certain  designated  periods,  is  entire,  and  a 
failure  by  him  to  make  any  one  of  the  deliveries 
at  the  time  agreed  upon  amounts  to  a  breach 
of  the  entire  obligation  and  gives  to  the  buyer 
the  right  to  elect  to  bring  suit  before  maturity 
for  such  damages  as  he  may  have  sustained 
by  reason  of  such  breach.  Civ.  Code  1910,  i§ 
3588,  4121,  4223,  4228,  4389:  Henderson  Ele- 
xator  Co.  v.  North  Georgia  Milling  Co.,  126 
Ga.  279.  55  S.  E.  50;  Central  Georgia  Brick 
Co.  V.  Carolina  Portland  Cement  Co.,  136  Ga. 
693,  71  S.  E.  1048;  Phosphate  Mining  Co.  v. 
Atlanta  Oil  St  Fertilizer  Co.,  20  Ga.  App.  660, 
93  S.  E.  532;  3  WilUston  on  Contracts,  g8  1298, 
1336. 

2.  Sales  ^=s>4 18  (7)— Measure  of  damages  for 
seller's  breach  of  oontraot  for  delivery  in  In- 
stallments stated;  damages  lyot  abated  be- 
eause  buyer  had  no  use  for  goods  or  did  not 
purchase  them  In  the  market. 

In  such  an  action  the  buyer  may  recover 
such  damages  as  he  would  have  sustained  by 
a  nonperformance  by  the  seller  of  his  obliga- 
tions upon  their  maturity,  viz.  the  difference  in 
the  contract  price  and  the  market  value  at  the 
time  and  place  of  delivery,  subject  to  abate- 
ment by  any  circumstances  of  which  the  buyer 
ought  reasonably  to  have  availed  himself  or 
did  avail  himself  to  mitigate  his  loss.  Roehm 
V.  Horst,  178  U.  S.  1,  20  Sup.  Ct.  780,  44  L. 
Ed.  953;  3  Williston  on  ContracU,  i  1297. 
It  is  no  defense  to  the  seller  and  no  ground  for 
abatement  in  the  buyer's  damage  that  the  lat- 
ter contracted  for  the  bottles  for  a  purpose  not 
mentioned  in  the  contract,  and  that  he  had  no 
use  for  them  or  that  he  failed  to  go  into  the 
market  and  buy. 

3.  Sales  ^==>  1 76 (3)— Demand  that  seller  deliver 
Installment  does  not  waive  right  to  sue  for 
breach  if  demand  refused. 

Where  the  seller  defaulted  in  making  a 
periodic  delivery  under  the  contract,  a  demand 
by  the  buyer  that  the  seller  perform  this  obli- 
gation does  not  amount  to  a  waiver  by  the 
buyer  of  his  right  to  sue  for  the  entire  breach 
upon  the  seller's  refusing  to  comply  with  such 
demand. 


(26  Ga.  App.  826) 

SMITH  V.  HARRISON  et  al.     (No.   11273.) 

(Coiut  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 

(Syllabus  by  the  Court.) 

I.  Sales  ^=»62,  409— Contraot  held  entire;   on 
fallnra  te  deliver  agreed  installment  right  of 
action  for  breach  of  entire  contract  accrues. 
In  a  bilateral  contract  of  sale  an  obligation 
by  the  seller  to  deliver  to  the  buyer  by  a  cer- 
tain date  a  gross  quantity  of  a  certain  com- 
modity for  a  >  certain  estimated  price,  as  "1,000 
gross    of  ]:onnd  quart  bottles  at  the  rate  of 
fl.80  per  gross,"  but  which  must  be  delivered 
in  certain  stipulated  quantities  periodically  at 


4.  Sales  ^=9 1 07— Failure  to  make  payment 
does  not  Justify  refusal  to  deliver  without 
notice  that  terms  of  contract  wll  be  Insist- 
ed on. 

Assuming  that  the  seller  could  justify  his 
refusal  to  make  further  deliveries  under  the 
terms  of  the  contract  upon  the  ground  that  the 
buyer  had  failed  to  make  payment  for  any  past 
delivery,  yet,  since  the  parties  to  a  contract 
may  in  the  course  of  its  execution  depart  from 
its  terms  and  pay  or  receive  money  under 
such  departure  wiUiout  any  right  in  the  other 
party  to  treat  such  departure  as  a  violation  of 
the  contract,  in  the  absence  of  reasonable  no- 
tice of  his  intention  to  do  so  given  by  the  other 
party  (Civ.  Code  1910,  §  4227),  the  seUer  can- 
not, after  having  acquiesced  in  such  departure 
and  having  failed  to  give  such  notice  to  the 
buyer,  justify  his  refusal  to  comply  with  his 
obligation  to  deliver  under  the  terms  of  the 
contract  upon  the  ground  that  the  buyer  has 
failed  to  make  payment  for  a  past  delivery. 
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5.  Sales  «=>  153— Tender  at  hover's  place  of 
buainess  during  absence  held  insufflclent. 

"A  tender  of  spedfie  articles  must  be  such 
as  to  enable  the  party  to  whom  tendered  to 
take  immediate  possession,  and  at  the  time  and 
place  a^eed  on  in  the  contract  If  no  place  is 
agreed  on,  they  must  be  carried  to  the  person 
entitled  to  them,  if  residing  within  this  state, 
unless,  from  the  nature  of  the  articles,  or  the 
contract,  another  place  of  delivery  be  infer- 
red." av.  Code  1910,  {  4323.  The  contract 
in  the  instant  case  provides  that  the  artidea 
are  to  be  delivered  at  such  place  as  the  buyer 
may  direct,  and  there  being  nothing  in  their 
nature  or  in  the  contract  from  which  another 
place  of  delivery  could  be  inferred,  in  the  ab- 
sence of  any  direction  by  the  buyer  as  to  the 
place  of  delivery,  to  constitute  a  valid  tender 
the  articles  •should  have  been  carried  to  the 
buyer  in  person.  It  not  appearing  that  the 
buyer  resided  without  the  state,  the  carrying 
of  the  artides  to  his  place  of  business,  in  his 
absence  and  without  his  knowledge,  did  not 
constitute  a  valid  tender  under  the  contract. 

6.  No  error  committed  and  verdict  enpported 
by  evidence. 

The  trial  judge  did  not  err  for  any  reason 
set  out  in  the  motion  for  a  new  trial,  and  the 
verdict  for  the  plaintiff  was  supported  by  the 
evidence. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  Bl.  Harrison  and  others 
against  H.  Smith.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Walter  A.  Sims,  of  Atlanta,  for  plaintiff  in 
error. 

Etheridge,  Sams  &  Etberidge,  of  Atlanta, 
for  defendants  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J^  and  HILL^  J^  concur. 


(26  Ga.  App.  364) 

CHAMBLEE  v.  PHILLIPS.    (No.  1 1571.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  3,  1921.) 

(Bytlahua  hy  the  Court) 

f.  Frauds,  statute  of  ^=s>  1 2»  (4)— Possession 
under  parol  oontrapt  Insufficient  to  take  oon- 
tract  out  of  statute. 

Possession  alone  by  the  purchaser  under  a 
parol  contract  for  the  sale  of  land  is  InsufBdent 
to  take  the  contract  without  the  statute  of 
frauds.     Civ.  Code  1910,  §§  4634,  4636. 

2.  Frauds,     statute     of  €=» 1 29 (7)— Improve- 
ments must  be  substantial  and  permanent  and 
such  as  only  an  owner  would  onilnarlly  make; 
use  of  fertilizer  Insufficient. 
Valuable  improvements  made  by  the  pur- 
chaser, which   when  coupled  with  possession 
alone  will  take  the  contract  without  the  stat- 
ute, must  be  improvements  substantial  and  per- 


manent in  their  nature,  and  such  that  no  one 
but  an  owner  ordinarily  would  make  under  like 
circumstances.  The  placing  of  fertilizer  by 
the  purchaser  upon  part  of  the  land  prepara- 
tory to  making  a  crop  thereon  is  not  such  an 
improvement    Porter  v.  Alien,  G4  Ga.  623. 

3.  Frauds^  statute  of  <9=s>l50( I)— Petition 
properly  dismissed  on  demurrer  when  not 
showing  part  performance. 

In  a  suit  by  the  purchaser  to  recover  dam- 
ages for  a  breach  by  the  seller  of  a  parol  con- 
tract for  the  sale  of  land,  the  petition,  which  al- 
leges such  part  performance,  waa,  upon  ob- 
jection rajaed  on  demurrer  that  the  contract 
was  within  the  statute  of  frauds,  properly  dia- 
misaed. 

Error  from  Superior  Court,  Hanoock  Cbun- 
ty;  J.  B.  Park,  Judge. 

Action  by  W.  T.  Chamblee  against  J.  M. 
Philllpis.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  H.  Lewis,  of  Sparta,  for  plaintiff  in 
error. 

R.  L.  Merritt,  of  Sparta,  for  defendant  In 
error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J*,  and  HILL,  J.,  oOQCOr. 


(S6  Ga.  App.  807) 
MILLER  V.  BYRD.    (No.   11659.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  15,  1921.'    Rehearhig  Denied 

March  8,  1921.) 

fSyUahui  hp  the  CourU) 

Bills  aad  aotee  ^=s>43l— Not  paid  whea  oheok 
Intended  as  payment  oredlted  to  maker  and 
proceeds  drawn  out  by  him. 

Under  the  undisputed  evidence,  as  outlined 
in  the  statement  of  facts  below,  tiie  court  did 
not  err  in  directing  a  verdict  for  the  plaintiff. 

Error  from  Superior  Court,  Coffee  (bounty  ; 
J.  I.  Summerall,  Judge. 

Action  by  Thomas  Byrd  against  J.  M.  Mill- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

This  was  a  suit  on  a  promissory  note.    71ie 
defendant  admitted  the  execution  of  the  note« 
and  relied  upon  a  plea  of  payment.    The  im- 
disputed  evidence  shows  the  following  facts: 
Miller  executed  and  delivered  to  one  Bvans 
the  note  sued  on,  which  in  due  course  -was 
purchased  by  Byrd,  the  plaintiff.    After  its 
maturity  Byrd  left  the  note  for  collectloii 
with  the  Broxton  Banking  0>mpany,  wliicb, 
as  his  agent,  had  authority,  on  its  payment, 
to  surrender  It    While  the  bank  thus  beld 
the  note  for  collection  the  maker  made  Ar- 
rangements  with  one  Milhollln  *  to   borro^^ 
the  money  necessary  to  take  it  up,  and  Mil- 
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faonin  acting  solely  as  hla  agent,  went  to 
the  bank  and  got  the  note,  with  the  under- 
standing that  it  should  either  be  returned  or 
paid.  After  the  bank  had  thus  intrusted  the 
note  to  BfUholIin,  acting  as  Miller's  agent, 
MilhoUin  made  and  delivered  a  check  to  Mill- 
er in  a  sum  equal  to  the  amount  called  for 
by  the  note;  and  Miller,  after  indorsing  the 
cbeok,  returned  it  to  Mllhollin,  who  there- 
upon delivered  to  Miller  the  Byrd  note.  Aft- 
er about  two  weeks,  the  check,  thus  drawn 
and  indorsed,  was  carried  by  MilhoUin's 
bookkeeper  to  the  bank,  which  credited  Mill- 
er with  it  cm  the  books  of  the  bank.  It 
does  not  appear  that  the  bank  was  given  any 
direction  as  to  how  the  check  should  be  ap- 
plied, but  it  is  undisputed  that  when  the 
check  was  thus  sent  to  the  bank  the  bank 
"was  not  notified  that  the  check  was  to  be 
credited  to  Mr.  Thomas  Byrd,  or  that  it  was 
in  payment  of  his  note."  It  was  not  until 
after  about  one  year  that  Byrd  ascertained 
he  had  received  no  credit  for  the  note,  or 
that  MiUer  became  aware  that  the  Mllhollin 
check  had  been  credited  to  his,  and  not 
Byrd's  account,  at  which  time  the  proceeds 
of  the  check  had  been  withdrawn  from  the 
tMink  by  Miller.  The  court  directed  a  ver- 
dict in  favor  of  the  plaintiff,  which  the  de- 
fendant assigned  as  error,  on  the  theory  that 
his  defense  of  payment  had  be^i  sustained. 

R.  B.  Ohastain  and  L.  B.  Heath,  both  of 
Douglas,  for  plaintiff  in  error. 

J.  W.  Quincey,  of  Douglas,  tor  defendant 
in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STBPHENS  and  HILL,  JJ.,  concur. 

On  Motion  for  Rehearing. 

JENKINS,  P.  J.  The  gist  of  the  ground 
<if  counsel's  motion  appears  to  be  that,  since 
this  court  has  held  that  the  bank  was  the  au- 
thorised agent  of  the  plaintiff,  Byrd,  to  col- 
lect the  note,  and  that  Mllhollin,  in  procuring 
the  note  from  the  bank  was  acting  as  the 
agent  of  the  defendant,  Miller,  the  mere  send- 
ing of  a  check  to  the  bank,  which  was  pay- 
able to  and  indorsed  by  Miller,  amounted  to 
a  payment  of  the  note,  although  the  book- 
keeper who  carried  it  gave  no  sudb  direction, 
and  although  the  check  was,  in  conformity 
with  the  usual  course  of  business,  deposited 
to  tbe  credit  of  Bllller,  the  apparent  owner. 
This  contention  is  based  on  the  theory  that 
a  principal  is  bound  by  the  authorized  acts 
of  his  agent  within  the  scope  of  his  author- 
ity.    Civil  Code  1910,  |  3503. 

If  Mllhollin  had  actually  paid  over  the 
idieck  to  the  bcmk  with  direction  that  it  be 
applied  on  the  note  held  by  the  bank  for 
collection,  this  principle  might  have  applica- 
tlofD«  although  even  then  the  defendant  could 
not  claim  he  had  been  injured,  since  he  him- 


self has  received  and  apprcq^Hiated  to  his 
own  use  the  ^proceeds  of  the  check.  In  a 
case  such  as  that,  however,  the  defense  of 
payment  ndght  be  good,  and  the  owner  of 
the  note  might  have  to  look,  to  the  bank,  and 
the  bank,  in  turn,  to  Miller.  However,  since 
it  is  undisputed  that  the  l>ookkeeper  did  not 
turn  over  the  check  to  the  bank  for  the  b«ie- 
fit  of  Byrd,  or  with  any  sort  of  direction  that 
it  go  in  settlement  of  tl^e  note,  and  since 
the  bank,  in  the  absence  of  any  such  direc- 
tion, simply  applied  the  check  to  the  account 
of  the  person  having  apparent  ownership, 
these  questions  do  not  arise;  and  it  Is  our 
opinion  that  the  note  has  never  been  paid, 
either  in  fact  or  in  law. 
Rehearing  denied. 

STEPHENS  and  HILL,  JJ.,  concur. 


(26  Oa.  App.  329) 

EVERROAD  et  al.  v.  DICKSON  PLANING 
MILL  CO.    (No.   11480.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921). 

(ByUahui  5y  ik0  OimrU) 

I.  Repfovja  <9=»8(2),  71(2)— PlalntiiT  most  re- 
oover  OR  his  owa  title;  plaintiff  may  shew 
adlntfioatioa  re-eatablishiag  title  to  property 
sold  bankrupt. 

A  plaintiff  in  trover  mast  recover  on  his 
own  title,  and  not  on  a  la^  of  title  in  the  de- 
fendant Where  it  appeara  Uiat  the  title  waa 
originally  in  the  plaixitilf,  and  wonld  have  con- 
tinued in  him  bat  for  a  salt  by  him  to  one  from 
whom  the  defendant  claims  title,  the  plaintiff 
may,  in  establishing  his  own  title,  show  an  ad- 
jndication  voiding  the  sale  and  re-establishing 
his  title,  had  in  a  proceeding  between  him  as 
an  intervening  claimant  and  his  vendee,  in  a 
bankruptcy  proceeding  which  had  been  institut- 
ed against  the  vendee,  which  intervention  was 
filed  and  adjudication  had  after  the  defendant 
had  made  his  alleged  purchase  under  which  he 
claims  title  from  the  plaintiff's  vendee,  and  it 
will  not  be  necessary  for  the  plaintiff  to  show 
that  the  defendant  waa  a  party  to  such  inter- 
vention proceedings,  when  the  evidence  fails 
to  establish  any  facts  which  will  warrant  the 
inference  that  the  defendant  acquired  any  title 
from  the  plaintiff's  vendee. 

2;  Sales  «=s>202(2,3)— Title  held  not  to  pass 
when  oondition  as  to  execution  of  notes  not 
compiled  with. 

Although  the  property  was  delivered  by 
the  plaintiff's  vendee  to  the  defendant  under  a 
contract  of  sale  between  them,  by  the  terms  of 
which  the  defendant  was,  as  a  condition  to  the 
sale,  to  cause  promissory  notes  to  be  executed 
to  the  plaintiff's  vendee  for  the  payment  of  the 
purchase  money,  no  title  passed  into  the  de- 
fendant because  of  his  failure  to  execute  the 
notes.  Wheeler  &  Wilson  Mfg.  Go.  v.  Irish- 
American  Dime  Savings  Bank,  105  Ga.  57,  HI 
S.  B.  48. 
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3.  Venlfot  properly  dlreoted. 

Applying  the  aboTe  principle  of  law  to  the 
undisputed  facts  aa  shown  by  the  evidence,  a 
verdict  for  the  plaintiff  was  properly  directed. 

Error  from  Superior  Oonrt,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  the  Dickson  Planing  Mill  Ck>m- 
pany  against  G.  B.  Everroad  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

The  Dickson  Planing  Mill  Ck)mpany,  the 
plaintiff  in  the  court  below,  on  or  about  Oc- 
tober 3,  1017,  shipped  a  carload  of  lumber  to 
the  PhGenix  Planing  Mill  Company,  which  lat- 
ter company  went  into  bankruptcy  on  Octo- 
ber 25,  1917.  The  Dickson  Planing  Mill 
Company,  by  proper  proceedings  in  the  bank- 
ruptcy court,  set  aside  the  sale  of  the  lum- 
ber to  the  bankrupt  on  account  of  fraudulent 
representations  by  the  bankrupt,  and  secured 
an  adjudication  re-establishing  the  title  to 
the  lumber  in  the  plaintiff.  In  the  meantime, 
one  G.  B.  Everroad  secured  possession  of  the 
lumber  under  an  alleged  contract  of  sale  be- 
tween him  and  the  bankrupt,  whereby  Ever- 
road was  to  execute  and  deliver  to  the  bank- 
rupt certain  promissory  notes,  but  which 
notes  were  never  executed  and  delivered. 
The  Dickson  Planing  Mill  Company  there- 
upon sued  out  a  bail  trover  proceeding 
against  Everroad,  and  upon  the  trial  thereof 
the  trial  Judge  directed  a  verdict  for  the 
plaintiff,  and  the  defendant  excepts. 

Burress  &  Dillard,  of  Atlanta,  for  plaintiffs 
in  error. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILiL,  J.,  concur. 


(26  Ga.  App.  363) 

NEWTON  et  al.  v.  CHEMCRAFT  CO. 
(No.  11492.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  3,  1921.) 

(Byttahus  hy  Editorial  Biaf.) 

1.  Sales  ^=»406— Performance  or  offer  to  per- 
form obiioatlons  of  buyer  held  conditions  pr^ 
cedent  to  suit  against  seller. 

Where,  under  a  contract  of  sale,  the  buyer 
must  perform  a  certain  obligation  as  a  condi- 
tion precedent  to  the  performance  of  the  obli- 
gations resting  on  the  seller,  he  must  show 
performance  or  an  offer  to  perform  prevented 
by  the  seller  as  a  condition  precedent  to  an 
action  against  the  seller  for  breach  of  the 
contract 

2.  Sales  ^B»  1 74— Failure  to  furnish  bank  guar- 
anty as  agreed  releases  seller  from  liability. 

Where  a  contract  of  sale  requires  the  pur- 
chaser to  furnish  a  bank  guaranty  to  the  sell- 


er as  a  condition  precedent  to  the  shipment  of 
the  goods,  the  purchaser's  failure  to  comply 
with  such  condition  unless  compliance  be  pre- 
vented by  the  jieller  is  a  breach  of  the  contract 
releasing  the  seller  from  his  obligations. 

3.  Sales  ^s»82(2)— Coitraot  ^  telografTh  call- 
ing for  bank  guaranty  oontemplates  immediate 
furnishing. 

Where  a  contract  of  sale  requiring  the  buy- 
er to  furnish  the  seller  a  bank  guaranty  was 
made  by  telegraph,  it  was  within  the  contem- 
plation of  the  parties  that  the  bank  guaranty 
should  be  furnished  immediately  and  without 
delay. 

4.  Sales  ^=>i9l— Obligation  td  fumlah  bank 
guaranty  not  complied  with  by  arranging  with 
bank  to  accept  draft. 

A  provision  of  a  contract  of  sale  requiring 
the  buyer  to  furnish  the  seller  a  bank  guaranty 
was  not  performed  by  arranging  with  a  bank 
to  guarantee  payment  of  a  draft  by  the  sdler 
for  the  purchase  price  without  actually  fur- 
nishing the  guaranty  contracted  for. 


5.  Sales  ^=s>l74  —  Obligation  to  furnish  bask 
guaranty  held  not  complied  with  wiflioiit  an- 
neccssary  delay. 

Where  a  contract  of  sale  made  by  telegraph 
required  the  buyer  to  furnish  the  seller  a  bank 
guaranty,  but  the  buyer  notified  the  seller  the 
following  day  that  he  had  forwarded  a  certified 
check  for  part  of  the  purdiase  price  as  evidence 
of  good  faith  and  requested  approval  of  an  ar- 
rangement with  a  bank  to  guarantee  payment 
of  a  draft  for  the  purchase  price,  such  propoaal 
amounted  to  a  failure  to  comply  with  the  coii- 
dition  precedent  without  unnecessary  delaj  and 
released  the  seller  from  the  contract. 

Ehror  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Chemcraft  Company  against 
C.  B.  Newton  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Strozler  &  Moore,  of  Macon«  for  plalntiffB 
in  error. 

Martin  &  Martin,  of  Macon,  for  defendant 
in  error. 

STEPHENS,  J.  {1]  1.  A  purchaser  under 
a  contract  of  sale  for  personalty,  who  by  the 
terms  of  the  contract  must  perform  a  certain 
obligation  resting  upon  him  as  a  condition 
precedent  to  a  performance  of  the  obliga- 
tions resting  upon  the  seller,  must  show  a 
performance,  or  an  offer  to  perform  prevent- 
ed by  the  seller,  of  such  obligation  on  his 
part,  as  a  condition  precedent,  before  he  can 
maintain  an  action  against  the  seller  for  a 
breach  of  the  contract 

[2,  3]  2.  Where  under  the  terms  of  such  a 
contract  the  purchaser  must  furnish  a  bank 
guaranty  to  the  seller  as  a  condition  prece- 
dent to  the  seller's  shipping  to  him  the  com- 
modity contracted  for,  a  failure  by  the  por- 
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chaser  to  comply  with  such  oonditioii  prece- 
dent, unless  compliance  be  prevented  by  the 
seller,  amounts  to  a  breach  of  the  contract  by 
the  purchaser,  and  will  operate  to  release  the 
seller  from  his  obligations  under  the  con- 
tract Where  the  offer  and  acceptance  are 
made  on  the  same  day  by  telegraphic  com- 
munication, it  is  within  the  contemplation  of 
the  contracting  parties  that  the  bank  guar- 
anty shall  be  furnished  immediately  and 
without  unnecessary  delay. 

[4,  6]  3.  The  mere  perfecting  of  arrange- 
ments by  the  purchaser  with  a  bank  to  guar- 
antee the  payment  of  a  draft  by  the  seller 
upon  the  purchaser  for  the  purchase  money 
of  the  commodity  sold,  without  actually  fur- 
nishing the  guaranty  as  contracted,  is  not  a 
performance  by  the  purchaser  of  the  condi- 
tion precedent;  nor  is  this  condition  com- 
plied with  by  a  communication  by  the  pur- 
chaser to  the  seller  on  the  day  following  the 
execution  of  the  contract,  wherein  the  pur- 
chaser notifies  the  seller  that  he  has  for- 
warded to  the  seller  a  certified  dieck  for  only 
a  part  of  the  purchase  money,  as  ''evidence 
good  faith,"  and  requesting  approval  by  the 
seller  of  such  arrangement.  Such  a  proposal 
by  the  purchaser,  inviting  delay  and  request- 
ing approval  of  such  proposed  substitute  for 
his  compliance  with  the  condition  precedent, 
amounts  to  a  failure  by  him  to  comply  with 
the  condition  precedent  without  unnecessary 
delay,  as  contemplated  in  the  contract,  and 
releases  the  seller  from  his  obligations  under 
the  contract 

4.  In. a  suit  by  the  purchaser  against  the 
seller  to  recover  damages  for  an  alleged 
breach  of  the  contract  by  the  seller,  a  peti- 
tion alleging  the  above  fiicts  falls  to  set  out 
a  cause  of  action,  and  should  have  been  dis- 
missed on  general  demurrer. 

Judgment  reversed. 

JIBNKINS,  P.  J.,  and  HILL,  J^  eoncur. 

rS  Ga.  App.  319) 

STAMPS  V.  DAWSON  BROS.  MFQ.  CO. 

(No.  11650.) 

(Ooort  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  26,  1921.) 

(ByUdbua  hy  ihe  Oowrt.) 

I.  EvMeoee  ^=»44l(9)«— Buyer  cannot  defeRd 
ssit  as  purehase-maney  note  by  showing 
goods  not  in  acoordanoe  wltli  oral  eontract. 

Where  goods  sold  and  delivered  under  a 
written  contract  are  of  the  character  described 
in  the  contract,  the  purchaser  cannot,  after 
having  inspected  the  goods  and  given  a  note 
in  payment  therefor  and  in  discharge  of  his 
obligation  under  the  contract  as  expressly  stip- 
olated  in  the  note  and  for  no  other  considera- 
tion, defend  against  a  suit  on  the  note  upon 
the  groond  that  the  goods  were  bought  under 
an   nral    agreement  as  to  quality,  at  variance 


with  the  written  contract,  whidi  oral  agree- 
ment was  violated  by  delivery  of  goods  of  a 
different  quality  from  that  orally  contracted  for. 

2.  Evidence  ^=9434(11)— No  defense  to  note 
that  execution  Induced  by  fraudulent  repre- 
sentation that  goods  oouid  be  oonverted  Into 
goods  of  description  referred  to  In  oral  agree* 
ment. 

While  it  is  true  that,  after  goods  have  been 
contracted  for  and  delivered  to  the  purchaser 
and  he  has  inspected  them  there  may  be  a  new 
agreement  by  the  terms  of  which  the  seller  is 
to  make  good  any  breach  of  warranty  or  repJEdr 
any  defect  in  the  goods  sold  as  a  consideration 
for  the  execution  of  a  promissory  note  for  the 
purchase  money  by  toe  purchaser,  yet,  where 
there  is  no  such  consideration  and  a  note  is 
given  for  the  purchase  money,  expressly  stip- 
ulating in  its  face  that  it  is  given  in  compliance 
with  the  purchaser's  obligation  under  the  orig- 
inal contract,  it  is  no  defense  to  the  note  that 
the  purchaser  was  deceived  and  fraudulently  in- 
duced to  execute  it  by  a  fraudulent  represen- 
tation to  him  by  the  seller  that  the  goods 
which  were  of  the  description  mentioned  in  the 
original,  written  contract  could  by  a  simple 
process  be  easily  altered  and  converted  into 
goods  of  the  description  mentioned  in  the  al- 
leged oral  agreement. 

3.  Motion  for  new  trial  properly  overrtM. 

The  evidence  tending  to  establish  sudi  de- 
fense having  been  properly  ruled  out  and  a 
verdict  for  the  plaintiff  having  been  properly 
directed,  it  was  not  error  to  overrule  the  de- 
fendant's motion  for  a  new  triaL 

Error  from  City  Oourt  of  Floyd;  W,  J. 
Nunnallyt  Judge. 

Action  by  the  DawsoA  Bros.  Manufacturing 
Company  against  O.  I/.  Stamp&  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

The  Dawson  Bros.  Manufacturing  Com- 
pany, as  plaintiff,  sued  O.  L.  Stamps,  as  de- 
fendant, on  a  promissory  note  for  $7()0.  The 
defendant  admitted  the  execution  of  the  note, 
and  filed  a  plea  of  failure  of  consideration. 
The  evidence  showed  that  on  or  about  June 
7,  1918,  the  plaintiff  entered  into  a  written 
contract  with  the  defendant  whereunder  the 
plaintiff  was  to  ship  to  the  defendant  60 
barrels  of  unsweetened  apple  juice  in  good 
secondhand  barrels.  About  30  days  after  the 
goods  had  been  shipped  to  and  received  by 
the  defendant,  an  agent  of  the  plaintiff  called 
on  the  defendant  for  a  settiement,  at  which 
time  the  defendant  complained  to  the  plain- 
tifTs  agent  that  the  apple  Juice  was  not  sweet- 
ened, and  was  for  that  reason  not  suitable 
for  the  purposes  intended,  and  was  not  sal- 
able. The  barrels  and  their  contents  were 
then  examined  and  inspected  by  the  defend- 
ant and  the  plaintifTs  agent,  whereupon  the 
plaintiff's  agent  gave  to  the  defendant  cer- 
tain directions  and  instructions  as  to  how  to 
convert  the  contents  of  the  barrels  into  a 
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4weet  and  salable  article.  The  defendant 
Chen  executed  the  note  sued  on,  writing  across 
its  fiice  the  following  words  and  figures: 
"In  payment  as  per  invoice  e/lO/lS."  The 
invoice  described  the  goods  sold  as  vinegar 
stock.  The  trial  court  directed  a  verdict  for 
the  plaintiff,  and  the  defendant  excepts. 

Willingham  ft  Oovington  and  L.  A.  Dean, 
all  of  Rome,  for  plaintiff  in  error. 

M.  B.  E>nbanlLS,  Barry  Wright  and  Lips- 
comb &  Matthews^  all  of  Borne,  for  defendant 
in  error. 

STEPHENS,  J«    Judgment  afltoned. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(26  Ga.  App.  S70) 

RUSHTON  V.  HALL  &  BROWN  WOOD 
WORKING  MACH.  CO.  (No.  11388.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1921.) 

(ByUahm  (y  JVcKiorlol  Btaff,) 

1.  CoRtraots  ^=9245(2)— When  parties  readi- 
lai  agreemeat  by  eomspoadenco  make  for- 
mal ooatract,  with  addltloaal  ttlpulatioaa.  It 
It  the  ooBtract. 

Where  iwrties  hare  arrived  at  a  complete 
contract  by  correspondence,  bat  immediately 
afterwards,  and  before  perfcurmance  by  either 
party,  execute  a  formal  agreement  containing 
additional  stipulations,  the  formal  agreement 
will  be  regarded  as  the  contract. 

2.  Coatracts  «=»237  (2)— Written  contraot  not 
wlthoot  oonslderatlon,  thoogh  parties  had 
reached  complete  agreement  by  oorreepond- 
enoe. 

Though  parties  had  reached  a  complete  con- 
tract through  correspondence,  a  formal  written 
agreement  containing  additional  stipulations 
was  not  void  for  want  of  consideration  on  the 
ground  that  the  promisor  was  already  bound  un- 
der another  contract. 


3.  Appeal  and  error  ^s9l05l(3)~Error  in  ad- 
mitting Instrument  oured  by  maker's  admis- 
sion of  exeoution. 

Any  error  in  admitting  an  instrument  in 
CTideuce  without  producing  the  subscribing  wit- 
ness was  cured  when  the  maker  in  his  testi- 
mony afterwards  admitted  the  execution  of  the 
instrument. 

4.  Sales  ^=5>38( I)— Statement  of  desire  for 
formal  contract  for  oonvenienee  held  not 
fraud. 

Where  parties  had  reached  a  complete  con- 
tract of  sale  by  correspondence,  a  statement  by 
the  seller  to  the  purchaser  that  he  desired  a 
formal  contract  for  convenience  in  keeping  a 
record  of  the  transaction*  whereby  the  pur- 
chaser was  induced  to  execute  a,  formal  con- 
tract containing  stipulations  against  his  inter- 
est not  contained  in  the  correspondence,  was 
not  a  fraud  on  the  purchaser. 


5.  Sales  ^s»287( I)— Notice  of  dlssatlsfaMloa 
does  not  relieve  buyer  of  effsot  of  retention 
of  goods  which  by  contreet  It  admittiea  of 
tnitli  of  warranties. 

Where  a  contract  of  sale  proTides  that  re- 
tention of  the  goods  for  a  specified  time  shall 
constitute  a  trial  and  acceptance  and  be  a  con- 
clusive admission  of  the  truth  of  all  warranties^ 
the  buyer  is  not  relieved  of  the  force  of  such 
provision  by  giving  notice  of  dissatisfaction 
within  the  spedfied  time  while  still  retaining  the 
goods. 

Error  from  Superior  Court,  Campb^l 
€k>anty;  John  B.  Hutcheeon,  Judge. 

Action  by  the  Hall  &  Brown  Wood  Work- 
ing Machine  Company  against  W.  W.  Rnsh- 
ton.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Johnson  &  Scott,  of  Atlanta,  for  plalntifT 
in  error. 

W.  S.  Dillon,  0.  M.  Lancaster,  and  Wm. 
J.  Davis,  Jr.,  all  of  Atlanta,  for  defendant 
in  error. 

STEPHXSNS,  J.  [1, 21  1.  Where  two  par- 
ties by  negotiations  through  written  corre- 
spondence hare  arrived  at  an  agreement 
which,  without  more,  amounts  to  a  complete 
contract,  but  immediately  thereafter  and  be- 
fore the  performance  by  either  party  of  any 
act  under  the  agreement,  execute  a  formal 
agreement  In  writing  containing  other  stipu- 
lations regarding  the  subject-matter  in  addi- 
tion to  those  contained  in  the  correspondence, 
the  contract  between  the  parties  wiU  be  con- 
sidered as  having  been  completed  only  upon 
the  execution  of  the  formal  written  agree- 
ment, and  tile  latter  will  be  regarded  as  the 
contract  It  is  not  void  for  want  of  con- 
sideration upon  the  ground  that  at  the  time 
of  its  execution  the  promisor  was  already 
bound  to  the  promisee  under  another  con- 
tract. See,  In  this  connection,  1  Wllllston  on 
Contracts,  f  28;  7  Am.  &  Eng.  Ency.  of  Law 
(2d.  Ed.)  189. 

[3]  2.  Where  the  signature  of  the  maker 
of  a  written  instrument  purports  to  have 
been  witnessed  by  a  subscribing  witness,  any 
error  In  admitting  the  Instrument  in  evidence 
without  producing  the  subscribing  witness 
is  cured  when  the  maker  afterwards  in  his 
testimony  admits  the  execution  of  the  In- 
strument. 

[4]  8.  Where  such  fermal  contract  con- 
tains certain  stipulations  against  the  Interest 
of  the  purchaser  which  were  not  contained 
In  the  preliminary  negotiations,  a  statement 
made  by  the  seller  to  the  purchaser,  to  the 
effect  that  the  seller  desired  that  the  con- 
tract be  placed  In  formal  shape  for  his  con- 
venience in  keeping  a  record  of  the  transac- 
tion, cannot  amount  to  a  fraud  on  the 
purchaser  upon  the  ground  that  by  8U<^ 
statement  he  was  induced  to  execute  the 
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agreement  containing  anch  stlpnlationa.  It 
not  appearing  that  the  other  representations 
relied  <m  by  the  pnrdiaser  as  frandulent  were 
fiUse,  the  defense  that  the  execution  of  the 
contract  was  induced  by  frand  is  not  sus- 
tained. 

[5]  4.  ''When  the  written  contract  for  the 
sale  of  an  article  prorides  that  the  retention 
of  the  article  for  a  given  time  after  the  date 
of  shipment  shall  constitute  a  trial  and  acs 
ceptance  and  be  a  condusiye  admission  of 
the  truth  of  all  warranties,  the  mere  fact 
that  within  the  time  stipulated  notice  of 
dissatisfaction  has  been  given  to  the  seller, 
but  notwithstanding  the  article  has  been  re- 
tained, will  not  have  the  effect  to  relieye  the 
buyer  from  the  force  of  the  terms  of  the 
written  contract.**  Fay  &  Eagan  Co.  ▼.  Dud- 
ley, 129  6a.  814(2),  58  S.  B.  826. 

5.  In  a  suit  by  the  seller  against  the  pur- 
chaser to  recover  the  purchase  money  for  the 
property  sold  under  the  contract,  a  verdict 
for  the  plaintitif  was  properly  directed. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL^  J^  concur. 


(28  Oft.  App.  884) 

HENDERSON  V.  MINES,  Direotor  Qaaefal  af 
Railroads.     (No.   11286.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

reb.  26v  1921.) 

(ByJldbnt  by  the  Court,) 

1.  Exooptlons,  bHI  of  ^=»57— Not  dismissed  bo- 
oause  record  does  not  show  entry  of  ackaowl- 
•dgment  of  sorvloo. 

A  motion  to  dismiss  the  bill  of  sxceptions 
"because  same  does  not  properly  show  any 
service  upon  the  defendant  in  error**  will  be 
denied  when  counsel  for  the  defendant  in  error 
In  their  brief  filed  In  this  court  admit  "that 
doe  and  legal  service  was  acknowledged  by  its 
attorneys  upon  a  paper  which  was  properly  en- 
titied  in  the  cause,"  and  where  audi  acknowl- 
edgment of  service  appears  on  a  paper  signed 
by  counsel  for  the  defendant  in  error,  proper- 
ly entitled  in  the  case  and  properly  describing 
the  case  filed  In  this  court,  although  there  ap- 
pears from  the  record  no  entry  of  filing  of  such 
paper  in  the  court  below. 

2.  Master  and  servant  <a=>260(l),  261(1),  288 
(I),  289(1)— -Assumption  of  risk  and  oon- 
tributory  negligence  are  ordinarily  for  Jury, 
and  not  determined  on  demurrer;  petition  held 
not  imperatively  to  demand  Inference  of  neg- 
Ugeaee  or  assumption  of  risk. 

"What  acts  of  the  master  are  among  the 
risks  assumed  by  the  servant,  and  what  con- 
duct of  the  servant  amounts  to  a  failure  to  ex- 
ercise due  care  to  avoid  the  consequences  of 
the  master's  negligence,  are  ordinarily  ques- 
tions for  the  Jury,  and  in  a  suit  by  the  servant 
to  recover  of  the  master  for  personal  injuries 
received  by  the  servant  while  in  the  master's 
employ,  by  reason  of  the  alleged  negligence  of 
the  master,  these  questions  will  not  be  solved 


against  the  plaintllf  on  demurrer,  nnless  the 
facts  alleged  In  the  petition  imperatively  de- 
mand the  inference  that  the  alleged  negligent 
act  of  the  master  causing  the  injury  to  the 
servant  was  a  risk  assumed  by  the  servant,  or 
that  the  servant  could  by  the  exercise  of  due 
care  have  avoided  the  consequences  of  the  mas- 
ter's negligence.  Augusta  Southern  R.  R.  Co. 
V.  McDade,  105  Ga.  134,  137,  31  S.  E.  420; 
Southern  Cotton  Oil  Co.  v.  Gladman,  1  Ga. 
App.  260(8),  58  S.  B.  240.  The  facts  alleged 
in  the  petition  in  the  instant  case  not  being  of 
such  a  character  as  to  demand  this  inference, 
the  general  demurrer  to  the  petition  was  im- 
properly sustained. 

3.  Master  and  servaat  ^s»l37(4)^lB]ury  to 
ferakoman  by  traok  orow  throwlaa  ties  from 
train  aotionablo. 

Where  the  act  complained  of  was  the  negli- 
gent throwing  of  cross-ties  oat  of  the  train 
by  a  train  crew  at  a  place  in  a  populous  com- 
munity where  the  train  crew  knew  that  people 
were  in  the  habit  of  passing,  an  employee  of 
the  railroad,  who  happened  In  the  discharge  of 
his  duties  to  be  passing  over  such  passageway, 
and  was  Injured  by  such  negligent  act  of  the 
train  crew,  may  recover  for  such  negligence 
if  it  was  the  proximate  cause  of  his  injury. 
The  special  demurrer  was  improperly  aoa- 
tained. 

Error  from  City  €k)nrt  of  Thomasville;  W. 
H.  Hammond,  Judge. 

Action  by  James  Henderson  against  W.  D. 
nines,  Director  General  of  Railroads.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

The  petition  alleges  substantially  that  the 
plaintiff  was  in  the  employ  of  the  defend- 
ant as  a  brakeman,  and  that  on  a  certain 
date  he  was  a  member  of  the  crew  of  a  cer- 
tain freight  train  of  the  defendant;  that 
the  train  on  that  day  had  been  stopping  at 
intervals  for  the  purpose  of  allowing  certain 
track  laborers  imder  the  supervision  of  a 
section  foreman,  who  were  In  one  of  the  box 
cars  of  the  train,  to  throw  off  cross-ties; 
that  these  cross-ties  were.  In  accordance 
with  custom,  being  thrown  off  on  the  right 
side  of  the  train;  that  at  a  certain  stop  the 
conductor  of  the  train,  in  the  presence  of  the 
section  foreman,  told  the  plaintiff  that  at  the 
next  stop  the  engine  was  to  be  cut  off  from 
the  train,  and  directed  the  plaintiff  to  per- 
form this  duty;  that  the  plaintiff,  at  th<; 
next  stop,  alighted  from  the  rear  of  the 
train,  and  proceeded  to  walk  up  the  track 
on  the  left  side  of  the  train,  towards  the  en- 
gine, for  the  purpose  of  carrying  out  the  or- 
ders of  the  conductor,  and  that,  when  he 
reached  the  door  of  the  car  where  the  sec- 
tion foreman  and  crew  of  track  laborers 
were  at  work,  he  was  suddenly  and  without 
warning  struck  by  a  cross-tie,  which  had 
been  thrown  off  from  the  left  side  of  the 
train  in  violation  of  the  custom ;  that  at  the 
previous  stops  no  cross-ties  had  been  thrown 
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otr  on  the  left  side  of  the  train ;  that  the  [ 
place  where  the  plaintiff  was  struck  was 
near  a  large  town,  and  that  the  right  of 
way  on  both  sides  of  the  track  at  that  point 
was  used  by  the  public  as  a  highway  and 
pathway,  and  that  the  section  foreman  and 
the  plaintiff  both  knew  of  this;  that  the 
section  foreman  failed  to  give  any  warning 
before  throwing  off  the  cross-ties;  and  that 
the  defendant  was  negligent  In  the  following 
particulars:  In  permitting  the  cross- ties  to 
be  thrown  off  on  the  left  side  of  the  train 
and  on  the  side  opposite  to  that  formerly 
used;  In  permitting  the  cross-ties  to  be 
thrown  off  without  giving  any  warning  to 
the  plaintiff  and  others  who  might  be  pass* 
Ing,  and  In  falling  to  maintain  a  lookout  for 
that  purpose;  In  permitting  cross-ties  to  be 
thrown  off  at  the  time  when  the  section  fore- 
man knew  that  the  plaintiff  was  to  pass  the 
car  in  going  up  to  the  engine  for  the  purpose 
of  obeying  the  orders  which  the  section  fore- 
man heard  the  conductor  of  the  train  give 
to  the  plaintiff,  without  giving  warning  to 
the  plaintiff;  In  permitting  cross-ties  to  be 
thrown  off  without  maintaining  a  lookout 
and  giving  warning,  when  the  section  tore- 
man  knew  that  the  right  of  way  at  that 
point  was  used  by  the  public  in  general; 
that  at  the  time  of  his  injury  the  plaintiff 
was  in  the  exercise  of  ordinary  care,  and 
did  not  anticipate  and  could  not  foresee  any 
of  the  negligent  acts  complained  of ;  that  he 
took  the  precaution  to  walk  on  the  left  side 
of  the  track,  knowing  that  no  cross-ties  had 
theretofore  been  thrown  off  on  that  side  of 
the  track.  The  trial  judge  sustained  a  gen- 
eral demurrer  to  the  petition,  and  the  plain- 
tiff excepted. 

W.  I.  Maclntyre  and  J.  B.  Oraigmlles,  both 
of  Thomasvllle,  and  Shelby  Myrick,  of  Sa- 
vannah, for  plaintiff  in  error. 

Bennet  &  Branch,  of  Quitman,  and  Mer* 
rill  &  Moore^  of  Thomasvllle,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  reversed. 

JE^NKINS,  P.  J.,  and  HILL,  J.,  concur. 


(26  Ga.  App.  122) 

ASKEW  V.  CENTRAL  TRUST  CO.     (No. 

11375.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  20,  1921.    Rehearing  Denied  Feb.  24, 

1921.) 

(8yUabu9  by  Bdiiorial  Sialf.) 

I.  Corporations  ^=:>II6— Sale  of  stock  not 
avoided  by  false  statement  as  to  value, 
y&lue  being  a  mere  matter  of  opinion,  a 
false  statement  as  to  the  value  of  corporate 
Steele  made  by  a  seller  to  induce  a  sale  of  the 
Htoel£   is  not  such   a  misrepresentation  of  an 


existing  fact  as  amounts  to  fraud  avoi£ng  the 
sale  or  the  note  given  for  the  purchase  price. 


2.  Corporations  ^S9 11 6— False  statement  at  t» 
prioe  at  whicli  stock  has  sold  may  avoid  sale. 

A  false  statement  by  a  seller  of  corporate 
stock,  as  to  what  stock  in  the  corporation  has 
sold  for,  might,  If  innocently  acted  upon  by 
the  purchaser  to  his  damage,  avoid  the  sale 
and  afford  a  defense  to  the  purchase-money 
note. 

3.  Bills  and  notes  ^=s»35 1— Purchase  belore  or 
after  maturity  immaterial  when  oialm  of 
fraud  not  sustained. 

In  an  action  on  a  note,  the  issue  as  to 
whether  plaintiff  purchased  before  of  after 
maturity  was  immaterial,  where  the  defense  (^ 
fraud  was  not  supported  by  the  evidence. 

4*  Bills  and  notes  ^=s»537  (4)— Verdict  properly 
directed  when  execution  admitted  and  defense 
not  proved. 

In  an  action  on  a  note  where  defendant 
admitted  the  execution  of  the  note  and  the 
evidence  failed  to  sustain  the  defense  of  fraud, 
a  verdict  for  plaintiff  was  properly  directed. 

Error  from  Superior  Ooart,  Calhoun  Goon- 
ty ;  W.  M.  Harrell,  Judge. 

Action  by  the  Central  Trust  Company 
against  B.  H.  Askew,  Jr.  Judgment  for  plain- 
tiff, and  defendant  brings  error.   Afllrmed. 

Dowling  &  Askew,  of  Moultrie,  for  plaintiff 
in  error* 

Pope  &  Bennet,  of  Albany,  for  defendant 
in  error. 

STEPHENS,  J.  [1]  1.  Value  being  a  mere 
matter  of  opinion,  a  false  statement  as  to 
the  value  of  stock  ^  a  corporation,  made  by 
a  seller  to  Induce  a  sale  of  the  stock,  is  not 
such  a  misrepresentation  of  an  existing  fact 
as  will  amount  to  a  fraud  and  void  the  sale. 
Coca  Cola  Bottling  Co.  v.  Anderson,  13  Ga. 
App.  772,  80  S.  E.  32.  In  a  suit  on  a  promia- 
sory  note  given  for  the  purchase  price  of 
certain  stock  in  a  corporation,  a  defense  by 
the  maker  that  he  was  Induced  to  execute 
the  note  by  fraud  Is  not  sustained  by  evi- 
dence that  at  the  time  of  the  execution  of 
the  note  the  payee  falsely  represented  to  him 
the  value  of  the  stock. 

[2]  2.  A  false  statement  made  by  the  seller* 
as  to  what  stock  In  the  corporation  has  sold 
for,  might,  if  innocently  acted  upon  by  the 
purchaser,  to  his  damage,  void  the  sale  and 
afford  a  defense  to  the  note.  There  la  no 
evidence  to  sustain  any  such  oontenti<m.  The 
evidence  as  to  various  sales  ol  stock  from 
time  to  time,  at  values  less  than  the  price  at 
which  it  Is  alleged  that  the  seller  had  repre- 
sented in  making  the  sale  for  which  the  note 
sued  on  was  given,  does  not  show  that  they 
related  to  any  transaction  had  prior  to  the 
time  the  note  sued  on  was  executed. 

[3]  3.  The  defense  to  the  note  not  being 
supported  by  the  evidence,  the  issue  as  to 
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whether  or  not  the  plaintiff  transferee  was  a 
purchaser  before  or  after  maturity  Is  im- 
material. 

[4]  4.  The  defmdant  having  admitted  the 
execution  of  tho  note  sued  upon,  and  the  evl- 
dence  failing  to  sustain  the  defense  relied 
Dpon,  a  verdict  for  the  plaintiff  was  properly 
directed. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.»  coocur. 


(26  Ga.  App.  175) 

LUKE   V.   STATE.      (No.    11865.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  25.  1921.    Rehearing  Denied 

March  2.  1921.) 

(ByUabu9  hy  miioridl  Staff.) 

1.  Criminal  law  ^=:>695(6)— Evldenoe  objected 
to  OR  btee  properly  admitted  wheii  part  ad- 
missible. 

When  testimony  consisting  of  several  sen- 
tences was  objected  to  en  bloc  and  a  portion 
was  admissible.  Its  admission  was  not  error. 

2.  Criminal  law  ^=»I064( I)— Grounds  of  mo- 
tion for  new  trial  should  be  complete  In  them- 
selves. 

Groonds  of  a  motion  for  a  new  trial  should 
be  complete  in  themselyes,  and  reference  to 
other  grounds  should  not  be  required  in  order 
to  understand  the  assignments  of  error. 


3.  Criminal  law  ^s»  1169 (2)— Admission  of  evi- 
dence is  harmless  when  facts  ostabllshed  by 
other  evldenoo  admitted  without  objection. 

The  admission  of  testimony,  if  error,  was 
harmless,  where  every  substantial  statement 
therein  was  established  by  other  evidence  ad- 
mitted without  objection. 

4.  CrlMlnal  law  «=»448 (7)— Testimony  that 
carbon  copy  can  be  erased  not  opinion  of  wit- 


Testimony  that  a  carbon  copy  could  be 
erased  was  a  statement  of  fact,  and  not  purely 
an  opinion  of  the  witness. 

5.  Criminal  law  <8=>762 (3)— Instruction  that 
certain  facts  wouJd  be  sufflciont  evidence  of 
intont  held  not  erroneous  expression  of  opin- 
ion. 

An  instruction  that.  If  an  instrument  was 
forged  and  defendant  knew  it  and  passed  it 
with  such'  knowledge,  this  would  be  sufficient 
evidence  of  his  intent  to  defraud,  was  not  er- 
roQeoua*  as  it  was  an  expression  of  opinion 
as  to  the  legal  effect  of  certain  facts  if  proved 
and  not  an  expression  of  opinion  as  to  what 
was  proved. 

Error  from  Superior  Court,  Irwin  Cormtj; 
R.  Bre^  Judge. 

O.  lu  Luke  was  convicted  of  an  offense  In 
connection  with  forged  paper,  and  he  brings 
'^rror.    Alflrmed. 
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Qnlncey  ft  Rice,  and  Homer  B.  Oxford,  an 
of  Odlla,  for  plaintiff  In  error. 

R.  S.  Foy,  Sol.  Gen.,  of  Sylvester,  and 
Rogers  &  Rogers,  of  Odlla,  for  the  State. 

BLOODWORTH,  J.  1.  Grounds  1,  2,  3,  4, 
and  8  of  the  amendment  to  the  motion  for  a 
new  trial,  are  bnt  amplifications  of  the  gener. 
al  grounds. 

[1]  2.  Ground  6  of  the  amendmtot  to  the 
motion  for  a  new  trial  complains  that  certain 
evidence  was  erroneonsly  allowed  to  go  to  the 
jury.  This  testimony,  which  consisted  of 
several  sentences,  was  objected  to  en  bloc, 
and  at  least  a  portion  of  It  was  admissible. 
"Where  evidence  Is  offered  and  objected  to, 
and  a  portion  thereof  Is  admissible  and  a 
part  objectionable,  unless  the  Illegal  portion 
Is  specified  and  properly  objected  to,  the  whole 
win  be  admitted.**  City  of  Atlanta  t.  Sdple, 
19  Ga.  App.  694  (3),  698,  92  S.  E.  28,  29,  and 
cases  dted.  See,  also,  Thacher  v.  Carolina 
Cement  Co.,  21  Ga.  App.  569  (1),  94  S.  B.  838, 
and  cases  dted. 

[2,3]  3.  "Grounds  of  a  motion  for  a  new 
trial  should  be  complete  in  themselves;  and 
when  a  particular  ground  Is  under  considera- 
tion, reference  to  other  grounds  should  not 
be  required  In  order  to  understand  the  as- 
signments of  error.'*  Bowen  v.  Smith-Hall 
Grocery  Co.,  146  Ga.  157  (4),  160  {4r,  91  S. 
E.  32,  84.  Under  this  ruling  we  are  not 
called  upon  to  consider  ground  6  of  the 
amendment  to  the  motion  for  a  new  trial. 
However,  granting,  but  not  conceding,  that 
the  admission  of  the  testimony  complained  of 
In  this  ground  of  the  motion  for  a  hew  trial 
was  erroneously  admitted,  It  was  harmless 
error,  as  every  substantial  statement  therein 
was  established  by  other  evidence,  admitted 
without  objection. 

[4]  4.  A  witness  was  asked:  '1  will  get  you 
to  state  whether  or  not  a  carbon  copy  can  be 
erased.**  To  this  he  replied:  "Yes,  sir;  It 
can  be  erased.**  This  was  a  statement  of  a 
fact,  and  not  **purely  an  opinion  of  the  wit- 
ness.** 

[5]  5.  The  judge  diarged  the  jury: 

"If  the  instrument  was  a  forged  paper,  and 
the  defendant  knew  it  and  passed  it  witii  this 
knowledge,  this  would  be  sufficient  evidence  of 
his  intent  to  defraud.** 

This  was  not  error.  In  Johnson  v.  State, 
127  Ga.  278  (4),  56  S.  E«  420,  the  Supreme 
Court  approved  a  charge  In  almost  these  ex- 
act words.  In  thus  charging  the  judge  ex- 
pressed an  opinion  as  to  the  legal  eftect  of 
certain  facts  If  proved,  but  did  not  express 
any  opinion  as  to  what  was  proved. 

''It  is  not  error  that  the  court  should  tell 
the  jury  what  the  legal  effect  of  evidence  is. 
On  the  contrary,  it  is  his  duty  to  do  so.  He 
must  not  say  or  intimate  what  is  or  is  not 
proved,  but  if  facts  be  proved,  then  he  may 
and  should  say  what  effect  the  law  gives  to 
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the  proof  of  sucli  facta;  and  if  the  facts  prey- 
ed be  the  only  way  in  which  that  legal  effect  or 
presnmptiye  or  logical  condnaion  in  law  can 
be  reached,  he  may  also  tell  the  jury  that.  It 
win  be  a  strong  expression  of  opinion  on  the 
legal  effect  of  facts  when  proved  to  the  satis- 
faction of  the  Jury,  bnt  it  will  not  be  either 
an  expression  or  intimation  of  what  has  been 
proved  to  the  satisfaction  of  the  jury,**  Hagar 
T.  State,  71  Oa.  167  (8). 

6.  The  jnry  had  ample  erldenoe  upon 
which  to  base  their  finding,  the  verdict  Is  ap- 
proved by  the  trial  judge,  and  the  Judgment 
la  affirmed.     ' 

BUOYLES,  C.  J^  concun. 
LUKB,  J^  ^flQualifled. 


(26  Ga.  App.  366) 

MORROW  TRANSFER  &  STORAGE  CO.  v. 
WELLS  BROS.  CO.  OF  NEW  YORK. 

WELLS  BROS.  CO.  OF  NEW  YORK  v.  MOR- 
ROW TRANSFER  &  STORAGE  CO. 

(Nos.  11253,  11254.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1921.) 

(SyUahui  5y  Bdiiorial  Staff.) 

1.  contracts  «=»l98(2)^Bttildlag  oontraot  held 
to  ooatamplate  conttruetloa  of  tuitablo  and 
safe  foondatloR. 

A  contract  for  the  erection  of  a  building  of 
each  size  and  dimensions  as  to  require  its  foun- 
dation tor  be  constructed  with  special  reference 
to  the  character  of  the  ground  contemplates 
not  only  the  erection  of  a  properly  construct- 
ed building,  but  also  the  construction  of  a 
suitable  and  safe  foundation  for  the  building, 

2.  Coatracts  ^=s>296  —  Alteration  of  iNillding 
oontraet  to  provide  for  dilForent  foundation 
held  not  breach  of  contract 

Where  a  building  contract  authorized  the 
owner  to  make  alterations,  changes  or  addi- 
tions and  the  builder  to  make  additions,  etc.,  an 
alteration  providing  for  a  different  kind  of 
found'ation  and  different  treatment  of  the, 
ground  found  necessary  to  support  the  struc- 
ture and  render  it  safe  was  not  a  violation  of 
the  contract,  though  there  was  nothing  to  in- 
dicate that  such  an  alteration  might  become 
necessary,  especially  where  the  contract  pro- 
vided that  sou  conditions  were  not  guaranteed. 

3.  Contracts  ^s»296— Subcontractor  held  bound 
by  alterations  or  changes  permitted  by  main 
contract. 

One  liaving  a  subcontract  to  do  excavating 
for  the  foundation  of  a  building  and  to  shore 
and  protect  adjoining  walls  in  conformity  with 
the  plans,  drawings,  and  specifications  was 
bound  to  perform  his  obligations  under  any  al- 
tered or  changed  conditious  resulting  from  any 
alteration  or  deviation  from  the  i»lan8  or  spec- 
ifications permitted  under  the  provisions  of  the 
main  contract. 


4.  Contracts  ^S9296— ^iibcoatraotor  roqnired  to 
assnme  .additional  risks  from  change  la  plans 
of  foundation. 

Where  a  building  contract  authorized  alter- 
ations and  it  was  found  necessary  to  abandon 
the  plans  for  a  concrete  foundation  and  erect 
the  building  on  a  foundation  resting  on  pfles, 
one  having  a  subcontract  to  do  the  excavating 
and  shore  and  protect  adjoining  walls  was  bound 
to  assume  the  additional  risks  and  hazards  inci- 
dent to  the  construction  of  a  foundation  built 
on  piles,  though  such  alteration  was  not  expect- 
ed, and  he  was  assured  by  the  main  contractor 
that  it  would  not  be  made,  especially  where  he 
knew  that  soil  conditions  were  not  guaranteed. 

6.  Contracts  ^=s>296— Demand  that  subcontrac- 
tor perform  under  conditions  as  changed  by 
alterations  held  not  to  entitle  him  to  resolnd. 

Where  a  subcontractor  was  bound  to  per- 
form his  contract  under  altered  conditions  per- 
mitted by  the  main  contract,  a  demand  by  the 
principal  contractor  that  he  perform  the  work 
under  such  altered  conditions  for  the  extra 
compensation  provided  in  case  of  alteration 
was  not  a  breach  of  the  contract  entitling  him 
to  sue  on  quantum  meruit. 

Ehrror  from  Superior  Court,  Fulton  Ooon- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  the  Morrow  Transfer  &  Storage 
Company  against  the  Wells  Bros.  Company  of 
New  York.  Judgm^it  for  defendant,  and 
plaintiff  brings  error,  and  defendant  flies  a 
cross^bill  of  exoeptiona.  Judgment  afltaned, 
and  crosa-bill  of  ezceptioiia  dlamissed. 

King  &  Spalding  and  Spalding,  MacDou- 
gald  &  Sibley,  all  of  Atlanta,  for  plalntUT  in 
error. 

Rosser,  Slaton,  Phillips  ft  Hopkins  and 
Smith,  Hammond  &  Smith,  all  of  Atlanta, 
for  defendant  in  error. 

STBPHBNS,  J.  [1]  1.  A  builder's  ccmtract 
providing  for  the  erection  of  a  building, 
which  is  to  be  of  such  size  and  dlmensicxi  as 
to  require  its  foundation  to  be  constructed 
with  special  reference  to  the  character  of 
the  ground  upon  which  it  is  to  rest,  contem- 
plates not  only  the  erection  of  a  properly  con- 
structed building  under  the  terms  of  the  con- 
tract, but  also  contemplates  the  construction 
of  a  suitable  and  safe  foundaticm  for  the 
building  to  rest  upon. 

[Z]  2.  In  such  a  contract,  which  provides 
for  the  erection  of  the  building  according  to 
certain  plans  and  speciflcatlims  which  call  for 
a  certain  character  of  foundation,  where  there 
is  a  provisi(Hi  that  '*the  owner  may  make 
such  alterations,  changes,  or  additions  to  the 
work  as  may  be  required,  without  invalidat- 
ing the  terms  of  the  contract,"  and  that  the 
builder  may  **at  any  time  during  the  progress 
of  this  work  make  any  additions  to,  or  alter- 
ations or  deviations  from,  the  drawings  or 
specifications  without  invalidating  this  agree- 
ment," an  alteration  afterwards  made  in  the 
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contract,   plans;  or  speclficatlonB   prorlding '  i>ermitted  under  the  provisions  of  the  con- 
tract ;  and  the  subcontractor,  beSng  bound  to 


for  a  different  kind  of  foundation  and  a  dif- 
ferent treatment  of  the  ground  upon  which 
the  building  is  to  rest;-  which  Is  ftnind  after 
the  work  has  progressed  to  be  necessary  in 
order  to  support  the  structure  and  render  it 
safe,  is  not  a  violation  of  the  contract,  but  is 
only  such  an  alteration  or  deviation  as  is  con- 
templated in  the  contract  providing  for  a 
pr(9)erly  constructed  building  on  a  good  and 
appropriate  foundation.  This  is  true  even 
though  at  the  time  of  the  execution  of  the 
contract  there  was  nothing  In  the  nature  of 
the  work  contemplated  or  in  the  character  of 
the  ground  upon  whi(^  the  building  was  to 
be  located  which  would  then  indicate  that 
such  an  alteration  In,  or  deviation  from,  the 
foundation  plans  might  become  necessary  for 
the  purpose  of  carrying  out  the  builder's  oon- 
tmctual  obligati(Mi  to  erect  a  properly  and 
safely  constructed  building.  More  especially 
Is  this  true  when  the  contract  provides  that 
test  borings  and  samples  of  the  soil  had  been 
made  and  were  subject  to  the  inspection  of 
bidders,  but  that  the  soil  conditions  were  not 
guaranteed. 

[3]  3.  A  contract  entered  into  by  the  build- 
er with  a  third  perscm,  by  the  terms  of  which 
the  third  person  obligated  himself  to  do  and 
perform  for  the  builder  certain  work  devolv- 
ing upon  the  builder  under  his  contract  with 
the  owner,  such  as  excavating  for  the  founda- 
tion of  the  building  and  shoring  and  protect- 
ing the  adjoining  walls  and  assuming  respon- 
sibility for  their  safety,  which  provided  that 
the  subcontractor  would  perform  his  obliga- 
tions under  the  contract  "In  conformity  with 
the  plans,  drawings,  and  specifications,  in- 
cluding all  revisions  to  date  made  by  [the  ar- 
chitect], whi<di  said  plans,  drawings,  and 
specifications  are  signed  by  the  parties  hereto 
and  are  hereby  made  a  part  of  this  agreement 
according  to  the  true  intent  and  meaning 
thereof,"  obligated  the  subcontractor  to  per- 
form his  obligations  under  the  subcontract 
under  any  altered  or  changed  conditions  re- 
sulting from  any  alteration  in  or  deviation 
from  the  plans  or  specifications  contained  in 
the  builder's  contract  with  the  owner  and 
permitted  under  the  provisions  of  that  con- 
tract. 

[4]  4.  Where,  after  the  execution  of  the 
builder's  contract  with  the  owner,  It  was 
found  that  the  character  of  the  ground  ren- 
dered it  necessary,  in  order  to  obtain  a  build- 
ing properly  and  safely  constructed  as  con- 
templated in  the  contract,  to  abandon  the 
original  plans  calling  for  a  concrete  founda- 
tion and  to  substitute  therefor  an  alteration 
in  such  plans  providing  for  the  erection  of 
the  building  upon  a  foundation  resting  upon 
piles,  sndi  alteration  in  the  plans  being  nec- 
essary for  the  purpose  of  obtaining  a  prop- 
erly and  safely  constructed  building  upon 
an  appropriate  foundation,  was  an  alteration 


perform  his  obligations  contained  in  the  sub- 
contract in  conformity  with  and  with  refer- 
ence to  any  alteration  in  the  plans  as  per- 
mitted under  the  builder's  contract  with  the 
ovmer,  was  bound  to  perform  his  obligations 
to  excavate,  shore,  and  protect  the  adjoining 
walls,  with  all  additional  riskis  and  hazards 
attendant  upon  the  construction  of  a  founda- 
tion built  on  piles.  He  being  bound  to  per- 
form the  subcontract  in  conformity  with  any 
alterations  in  the  planid  or  specifications  per^ 
mitted  by  the  builder's  contract  with  the 
owner,  his  obligation  to  so  perform  is  in  no 
wise  affected  or  lessened  by  the  fact  that  the 
specific  alteration  afterwards  made  by  the 
builder  and  the  owner  In  the  plans  and  speci- 
fications were'  not  expected  by  the  subcontrac- 
tor when  executing  the  subcontract,  or  that 
he  was  assured  by  the  builder  that  the  par- 
ticular alteration  would  not  be  made.  Es- 
pecially is  this  true  when  the  subcontractor 
before  entering  into  the  contract  had  notice 
that  no  guaranty  was  made  as  to  the  char- 
acter of  the  ground  upon  whl(di  the  founda- 
tion was  to  rest,  and  where  the  builder's  eon- 
tract  with  the  owner  provided  In  the  plans 
and  specifications  that  test  borings  and  samr 
pies  of  the  soil  had  been  made  and  were  sub- 
ject to  inspection,  but  that  the  soil  conditions 
were  not  guaranteed. 

[6]  5.  The  subcontractor  being  bound  to 
the  builder  to  perform  his  contractual  obliga- 
tions under  such  altered  conditloos  permit- 
ted by  and  made  in  pursuance  of  the  build- 
er's contract  with  the  owner,  a  demand  by 
the  builder  that  the  subcontractor  alter  the 
plans  of  his  work  accordingly,  and  perform 
his  contract  under  such  altered  omditions 
and  for  such  extra  compensation  as  the  con- 
tract provided  should  be  paid  to  him  should 
alterations  be  made  In  the  manner  in  whi(4i 
his  contract  was  to  be  performed,  did  not 
amount  to  a  breach  of  the  subcontract  by  the 
builder,  and  the  subcontractor  had  no  right 
to  rescind  the  contract  up<m  the  ground  that 
the  contract  had  been  repudiated  by  the 
builder. 

6.  This  being  a  suit  by  the  subcontractor 
against  the  builder  to  recover  on  a  quantum 
merit  after  having  attempted  to  rescind  his 
contract  on  the  ground  of  Its  having  been 
breached  by  the  builder,  the  trial  judge,  in 
view  of  the  above  rulings,  did  not  err  in  his 
rulings  on  the  exceptions  of  law  and  fact  to 
the  auditor's  report,  and  in  directing  a  ver- 
dict for  the  defendant.  See  in  this  connect 
tlcm:  Ashley  v.  Henahan,  56  Ohio  St  (559, 
47  N.  EX  573;  American  Surety  Co.  v.  Soott, 
18  Okl.  264,  90  Pac  7 ;  Daly  v.  Busk  Tunnel 
Ry.  Co.,  129  Fed.  613,  64  O.  0.  A.  87 ;  Guar- 
anty Co.  V.  Pressed  Brick  Co.,  191  U.  S.  424, 
24  Sup.  Ct  142,  48  L.  Ed.  242 ;  United  States 
V.  Freel  (a  C.)  92  Fed.  299;   Id«,  186  U.  £L 
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300,  22  Sup.  Ct  875,  46  L.  Ed.  1177;  North- 
em  Light  Lodge  v.  Kennedy,  7  N.  D.  146,  73 
N.  W.  524 ;  Hormel  v.  American  Bonding  Co., 
112  Minn.  288,  128  N.  W.  12,  33  L.  R.  A.  (N. 
S.)  513 ;  People's  Lumber  Ck>.  v.  Gillard,  136 
Gal.  55,  68  Pac.  576;  Dorsey  v.  McGee,  30 
Neb.  657,  46  N.  W.  1018 ;  Village  of  CJhegter 
v.  Leonard,  68  Conn.  495,  37  Atl.  397;  Hay- 
den  V.  Cook,  34  Neb.  670,  52  N.  W.  165 ;  Unit- 
ed States  Y.  Walsh,  115  Fed.  607,  52  C.  C.  A. 
419;  McLennan  v.  Wellington,  48  Kan.  756, 
30  Pac.  183;  Howard  County  v.  Baker,  119 
Mo.  397,  24  S.  W.  200;  Getchell  y.  National 
Surety  Co.,  124  Iowa,  617,  100  N.  W.  556; 
Doyle  Y.  Faust,  187  Mich.  108,  153  N.  W.  725 ; 
Kretchmar  y.  Bruss,  106  Wis.  396,  84  N.  W. 
429;  Shields  y.  City  of  New  York,  84  App^ 
DlY.  502,  82  N.  Y.  Supp.  1020;  Sessions  y. 
States  115  Ga.  20,  41  S.  E.  259;  DaYenport 
Y.  Magoon,  13  Or.  3,  4  Pac.  299,  57  Am.  Rep. 
4 ;  Words  and  Phrases,  yoL  1,  p.  360. 

Judgment  affirmed  on  the  main  bill, of  ez- 
ceptioQS.    Cross-bill  of  exceptions  dismissed. 

JENKINS,  P.  J.,  and  HILL,  J^  concur. 


(26  Oa.  App.  361) 
BENFORD  V.  BLEDSOE.     (Ne.   11363.) 

(Court  of  Appeals  of  Georgia,  DiYision  No.  2. 
V  March  3,  1921.) 

(Byllabua  hy  Editorial  Biaf.) 

t.  Malicious  prosecution  ^=»  19— Facts  InsutR- 
oiest  to  convict  may  afford  probalrie  cause. 
Facts  which  are  in  law  insufficient  to  an* 
thorise  a  conYicdon  for  a  specific  crime  may 
ncYertheless  afford  probable  cause  for  the  in- 
stitution of  a  prosecution  for  such  crime. 


2.  Malicioue  prosecution  ^s» 1 8 (2)— Probable 
cause  for  prosecution  for  simple  larceny. 

Facts  which  do  not  authorize  a  couYlction 
for  simple  larceny,  but  do  authorize  a  convic- 
tion for  larceny  after  trust,  may  afford  prob- 
able cause  for  a  prosecution  for  simple  lar- 
ceny. 

3.  Malleieus  proseoutlon  ^b»7I<2) —  Probable 
cause  question  of  law. 

It  in  a  question  of  law  for  the  court  as  to 
what  facts  constitute  probable  cause. 

4.  Malleieue  prosecution  ^=»  1 8 (2)— Probable 
oanse  for  simple  larceny  shown,  ttiough  wrong 
offense  charged. 

Where  plaintiff  was  intrusted  by  a  member 
Qf  a  firm  to  which  defendant  belonged  with 
lumber  to  be  sold  to  a  third  party,  the  pro- 
ceeds to  be  collected  and  paid  to  the  firm,  and 
plaintiff  received  payment  but  failed  to  trans- 
mit such  payment,  there  was  probable  cause 
for  a  prosecution  instituted  by  defendant  with 


knowledge  of  such  facts,  though  the  proeecn- 
tion  was  for  simple  larceny  instead  of  larceny 
after  trust. 

5.  New  trial  ^=>70— I  m properly  denied  when 
undisputed  evidence  failed  to  support  venlict. 

In  «n  action  for  malicious  prosecution 
where  the  undisputed  evidence  showed  probable 
cause,  the  verdict  for  plaintiff  was  unsupported 
by  the  evidence,  and  it  was  error  to  overrule 
defendant's  motion  for  a  new  trial. 

Error  from  City  Court  of  Carrollton; 
James  BeaU,  Judge. 

Action  by  Johnson  Bledsoe  against  J.  W. 
H.  Benford.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

C.  B.  Roop  and  Leon  Hood,  both  of  Car- 
rollton, for  plaintiff  in  error. 

Smith  &  Smith  and  Eugene  Spradlln,  all  of 
Carrollton,  for  defendant  in  error. 

STEPHENS,  J.  [1,  21  1.  Facts  which  are 
in  law  insufficient  to  anthorize  a  conYiction 
for  a  Bpedflc  crime  may  nevertheless  alford 
probable  cause  for  the  institution  of  a  prose- 
cution for  such  crime.  Facts  which  do  not 
authorize  a  conviction  for  simple  larceny 
may  afford  probable  cause  for  a  prosecutioD 
for  such  crime  when  they  do  authori2se  a 
conYiction  for  larceny  after  trust. 

[3,4]  2.  In  a  suit  for  malicious  lurosecu- 
tion.  It  being  a  question  of  lawi  for  the  court 
as  to  what  facts  constitute  probable  cause 
(Hicics  Y.  BranUey,  102  Oa.  264,  272,  29  S.  EL 
459),  it  follows  that  where  the  plaintiff  had 
been  intrusted  by  a  member  of  a  firm,  to 
which  the  defendant  belonged,  with  an 
amount  of  lumber  to  be  delivered  by  the 
plaintiff  and  sold  to  a  third  party,  the  pro- 
ceeds of  the  sale  to  be  collected  by  the  plain- 
tiff and  paid  to  the  defendant's  firm,  and 
such  third  party  had  made  payment  for  the 
lumber  to  the  plaintiff  and  the  latter  had 
failed  to  transmit  such  payment  to  the  de- 
fendant's firm,  which  facts  were  known  to 
the  defendant,  who,  with  knowledge  of  the 
facts.  Instituted  a  prosecutioil  against  the 
plaintiff  for  simple  larceny  instead  of  lar- 
ceny after  trust,  the  prosecution  was  insti- 
tuted by  the  defendant  with  probable  cause. 

[5]  3.  The  undisputed  evidence  showing 
the  above  facts  and  demanding  the  inference 
that  the  prosecution  was  carried  on  with 
probable  cause,  the  verdict  for  the  plaintiff 
was  without  evidence  to  support  It,-  and  it 
was  error  to  overrule  the  defendant's  mo- 
tion for  a  new  trlaL 

Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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(2«  Ga.  App.  269) 

RAILEY   V.   UNITED   LIFE   &  ACCIDENT 
INS.   CO.      (No.    11922.) 


BAILEY  ▼.  UNITED  MFE  &  ACCIDENT  INS.  00.  203 

(106  S.B.) 

a  judgment  dismissing  the  case  will  not  be  re- 
versed because  of  plaintiff's  right  to  recover  the 
reserve  amonntinf  to  $2.26,  but  will  be  affirmed, 
with  direction  that,  when  the  remittitur  is  filed, 
defendant  pay  such  amount. 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  28,  1921.    Rehearing  Denied 

March  2, 1921.) 

(Syllalmi  by  the  Court,) 

1.  Inanrance  ^=>389(6),  392(1),  438— Exemp- 
tfoB  from  liability  for  death  In  military  serv- 
lee  not  against  publlo  polloy;  not  waived  be- 
cause insurer  knew  Insured  would  proiialiiy 
engage  in  such  service;  not  waived  by  re- 
taining unpaid  portion  of  promlum  with 
iinowledge. 

The  provisions  of  a  life  insurance  policy 
exempting  the  insurer  from  liability  for  death 
occasioned  by  the  insured  engaging  in  military 
or  naval  service  in  time  of  war  unless  a  written 
permit  shall  be  issued  by  the  company  are  not 
void  as  against  public  policy;  and  this  is  so 
even  where  the  insured  is  drafted  into  the  serv- 
ice. 

(a)  The  fact  that  the  insurer  knew,  at  the 
time  the  policy  was  issued,  that  the  insured 
would  in  all  probability  engage  in  military  or 
naval  service,  is  legally  insufficient  to  work  a 
waiver  of  the  above  war  dause. 

(b)  Nor  was  the  retention  by  the  company 
of  an  unearned  portion  of  the  first  premium, 
with  knowledge  of  the  fact  that  the  insured 
was  engaged  in  the  military  service  of  his  gov- 
ernment in  time  of  war,  sufficient  to  constitate 
such  a  waiver. 

2.  Insurance  ^=>438— Under  policy  excluding 
death  In  military  servloe,  death  from  drown- 
ing as  result  of  ooillsion  of  transports  bold 
exdnded. 

The  death  of  the  insured,  who  had  been 
drafted  into  the  military  service  of  the  United 
States  during  the  recent  war  with  (Germany, 
having  occurred  in  the  North  Channel,  between 
the  coasts  of  SSootland  and  Ireland,  as  a  re- 
sult of  an  accidental  collision  between  a  ship 
(upon  which  he  and  other  soldiers  were  being 
transported  to  Europe)  and  a  sister  ship  under 
the  same  convoy,  no  liability  under  the  policy 
(except  the  reserve  due  thereon)  existed,  in 
Tiew  of  the  plain  and  unambiguous  provisions 
of  the  policy .  exempting  the  insurer  from  all 
indemnity  (except  the  amount  of  the  reserve 
thereon)  in  the  event  the  insured  lost  his  life 
whUe  engaged  in  military  service  without  the 
confines  of  continental  United  States. 

fAddUional  SyUdbut  by  Bdiiorial  StalfJ 


3.  Evidence  ^=s>l  I— Judicial  notice  taken  of 
sinking  of  transport. 

The.  court  will  take  judicial  cognizance  of 
the  time  and  place  of  the  sinking  of  the  trans- 
port Otranto  as  a  result  of  an  accidental  col- 
lision with  a  sister  ship;  it  being  a  well-known 
and  historical  fact. 

4.  Appeal  and  error  ^=»l  1 39— Judgment  af- 
tnaed  notwithstanding  plaintiffs  right  to 
recover  nominal  amount,  with  directions  that 
Mendant  pay  suoh  amount 

Where  the  petition  on  a  life  insurance  pol- 
icy was  drawn  in  three  counts  seeking  to  re- 
cover $1,S00,  $3,000,  and  $4,500,  respectively. 


Brror  from  City  Oourt  of  Tlfton;  James 
H,  Price,  Judge. 

Action  by  J.  H.  Railey,  administrator, 
against  the  United  Life  &  Accident  Insur- 
ance Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed,  with 
directions. 

See,  also,  103  S.  E.  184. 

John  Henry  Poole,  of  Tlfton,  for  plalntifl 
In  error. 

Fulwood  ft  Hargrett,  of  Tif ton,  for  defend- 
ant in  error. 

BROYLES,  O.  J.  This  la  a  suit  by  J.  H. 
Railey,  as  administrator  of  the  estate  of  G. 
S.  Railey,  against  the  United  Ufe  &  Acci- 
dent Insurance  Company  on  a  policy  Issued 
by  the  defendant  in  December,  1917,  upon 
the  life  of  the  deceased,  and  payable  to  the 
latter's  estate.  The  defendant  Interposed 
both  a  general  and  special  d^nurrer,  and 
to  the  Judgment  sustaining  the  general  de- 
murrer and  dismissing  the  suit  the  plaintilf 
excepted. 

The  policy  sued  upon  provided  for  pay- 
ment of  a  single  indenonity,  under  certain 
conditions;  for  payment  of  a  double  indem- 
nity, under  certain  conditions;  and  for  pay- 
ment of  a  triple  indemnity,  under  certain 
other  conditions.  The  plaintiff's  petition 
was  drawn  in  three  counts,  the  first  seeking 
a  recovery  of  the  single  indemnity ;  the  sec- 
ond seeking  a  recovery  of  the  double  indem- 
nity ;  and  the  third  asking  a  recovery  of  the 
triple  Indenmlty. 

The  material  and  controlling  exempting 
clauses  of  the  policy  are  as  follows : 

"In  event  of  death  resulting  from  or  occa- 
sioned by  the  Insured  engaginff  in^  nUUtary  or 
naval  service  in  time  of  war  [italics  ours],  or  at 
any  time  in  aeronautic  ascension  or  aviation 
or  in  submarine  voyage,  whether  the  insured 
shall  actually  be  engaged  in  military  or  naval 
service  or  not,  unless  a  written  permit  shall  be 
Issued  by  the  company,  the  sum  payable  under 
this  policy  shall  be  the  reserve  thereon.' 


>f 


Written  upon  the  back  of  the  policy  was 
the  notice: 

"Upon  written  request  by  the  Insured,  a  war 
service  permit  to  the  amount  of  the  single  in- 
demnity will  be  issued  and  renewed  anuually, 
without  extra  premium,  to  cover  additional  risk 
of  war  conditions,  while  the  insured  is  engaged 
in  military  service  v>ithin  the  eonfinea  of  oon- 
tinental  United  States  during  tiie  present  war 
with  Germany  or  any  of  her  present  allies; 
such  permit  will  not,  however,  cover  death  oc- 
casioned by  or  resulting  from  aeronautic  ascen- 
sion, aviation  or  submarine  voyage.^  (Italics 
ours.) 
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These  provisions  did  not  conflict  with  any 
of  the  other  terms  of  the  policy  or  with  the 
Incontestability  clause  thereof,  which  pro-. 
Tided  th^t — 

"After  one  year  In  force  this  policy  will  be 
InconteBtable  except  for  nonpayment  of  premi- 
nm  and  military  or  naval  service  in  time  of 
war  [italics  ours],  and  for  aeronautic  aacension 
or  ayiation  and  submarine  voyage.'* 

[1]  1.  The  above  provisions  limiting  lia- 
bility in  event  of  the  death  of  the  Insured 
while  engaged  In  military  or  naval  service, 
without  the  written  permit  of  the  insurance 
company,  are  not  void  as  being  against  pub- 
lic policy.  See  4  Joyce  on  the 'Law  of  Insur- 
ance, §  2237 ;  8  Gooley's  Briefs  on  the  Law 
of  Insurance,  p.  2217  (h) ;  Reld  v.  American 
Nat  Assurance  Co.  (Mo.  App.)  218  S.  W. 
057;  La  Bue  v.  Insurance  Co.,  68  Kan.  539, 
75  Pac.  .494:  Miller  v.  Illinois  Bankers'  Life 
Ass'n,  138  Ark.  442,  212  S.  W.  310,  7  A,  L. 
B.  378.  Attention  Is  also  directed  In  this 
connection  to  the  recent  case  of  Mattox  v. 
New  England  Mutual  Life  Ins.  Co.,  25  Ga. 
App.  311,  103  S.  B.  180,  where  this  court  rec- 
ognized the  validity  of  such  war  clauses. 

The  fact  alleged  In  the  petition  that  the 
company  knew  at  the  time  the  policy  was 
issued  that  the  Insured  would  in  all  proba- 
bility engage  in  military  or  naval  service  is 
insufficient  to  constitute  a  waiver  of  the 
war  provisions  of  the  contract,  for  it  rea- 
sonably appears  that  the  company  and  the 
insured  expected  the  policy  to  continue  in 
force  for  a  long  number  of  years,  and,  in 
view  of  the  probability  of  military  service, 
agreed  to  a  practical  suspension  of  liability 
during  such  service.  Neither  was  the  fact 
that  the  company  retained  an  unearned  por- 
tion of  the  first  premium  after  the  Insured's 
entry  into  the  army  legally  sufficient  to  con- 
stitute a  waiver  of  the  war  clauses  of  the 
policy.  If,  as  held  by  this  court  In  the  Mat- 
tox Case,  supra,  the  company's  retention  of 
unpaid  premium  notes  did  not  operate  to 
waive  the  war  clauses  in  that  case,  then 
surely  the  mere  retention  of  an  unearned 
portion  of  the  premium  in  the  instant  case 
was  insufficient  to  constitute  such  a  waiver. 
Moreover,  In  the  Miller  case,  supra,  it  was 
expressly  held  that  the  acceptance  of  the 
premium,  even  with  full  knowledge  that  the 
insured  was,  at  the  time  of  payment,  actual* 
ly  engaged  In  war  service,  did  not  work  a 
waiver.  See,  also,  to  the  same  effect  Sand- 
stedt  V.  American  Central  Life  Ins.  Co.,  109 
Wash.  338,  186  Paa  1069.  The  fact  (as 
shown  by  a  certified  copy  from  the  clerk  of 
the  Supreme  Court  of  Arkansas)  that  the 
agreed  statement  of  facts  in  the  Miller  Case 
showed  that  the  Insured  had  entered  the 
military  service  as  a  volunteer.  Is  immate- 
rial. The  same  rule  would  apply  where  the 
insured  was  drafted  into  the  service. 

[2 J  2.  It  being  clear,  therefore,  that  the 
war  clauses  of  the  poll(^  are  valid,   and 


that  they  were  not  waived  by  the  insurer, 
we  will  proceed  to  briefly  apply  them  to  the 
facts  as  alleged  in  the  petition.  It  is  dis- 
tinctly alleged  that  the  policy  was  issued  in 
December,  1917,  and  that  the  Insured,  who 
was  drafted  into  the  army,  lost  his  life  by 
accident  on  October  6,  1918,  when  the  ship 
Qtranto,  which  was  conveying  the  Insured, 
together  with  other  soldiers,  to  Europe,  in 
order  that  they  might  be  used  in  the  great 
World  War,  collided  with  a  sister  ship.  Ob- 
viously, therefore,  these  facts  precluded  a 
recovery  of  either  the  single,  double,  or  triple 
indemnity  ties,  the  policy  expressly,  in  plain 
and  unequivocal  terms,  providing  that  no 
liability  (except  for  the  reserve  on  the  pol- 
lc>0  should  exist  if  the  death  of  the  insured 
occurred  while  engaged  in  military  or  naval 
service  in  time  of  war,  without  the  written 
permit  of  the  insurance  company,  and  the 
petition  not  showing  that  such^  a  permit  was 
ever  Issued.  Nor  does  the  petition  show 
that  the  insured  took  advantage  of  the 
written  notice  indorsed  on  the  back  of  the 
policy,  which  provided  that — 

"Upon  written  reqoest  of  the  insnred,  a  war 
service  permit  to  the  amount  of  the  single  in- 
demnity, will  be  Issued  and  renewed  annually^ 
without  extra  premium,  to  cover  additional  risk 
of  war  conditions,  while  the  insured  Is  engaged 
in  military  service  within  the  confines  of  con- 
tinental United  States  during  the  present  war 
with  Germany  or  any  of  her  present  allies.** 

[3]  Moreover,  even  had  the  insured  exer- 
cised this  right,  there  could  still  be  no  re- 
covery, as  the  war  service  permit  was,  by 
express  stipulation,  to  be  effective  only  in 
the  event  £he  insured's  death  occurred  while 
engaged  in  military  service  ''within  the  con- 
fines of  continental  United  States,"  and 
while  the  petition  is  silent  as  to  exactly 
where  the  insured  lost  his  life,  it  alleges,  a» 
above  stated,  that  his  death  was  the  result 
of  a  collision  between  the  Otranto,  a  ship 
upon  which  he  was  being  conveyed  to  Su- 
rope,  and  another  ship  under  the  same  con- 
voy, and  this  court  will  take  judicial  cogni- 
zance of  tbe  now  well-known  and  historical 
fact  that  on  October  6,  1918»  the  transport 
steamer  Otranto  accidentally  collided  wiUi 
her  sister  ship  Kashmir  and  was  sunk  in 
the  North  Channel,  between  the  Irish  and 
Scottish  coasts. 

[4]  It  is  true,  and  so  conceded  by  the  de- 
fendant, that,  under  the  allegations  of  the 
petition,  the  plaintiff  was  entitled  to  recover 
the  sum  of  $2.26»  the  reserve  alleged  to  be 
due  on  the  policy  at  the  date  of  the  death 
of  the  Insured,  and  the  petition  showed  a 
cause  of  action  for  that  amount  Moreover, 
it  does  not  appear  that  this  amount  was  ever 
tendered  to  the  plaintiff  by  the  defendant. 
Since,  however,  the  petition  was  drawn  In 
three  counts,  seeking  a  recovery  of  $1,590, 
$3,0(X),  and  $4,500,  respectively,  and  the  re- 
serve admitted  to  be  due  was  only  the  nom- 
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liial  flam  of  92^,  we  fblnk  that  the  defoid- 
ant  Bhould  be  allowed  the  privilege  of  pay- 
ing  this  small  amount  and  have  the  case 
Unally  disposed  of,  and  we  decline  to  reverse 
the  judgment  dismissing  the  plaintiff's  case, 
but  affirm  It,  with  direction  that,  when  the 
remittitur  is  filed,  the  defendant  pay  to  the 
plaintiff  the  amount  of  the  reserve  on  the 
policy,  with  interest  from  August  11,  1919, 
the  date  when  the  defendant  refused  pay- 
ment of  the  policy. 
Judgment  affirmed*  with  direction. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


<26  G&.  App.  249) 

PYNETREE   PAPER  CO.  V.  WOOD. 
(No.  1 1518.) 

(Goart  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.   28,   1921.     Rehearing  Denied 

Kareh  2,  1921.) 

(Syllahua  hy  Bdiioridl  Staff.) 

Master  and  ssrvaBt  «=»I85(6),  233(4)— Fellow 

servantft    aot   and    oontiibutory    negligenoe 

caote  .of  Injunr  from  nsing  rope. 

Where  a  rope  too  short  for  its  intended 

purpose  had  been  spliced  by  a  fellow  servant, 

and  the  injured   employee  discovered  tliat  it 

was  too  short  but  undertook  to  force  it  on  a 

pulley  and  in  so  doing  was  injured,  the  injury 

was  due  to  the  negligence  of  the  fellow  servant 

and  to  bis  own  negligence. 

Error  from  Superior  Gourt,  Wilkinson 
Gounty;   J.  B.  Park,'  Judge. 

Action  by  R.  U  Wood  against  the  Pynetree 
Paper  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Bryan  ft  Mlddlebrooks,  of  Atlanta,  and 
€?ea  H.  Garswell,  of  Irwlnton,  for  plaintiff 
In  error. 

Allen  ft  Pottle,  of  Milledgeville,  for  defend- 
ant in  error. 

PER  CURIAM.  The  only  negligence  al- 
leged in  the  petition  was  that  the  defendant 
failed  to  furnish  to  the  plaintiff  a  rope  of 
pTcper  length  for  the  purpose  intended,  it  be- 
ing alleged  that  the  rope  was  too  short  and 
that  on  that  account  it  would  not  go  into 
the  grooves  as  the  other  ropes  which  he  had 
placed  therein.  Upon  the  trial  the  evidence 
conclusively  showed  that  the  rope  furnished 
by  the  defendant  to  the  plaintiff  had  been 
spliced  by  a  fellow  servant  who  was  assisted 
by  the  plaintiff,  and  that,  upon  undertaking 
to  put  upon  the  pulley  this  particular  rope 
which  was  used  as  a  belt,  the  plaintiff  dis- 
covered that  the  rope  was  too  short  and 
undertook  to  force  it  on  the  pulley  with  a 
bar,  and  that  In  so  doing  he  suffered  his 
Injury. 

We  hold  that  the  evidence  in  this  case 
showed   that   the  injury  sustained  by  the 


plaintiff  was  due  to  the  negligence  of  a  M- 
low  servant,  and  to  his  own  negUgence.  in 
undertaking  to  place  the  rope  on  the  pulley. 
For  this  reason  the  court  erred  in  overruling 
the  motion  for  a  new  tilaL  See  Donaldson 
V.  Marsh  Cypress  Co.,  0  Ga.  App^  267,  70  & 
B.  1121,  and  cases  there  cited* 
Judgment  reversed. 

BROYLES,  C.  J.,  and  LUKB  and  BLOOD- 
WORTH,  JJ.,  concur. 

(26  Ga.  App.  328) 
RICKER  V.  LOWRY  NAT.  BANK. 

L.OWRY  NAT.  BANK  V.  RICKER. 

(Not.  11395,  11403.) 

(Court  of  AK>eflls  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 

(Byllahus  hy  th9  Oowrt.) 

1.  Bills  and  notes  «s»537(l)— Vortflct  to/ 
plaintiff  demaniled  when  exeoation  admitted 
and  defense  not  tnstalnsd. 

In  a  suit  against  the  maker  by  the  trans- 
feree of  a  series  of  promissory  notcis  fallhig 
due  conaecntively,  some  of  the  notes  appearing 
on  the  face  to  have  matured  and  tlie  others  ap- 
pearing not  to  have  matured,  where  the  defend- 
ant admits  the  execution  of  the  notes  and  the 
indebtedness  represented  by  them,  and  does  not 
deny  the  allegation  in  the  petition  tliat  the  en- 
tire series  is  due  by  virtue  of  the  terms  of  a 
collateral  agreement  between  the  maker  and 
the  payees  wbdch  provides  that  the  entire 
series  shall  become  due  upon  default  by  the 
maker  in  payment  of  other  notes  in  the  series 
when  duo,  but  disputes  the  title  of  the  plaintiif 
in  the  notes  and  pleads  a  failure  of  considera- 
tion and  breach  of  warranty,  a  verdict  for  the 
plaintiff  is  demanded,  in  the  absence  of  any 
evidence  to  sustain  the  defendant's  plea. 

2.  Appeal  and  error  ^=s>728(3)-^ssignnisnt  of 
error  not  setting  out  exdudsd  svldonoe,  or 
showing  evidwce  offered  to  support  plea,  held 
insoffloieat 

Where  it  does  not  appear  wluit  evidence 
was  offered  by  the  defendant  in  support  of  the 
plea  of  failure  of  conaideration  and  breach  of 
warranty,  an  assignment  of  error  tliat  the 
court  erred  in  refusing  to  allow  the  defendant 
to  prove  by  a  named  wUaiess  that  the  consid- 
eration of  the  notes  had  failed,  and  that  the 
ruling  of  the  court  in  excluding  the  evidence 
prevented  the  defendant  from  establishing  his 
defense,  presents  nothing  for  consideration* 
where  neither  the  evidence  nor  the  nature  of 
the  evidence  is  set  out. 

3.  Bills  and  notea  ^e9»370— Exolasloa  of  ovU 
denoa  Ql  falluro  of  oonsideratlon  and  breaoh 
of  warranty  at  aoainst  transferee  not  error. 

There  being  no  evidence  that  the  plaintiff 
transferee  had  not  acquired  the  notes  bona  fide 
for  value  and  without  notice  of  any  defense  by 
the  maker,  and  the  maker's  plea  of  failure  of 
consideration  and  breach  of  warranty  being 
predicated  upon  an  alleged  contract  between 
him  and  the  payee,  and  there  being  no  evidence 
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as  to  this  coDtracty  and  it  not  appearing  from 
any  of  the  assignments  of  error  in  the  motion 
for  a  new  trial  that  such  contract  waa  offered 
in  evidence,  none  of  the  assignments  of  error 
in  the  motion  for  a  new  trial  show  grounds 
for  a  reversal,  since  they  except  only  to  the 
failure  of  the  trial  judge  to  admit  testimony 
tending  to  show  that  the  consideration  had 
failed  and  that  the  warranties  contained  in  the 
contract  had  been  breached. 

4.  Motloa  for  new  trial  propariy  ovemiieiL 

It  was  not  error  to  overrule  the  defend- 
ant's motion  for  a  new  trial. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty ;  O.  T.  Gower,  Judge. 

Action  by  the  Lowry  National  Bank  against 
G.  £.  Bicker.  Judgment  for  plaintiff,  and 
defendant  brings  error,  and  plaintiif  files  a 
cross-bill  of  exceptions.  Judgment  affirmed, 
and  cross-bill  dismissed. 

A.  J.  &  J.  O.  McDonald  and  Jessie  Jones, 
all  of  Fitzgerald,  for  plaintifT  in  error. 

Wall  &  Grantbam  and  Sam'l  Kassewitz, 
all  of  Fitzgerald,  and  J.  H.  Porter,  of  Atlanta, 
for  defendant  in  error. 

STEPHENS,  J.  Judgment  affirmed  on  the 
main  bill  of  exceptions ;  cross-bill  dismissed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(26  Ga.  App.  327) 

PATILLO  V.  HALLET  &  DAVIS  PIANO  CO. 

(No.   11308.) 

(Coort  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 

(SyUabuM  If  ihe  Court,) 

1.  Mortgages  ^=:»235— Blank  Indorsement  of 
secured  note  transfers  legal  title  and  aMthor- 
Izee  bolder  to  foreclose. 

A  blank  indorsement  of  the  payee  of  a 
mortgage  note  is  sufficient  to  pass  the  legal 
title  in  the  note  and  the  mortgage  to  the  hold- 
er thereof,  and  the  mortgage  may  be  fore- 
dosed  by  the  holder  in  his  own  name.  Civil 
Code  1910,  II  3278,  8345,  3346,  3347,  4274; 
Setse  y.  First  National  Bank  of  Pensacola,  140 
Ga.  008,  79  S.  E.  540. 

2.  Appeal  and  error  ^=»679( I)— Assignment 
that  defendant  had  right  to  plead  failure  of 
consideration  held  without  merit. 

The  plea  of  failure  of  consideration  not  be- 
ing stricken,  and  it  not  appearing  what  evi- 
dence, if  any,  was  offered  by  the  defendant  in 
support  of  sudi  plea,  an  assignment  of  error 
that  "the  defendant  had  a  legal  Tight  to  plead 
failure  of  consideration"  is  without  merit. 

3.  Verdict  properly  directed. 

The  yerdict  for  the  plaintiff  was  properly 
directed. 

Error  from  Superior  Court,  Talbot  County ; 
(t.  H.  Howard,  Judge. 


Action  by  the  Hallet  &  Davis  Piano  Com- 
pany against  Mrs.  J.  S.  PadUa  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  J.  Bull  &  Son«  of  Oglethorpe,  for  plain- 
tiff in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(26  Ga.  App.  336> 
SELPH  &  DANIELS  V.  WILLIAMS. 

WILLIAMS  V.  SELPH  &  DANIELS. 

(Nos.    11304,    11305.) 

(Court  of  Appeals  of  Georgia,  Division  No.  Z, 

Feb.  26,  1921.) 

(ByUdbtu  hp  ihe  Court.) 

1.  Brokers  ^=5>55( I)— Contract  held  not  brok- 
en by  procuring  another  broker  to  obtain  pur- 
chaser. 

A  real  estate  brokerage  contract,  which 
provides  that  the  agent  may  sell,  or  through 
his  influence  may  sell,  certain  reid  estate  for 
the  owner,  is  not  breached  by  the  agent  pro- 
curing another  real  estate  dealer  to  obtain  a 
purchaser.  It  being  within  the  contemplation 
of  the  contracting  parties  that  the  agent  will 
not  necessarily  be  required  to  personally  per- 
form his  duties  under  the  contract,  but  that 
he  may  through  his  influence  procure  the  per- 
formance of  such  duties  through  the  instru- 
mentality of  some  other  person,  such  perform- 
ance by  a  third  party  is  not  subject  to  the  ob- 
jection that  the  agent  has  delegated  his  au- 
thority. Springfield  Fire  Ins.  Co.  ▼.  Price,  132 
Ga.  687,  &i  S.  B.  1074. 

2.  Brokers  ^=>55(l)^Coiitraot  to  sell  at  stip- 
ulated sum  not  broken  by  procuring  another 
to  obtain  purchaser. 

A  contract  which  provides  that  the  agent 
may  sell  the  property  at  a  certain  stipulated 
amount,  as  $50  per  acre,  does  not  necessarily 
repose  any  personal  trust  or  special  confidence 
in  the  skill,  discretion,  or  judgment  of  the 
agent,  and  the  agent  may,  without  committing 
a  breach  of  the  contract,  perform  his  duties 
under  it  by  procuring  the  services  of  another, 
who,  acting  for  the  agent,  obtains  a  purchaser 
under  the  terms  of  the  contract.  Civil  Code 
1910,  f  3578;  MeCroskey  v.  Hamilton,  108  Qa. 
640,  34  S.  B.  Ill,  75  Am.  St  Rep.  79. 

3.  Brokers  ^=»40— Contract  held  not  ooatra- 
diotory  as  to  commissions. 

The  contract  does  not  contain  terms  that 
are  contradictory,  where  it  provides  that  an 
agent  is  employed  by  the  owner  to  sell 
certain  real  estate,  consisting  of  a  certain  num- 
ber of  acres,  at  a  certain  price  per  acre,  to 
net  the  owner  a  certain  price  per  acre,  and 
to  retain,  as  a  commission  for  his  services  In 
selling  the  property,  the  difiference  between 
the  selling  price  and  the  net  price  to  the  own- 
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er,  and  also  where  it  provides  that  the  agent 
may  sell,  or  through  his  inflnence  in  procuring 
the  services  of  another,  cause  to  be  sold,  such 
described  property,  and  retain  as  a  commission 
for  his  services  all  of  the  purchase  price  above 
a  certain  amount 


4.  Evidenoe  ^s>442(4)— When  brokerage  oon- 
traet  leaves  selling  price  blank.  It  may  be 
proved  by  extrinsic  evidence. 

Where,  in  such  a  contract,  the  amount  at 
which  the  agent  is  to  sell  the  property  is  left 
blank,  the  amount  may  be  proved  by  extrinsic 
evidence,  under  a  proper  allegation  in  the  peti- 
tion as  to  the  amount.  Georgia  Railroad  & 
Banking  Co.  v.  Reld,  91  Ga.  377,  17  S.  B.  9M, 

5.  Brokers  «=>82( I)— Petition  In  action  fcr 
commissions  held  not  demurrable. 

In  a  suit  by  the  agent  against  the  owner 
on  such  a  contract,  the  petition,  which  contains 
two  counts,  one  count  alleging  such  a  contract 
as  is  set  out  above  in  paragra'ph  1  of  the  sylla- 
bus, and  the  other  count  alleging  a  contract 
as  set  out  in  paragraph  2  of  the  syllabus,  is 
not  subject  to  any  of  the  special  or  general 
grounds  of  the  demurrers  interposed.  The 
plaintiff  is  therefore  entitled  to  recover  the 
larger  amount  sued  for,  if  he  can  prove  the 
contract  declared  upon. 


6.  Pleading  ^=»  1 92(6)— No  demurrer  for  mat- 
ter requiring  evidence  to  show. 

The  contract,  as  It  appears  copied  and  set 
out  in  the  petition,  contains  no  evidence  of 
any  physical  characteristics  (such  as  being 
partly  printed  and  partly  in  writing)  as  might 
aid  in  its  construction  or  show  the  invalidity  of 
any  of  its  danses,  and  su^h  question  cannot 
be  raised  on  demurrer.  Such  facts,  if  they 
exist,  must  be  established  by  proof. 

7.  Rulings  on  demnrrer. 

On  demurrer  to  the  petition  the  first  count 
was  improperly  stricken,  and  the  other  count 
was  properly  allowed  to  stand. 

8.  Petition  held  sutnclent. 

The  petition  otherwise  sets  out  a  cause  of 
action. 

£rror  from  City  CJourt  of  Thomasvllle;  W. 
H.  Hammond,  Judge. 

Action  by  Selph  &  Daniels  against  W.  W. 
Williams.  On  demurrer,  one  count  was 
stricken  from  the  petition,  and  plaintiff 
brings  error,  and  defendant  files  a  cross-bill 
of  exceptions.  Reversed  on  the  main  bill  of 
exceptions,  and  afiirmed  on  the  cross-bill. 

Titus  &  Dekle,  of  Thomasvllle,  for  plaintiff 
in  error. 

H.  J.  Madntyre,  of  Thomasvllle,  and 
Brancli  &  Snow,  of  Quitman,  for  defendant 
in  error. 

STEPHENS,  J.  Judgment  reversed  on  the 
main  bfll  of  excepticms.  Judgment  affirmed 
on  tbe  cross-bill  of  exceptions. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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(26  Oa.  App.  365) 

GLYNN  CANNING  CO.  v.  E.  L.  ADAMS  CO. 

(No.  11637.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Marcb  8,  1U21.) 


(SyUahuM  by  Bdiiorial  Staff.) 

1.  Frauds,  statute  of  «=>I52(I)— Must  be 
pleaded. 

In  a  suit  for  breach  of  contract,  defendant 
cannot  claim  the  benefit  of  the  statute  unless 
the  statute  is  pleaded. 

2.  Evidence  ^s»47l  (20)— Testimony  as  to  state 
'of  market  and  actual  selling  price  not  opinion 
evidence. 

While  direct  testimony  as  to  market  value 
is  in  the  nature  of  opinion  evidence,  testimony 
as  to  the  state  of  the  market  and  tbe  actnid 
selling  price  of  a  certain  conmiodity  at  a  par- 
ticular time  and  place  is  testimony  as  to  a 
positive  fact,  and  not  opinion  evidence. 

3.  Evidenoe  ^=»l  13(2)— Value  of  commodity  at 
distant  place  Is  Irrelevant  and  creates  ne  Is- 
sue, 

Where  the  issue  to  be  determined  is  the 
state  ol  the  market  as  respects  a  certain  oon^ 
modity  at  a  certain  time  and  place,  evidence  as 
to  the  state  of  the  market  at  the  same  time  at 
a  place  several  hundred  miles  distant  is  irrele- 
vant and,  though  admitted,  creates  no  issue  for 
the  jury. 


4.  Evidence  ^=3»II3(I)— Food  regulations  not 
admissible  when  value  not  affected. 

When  it  does  not  appear  that  the  value  of 
the  article  involved  was  in  any  way  affected  by 
the  United  States  food  regulations,  they  can- 
not be  considered  in  determining  such  value. 

5.  Appeal  and  error  ^=> 1 078 (I)— Assignments 
not  Insisted  upon  not  oonsldered. 

It  is  not  necessary  to  pass  on  assignments 
of  error  that  are  not  insisted  upon. 

6.  Sales    ^=:»420— Verdict    properly    directed 
when  evidence  undisputed. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  i>ersonal  property  where  the  un- 
disputed evidence  established  the  contract  and 
its  breach  and  plaintiff's  damage,  a  verdict  for 
plaintiff  was  properly  directed. 

Error  from  Superior  Court,  Glynn  County; 
J.  I.  Summerall,  Judge. 

Action  by  the  E.  L.  Adams  Company 
against  the  Glynn  Canning  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AfiDrmed,  with  directions. 

Ck>nyers  &  Wilcox,  of  Brunswick,  for  plain- 
tiff in  error. 

Krauss  &  Strong,  of  Brunswick,  and  An- 
derson &  Slate,  of  Atlanta,  for  defendant  in 
error. 

STEPHENS,  J.  [1]  1.  The  defendant  in  a 
suit  for  a  breach  of  contract  cannot  claim  the 
benefit  of  the  statute  of  frauds  unless  tbe 
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statute  Is  pleaded.  Johnson  t.  Latimer,  71 
G&.  470  <S).  Where  he  has  flailed  to  plead 
the  statute,  he  cannot  be  heard  to  except  to 
the  direction  of  a  verdict  against  him  npon 
the  ground  that  the  contract  Is  within  the 
statute. 

[2,  8]  2.  While  "direct  testimony  as  to  mar- 
ket value  Is  in  the  nature  of  opinion  evi- 
dence," testimony  as  to  the  state, of  the  mar- 
ket and  as  tb  the  actual  selling  price  of  a 
certain  oommodity  at  a  particular  time  and 
place  is  testimony  as  to  a  positive  fact  and 
is  not  in  its  nature  opinion  evidence,  and 
where  undisputed  a  verdict  may  properly  be 
directed  as  to  the  value  thus  proved.  Where 
the  Issue  to  be  determined  is  as  to  the  state 
of  the  market  as  rei^ects  a  certain  commodi- 
ty at  a  oertaln  time  and  place,  evidence  as 
to  the  state  of  the  market  of  the  commodity 
at  the  same  time  at  a  place  several  hundred 
miles  distant  is  Irrelevant,  and,  although  ad- 
mitted, creates  no  issue  for  a  Jury  upon  the 
question  under  consideration. 

[4]  8.  Where  it  does  not  appear  that  the 
value  of  the  article  in  question  was  in  any 
affected  by  the  United  States  food  regula- 
tions, such  regulati<ms  cannot  be  considered 
In  determining  the  value  of  sudi  article. 

[(]  4.  It  is  not  necessary  to  pass  upon  the 
other  assignments  of  error,  as  they  are  not 
insisted  upon. 

[S]  S.  This  being  a  suit  fbr  a  breach  of  a 
contract  for  the  sale  of  personal  property  to 
be  delivered  in  the  future,  and  the  undis- 
puted evidence  establishing  the  contract  and 
its  breach  by  the  defendant,  to  the  plaintiff's 
damage  in  a  certain  amount,  a  verdict  for  the 
plaintiff  was  properly  directed. 

6.  A  verdict^  however,  was  demanded  for 
the  plaintiff  in  the  sum  of  only  $472.50. 
Since  the  verdict  directed  was  for  $500.50, 
the  Judgment  is  affirmed,  with  direction  that 
the  plaintiff  write  off  the  excess. 

Judgment  affirmed,  with  direction. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 

(26  Oa.  App.  831) 

BROWN  V.  MERCHANTS'  TRADING  CO. 

(No.  11657.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 

(8yHabu9  hp  ih€  Court.), 

1.  Evidence  ^s»423 (8)— Surety  not  required  to 
give  principal  notice  of  Intention  before  prov- 
log  aarotysMp  as  defense  to  salt  on  contract. 

Section  3556  of  Civil  Code  1910,  which  pro- 
vides that  where  the  fact  of  suretyship  does 
not  appear  upon  the  face  of  the  contract  it  may 
be  preyed  by  parol  provided  the  surety  gives 
DOtice  to  the  principal  of  his  intention  to  make 
such  proof,  applies  only  to  cases  where  the  de- 
fendant seeks  to  establish  himself  as  a  surety. 


not  by  way  of  a  plea  in  bar  to  a  suit  afalnst 
him  on  the  contract,  but  for  the  irarpose  of  en- 
forcing hie  rif  hts  as  a  anrety  against  bin  prin« 
cipal. 

2.  Husband  and  wife  ^=3»IS8^Marrled  woman 
may  plead  that  she  was  surety  and  not  bound 
without  giving  prinoipal  noUoe  of  intontloB 
to  make  such  a  defense. 

A  female  defendant  whose  name  appears  as 
a  principal  on  the  face  of  the  contract  sued  on 
may  plead  in  bar  to  the  suit  that  she  was  in 
fact  a  surety  only,  and  that,  being  a  married 
woman  at  the  time  she  entered  into  the  con- 
tract, the  contract  of  suretyship  was  void,  and 
it  is  not  necessary  to  the  validity  of  such  plea 
that  it  appear  that  notice  was  given  to  the  al- 
leged principal  as  required  by  Civil  Code  1910, 
§  3556,  of  her  intention  to  make  sudi  defense. 
The  court  erred  in  striking  the  defendant's 
plea  and  in  giving  Judgment  for  the  plaintiff. 

Error  from  City  Coart  of  Dublin;  B.  D. 
Flsmt,  Judge. 

Action  by  tbe  Merchants'  Trading  Company 
against  Mrs.  D.  Brown.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  A.  Dampler,  of  IHiblln,  for  plaintiff  In 
error. 

Burch  &  Daley,  of  DnbUn*  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL^  J.,  concur. 


(S8  Oa.  App.  369) 
GROVE  MFG.  CO.  V.  SALTER.    (No.  1 1360.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1921.) 

(Syllabua  hp  the  Court.) 

i.  FraudMlent  oonveyanoee  4^=>47— Bolk  salea 
statute  applies  only  to  sales  by  merchant, 
trader,  or  dealer. 
The  sale  in  bulk  act  of  this  sUte  (Civ. 
Code  1910,  81  3226-3229)  applies  only  to  sales 
of  "any  stock  of  goods,  wares,  or  merchandise 
in  bulk"  by  a  merchant,  trader,  or  dealer  in 
such  articles.  A  bona  fide  purchaser  for  val- 
ue of  any  stock  of  **good8,  wares,  or  merchan- 
dise in  bulk"  from  a  vendor  who  is  not  such  ^ 
merchant,  trader,  or  dealer  acquires  good  title 
to  the  property,  even  though  he  has  not  com- 
plied with  tiie  terms  of  this  act  See,  in  this 
connection.  Civ.  Code  1910,  §{  4120,  3225; 
Cooney,  Bckstein  &  Co.  v.  Sweat,  133  Ga.  511, 
512,  66  S.  E.  257,  25  L.  B.  A.  (N.  S.)  758. 


2.  Fraodulent  oonveyanoee  ^s»l96-^ood-falth 
purohaaer  from  one  not  a  merchantp  etCt  ac- 
quires good  title  notwithstanding  prior  aale 
in  violation  of  bulk  tales  aot 
Where,  in  a  daim  cade,  the  defendant  in 
fl.  fa.  was  a  merchant,  trader,  or  dealer  in  mer- 
chandise   contemplated    in    the   act,    and    bad 
made  a  sale  of  his  stock  of  goods,  wares,  or 
merchandise  in  bulk  which  was  fraudulent  for 
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failnre  to  comply  with  the  terms  of  this  act, 
a  claimant  who  had  bona  fide  and  for  valae 
afterwards  purchased  such  stock  of  goods, 
wares,  or  merchandise  In  bulk,  without  notice 
of  such  fraudulent  sale,  from  another  party 
who  was  not  a  merchant,  trader,  or  dealer  x  in 
merchandise'  in  such  property,  acquired  good 
title  to  the  property. 

3.  Certiorari  ^=>68^Properiy  overruled  when 
verdict  and  Judgment  authorized  by  law  and 
evidence.  '  I. 

The  verdict  and  judgment  as  rendered  for 

the  claimant  being  authorized  under  the  law 

and  the  evidence,  the  trial  judge  did  not  err 

in  overruling  the  certiorari. 

Error  from  Superior  Oourt,  LaureBS  Coiin- 
ty;  J.  Lw  Kent,  Judga 

Proceedings  on  a  daim  by  H.  M.  Salter  to 
property  levied  on  under  a  fl.  fa.  in  favor  of 
the  Grove  Manufacturing  Company.  Judg- 
ment for  the  claimant,  and  certiorari  over- 
ruled, and  plaintiff  in  fi.  fa.  brings  error. 
Affirmed. 

Wm.  Bnmaon  and  Larsen  &  Crockett,  all 
of  Dublin,  for  plaintiff  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

J£NKINS,  P.  J.,  and  BILL,  J.,  concur. 


(26  Oa.  App.  88^ 

METROPOLITAN  LIFE   INS.  CO.  V. 
MONROE.    (No.    11536.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 

(SyUaUta  dy  Bdiiorial  8taf.) 

f.  Certiorari  ^=»43— Superior  oourt  does  not 
aeqolre  Jiirlsd lotion  unless  bond  given. 

Under  Civ.  Code  1910,  8  5185,  requiring  the 
party  applying  for  a  writ  of  certiorari  to  give 
bond  and  security  for  the  payment  of  all  future 
coata  and  eventual  condemnation  money,  the 
auperior  court  acquires  no  jurisdiction  if  the 
bond  is  not  given. 

2.  Certiorari  ^=:»43— Bond  to  person  described 
as  administrator  runs  to  him  personally,  when 
actual  principal  cannot  be  ascertained. 

Under  Civ.  Code  1910,  {  3570,  providing 
that  the  words,  "agent,  administrator,"  etc. 
are  generally  words  of  description,  a  certiorari 
bondf  payable  to  an  individual  whose  name  is 
followed  by  the  word  "administrator,"  runs  to 
him  individually,  and  the  word  "administrator" 
is  to  be  taken  merely  as  descriptio  personse, 
when  there  is  no  means  of  ascertaining  the 
actual  principal  with  absolute  and  legal  cer- 
tainty. 

3.  Certiorari  ^=»43— 'Bond  cannot  be  eonsld- 
ered  as  payable  to  one  as  administrator  of 
ajiottMr,  where  It  merely  describes  him  as 
adminlatralor. 

Where  a  certiorari  bond,  in  the  caption  and 
in  the  body  of  the  bond,  describes  the  obligee 


as  M.,  administrator,  it  cannot  be  construed  as 
payable  to  M.  as  administrator  of  G.,  though 
physically  attached  to  a  petition  for  certiorari, 
not  referred  to  in  the  bond,  reciting  a  verdict 
and  Judgment  in  favor  of  M.  as  administrator 
of  G.  against  the  party  giving  the  bond. 

4.  Certiorari  ^ss>43— Amendment  of  writ  and 
answer  held  not  to  give  Jurlsdlotlon  when 
bond  InsttfRelent. 

Where  a  certiorari  bond  was  insufficient 
because  describing  the  obligee  merely  as  M., 
administrator,  with  nothing  to  show  who  the 
actual  prindpaJ  was,  the  allowance  of  an 
amendment  of  the  writ  and  answer  of  the  trial 
judge  to  properly  designate  the  defendant  in 
certiorari  as  M.,  as  administrator  of  G.,  did 
not  give  the  superior  court  jurisdiction. 

5.  Certiorari  $=:943— Defendant  entitled  to 
have  writ  dismissed  when  bond  insufficient 
under  statute. 

Though  an  instrument  void  as  a  statutory 
bond  may  be  ^ood  when  properly  sued  on  as  a 
common-law  obligation,  defendaht  in  certiorari 
was  entitled  to  have  the  writ  dismissed  when 
the  bond  did  not  comply  with  the  statutory  re- 
quirements. 

Stephens,  J.,  dissenting. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  Turner  Monroe,  administrator, 
against  the  Metropolitan  Life  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  writ  of 
certiorari  dismissed  by  the  superior  court, 
and  defendant  brings  error.    Affirmed. 

Jones,  Park  &  Johnston  and  C.  Baxter 
Jones,  all  of  Macon,  for  plaintiff  in  error. 

C.  H.  Hall,  of  Macon,  for  defendant  in 
error. 

JENKINS,  P.  J.  [1]  1.  Under  the  provi- 
sions of  section  5185  of  Civil  Code  1910,  it  is 
the  general  rule  that  before  any  writ  of  certi- 
orari shall  issue  the  party  applying  for  the 
same  shall  give  bond  and  security  for  all 
future  costs  and  the  eventual  condemnation 
money,  payable  to  the  adverse  party,  and  If 
he  fails  so  to  do  the  superior  court  does  not 
acquire  jurisdiction  of  the  case.  Miller  v. 
Anderson,  118  Ga.  432,  433  (2),  45  S.  E.  365 ; 
Jones  V.  Gill,  121  Ga.  93,  06,  48  S.  E.  688; 
Carroll  v.  Inner  Shoe  Tire  Co.,  21  Ga.  App. 
397,  94  S.  E.  643. 

[2]  2.  A  certiorari  bond,  payable  on  its  face 
to  a  named  individual,  followed  by  the  word 
"administrator,"  which  fails  within  itself  to 
furnish  the  means  whereby  the  actual  prin- 
cipal for  whose  benefit  the  bond  is  executed 
can  be  ascertained  with  absolute  and  legal 
certainty,  amounts  to  nothing  more  than  an 
undertaking  in  favor  of  the  named  individual, 
and  the  word  "administrator"  is  to  be  taken 
m'erely  as  de8crit)tio  persons.  Code  1910,  | 
3570. 

[S]  Thus,  where  the  caption  to  a  certiorari 
bond  is  entitled  'Turner  Monroe,  Adminls- 
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trator,  t.  Metropolitan  Life  Ins.  Ca,  In  the 
Municipal  Court  of  the  City  of  Macon,  Sep- 
tember Term,  1919,"  and  where  the  bond 
recites  dissatisfaction  with  the  verdict  ren- 
dered In  said  case,  and  a  desire  to  certiorari 
the  same,  as  a  reason  for  entering  into  said 
bond,  and  where  the  obligor  binds  himself  for 
future  cost  and  the  eventual  condemnation 
money  unto  "Turner  Monroe,  Administrator," 
the  obligation  must  be  taken  as  being  execut- 
ed In  favor  of  Turner  Monroe  individually, 
and  cannot  be  construed  as  payable  to  "Tur- 
ner Monroe  as  administrator  upon  the  estate 
of  Jeannette  Green,"  although  the  bond  may 
be  physically  attached  to  a  petition  for  cer- 
tldTari,  but  to  which  no  reference  Is  made, 
reciting  a  verdict  and  Judgment  adverse  to 
petitioner  In  the  case  of  Turner  Monroe  as 
administrator  upon  the  estate  of  Jeannette 
Green  v.  Metropolitan  Life  Ins.  Co.,  filed  to 
the  September  term,  1919,  of  the  Municipal 
Court  of  the  city  of  Macon. 

[4]  3.  The  fact  that  the  judge  of  the  supe- 
rior court  may  have  allowed  the  answer  of 
the  trial  judge  and  the  writ  of  certiorari  Is- 
sued by  the  clerk,  both  referring  to  the  case 
as  "Turner  Monroe,  administrator,"  to  be 
amended  nimc  pro  tunc,  so  as  to  read  "Turner 
Monroe,  as  administrator  upon  the  estate  of 
Jeannette  Green,"  would  not  operate  to  give 
the  superior  court  Jurisdiction  of  a  case 
which  In  the  absence  of  the  required  bond  it 
could  not  entertain.  Miller  Co.  v.  Anderson, 
118  Ga.  432  (2),  45  S.  E.  365. 

[5]  4.  Irrespective  of  whether  or  not  under 
section  5707  of  Civil  Code  1910  a  certiorari 
bond  is  amendable  In  any  respect  (see  Simp- 
kins  V.  Johnson,  3  Ga.  App.  437,  60  S.  E.  202, 
and  Carroll  v.  Inner  Shoe  Tire  Co.,  21  Ga. 
App.  397,  94  S.  E.  643,  holding  It  to  be  not 
amendable),  no  offer  to  amend  was  made  In 
this  case;  and,  while  It  Is  sometimes  true 
that  an  Instrument  may  be  void  as  a  statu- 
tory bond,  and  yet  be  good  when  properly 
sued  on  as  a  common-law  obligation  (Pazson 
V.  Planters'  Warehouse  &  Loan  Co.,  20  Ga. 
App.  267,  92  8.  E.  1023),  yet  the  defendant 
in  certiorari  Is  entitled  to  whatever  rights 
were  his  pertaining  to  the  statutory  require- 
ments of  the  bond,  and  the  judge  of  the  supe- 
rior court  did  not  err  In  dismissing  the  writ 

Judgment  affirmed. 

HILL,  J.,  concurs. 

STEPHENS,  J.  (dissenting).  It  is  true  that 
the  bond  Is  payable  to  Turner  Monroe  in  his 
Individual  capacity.  He  can  nevertheless,  by 
pr<H>er  proof  of  all  the  circumstances,  sue  in 
his  representative  capacity  as  administrator 
of  the  estate  of  Jeannette  Green,  and  recover 
on  the  bond.  18  Cyc.  877.  This  being  true. 
It  would  seem  that,  where  all  of  the  facts 
necessary  to  support  a  recovery  can  be  ascer- 
tained from  the  record,  judgment  could  be 
enteren  up  In  favor  of  the  opposite  party, 


Turner  Monroe,  as  administrator  of  the  estate 
of  Jeannette  Green,  just  as  If  the  bond  had 
been  made  to  Turner  Monroe  In  his  represen- 
tative capacity,  and  without  Inquiring  Into 
any  matters  dehors  the  record.  The  bond  be- 
ing entitled  In  the  cause  of  Turner  Monroe, 
Administrator,  v.  Metropolitan  Life  Insur- 
ance Company,  In  the  municipal  court  of 
Macon,  and  It  appearing  from  the  answer  of 
the  judge  of  that  court  to  the  writ  of  certio- 
rari on  file  in  the  Ini^tant  case  that  no  case 
was  pending  In  the  municipal  court  of  Macon 
in  which  Turner  Monroe  was  plaintiff  against 
the  Metropolitan  Life  Insurance  Company,  ex- 
cept the  case  of  Turner  Monroe  as  adminis- 
trator of  the  estate  of  Jeannette  Green,  it 
seems  that  the  facts  necessary  to  establish 
liability  on  the  bond  in  favor  of  Turner  Mon- 
roe as  administrator  of  the  estate  of  Jean- 
nette Green  are  supplied  by  the  record,  and 
therefore  Judgment  can  be  rendered  on  the 
bond  without  inquiry  into  matters  outside 
the  record. 

(26  Ga.  App.  872) 

JACKSON  et  al.  v.  DORSEY,  Governor. 

(No.  11453.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1921.) 

(SyUahus  hy  the  Court.) 

i.  Bail  ^=s>84— Not  defense  to  forfeiture  tbat 
prisoner  not  brought  to  trial  after  demand. 

Where  a  scire  facias  has  issued  upon  a 
forfeiture  of  a  criminal  recognizance,  it  is  no 
defense  by  the  surety  that  his  principal  was 
not  brought  to  trial  at  the  subsequent  term 
of  court  after  having  made  a  legal  demand  for 
a  trial  at  the  former  term  as  provided  in  Pen. 
Code  1910,  I  983,  when  it  does  not  appear 
that  the  principal  had  been  discharged  and 
acquitted  or  was  legally  entitled  to  be  dis- 
charged and  acquitted. 

2.  Criminal  law  ^s»576 (5)— Demand  for  trial 
waived  by  absence  and  dlseharge  defeated. 

Voluntary  absence  from  court  (such  as  be- 
ing a  fugitive  from  justice)  by  one  under  a 
criminal  charge,  who  made  a  demand  for  a 
trial  at  a  former  term  of  the  court,  amounts  to 
a  waiver  of  such  demand  and  does  not  entitle 
him  to  a  discharge  and  acquittal  of  the  offense 
charged,  as  provided  in  Pen.  Ode  1910,  | 
983.  Flagg  V.  State,  11  Ga.  App.  37,  74  £L 
E.  562. 

3.  Other  assignments  not  passed  on. 

In  view  of  the  above  ruling,  it  is  unneces- 
sary to  pass  upon  the  other  assignments  of 
error  as  to  rulings  on  the  pleadings. 

4.  Criminal  law  ^=91103— Assignments  require 
ing  Inquiry  Into  evidence  not  oonsldered  when 
evidenoo  not  properly  briefed. 

The  brief  of  the  evidence  in  this  .case  con- 
sists of  questions  and  answers  and  colloquies 
between  the  court  and  counsel,  and  it  appear- 
ing that  no  bona  fide  effort  has  been  made  to 
brief  the  evidence  as  is  required  by  law,  this 


®=»For  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Diffesta  and  IndeoLea 


6a.) 


KlilNJJ  CAR  OOBPORATION  ▼.  WATKINS  MOTOR  00. 

(106  8.1S.) 


211 


court  win  not  consider  any  assignment  of  er- 
ror in  the  determination  of  which  it  is  neces- 
sary to  inquire  into  the  evidence,  snch  as  an 
exception  to  the  direction  of  a  verdict  upon  the 
ground  that  evidence  was  improperly  admitted 
or  that  the  evidence  raises  an  issue  of  fact 
for  the  jury.  Trueheart  v.  State,  13  Ga.  App. 
661(2),  79  S.  E.  765,  and  cases  cited. 

Error  from  Superior  Court,  I^ilton  Coun- 
ty; John  D.  Humphries,  Judge. 

Action  by  H.  M.  Dorsey,  Governor,  against 
P.  P.  Jackson  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

R.  R.  Jackson,  and  John  F.  Echcds,  both  of 
Atlanta,  for  plaintiffs  in  error. 

STEPHENS,  J.    Judgment  aCDrmed. 
JENKINS,  P.  J.,  and  HILL^  J.,  concur. 


(.6  Ga.  App.  3G9) 

80UERBRY  v.  ORRELU 

ORRELL  V.  SOUERBRY. 

(Nos.  11256,  11257.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1921.)        .^ 

(SyUahus  by  Editorial  Biaff.) 

1.  Certiorari  «=s>43— Writ  void,  If  issued  be- 
fore bead  gives  as  required  by  iaw. 

A  writ  of  certiorari  in  a  civil  case,  unless 
laed  out  in  forma  pauperis,  is  absolutdiy  void, 
if  issued  l>efore  the  applicant  has  given  bond 
as  prescribed  by  law. 

2.  Certiorari  «s»43— Bond  must  be  approved, 
and  oertilloate  Is  not  substitute. 

A  bond  on  certiorari,  to  be  effectual,  must 
be  approved  by  the  judge  or  justice  of  the  court 
in  which  the  case  was  tried,  and  a  certificate 
of  the  trial  magistrate  that  the  plaintiff  has 
paid  an  costs  accrued  and  given  bond  as  re- 
quired by  laW  is  not  a  sufficient  substitute  for 
the  written  approval  required  by  law. 

3.  Certiorari  «=s>70(9)— Writ  of  error  to  Judo- 
neat  overruling  oertlorarl  dismissed,  when 
Judf ment  refusing  to  dismiss  oertlorarl  must 
bo  rovsrssd. 

Where  a  certiorari  should  have  been  dis- 
missed, and  the  judgment  refusing  to  dismiss  it 
must  be  reversed,  the  subsequent  hearing  was 
nugatory,  and  a  writ  of  error  to  the  overruling 
of  the  certiorari  will  be  dismissed. 

Error  from  Superior  Court,  Fulton  Ck>un- 
ty;   J.  T.  Pendleton,  Judge. 

Action  between  Mrs.  M.  H.  Souerbry  and 
A«  D.  OrreD.  Judgment  for  the  latter,  and 
the  former  brings  error,  and  Orrell  files  a 
cross-bill  of  exceptions.  Reversed  on  cross- 
bill of  exceptions,  and  main  bill  of  exceptions 
dismissed. 


Weltner  &  Cheatham,  of  Atlanta,  for  plain- 
tiff in  error. 

T.  B.  Hlgdon,  of  Atlanta,  for  defendant  in 
error. 

STEPHENS,  J.  [1, 1]  1.  "A  writ  of  cer- 
tiorari in  a  civil  case,  unless  sued  out  in 
forma  pauperis,  is  absolutely  void,  if  it  be 
issued  before  the  applicant  has  given  the 
bond  prescribed  by  law ;  and  the  bond,  to  be 
effectual,  must  be  approved  by  the  judge  or 
justice  of  the  court  in  which  the  case  was 
originally  tried.  A  certificate  of  the  trial 
magistrate  that  the  plaintiff  'has  paid  all 
costs  accrued  in  the  trial  and  given  bond  as 
required  by  law  in  said  case'  is  not  a  suffi- 
cient substitute  for  the  written  approval 
required  by  law."  Sanford  v.  Wade,  17  Qa. 
App.  see,  86  8.  E.  945. 

[8]  2.  "Inasmuch  as  the  judgment.  In  the 
present  case,  refusing  to  dismiss  the  certio- 
rari, complained  of  in  the  cross-bill  of  excep- 
tions, must  be  reversed,  the  subsequent 
hearing  was  nugatory,  and  a  writ  of  error  to 
the  overruling  of  the  certiorari  will  be  dis- 
missed." Alabama  Midland  Ry.  Co.  t.  Ste- 
vens, 116  Ga.  790  (4),  43  S.  E.  46. 

Judgment  reversed  on  cross-bill  of  excep- 
tions;   main  bill  of  exceptions  dismissed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


i»  Ga.  App.  838) 

KLINE  CAR  CORPORATION  V.  WATKINS 
MOTOR   CO.      (No.   1 1314.) 

(Court  of  Appeals  of  Georgia,  Dirision  No.  2. 

Feb.  26,  1921.) 

(8yUahu$  ly  the  Court.) 

1.  AbatsmoBt  and  revival  ^=>3— Qusstloa  ef 
Jurisdiction  cannot  be  raised  by  denial  of  Ju» 
risdiotional  allegations. 

"Pleas  to  the  jurisdiction  must  be  pleaded 
in  person,  and  must,  when  relied  on,  be  plead- 
ed specially,  unless  a  want  of  jurisdiction  ap- 
pears on  the  face  of  the  proceedings— in  which 
case  it  may  be  taken  advantage  of  on  motion." 
Civ.  Code  1910,  |  6665.  The  defendant,  not 
having  filed  a  special  plea  to  the  jurisdiction, 
cannot  raise  the  question  in  his  plea  by  a  gen- 
;eral  denial  of  facts  alleged  in  the  petition 
showing  jurisdiction  of  the  person. 

2.  Damages  9s»85— Party  making  deposit  to 
secure  performance  may  recover  It  after  ex- 
piration of  contract  In  absence  of  any  de- 
fault. 

Where  a  contract  provides  that  a  sum  of 
money  deposited  by  one  of  the  contracting 
parties  with  the  other  party  as  a  guaranty  for 
the  faithful  performance  of  the  contract  by  the 
party  making  the  deposit  shall,  upon  the  latter 
party's  failure  to  faithfully  perform  his  obli- 
gations under  the  contract,  be  appropriated  by 
the  other  party  and  applied  as  liquidated  dam- 
ages, the  party  making  the  deposit  ma^,  after 
the   expiration    of   the  contract,   recover   the 


^=s»For  other  cases  see  sams  topic  and  KET-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 


212 


106  SOUTHBASTERN  BSPORTBB 


(Ga. 


amount  of  tlie  deposit  when  it  appears  that 
he  had  not  in  any  way  violated  his  obligations 
onder  the  contract  and  is  in  no  way  indebted  to 
the  opposite  party. 

3.  Sales  ^=>183— Failuro  to  deliver,  when  not 
due  to  excepted  causes,  relieves  other  party 

•  of  performing. 

Where  the  contract  provides  that  the  par- 
ty making  the  deposit  shall  at  certain  inter- 
vals during  the  life  of  the  contract  purchase 
automobiles  from  the  other  party,  and  further 
provides  that  the  other  party  will  not  be  liable 
for  any  loss  or  damage  thereunder  arising  from 
a  nonperformance  of  his  obligations  to  make 
tJie  deliveries  contracted  for  if  such  loss  or 
damage  is  caused  by  reason  of  fires,  strikes,  or 
causes  beyond  his  control,  a  failure  by  him  to 
make  deliveries,  when  not  due  to  any  of  such 
causes,  amounts  to  a  breach  of  the  contract 
by  him,  absolving  the  other  party  from  per- 
forming. 

4.  Verdict  for  plalntilT  avthorized. 

In  a  suit,  therefore,  by  the  party  making 
the  deposit,  to  recover  the  same,  where  the 
evidence  shows  no  breach  of  the  contract  on 
his  part,  and  fails  to  show  that  performance  by 
the  opposite  party  was  prevented  by  fires, 
strikes,  or  causes  beyond  his  control,  a  verdict 
for  the  plaintiff  was  authorized. 

5.  Evidence  ^s»271  (6)— statement  of  seller 
giving  reasons  for  nondelivery  of  goods  not 
evidence  In  his  behalf. 

Where  a  party,  under  the  contract,  has  the 
right  to  delay  deliveries  on  account  of  such 
causes,  a  mere  statement  by  him  assigning  such 
causes  as  a  reason  for  a  failure  by  him  to  com- 
ply with  his  obligations  under  the  contract  is 
not  evidence  in  his  behalf  showing  the  existence 
of  such  causes. 

B.  Evidence  ^=>5(2)— No  Judicial  notice  that 
failure  to  perform  act  was  due  to  war  or 
general  public  condition. 

While  the  existence  of  a  war  or  any  fact 
of  general  public  notoriety  may  be  taken  notice 
of  by  the  courts  without  proof,  it  does  not  fol- 
low that  a  court  will  take  notice,  without  proof, 
that  a  failure  to  perform  any  particular  act  is 
due  to  the'  existence  of  a  recognized  war  or 
any  general  public  condition. 

7.  Evidence  ^=s>222 (2)— Promise  to  refund  de- 
posit under  oontraot  held  an  admission  and 
not  varying  written  oontraot. 

A  party  to  a  contract  may,  as  in  the  Instant 
case,  make  admissions  tending  to  establish  his 
liability— as  a  statement  by  the  party  holding 
the  deposit,  promising  to  refund  the  deposit  to 
the  party  who  made  it—and  such  evidence  is 
not  subject  to  the  objection  that  it  is  extrinsic 
evidence  seeking  to  vary  the  terms  of  a  writ- 
ten contract. 

8.  Evidence  «=s>427— Trial  «=9255(3)-»Failnre 
to  charge  on  burden  of  proof  without  request 
held  not  error. 

It  does  not  appear  that  a  charge  instructing 
the  jury  that  the  plaintiff  carried  the  burden  of 
proof  would,  under  the  evidence  in  this  case, 
likely  have  produced  a  diiferent  result;  and 
therefore  a  failure  of  the  court  so  to  charge, 


in  the  absence  of  any  special  request  to  do  so, 
was  not  error. 

9.  Sufficiency  of  evidence. 

The   evidence  authorized  the  verdict,  and 
no  error  of  law  appears. 

Error  from  City  Ck>nrt  of  Dublin;  M.  H. 
Blackshear,   Judge  pro  hac 

Action  by  the  Watkins  Motor  Company 
against  the  Kline  Car  Corporation.  Judg- 
ment for  plaintiir,  and  defendant  brings  er- 
ror.   Affirmed. 

W.  a  Davis,  of  Dublin,  for  plaintiff  in  er- 
ror. 

Burch  ft  Daley,  of  Dublin,  for  defendant  In 
error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J^  concur. 


(28  Ga.  App.  373) 

BEVERIDQE  V.  SIIMMERVILLE.    (No. 

1 1486.) 

(Court  of  Appeals  of  Gteorgia,  Division  No.  2. 

March  4,  1021.) 

(fiyttdbus  hy  the  Court.) 

1.  Landlord  and  tenant  «=s»3IO(l)— On  Judg- 
ment in  landlord's  favor  in  proceeding  to  dis- 
possess, he  Is  entitled  to  double  rent. 

Upon  the  trial  of  an  issue  formed  upon  a 
summary  proceeding  under  Civ.  Code  1910,  S 
5385,  by  a  landlord  to  dispossess  his  tenant 
for  failure  to  pay  rent,  where  judgment  goes 
against  the  tenant,  the  landlord  is  entitled  to 
recover  double  the  rent  reserved  or  stipulated 
to  be  paid,  unless  the  tenant  was  one  at  will  or 
sufferance,  in  either  of  which  latter  events  the 
landlord  is  entitled  to  recover  double  what 
the  rent  of  the  premises  is  shown  to  be  worth. 

2.  Landlord  and  tenant  ^=»309— Instniotloa 
that  parol  oontraot  for  more  than  one  year 
creatsd  tenancy  at  will  not  error. 

Where  upon  the  trial  of  such  an  issue  there 
is  evidence  authorizing  the  inference  that  the 
rental  contract  was  in  parol  and  for  a  term 
longer  than  one  year,  it  was  not  error  to  in> 
struct  the  Jury  that  sueh  a  contract  by  opera- 
tion of  law,  became  a  tenancy  at  wUL  Civ. 
Code  1910,  If  3683,  3708. 

3.  Landlord  and  tenant  ^=»309«Faf|yre  to 
charge  that  law  Implied  renewal,  when  ten- 
ant continued  to  pay  rent  after  terminatiOR 
of  lease  held  error. 

There  being  evidence  also  authorizing  the 
inference  that  the  lease  contract  as  originally 
entered  into  was  for  a  period  of  one  year,  and 
that  the  tenant  after  the  expiration  of  the 
year  continued  in  possession  of  the  premises 
and  continued  to  pay  rent  imder  the  terms  of 
the  contract,  and  continued  to  live  on  from  year 
to  year,  paying  rent  under  tiie  terms  of  the 
original  lease  contract,  it  was  therefore  er- 
ror to  fail  to  charge  that  under  such  state  of 
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facts  the  law  implied  a  renewal  of  the  original 
.i!ase  contract  for  a  year,  and  that  a  tenancy 
from  year  to  year  was  created.  Allen  t.  Mont- 
gomery, 26  6a.  App.  817,  105  S.  B.  88. 

«.  Landlord  and  tenant  <e=>297(l,  2)— Sumrmary 

Srooeedinos  do  not  He  unless  possession  has 
sen  demanded  and  refused;    notion  to  ter- 
minate tenancy  at  will  not  sufHolent  demand; 
agreement  to  vacate  does  not  dispense  with 
demand. 
Before  a  tenant  can  be  annunarily  dispone 
sesaed  under  the  Ciy.  Code  1910,  |  6380,  for 
holding  over  beyond  his  term  or  for  failure  to 
pay  rent,  it  must  appear  that  possession  of  the 
premises  has  been  demanded  of  him,  and  that 
he  had  refused  or  failed  to  vacate.    The  giving 
by  the  landlord  to  the  tenant  of  two  months' 
notice,  as  required  by  Oiv.  Code  1910,  |  8700, 
to  terminate  a  tenancy  at  will,  is  not  such  a 
demand  for  possession  of  the  premises  as  will 
warrant    the   issuance   by   the   landlord   of   a 
sommary  proceeding  to  dispossess  the  tenant; 
nor  will  an  agreement  by  the  tenant  with  the 
landlord  to  vacate  by  a  certain  date  operate  in 
lieu  of  the  demand  required  by  the  statute. 


5.  Landlord  and  tenant  ^=»298  (2)— Damages 
from  landlord's  conversion  of  tenant's  prop- 
erty caauot  be  reeeuped  In  proeeedinii  to  dis- 
possess. 

The  tenant  cannot,  in  such  a  proceeding, 
recoup  damages  not  arising  under  the  contract. 
Where  the  landlord  entered  upon  the  premises 
without  authority,  after  the  issuance  of  the 
writ  and  after  the  giving  of' the  counter  affi- 
davit and  bond  by  the  tenant,  and  converted 
to  his  own  use  certain  persoxml  property  be- 
longing to  the  tenant,  damages  arising  out  of 
such  anlawf  ol  conversion  cannot  be  set  up  by 
the  tenant  by  way  of  recoupment  hi  defense  to 
the  proceeding  to  dispossess. 

6.  Landlord  and  tenant  ^=931 0(  I )— DouMe  rent 
not  recoverable  without  evidence  as  to  when 
posscaslOB  was  demaaded. 

Double  rent  cannot  be  recovered  from  a 
tenant  prior  to  demand  for  possession,  and, 
there  being  no  evidence  as  to  when  demand,  if 
any,  was  made,  the  verdict  for  double  rent  is 
not  supported  by  the  evidence.  Talley  v.  Mitch- 
ell, 188  Ga.  882,  75  S.  B.  465. 

7.  MotiOB  for  new  trial  should  have  beea  sue* 
tained. 

The  court  having  erred  as  set  out  in  para- 
graphs 3  and  0,  the  defendant's  motion  for  a 
new  trial  should  have  been  sustained. 

Error  from  Superior  Court,  Polk  County; 
C.  CL  Bunn,  Judge  pro  hac. 

Suit  by  George  SimmerviUe  against 
George  BI  Beveridge.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Mimdy  ic  Watklns,  of  Cedartown,  for 
plaintiff  In  error. 

John  K.  Davis,  of  Cedartown,  for  defend- 
ant in  error. 

STEPHENS,  J.    Jadgment  reversed. 
JEZ^KINS,  P.  J.,  and  HILL,  J.,  concur. 


(M  Oa.  App.  S31) 

CITY  OF  COLLINS  v.  FINDLEY. 
(No.  11634.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 


(ByXLabua  6y  the  Court.) 

1.  Brldgss  ^=a»37— City  liable  for  aealigent  fall* 
ure  to  maintain  smalt  bridge  la  sale  eendl- 
tlon. 

Failure  of  a  municipal  corporation  to  use 
due  care  In  maintaining  its  streets  in  a  condi- 
tion safe  for  persons  travelinir  over  them  ren- 
ders the  municipality  liable  to  any  one  injured 
without  fault  on  his  part  on  account  of  any 
negligently  permitted  defect  in  a  small  bridge 
or  timbers  placed  across  a  ditdi  In  the  street. 

2.  Bridoes  ^S946(4)— Dootrlne  of  res  Ipsa  lo- 
quitur applies  when  plank  of  bridge  appar- 
ently safe  flies  up  and  strikes  mule. 
*  Where  a  bridge  over  a  ditch  along  a  pub- 
lic thoroughfare  in  a  eitj  hi  covered  with  planks 
apparently  safe,  but  one  of  which,  as  a  team 
passes  over  the  bridge,  flies  up  and  injuries 
one  of  the  mules  to  the  team,  the  doctrilie  of 
res  ipsa  loquitur  applies,  and  the  inference  is 
authorized  that  the  municipality  was  negligent. 

3.  New  Trial  ^=>70^-Motion  properly  overrul- 
ed when  evideneo  authorized  verdiot 

The  evidence  authorised  the  inference  that 
the  driveway  over  which  the  plaintiff's  mules 
were  traveling  and  in  which  the  bridge  was  lo- 
cated was  a  public  thoroughfare  in  the  city  of 
Collins,  and  otherwise  authorised  thit  verdict 
for  the  plaintiff.  It  was  therefore  not  error  to 
overrule  the  defendant's  motion  for  a  new  trial. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  Rhoda  Findley  against  the  City 
of  Collins.  Judgment  for  plaintiif,  and  de- 
fendant brings  error.    AJSrmed. 

Blders  &  De  Loach,  of  Beidsville,  for  plain- 
tiif in  err<»« 

W.  T.  Burkhalter,  of  ReldsviUe,  for  de- 
fendant in  error. 

STEPHENS,  J.    Jadgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concnt. 

(26  Qa.  App»  332) 

BELL  V.  STATE  MUT.  LIFE  INS.  CO.  OF 
INDIANAPOLIS,    IND.     (No.    10358.) 

(Court  of  Appeals,  of  Georgia,  Division  Now  2. 

Feb.  24,  1921.) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  B.  BeU,  administrator,  against 
the  State  Mutual  Life  Insurance  Company  of 
Indianapolis,  Ind.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed  in  con- 
formity to  judgihent  of  Supreme  Court  on  cer- 
tiorari, 151  Ga.  — ,  106  S.  E.  846. 
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For  former  opinion  of  Court  of  Appeals,  see 
24  Ga.  App.  497,  101  S.  B.  541. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  in  error. 

W.  Carroll  Latimer,  of  Atlanta,  for  defend- 
ant in  error. 

JENKINS,  P.  J.  In  conformity  with  the 
rulings  made  in  this  case  by  the  Supreme 
Court  (151  Ga.  — ,  105  S.  B.  846)  on  a  writ 
of  certiorari  from  the  judgment  rendered  there- 
in by  this  court  (24  Ga.  App.  497,  101  S.  B. 
541),  the  previous  judgment  of  this  court 
affirming  the  judgment  of  the  court  below  is 
vacated,  and  the  judgment  of  the  superior  court 
in  directing  a  verdict  tor  the  defendant  is  re- 
versed. 

Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(26  Ga.  App.  326) 

AKIN    V.    BRANTLEY.     (No.    11298.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  24,  1921.) 

(SyUahus  hy  Editorial  Staff.) 

1.  Negligence  ^=> 1 5— Parties  committing  sep- 
arate acts  co-operating  to  oaoso  Injury  joint 
tort-feasors. 

Parties  who  are  guilty  of  separate  acts  of 
negligence  which  jointly  and  concurrently  co- 
operate and  cause  an  injury  are  joint  tort- 
feasors. 

2.  Action  «=»50 (6)— Parties  ^=s>27— No  mis- 
joinder in  action  against  two  automolille 
drivers  for  injuries  in  a  oollislon. 

Where  plaintiff  was  injured  in  a  collision 
between  two  automobiles,  caused  by  the  con- 
current negligence  of  the  two  defendants  in 
approaching  each  other  at  an  illegal  rate  of 
speed,  there  was  no  misjoinder  of  actions  or 
of  parties  defendant  in  an  action  against  both 
defendants. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Irene  Brantley,  by  next  friend, 
against  W.  H.  Akin.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Wm.  H.  Beclc,  of  Griffin,  for  plaintiff  in 
error. 

W.  T.  Moyers,  of  Atlanta,  for  defendant 
in  error. 

STEPHENS,  J.  [1,2]  Where  two  parties 
are  sruilty  of  separate  acts  of  negligence 
which  jointly  and  concurrently  co-operate 
and  cause  an  injury,  the  parties  are  joint 
tort-feasors.  In  a  suit  against  two  defend- 
ants a  petition  is  not  subject  to  demurrer 
upon  the  ground  that  there  was  a  misjoinder 
of  actions  or  parties  defendant,  where  the 
petition  alleges  that  the  plaintiff  was  injured 
in  a  collision  between  two  automobiles  cau0» 
pil  hv  the  concurrent  negligence  of  the  two 
fi'^'oTidnnts  in  approaching  each  other  from 


intersecting  roadways,  each  driving  an  auto- 
mobile at  an  illegal  rate  of  speed.  See,  in 
this  connection,  Aaron  v.  Coca-Cola  Bottling 
Co.,  143  Ga.  153,  84  S.  B.  556;  Ga,  By.  & 
Power  Co.  v.  Ryan,  24  Ga.  App.  288, 100  S.  E. 
713;  Kelly  v.  Ga.  By.  &  Power  Co.,  24  Ga^ 
App.  439,  101  S.  E.  401. 
Judgment  affirmed. 

JENKINS,  P.  J.,  and  BILL,  J.,  concur. 


(181  N.  C.  483)- 

HILL  6t  al.  V.  AMAN  et  al.     (No.  223.) 

(Supreme  Court  of  North  Carolina.    March  16,^ 

1921.) 

Appeal  and  error  9s»759— Aaalgimentt  not  i» 
brief  are  deemed  abandoned. 

Assignments  of  error  which  appear  in  the 
record  but  are  not  brought  forward  in  defend- 
ant's brief  are  deemed  to  be  abandoned  under 
Supreme  Court  role  84  (81  S.  B.  xii). 

Exceptions  and  Appeal  from  Superior 
Court,  Sampson  County;  CJonnor,  Judge. 

Acaon  by  J.  H.  Hill  and  another  against 
A.  W.  Aman  and  others.  Judgment  for  the 
plaintifTs,  and  defendant  Aman  excepts  and 
appeals.    No  orror. 

• 

Civil  action  tried  upon  exceptions  to  re- 
port of  referee.  Upon  the  hearing  his  honor 
modified  the  findings  of  the  referee  in  some^ 
particulars,  and,  as  thus  amended,  the  same- 
was  adopted  and  approved  and  judgment 
entered  thereon  in  favor  of  the  plalntUf. 
Defendant  A.  W.  Aman  excepted  and  ap- 
pealed. 

Grady  &  Graham,  and  H.  E.  Faison,  all  or 
Cninton,  for  Hill. 

Butler  A  Herring  and  Jolm  D.  Kerr,  Sr.^ 
all  of  Clinton,  for  Aman. 

PER  CURIAM.  There  are  only  three  as- 
signments of  error  In  the  record:  (1)  That 
the  court  erred  in  not  setting  aside  the  find- 
ings of  fact  by  the  referee;  (2)  that  the- 
court  erred  in  not  sustaining  the  defendant's 
first  exception  to  the  referee's  finding  or 
fact ;  and  (3)  that  the  court  erred  in  not  sus- 
taining the  defendant's  first,  exception  to  tbe- 
referee*s  conclusion  of  law.  While  these  as- 
signments of  error  appear  in  the  record,  they 
do  not  seem  to  have  been  brought  forward, 
in  defendant's  brief,  and  therefore  are  deem- 
ed to  be  abandoned  under  rule  34  (81  S.  E2. 
xii).  Notwithstanding  this  irregularity,  we* 
have  examined  the  record,  and  find  no  error 
of  which  the  defendant  can  justly  complain. 

The  controversy  was  largely  one  of  fact. 
It  appears  upon  the  face  of  the  record  that 
the  case  was  heard  with  care  and  with  due- 
regard  for  the  rights  of  the  parties. 

No  error. 
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the  superior  court  ordering  its  registration  does 
ux.       not  invalidate  the  registration;    the  statutory 
provision  for  such  an  order  being  directory  and 
not  mandatory. 


(Supreme  Court  of  North  Carolina.    March  16, 

1921.) 


Appeal  and  error  ^=>l  1 06 (3)— Action  to  de- 
tormlno  title  remanded  to  have  necessary 
parties  Joined. 

Where,  on  appeal  in  an  action  to  settle 
the  titie  to  a  tract  of  land  submitted  on  an 
Agreed  statement  of  facts,  it  appears  that 
there  can  be  no  complete  determination  in  the 
absence  of  the  heirs  of  a  certain  claimant,  the 
cause  will  be  remanded  to  the  lower  court  to 
have  those  heirs  made  parties  with  the  right 
to  plead,  or,  if  so  advised,  the  heirs  may  become 
parties  in  the  Supreme  Court  and  adopt  the 
agreed  statement  of  facts. 

Appeal  from  Superior  CJourt,  Pamlico  Coun- 
ty ;  Bond,  Judge. 

Action  by  F.  C.  Brlnson  and  others  against 
S.  E.  McCotter  and  wife.  Judgment  for  the 
plaintiffs,  and  defendants  appeal.  Cause  re- 
manded to  have  necessary  parties  made  par- 
ties to  the  action. 

Z.  v.  Rawls,  of  Bayboro,  for  appellants. 
Small,   MacLean,   Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellees. 

PER  CURIAM.  This  Is  an  action  to  settie 
the  title  to  a  tract  of  land,  submitted  upon 
an  agreed  statement  of  facts,  and,  It  appear- 
ing that  there  cannot  be  a  complete  determi- 
nation of  the  rights  of  the  parties  In  the  ab- 
sence of  the  heirs  of  Ellis  H.  Pickles,  it  Is 
ordered  tbat  the  cause  be  remanded  to  the 
supolor  court  in  order  that  the  said  heirs  be 
made  parties  to  this  action  with  the  right  to 
plead,  or.  If  so  advised,  they  may  make  them- 
selves parties  In  this  court  and  adopt  the 
agreed  stat^nent  of  facts. 


SLUDER   V.   WOLF. MOUNTAIN    LUMBER 
CO.  et  al.    (No.  586.) 

(Supreme  Court  of  North  Carolina.    March  9, 

1921.) 

1.  Acknowledonont  ^=>59  —  Seal  of  commit- 
siosor  of  aflldavits  presumed. 

Where  acknowledgment  of  a  deed  was  taken 
before  a  commissioner  of  affidavits  of  North 
Carolina  for  the  state  of  Maryland  and  no  seal 
appears  on  the  record,  but  the  commissioner 
recites  his  official  seal,  the  same  is  presumed. 

2.  Aoknowledgmont  ^=:»33— Of  oommlssioner  of 
aflldavits  not  required  to  bo  under  seal. 

In  1856,  the  certificate  of  acknowledgment 
of  the  commissioner  of  affidavits  was  not  re- 
quired to  be  under  seal. 

3.  Rooords  #as»i0i/2— Order  for  rogistratlos  not 


If  a  deed  be  in  fact  registered  after  proper 
probate,  the  lack  of  an  order  of  the  clerk  of 


4.  Wills   9s»242— Probate   In   one  state  does 
not  pass  title  to  land  In  another  stats. 

Probate  of  a  will  in  the  state  of  Maryland 
was  insufficient  to  pass  title  to  land  in  the 
state  of  North  Carolina,  where  the  will  was 
dated  December  28,  1877,  and  was  subecribed 
by  two  witnesses,  only  one  of  whom  testified, 
and  there  was  no  evidence  that  the  other  wit- 
ness was  dead  or  beyond  the  state,  or  that  his 
testimony  could  not  be  procured. 

5.  Wills  ^=s»434— Improper  probate  cvrod  by 
statute. 

Probate  of  a  will  in  Maryland,  insufficient 
under  the  law  of  North  Carolina  1)ecau8e  only 
one  of  two  witnesses  testified,  was  cured  by 
the  curative  act.  Pub.  Loc.  Laws  (Ex.  Sess.) 
1913,  c.  142,  as  to  an  heir,  who  had  no  vested 
interest  at  the  time  of  the  ratification  of  the 
act 

6.  Wills  <S=>7I,  204^Effeet  of  oarativo  aots  on 
rights  of  heirs. 

If  a  will  has  been  defectively  executed,  as 
if  it  has  one  witness  instead  of  two,  or  if  for 
any  reason  void,  rights  of  heirs  could  not  be 
affected  by  subsequent  legislation,  because  this 
would  be  to  make  a  will  for  one  who  died  in- 
testate; but  curing  a  defect  in  the  probate  of 
a  will  executed  In  accordance  with  statutes 
stands  upon  an  entirely  different  footing,  as  an 
heir  has  no  vested  interest  by  reason  of  a  de- 
fect in  the  probate  of  a  will. 

Appeal  firom  Superior  Court,  Jackson 
County ;  Bryscm,  Judge. 

Action  by  Margaret  Sluder  against  the 
Wolf  Mountain  Lumber  Company  and  others. 
Judgment  for  defiendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Civil  action  tried  May  term,  1920,  superior 
court  Jackson  county,  Bryson,  J.,  upon  these 
Issaes: 

(1)  Is  the  plaintiff,  Margaret  Sluder,  the 
owner  of  the  land  described  in  the  complaint? 
Answer:    No. 

(2)  Are  the  defendants,  the  Wolf  Mountain 
Lumber  Company,  George  H.  Smathers,  trus- 
tee, the  owners  of  the  land  embraced  in  state 
grant  No.  290,  to  T.  J.  Foster,  as  alleged  in  the 
answer?    Answer:    Yes. 


At  the  conclusicm  of  the  evidence  the  court 
directed  the  Jury  to  answer  the  Issues,  "No,** 
and  rendered  judgment  for  the  defendant. 
Plaintiff  appealed. 

J.  6.  Merrimon  and  A.  Hall  Johnston,  both 
of  Ashville,  for  appellant. 
E.  C.  Ward,  of  Ashville,  for  appellees. 

ALLfilN,  J.  This  action  involves  the  title 
to  a  tract  of  land  containing  424  acres  lying 
in  the  county  of  Jackson  and  described  In  the 
complaint.    The  plaintiff  introduced  the  fol- 
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lowing  chain  of  title:  Deed  from  P.  G.  Bow- 
man to  Nelson  B.  Gowan  dated  May  25, 1880. 
Thence  deeds  and  a  will  connecting  (he  plain- 
tiff with  Nelson  B.  Gowan.  The  plaintiff 
then  offered  for  the  purpose  of  showing  a 
doud  upon  her  title  and  as  estc^pel  as 
against  the  defendants,  a  deed  from  Nelson 
B.  Gowan  to  F.  P.  Hooper  dated  October  17, 
1896,  for  one-fourth  interest  in  this  land,  and 
then  a  deed  from  W.  A.  Henson,  sheriff,  to  F. 
P.  Hooper,  dated  June  20,  1901,  for  three- 
fourths  interest;  thence  subsequent  deeds 
connecting  the  defendants  with  Nelson  B. 
Gowan.    The  plaintiff  then  rested. 

The  defendant  then  offered  state  grant  No. 
290  to  John  T.  Foster  dated  October  9,  1856; 
deed  from  John  T.  Foster  to  Robert  L.  Dash- 
iell  dated  November  26,  1856 ;  will  of  Robert 
L.  Dashiell  devising  the  property  to  Mary  J. 
Dashlell,  his  widow,  exemplified  copy  of 
which  was  recorded  in  Jackson  county  July 
27,  1917 ;  deed  from  Mary  J.  Dashlell  to  de- 
fendant George  H.  Smathers  dated  September 
23,  1908;  and  then  deeds  to  the  Wolf  Moun- 
tain Liunber  Ck>mpany. 

[1,2]  The  plaintiff  insists  that  the  deed 
from  Foster  to  Dashlell  was  never  properly 
probated.  This  exception  cannot  be  sustain- 
ed. The  acknowledgment  of  the  deed  was 
taken  before  a  commissioner  of  affidavits  of 
North  Carolina  for  the  state  of  Maryland. 
No  seal  appears  on  the  record,  but  the  com- 
missioner recites  his  official  seal,  and  the  same 
is  therefore  presumed.  Johnson  v.  Eversole 
Lumber  Co.,  144  N.  a  717,  57  S.  B.  518; 
Heath  t.  Cotton  MUls,  116  N.  O.  208,  20  S. 
B.  369.  However,  the  statute  in  question,  did 
not  require  the  oertiflcate  of  aclmowledgment 
in  force  in  1856,  the  date  of  the  acknowledg- 
ment made  by  commissioner  of  affidavits  to 
be  under  seal.  Revised  Code,  c.  21,  8  2; 
Johnson  v.  Duvall,  135  N.  C.  642,  47  S.  B. 
611;  Johnson  t.  Dumber  Co.,  144  N.  C.  717, 
57  S.  E.  518. 

[3]  There  is  no  order  of  the  clerk  of  the 
superior  court  of  Jackson  county  ordering 
this  deed  to  registration.  We  do  not  think 
this  invalidates  the  registration.  It  has  been 
in  effect  held  that  the  flat  for  registration  is 
not  absolutely  essential.  The  statutory  pro- 
vision for  sa6h  an  order  is  directory  and  not 
mandatory.  If  the  deed  be  in  fact  registered 
after  proper  probate,  the  lack  of  a  flat  does 
not  invalidate  the  registration.  Holmes  v. 
Marshall,  72  N.  C.  37 ;  Young  v.  Jackson,  92 
N.  C.  144;  Darden  v.  Steamboat  Co.,  107  N. 
O.  437,  12  S.  B.  46 ;  U.  S.  v.  Hiawassee  Lum- 
ber Co.,  238  U.  S.  553,  35  Sup.  Ct  851,  59  Ia 
Ed.  1453. 

But  in  any  event  the  probate  or  registra- 
tion of  this  deed  is  validated  by  chapter  204, 
Public,  Local  and  Private  Laws  North  Caro- 
lina Extra  Session  1913.  It  is  true  this  stat- 
ute "is  valid  as  against  creditors  or  pur- 
chasers for  value  from  the  donor,  bargainer 
or  lessor  named  in  such  deed  only  from  the 
ratification  of  this  act"   The  act  was  ratified 


October  11, 1913.   The  plaintiff  does  not  daim 
under  the  said  deed  and  derives  no  title  by 
any  other  conveyance  from  the  grantor  in 
said  deed. 
It  is  contended: 

"That  the  court  erred  in  admitting  the  will 
of  Robt.  L.  Dashiell,  for  that  the  same  was  not 
properly  probated,  and  was  not  properly  re- 
corded in  the  state  of  North  Carolina." 

[4]  We  are  of  opinion  that  the  probate  of 
the  will  in  the  state  of  Maryland  was  insuffi- 
cient to  pass  title  to  land  in  the  state  of 
North  Carolina.  The  will  was  dated  Decem- 
ber 28,  1877.  The  witnesses  were  John  M. 
Phillips  and  David  Terry.  David  Terry  tes- 
tified that  he  saw  the  said  testator  sign  and 
seal  the  said  annexed  writing,  and  heard  him 
publish,  pronoimce,  and  declare  the  same  as 
and  for  his  last  will  and  testament ;  that  at 
the  time  of  the  doing  thereof  the  said  testa- 
tor was  of  sound  disposing  mind,  memory, 
and  understanding,  so  far  as  this  d^;K>nent 
knows,  and  as  he  verily  believes;  and  John 
M.  Phillips  the  other  subscribing  witness 
thereto  were  present  at  the  same  time  with 
this  depoDttit,  and  together  with  him  sub- 
scribed his  name  thereto  as  a  witness  in  the 
presence  of  the  testator  and  of  each  other,  at 
the  request  of  the  testator. 

[I]  There  is  no  evidence  that  the  other  wit- 
ness is  dead  or  beyond  the  state  or  that  his 
testimony  cannot  be  procured.  fRie  probate 
fails  to  comply  with  our  statute,  but  we  think 
it  is  cured  by  the  curative  act,  chapter  142, 
Public,  Local  and  Private  Laws  Extra  Ses- 
sion 1913.  This  act  eontalns  the  following 
provision,  viz.: 

''That  this  act  shall  not  apply  to  pending  suits 
or  vested  interests,  and  nothing  herein  shall 
be  construed  to  prevent  such  wills  from  being 
Impeached  for  fraud.'* 

This  will  devises  the  property  to  Mary  J. 
Dashiell,  under  whom  the  defendants  claim 
by  deed  dated  S^tember23, 1908.  The  plain- 
tiff claims  also  ^under  the  heirs  at  law  of 
Ilobert  Li  Dashiell  by  deed  dated  May  14, 
1917,  some  time  after  the  act  was  ratified. 
We  cannot  see  that  the  plaintiff  had  any 
vested  interest  in  the  land  at  the  time  of  the 
ratification  of  the  act  She  certainly  had 
none  from  the  heirs  of  Dashlell,  because  her 
deed  was  dated  some  years  afterwards.  In 
our  opinion  she  had  no  vested  interest  de- 
rived from  Nelson  E.  Gowan  because  it  is 
not  shown  that  he  had  any  title  to  the  land 
in  1880. 

[8]  If  the  will  had  been  defectively  exe- 
cuted, as  if  it  had  one  witness  instead  of  tvs'o, 
or  if  for  any  reason  void,  the  rights  of  the 
heirs  could  not  be  affected  by  subsequent  leg- 
islation, because  this  would-be  to  malbe  a 
will  for  one  who  died  intestate,  but  curing 
a  defect  in  the  probate  of  a  will,  executed 
in  accordance  with  our  statutes,  stands  upon 
an  entirely  different  footing,  and  if  the  pow- 


r 


N.  a)  BUTI^EB 

(106 

er  cannot  be  exercised,  thai  all  of  the  legis- 
lative acts  validatliig  probates  of  wills  are 
Toid,  because  wills  are  probated  after  death 
and  the  interest  of  the  heir  has  then  accrued. 

The  question  is,  however,  foreclosed  by  the 
unanimous  opinion  of  the  court  in  Vanderbilt 
V.  Johus<»,  141  N.  G.  870,  54  S.  E.  298,  which 
has  been  ai^roVed  in  Weston  v.  Lumber  Co., 
160  N.  C.  263,  75  S.  B.  800,  and  Yaught  t. 
Williams,  177  N.  C.  82,  97  S.  B.  737. 

In  the  Vanderbilt  Case  the  court  states  the 
facts  and  its  conclusion  as  follows: 

'*In  derafgning  his  title,  the  plaintiff  offered 
in  evidence  the  will  of  John  Strother,  dated 
November  22,  1816.  The  will  is  attested 
bj  two  witnesses,  bat  was  admitted  to  probate 
in  Tennessee  upon  the  testimony  of  one  only. 
The  General  Assembly  of  North  Carolina  at 
its  session  of  1885  enacted  an  act  to  care  the 
defects  in  the  probate  of  this  will,  and  to  rati- 
fy and  validate  the  orders  of  the  probate  courts 
of  this  state  in  regard  thereto.  Private  Laws 
1885,  c  52.  The  referee  held  that  the  act 
'has  not  the  effect  to  care  and  make  valid  the 
probate  of  said  will.'  In  this  we  think  there 
is  error.  We  are  of  opinion  that  the  act  is 
valid  and  effectual  for  the  purpose  for  which  it 
was  enacted.  ^  •  •  The  defendants  do  not 
claim  under  a  deed  executed  by  the  heirs  at 
law  of  John  Strother,  before  the  passage  of 
the  act|  and  therefore  no  vested  right  inter- 
venes. Legislation  validating  the  probate  of 
deeds,  curing  defects  in  privy  examinations  of 
married  women  and  the  like,  has  been  very 
common  in  this  state,  and  has  been  uniformly 
upheld.** 

This  case  is  exactly  like  the  one  before  us, 
and,  instead  of  being  overruled.  It  has  been 
twice  affirmed  on  the  point  now  under  discus- 
sion. 

In  West<m  v.  Lumber  Co.,  supra,  Walker, 
J.,  while  discussing  the  effect  of  curative 
acts,  says : 

'The  statutes  are  highly  remedial,  and  should 
be  liberally  construed,  so  as  to  embrace  all 
cases  fairly  within  their  scope.  It  is  con- 
structive legislation;  we  are  saving  titles,  and 
not  destroying  them.  It  has  been  said  that 
'such  acts  are  of  a  remedial  character,  and  are 
the  peculiar  subjects  of  legislation.  They  are 
not  liable  to  the  imputation  of  being  assump- 
tions of  judicial  power.'  McFaddin  v.  Bvans 
Co.,  185  U.  S.  505.  It  was  further  held  that 
to  validate  defective  probates  and  registrations 
ia  a  proper  exercise  of  legislative  power  and 
favored  by  the  courts.' 


V.  BBIiL 

I.) 
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In  the  Yaught  Case  a  curative  act  was  con- 
sidered and  its  effect  upon  the  heirs,  who 
claimed  that  their  interests  were  vested,  and 
could  not  be  disturbed  by  subsequent  legisla- 
tion. The  decision  was  against  the  conten- 
tion of  the  h^rs,  and  in  the  course  of  the 
opinion  the  court  quotes  from  In  re  Patter- 
son, 155  Cal.  637,  102  Pac.  945,  132  Am.  St 
Rep.  126,  that— 

**The  heirs  had  no  vested  right  to  have  this 
law  forbidding  the  probate  of  such  wills  con- 
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tinned  in  force.  Their  tight  to  the  estate  of 
the  ancestor  was  given  by  statute,  and  it  was 
contingent  upon  the  fact  of  there  being  no  will 
in  existence  which  could  be  proved.' 


f. 


And  from  West  Side  Belt  B.  Co.  v.  Pitts- 
burgh Const.  Co.,  219  U.  S.  02,  31  Sup.  Ct 
196,  56  L.  Ed.  107: 

"In  Walson  v.  Mercer,  8  Pet  88  [8  L.  Ed. 
876],  such  an  act  was  sustained  against  a 
charge  that  it  divested  rights  and  impaired 
the  obligation  of  a  contract.  The  act  consid- 
ered made  valid  the  deeds  of  married  women 
which  were  invalid  by  reason  of  defective  ac- 
knowledgments, and  avoided  a  judgment  in 
ejectment  rendered  against  one  of  the  parties 
to  the  action  because  of  such  a  defect  in  a  deed 
relied  on  for  title.  The  controversy  was  be- 
tween the  successor  by  descent  of  the  married 
woman  and  the  grantee  in  the  deed.  It  was 
said  in  the  argument  that  the  descents  had 
been  confirmed  by  two  judgments  of  the  Su- 
preme Court  of  the  state  against  the  deed, 
adjudicating  it  to  be  void  on  points  involving 
its  validity,  which  judgments,  it  was  contended, 
were  conclusive  evidence  that  the  deed  was  no 
deed,  and  that  the  rights  acquired  by  descent 
were  absolute  vested  rights.  The  act  was  nev- 
ertheless sustained,  as  we  have  stated." 

And  from  6  R.  C.  U  816,  that— 

"The  heirs  have  no  vested  right  in  having 
any  law  relating  to  a  pending  probate  contin- 
ued in  force." 

The  proviso  in  the  act  of  1913  to  the  tf  ect 
that  the  act  shall  not  apply  to  "vested  inters 
ests*'  does  not  afTect  the  result,  as  we  have 
seen  the  heirs  had  no  vested  interests. 

The  judgment  is  affirmed. 

Affirmed. 


NoTB.-— This  opinion  was  written  by 
BROWN,  J.,  at  last  term,  except  that  part 
discussing  the  effect  of  the  curative  act 
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BUTLER  et  ox.  v.  BELL  et  al.     (Mo.  217.; 

(Supreme  Court  of  North  Carolina,    liarch  16, 

1921.) 

1.  Deeds  ^=3» 1 77  — Remainders  ^=99  — Seoond 
deed  between  same  parties  held  to  destroy  life 
estate  reserved  in  first  deed  and  not  to 
morge  estates. 

Where  a  grantor  reserving  a  life  estate 
subsequently  executed  another  deed  to  the  same 
grantees  conveying  the  land  in  fee  without  any 
condition  or  reserration  and  reciting  that  It  was 
for  the  purpose  of  revoking  the  prior  deed, 
there  was  no  merger  of  the  life  estate  and  re- 
mainder, but  a  destruction  of  the  life  estate 
and  creation  of  a  fee  simple  absolute. 

2.  Deeds  ^=s>76— Voidable  and  not  void  If  ex 
eouted  by  one  without  sufflclent  mental  capao> 

Ky. 

Deeds  executed  by  a  grantor  without  suffi- 
cient mental  capacity  to  execute  a  deed  were 
not  void,  but  only  voidable,  and  were  valid  for 
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all  purposes  until  assailed  and  set  aside  at  the 
instance  of  those  haying  an  interest  to  im- 
peach them. 

3.  Adverse  possession  ^=»7 1  (2)— Deed  to  one 
having  notloe  that  grantor's  deed  was  void- 
able held  color  of  title. 

A  deed  to  one  who  had  notice  that  the  deed 
to  his  grantor  was  executed  by  a  person  with- 
out sufiSdent  mental  capacity  constituted  colo^ 
of  title,  and  where  the  grantee  entered  into 
possession  and  continued  in  possession  openly, 
notoriously,  continuously,  and  adversely  for 
seven  years,  he  acquired  a  good  title. 

4.  Equity  ^=>67— Does  not  aid  those  guilty  of 
laches. 

Equity  will  not  aid  one  who  is  guilty  of 
laches  in  prosecuting  his  rights  or  who  lies  by 
while  the  title  of  another  is  maturing  with  his 
full  knowledge  and  does  nothing. 

5.  Limitation  of  actions  ^==>1  —  Statute  held 
beneflciai. 

The  statute  of  limitations  is  a  wise  and 
beneficial  law,  not  designed  merely  to  deprive 
any  one  of  his  just  rights  by  lapse  of  time,  but 
to  afford  security  against  stale  demands. 


6.  Limitation  of  aotlons  ^=3»  1 9  (3)— Applies  to 
suit  to  oancel  deeds  and  reoover  land. 

A  suit  to  cancel  deeds  and  recover  the 
land  covered  thereby  by  tiie  devisee  of  the 
grantor  is  really  ejectment  and  is  barred  by  the 
statute  of  limitations. 

7.  Limitation  of  actions  9=»73( 5)— Coverture 
does  not  affeot  adverse  possession  subsequent 
to  1899. 

Plaintiff's  coverture  does  not  prevent  the 
acquisition  of  title  by  adverse  possession 
against  her  under  a  deed  made  in  1906  in  view 
of  G.  S.  §  408,  providing  that  the  time  comput- 
ed as  constituting  adverse  possession  shall  not 
include  any  possession  against  a  feme  covert 
during  coverture  prior  to  February  13,  1899. 

Appeal  from  Superior  Court,  Sampson 
County;    Connor,  Judge. 

Suit  by  Masco  Butler  and  wife  against  N. 
A.  Bell  and  others.  From  a  judgment  for 
defendants,  plaintiffs  appeal.    No  error. 

It  appears  in  the  record  that  prior  to  June 
26,  1903,  W.  A.  Bell  was  the  owner  of  several 
tracts  of  land  in  Sampson  county,  and,  desir- 
ing to  divide  them  among  certain  of  his  chil- 
dren and  graDdchildren,  be  caused  them  to 
be  surveyed  and  then  conveyed  the  lots,  as 
shown  in  the  survey,  to  his  children  and 
grandchildren,  except  the  plaintiff  Esther  R. 
Butler,  one  of  his  children,  who  alleges  that 
her  father  intended  to  give  and  convey  to 
her  the  100  acres  of  his  land,  which  is  the 
subject  of  this  suit,  and  that  he  made  his 
will  in  1898  and  devised  it  to  her  therein. 
He  died  in  1905.  It  further  appears  that  on 
June  26,  1903,  the  defendant  N.  A.  Bell,  son 
of  W.  A.  Bell,  procured  from  the  latter  and 
his  wife  a  deed  purporting  to  convey  to  N. 
A.  Bell  the  said  100  acres,  but  reserving  a 


life  estate  to  themselves;  and  that  on  April 
80, 1904,  N.  A.  Bell  received  another  deed  for 
the  same  land  from  W.  A.  Bell  and  his  wife 
conveying  to  them  (N.  A.  Bell  and  wife)  a 
fee  simple  absolute  in  the  same  land  without 
any  condition  or  reservation  whatever,  and 
with  full  covenants.  It  is  expressed  in  tliis 
deed  that  it  is  made  for  the  purpose  of  re- 
voking the  former  deed  to  the  same  person 
for  the  same  tract  of  land.  Afterwards,  on 
January  21,  1905,  the  defendants  N.  A.  Bell 
and  wife  conveyed  by  deed  to  their  codefend- 
ant,  Nathan  Barefoot,  the  same  tract  of  land 
in  fee  simple  and  without  any  condition  or 
reservation,  and  with  full  covenants  of  seizin, 
warranty,  and  against  incumbrances. 

Plaintiff  brought  this  action  to  set  aside 
said  deeds,  and  alleged  that,  at  the  time 
the  first  two  deeds  were  executed  by  W.  A- 
Bell  and  wife,  W.  A.  Bell  was  not  mentally 
capable  of  making  them,  and  that  the  de- 
fendants N.  A.  Bell  and  wife,  Eva  Bell,  and 
Nathan  Barefoot,  well  knowing  that  to  be 
the  case,  deliberately  and  fraudulently  con- 
spired between  themselves  to  take  advantage 
of  it  in  order  to  procure  the  first  two  deeds, 
so  that  the  land  could  be  conveyed  to  the  de- 
fendant Nathan  Barefoot,  which  was  after- 
wards done  in  pursuance  of  the  previous  un- 
derstanding and  conspiracy  between  •them. 

Defendants  denied  that  there  had  been 
any  fraudulent  conduct  whatsoever  on  the 
part  of  the  three  defendants  named,  or  any 
of  them,  and  especially  denied  that  W.  A. 
Bell  was  non  compos  mentis  or  even  of  weak 
mind  when  the  first  two  deeds  were  made,  or 
that  any  advantage  was  taken  of  him  by 
them  or  either  of  them ;  that  all  of  the  trans- 
actions, including  the  execution  of  the  Bare- 
foot deed,  were  open  and  above  board,  and 
the  deeds  founded  upon  a  valuable  considera- 
tion, and  nothing  was  done  by  them,  or  ei- 
ther of  them,  which  should  impeach  or  im- 
pair their  validity ;  and  that  the  defendants 
were  purchasers  in  good  faith  and  for  valu- 
able consijderations.  They  further  aver  that 
all  of  the  said  deeds  were  duly  probated  and 
registered  immediately  after  their  execu- 
tion, and  have  been  spread  upon  the  public 
record  ever  since  and  until  the  present  time, 
and  that  plaintiffs  had  full  notice  and  knowl- 
edge thereof  for  many  years  before  this  ac- 
tion was  commenced  in  1910,  and  especially 
for  more  than  three  years,  and  therefore  they 
plead  that,  for  this  reason  alone,  if  for  no 
other,  the  plaintiffs  are  debarred  from  any 
recovery  in  this  case.  They  further  aver.  In 
denial  of  plaintiffs'  title,  and  right  to  recover 
the  land  in  controversy,  that,  at  the  time  he 
he  received  his  deed,  and  ever  sinoe  and  for 
more  than  seven  years  before  this  action  was 
brought,  the  defendant  Nathan  Barefoot  has 
been  in  the  open,  notorious,  and  adverse  poe- 
session  of  this  land,  claiming  the  same  as  his 
own,  under  the  said  deed,  which  was  known 
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to  plaintiffs,  and  that,  even  if  there  was  orig- 
inally any  defect  in  bis  title  under  said 
deeds,  he  has  acquired  a  good  and  indefeas- 
ible one  by  virtue  of  his  possession,  held  ad- 
versely under  the  same,  and  continued,  as 
itforesaid. 

The  Jury  returned  the  following  verdict, 
upon  the  Issues  submitted  to  them: 

"(1)  At  the  time  of  the  ezecation  of  the  first 
deed  from  Willis  A.  BeU  and  wife  to  the  de- 
fendant N.  A.  Bell,  on  June  26,  1903,  did  the 
said  Willis  A.  BeU  have  sufficient  mental  ca- 
pacity to  execute  a  deed?    Answer:  No. 

"(2)  At  the  time  of  the  execution  of  the 
second  deed  from  Willis  A.  Bell  and  wife  to 
N.  A.  Bell  and  wife,  on  April  30,'  1904,  did 
the  said  Willis  A.  Bell  have  sufficient  mental 
capacity  to  execute  a  deed?    Answer:    No. 

'*(3)  Was  Nathan  Barefoot  an  innocent  pur- 
chaser for  value,  without  notice  of  any  lack 
of  mental  capacity  of  Willis  A.  Bell  to  ex- 
ecnte  the  deeds  referred  to  in  issues  1  and  2, 
for  the  land  described  in  the  deed  from  N.  A« 
Bell  and  wife  to  Nathan  Barefoot,  dated  June 
25,  1905?    Answer:    No. 

"(4)  Is  the  plaintiffs*  cause  of  action  barred 
by  the  three-year  statute  of  limitations?  An- 
swer:  Yes. 

"(5)  Is  the  plaintiff's  cause  of  action  barred 
by  the  seven-year  statute  of  limitations?  An- 
swer:  Yes." 

The  court  charged  the  jury  that,  although 
an  estate  for  their  lives  was  reserved  in  the 
first  deed  by  W.  A.  Bell  and  his  wife,  it  was 
merged  by  the  second  deed  and  the  Barefoot 
deed  in  the  remainder,  and  therefore  the  stat- 
ute of  limitations  began  to  run  against  plain- 
tiffs when  the  merger  tools  place,  and  that, 
as  Nathan  Barefoot  had  held  the  possession 
of  the  land  continuously,  notoriously,  and  ad- 
versely, under  his  deed,  for  more  than  three 
years,  and  also  for  more  than  seven  years 
before  the  commencement  of  this  action,  the 
plaintiffs*  cause  of  action,  if  they  had  any,  is 
barred  by  the  statute  of  limitations,  and 
that,  the  facts  being  admitted,  *  the  jury 
should  answer  the  fourth  and  fifth  issues, 
^•Yee.*' 

Judgment  on  the  verdict,  and  appeal  by 
l)lalntiffs. 

Grady  &  Graham,  of  Clinton,  for  appel- 
lants. 

Fowler  &  Grumpier,  of  Clinton,  for  appel- 
lees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  admitted  facts,  as  above  set 
forth,  justified  his  honor's  instruction  to  the 
jury  on  the  third  and  fourth  issues.  It  will 
be  observed  that  the  issues  did  not  corre- 
spond with  the  allegations,  as  stated  in  the 
complaint,  and  denials  in  the  answer.  There 
is  no  finding  of  a  conspiracy  to  defraud  the 
plaintiffs,  nor  of  any  actual  fraud  committed 
by  defendants.  The  simple  and  only  find- 
ing is  that,  at  the  time  the  two  deeds  were 
made  by  W.  A.  Bell,  he  did  not  have  sufll- 
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Lient  mental  capacity  to  execute  them  and 
that  Nathan  Barefoot  purchased  from  N.  A. 
Bell  and  his  wife  with  notice  of  this  fact 
We  need  not  consider  this  feature  of  the  case 
any  further,  as  we  will  base  our  decision  on 
other  groimds.  The  plaintiffs  contended  that 
there  was  no  merger  of  the  life  estate  with 
the  remainder,  and  that  the  statute  of  limi- 
tations did  not  bar  them,  as  they  could  not 
sue  until  the  life  estate  expired.  Defend- 
ants contended  that  there  was  such  a  merger, 
and  therefore  no  life  estate  to  prevent  the 
statute  from  barring  the  plaintiffs. 

[1]  According  to  our  view  of  the  record, 
the  question  of  merger  does  not  arise.  The 
iflrst  deed,  or  the  one  to  N.  A.  Bell,  alone, 
dated  June  26,  1903,  and  registered  in  Book 
126,  at  page  438,  conveyed  the  fee  to  him, 
reserving  a  life  estate  to  the  grantors.  The 
second  deed,  dated  April  30,  1904,  and  regis- 
tered In  Book  130,  at  page  44,  conveys  the  fee 
simple  absolute  to  N.  A.  Bell  and  his  wife, 
Eva  A.  Bell,  without  any  reservation  or  con- 
dition, and  contains  the  following  recital: 

'*This  deed  is  for  the  purpose  of  revoking 
prior  deed  for  said  land,  which  is  now  on  rec- 
ord, and  the.  land  known  as  the  Bass  place, 
found  in  Book  126,  page  438.' 


» 


[2,  3]  The  deed  which  is  revoked  is  the 
first  deed,  the  one  to  N.  A.  Bell  alone,  each 
of  the  two  deeds  conveying  the  same  tract 
of  land  as  is  alleged  in  the  complaint  and 
admitted  in  the  answer.  So  that,  instead  of 
there  being  two  estates,  one  a  particular  es- 
tate for  life,  and  the  other  a  remainder  in 
fee,  there  is  but  one  estate,  the  highest  known 
to  the  law,  as  Blackstone  says,  and  that  is 
a  fee  simple  absolute,  and  this  is  so,  because 
the  former  deed,  by  consent  of  the  parties  to 
it,  has  been  revoked  and  set  aside  by  their 
solemn  legal  act,  it  being  the  one  In  which 
the  grantors  reserved  a  life  estate,  and  the 
parties  then  substituted  therefor  a  deed  con- 
veying the  entire  interest  and  estate  in  the 
land  in  fee  simple.  Both  deeds  conveyed  the 
land,  even  though  it  was  afterwards  found 
that  the  grantor  did  not  have  sufficient  men- 
tal capacity  to  do  so.  But  they  were  not 
void  for  this  reason,  but  <mly  voidable,  and 
were  valid  for  all  purposes,  until  assailed 
and  set  aside  at  the  instance  of  those  having 
an  Interest  to  impeach  them.  13  Cya  591; 
Sprinkle  v.  Wellborn,  140  N.  C.  163,  52  S.  E. 
666,  3  L.  R.  A.  (N.  S.)  174,  111  Am.  St  Bep. 
827.  And  the  deed  to  the  defendant  Nathan 
Barefoot  stands  in  the  same  category,  for, 
at  most,  it  was  only  voidable  when  attacked 
by  the  interested  party,  the  feme  plaintiff, 
and  valid  until  set  aside  at  her  instance.  It 
therefore  constituted  color  of  title,  and  when 
the  defendant  Nathan  Barefoot  entered  into 
possession  under  it  and  continued  in  posses- 
sion openly,  notoriously,  continuously,  and 
adversely,  for  seven  years,  he  thereby  ac- 
quired a  good  title  as  against  the  true  own- 
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er.  There  can  be  no  question  that  the  deed 
to  Barefoot  was  good  color  of  title.  It  had 
the  appearance  of  passing  the  title  and  pro- 
fessed to  pass  it,  but  failed  to  do  so.  Seals 
T.  Seals,  165  N.  C.  409,  81  S.  E.  618,  Ann.  Gas. 
1916D,  134;  Norwood  t.  Totten,  166  N.  O. 
648,  82  S.  E.  951,  where  the  principal  cases 
are  collected  by  the  Chief  Justice;  McCk)n- 
nell  T.  McCbnnell,  64  N.  C.  342;  Perry  v. 
Ferry,  99  N.  C.  273,  6  S.  B.  86;  Ellington  t. 
Ellington,  108  N.  C.  58,  9  S.  B.  208 ;  Smith  v. 
Proctor,  139  N.  a  324,  61  S.  B.  889,  2  Li  R. 
A.  (N.  S.)  172.  We  held  in  Seals  ▼.  Seals, 
supra: 

"A  claim  to  property  under  a  conyeyance* 
howerer  inadequate  t6  carry  the  true  title,  and 
however  incompetent  the  grantor  may  have 
been  to  convey,  is  one  under  color  of  title,  which 
win  draw  to  the  possession  of  the  grantee  the 
protection  of  the  statute  of  limitations"— cit- 
iDg  Wright  y.  MatUson,  18  How.  50,  15  L.  Ed. 
280;  Beaver  v.  Taylor,  1  Wall.  637,  17  U  Ed. 
601;  Cameron  v.  U.  S.,  148  U.  S.  301,  13  Sup. 
Ct  595,  37  L.  Ed.  461. 

[4]  And  our  cases  are  to  the  same  effect 
McConneU  v.  McConnell,  supra;  Bums  ▼. 
Stewart,  162  N.  C.  360,  78  S.  E.  321.  So  that, 
while  Barefoot  did  not  get  the  title  by  his 
deed,  but  acquired  it,  in  another  way  and 
from  a  different  source,  by  his  adverse  pos- 
session under  color,  this  title  must  there- 
fore prevail  against  the  plaintiffs'  prior  right. 
Judge  Connor  charged  that  plaintiffs  knew 
of  the  facts  that  Barefoot  was  in  possession 
claiming  to  hold  adversely  to  them  under  his 
deed,  which  conveyed  the  entire  title,  when 
taken  in  connection  with  the  deed  of  W.  A. 
Bell  and  wife  to  his  grantors,  N.  A.  Bell  and 
wife,  the  first  deed  to  N.  A.  Bell  having,  by 
consent  of  parties,  been  revoked  and  put  out 
of  the  way,  as  if  it  had  never  existed.  There 
is  no  room  for  arguing  that  there  are  two 
separate  estates,  one  for  life,  and  the  other 
in  remainder,  as  the  last  deed,  or  the  one  to 
N.  A.  Bell  and  wife,  passed  only  one  estate, 
which  was  a  fee  simple  absolute  and  destroy- 
ed the  former  life  estate,  instead  of  merging 
it  If  that  is  not  incontrovertibly  true,  and 
the  parties  intended  that  there  should  be  two 
estates,  there  was  no  use  in  making  the  last 
deed,  and  besides  it  clearly  expresses,  on  its 
face,  the  contrary  intention  of  the  parties. 
If  there  had  been  a  case  of  merger,  equity 
would  not  keep  the  two  estates  apart,  for  it 
will  not  aid  one  who  is  guilty  of  laches  in 
prosecuting  his  rights,  or  who  lies  by  while 
the  title  of  another  is  maturing  with  his  full 
knowledge,  and  does  nothing,  when  it  was  so 
easy  to  prevent  the  operation  of  laches  or 
the  statute  of  limitations  by  simple  proce- 
dure, litigation  must  end  somewhere  (In- 
terest reipublic»  ut  sit  finis  litium).  Equity 
aids  the  vigilant,  not  the  indolent 


[S]  Justice  Story  well  observed  that  i^  has 
often  been  a  matter  of  regret,  in  modem 
times,  that,  in  the  construction  of  the  stat- 
ute of  limitations  (21  Jac  1,  c.  1^,  the  deci- 
sions had  not  proceeded  upon  principles  bet- 
ter adapted  to  carry  into  effect  the  real  ob- 
jects of  the  statute;  that,  instead  of  being 
viewed  in  an  unfavorable  light  as  an  unjust 
and  discreditable  defense,  it  had  not  received 
such  support  as  would  have  made  it  what  it 
was  intended  to  be,  emphatically  a  statute 
of  repose.  It  is  a  wise  and  beneficial  law, 
not  designed  merely  to  deprive  any  one  of 
his  just  rights  by  lapse  of  time,  but  to  af- 
ford security  against  stale  demands.  The 
possession  of  the  land  by  defendant  Nathan 
Barefoot  was,  in  law,  notice  of  his  claim. 
Tankard  v.  Tankard,  79  N.  C.  54.  . 

And  as  to  the  maxim  that  the  law  aids  the 
vigilant  and  not  those  who  sleep  over  their 
rights.  Sir  Wntf.  Blackstone  said  that,  in  all 
possessory  actions,  there  is  a  time  of  limi- 
tation settled,  beyond  which  no  man  shall 
ayail.  himself  of  the  possession  of  himself  or 
his  ancestors,  or  take  advantage  of  the 
wrongful  possession  of  his  adversary;  for, 
if  he  be  unreasonably  negligent,  the  law  re- 
fuses afterwards  to  lend  him  any  assistance 
to  recover  the  possession,  both  with  a  view 
to  punish  his  neglect,  and  also  because  it  is 
presumed  that  the  supposed  wrongdoer  has 
in  such  a  length  of  time  procured  a  legal 
title,  otherwise  he  would  sooner  have*  been 
sued.  And  it  was  said  by  the  Vice  Chan- 
cellor, in  Manby  v.  Bewick,  3  K.  &  J.  352,  the 
Legislature  has  In  this,  as  in  every  civilized 
country  that  has  ever  existed,  thought  Qt  to 
prescribe  certain  limitations  of  time,  after 
which  persons  may  suppose  themselves  to 
be  in  peaceable  possession  of  their  property 
and  capable  of  transmitting  the  estates  of 
which  they  are  in  possession,  without  any 
apprehension  of  the  title  being  impugned  by 
litigation  in  respect  of  former  transactions. 

[6]  This  is  really  ejectment,  the  remedy  of 
cancellation  being  resorted  to  as  ancillary^ 
merely  to  the  primary  relief,  or,  in  otber 
words,  it  is  in  its  essence  a  suit  to  remove  a 
cloud,  or  obstruction  out  of  the  way  of  ef- 
fectuating the  main  purpose,  which  is  the 
recovery  of  the  land.  Against  such  a  recov- 
ery the  statute  bars,  for  it  is  so  expressly 
provided  therein. 

[7]  The  coverture  of  plaintiff  will  not  avail 
her.  Consol.  Statutes,  vol.  1,  {  408,  and 
note ;  Carter  v.  Reaves,  167  N.  C.  131,  83  S. 
E.  248;  Graves  v.  Howard,  159  N.  C.  594,  75 
S.  E.  998,  Ann.  Cas.  1914C,  565. 

We  therefore  conclude  that  plaintiffs  were 
barred  by  the  three-year  statute,  and  also  by 
adverse  possession  under  color  for  seven 
years,  as  held  by  the  court  below. 

No  error. 


N.  C.) 


(181  N.  C.  W) 

HARRIETT  et  al.  v.  HARRIETT  et  al. 

(No.  169.) 

(Supreme  Court  of  North  Carolina.    March  16, 

1021.) 

1.  Life  estates  ^s»  1 7— Life  tenant  believing  he 
owned  fee  ean  recover  for  Improvements. 

While  as  a  general  rule  a  life  tenant  is  not 
entitled  to  compensation  from  the  remainder- 
men for  the  enhancement  of  the  property  by 
his  improTements,  a  life  tenant,  or  one  holding 
under  him,  who  was  in  possession  of  the  prop- 
erty with  a  bona  fide  belief  he  owned  the  fee, 
ean  recoyer  for  improvements  thereon  which 
enhanced  the  valne  of  the  remainder. 

2.  Improvements  ^=»5(4)— Rents  to  whleh  Im- 
prover Is  entitled  not  offset  against  Improve- 
ments. 

The  right  of  one  in  possession  onder  a  bona 
fide  but  mistaken  belief  he  owned  the  fee  to 
recover  for  the  enhancement  of  the  property  by 
the  improvements  made  by  him  is  not  to  be 
abated  by  the  rental  value  of  the  property 
during  his  possession,  where  he  was  rightfully 
in  possession  under  the  life  tenant,  so  that  he 
was  entitled  to  the  rents. 


Appeal  from  Superior  Court,  Jones  Coun- 
ty; Connor,  Judge. 

Suit  for  partition  by  C  P.  Harriett  and 
another  against  M.  N.  Harriett  and  others. 
From  a  Judgment  distributing  the  proceeds  of 
the  consent  sale  which  allowed  to  the  named 
plaintiff  the  yalue  of  improvements  made  by 
hhn  without  abatement  on  account  of  the 
rents  received,  defendants  appeal.    No  error. 

This  was  a  petition  originally  filed  for  actu- 
al partition,  and  by  consent  a  sale  of  all  the 
property  was  ordered  and  it  was  sold.  Enough 
of  the  proceeds  of  the  sale  was  left  in  the 
clerk's  office  to  protect  the  matters  involved 
in  this  appeal  which  arise  upon  a  petition  by 
the  plaintiff  for  betterments. 

James  Harriett  was  the  father  of  plaintiffs 
and  defendants,  and  died  in  1877,  leaving  a 
widow,  Mary  B.  Harriett,  who  died  in  1917, 
and  the  plaintiffs  and  defendants  are  their 
only  descendants  as  heirs  at  law  and  devisees. 

Ames  L.  Sinunons,  who  was  then  the  owner, 
conveyed  the  lands  known  as  the  "home 
place*'  to  James  Harriett  prior  to  his  death 
in  fee  simple  by  description  that  incruded 
more  than  100  acres,  which  was  the  quantity 
intended  to  be  conveyed,  and  after  James 
Harriett's  death,  while  his  children  were 
young,  Simmons  executed  to  Mary  B.  Har- 
riett, the  widow  and  mother  of  the  children, 
a  deed  purporting  to  convey  in  fee  simple  the 
100  acres  known  as  the  home  place,  being 
100  acres  cut  out  of  the  original  boundary 
in  the  deed  from  Simmons  to  James  Harriett. 
After  the  deed  was  made  to  Mary  B.  Har- 
riett, she  occupied  the  land  up  to  the  bounds 
set  out  in  the  the  deed  to  her,  and  Ames  L. 
Simmons  and  his  descendants  occupied  the 
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remainder  of  the  land  in  tbiB  James  Harriett 
deed. 

James  Harriett  left  a  will'  duly  probated, 
devising  the  said  100  acres  to  his  wife,  Mary 
B.,  during  her  natural  life,  and  then  to  her 
children.  In  1904  plaintiff  under  an  arrange- 
ment with  Mary  B.  Harriett  went  on  the 
land,  and  from  1905  to  1914,  ten  years,  oc- 
cupied the  land,  and  he  or  his  mother  had  the 
rents  and  profits  thereof.  In  1908  his  mother 
made  him  a  deed  and  delivered  it  to  him  un- 
der an  agreement  that  it  was  not  to  be  reg- 
istered until  after  her  death,  and  plaintiff 
kept  i)Osses8ion  of  it  till  it  was  taken  from 
his  safe  after  he  left  the  home  place  in  1914. 
The  plaintiff  and  the  defendants  thought  up 
to  the  time  of  Mary  D.  Harriett's  death  that 
she  owned  the  land  in  fee  simple.  It  is  ad- 
mitted, however,  that  she  only  owned  a  lif^ 
estate  and  the  remainder,  subject  to  her  life 
estate,  was  In  the  plaintiff  and  defendants. 

It  is  alleged  in  the  petition  that  the  plain- 
tiff made  valuable  improvements  upon  the 
land  which  enhanced  its  value  under  the 
honest  belief  that  he  would  be  the  owner  of 
the  land  upon  the  death  of  his  mother. 

The  Jury  returned  the  following  verdict: 

"(1)  Did  plaintiff  while  making  improvements 
on  land  described  in  petition  have  a  well- 
grounded  belief  that  he  was  the  owner  of  the 
land  in  fee,  subject  to  the  life  estate  oi  his 
mother?    Answer:   Yes. 

**{2)  Was  plaintiff,  while  making  improve- 
ments on  land  described  in  the  complaint,  a 
tenant  in  common  with  defendants  of  said  land^ 
subject  to  the  life  estate  of  his  mother?  An- 
swer: Yes. 

"(3)  In  what  sum,  If  any,  was  the  value  of 
the  said  land  enhanced  at  the  death  of  Mary 
Harriett  in  June,  1917,  by  such  permanent  im- 
provements as  were  made  during  her  life  by 
plamtiff?    Answer:    $1,780. 

"(4)  What  was  the  dear  annual  value  of  the 
land  during  the  time  plaintiff  was  in  posses- 
sion of  same,  exclusive  of  the  use  of  improve- 
ments made  by  plaintiff?     Answer:    ^126  per 


»» 


year. 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  plaintiff  allowing  hiin  the  value 
of  the  improvements  assessed  by  the  Jury 
without  abatement  on  account  of  the  rents, 
and  the  defendants  excepted  and  appealed, 
assigning  the  following  errors: 

"(1)  In  refusing  to  direct  the  jury  to  answer 
the  first  issue,  *No/ 

"{2)  In  refusing  to  charge  the  jury:  *If  you 
believe  the  evidence,  you  should  answer  the 
first  issue,  "No." ' 

"(3)  In  the  submission  of  the  first  issue  to 
the  jury. 

"(4)  In  the  submission  of  the  second  issue  to 
the  jury. 

"(5)  In  the  submission  of  the  third  issue  to 
the  jury. 

(6)  In  not  setting  aside  the  verdict. 

(7)  In  not  signing  tfae  judgment  tendered 
that  the  defendants  go  without  day. 


**t 


«/ 
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"(8)  In  Bigning  the  judgment  set  out  in  the 
record. 

''(0)  In  refusal  to  credit  the  $1,780  found  on 
the  third  issue  with  the  $1,250  for  the  ten 
years'  rental  at  $125  per  year  found  under  the 
fourth  issue. 

"(10)  In  not  crediting  on  the  $1,780  found 
on  the  third  issue  with  rent  at  the  rate  of 
$125  per  year  from  the  beginning  of  the  year 
1905  to  the  date  of  Exhibit  A,  May  23,  1908. 

"(11)  For  that  the  judgment  as  rendered  did 
not  deduct  from  the  $1,780  found  on  the  third 
issue  ^^Bo/^g37g  of  $1,780,  being  the  pro  rata 
part  of  the  land  other  than  the  home  place  of 
the  unimproved  value  of  the  whole  land." 

Ward  &  Ward,  of  Newbern,  for  appellants. 
W.  D.  Mclver  and  R.  A.  Nunn,  both  of 
Newbern,  for  appellee. 

AliLEyN,  J.  The  issues  submitted  to  the 
jury  are  raised  by  the  pleadings  and  are 
substantially  like  those  approved  in  Pritch- 
ard  V.  Williams,  176  N.  C.  110.  96  S.  B.  733, 
and  as  there  was  evidence  supporting  the 
contention  of  the  plaintiff  that  he  made  valu- 
able improvements  on  the  land,  believing  in 
good  faith  that  he  would  own  it  in  fee  upon 
the  death  of  his  mother,  under  a  deed  exe- 
cuted by  her,  the  court  could  not  direct  a 
verdict  in  favor  of  the  defendants. 

[1]  The  fact  that  there  was  an  outstand- 
ing life  estate  in  the  plaintiff  or  In  his  mother 
is  not  a  bar  to  the  claim  for  betterments, 
since  the  plaintiff  claimed  rmder  a  deed  and 
believed  he  owned  the  fee. 

"It  is  the  general  rule  that  a  life  tenant  is 
not  entitled  to  compensation  from  the  remain- 
derman for  the  enhancement  of  the  property 
by  reason  of  his  improvements,  nor  can  a 
charge  upon  the  lands  or  the  inheritance  be 
made  for  such  improvements,  it  being  generally 
held  that  a  life  tenant  should  not  be  permit- 
ted to  consume  the  interest  of  the  remainder- 
man by  making  improvements  that  the  remain- 
derman cannot  pay  for,  or  that  he  does  not 
desire,  and  also  that  improvements  are  made 
for  the  immediate  benefit  of  the  life  estate,  and 
usually  without  reference  to  the  wishes  of  the 
remainderman.  Mere  knowledge  on  the  part 
of  the  remainderman  that  improvements  are  be- 
ing made  aud  passive  acquiescence  therein  are 
not  sufficient  to  charge  him  with  the  cost  there- 
of. An  exception  has  been  made  where  the 
life  tenant  is  an  infant,  and  the  income  from 
the  property  is  by  order  of  the  court  invested 
in  permanent  improvements.  Ordinarily,  a 
third  person  claiming  under  the  life  tenant  is 
entitled  to  no  greater  rights  than  the  life  ten- 
ant himself,  but  some  courts,  applying  equita- 
ble principles,  have  allowed  recovery  where 
improvements  have  been  made  by  a  person  who, 
although  in  fact  holding  under  a  life  tenant, 
believed  himself  to  be  the  owner  of  the  fee." 
17  R.  O.  L.,  635. 

Our  court  has  adopted  the  view  allowing 
betterments  to  one  holding  under  a  life  ten* 
ant  when  made  under  the  honest,  well-ground- 
ed belief  that  he  owns  the  fee.    Prltchard  v. 


Williams,  supra,  and  the  same  case  at  this 
term. 

The  cases  upon  the  right  of  a  life  tenant 
to  compensation  for  improvements  are  col- 
lected in  the  note  to  Porter  v.  Osmun,  3  Ann. 
Gas.  689. 

This  disposes  of  the  first,  second,  third, 
fourth,  and  fifth  assignments  of  error;  the 
sixth,  seventh,  and  eighth  are  formal;  aifd 
the  ninth,  tenth,  and  eleventh  present  the 
question  of  the  right  of  the  defendants  to 
set  off  against  the  improvements  the  rents 
and  profits  of  the  land  during  the  occupancy 
by  the  plaintiff. 

[2]  The  usual  rule  Is  undoubtedly  that  one 
claiming  betterments  is  chargeable  with  the 
rents,  even  beyond  the  three  years,  as  an 
offset  against  a  recovery  for  the  improve- 
ments (Con.  Stat  I  700;  Whitfield  v.  Boyd, 
158  N.  C.  453,  74  S.  E.  452);  but  this  is  be- 
cause generally  the  owner  of  the  land  at  the 
time  of  its  recovery  also  owns  the  rents,  and 
the  law  gives  to  each  what  belongs  to  him. 
It  awards  to  the  owner  the  land  and  his 
rents,  and  to  the  occupant  the  value  of  his 
improvements;  but  in  this  case  the  owners 
were  not  entitled  to  the  rents  during  the  oc- 
cupancy by  the  plaintiff,  because  of  the  life 
estate  in  his  mother  or  in  the  son,  one  of 
whom  was  the  owner  of  the  rents,  and  con- 
sequently there  can  be  no- abatement  of  the 
recovery  for  the  improvements  in  favor  of 
the  defendants  on  account  of  the  rents,  to 
which  they  have  no  claim  or  right. 

It  is  upon  this  principle  that  the  rights  of 
the  parties  were  adjusted  in  Prltchard  v. 
Williams,  which  is  also  reported  in  175  N. 
C.  319,  95  S.  E.  570,  and  178  N.  a  444,  101  S. 
E.  85. 

No  error. 

(116  S.  C.  437) 

DERRICK  V.  SOVEREIGN  CAMP,  W.' O.  W. 

(NO.  10573.) 

(Supreme  Court  of  South  Carolina.    Feb.  28, 

1921.) 

Insttranoe  ^=>697— Sovereloii  Camp  held  liable 
in  tort  for  injuries  to  new  member  during  In- 
itiation. 

Subordinate  lodges  of  the  Woodmen  of  the 
World  are  agents  of  the  Sovereign  Camp  in  in- 
itiating and  making  members  of  the  order,  and 
the  acts  of  a  subordinate  camp  are  binding  ap- 
on  the  Sovereign  Camp,  even  though  such  acts 
are  not  authorized  by  the  Sovereign  Camp,  and 
the  Sovereign  Camp  may  be  liable  in  damages 
in  tort  for  injuries  sustained,  both  compensa- 
tory and  punitive. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County ;   S.  W.  G.  Shipp,  Judge. 

Action  by  James  P.  Derrick  against  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 
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Metton  &  Belser,  of  Colnmbia,  and  B.  W. 
Able,  of  Saluda,  for  appellant. 

B.  W.  Crouch,  C.  J.  Ramage,  and  J.  D. 
GrifQth,  all  of  Saluda,  for  respondent 

WATTS,  J.  This  is  an  action  in  damages 
In  tort  for  injury  sustained  by  plaintiff  in 
course  of  initiation  by  Delmar  Camp  of  the 
Sovereign  Camp  of  the  Woodmen  of  »the 
World.  The  cause  was  tried  before  Judge 
Shipp  and  a  Jury,  for  the  fall  term  of  court, 
1919,  for  Saluda  county,  and  resulted  In  a 
Terdict  in  favor  of  the  plaintiff  for  the  sum 
of  $1,000  actual  damages  and  $500  punitive 
damages.  After  entry  of  judgment  defend- 
ant appeals,  and  by  exceptions  raises  the  point 
"whether  the  Sovereign  Camp  of  the  Wood- 
men of  the  World  is  to  be  held  responsible 
for  injuries  inflicted  by  members  of  a  subor- 
dinate camp,  during  the  performance  of  a 
ceremony,  in  no  way  authorized  or  prescribed 
by  the  Sovereign  Camp." 

Appellant  insists  the  Sovereign  -Camp  is 
not  responsible:  First,  because  the  evidence 
shows  that  the  Sovereign  Camp  did  not  au- 
thorize the  "warm  reception,"  during  the 
performance  of  which  the  injury  occurred; 
second,  because  as  a  matter  of  law  the  Sover- 
eign Camp  cannot  be  held  responsible  for  the 
acts  of  members  of  a  subordinate  camp,  done 
in  tlie  course  of  a  ceremony,  which  the  Sover- 
eign Camp  has  not  authorized. 

It  has  been  decided  in  Mitchell  v.  Leach,  09 
S.  C.  420,  48  S.  B.  290,  66  L.  R.  A.  723,  104 
Am.  St  Rep.  811,  that  subordinate  lodges  of 
the  Woodmen  of  the  World  are  agents  of  the 
Sovereign  Camp,  in  initiating  and  making 
members  of  the  order,  and  the  acts  of  the 
local  camps  are  binding  upon  the  parent 
camp,  if  performed  within  the  scope  of  the 
agency,  even  though  such  acts  are  not  au- 
thorized by  the  Sovereign  Camp.  In  31  Cyc. 
1582,  we  find  the  following: 

"The  liability  of  the  principal  for  torts  com- 
mitted by  his  agent  is  not  limited  to  torts 
which  he  expressly  authorized  or  directed.  He 
is  liable  for  all  torts  which  his  agent  commits 
in  the  actual  or  apparent  course  of  his  em- 
ployment, and  if  the  .agent  commits  a  tort  in 
the  apparent  coarse  of  his  employment,  the 
principal  is  liable  therefor,  even  though  he  was 
ignorant  thereof,  and  the  agent  in  committing 
it  exceeds  his  actual  authority  of  disobeyed 
the  express  instructions  of  his  principal." 

To  the  same  end  inferentially  see  what  Mr. 
Justice  Gary  (now  Chief  Justice)  says  in 
Williams  V.  Tolbert,  76  S.  C.  217,  56  S.  E. 
008,  and  cases  therein  dted. 

The  exceptions  are  overruled,  and  Judg- 
inent  affirmed. 

GARY,  O.  J.,  and  FRASEB,  J., -concur. 

CX)THRAN,  J.  (concurring).  I  concur  in 
the  result,  and  file  this  opinion  simply  from 
an    apprehension    that    the    principles    an- 


nounced in  the  main  opinion  may  be  invoked 
in  cases  not  parallel  with  the  exceptional 
circumstances  of  this  case. 

Mr.  Justice  WATTS  declares  that  the  in- 
Jury  complained  of  was  sustained  by  the 
plaintiff  "in  the  course  of  Initiation  by  Del- 
mar  Camp."  The  record,  however,  shows 
that  the  initiation  proper,  according  to  the 
ritual  prescribed  by  the  Sovereign  Camp,  had 
been  fully  completed  at  the  July  meeting,  a 
month  before  the  August  meeting  at  which 
the  side  degree  was  conferred. 

If  the  statement  referred  to  was  entirely 
accurate,  the  case  of  Mitchell  v.  Leech,  69 
S.  C.  420,  48  S.  B.  290,  66  L.  R.  A.  723,  104 
Am.  St.  Rep.  811,  would  be  absolutely  con- 
trolling, and  no  further  remark  would  be 
necessary.  The  fact  that  the  injury  sus- 
tained was  received  after  the  initiation  had 
been  completed  and  at  a  subsequent  meeting, 
during  the  conferring  of  a  side  d^ree,  not  a 
part  of  or  connected  with  the  prescribed  cere- 
mony of  initiation,  differentiates  the  case  at 
bar  from  the  Mitchell  Case,  and  in  my  opin- 
ion calls  for  special  notice. 

I  do  not  think  that  there  can  be  disagree- 
ment as  to  this  proposition:  Where  the  ini- 
tiation ceremonies  are  fully  completed  and 
the  initiate  understands  that  the  fantastic 
"stunts"  in  which  he  is  to  become  the  prin- 
cipal actor  are  not  a  part  of  the  initiation 
ceremonies,  that  he  is  at  liberty  to  partici- 
pate in  them  or  not  as  he  pleases,  but  he  is 
willing  to  assume  for  the  time  being  the  role 
of  "the  goat"  in  order  to  qualify  himself  to 
enjoy  the  discomfiture  of  the  next  victim, 
neither  the  local  camp  nor  the  Sovereign 
Camp  would  be  responsible  for  injuries  re- 
ceived thereby,  but  that  his  remedy  would 
be  against  those  alone  who  may  have  insti- 
tuted that  species  of  amusement  But  there 
are  exceptional  circumstances  in  this  case 
which  in  my  opinion  fix  liability  upon  the 
Sovereign  Camp  and  induce  my  concurrence 
in  the  Judgment.  It  would  be  an  interesting 
inquiry  ordinarily,  and  quite  material  to  the 
issue,  whether  the  side  degree  was  conferred 
by  Delmar  Camp  as  a  lodge,  or  by  the  in- 
dividual members  for  their  own  amusement 
without  the  authority  of  the  local  camp.  We 
are  relieved  of  this  Inquiry,  however,  by  the 
argument  of  the  appellant's  attorneys.  They 
say: 

"It  must  be  noted  that  the  institution  of  this 
ceremony  was  a  distinct  and  regular  perform- 
ance of  the  local  camp;  it  originated  in  this 
camp;  it  was  held  in  a  regular  way;  •  •  • 
there  were  regularly  appointed  members  of  the 
camp  who  carried  through  this  ceremony; 
•    •    •    distinctly  the  exercise  of  a  power.* 


»i 


Both  exceptions  refer  to  the  side  degree  as 
the  "action  of  the  subordinate  lodge."  So 
that  question  is  no  longer  open  to  inquiry. 
Whatever  was  done  was  the  act  of  the  lo- 
cal camp,  and  not  of  individual  members. 


.  t 
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In  the  dlspoBltlon  of  this  appeal  the  court 
must  assume  to  be  true  the  following  state- 
ment of  the  plaintiff:  At  the  July  meeting 
when  he  received  what  now  appears  to  have 
been  a  full  initiation,  he  was  told  by  the 
officers  of  the  camp  who  conducted  the  ini- 
tiation "to  come  back;  that  there  was  an- 
other, onci  coming."  "They  said  they  wanted 
me  bads:  next  meeting  night;  that  they  had 
some  more  degrees.*'  He  did  return  to  the 
August  meeting.  The  lodge  was  duly  opened 
by  the  Ck)nsul  Commander.  After  the  lodge 
was  opened*  he  was  carried  out  to  the  ante- 
room and  prepared  for  the  side  degree.  He 
was  then  taken  Into  the  lodgeroom,  and  the 
degree  conferred,  during  which  he  received 
the  injury  of  which  he  complained.    . 

The  plaintiff  of  course  did  not  know  of 
what  the  initiation  consisted,  or  that  it  was 
fully  completed  at  the  July  meeting;  natur- 
ally, from  the  directions  to  return  for  the 
August  meeting  to  receive  other  degrees,  he 
supposed  that  it  was  not  It  does  not  ap- 
pear that  he  knew  that  he  was  called  upon 
to  go  through  a  performance  for  the  amuse- 
ment of  the  lodge,  or  that  he  had  any  other 
conception  than  that  it  was  a  deferred  part 
of  the  initiation  ceremony.  It  was  conferred, 
according  to  plaintiff's*  statement,  Just  after 
the  lodge  was  opened  and  while  It  was  in 
session. 

Now  as  to  the  law  applicable  to  these 
facts:  The  case  of  Mitchell  v.  Leech,  69 
S.  O.  413,  48  S.  B.  290,  66  L.  R.  A.  723,  cited 
in  the  opinion,  settles  the  principle  that  a 
subordinate  lodge  is  the  agent  of  the  parent 
organization,  which  is  responsible  in  dam- 
ages for  the  tortious  act  of  its  agent  done 
within  the  sco];>e  of  Its  agency,  and  that  mal- 
treatment of  a  candidate  during  the  cere- 
mony of  initiation  is  within  such  scope,  al- 
though the  particular  "stunt"  he  was  re- 
quired to  perform  or  the  instrumentality  em- 
ployed was  not  prescribed  by  the  parent  or- 
ganization. "The  subordinate  lodges  were 
the  agents  of  the  Sovereign  Camp ;  the  acts 
of  the  local  camps  were  binding  upon  the 
parent  camp  if  performed  within  the  scope 
of  the  agency,  even  though  not  authorized 
by  the  Sovereign  Camp."  69  S.  C.  421,  48 
S.  E.  292,  66  L.  R.  A.  723.  To  the  same  ef- 
fect see  Hutchinson  v.  Real  Estate  Co.,  65 
S.  C.  75,  43  S.  E.  295;  and  in  Reynolds  v. 
Witte,  13  S.  C.  5,  36  Am.  Rep.  678,  it  is  thus 
expressed  at  page  16  of  13  S.  C.  (36  Am.  Rep. 
678): 

"The  proper  enquiry  is,  whether  the  act  was 
done  in  the  course  of  the  agenoy  and  by  virtue 
of  the  authority  as  agent." 

The  expressions  "scope  of  the  agency," 
"course  of  the, agency,"  "course  of  the  em- 
ployment," are  practically  synonymous,  and 
they  Include  all  acts  within  the  apparent 
scope    of    the   authority    conferred   on   the 


agents  by  the  principal,  as  well  as  those 
expressly  authorized  or  necessarily  implied 
from  express  authority ;  all  acts  within  the 
scope  of  the  authority  which  the  principal 
held  the  agents  out  to  the  world  to  possess. 
21  R.  C.  L.  iS  34,  81.  Considering  that  the 
Sovereign  Camp  alone  had  the  power  to  pre- 
scribe the  initiation  ceremonies,  that  the  local 
camp  had  no  authority  to  depart  from  the 
ceremonial  ritual,  it  follows  that  the  local 
camp  had  no  actual  or  implied  authority  to 
put  on  the  side  degree  entertainment.  But 
that  is  not  conclusive  of  the  question.  The 
further  inquiry  must  be  answered:  Was  it 
within  the  appar^it  scope  of  its  authority? 
^  It  was  to  the  interest  of  the  Sovereign 
Camp  that  new  members  be  received;  their 
introduction  is  the  life  blood  of  all  such  or- 
ganizations, l^e  electicm  and  initiation  of 
them  is  confided  by  the  Sovereign  Camp  to 
the  local  camp.  In  such  initiation  the  local 
camp  was  "about  the  business"  of  its  master. 
They  pi^pceeded  to  attend  to  that  business; 
the  plaintiif  put  his  person  at  their  disposi- 
tion; suffered  himself  to  be  hoodwinked: 
was  put  through  a  series  of  ceremonials  of 
which  he  was,  of  course,  uninformed.  How 
could  he  know  that  they  had  finished  with 
him  without  being  so  told?  What  other  in- 
ference could  he  draw  than  that  they  had  not; 
when  told  to  return  in  August  for  more  de- 
grees? That  it  was  within  the  apparent 
scope  of  their  authority  is  shown  by  his  im- 
plicit obedience  to  that  authority. 

If  as  a  matter  of  fact  the  side  degree  was 
not  a  part  of  the  initiation,  the  plaintiif  un- 
questionably was  Justified  in  thinking  that 
it  was.  This  presents  a  case  of  appar^it 
authority,  which  is  equivalent  to  actual  au- 
thority, and  so  comes  within  the  principle 
of  the  Mitchell  Case. 

The  purpose  of  this  opinicm  is  to  limit 
my  concurrence  to  the  facts  of  this  particular 
case* 


(116  S.  C.  443) 
WELLS   V.   HOLM  AN.      (No.    10585.) 

(Supreme  Court  of  South  Carolina.-  March  12, 

1921.) 

Discovery  ^=;989— Plaintiff  oan  Inspect  booka 
of  operations  necessary  to  determine  his 
sliare  In  resulting  profits. 

Where  it  was  admitted  that  plaintifC  had  a 
right  under  a  contract  to  a- share  in  the  farm- 
ing and  mercantile  operations  of  defendant  for 
specified  years,  he  is  entitled  to  an  order  per- 
mitting him  to  inspect  such  books  and  papers 
in  the  possession  of  the  defendant  or  under  his 
control  which  show  the  net  profits  of  defend- 
ant from  such  transactions. 

Ai^eal  from  Common  Pleas  Circuit  Court 
of  Sumter  Ck>unty ;  Mendel  L.  Smith,  Special 
Judge. 
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Action  by  F.  A.  Wells  against  Dr.  F.  K. 
Holman.  From  an  order  granting  plaintiff 
the  right  to  inspect  certain  books  of  the  de- 
f»idant,  defendant  appeals.    Affirmed. 

The  order  referred  to  in  the  opinion  was  as 
follows: 

This  order  is  passed  pnrsiiaiit  to  a  motion 
duly  noted  and  made  before  me  on  behalf  of 
the  plaintiff,  who  seeks  to  procure  an  inspection 
aod  copy,  or  permission  to  take  a  copy,  of  the 
books,  papers,  and  documents  in  the  possession 
of  or  under  the  control  of  the  defendant,  the 
same  being  those  kept  by  the  defendant  showing 
the  farming  operations  and  the  mercantile  op- 
erations, the  storage  and  sale  of  cotton  which 
was  raised  or  purchased  during  t&e  years  1914 
and  1915.  After  hearing  argument  for  and 
against  this  motion,  I  am  convinced  that  in  the 
exercise  of  my  discretion  the  said  motion 
should  be  granted. 

It  is  therefore  ordered  that  the  defendant,  F. 
K.  Holman,  do,  within  five  days  from  the  date 
of  this  Older,  give  to  the  attorneys  for  the 
plaintiff  an  inspection  and  copy,  or  the  op- 
portunity and  permission  to  take  a  copy,  of 
such  books,  documents,  and  papers  as  are  in  the 
possession  of  or  under  the  control  of  the  de- 
fendant, or  his  attorney,  that  show  the  farm- 
ing operations  and  the  mercantile  operations 
out  of  which  the  plaintiff  was  to  have  a  per- 
centage of  the  net  profits  for  the  years  1914 
and  1915,  including  such  as  show  the  sales 
and  other  disposition  of  the  produce  raised  and 
purchased  in  connection  with  said  farming 
and  mercantile  transactions  for  said  years; 
in  other  words,  both  the  complaint  and  answer 
having  alleged  that  the  plaintiff  was  to  have 
a  certain  percentage  from  the  net  profits  from 
the  farming  operations  and  mercantile  opera- 
tions, indnding  the  net  profits  realised  from 
the  share  croppers  and  from  the  purchase  and 
sale  of  cotton  for  the  years  1914  and  1915,  I 
hold  that  the  plaintiff  is  entitled  to  such  inspec- 
tion of  Uie  books,  documents,  and  papers  made 
by  or  for  the  defendant  in  the  ordinary  course 
of  such  farming  and  mercantile  operations, 
showing  the  facts  and  figures  upon  which  a 
settlement  between  them  would  necessarily  be 
based,  and  not  such  papers  as  would  be  of  a 
purely  private  nature,  but  rather  those  par- 
taking of  the  nature  of  mutual  entries  of  ac- 
count showing  the  items  necessarily  relevant 
in  a  bona  fide  settlement  between  the  par- 
ties. 

The  second  part  of  the  motion  with  regard 
to  any  possible  refusal  of  the  defendant  to  com- 
ply with  this  order  will  not  be  passed  upon 
now,  as  I  hold  it  would  more  properly  come 
up  when  some  exigency  demands  it. 

Marion  W.  Seabrook,  of  Sumter,  for  appel- 
lant 

Raymon  Schwartz  and  Epps  ft  Levy,  all  of 
Sumter,  for  respondent 

OAKY,  G.  J.  For  the  reasons  assigned  by 
his  hoDor  the  circuit  Judge,  the  order  made 
by  him  is  affirmed. 

•   WATTS  and  FRASESt,  JJ.,  concur. 
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COTHRAN,  J.  I  concor  in  the  Judgment 
affirming  the  order  of  the  drcuit  Judge,  but, 
as  the  appeal  raises  squarely  the  issue  wheth- 
er or  not  the  documentary  evidence  to  an 
inspection  of  which  a  moving  party  may  be 
entitled  under  section  427  of  the  Ck)de  is  lim- 
ited to  such  as  the  adverse  party  expects  to 
use  on  the  trial  of  the  case,  and  does  not  in- 
clude such  as  the  moving  party  may  desire 
to  obtain  from  his  adversary  for  his  own 
use,  I  think  that  this  issue  should  be  deter- 
mined. 

In  the  case  of  Cartee  t.  Spence,  24  S.  O. 
550,  the  court  throws  out  a  very  strong  inti- 
mation that  it  is  so  limited,  but  declines  spe- 
dfically  to  decide  the  question.  So  in  Jen- 
kins v.  Bennett,  40  S.  G.  393,  18  S.  B.  929, 
and  Parker  v.  Raibroad  Go.,  48  S.  O.  364,  26 
S.  E.  669,  the  doubt  suggested  in  Garhee  v. 
Spence  was  not  resolved,  but  passed  over  as 
not  being  involved,  all  these  opinions  having 
been  written  by  the  same  great  Judge  (Ghlef 
Justice  Mclver).  No  subsequent  case  has 
been  found  by  me  or  pointed  out  by  counsel. 

Even  an  Intimation  from  so  profoimd  an 
authority  would  incline  me  to  follow  It  al- 
most without  question,  if  it  were  not  so  op- 
posed to  my  preconceived  oonvlctioa  of  the 
purpose  of  the  section,  the  yery  terms  of  the 
section,  and  the  numerous  authorities  upon 
the  subject  The  question  Is  an  important 
one  of  practice,  and  I  think  it  should  be  set- 
tled in  view  of  the  doubts  suggested  in  the 
cases  above  cited. 

In  the  first  place,  the  terms  of  the  section 
impose  no  limitation  upon  the  character  of 
the  documentary  evidence  other  than  ''con- 
taining evidence  relating  to  the  merits  of  the 
action  or  the  defense  therein."  This  is  ex- 
tremely broad,  and  covers  not  only  evidence 
which  the  adversary  may  expect  to  use  in  his 
Interest  but  such  as  the  moving  party  may 
desire  to  obtain  In  his  interest  It  must  be 
assumed  that  the  exercise  of  the  discretion 
lodged  in  the  circuit  Judge  will  prevent  an 
abuse  of  this  privilege  in  an  attempt  to  em- 
bark upon  a  "fishing  excursion*'  or  to  pry 
into  the  private  concerns  of  the  adversary. 

It  is  manifestly  in  the  interest  of  a  deter^ 
mination  of  a  controversy  according  to  the 
Justice  and  right  of  the  matter;  it  works 
against  surprise;  it  is  conducive  to  that  prep- 
aration of  a  case  which  insures  dispatch  in 
the  conduct  of  the  litigation  and  an  intelli- 
gent disposition  of  the  real  points  of  contro- 
versy. 

The  particular  controversy  between  these 
parties  demonstrates  the  utility  of  the  pro- 
ceeding. Here  is  an  admitted  contract  cov- 
ering extensive  farming  operations,  the  com- 
pensation of  the  plaintiff  to  be  determined 
upon  the  basis  of  net  profits ;  all  record  evi- 
dence of  these  operations  is  in  the  hands  of 
the  defendant;  it  is  essential  to  the  plain- 
tiff's interest  that  he  have  access  to  theee 
records. 
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That  the  applicant  was  under  the  dream- 
stances  entitled  to  the  order  is  established 
by  the  following  authorities: 


««i 


*He  is  entitled  to  production  or  inspection 
only  when  the  same  is  material  and  necessary 
to  establish  his  cause  of  action."    14  Cyc.  370. 

"A  production  or  inspection  of  papers  will 
be  granted  where  the  applicant  has  an  inter- 
est or  right  in  them  which  justifies  an  unlim- 
ited inspection  and  the  right  is  the  attendant 
of  the  relief  to  which  he  is  entitled.  This  is 
the  case  with  books  *  *  *  of  an  employer 
at  the  instance  of  his  employee,  where  the  em- 
ployee is  to  be  paid  by  a  percentage  of  the 
business  done  by  the  employer,  or  of  books 
showing  the  profits  of  a  joint  venture,  at  the 
instance  of  one  of  the  parties  interested  there- 
in. In  all  such  cases  the  production  of  all 
books  and  documents  can  be  compelled  on  the 
ground  of  common  interest"  14  Oyc.  369; 
18  O.  J.  1117,  1119. 

"The  remedy  can  be  granted  only  to  obtain 
the  disclosure  of  facts  or  the  production  of 
documents  in  his  adversary's  knowledge  or 
possession  or  under  his  contr(^,  which  are  ma- 
terial and  necessary  to  make  out  his  own  case*' 
—that  is,  the  appellant's.    9  R.  G.  L.  174. 

The  ruling  is  the  opposite  of  the  intimation 
in  Cartee  v.  Spence,  supra,  and  is  emphasized 
by  the  immediately  following  declaration : 

'*The  right  does  not  extend  to  a  discovery  of 
*  *  *  evidence  which  relates  exclusively  to 
the  adverse  party's  case." 


(128  Va.  418) 

DIRECTOR  GENERAL  OF  RAILROADS  V. 

CHANDLER. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1921.) 

1.  Evidence  ^=»407(2)— Bill  of  lading  prima 
fade  evidence  that  carrier  received  goods, 
but  may  be  rebutted. 

BiU  of  lading  constitutes  prima  facie  evi- 
dence of  fact  that  carrier  received  goods  re- 
cited therein,  but  this  evidence  may  be  rebut- 
ted. 

2.  Carriers  ^^52(1)— No  recovery  from  car- 
rier under  bill  of  lading  where  goods  were 
never  delivered  to  carrier. 

*  Where  plaintiff  purchased  potatoes  and  di- 
rected seller  to  hill  them  in  his  name  trom 
point  of  shipment  to  him  at  destination  and  on 
delivery  of  bill  of  lading  paid  for  the  potatoes, 
he  could  not  recover  from  the  carrier  for  loss 
of  the  potatoes,  where  no  potatoes  were  ever 
delivered  to  the  carrier  under  the  biU  of  lading, 
the  carrier's  agent,  due  to  the  fact  that  seller, 
who  operated  on  a  large  scaie,  presented  to 
him  for  signature  a  number  of  bills  of  lading 
purporting  to  cover  an  equal  number  of  car- 
load shipments,  all  of  which  were  signed  at  the 
same  time,  agent  failing  to  detect  the  error  in 
checking  the  bills;  the  recitals  of  the  bill  of 
lading  in  no  way  estopping  the  carrier  from 
showing  the  true  facts. 


Error  to  Oircnit  Ckxirt  Nortliamptoii 
County. 

Notice  of  motion  for  Judgment  brought  by 
J.  W.  Chandler  against  the  Director  General 
of  Railroads  operating  the  New  York,  Phil- 
adelphia &  Norfolk  Railroad.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Mears  &  Mears,  of  Bastville,  and  Geo.  R. 
Allen,  of  Philadelphia,  Pa.,  for  plaintilT  in 
error. 

J.  Brooks  Mapp,  of  Keller,  for  defendant 
in  error. 

KEIXY,  P.  This  was  a  notice  of  motion 
for  Judgment  brought  by  J.  W.  Chandler 
against  the  Director  General  operating  the 
New  York,  Philadelphia  &  Norfolk  Railroad. 
There  was  a  yerdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  assigns  error. 

On  July  6,  1918,  Chandler  purchased  from 
Louis  Distributing  Company,  represented  by 
and  hereinafter  called  Louis,  199  barrels  of 
Irish  potatoes,  supposed  by  Chandler  to  have 
been  already  loaded  by  Louis  on  a  car  of  the 
New  York,  Philadelphia  ft  Norfolk  Raflroad 
at  Eastville,  Va.    At  the  time  of  such  pur- 
chase nothing  had  be«i  done  with  reference 
to   billing   the   car  for   shipment,   and    no 
freight  receipt  or  bill  of  lading  had  been  re- 
quested of  or  issued  by  the  railroad  company. 
Chandler  instructed  Louis  to  have  the  car 
shipped  from  Chandler  at  Eastville  to  Chan- 
dler at  Chicago,  thus  naming  Chandler  as  both 
consignor  and  consignee;  and  Louis  procured 
from  the  agent  at  Eastville  a  bill  of  lading 
accordingly,  wliich  he  delivered  on  the  same 
day  to  Chandler,  and  the  latter  thereupon 
paid   Louis  1865.15,   the  aggregate  of   the 
agreed  price  of  $4.86  per  barrel  for  the  199 
barrels  covered  by  the  contract  of  purchase. 
The  bill  of  lading  recited  that  the  199  barrels 
had  been  delivered  to  the  railroad  company. 
The  plaintiff's   notice  of  motion   expressly 
states  that  the  amount  sued  for  is  claimed  aa 
account  of  "loss  of  one  carload  of  Irish  po- 
tatoes containing  199  barrels  shipped  by  me 
from  Eastville,  Va.,  on  July  6, 1918,  to  myself 
at  Chicago,  111.,"  and  that  "this  carload  of 
potatoes  had  been  bought  by  me  from  Louis 
Distributing  Company'*;  and,  while  the  plain* 
tiff  further  says  in  the  notice  that  Louis  de- 
livered to  him  the  railroad  company's  orig- 
inal bill  of  lading  covering  the  shipment,  and 
that  the  plaintiff  accepted  the  same  in  gocKi 
faith  and  paid  cash  therefor,  it  is  clear  be- 
yond debate,  from  the  allegations  and  tlie 
proof,  that  what  the  plaintiff  did  was  to  buy 
a  carload  of  potatoes  from  Louis  at  an  agreed 
price^  authorize  and  instruct  him  to  ship  tJie 
same  in  plaintiff's  name   to  Chicago,  ctiKi 
Chen  settle  with  Louis  upon  presentatioa    of 
the  bill  of  lading,  treating  that  document.  &a 
evidence  that  the  contract  of  purchase  and 
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the  incidental  instructions  had  been  complied 
with  by  Louis.  The  plaintiff  was  dealing 
with  Louis  so  for  as  the  purchase  was  con- 
cerned, and  the  bill  of  lading,  when  tendered 
to  and  signed  by  the  defendant,  purported  to 
represent  the  property  of  Chandler  and  not 
the  property  of  Louis.  The  plaintiff,  there- 
fore, was  both  in  form  and  substance  the 
shipper,  and  had  clearly  made  Louis  his 
.  agent  in  regard  to  the  shipment.  The  bill  of 
lading  was  signed  for  the  company  by  its 
a^ent,  and  for  the  plaintiff  by  Louis,  and 
these  facts  appeared  on  the  bill  when  de- 
livered to  and  accepted  by  the  plaintiff. 

As  a  matter  of  fact,  it  developed  that  the 
goods  recited  in  the  bill  of  lading  were  never 
delivered  to  the  carrier.  This  is  not  conceded 
by  the  plaintiff's  counsel,  but  it  is,  as  we 
view  the  evidence,  clearly  proved.  Although 
another  car  number  was  used  in  the  notice 
of  motion,  there  is  no  dispute  about  the  f&ct 
that  the  claim  Is  made  on  account  of  the  con- 
tents of  a  certain  car,  known  as  S.  A.  L.  No. 
24053.  It  is  shown  that  this  car,  containing 
199  barrels  Irish  potatoes,  had  been  already 
billed  out  by  Louis  on  July  1,  1918,  to  an- 
other party  at  another  destination,  and  had 
gone  forward  before  the  bill  of  lading  In  this 
case  was  issued.  The  mistake,  so  far  as  the 
defendant's  agent  was  concerned,  was  due 
to  the  f&ct  that  Louis,  who  seems  to  have 
operated  on  a  large  scale,  presented  to  him 
for  signature  on  July  6th  a  number  of  bills  of 
lading  purporting  to.  cover  an  equal  number 
of  carload  shipments,  including  the  one  here 
involved,  all  of  which  were  signed  at  the 
same  time.  The  agent  failed  to  detect  the 
error  in  checking  the  bills  that  day,  but  made 
the  discovery  later. 

[1]  Of  course,  the  bill  of  lading  constituted 
prima  fade  evidence  of  the  fact  that  the  car- 
rier had  received  the  goods  recited  therein; 
bnt  this  evidence  was  conclusively  rebutted  by 
the  testimony  of  the  agent.  It  is  true  that 
on  cross-examination  he  said  that  he  did  not 
bring  with  liim  to  the  trial  the  records  of  the 
defendant  showing  the  facts  above  detailed, 
particularly  with  reference  to  the  movement 
of  S.  A.  L.  car  No.  24053,  but  he  was  not 
asked  to  produce  them,  and  there  was  no  ob- 
jection to  his  testimony  on  that  account.  A 
careful  examination  of  his  evidence  leaves 
no  room  to  contend  that  any  goods  at  all 
were  delivered  to  the  carrier  under  the  bill 
of  lading  in  question. 

[2]  The  case,  therefore.  Is  simply  one  in 
which  a  shipper  is  suing  the  carrier  to  recov- 
er for  loss  of  goods  which  were  never  deliv- 
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ered  for  carriage.  As  between  such  parties 
and  under  such  a  state  of  facts  there  can  be 
no  recovery,  the  recitals  of  the  bill  of  lading 
in  no  way  estopping  the  carrier  from  showing 
the  true  facts.  These  propositions  are  so 
well  settled  and  so  obviously  sound  and  Just 
that  we  need  not  recite  authority  for  their 
support 

Having  reached  this  conclusion,  we  need 
not  consider  the  further  contention  of  the  de- 
fendant that»  even  if  the  plaintiff  could  claim 
to  be  a  third  party  holding  the  bill  of  lading 
as  a  bona  flde  assignee  for  value,  the  fact 
that  no  goods  had  actually  been  delivered  to 
the  carrier  would  still  defeat  the  liability. 
The  decisions  of  various  state  courts  are  in 
conflict  upon  this  question.  See  4  R.  C«  L. 
pp.  25,  26, 1  29,  and  cases  cited  in  notes  8  and 
9 :  6  Cyc.  419,  and  notes  96  and  98.  The  federal 
courts  have  heretofore  uniformly  held  with 
the  contention  of  the  defendant  See  R.  O. 
L.  supra,  and  note  7;  Cyc,  supra,  and  note 
97;  Friedlander  v.  Texas,  etc.,  R.  Co.,  130  tJ. 
S.  416,  9  Sup.  Gt  570,  32  L.  Ed.  991.  Being  an 
interstate  bill  of  lading,  the  rule  in  the  fed- 
eral court  would,  in  the  absence  of  statute, 
perhaps  control.  By  act  of  C<»igre8s  now, 
however,  the  rule  seems  to  have  been  mate- 
rially modified.  See  Barnes*  Fed.  Code  (1919) 
{  7999;  Act  August  29,  1916,  c.  415,  39  Stat 
542,  {  22  (U.  S.  Comp.  St  |  8604kk). 

Nor  is  it  necessary  to  pass  upon  the  errors 
assigned  In  respect  to  the  Instructions  given 
and  refused  by  the  trial  court  That  court 
seems  to  have  Intended  to  hold  as  we  do  upon 
the  law  of  the  case,  for  it  gave  a  number  of 
instructions  for  the  defendant  plainly  telling 
the  jury  that  the  plaintiff  would  not  recover 
if  the  potatoes  were  not  delivered  to  the  car- 
rier, and  yet  it  gave  one  instruction  for  the 
plaintiff  squarely  in  conflict  with  that  prop- 
osition. If  the  facts  as  to  the  delivery  to  the 
carrier  were  such  as  to  take  the  case  to  the 
jury  upon  that  p<^t  the  judgment  would 
have  to  be  reversed  for  this  irreconcilable 
conflict  in  the  Instructions.  We  are  of  opin- 
ion, however,  that  the  facts  as  to  delivery  to 
the  carrier  w^e  fully  developed  from  plain- 
tiff's standpoint;  that  the  carrier  was  con- 
clusively shown  not  to  have  received  the 
goods;  and  that  therefwe  the  plaintiff  is 
not  entitled  to  recover  anything.  We  shall 
therefore  not  remand  the  cause  for  a  new 
trial,  but  shall  reverse  the  judgment  com- 
plained of,  and,  pursuant  to  section  6365  of 
the  Code,  enter  final  judgment  in  this  court 
for  the  defendant 

Reversed. 
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LEVY,  DIreotor  of  Public  Welfare^  v.  KOSMO. 

SAME  V.  MANGiGIAN  et  al. 

'      (No8.  I,  2.) 

(Sapreme  Court  of  Appeals  of  Virginia.    March 

17,  1921.) 

1.  Appeal  and  error  ^=»78l  (7)— Execution  of 
leaees  sought  by  mandamus  held  to  have  ren- 
dered controversy  moot. 

Appeals  from  orders,  granting  petitions  in 
mandamus  to  require  respondent  to  assess  ren- 
tals on  market  property  under  the  ordinance 
and  to  give  petitioners  their  preference  right 
to  lease  such  premises,  involve  only  moot  ques- 
tions, where  it  appears  that  respondent  had 
conformed  to  the  orders  by  executing  the  leases 
sought  by  petitioners. 

2.  Appeal  and  error  <S=s>843(2)— Court  will  not 
construe  lease  where  lessees  are  not  parties. 

On  appeal  in  mandamus  proceeding  to  com- 
pel a  city  official  to  lease  market  property  to 
petitioners,  which  had  become  moot  by  the  exe- 
cution of  the  leases  sought  for,  the  court  will 
not  construe  other  leases  of  the  same  property 
executed  by  respondent  with  other  lessees  who 
were  not  parties  to  the  proceedings. 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond. 

Separate  petitions  by  Bill  Mangigian  and 
others  and  by  Aristea  Kosmo  against  B.  O. 
Levy,  Director  of  Public  Welfare  of  the 
City  of  Richmond.  From  orders  granting  the 
prayer  of  the  petition  in  each  case,  the  re- 
fifpondent  brings  error.     Appeals  dismissed. 

These  are  both  cases  of  petitions  of  the 
defendants  in  error  to  the  oourt  below  pray- 
ing for  writs  of  mandamus  to  be  issued  re- 
quiring the  plaintifl  in  error  to  assess  the 
rental  for  the  year  1920  of  the  two  stores 
(one  involved  in  the  one  case  and  one  in- 
volved In  the  other),  located  at  the  southern 
end  of  the  meat  market  (also  known  as 
"First  Market"),  facing  on  Main  street,  in 
said  dty  (both  unnumbered,  but  the  store 
involved  in  case  No.  1  being  known  and  des- 
ignated in  the  record  as  "Stall  101  in  the 
First  Market"  and  ahso  as  "Store  A,"  and  the 
store  involved  in  case  No.  2  being  known  and 
designated  in  the  record  as  "Stall  No.  100 
in  the  First  Market"  and  also  as  "Store  B"), 
as  provided  for  In  section  14  of  chapter  29 
of  Richmond  CJlty  Code  1910,  and  to  comply 
with  the  provisions  of  such  section  regard- 
ing the  posting  of  the  assessment  In  a  con- 
spicuous place,  and  for  general  relief. 

The  proceedings  In  the  respective  cases 
were  instituted,  matured  for  hearing,  and 
heard  at  different  times  in  the  court  below, 
but  as  they  involve  practically  the  same 
questions  they  .were  submitted  to  be  and  are 
heard   and   considered  together   on   appeaL 

The  plaintiff  in  error  Is  hereinafter  refer- 


red to  as  the  respondent,  and  the  defendants 
In  error  as  plaintiffs  in  the  respective  cases, 
in  accordance  with  their  positions  as  parties 
in  the  oourt  below. 

Case  No.  1  was  Instituted  and  matured 
for  hearing  in  the  court  below  on  December 
30,  1919,  and  on  that  day  such  court  entered 
one  of  the  orders  assigned  as  error  in  that 
case  by  the  respondent  That  order  granted 
the  prayer  of  the  petition  in  such  case,  the 
substance  of  whicb  is  above  set  forth,  with 
respect  to  the  store  therein  Involved,  name- 
ly. It  ordered  the  respondent  to  proceed  **tO' 
assess  the  rental  value  of  Stall  Na  101  in 
the  First  Market  for  tlie  year  1920,  to  post 
said  assessment,  and  to  give  to  the  relator 
the  preference  for  the  renewal  of  her  present 
lease  for  said  stall  for  the  year  1920  at  the 
rental  value  so  assessed." 

It  appears  from  the  record  in  case  No.  1 
that  the  respondent  on  December  90,  1919,. 
complied  with  the  requirements  of  the  order 
just  mentioned  in  every  particular,  by  as- 
sessing the  rental  for  the  store  known  as 
"Stall  No.  101"  for  the  year  1920  at  $1,750, 
payable  monthly  in  advance,  by  having  the- 
clerk  of  the  First  Market  post  a  copy  of 
the  assessment  In  said  market,  and  a  copy 
of  such  notice  was  sent  by  respondent  to- 
counsel  of  record  for  the  plaintiff  in  ease 
No.  1,  thereby  giving  her  the  preference 
for  the  renewal  of  her  then  present  lease, 
all  In  accordance  with  the  prayer  of  her  pe- 
tition and  with  the  said  order  of  court 

Subsequently,  on  January  8,  1920,  the  re- 
spondent filed  a  supplemental  answer  to  the 
petition  in  case  No.  1,  and  moved  the  court 
to  r^ear  the  case.  This  motion  the  court 
overruled  and  the  action  of  court  below^ 
in  overruling  such  motion  is  also  assigned  as 
error  in  such  case. 

Case  No.  2  was  instituted  and  matured  for 
hearing  in  the  court  below  on  January  10» 
1920;  'and  on  that  day  such  court  entered 
an  order  granting  the  prayer  of  the  petition 
In  such  case  in  precisely  the  same  languagie 
as  that  employed  in  the  above-mentioned  or- 
der of  December  30,  1919,  in  case  No.  1,  in 
granting  the  prayer  of  the  petition  In  that 
case  (which  language  Is  above  quoted),  even 
in  the  particular  of  referring  to  the  store 
Involved  as  "Stall  No.  101."  The  latter  ref- 
erence was,  however,  manifestly  a  typo- 
graphical error,  "Stall  100"  being  Intended; 
the  order  being  so  construed  In  effect  by  the 
appeal  of  respondent  complaining  of  it  aa 
applicable  to  "Stall  100,"  that  being  the  store 
involved  in  case  No.  2. 

The  following  mentioned  peculiar  situa- 
tion of  fact  is  developed  by  and  shown  In 
the  records,  which  does  not  appear  to  have 
been  brought  to  the  attention  of  or  to  haye 
appeared  in  any  way  before  the  court  be- 
low in  case  No.  2  at  the  time  the  order  :was 
entered  therein  just  mentioned,  nor  in  case 
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No.  1  at  the  time  tbe  order  was  entered 
therein  on  January  8,  1920,  aforesaid. 

On  December  30,  1919,  at  the  same  time 
be  complied  with  the  requirements  of  the 
order  of  that  date  In  case  No.  1,  as  afore* 
said,  respondent  did  precisely  the  same 
things  in  all  particulars  for  the  benefit  of 
the  plaintiffs  In  case  No.  2  with  respect  to 
the  store  Involved  In  that  case,  and  left 
00  doubt  as  to  that,  for  the  notice  posted 
in  the  market  as  aforesaid  on  December  80, 
1019,  is  dated  that  day  and  is  as  follows: 

"Rental  for  the  two  stores  at  the  southern 
end  of  the  Meat  Market,  facing  on  Main  street, 
has  been  assessed  for  the  year  1920  at  $1,750.00 
each,  payable  monthly,  in  advance."  (Italics 
supplied.) 

'*  Application  for  the  rental  of  these  stores 
must  be  made  in  writing  on  or  before  January 
1,1920. 

"As  these  stores  are  unnumbered  the  eastern 
one  of  these  stores  Is  hereby  designated  as 
'Store  A'  and  the  western  one  is  hereby  desig- 
nated as  'Store  B.'  Applicants  will  conform 
to  the  aboFe  designations  in  submitting  their 
applications.  Bond  for  the  amount  of  the  lease 
will  be  required  as  part  of  the  lease. 

"AU  applications  shall  be  addressed  to  Dr. 
BL  C.  Levy,  Director  of  Public  Safety,  Boom 
408,  aty  HaU. 

-ISigned]    B.  C.  Levy, 

"Director  of  Publie  Welfare.** 

A  copy  of  this  notice  was  sent  counsel 
of  record  for  the  plaintiffs  In  case  No. 
2  (as  well  as  to  counsel  of  record  for  the 
plaintiff  in  case  No.  1,  as  aforesaid),  with 
the  following  at  the  foot  of  it: 

"For  your  information  I  am  sending  you  this 
copy  of  the  notice  which  I  have  had  the  derk 
of  the  First  Market  post  in  said  market,  in 
accordance  with  section  14,  chapter  29,  Blch- 
mond  CSty  Code  1910,  and  in  accordance  with 
the  opinion  and  choice  of  the  dty  attorney. 

••[Signed]    B.  0.  Levy." 

It  is  stated  in  the  reply  brief  for  them  that 
the  plaintiffs  in  both  case  No.  1  and  case 
No.  2  "agreed  to  lease  the  stalls  at  the  price 
fixed  by  the  plaintiff  in  error,  and  written 
leases  were  entered  into  between  plaintiff 
in  error  and  defendants  in  error  for  the 
year  1920,'* 

Respondent,  by  counsel,  admits  the  correct- 
ness of  this  statement  of  fact,  but  takes  the 
positioii  that  a  question  involved  in  these 
cases  still  remains  undetermined,  which  is 
as  follows: 

It  appears  from  the  reoord  in  case  No. 
1  that,  by  written  lease  dated  November 
28,  1919,  the  said  respondent  demised  both 
of  the  stores  above  mentioned  to  Dick  Pa- 
pazian  and  N.  B.  Darhanian,  for  the  term 
of  one  year,  commencing  on  January  1, 1920, 
and  ending  on  December  81,  1920,  with  a 
provision  in  the  lease: 

•That   a  notice  of  ninety  days,   in   writing 
only,  from  either  party  to  the  other  shall  be 
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necessary  to  terminate  this  lease  at  the  end 
of  Said  term,  or  at  the  end  of  any  renewal  or 
continuance  thereof.^' 

And  in  the  supplemental  hrlef  for  the 
respondent  this  position  is  taken : 

''By  reason  of  this  situation  it  is  claimed  that 
should  the  judgment  of  the  [court  below]  be 
reversed,  the  said  lessees  would  be  entitled  to 
90  days'  notice  of  the  termination  of  said  lease, 
from  which  it  is  dear  that  should  the  proceed- 
ings be  dismissed  on  the  ground  that  the  ques- 
tion that  the  reoord  now  presents  is  a  moot 
question,  and  therefore  need  not  be  determined, 
the  plaintiff  in  error .  desires  to  bring  to  tiie 
attention  of  the  court,  and  have  determined 
the  question  as  to  whether  he  would  be  com- 
pelled to  recognize  the  validity  of  the  lease» 
which  by  its  express  terms  gave  to  the  lessees 
the  right  to  occupy  the  premises  in  question 
for  and  during  tiie  year  1921;  no  notice  having 
been  given  by  the  plaintiff  in  error  of  the  ces- 
sation of  said  lease  on  the  Slst  day  of  De* 
cember,  1920.' 
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No  issue  was  made  as  to  this  matter  by 
the  pleadings  before  the  court  below,  and 
the  lessees  here  mentioned  are  not  parties 
to  either  of  these  cases,  nor  before  the  ap- 
pellate court  In  any  way. 
The  following  should  also  be  stated: 
It  appears  from  the  supplemental  brief 
for  the  respondent  that,  on  December  17, 
1920,  the  aforesaid  section  14  of  chapter 
29  of  Richmond  City  Code  1910  was  so 
changed  as  to  be  no  longer  operative,  and 
so  that  any  subsequent  rental  of  the  stores 
involved  In  these  cases  will  be  controlled  by 
the  new  city  ordinance  on  the  subject,  the 
construction  of  which  is  not  involved  in  such 
cases. 

Ordway  Puller,  B.  V.  Farlnholt,  and  H. 
R.  Pollard,  all  of  Richmond,  for  plaintiff  in 
error. 

T.  Gray  Haddon,  of  Richmond,  for  defend- 
ants in  etror. 

SIMS,  J.  (after  stating  the  facts  as  above). 
[1]  As  appears  from  the  statement  above, 
the  respondent  exe<9ited  the  leases  for  the 
year  1920,  the  preference  of  privilege  of 
obtaining  which  was  sought  by  the  respec- 
tive petitions  of  the  plaintiffs  in  both  of  the 
cases  before  us,  which  constituted  the  sole 
subject  of  the  orders  of  the  court  below 
under  review,  and  that  hence  there  Is  no 
longer  any  actual  controversy  between  the 
parties  to  these  cases  over  the  matters  in 
issue  involved  in  the  appeals.  The  cases, 
therefore,  present  merely  a  moot  question  for 
our  decision  so  far  as  the  parties  to  these 
cases  are  concerned.  Hamer  v.  Common- 
wealth, 107  Va.  636,  637,  638,  59  S.  E.  400; 
Mills  V.  Green,  159  U.  S.  651,  16  Sup.  Ct 
132,  40  L.  Ed.  293;  Garrett  v.  Smead,  121 
Va.  390,  93  S.  E.  628;  note  in  Ann.  Cas. 
1912C,  p.  247.     Further, 

[2]  It  would  seem  from  the  facts  shown 
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in  the  above  statement  that,  prior  to  the  time 
the  leases  aforesaid  were  made  to  the  plain- 
tiffs in  the  cases  before  us,  a  lease  of  the 
same  property  was  made  by  respondent  to 
two  other  parties,  namely,  one  Dick  Papa- 
zlan  and  one  N.  E.  Darbanlan,  and  we  are 
asked  to  construe  a  certain  provision  in  that 
lease.  But  these  lessees  were  not  parties 
In  the  court  below  to  either  of  t;he  cases  be- 
fore us,  and  no  Issue  was  made  by  the 
pleadings  in  either  case  In  the  court  below 
Involving  that  subject.  It  Is  therefore  plain 
that  any  decision  we  might  make  on  these 
appeals  with  respect  to  the  proper  construc- 
tion of  the  provision  of  the  lease  Just  men- 
tioned could  not  be  carried  into  effect  against 
the  lessees  last  mentioned.  Such  a  decision 
would  be  merely  an  opinion  upon  a  moot 
question  not  In  issue  in  the  cases  before  us. 

The  appeals  In  both  cases  must  therefore 
be 

Dismissed. 


(87  W.  Va.  694) 

KELLEY  et  al.  v.  THOMPSON  et  at. 
(No.  4160.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15,  1921.    Rehearing  Denied 

March  29,  1921.) 

(SyUahus  hy  the   Court,) 

K  Equity  ^=>I30^-Judgmeiit  ^=9460(1)— Cap- 
tion does  not  determine  nature  of  bili;  bili 
to  annul  decree  for  fraud  considered  original 
bill. 

A  bill  to  annul  a  decree  for  fraud  in  its 
procurement,  filed  after  the  adjournment  of 
the  term  at  which  it  was  entered,  will  be  con- 
strued as  an  original  bill,  although  in  its  cap- 
tion it  describes  itself  as  a  bUl  in  the  nature 
of  a  biU  of  review. 

2.  Judgment  ^=19460(1)— Essentials  of  bill  to 
set  aside  decree  for  fraud  stated. 

A  bill  to  set  aside  a  decree  for  fraud  must 
state  the  decree,  and  the  proceedings  which  led 
to  it,  with  the  circumstances  of  fraud  on  which 
it  is  impeached. 

3.  Appeal  and  error  ^7»l  1 78 (8)— Costs  «s» 
238(2)— Equity  <9=:924 1  —  Decree  sustaining 
demurrer  should  grant  leave  to  amend,  and 
on  reversal  leave  will  be  granted;  costs  de- 
nied appellant  for  failure  to  raise  question  In 
lower  court 

A  decree,  sustaining  a  demurrer  to  a  bill 
deemed  insufficient  generally,  should  grant  leave 
to  amend  before  dismissing  it,  and,  if  upon  ap- 
peal the  bill  appears  to  be  amendable,  the  de- 
cree will  be  reversed,  and  the  cause  remand- 
ed, with  leave  to  amend,  but  without  costs  to 
appellant;  he  not  having  asked  permission  to 
cure  the  defect 

Appeal    from    Circuit     Court,    Randolph 
County. 

Suit   by  F.  P.  Kelley  and  others   against 
John  Thompson  and  others.    Decree  for  de- 


fendants on  demurrer,  and  plaintiffs  appeal. 
Reversed,  demurrer  sustained  with  leave  to 
amend,  and  cause  remanded. 

W.  B.  ft  B.  li.  Maxwell,  of  Blkins,  for  ap- 
pellants.   , 

A.  M.  Cunningham,  of  Parsons,  for  appel- 
lees. 

LYNCH,  J.  [1-3]  The  decree  whose  cor- 
rectness is  challenged  upon  this  appeal  sus- 
tained defendants*  demurrer  to  the  bill  and 
dismissed  it  without  granting  leave  to 
amend,  and  held  the  bill  unamendable.  Upon 
its  face  and  by  its  prayer  the  pleading  pur- 
ports to  be  a  bill  in  the  nature  of  a  bUl  of  re- 
view, though  formally  it  is  an  original  bill 
filed  to  annul  the  decree  entered  In  the  suit 
of  John  Thompson  against  F.  W.  Smith  and 
his  wife,  Creed  Isner,  trustee,  F.  P.  Kelley 
and  J.  H.  Lawson;  Kelley  and  Lawson  be- 
ing plaintiffs  in  the  bill  so  dismissed.  Both 
suits  brought  In  the  same  court  had  for  their 
main  purpose  an  adjudication  of  the  true 
ownership  of  a  40  horse  power  furnace  boil- 
er, a  35  horse  power  engine,  and  a  No.  4  Star 
feed  grinder,  the  title  to  each  of  which  is 
claimed  by  Thomi>son  on  the  one  part  and 
by  Kelley  and  Lawson  on  the  other.  Thomp- 
son, who  was  plaintiff  in  the  first  suit,  based 
his  right  to  the  engine  and  boiler  on  a  pur- 
chase by  him  and  a  loan  of  the  property  to 
the  Smiths,  to  be  used  by  them  to  furnish  the 
necessary  motive  power  for  the  operation  of 
a  grist  and  fiourlng  mill  owned  by  them  in 
Randolph  county,  and  to  the  feed  grinder  by 
a  purchase  by  the  Smiths  and  payment  by 
Thompson  of  the  purchase  price  therefor, 
and  through  a  sale  and  purchase  by  him  of 
the  engine,  boiler,  and  grinder  at  a  sale  by 
Isner,  trustee^  under  the  terms  of  a  deed  of 
trust  executed  by  the  Smiths  to  Isner  cover- 
ing the  three  items  of  property,  the  trust  be- 
ing to  secure  Thompson  the  return  of  the 
engine  and  boiler  and  the  payment  of  the 
money  so  advanced  by  him  to  pay  for  the 
grinder. 

The  plaintiffs,  Kelley  and  Lawson,  who, 
together  with  Isner,  the  trustee,  and  the 
Smiths,  were  defendants  in  the  Thompson 
suit  trace  their  title  to  the  engine,  boiler, 
and  feed  grinder  to  their  purchase  of  the 
grist  and  flour  mill,  then  owned  by  the 
Smiths,  at  a  judicial  sale  authorized  by  de- 
cree of  the  same  court  entered  in  the  suit  of 
C.  M.  Hart  against  the  Smiths  and  a  man 
named  Canfield,  the  engine,  boiler,  and  feed 
grinder  having,  prior  to  the  sale  under  the 
decree,  been  attached  to  or  Installed  in  and 
as  a  part  of  the  mill,  and  operated  in  con- 
nection therewith  by  the  Smiths.  To  the 
Hart-Canfield  suit  neither  Thompson  nor 
plaintiffs  Kelley  and  Lawson  were  parties, 
but  they  were  present  when  the  sale  was 
made  and  the  mill  property  purchased  by 
Kelley  and  Lawson,  and,  with  the  acQUles- 
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cence  or  permission  of  Isner,  wbo  executed 
the  decree  of  sale,  Thompson  publicly  an- 
nounced his  ownership  of  the  engine,  boiler, 
and  feed  grinder,  and  accompanied  the  an- 
nouncement with  the  expressed  listen tion  and 
purpose  to  enforce  Iiis  lien  on  them  under  the 
trust  to  Isner,  notwithistanding  their  attach- 
ment to  the  mill  property,  then  about  to  be 
sold  under  the  decree.  This  announcement 
Kelley  and  Lawson  heard,  as  they  admit, 
but  they  understood  it  only  in  a  qualified 
sense,  and  not  as  broadly  as  the  language 
used  imports.  The  effect  of  the  qualification 
need  not  be  considered  at  this  time,  as  we 
are  dealing  only  with  the  demurrer.  It  is, 
bowever,  important  to  note  that  the  lien  on 
the  mill  proper,  enforced  by  the  decree  of 
sale  entered,  was  superior  in  dignity  and 
priority  to  that  of  Thompson  under  the  deed 
of  trust  to  Isner,  because  the  first-mentioned 
lien  antedated  the  second  and  existed  long 
prit>r  to  the  inception  of  the  arrangement  be- 
tween the  Smiths  and  Thompson,  if  there 
was  such  an  arrangement 

To  establish  his  right  to  enforce  In  his 
fovor  the  Hen  under  the  terms  of  the  deed 
of  trust  by  the  Smiths  to  Isner,  Thompson 
brought  his  suit  against  them,  Kelley  and 
Lawson,  and  upon  a  full  hearing  on  the  mer- 
its of  the  controverted  title  to  the  engine, 
boiler,  and  feed  grinder  a  decree,  now  ques- 
tioned on  the  ground  of  fraudulent  procure- 
ment, sustained  Thompson's  right  to  the 
property,  and  ordered  it  to  be  sold  and  the 
proceeds  applied  to  the  satisfaction  of  the 
liens  and  liability  so  secured.  This  order 
also  appointed  Isner  to  make  the  sale,  and 
Thompson  became  the  purchaser. 

The  spedflc  ground  alleged  by  plaintiffs 
in  their  bill  for  the  annulment  of  that  decree 
is  the  formation  by  Thompson  and  the 
Smiths  of  a  conspiracy  to  defeat* the  right 
claimed  by  Kelley  and  Lawson  by  virtue  of 
their  purchase  of  the  mill  sold  under  the 
order  of  the  court  In  the  Hart-Canfield  pro- 
ceeding. In  other  words,  the  bill  charges 
that  Thompson  and  the  Smiths  combined 
to  procure,  and  did  procure,  the  decree  in  the 
suit  of  Thompson  against  the  Smiths,  Kel- 
ley and  Lawson  by  perjury  and  false  swear- 
ing, designed  and  effected  by  them  to  defraud 
Kelley  and  Lawson  of  their  right  and  Inter- 
^t  in  the  engine,  boiler,  and  feed  grinder. 

Although  not  as  certain  and  definite  in  its 
statements  of  the  grounds  of  relief  as  a  bill 
of  the  kind  ordinarily  should  be,  its  allega- 
tions are  not  so  far  defective  or  objection- 
able as  to  warrant  dismissal  for  that  rea- 
son alone.  If  true,  and  for  the  purpose  of 
the  demurrer  we  must  treat  the  allegations 
of  the  bUl  as  true,  they  sufliciently  charge, 
in  general  terms,  the  fraud  relied  on,  and 
lack  of  knowledge  and  information  on  the 
part  of  the  plaintiffs,  Kelley  and  Lawson,  un- 
til after  the  termination  of  the  Thompson 
suit   and  the  adjournment  of  the  term  at 
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which  the  decree  was  entered  and  the  sale 
under  the  deed  of  trust  therein  decreed,  and 
their  iuabllity  to  ascertain  and  discover  the 
fraud  so  perpetrated  until  a  breach  of  the 
amicable  relations  theretofore  existing  be- 
tween the  Smiths  and  Thompson  occurred, 
followed  by  litigation  between  them  due  to 
such  breach,  in  which  each  charged  the  other 
with  falsehood  and  perjury  in  the  Thomp- 
son-Smith suit  in  respect  to  the  true  owner- 
ship of  the  engine,  boiler,  and  feed  grinder. 
Although  the  bill  filed  by  Kelley  and  Law- 
son  may,  and  perhaps  does,  contain  suffi- 
cient allegations  concerning  the  unlawful 
combination  and  the  perjury  and  false  swear- 
ing thereby  consummated,  yet  they  are  not 
as  definite  or  as  specific  as  they  should  be 
in  that  respect.  They  are  somewhat  vague 
and  uncertain,  and  do  not  state  with  partic- 
ularity how  or  in  what  respect  the  fraud 
practiced  was  the  efllcient  cause  for  the  de- 
cree complained  of.  Plaintiffs  do  not  daim 
to  have  been  surprised  by  the  perjury,  though 
they  do  say  they  did  not  know  of  it  whoi  it 
was  committed,  and  not  until  long  afterwards. 
Unless  there  was  such  surprise  operating  as 
a  fraud,  perjury  is  not  a  ground  for  a  new 
trial  or  a  rehearing  or  review,  unless  made 
so  by  statute,  and  there  is  in  this  state  no 
legislation  upon  that  subject.  But  surprise 
alone  is  not  sufildent;  it  must  be  coupled 
with  other  facts  and  circumstances  of  suffi- 
cient weight  to  justify  the  belief  that  but  for 
the  false  and  fraudulent  testimony  the  liti- 
gation might  have  terminated  otherwise  than 
it  did.  Such  deception  usually  is  chargeable 
to  the  misconduct  of  the  litigant  who  pre- 
vails. As  such  it  la  one  of  the  grounds  of 
equitable  cognizance.  Anderson  v.  Wood- 
ford, 34  Va.  (8  Leigh)  316,  327-328;  Clark  v. 
Sayres,  48  W.  Va.  33,  35  S.  E.  882;  Bodkin  v. 
Rollyson,  48  W.  Va.  453,  37  S.  B.  617 ;  Plant 
V.  Humphries,  66  W.  Va.  88,  66  S.  B.  94,  26 
L.  R.  A.  (N.  S.)  558;  Fulton  v,  Ramsey,  76 
W.  Va.  45,  49,  84  S.  B.  1065 ;  14  Enc.  PL  & 
Pr.  739. 

"If  a  decree  has  been  obtained  by  fraud.  It 
may  be  impeached  by  original  bill,  without  the 
leave  of  the  court;  the  fraud  used  in  obtaining 
the  decree  being  the  principal  point  in  issue, 
and  necessary  to  be  established  by  proof  be- 
fore the  propriety  of  the  decree  can  be  inves- 
tigated. .•  •  ♦  A  bill  to  set  aside  a  decree 
for  fraud  must  state  the  decree,  and  the  pro- 
ceedings which  led  to  it,  with  the  circumstances 
of  fraud  on  which  it  is  impeached."  2  Danieirs 
Chancery  PI.  &  Pr.  (6th  Amer.  Ed.)  •1584, 
•1585;  Prince  v.  McLemore,  106  Va.  269,  277, 
61  S.  E.  802. 

Plaintiffs'  bill,  bowever,  is  not  verified,  nor 
is  it  accompanied  by  affidavits  showing,  or 
attempting  to  show.  In  what  respect  or  to 
what  extent  there  was  perjury  or  false 
swearing  on  the  part  of  the  Smiths  or 
Thompson,  or  in  what  way  the  fraud  was 
perpetrated  and  accomplished  the  intended 
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purpose.  The  bill  also  is  equally  at  fault  in 
this  respect.  These  omissionis  are  not  fatal, 
but  are  curable  by  amendment.  Though  the 
defects  are  such  as  to  render  the  pleading 
demurrable,  the  omission  may  be  supplied, 
and  for  this  reason  the  court  should  have 
granted  plaintiffs  leave  to  amend,  instead  of 
holding  the  bill  unamendable. 

There  is  not  sufficient  foundation  for  the 
motion  of  the  appellee  to  dismiss  this  ap- 
peal as  improvidently  awarded,  as  it  is  predi- 
cated upon  the  conception  that  less  than  the 
jurisdictional  amount  is  involved;  in  other 
words,  that  the  grinder  alone  is  the  subject- 
matter  of  the  litigation,  and  that  its  value 
is  less  than  $100.  In  whomsoever  may  be 
the  ownership  of  the  engine  and  boiler,  plain- 
tiffs claim  title  thereto  by  purchase  at  the 
judicial  sale  mentioned,  and  the  validity  of 
their  title  is  one  of  the  matters  adjudicated 
adversely  to  them  in  the  Thompson  suit,  and 
it  is  from  that  decree  that  plaintiffs  seek  to 
purge  the  fraud  alleged  to  have  been  com- 
mitted by  Thompson  and  the  Smiths ;  where- 
fore the  motion  to  dismiss  is  overruled. 

For  the  several  reasons  given,  our  order 
will  affirm  the  decree  in  so  far  as  it  sustains 
the  demurrer,  blit  reverse  it  in  so  far  as  it 
dismissed  the  bill,  and  remand  the  cause 
with  leave  to  amend  in  the  particulars  men- 
tioned, if  plaintiffs  be  so  advised,  with  direc- 
tion, however,  to  re*enter  the  decree  of  dis- 
missal if  they  do  not  elect  to  amend,  but  will 
not  award  appellants  costs  upon  this  appeal, 
as  they  did  not  pray  for  leave  to  amend; 
this,  under  the  authority  of  Dickinson  v. 
Foster,  81  W.  Va.  739,  and  cases  cited  at 
page  743,  95  S.  E.  196. 

(87  W.  Va.  «82) 

HOGAN  et  al.  v.  WARD  et  al.     (No.  4071.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15,  1921.    Rehearing  Denied 

Mar.  29,  1921.) 

(SyUdbus  hy  the  Court.) 

1.  Partition  ^=977(l)~Wheii  sale  In  partition 
proper  stated. 

Before  there  can  be  a  sale  of  land  in  a 
partition  suit,  it  must  be  ascertained  and  de- 
termined that  partition  cannot  be  conveniently 
made,  and  that  the  interests  of  those  who  are 
entitled  to  the  land,  or  its  proceeds,  will  be  pro- 
moted by  a  sale  thereof;  but  if  the  court,  hav- 
ing jurisdiction  of  the  land  and  of  all  parties 
interested  therein,  decree  a  sale  of  the  land, 
without  it  appearing  on  the  record  that  the  in- 
terests of  those  entitled  thereto  will  be  pro- 
moted by  the  sale,  the  decree  is  erroneous,  and 

not  void. 

» 

2.  Partition  ^5s>77(4)— Wiien  prayer  for  a<Bn- 
eral  relief  sufficient  on  which  to  base  decree 
of  sale  stated. 

In  a  suit  for  partition  of  lands  where  the 
bill  does  not  pray  for  a  sale  if  the  partition 


cannot  be  conveniently  made,  and  it  appears  In 
the  proceedings  that  it  is  impracticable  or  im- 
possible to  make  partition  in  kind,  and  that 
the  welfare  of  the  parties  interested  therein  will 
be  promoted  by  a  sale,  the  prayer  for  general 
relief  is  sufficient  pleading  on  which  to  base  a 
decree  of  sale,  especially  where  the  rights  of 
an  innocent  purchaser  for  .value  have  inter- 
vened. 


3.  Partition  ^=9109(6)— Purchaser's  title  pro- 
tected notwithstanding  error  In  decree. 

When  real  estate  is  sold  in  such  partition 
suit,  the  record  therein  not  showing  that  the 
intersts  of  those  entitled  to  same  will  be  pro- 
moted by  a  sale,  and  is  purchased  by  a  party 
to  the  suit  who  did  not  in  any  way  bring  the 
property  to  sale,  was  not  interested  therein, 
and  in  no  way  induced  the  error,  and  the  sale 
is  confirmed  without  objection,  his  title  is  pro- 
tected by  section  8,  chapter  132,  of  the  Code 
(Code  1913,  f  4942),  notwithstanding  the  er- 
ror in  the  decree. 

Appeal  from  Circuit  Court,  Randolph 
County. 

Action  by  William  Darius  Hogan  and  oth- 
ers against  Wirt  0.  Ward  and  the  West  Vir^ 
ginia  Pulp  ft  Paper  Company  and  others. 
Judgment  for  plaintiffs,  and  the  Paper  Com- 
pany and  others  appeal  Reversed,  and  bill 
dismissed. 

Talbott  &  Hoover,  of  Blkins»  for  appellants. 
W.  B.  &  S.  Lb  Maxwell,  of  Elkins,  for  ap- 
pellees. 

LIVELY,  J.  Appeal  and  supersedeas  was 
obtained  by  the  West  Virginia  Pulp  ft  Paper 
Company,  Spencer  Hamrick,  and  C^eorge  W. 
Hogan  to  a  decree  of  the  circuit  court  of  Ran- 
dolph county  of  the  7th  day  of  November, 
1919,  setting  aside,  as  void,  deeds  made  to 
them  by  Naomi  Hogan  Vanpelt  The  deed  to 
Spencer  IBamrick  from  her  is  dated  July  81, 
1909,  that  to  George  W.  Hogan,  June  26,  1907, 
and  that  to  the  West  Virginia  Pulp  ft  Paper 
Company  dated  May  19,  1908,  from  John  A. 
Innes,  who  received  his  deed  from  Naomi 
Hogan  (afterwards  Vanpelt)  on  October  10, 
1905.  The  bill  was  filed  at  December  rules, 
1914,  by  William  Darius  Hogan,  Esther  Ho- 
gan, Charles  Edmund  Hogan,  and  William 
Henry  Hogan,  by  their  next  friend  and  others 
against  the  above-named  appellants,  and 
Wirt  C.  Ward  and  others,  alleging  that  their 
father,  William  H.  Hogan,  had  died  in  1901, 
intestate,  and  seized  of  two  tracts  of  land, 
called  the  ''mountain  place*'  and  ''home 
place,"  respectively;  that  two  suits  were  in- 
stituted shortly  after  his  death,  one  by  Jacot> 
Hogan  et  al.  against  Naomi  Hogan,  the  wi- 
dow,  et  al.  for  a  partition  of  the  lands,  and 
the  other  by  NacHui  Hogan  against  George  W. 
Hogan  et  aL  for  assignment  of  dower  to  the 
plaintiff  therein ;  that  such  proceedings  were 
had  in  these  cases  as  resulted  in  a  sale  of  the 
"mountain  place"  to  Wirt  C.  Ward  and  Eliha 
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Hutton;  and  that  dower  was  assigned  to  the 
widow,  consisting  of  the  entire  **hoine  place" 
and  in  addition  thereto  a  sum  was  decreed  to 
her  in  lieu  of  her  dower  in  the  "lOonntain 
place**  from  the  sale  of  that  tract;  that  the 
interests  of  the  heirs  in  the  "home  place'^  had 
been  sold  to  Naomi  Hogan,  subject  to  her  dow- 
er therein,  and  that  she  had  afterwards 
deeded  the  entire  "home  place*'  to  Gewge  W. 
Uogan  and  Spencer  Hamrlck  in  two  separate 
tracts;  and  that  before-  these  sales  to  George 
W.  Hogan  and  Spencer  Hamrlck  she  had  con- 
veyed the  timber  on  the  "home  place*'  to  John 
A.  Innes,  and  that  he  had  afterwards  deeded 
the  timber  to  the  West  Virginia  Pulp  &  Paper 
Company.  The  bill  prayed  that  the  sale  of 
the  lands  made  to  Ward  ^nd  Hutton  of  the 
"moimtaln  place/'  and  that  made  to  Naomi 
Hogan  ef  the  remainder  interests  In  the 
"home  place/'  and  the  subsequent  deeds  from 
her  be  set  aside,  canceled,  and  annulled,  be- 
cause the  court  in  those  two. suits  had  no  ju- 
risdiction to  pronounce  the  decrees  of  sale. 
The  records  of  the  two  original  causes  In 
which  the  salest  were  made  were  exhibited 
and  made  a  part  of  the  bill.  All  the  parties 
defendant  either  appeared  and  demurred  to 
the  bill  or  filed  answers  thereto.  It  appears 
that  all  persons  interested  in  the  lands  men- 
tiomed  were  made  either  parties  defendant 
or  appeared  as  plaintiffs.  The  bill  does  not 
charge  fraud  or  collusion  in  the  procurement 
of  the  decrees  of  sale  under  which  these 
lands  were  sold,  but. sets  forth  in  a  general 
way  the  proceedings  had  In  the  two  original 
chancery  causes^  and  alleges  that  the  circuit 
court  illegally  assumed  jurisdiction  to  sell 
the  real  estate,  and  that  there  were  no  plead- 
ings upon  which  to  base  the  decree  except  the 
report  of  the  commissioners  of  partition  ap- 
pointed therein.  George  W.  Hogan,  Spencer 
Hamrlck,  Elihu  Hutton,  and  Wirt  C.  Ward 
demurred  to  the  bill;  afterwards  by  amend- 
ed bill  John  A.  Innes  and  the  West  Virginia 
Palp  &  Paper  Company  were  made  parties 
defendant,  and  the  latter  likewise  demurred 
to  the  amended  bill.  On  February  22,  1918 
a  decree  was  entered,  sustaining  the  demur- 
rers of  Ward  and  Huttint,  and  those  persons 
holding  under  them,  and  dismissing  the  cause 
as  to  them.  From  this  decree  no  appeal  was 
taken,  and, It  is  unnecessary  to  further  con- 
sider any  questions  which  arise  as  to  the  sale 
of  -the  "mountain  place."  Appellees  allege 
cross-error  against  this  decree  on  this  appeal; 
but  this  cross-assignment  of  error  cannot  be 
considered  here,  as  these  parties  interested 
as  purchasers  of  the  "mountain  place**  are 
not  before  the  court.  It  appears  that  an  ap- 
peal was  sought  from  this  decree  of  Febru- 
ary 22, 1918,  but  was  refused.  It  is  not  im- 
poi-tant  to  detail  the  various  pleadings  filed 
in  this  case.  The  main  question,  and  upon 
whicb  all  the  other  questions  turn,  is  whether 
or  not  the  sale  of  the  "home  place"  to  Naomi 
Hogan  under  the  decree  of  October  2,  1904, 
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pronounced  in  the  original  suits,  was  without 
jurisdiction  of  the  court,  and  yold*  In  the 
original  suit  of  Jacob  Hogan  and  Celesta 
Gibson  against  Nacmil  Hogan  and  the  heirs 
of  W.  H.  Hogan,  filed  at  September  rules, 
1902,  it  was  alleged  that  George  W.  Hogan 
and  Ley!  H.  Hogan  had  received  their  full, 
fair,  and  equal  portion  of  the  estatefrom  their 
father  in  his  lifetime,  and  were  not  entitled 
to  anything  further  in  the  way  of  lands  or 
personal  estate;  and  it  was  afterwards  de- 
termined upon  proof  that  they  had  received 
their  share,  and  a  decree,  finding  that  fact 
was  entered,  before  the  decree  of  sale  of  the 
"home  place,'*  and  thereafter  they  had  no  fur- 
ther interest  in  the  litigation.  As  before 
stated,  commissioners  were  appointed  to 
make  partition  of  the  Hogan  lands  and  on 
August  16^  1904,  they  reported  as  to  the 
"home  place": 

**Your  commissioners  would  further  report 
that  said  home  place,  after  the  termination  of 
the  widow's  dower  therein,  is  not,  in  their  opin- 
ion, susceptible  of  partition  in  Iciiid  among  the 
heirs  of  William  H.  Hogan,  deceased,  and  the 
same  should  be  sold  either  now,  subject  to  the 
widow's  dower,  or  after  the  temuDation  of  the 
widow's  dower  therein,  and  the  proceeds  divid- 
ed among  the  heirs  of  the  said  Hogan.' 


» 


On  this  report  the  decree  of  sale  of  the  Oc- 
tober term,  1904,  was  predicated,  at  which 
sale  the  widow,  Naomi  Hogan,  bought  the 
**home  place,"  subject  to  her  dower,  for  the 
sum  of  $340.  Exceptions  were  made  to  the 
report  of  sale  to  the  effect  that  the  bid  was 
inadequate,  and  the  court  ordered  a  new  sale 
thereof ;  but  at  the  second  sale  the  land  was 
sold  to  her  for  the  same  amount,  and  a  de- 
cree of  confirmation  entered  and  deed  made 
in  conformity  therewith.  It  nowhere  ap- 
peared in  this  partition  suit  that  the  inter- 
ests of  the  children  of  William  H.  Hogan 
would  be  promoted  by  this  sale.  Neither 
was  there  a  prayer  in  the  bill  alleging  that  it 
was  Impracticable  to  partition  the  lands  and 
asking  for  a  sale. .  Because  of  the  failure  of 
the  record  to  show  these  two  things,  the  plain- 
tiffs in  this  suit  assert  th^r  right  to  have  the 
decree  set  aside  as  null  and  void,  without  ju- 
risdiction of  the  court  to  pronounce,  and  con- 
seQuently  that  the  deeds  made  in  pursuance 
thereof  should  be  set  aside  as  void.  It  is 
not  deemed  Important  or  necessary  to  set  out 
tu  full  the  various  pleadings  and  procedure 
in.  the  original  suits  or  in  this  suit  Only 
sufficient  has  been  stated  to  bring  out  clearly 
the  issue  here  involved. 

The  vital  question  In  this  ease  is  whether 
or  not  the  decree  of  October  2,  1904,  in  the 
original  consolidated  suits,  which  directed 
sale  of  the  **home  place,"  is  void  or  voidable. 
If  void,  the  decree  in  this  case  of  William 
Darius  Hogan  et  al.  v.  Wirt  C.  Ward  et  al. 
Dftust  be  affirmed.  If  merely  voidable,  then 
a  differ^t  disi)osition  must  he  mad^ 

[1]  There  are  many  cases  decided  by  this 
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court  where  the  prerequisites  of  sale  have  case  held  a  decree  of  sale  of  Infants*  timber 

been  determined;  and  they  consistently  hold  to  be  void,  because  entered  in  a  suit  brought 

that  there  must  be  a  pleading  in  the  cause  on  by  a  widow  against  the  heirs  for  assignment 

which  a  decree  of  sale  may  be  based;  that  it  of  dower.     She  could  not  have  the  infants' 

must  appear  that  partition  cannot  convenient-  land  sold  in  such  a  proceeding  either  on  ac- 

ly  be  made;    and  that  the  interests  of  the  par-  count  of  insufficiency  of  personal  assets  to 

ties  entitled  to  the  land  will  be  promoted  by  pay  the  debts  of  the  estate,  or  on  the  ground 

a  sale.     Where  these  prerequisites  did  not  that  the  interests  of  the  infant  heirs  would  be 

appear,  the  decree  of  sale  has  been  reversed  promoted  by  such  sale. 


on  appeal.    In  Hull  v.  Hull,  26  W.  Va.  at 


'*A  sale  of  lands  of  infant  heirs  made  in  such 


page  30,  Judge  Green  said  tiiat  the  record  in  proceedings,  either  for  the  purpose  of  paying 
that  case  did  not  show  that  the  interests  of  debts  of  the  estate,  or  on  the  ground  that  the 
the  infant  owners  of  the  land  would  be  pro-  interests  of  the  infants  will  thereby  be  promot- 
moted,  and  "this  surely  constitutes  a  palpa-  ed,  is  void  for  want  of  jurisdiction."  (3d  pt. 
ble  and  substantial  error  in  the  proceedings    ^yl.) 

and  decree."  In  the  case  of  Roberts  v.  Cole-  ^  The  decree  of  sale  in  Smith  v.  Greene,  76 
man,  37  W.  Va.  143,  16  S.  B.  482,  the  court  w.  Va.  276,  86  S.^.  537,  was  reversed  be- 
reversed  the  decree  of  sale  because  the  record  cause  it  did  not  appear  from  the  record  that 
did  not  show  that  partition  could  not  have  .  partition  could  not  be  conveniently  meade,  and 
been  convenientiy  made,  nor  that  the  inter-  \  that  the  interests  of  the  co-owners  would  be 
ests  of  the  owners  would  have  been  promot- '  promoted  by  sale.  The  court  said  the  decree 
ed  by  the  sale.    Judge  Brannon,  on  page  158    was  erroneous  for  want  of  proof.    It  did  not 


of  37  W.  Va.,  on  page  487  of  16  S.  E.,  says : 
"The  facts  required  by  the  statute  must  ap- 


say  the  decree  was  void. 
Stewart  v.  Tennant,  52  W.  Va.  559,  44  S. 


pear.    Where  the  record  does  not  show  this,  a   E.   223,   an  especially  well-considered  case, 


reiterates  that  before  a  sale  of  land  can  be 
made  in  a  partition  suit,  before  the  decree 
can  be  entered,  it  must  appear  from  the  rec- 


sale  is  erroneous" 

He  does  not  say  that  the  decree  is  void. 
The  case  of  Waldron  v.  Harvey,  54  W.  Va.  ord  that  the  partition  thereof  cannot  be  cxm- 
608,  46  S.  E.  603,  102  Am.  St  Rep.  959,  was  venientiy  made.  In  that  case  there  had  been 
purely  for  partition,  which  was  made,  and  no  report  from  commissioners  that  the  land 
each  heir  was  required  to  pay  his  part  of  the  could  not  be  conveniently  partitioned,  nor 
costs,  and  the  case  was  dismissed  from  the ,  was  it  shown  that  partition  could  not  be 
docket  Buskirk  afterwards  gave  notice  to  the ;  made.  There  was  no  recital  to  that  effect  in 
parties  that  he  had  become  a  beneficiary  of '  the  decree.  The  decree  redted  that  the  in- 
the  parties  entitied  to  costs  in  the  case,  and  terest  of  the  two  inf^ts  would  be  promoted 
that  he  would,  at  the  following  term,  move  |  by  sale  of  their  interests  in  the  tract  as  shown 
the  court  to  reinstate  the  cause  on  the  court  by  evidence  adduced  at  the  bar  of  the  court ; 
docket    The  case  was  reinstated  at  the  Oeto-  but  the  other  necessary  requirement  of  the 


ber  term,  and  afterwards  at  the  following 
April  term  a  decree  was  entered,  directing 
sale  of  sufficient  lands  to  pay  the  costa  Un- 
der this  decree  99  acres  of  the  land  assigned 
to  one  heir  were  sold  by  a  commissioner.  The 
court  held  this  decree  of  sale  void,  saying  that 
the  decree  that  the  heirs  pay  costs  was  a  Judg- 
ment, and  must  be  enforced  In  another  suit 
for  that  purpose.    The  court  had  no  Jurisdic- 


statute,  that  partition  could  not  be  conven- 
ientiy made,  nowhere  appeared  in  the  record, 
and  the  opinion  said  that  the  decree  was 
erroneous  for  these  defects.  In  that  case, 
as  in  this,  it  was  insisted  that  the  decree  was 
void  under  the  authority  of  Hobadc  v.  Miller, 
supra,  and  Judge  Poffenbarger  said  tiiere 
was  a  great  dissimilarity  in  these  two  cases. 
In  Hoback   v.   Miller  the  plaintiff  had   no 


lion  to  sell  for  costs;  also  that  the  decree  of  |  right  to  file  any  sort  of  bill  upon  which  the 
sale  was  void  because  the  final  decree,  making  sale  of  Infants*  land  could  be  predicated ; 
partition  and  dismissing  the  case  from  the  '  therefore  the  court  was  without  Jurisdiction 
docket,  ended  the  case,  and  there  was  no  case  [  and  Its  decree  void.  But  in  Stewart  v.  Teo- 
in  court  for  further  decree.  That  case  has  nant  the  plaintiffs  were  tenants  in  common 
llttie  application  here.  In  Herold  v.  Craig,  I  with  the  infant  and  entitied  to  partition,  and 
59  W.  Va.  353,  53  S.  E.  466,  the  decree  for  |  upon  their  right  of  partition  could  force  a 
sale  was  not  held  to  be  void.  The  decree  in  '  sale,  it  appearing  that  partition  in  kind 
Hoback  v.  Miller,  44  W.  Va.  635,  29  S.  E. '  could  not  be  made,  and  that  it  was  to  the 
1014,  was  declared  void,  because  the  court  |  best  interests  of  the  parties  thereto  that  suai 
had  no  Jurisdiction  to  sell  upon  the  bill  of  the  sale  be  made.  The  necessary  parties  were 
widow,  who  had  nothing  but  a  dower  inter- '  before'  the  court  as  well  as  the  subject-mat- 
est  on  which  to  predicate  her  bill.  There  was  :  ter,  and  the  Jurisdiction  of  the  court  -was 
no  Jurisdiction.    The  decree  was  not  merely  !  proper  for  sale.    But  one  of  the  statutory 


erroneous,  but  void.  The  same  holding,  and 
for  the  same  reason,  is  found  in  Conrad  v. 
Crouch,  68  W.  Va.  378,  69  S.  E.  888.    That 


requirements  was  not  shown,  and  the  decree 
was  held  to  be  erroneous,  and  not  void. 
Judge  Poffenbarger  said: 
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"After  that  [jurisdiction  of  subject-matter 
and  proper  parties],  in  the  exercise  of  its  ju- 
risdiction, the  court  departed  from  the  rales 
of  law  governing  the  proceedings,  which 
amounts  to  an  error  in  the  exercise  of  juris- 
diction, but  not  to  an  act  without  jurisdiction. 
Whether  the  decree  is  erroneous  and  therefore 
voidable  or  actually  void,  having  no  force  or 
virtue  for  any  purpose,  is  not  very  material  or 
important,  but  it  seems  to  be  voidable  only.** 

[2]  But  it  is  insisted  that  there  was  noth- 
ing in  the  pleadings  in  the  partition  suit  of 
Jacob  Hogan  and  Celesta  Gibson  against 
Naomi  Hogan  et  al.  on  which  to  base  a  de- 
cree of  sale  of  the  "home  place";  the  prayer 
of  the  bill  being  for  partition  only.  We  do 
not  so  hold.  In  a  suit  for  partition,  the 
statute  expressly  says  that  if  partition  can- 
not be  conveniently  made  and  the  interests 
of  those  who  are  entitled  to  the  subject  or 
its  proceeds  will  be  promoted  by  a  sale,  a 
sale  may  be  made.  It  necessarily  follows 
that  in  every  suit  purely  for  partition  the 
question  of  sale  may  arise  by  virtue  of  this 
statute,  and  if  the  facts  required  by  the 
statute  are  shown  on  which  to  base  a  sale. 
It  must  be  so  done.  It  would  be  a  remark- 
able situation  if  upon  a  bill  for  partition, 
purely.  It  should  appear  in  the  proceedings 
tluLt  partition  could  not  be  made,  that  then 
the  bill  sliould  be  dismissed  because  there 
was  no  alternative  relief  by  sale  prayed  for 
in  the  bill.  The  report  of  conunissioners  of 
partition  would  be  sufficient  It  would  bring 
the  whole  matter  to  the  attention  of  the  par- 
ties, and  to  the  court  for  adjudicatioa.  ^e 
possibility  and  advisability  of  a  sale  neces- 
sarily enter9  into  every  suit  for  partition  by 
virtue  of  this  statute.  A  sale  in  a  pdrtitlon 
salt  could  not  be  made  at  common  law.  In 
Croston  v.  Male,  56  W.  Va.  205,  49  S.  B.  186, 
107  Am.  St  B^.  918,  the  suit  was  institutedf 
not  for  a  partition,  but  for  a  sale,  and  the 
court  held  that  under  the  prayer  for  general 
relief  a  partition  might  be  made.  We  can- 
not see  why  the  converse  thereof  should  not 
be  true.  No  relief  can  be  granted  under  a 
general  prayer  whidi  is  entirely  distinct 
from  and  inconsistent  with  the  special 
prayer.  But  the  sale  is  not  entirely  distinct 
from  and  inconsistent  with  the  prayer  for 
partition,  as  above  intimated.  De  Gamp  v. 
Camahan,  26  W.  Ya.  839. 

"Although  a  suit  is  for  the  sale  of  the  prop- 
erty it  has  been  said  that  the  prayer  should  be 
for  the  partition  as  well  as  the  sale,  but  the 
position  is  absurd,  and  cannot  be  maintained 
where  the  allegations  show  that  division  by 
allotment  is  impracticable.  Plaintiff's  relief,  at 
least  when  the  judgment  is  not  by  default,  is 
not  restricted  by  his  prayer.  Thus,  although 
he  prays  for  partition  by  allotment,  it  may  be 
made  by  sale;  and  generally  the  court  may 
grant  any  relief  proper  on  the  facts  alleged 
and  established,  whether  or  not  it  be  other,  or 
in  addition  to,  the  relief  in  fact  prayed  for 
in  the  complaint"    80  Cyc.  219,  220. 
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(  The  commissionen  of  partition  reported 
that  in  their  opinion  the  '^ome  place*'  was 
not  susceptible  of  partition  in  kind  among 
the  heirs  of  W.  H.  Hogan,  deceased,  after 
the  termination  of  the  widow's  dower  there- 
in, and  that  the  same  should  be  sold.  But 
the  record  is  silent  as  to  whether  or  not  it 
would  be  to  the  best  Interests  of  the  heirs  to 
have  a  sale  Instead  of  partition.  Here  was 
a  very  patent  defect  In  the  proceedings,  and 
the  court  should  not  have  entered  a  decree 
upon  this  status  of  the  pleadings  and  proof. 
But  it  did  sa  It  was  a  very  glaring  error, 
and*  upon  appeal  there  would  have  been  no 
question  of  reversal.  Possibly  the  Judge 
may  have  had  evidence  before  him  sufficient 
to  meet  the  requirement  of  the  statute  which 
the  record  does  not  disclose.  Possibly  hQ 
considered  that  the  interest  of  the  eleven 
heirs  in  the  "home  place,"  burdened  as  it 
was  by  the  widow's  dower,  would  be  so  in- 
significant to  each  that  the  costs  of  parti- 
tion would  not  justify  the  division  in  kind, 
and  that  it  would  be  to  their  Interest  to  de- 
cree a  sale.  The  land,  after  being  twice  ad- 
vertised, brought  in  $340  only.  The  record 
does  not  disclose  the  age  or  health  of  the 
widow.  She  was  a  second  wife.  She  is  still 
living,  married  to  Vanpelt  The  propriety 
of  the  sale  must  be  tested  by  the  circum- 
stances then  existing.  But  we  should  not 
wander  into  the  realm  of  speculaticm,  and  it 
is  at  once  conceded  that  the  facts  sufficient 
to  meet  the  requirement  of  the  statute 
should  appear  in  the  record.  The  statute 
does  not  so  require,  but  all  our  decisions  so 
state;  But  the  court  had  Jurisdiction  of  the 
property,  and  of  all  the  persons  in  interest, 
and  if  the  court  made  a  mistake,  however 
palpable  and  egregious,  it  would  not  render 
the  decree  void,  but  voidable  only.  In  the 
often  dted  case  of  Zirkle  v.  McGue,  26  Grat. 
(Va.)  517,  which  was  a  suit  for  partition,  the 
commissioners  after  assigning  the  widow 
dower,  including  the  mansion  house  and  im- 
provements, did  not  partition  the  residue 
among  the  eight  heirs.  They  reported  the 
facts  to  the  court,  but  did  not  recommend  a 
partition,  and  did  not  intimate  that  it  could 
be  conveniently  done.  They  clearly  saw  the 
difficulty  of  partitioning  so  small  a  tract 
among  so  many,  with  due  regard  to  wood 
and  water  and  places  of  residence.  After 
that  report  was  returned  to  the  court  it  was 
suggested  by  counsel  that  it  would  promote 
the  Interests  of  all  concerned  to  sell  the 
residue  of  the  tract  in  three  parcels  rather' 
than  to  make  an  assignment  of  any  particu- 
lar parcel  to  any  one  or  more  of  the  heirs. 
A  decree  was  entered  for  sale,  and  the  ap- 
pellate court  confirmed  that  sale,  inasmuch 
as  the  rights  of  an  innocent  purchaser  had 
intervened. 

[3]  Another  important  principle  enters 
into  this  case.  Naomi  Hogan  (afterwards 
Naomi  Hogan  Vanpelt)   purchased   the  re- 
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malnder  interests  In  the  liom'e  place,'*  which 
"home  place"  she  held  for  life  under  her  as- 
signment of  dower.  What  are  her  rights? 
If  the  decree  is  erroneous  and  voidable  only, 
then  she  is  protected  in  her  title  by  section's 
of  chapter  132,  Code  1918  (Code  1913,  §  4942), 
which  reads: 

"If  a  sale  of  property  be  made  under  a  de- 
cree or  order  of  a  court,  and  such  sale  be 
confirmed,  though  such  decree  or  order  be  after- 
wards reversed  or  set  aside,  the  title  of  the 
purchaser  at  such  sale  shall  not  be  affected 
thereby;  but  there  may  be  restitution  of  the 
proceeds  of  sale  to  those  entitled.'*  • 

A  sale  in  partition  is  a  Judicial  sale.  The 
purchaser  Is  protected  by  the  Judgment  of 
the  court  as  fully  as  in  any  execution  or  Ju- 
<iicial  sale.  The  various  matters  necessary 
to  authorize  the  sale  have  all  been  made  sub- 
jects of  Judicial  inquiry  and  determination. 

"If  the  court  acted  erroneously  in  deciding  up- 
on the  sale,  or  committed  any  other  error,  this 
should  have  been  corrected  by  appeal,  or  by 
some  other  appropriate  proceeding  in  the  parti- 
tion suit.  Not  being  so  corrected,  the  parties 
interested  have  acquiesced  in  and  ratified  it; 
and  they  cannot  employ  it  in  any  .collateral 
matter  to  defeat  the  purchaser's  title."  Free- 
man on  Cotenancy  and  Partition,  §  548. 

Formerly  a  purchaser  at  a  Judicial  sale 
was  charged  with  notice  of  every  reversible 
error  In  the  proceedings  leading  up  to  the 
sale,  and  if  the  decree  of  sale  was  reversed 
his  title  was  lost  This  holding  made  the 
title  of  purchasers  at  Judicial  sales  so  uncer^ 
tain  that  few  persons  had  the  temerity 
to  risk  the  investment  of  money  in  such 
sales,  and  it  had  a  marked  tendency  to  cut 
off  bidders  and  prevent  property  from  bring- 
ing anything  like  its  true  value.  This  be- 
came unbearable,  end  hence  the  statute,  first 
enacted  by  the  mother  state,  and  afterwards 
lii(!Orporated  in  section  8,  c.  132,  of  our  Code. 
But  it  is  insisted  that  Naomi  Hogan  Vanpelt 
was  a  party  to  this  suit,  and  for  that  reason 
is  not  protected  by  this  section  of  the  Code. 
It  does  not  follow  that  every  purchaser  who 
is  a  party  to  the  suit  is  not  so  protected.  If 
she  moved  the  error  she  could  not  take  ad- 
vantage of  her  own  act  If  she  had  any  in- 
terest in  the  proceeds  of  the  sale,  and  caused 
the  sale  to  be  made,  she  would  not  be  pro- 
tected. But  she  did  not  have  such  interest, 
and  she  did  not  move  for  the  sale.  The  pro- 
ceeds went  to  the  heirs,  not  one  penny  to  her. 
It  is  true  that  in  her  answer  she  suggested 
that  It  would  be  better  to  have  a  sale  of  the 
"ihountaln  place"  of  893  acres,  but  she  made 


no  suggestion  and  was  silent  as  to  what 
should  be  done  with  the  Interests  of  the  heirs 
in  the  "home  place."  The  distinction  be- 
tween the  status  of  purchasers  who  are  par- 
ties to  a  suit  is  made  in  Childers  v.  Loudin, 
51  W.  Va.  at  page  568,  42  S.  B.  at  page  641. 
That  was  a  partition  suit,  and  Johns<m,  one 
of  the  cotenants,  purchased  the  land  at  a 
Judicial  sale,  and  Judge  Poffenbarger.  said: 

"While  Johnson,  the  purchaser,  is  a  party 
to  the  suit,  it  does  not  appear  that  he,  in  any 
way,  encouraged  or  sought  to  bring  about  the 
sale  of  the  land,  and  it  cannot  be  said  that  he 
was  the  moving  caiise  of  the  sale.  The  sale  ia 
not  more  beneficial  to  him  than  to  his  coten- 
ants, and  he  does  not  stand  in  the  situation  of 
a  creditor  who  has  caused  the  land  to  be  sold 
for  the  satisfaction  of  his  debt  and  purchased 
it  at  the  sale.  Although  a  defendant  and  one 
of  the  oWners,  he  did  not  even  file  an  answer 
in  the  partition  suit.  This  being  true,  the  prin- 
ciple announced  in  Martin  v.  Smith,  25  W.  Va. 
585,  Dunfce  v.  ChUds,  45  W.  Va,  156,  Buchan- 
on  V.  Clark,  10  Grat  164,  and  Galpin  v.  Page, 
18  Wall.  350,  does  not  apply.  In  all  those 
cases  the  purchasers  whose  titles  were  held 
not  to  be  within  the  protection  of  the  statute 
were  persons  who  were  benefited  by  the  errone- 
ous decrees  and  who  had  been. instrumental  in 
procuring  the  sale.  In  Dunfee  v.  Childs,  it  is 
said:  'Merely  being  a  party  would  not  alone 
disturb  his  purchase,  but,  if  the  decree  goes  to 
his  benefit,  it  is  otherwise.  The  same  reason 
does  not  exist  for  protecting  him  as  an  inno- 
cent third  person.  He  moves  the  proeeed- 
hig.' " 

George  W.  Hogan  would  also  be  protected 
by  section  8  of  chapter  132,  Code,  altbougti 
he  was  a  party  to  this  suit;  for,  before  the 
decree  of  sale  of  the  ''home  place"  was  en- 
tered, it  had  been  determined  by  .decree  that 
he  had  received  his  patrimony  from  his 
father  in  his  father*&  lifetime  and  had  no 
interest  whatever  in  the  partition  of  the  land 
or  distribution  of  the  personal  property,  and 
he  and  one  other  of  the  heirs  were  dismissed 
from  the  suit  Moreover,  it  mtist  be  remexn* 
bered  that  he  did  not  purchase  at  the  judi- 
cial sale,  but  took  his  title  from  Naomi  Ho- 
gan Vanpelt  several  years  after  the  Judicial 
sale.  We  sustain  the  title  of  Naomi  Hosan 
Vanpelt  to  the  "home  place,"  and  it  neces- 
sarily follows  that  ^the;  "deeds  from  her  to 
Spencer  Hamrick,  George  W%  Hogan,  John  A. 
Innes,  and  his  vendee.  West  Virginia  Pulp  & 
Paper  Company,  must  also  he  sustained. 

We  therefore  reverse  the  decree  of  the  cir- 
cuit court  of  Randolph  county,  entered  on 
the  7th  of  November,  1919,  and  dismiss  tlie 
ptaintirs  bill. 

Decree  reversed,  and  Mil  dismissed* 
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decree  for  alimony  that  will  do  Justice  between 
the  parties. 


(Sapreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1921.     Rehearing  Denied 

March  29,  1921.) 

(ByUabu%  by  the  Court,) 

1.  Divoroe  ^s»27(6)*Divoro6  from  bed  and 
board  properly  granted  for  oruel  and  inhumas 
treatment. 

A  diyorce  from  bed  and  board  will  be  grants 
ed  where  it  appears  by  a  fair  preponderance 
of  the  testimony  that  the  defendant  has  on 
Tarious  occasions  violently  assaulted  and  beat 
the  plaintiff,  his  wife,  and  compelled  her,  to 
save  herself  from  further  indignities,  to  flee 
from  their  home  at  night  in  inclement  weather, 
and  remain  all  or  a  part  of  the  night  unpro- 
tected from  the  yiolence  of  the  elements. 

2.  Appeal  and  error  ^s»l009(4)— Deoroa  re- 
versed when  agalntt  propenderanoe  of  evi- 
deaoe. 

While  great  weight  will  be  given  to  the 
findings  of  the  chancellor  upon  conflicting  oral 
evidence,  still  if  the  testimony  of  one  of  the 
parties  is  fully  supported  by  circumstances 
which  could  not  be  changed  or  falsified,  it  sub- 
stantially preponderates  over  the  oral  evidence 
of  the  adverse  party  in  conflict  with  such  cir- 
cumstances, and  this  court  will  reverse  a  de- 
cree entered  against  the  party  in  whose  favor 
the  evidence  so  preponderates. 

3.  Witnesses  ^=;>347— Acts  by  party  Inconsist- 
ent with  testlmeny  at  trial  will  be  consld- 


Acts  done  by  one  of  the  parties  to  a  suit 
prior  to  its  institution,  which  are  entirely  in- 
conaistent  with  the  testimony  given  by  him 
upon  the  trial,  will  be  given  great  weight  in 
determining  what  credence  should  be  given 
to  his  oral  testimony  in  conflict  with  the  tes- 
timony of  his  adversary. 

4.  Divorce  ^3s>5l-*Wlien  evidenco  as  to  eon- 
dosed  oniol  and  labvmaa  treatment  may  be 
iatrodveed  stated. 

It  is  competent  in  a  suit  for  divorce  upon 
the  ground  of  crud  and  inhuiaian  treatment  to 
prove  acts  upon  the  part  of  the  defendant 
amounting  to  such  cruel  and  inhuman  treat- 
ment, even  though  the  same  may  have  been 
conditionally  condoned,  for  after  the  condition 
upon  which  they  were  condoned  has  been  brok- 
en they  are  again  brought  into  existence  as 
grounds  for  divorce,  and  even  though  not  of 
themselves  so  relied  upon,  evidence  touching 
them  is  competent  to  characterise  the  subse- 
quent acts  of  the  defendant  which  are  set  up 
as  entitling  the  plaintiff  to  relief. 

5.  Divorce  ^=»287— Appellate  coort  will  not  on 
reversal  of  deeree  ax  alimony  but  will  remand 


Where,  in  a  suit  for  divorce  and  alimony 
the  relief  prayed  for  is  denied  by  the  lower 
court,  this  court  will  not,  upon  reversal  of  such 
decree,  fix  the  amount  of  such  alimony,  but 
win  enter  a  decree  of  divorce,  and  remand  the 
cause  to  the  circuit  court  for  the  entry  of  a 


Appeal  Xr<Hn  Circuit  Court,  Monroe 
County. 

Suit  by  Mattba  C.  Rioe  against  WUliam 
V.  Rice.    Decree  for  defendant,  and  plaintiff 
appeahs.    Reversed,  decree  for  plaintiff,  and   . 
case  remanded. 

R.  Ll  Clark,  of  Union,  fbr  appellant. 
J.  A.  Meadows,  of  Athens,  for  appellee. 

RITZ,  P.  In  the  year  1908,  the  partleB 
to  this  suit  launched  their  bark  upon  the 
matrimonial  sea,  and  aiter  a  more  or  less 
tempestuous  voyage  the  craft  was  wrecked  In 
the  month  of  December,  1916,  plaintiff  con- 
tends because  of  the  defendant's  cruel  and 
Inhuman  treatment  of  her,  and  as  alleged  by 
the  defendant,  because  of  the  plaintiff's  will- 
ful desertion  and  abandonment  of  him.  Both 
of  the  parties  had  had  the  misfortune  to  be 
bereft  of  their  respective  former  spouses,  and 
the  plaintiff  was  left  with  one  daughter 
about  16  or  17  years  of  age,  while  the  de- 
fendant, as  a  result  of  tala  former -marriage, 
was  the  father  of  nine  diildren,  eight  of 
whom  were  living  at  home  at  the  time  of  the 
second  marriage,  and  some  of  whom  were  of 
comparatively  tender  years.  After  the  mar- 
ital relations  of  the  parties  were  permanent- 
ly broken  off  in  the  month  of  December, 
1916,  the  plaintiff  lived  part  of  the  time  with 
her  daughter,  who  was  then  married,  and 
supported  herself  as  well  as  she  could  by 
the  earnings  of  her  labor.  It  appears  that 
her  health  was  not  good,  and  at  times  she 
bad  been  compelled  to  sutmlst  upon  the  char- 
ity of  her  neighbors  and  friends,  while  the 
defendant  Is  the  owner  of  a  farm  with  con- 
siderable live  stock  and  farming  equipment 
thereon,  from  which  he  derives  a  comforta- 
ble living  for  himself  and  his  remaining 
family. 

The  plaintiff  in  September,  1918,  instituted 
this  suit  praying  for  a  divorce  from  bed  and 
board  from  the  defendant,  and  .for  alimony. 
The  ground  of  her  complaint  is  cruel  and 
inhuman  treatment  The  court  below  re- 
ferred the  cause  to  a  commissioner  to  take 
the  evidence  and  report  upon  other  questions 
submitted  to  him.  Upon  consideration  of 
the  evidence  submitted  by  the.  commissioner 
the  court  below  declined  to  grant  any  relief, 
and  dismissed  the  plaintiffs  bill,  and  this 
appeal  is  prosecuted  to  reverse  that  decree. 

[1]  The  plaintiff  testifies  in  her  own  be^ 
half  that  almost  from  the  time  she  and  the 
defendant  were  married  until  the  time  she 
finally  left  him  his  conduct  toward  her  was  ' 
inhuman  and  brutaL  She  testifies  that  on 
many  occasions  he  beat  her,  whipped  her,  and 
excluded  her  from  the  house  in  the  winter 
time,  and  compelled  her  to  spend  the  ni^^hts 
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out  in  the  cold ;  that  on  at  least  one  occaaiont 
when  he  was  under  the  Influence  of  liquor, 
he  attempted  to  procure  one  of  his  grown 
children  to  whip  the  plaintiff,  and  upon  the 
refusal  of  this  child  to  do  so  he  did  it  him- 
self. Many  of  the  acts  of  druelty  and  in- 
humanity testified  to  by  the  plaintiff  are  like- 
wise testified  to  by  her  daughter.  It  further 
appears  from  the  evidence  introduced  on  be- 
half of  the  plaintiff  that  the  defendant  was 
addicted  to  the  immoderate  use  of  alcoholic 
drinks,  if  indeed  it  can  be  said  that  there 
is  any  such  thing  as  a  moderate  use  of  such 
liquors,  aud  that  during  the  times  he  was  so 
under  the  infiu^ice  of  liquor  he  was  very 
violent  It  appears  that  during  their  marital 
life  on  as  many  as  a  half  dozen  occasions  the 
plaintiff  left  the  defendant's  home  and  lived 
away  from  him  during  intervals  of  varying 
lengths,  as  she  contends,  in  order  to  escape 
his  violent  attacks  and  to  prevent  him  from 
further  abusing  and  beating  her.  The  de- 
fendant in  his  own  behalf  testifies  that  he 
never  treated  the  plaintiff  harshly  or  abu- 
sively, and  if  his  testimony  is  to  be  believed 
there  was  nothing  in  his  conduct  that  should 
have  caused  a  breach  of  the  ordinary  calm 
of  their  matrimonial  life.  Some  of  his  chil- 
dren testify  likewise  that  their  father  never 
abused  their  stepmother.  According  to  the 
testimony  of  the  plaintiff  a  few  days  before 
she  finally  left  the  defendant's  home  in  the 
month  of  December,  1916,  he,  in  addition  to 
brutal  attacks  upon  her,  made  an  indecent 
assault  upon  her  daughter,  who  was  then 
visiting  at  their  home ;  that  she  then,  as  soon 
as  she  could  get  her  clothing  together  and 
make  her  arrangements,  left  the  defendant's 
home  and  w^it  to  the  home  of  her  broth- 
er in  Raleigh  county,  and  since  said  time 
she  has  never  spoken  to  or  had  any  direct 
communication  with  him.  This  charge  is  also 
denied  by  the  defendant,  and  he  contends 
that  when  she  left  on  this  occasion  she  told 
his  she  was  going  on  a  visit  to  her  brother 
in  Raleigh  county;  that  their  relations  at 
the  time  were  entirely  amicable ;  that  he  fur- 
nished her  the  money  to  make  the  trip ;  and 
that  when  she  returned  and  went  to  live  at 
another  relative's  he  sent  one  of  his  sons  to 
her  to  request  her  to  come  home,  which  she 
refused  to  do.  In  this  he  is  corroborated  by 
several  of  his  children.  The  oral  evidence 
as  to  the  conduct  of  the  defendant  towards 
the  plaintiff  in  the  particulars  complained 
of  is  highly  conflicting.  It  is  necessarily  in 
large  part  confined  to  the  testimony  of  them- 
selves, because  of  the  intimate  personal  rela- 
tions existing  between  man  and  wife,  and 
were  it  not  for  some  things  appearing  in  this 
case  independent  of  the  testimony  of  either 
of  the  parties  we  would  hesitate  to  disturb 
the  findings  of  the  lower  court  upon  this 
confiicting  state  of  the  evidence. 
[8]  To  these  things  we  will  now  advert 


It  appears  that  in  the  summer  of  1915  after 
the  plaintiff  had  left  the  defendant  as  she 
claims  because  of  excessive  abuse  and  ex- 
treme cruelty  toward  her,  she  at  his  instance 
agreed  to  return  upon  his  executing  a  writ- 
ing promising  that  in  the  future  his  former 
conduct  would  not  be  repeated.  By  this 
writing  he  binds  himself  not  to  again  break 
the  peace  toward  the  plaintiff,  and  while  it 
is  true  that  the  plaintiff  likewise  signed  this 
writing,  the  only  thing  that  she  agreed  to  do 
by  it  was  not  to  reproadi  him  with  his  past 
conduct.  This  Writing  is  a  dear  admission 
upon  his  part  that  he  had  been  guilty  prior 
thereto  of  breaches  of  the  peace  toward  the 
plaintiff,  and  is  a  solemn  admission  by  him 
of  the  falsity  of  the  evidence  he  has  given 
upon  this  hearing. 

Another  item  of  evidence  of  very  great 
weight  is  the  fact  that  some  time  prior  to  the 
execution  of  this  writing,  acting  upon  the 
advice  of  some  of  her  relatives  and  friends, 
the  plaintiff  caused  a  warrant  to  be  issued 
for  the  defendant  charging  him  with  assault 
and  battery  committed  upon  her;  that  upon 
this  warrant  he  was  taken  before  a  Justice 
of  the  peace,  and,  upon  a  trial,  was  found 
guilty  and  fined  for  the  offense.  The  Jus- 
tice of  the  peace  who  conducted  this  trial 
was  introduced  as  a  witness,  and  he  testified 
that  at  the  time  of  the  trial  there  was  still 
evidence  upon  the  plaintiff's  person  of  acts 
of  violence  committed  upon  her. 

It  further  appears  that  the  defendant  is 
a  man  in  moderate  circumstances,  and  has 
a  farm  from  which  he  derives  a  comfortable 
living  for  himself  and  his  familjr;  that  the 
plaintiff  has  nothing,  and  is  compelled  to 
make  her  living  by  working  in  the  kitchens 
of  other  people,  or  doing  such  other  domes- 
tic labor  as  she  is  able  to  obtain,  and  as  the 
condition  of  her  health  will  allow.  Under 
these  conditions,  is  it  at  all  probable  that  the 
plaintiff  would  have  left  the  defendant  if,  as 
he  contends,  there  was  nothing  out  of  the 
ordinary  in  their  marital  life?  It  is  signili- 
cant  that  the  plaintiff  on  at  least  a  half 
dozen  occasions  prior  to  December,  1916,  left 
his  home,  as  he  claims  without  any  reason 
or  excuse,  and  that  overtures  were  always 
made  by  him  to  have  her  return.  It  seems 
at  no  time  did  she  ever  forgive  the  offense 
with  which  she  claims  he  was  guilty  until 
after  he  had  repeatedly  importuned  her  and 
made  promises  of  reformation.  He  introduc- 
ed some  evidence  tending  to  show  that  the 
plaintiff  was  unable  or  uwilling  to  get  along- 
with  his  children,  but  there  is  no  substantial 
showing  that  the  plaintiff  had  any  more 
trouble  with  the  defendant's  children  than  is 
ordinarily  incident  to  the  rearing  of  a  fam- 
ily  of  this  size. 

The  defendant  contends  that  while  It  Is 
true  that  the  paper  writing  is  an  admission 
upon  his  part  of  cruel  treatment  toward  the 
plaintiff,  she  condoned  aU  of  his  past  acts 
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at  that  time,  and  cannot  now  complain  of 
them,  and  tliat  tliis  is  likewise  true  of  the 
acts  of  violence  whi<di  resulted  in  his  con- 
viction of  assault  and  battery  upon  her,  as 
above  referred  to.  The  condonation  by  the 
terms  of  the  writing  was  conditioned,  how- 
ever, upon  his  fature  good  conduct,  and,  of 
course,  if  his  contention  Is  true  that  his 
conduct  has  since  been,  reasonably  free  from 
adverse  criticism,  then  no  cause  of  action 
would  exist  here,  but  the  fact  that  he  now 
denies  that  he  ever  was  in  any  wise  cruel 
or  brutal  in  his  treatment  of  the  plaintiff, 
contradicted  as  it  is  by  a  writing  over  his 
own  signature,  convinces  us  that  his  testi- 
mony as  to  his  subsequent  conduct  is  entitled 
to  little  weight.  There  is  no  doubt,  nor  is 
it  questioned,  that  if  the  defendant  has  been 
guilty  of  the  assaults  upon  the  plaintiff, 
and  of  the  conduct  toward  her  of  which  she 
complains,  and  as  to  which  she  testifies,  she 
is  entitled  to  the  relief  for  which  she  prays. 
Such  acts  clearly  bring  the  case  within  the 
rule  laid  down  by  this  court  Justifying  di- 
vorce upon  the  ground  of  cruel  and  inhuman 
treatment  Goff  v.  Goff,  60  \fr.  Va,  9,  53  S. 
E.  769,  9  Ann.  Cas.  1083;  Maxwell  v.  Max- 
well. 69  W.  Va.  414,  71  S.  B.  571. 

[2, 41  The  only  question  is  whether  or  not 
the  evidence  proves  that  the  defendant  was 
guilty  of  the  epnduct  charged  against  him. 
It  is  true  the  court  below  has  found  in  his 
favor,  and  while  great  weight  will  be  given 
to  the  conclusions  and  findings  of  the  chan- 
cellor in  a  case  like  this,  still  when  we  find 
that  there  Is  a  fair  preponderance  of  the 
evidence  in  tuYor  of  the  cause  of  action  al- 
lied, we  will  not  refuse  to  give  relief.    In 
this  case  we  are  of  opinion  that  the  drcum- 
stsnces  which  we  have  above  pointed  out 
are  of  such  controlling  force,  and  so  fully  cor- 
roborate the  oral  testimony  of  the  plaintiff, 
that  they  compel  us  to  hold  that  the  defend- 
ant's denials,  inconsistent  therewith,  are  not 
effective  to  bar  the  relief  prayed  for.    While 
it  may  be  true  that  the  acts  of  cruelty  and 
inhumanity  of  which  the  defendant  was  guil- 
ty prior  to  the  execution  of  the  writing  of 
June,  1915,  and  which  were  condoned  condi- 
tionally by  that  writing,  of  themselves  would 
not  be  cause  for  divorce,  but  as  we  said  in 
Deusenberry  v.  Deusenberry,  82  W.  Va.  135, 
95  S.  1E3.  665,  the  condonation  was  only  con- 
ditional, the  condition  being  that  the  defend- 
ant's conduct  would  be  good  in  the  future, 
and  upon  his  failure  to  comply  with  this  con- 
dition    the   plaintiff's    condonation    can    no 
longer    be  relied  upon  by  him  as  excusing 
these  acts.    Then,  too,  even  though  his  for- 
mer conduct  had  been  unequivocally  condon- 


ed, still  it  would  be  admissible  In  evidence 
as  characterizing  his  later  conduct,  of  wh]<d& 
complaint  could  be  properly  made,  and  would 
be  an  instructive  aid  to  the  court  in  inter- 
preting subsequent  acts  which  the  conflicting 
testimony  might  render  equivocal. 

The  defendant  insists  that  his  efforts  at 
reconciliation,  both  before  and  since  the  in- 
stitution of  this  suit,  have  an  important 
bearing.  The  plaintiff  had  repeatedly  yield- 
ed to  such  offers  in  the  past,  but  notwith- 
standing defendant's  promises  of  reforma- 
tion there  seems  to  have  been  little  differ- 
ence in  his  manner  of  treating  his  wife.  He 
evidently  believed  that  because  he  was  the 
head  of  the  household— 

"Therefore  God's  unlTenal  law 
Gave  the  man  despotic  power 
Over  his  female  In  due  awe. 
Not  from  that  right  to  part  an  hour. 
Smile  she  or  lour.'* 

Even  if  we  ccmcede  that  his  attempts  at 
reconciliation  were  in  entire  good  faith,  she 
was  under  no  obligation  to  condone  his  trans* 
gressions.  She  had  repeatedly  done  so  in  the 
past,  and  it  would,  seem  that  the  point  had 
been  reached  where  forgiveness  ceases  to  be 
a  virtue.  If  his  conduct  gave  her  ground 
for  divorce,  she  could  stand  upon  it  and  re- 
ject any  proposals  coming  from  him,  the 
acceptance  of  which,  as  indicated  by  past 
experience,  would  only  result  in  her  further 
humiliation  and  ill  treatment. 

Our  conclusion  is  that  the  plaintiff  has 
shown  herself  entitled  to  relief,  and  we  will 
reverse  the  decree  of  the  circuit  court,  and 
enter  a  decree  of  divorce  from  bed  and  board. 

[S]  But  how  about  the  prayer  for  alimony? 
The  circuit  court  has  not  yet  considered  this 
question.  Ordinarily  the  question  of  what 
alimony  is  to  be  allowed  is  one  resting  in  the 
sound  discretion  of  the  trial  court,  which 
will  not  be  reviewed  unless  it  appear  that  In- 
justice has  been  done  to  one  or  other  of  the 
partly.  That  the  plaintiff  is  entitled  to  ali- 
mony there  can  be  no  doubt.  Kittle  v.  Kit- 
tle, 102  S.  B.  799.  Ordinarily,  however,  this 
court  will  not  pass  upon  a  question  upon 
appeal  which  has  not  been  passed  upon  by 
the  court  below,  but  will  remand  the  cause 
for  the  purpose  of  having  such  question  de- 
termined, with  the  right,  of  course,  to  either 
of  the  parties  to  review  by  appellate  process 
such  determination,  should  they  conceive 
themselves  to  be  aggrieved  thereby.  Nuzum 
V.  Nuzum,  77  W.  Va.  202,  87  S.  E.  463. 

For  the  purpose  of  entering  a  decree  for 
alimony  which  will  do  Justice  between  the 
parties,  we  will  remand  the  cause  to  the  cir- 
cuit court 
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(87  W.  Va.  671) 
STICKLEY  V.  THORM  ot  al.    (No.  4155.) 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

February  15,  1921.     Rehearing  Denied 

March  29,  1921.) 

(Syllahuahy  the  Court.) 

1.  Reformation  of  Instruments  ^=>29,  45(4)— > 
Deed  will  not  be  reformed  unSess  mistake 
was  mutual;  denied  if  rights  of  bona  fide 
purchaser  have  Intervened. 

Equity  will  not  reform  and  correct  a  deed 
on  account  of  a  mistake  unless  it  is  shown  by 
dear,  convincing,  a^id  unequivocal  evidence  that 
the  mistake  was  mutual;  but,  if  the  rights  of 
an  innocent  bona  fide  purchaser  for  value  have 
intervened,  the  reformation  and  correction  will 
not  be  made. 

2.  Reformation  of  Instruments  ^=^29^0 eed 
may  be  ri^formed  as  to  one  not  a  "bona  fide 
purchaser,"  but  who  has  knowledge  of  mis- 
take. 

A  purchaser  of  land  who  has  knowledge 
of  a  mistake  in  the  deed  of  his  grantor,  and  of 
the  true  intent  and  design  thereof,  is  not  a 
bona  fide  purchaser  for  value,  and  stands  in  no 
better  position  than  the  original  parties.  The 
deed  may  be  reformed  as  to  him. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bona 
Fide  Purchaser.] 

3.  Appeal  and  error  ^==>IOI  1(1)— Decree  on 
conflicting  evidence  not  reversed. 

A  decree  of  a  circuit  court  based  on  con- 
flicting evidence  will  not  be  reversed  by  this 
court,  unless  it  is  clear  that  the  finding  of  the 
lower  court  is  unwarranted  by  the  facts. 

Appeal  from  Circuit  Court,  Randolph 
County. 

Action  by  Thomas  B.  Stlckley  against  W. 
R.  Tbom  and  others.  Decree  for  plaintiff, 
and  defendant  named  appeals.    AfQrmed. 

A.  M.  Cunningham  and  James  A.  Bent, 
both  of  ISlkins,  for  appellant. 

W.  B.  Maxwell  and  H.  6.  Kump,  both  of 
Elklns,  for  appellee. 

LIVELY,  J.  This  appeal  and  supersedeas, 
obtained  by  W.  R.  Thoni,  brings  here  for 
review  a  decree  of  the  circuit  court  of  Ran- 
dolph county,  entered  on  June  1,  1920,  re- 
forming and  correcting  a  deed  from  T.  B. 
Stlckley  and  wife. to  A.  P.  and  Virginia  Flan- 
agan, dated  December  7,  1916,  and  estopping 
W.  R.  Thorn  from  claiming  any  of  the  land 
described  in  a  deed  from  said  Flanagans  to 
him,  dated  September  27,  1917,  except  such 
as  is  described  in  the  deed  from  Stlckley  to 
the  Flanagans  as  reformed  and  corrected, 
and  enjoining  Thorn  from  trespassing  upon 
the  lands  of  Stlckley  east  of  the  eastern  line 
of  the  deed  from  Stlckley  to  the  Flanagans, 
as  reformed  and  corrected. 

Thomas  B.  Stlckley  owned  about  44  acres 
of  land  in  Randolph  county  near  the  city  of 


Elkins,  and  on  December  7,  1916,  conveyed 
to  Virginia  and  A.  P.  Flanagan  4  acres  and 
158  poles  lying  In  the  interior  of  the  44<icre 
tract  A  survey  was  made  and  stakes  set 
in  the  presence  of  vendor  and  vendee  at  three 
comers  of  the  land.  There  are  only  four 
corners,  and  the  ncnrth western-  comer  was 
on  a  hickory,  about  which  there  is  no  dispute. 
Afterwards  Purkey,  the  surveyor,  prepared 
the  deed,  and  in  drawing  it  made  the  mis* 
takes  complained  of  by  the  plaintiff.  Some 
time  prior  to  this  transaction  Stickley  had 
made  a  deed  to  a  portion  of  his  lands  lying 
on  the  south  of  the  Flanagan  lot  to  E.  J. 
Evans.  In  surveying  the  Flanagan  lot,  prior 
to  the  making  of  the  deed  to  him,  Stickley» 
Flanagan,  and  the  surveyor  began,  as  the 
southwest  comer  of  the  Flanagan  lot,  at  a 
stake  16%  feet  from  and  north  of  the  line 
of  the  Evans  land,  and  ran  a  line  parallel  to 
the  Evans  tract  and  16%  feet  therefrom 
easterly  27.32  poles  to  a  stake  16%  feet  north 
of  the  Evans  line;  thence  ft  northerly  course 
35.35  poles  to  a  stake  1.9  rods  west.of  a  maple 
at  the  Stickley  boundary  line ;  thence  north- 
west 27.7  poles  to  a  hickory ;  thence  southwest 
to  the  beginning.  In  drawing  the  deed,  which 
he  says  he  drew  from  memory,  Purkey  be- 
gan at  a  stone,  a  comer  in  the  Evans  line; 
thence  southeast  and  running  with  the  Evans 
line  27  poles  to  a  stone  16%  feet  from 
Thorn's  line ;  thence  northeast  35.85  poles  to 
a  stone,  a  comer  one  rod  wes'  of  a  maple, 
a  corner  in  Stickley's  boundary  line;  thence 
with  said  line  west  29.7  poles  to  a  hickory; 
thence  southwest  25  poles  to  the  beginning. 
This  deed  granted  to  Flanagan'  a  right  of 
way  over  and  through  the  grant<»*'8  lands 
to  the  land  then  conveyed.  On  September  27, 
1917,  the  Flanagans  deeded  the  land  to 
Thorn,  using  the  same  calls  in  the  deed  made 
to  them  by  Stickley.  At  the  maple  comer 
and  running  along  the  northern  boundary 
of  the  Flanagan  tract  a  roadway  had  been 
procured  and  opened  by  Stickley,  leading  to 
the  city  of  Elkins,  after  he  had  sold  to 
the  Flanagans;  and  some  time  after  Thorn 
had  purchased  the  lot  he  began  opening  a 
road  from  the  maple  comer  south  along  hla 
eastern  line,  evidently  for  the  purpose  of 
having  a  road  to  the  east  ot  his  eastern  line 
to  connect  with  the  Stlckley-Nestor  road  on 
the  north  at  the  maple  comer,  and  to  connect 
with  another  opened  road  which  extended 
to  the  southern  portion  of  his  lot  along  the 
eastern  boundary  of  the  Evans  land,  and 
known  as  the  Stickley  road,  This  work  of 
opening  the  road  consisted  of  cutting  the 
brush  and  timber,  and,  If  extended  south  as 
started,  would  have  taken  and  destroyed  a 
"potato  patch"  on  the  land  in  the  possession 
of  and  claimed  by  appellee.  Stickley  then, 
on  May  16,  1919,  presented  his  bill  to  th& 
Judge  of  the  circuit  court,  supported  by  af- 
fidavits, asking  for  a  reformation  and  correc- 
tion  of  his  deed  to  the  Flanagans  and  for  an 


^=»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digesta  and  Indezt 
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in jnnctlon  against  Thorn  to  prevent  trespass  r  <lemnnrer  to  both  the  original  and  amended 


and  IrreparaUe  damage.    The  potato  patch 
seems  to  have  been  the  '*pcoximate  caused' 
of  the  litigation.    The  bill  set  ont  the  mis- 
takes tn  the  calls  of  the  deed  to  the  Flana- 
gans and  how  they  occurred,  that  said  mis- 
takes were  mutual,  and  all  the  facts  leading 
thereto^  charged  that  Thorn  knew  of  the  mis- 
takes folly  before  the  purchase  by  him  firom 
the  Flanagans,  that  he  was  shown  the  bound- 
ary lines  and  stakes  set,  marking  the  comers, 
and  all  knew  the  circumstances  under  which 
the  mistakes  occurred,  and  Thorn  was  not, 
therefor^   an  Innocent  purchaser,   that  he 
(Thorn)  was  committing  trespass  on  plaln- 
tllTs  land,  destroying  his  timber,  potatoes, 
etc.,  and  causing  irreparaUe  loss,  etc.,  and 
prayed  for  a  reformation  and  correction  of 
the  deed  to  the  Flanagans,  and  for  an  injunc- 
tion against  Thorn,  and  tor  general  relief. 
The  Flanagans  and  Thorn  were  made  defend- 
ants;  and  the  Flanagans  answered  on  July 
7,  1919,  admitting  the  mutual  mistake  In  the 
deed  ta  them,  corroborated  the  allegations 
of  the  bUl,  and  admitted  that  the  provision 
for  right  of  way  given  In  the  deed  had  been 
performed  and  accepted  by  the  oi>ening  of 
the   Stickley-Nestor  road   on   the  northern 
boundary  by  Stlckley,  and  that  Thorn  was 
so  informed  when  he  purchased  from  the 
Flanagans,  and  that  there  was  no  road  or 
ri^t  of  way  along  the  eastern  line  of  the 
lot  at  any  time  before  or  after  his  purchase* 
Thorn  demurred  to  and  answered  the  bill 
on  August  2,  1919.     The  answer  denies  all 
of  the  material  allegations  of  the  bill,  and 
sets  up  a  claim  of  right  of  way  along  the 
eastern  line  of  the  lot  purchased  b(y  him 
from  the  Flanagans  down  to  the  Stlckley* 
Nestor  road,  under  the  provision  in  the  deed 
from  Stl<Mey  to  the  Flanagans  readiug: 

•*Said  Stickley  hereby  graiits  unto  said  Flana- 
gans a  right  of  way  over  and  through  his  lands 
to  the  land  herein  conveyed.** 

On  September  3,  1919,  plaintiff  filed  an 
amended  bill,  setting  out  that  it  was  the  in- 
tention and  agreement  when  the  Flanagan 
deed  was  made  that  the  beginning  corner  (the 
southwest  corner)  should  begin  16^  feet 
north  of  the  Evans  line,  and  that  there 
should  be  a  strip  16^  feet  wide  between  the 
northern  line  of  the  Evans  tract  and  the 
southern  line  of  the  Flanagan  tract,  but  that 
the  scrivener  in  making  the  deed  had  made 
the  mistake  of  beginning  at  a  stone  on  the 
Evans  line;  that  the  mistake  was  not  no- 
ticed by  either  party  and  was  mutual;  and 
that  Thorn,  when  he  purchased,  was  fully 
advised  of  the  true  boundary,  and  knew  of 
the  mistake  in  the  calls  of  the  deed  when  he 
purchased.  Thorn  demurred  to  and  answered 
the  amended  bill.  Flanagan  answered,  and 
general  replications  were  made.  Upon  this 
state  of  the  pleadings  the  parties  went  to 
proof. 

The  lower  court  properly  overruled  Thorn's 
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bllL  The  bill 'shows  that  Stlckley  could  nei- 
ther read  nor  write.  He  and  the  Flanagans 
and  Purkey,  the  surveyor,  went.on  the  land, 
and  by  actual  survey  measured  the  land  and 
set  stakes  at  each  of  the  tliree  comers ;  that 
In  drawing  the  deed  the  scrivener  made  the 
mistakes  complained  of,  and  the  mistakes 
were  unknown  to  'both  the  plaintiff  and  the 
Flanagans,  and  were  mutual  mistakes  be- 
tween them ;  and  that  the  deed  did  not  there- 
fore  carry  out  the  true  intent  and  agreement 
of  the  parties.  It  is  charged  that  Thorn,  be- 
fore he  purchased,  was  fully  advised  of  these 
mistakes  in  the  deed  to  the  Flanagans.  The 
amended  bill  seeks  to  correct  and  reform 
another  line  in  the  same  deed  for  the  same 
reasons.  It  was  not  foreign  to  the  matters 
set  out  in  the  original  bill,  in  fact,  is  close> 
ly  and  intimately  linked  therewith,  and  can- 
not be  considered  as  a  new  suit.  These  bills 
allege  facts  sufficient  for  reformation  of  a 
deed  for  mistake  of  the  scrivener,  and  as  not 
conforming  to  the  actual  agreement  of  the 
partiesi  Smith  v.  Owens,  63  W.  Va.  69,  69 
S.  E.  762.  The  bills  being  sufficient,  it  is  at 
once  apparent  from  the  pleadings  that  the 
case  depends  upon  the  proof. 

[1]  There  can  be  no  question  that  equity 
has  Jurisdiction  to  reform  and  correct  a  deed 
so  as  to  make  it  conform  to  the  agreement  of 
the  parties,  where  the  scrivener  In  writing 
the  deed  has  made  a  mistake.  Melott  v. 
West,  76  W.  Va-  739,  86  S.  B.  759 ;  Hertzog  v. 
RUey,  71  W.  Va.  651,  77  S.  B.  138 ;  Knowl- 
ton  V.  Campbell,  48  W.  Va,  294,  87  S.  E.  581. 
Nor  can  it  be  questioned  that  a  writing  will 
not  be  reformed  and  corrected  so  as  to  ex- 
press the  true  agreement  and  intent  of  the 
parties  unless  the  proof  that  it  does  not  do  so 
is  conclusive  and  unequivocal ;  for  the  writing 
itself  is  evidence  so  strong  that  only  direct, 
positive,  convincing,  and  unequivocal  evidence 
will  be  sufficient  to  reform  it  Jarrell  v.  Jar- 
rell,  27  W.  Va.  743;  Robinson  v.  Braiden, 
44  W.  Va.  188,  28  S.  B.  798.  Has  the  plain- 
tiff met  these  strict  requirements  of  the  law? 
Purkey,  the  surveyor,  Stlckley,  and  Flanagan 
all  swear  positively  that  they  began  at  a  stake 
16%  feet  from  the  Earle  comer;  thence  to 
a  stake  1.9  rods  west  of  a  maple,  still  stand* 
ing;  thence  in  a  northwestern  direction  to 
the  hickory;  thence  to  the  stake  at  the  be- 
ginning comer.  They  also  say  that  the  deed 
was  to  be  made  to  the  land  within  these 
stakes  and  hickory  comer,  and  this  was  un- 
derstood and  agreed  to  by  all  of  them  before 
the  deed  was  xpade.  This  Is  not  disputed. 
Purkey  says  he  made  the  mistakes  in  draw- 
ing the  deeds,  giving  as  an  excuse  therefor 
tliat  he  drew  the  deed  from  memory;  that 
he  did  not  refer  to  his  field  notes,  which 
showed  the  tme  corners  as  agreed  upon  by 
all  (the  field  notes  were  in  evidence);  that 
in  drawing  deeds  he  usually  called  for  a 
stone  where  there  was  no  fixed  monument 
These  three  witnesses  also  t^stUy  that  it  was 
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the  intention  and  agreement  that  a  strip 
16%  feet  wide  was  to  be  left  between  the 
lot  to  be  conveyed  to  the  Flanagans  and  the 
Evans  lot  The  stakes  were  actually  placed 
at  the  com4rs  as  surveyed,  and  many  wit- 
nesses testify  that  the  stake  placed  at  the 
corner  1.9  rods  west  of  the  maple  was  still 
standing  within  three  or  four  months  before 
their  depositions  were  taken.  The  suit  was 
begun  in  May,  and  the  depositions  were  tak- 
en in  September.  Other  witnesses  testify  to 
seeing  the  stakes  at  the  corners  after  the 
sale  to  the  Flanagans.  In  short,  there  is 
no  conflicting  evidence  as  to  the  true  bound- 
ary of  this  Tand  and  of  the  intention  and 
agreement  in  that  regard  between  Stickley 
and  the  Flanagans.  The  proof  is  clear,  un- 
equivocal, and  convincing,  and  meets  the 
strictest  test  of  the  law.  As  between  Stick- 
ley  and  the  Flanagans  there  could  be  no  hes- 
itancy in  reforming  the  deed.  If  they  were 
the  only  parties  concerned,  there  would  be 
no  lawsuit.  They  agree.  But  the  rights  of 
Thorn  have  intervened,  and,  if  he  is  an  in- 
nocent bona  fide  purchaser  for  value,  the 
deed  cannot  be  reformed  so  as  to  affect  him. 
Is  he  an  innocent  purchaser?  Are  there  any 
equities  between  him  and  Stickley? 

The  rights  of  a  purchaser  depend  upon 
whether  he  has  had  notice,  and  one  pur- 
chasing land  with  knowledge  of  a  mistake 
in  the  deed  stands  In  no  better  position  than 
if  he  had  been  one  of  the  parties  to  the  deed. 

"A  bona  fide  purchaser  of  land  is  one  who 
purchases  for  a  valuable  consideration,  paid 
or  parted  with,  without  notice  of  any  Bnsplcions 
drcnmstances  to  put  him  upon  inquiry."  Car- 
penter Paper  Co.  v.  Wilcox,  50  Neb.  659,  70 
N.  W.  228. 

Mistakes  In  the  descrlpticm  of  land  may 
always  be  corrected  against  a  party  who 
buys  with  full  knowledge  of  another's  prior 
purchase  of  land  from  the  same  grantor. 

"One  who  purchases  with  full  knowledge  of 
prior  equitable  or  legal  rights  is  not  a  pur- 
chaser in  good  faith."  Smith  v.  Schweigerer, 
129  Ind.  363,  28  N.  E.  696. 

"A.  bought  two  lots  of  land,  a  larger  and  a 
smaller,  from  B.,  but,  by  mistake,  the  deed 
conveyed  only  the  large  lot.     C,  knowing  that 

A.  had  bought  the  two  lots,  and  that  the  deed 
to  him  had  not  been  recorded,  took  a  deed  from 

B.  of  the  small  lot,  and  put  it  on  record  before 
A.  recorded  his  deed.  Held,  that  A.  could 
maintain  a  bin  in  equity  against  B.  and  C.  to 
have  the  mistake  in  the  deed  to  him  correct- 
ed."   Rumrill  v.  Shay,  110  Mass.  170. 

"It  is  sufficient  to  authorize  the  reformation 
of  a  deed  for  a  mistake  as  against  a  subse- 
quent grantee  that  he  had  notice  of  the  first 
deed,  and  the  fact  that  by  a  mistake  it  failed 
properly  to  describe  the  land  will  not  aid  such 
subsequent  purchaser,  and  he  will  not  be  allow- 
ed to  profit  by  the  mistake."  Preston  v.  Wil- 
liams, 81  111.  176;  Haynes  v.  Seachrest,  13 
Iowa,  455:   Adams  v.  Stevens,  49  Me.  363. 

[2, 3]  We  have  examined  the  evidence 
touching  the  notice  to  Thorn  of  the  mistakes 


in  the  Flanagan  deed  before  he  purchased 
from  the  Flanagans,  and  have  come  to  the 
conclusion  that  he  is  not  an  innocent  pur- 
chaser, and  that  he  had  sufficient  notice  to 
put  him  upon  strict  Inquiry  and  investiga- 
tion. The  learned  judge  of  the  lower  court 
analyssed  the  evidence  on  this  point,  and  it 
may  not  be  amiss  to  quote  his  summary  here: 

''Different  witnesses  say  that  defendant 
Thorn  had  been  shown  the  lines  and  stakes 
which  marked  the  boundaries  of  the  lot  sold  by 
Stickley  to  Flanagan,  before  he  (Thorn)  be- 
came a  purchaser.  Several  witnesses  say  they 
showed  him  the  stake  1.9  rods  from  the  maple, 
and  others  say  that  they  showed  him  the  stakes 
along  the  Evans  line,  and  that  they  told  him 
that  a  road  16^  feet  was  intended  to  be  re- 
served along  the  Evans  line.  Thorn  denies 
all  this,  but  we  think  the  proof  is  overwhelm- 
ing that  he  did  have  such  knowledge.  There  is 
an  answer  in  Mr.  Thorn's  own  testimony  which 
we  think  shows  he  had  been  informed  that  a 
road  was  to  be  reserved  along  the  Evans  line, 
and  which  shows  that  he  had  been  shown  all 
the  comers,  just  as  Flanagan,  bis  grantors 
swears  he  did.  On  page  91  of  his  testimony  he 
was  asked:  *Q.  I  want  to  know  whether  or  not 
before  you  purchased  this  tract  of  land  you 
had  any  Ulk  with  the  plaintiff,  T.  B.  Stickley, 
as  to  the  roadway  to  and  from  that  land  and 
adjoining  about  it.  Just  state  whether  you  had 
or  not.  A.  Had  not  at  that  time.  You  see  I 
want  to  explain  it.  I  stated  it  was  before  the 
talk  I  met  him.  When  I  came  to  buy  this  land, 
Mr.  Flanagan  came  to  ma  in  the  winter  and 
wanted  to  sell  this  tract  of  land,  and  he  said 
that  Mr.  Stickley  told  him  that  I  had  land  ad- 
joining it  and  that  I  might  buy  this  land.  Mr. 
Flanagan  brought  me  the  deed  the  same  eve- 
ning. No;  Flanagan  went  and  (1)  showed  me 
the  comers,  and  I  told  him  to  bring  me  the 
deed,  and  (2)  he  showed  me  the  roadway  that 
was  in  the  deed  and  showed  me  the  comers 
of  the  tract,  and  I  asked  him  to  bring  me  the 
deed,  and  when  he  brought  me  the  deed,  I  saw 
there  was  (3)  no  reservation  for  a  road  given— 
that  is,  saying  where  there  was  to  be  a  road." 

"This  answer  upon  analysis  shows: 

"(1)  That  Thorn  had  been  shown  the  cor- 
ners to  the  land  before  he  bought  from  Flana- 
gan. 

*H2)  That  he  had  been  shown  the  road  'that 
was  in  the  deed,'  meaning  the  right  of  way 
to  and  from  the  land  granted  by  Stickley  to 
Flanagan. 

"(3)  When  Flanagan .  brought  Thorn  the 
deed,  he  'saw  there  was  no  reservation  for  a 
road  given^that  is,  saying  where  there  was 
to  be  a  road.'  And  his  seeing  there  Siras  no 
reservation  for  a  road  given  in  the  deed'  im- 
plies knowledge  on  his  part  that  such  a  reser- 
vation was  claimed  on  the  part  of  Stickley,  and 
Flanagan  says  he  told  Thom  that  such  a  right 
existed  in  favor  of  Stickley. 

"Counsel  suggested  to  Thorn,  when  he  made 
the  above  answer,  that  he  was  getting  ahead 
of  his  question,  that  he  did  not  believe  witness 
intended  to  state  that  (as  contained  in  the  an- 
swer), and  then  witness  in  response  to  a  ques- 
tion states  that  neither  Flanagan  or  Stickley 
nor  any  one  else  told  him  about  the  right  of 
way  along  the  Evans  line.  But  the  answer 
above  quoted  was  made  after  plaintiff's  amend- 
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ed  bin  was  filed  particalarly  allesiDg  that  there 
should  be  a  right  of  way  along  the  Evass  line, 
and  when  the  deed  was  brought  to  defendant 
he  states  that  there  was  no  reservation  for  a 
road  given.    This  undoubtedly  had  reference  to 
right  of  way  along  the  Evans  line.    That  Thorn 
was  looking  at  the  deed  to  ascertain  whether 
a  road  was  reserved  is  plain  from  his  answer, 
because    he    admits   he   had   been    shown   the 
lines  by  Flanagan,  and  is  not  dispated  that  the 
stakes  showing  the  line  along  the  Evans  land 
stood  16%  feet  away  from  the  Evans  fence. 
This  Thorn  could  plainly  see,  but  he  evidently 
wanted  to  know  what  the  deed  contained  in 
this  respect,  and  after  inspecting  the  deed  he 
says,   *There  was  no   reservation  for  a  road 
given.'     Evidently  he  was  looking  for  reserva^ 
tions  in  the  deed,  and  not  for  grants.     That 
dause  which  says.  'Said  Stickley  hereby  grants 
unto  the  said  Flanagan  a  right  of  way  over 
and  through  his  lands  to  the  land  herein  con- 
veyed,* could  have  no  reference  to  a  reserva- 
tion of  a  road  in  favor  of  the  grantor.    Thorn 
repeats  in  his  answer  above  quoted  that  Flana- 
gan showed  him  the  comers  to  the  land.    This 
evidence  shows  that  defendant  Thorn  had  been 
shown  the  comers  before  he  purchased,  that 
he  had  been  tola  that  a  roadway  was  intended 
to  be  reserved  along  the  Evans  line,  and  after 
having  seen  the  deed  from  Stickley  to  Flana- 
gan it  was  easy  with  the  knowledge  he  had 
for  him  to  discover  the  mistake,  and  with  such 
knowledge  he  cannot  stand  upon  the  deed  made 
to  him;   it  would  be  inequitable  to  permit  this 
to  be  done. 

"While  the  evidence  to  reform  a  deed  most 
be   established   by  evidence   clear,   convincing, 
and  free  from  doubt,  and  not  conflicting,  relief 
will  not  be  denied  in  a  dear  case  made  out  by 
overwhelming  evidence  simply  because  one  of 
the  parties  in  his  evidence  controverts  the  fact 
of  the  mistake.     Melott  v.  West,  76  W.  Va. 
739,  86  S.  E.  759.     Here  in  the  present  case 
the  testimony  of  other  witnesses,  together  with 
the  admission  of  the  defendant,  show  he  had 
notice  of  the  real  boundaries  of  this  tract  be- 
fore he  purdiased.    Under  such  circumstances, 
he  is  not  an  innocent  purchaser  such  as  would 
allow  him  to  rely  strictly  upon  the  calls  in  his 
deed.    Besides,  this  evidence  clearly  shows  that 
Thorn  requested  Flanagan  to  make  the  deed  to 
him  with  the  exact  calls  in  it  as  were  con- 
tained in  the  deed  from  Stickley  to  Flanagan, 
and  Flanagan  swears  that  he  told  Thorn  before 
his    purchase   that   Stickley    had    excepted   'a 
strip  np  there,'  meaning  a  road  along  the  Evans 
line.      Stickley   distinctly  stated   that  he  also 
told  Thom  before  he  purchased  that  he  had 
excepted  a  road  along  the  Evans  land.     See 
Holland  ▼.  Vaughan,   120  Va.  824,  91  S.  E. 


We  do  not  find  that  Tbom  has  established 
his  daim  to  a  right  of  way  along  the  eastern 
boundary  of  the  Flanagan  lot  out  to  the 
Stic^ley-Nestor  road.  Counsel  for  Thorn  in- 
sist that  the  deci:ee  vested  in  Stickley  exclu- 
sive use,  title,  and  control  of  the  strip  of 
land  one  rod  wide  along  the  Evans  line  and 
between  the  defendant's  lot  as  reformed  and 
corrected,  and  that  the  court  erred  in  en- 
joining appellant  from  entry  on  or  use  of  it 


as  a  roadway.    We  do  not  so  understand  the 
decree. 

On  consideration  of  the  petition  for  rehear- 
ing, which  insists  that  Thom  should  be  ex- 
pressly given  the  right  to  use  the  strip  of  land 
one  rod  wide  between  the  Evans  line  and  the 
line  of  Thorn  lot  2  as  reformed,  in  order  to 
reach  the  Stickley  road,  and  which  insists  that 
the  decree  of  June  1,  1920,  prevents  him  from 
so  doing,  we  have  again  examined  the  record, 
and  do  not  And  that  the  use  of  this  strip  by 
Thom  is  in  controversy.  Thom  averred,  and 
sought  to  prove,  that  no  such  strip  was  in- 
tended to  be  reserved  or  that  a  mistake 
was  made  by  the  scrivener  in  drawing  the 
deed.  He  asked  no  affirmative  relief,  if  per- 
chance he  failed  in  his  contention  and  the 
deed  should  be  reformed  and  corrected.  The 
decree  does  not  enjoin  Thom  from  the  use 
of  this  strip.  It  prohibits  him  from  tres- 
passing on  lands  of  Stickley  "east  of  a  line 
beginning  at  a  stake  IQ^  feet  north  of  E.  J. 
Evans  line  and  16^  feet  from  a  parcel  of 
land  conveyed  to  W.  R.  Thom  by  L.  D.  Wees 
and  wife ;  thence  north  14*  45'  E.  35.35  poles 
to  a  stake  1.9  rods  west  of  a  maple,  a  comer 
in  said  Stickley 's  boundary  line."  This  pro- 
hibition has  no  reference  either  by  terms  or 
implication  to  the  one  rod  wide  strip  north 
of  the  Evans  line  and  south  of  the  Thorn 
lot  2  as  reformed,  and  surely  Thorn  would 
not  be  in  contempt  of  this  decree,  as  intimat- 
ed, if  he  should  use  that  strip.  We  repeat 
that  we  do  not  so  imderstand  or  construe  the 
decree.  It  is  stated  by  counsel  for  Thorn 
that  he  (Thom)  has  the  right  to  use  this 
strip,  and  that  the  plaintiff,  Stickley,  his 
counsel,  and  the  court  admit  that  he  has. 
If  that  be  true,  there  is  no  controversy  over 
the  use,  and  no  basis  for  litigation  concern- 
ing It 

We  affirm  the  decree  of  the  lower  court 
entered  on  the  1st  day  of  June,  1920. 

Decree  affirmed. 


(87  W.  Va.  710) 
GIBSON   V.   8TALNAKER.     (No.  4075.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15,  1921.    Rehearing  Denied 

March  29, 1921.) 

(Syllahua  ly  the  Court.) 

1.  Frauds,  statute  of  ^=:»72(3)— Sale  of  grow- 
ing trees  mutt  be  in  writing. 

Growing  trees  are  part  of  the  realty,  and  a 
sale  of  them,  to  be  valid  under  the  statute  of 
frauds,  must  be  in  writing. 

2.  Frauds,  statute  of  «s»l29(3)— Oral  sale  of 
growing  timber  nnenforoeable  except  In  so 
far  as  executed. 

An  oral  sale  of  growing  timber,  in  the  ab- 
sence of  equitable  considerations  justifying  re- 
moval of 'the  bar  of  the  statute,  is  unenforcea- 
ble and  revocable  at  the  option  of  the  vendor; 
but  in  so  far  as  the  contract  has  been  executed^ 
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prior  to  revocation,  by  severance  of  the  timber, 
the  lumber  so  cut  and  removed  belongs  to  the 
purchased 

3.  Frauds,  statute  of  ^=»I29(3)  —  Part  per- 
formance must  be  cloarly  shown  to  ontltio 
purchaser  of  growing  timber  to  relief. 

To  entitle  a  purchase  to  relief  under  a 
parol  sale  of  growing  timber,  within  the  stat- 
ute of  frauds,  the  right  sought  to  be  enforced 
or  safeguarded  must  be  dear  and  definite,  and 
ovidenced  by  such  part  performance  as  will  jus- 
tify a  court  of  equity  in  deviating  from  the 
strict  statutory  bar. 


4.  Frauds,  statute  of  ^=»129(5)— PaymMt  of 
purohaso  money  not  part  performance  as  to 
sale  of  growing  timber. 

The  payment  of  purchase  money  is  not  of 
itself  such  part  performance  aa  will  take  the 
case  out  of  the  statute  of  frauds. 

5.  Frauds,  statute  of  ^s»  1 29  (4)— When  posses- 
sion suffloleiit  to  constitute  part  pcrformanoe 
stated. 

Possession,  in  order  to  constitute  part  per- 
formance, must  be  taken  under  and  by  virtue 
of  the  contract,  and  must  be  referable  solely 
to  such  contract ;  possession  that  is  not  exclu- 
sive and  does  not  indicate  the  existence  of  the 
contract  or  agreement  sought  to  be  enforced 
is  not  sufficient. 

6.  Frauds,  statute  of  «=s>l29(4)  —  Defective 
possession  may  amount  to  part  performance 
In  connection  with  improvements. 

Possession  which  is  defective  in  this  regard 
may,  when  accompanied  by  valuable  and  perma- 
nent improvements  in  reliance  on  such  contract, 
amount  to  part  performance. 

7.  Frauds,  statute  of  <&s»l29  (9)— Slight  and 
temporary  improvements  InsulRoient  to  aid 
defective  possession  as  part  performance. 

Improvements  that  are  merely  temporary, 
of  relatively  slight  value,  and  of  little  sub- 
stantial benefit  to  the  property,  are  not  valu- 
able improvements  in  this  sense. 

8.  Frauds,  statute  of  (@=»  1 43  (3)— Second  valid 
sale  held  a  repudiation  of  former  invalid  sale, 
so  that  subsequent  purchaser  may  Invoke 
statute. 

When  a  vendor  of  property  by  a  contract 
unenforceable  because  of  the  statute  of  frauds 
makes  a  subsequent  valid  sale  to  a  third  per- 
son, he  thereby  repudiates  and  avoids  the  for- 
mer contract,  and  the  subsequent  purchaser 
may  invoke  the  statute  for  his  own  protection. 

9.  Frauds^  statute  of  <&=»I43(3)— Notice  of  un- 
enforceable contract  held  not  to  avoid  sub* 
sequent  valid  purciiase. 

Notice,  actual  or  constructive,  of  a  con- 
tract which  is  unenforceable  under  the  statute 
of  frauds,  will  not  prevent  the  person  having 
such  notice  from  becoming  a  purchaser  of  the 
property  from  the  original  owner  unincum- 
bered by  the  invalid  contract. 

Appeal    from    Circuit    C!oiirt,    Randolph 
County. 

^uit  by  John   Alexander  Gibson   against 
French  Stalnaker  for  an  injunction.    From  a 


decree  dissolving  an  injunction,  plaintlit  ap- 
peals. Reversed,  injtmctlon  reinstated  and 
perpetuated,  and  cause  remanded. 

W.  B.  &  E.  L.  Maxwell,  of  Elkins,  for  ap- 
pellant. 

A.  Si.  Cunningham,  of  Parsons,  for  appel- 
lee. 

LTNCH,  7.  Complaining  of  a  decree  dis- 
solving an  injunction,  theretofore  awarded, 
restraining  defendant  from  cutting  certain 
timber  on  plaintiff's  lands,  the  latter  seeks 
reversal  of  that  order  and  reinstatement  of 
the  injunction,  On  May  24,  1918,  plaintiff, 
John  Alexander  Gibson,  by  deed  purchased 
from  Virginia  S.  Gibs(»  and  her  husband, 
John  Alonzo  Gil>son,  a  tract  of  land  contain- 
ing about  220  acres,  known  aa  the  Vamer 
place,  the  right  to  the  timber  on  said  tract 
being  the  question  now  in  dispute.  About  a 
quarter  of  a  mile  distant  from  the  Vamer 
tract,  and  separated  from  it  by  a  400-acre 
farm,  ownership  of  which  is  not  disclosed  by 
the  record,  is  a  second  parc^  loiown  as  the 
Parsons  place,  also  owned  by  the  grantors. 
Defendant,  Stalnaker,  the  son-in-law  of  Vir- 
ginia S.  and  John  Alonzo  Gibson  claims  to 
have  purchased  from  them,  by  verbal  contract, 
during  the  fall  of  1916,  all  the  timber  on  both 
tracts  of  land,  for  which  he  agreed  to  pay 
$1,500  in  cash  and  in  addition  to  cut  there- 
from and  furnish  to  his  grantors  from  12,000 
to  15,000  feet  of  lumber  for  their  own  use, 
they  to  pay  some  of  the  expenses  connected 
with  the  latter.  Stalnaker  and  hia  wife 
had  formerly  resided  on  the  Vamer  tract,  but 
about  a  year  prior  to  entering  Into  the  al- 
leged agreement  they  had  moved  onto  the 
Parsons  place,  where  he  waa  engaged  in 
cutting  and  logging  lumber  for  his  father-in- 
law.  It  was  while  they  were  living  on  the 
latter  tract  that  the  verl>al  agreement  of 
sale  was  entered  Into.  Shortly  thereafter 
defendant  commenced  cutting  the  timber  on 
the  Vamer  tract,  and  in  the' spring  of  1917 
they  moved  back  into  the  house  which  they 
had  formerly  occupied  on  that  tracL  The 
cutting  and  logging  continued  thereafter 
without  serious  interruption,  and  was  in 
progress  In  May,  1918,  when  plaintiff  pur- 
chased the  tract 

The  deed  from  the  Gibsons  to  him  makes 
no  reference  to  the  prior  oral  sale  of  the 
timber  thereon  to  defendant,  but  it  Is  ad- 
mitted by  plaintiff  and  established  by  abun- 
dant testimony  that  his  grantors  Informeil 
him  thereof  at  the  time  of  or  prior  to  the 
date  of  his  purdiase.  He  claims*  however, 
that  they  assured  him  the  agreement  of  sale 
expressly  excluded  the  locust  timber  on  the 
tract  which  is  sufficient  to  furnish  posts  to 
be  used  in  fencing  the  land,  and  for  which 
purpose  plaintiff  now  desires  to  use  It  The 
Gibsons  support  him  in  this  statement,  but 
defendant  and  several  witnesses  introduced 
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on  both  tracts,  irrespective  of  kind  or  qual- 
ity. 

Defendant  continued  to  remove  the  timber 
from  the  Varner  tract  until  August,  1918, 
when,  owing  to  nn  extremely  dry  summer  and 
the  resulting  Inability  to  obtain  water  to  run 
bis  mill,  he  removed  his  plant  from  that 
tract  to  another,  where  operating  conditions 
were  more  favorable.  Before  leaving,  how- 
ever, he  notified  plaintiff  of  his  intention  to 
rietum  and  complete  the  removal  of  the  tim- 
ber on  that  tract  when  conditions  should  im« 
prove. 

Up  to  this  time  defendant  had  not  cut  any 
of  the  locust  timber  on  either  parcel,  a  fact 
tending  to  support  plaintiff's  construction 
and  understanding  of  the  oral  agre^nent, 
and,  indeed,  not  until  receipt  of  a  letter  dat- 
ed November  11,  1918,  did  plaintiff  know 
that  Stalnaker  was  asserting  any  claim  to  it. 
The  following  spring  when  defendant  was 
about  to  return  to  the  Varner  tract  to  cut 
.what  little  timber  remained,  plaintiff  filed  a 
bill  in  equity,  praying  that  an  Injunction 
should  issue  to  restrain  him  from  cutting  and 
removing  any  of  the  locust  trees,  but  ex- 
pressing a  willingness  that  he  should  remove 
all  other  kinds,  upon  the  giving  of  a  b<md 
conditioned  to  protect  plaintiff  against  in- 
juries to  his  farm  and  stock  resulting  from 
defendant's  operations.  A  preliminary  In- 
junction was  awarded  by  the  court,  but  later 
was  disacdved  upon  final  hearing  of  the 
cause. 

[1]  We  deem  it  unnecessary  to  review  the 
conflicting  testimony  with  regard  to  the  in- 
clusion of  the  locust  timber  within  the  terms 
of  the  oral  sale  to  Stalnaker,  for  under  ei- 
ther construction  the  agreement  is  unenforce- 
able.   Growing  trees  are  part  of  the  realty 
on  which  they  stand,  and  a  sale  of  them 
must  be  in  writing  under  the  sixth  clause  of 
the  statute  of  frauds,  found  in  chapter  98  of 
the  Code.    Pluharty  v.  MUls,  49  W.  Va.  446, 
3S   S.  E.  521;    Brown  v.  Gray,  68  W.  Va. 
555,  70  S.  BJ.  276,  2  Page  on  Contracts,'  | 
1276.    There  is  no  dispute  as  to  this  principle 
of  law,  but  defendant  contends  that  there 
has  been  such  performance  of  the  oral  agree- 
ment as  to  remove  It  from  the  terms  of  the 
statute.    The  consideration  promised  by  him 
has  been  almost,  if  not  wholly,  paid.   He  was 
permitted  to  enter  into  possession  of  the  Var- 
ner tract,  and  In  reliance  upon  the  agree- 
ment  constructed  a  mill  and  proceeded  to 
cut  the  timber.    Down  to  the  date  of  cessa- 
tion  of  work  in  August,  1918,  he  had  re- 
moved about  600,000  feet  of  timber  from  the 
tract,  leaving  thereon  yet  to  be  cut  from  50,- 
000  to  75,000  feet,  other  than  locust 

The  statute  of  firauds  was  founded  in  wis- 
dom and  sound  policy.  It  main  purpose  was 
to  prevent  the  setting  up  of  pretended  agree* 
ments  and  supporting  them  by  perjured  tes- 
timony.   The  importance  of  recording  in  writ* 


interests  therein,  as  well  as  those  relating 
to  other  forms  of  property,  Is  emphasized  by 
the  frequency  with  which  valuable  rights  of 
that  character  are  lost  as  a  result  of  misun- 
derstanding, uncertainty,  mistake,  and  un- 
principled and  vicious  conduct,  when  the 
only  evidence  available  to  establish  and  sup- 
port such  rights  consists  of  oral  testimony. 
The  wisdom  of  any  departure  or  deviation 
from  the  strict  rule  expressed  by  the  statute 
has  frequently  been  questioned,  but  courts 
of  equity,  nevertheless  at  times  depart  there- 
from in  attempts  to  do  justice  between  liti- 
gants, in  order  that  a  law  designed  to  pre- 
vent fraud  shall  n6t  itself  become  an  instru- 
ment of  fraud.  Wright  v.  Pucket,  22  Grat. 
(Va.)  370. 

[3]  The  first  and  most  essential  prereq- 
uisite justifying  and  warranting  such  de- 
viation is  that  the  terms  of  the  alleged  agree- 
ment be  clearly  proven.  Gallagher  v.  Gal- 
Ugher,  81  W.  Va.  9,  5  S.  B.  297;  Smith  v. 
Peterson,  71  W.  Va,  364,  76  S.  B.  804.  The 
right  sought  to  be  enforced  or  safeguarded 
must  be  clear  and  certain.  Meadows  v.  Mead- 
ows, 60  W.  Va.  34,  53  S.  £.  718.  Such  is 
not  the  state  of  the  testimony  with  regard 
to  the  locust  timber  on  the  Varner  tract. 
The  conflict  is  Irreconcilable,  and  it  is  diffi- 
cult to  say  that  a  preponderance  favors  ei- 
ther contention,  though  it  must  be  recognized 
that  the  failure  of  defendant  to  ci^t  any  lo- 
cust timber  during  the  entire  period  he  was 
engaged  at  work  on  the  tract  tends  strongly 
to  support  the  position  of  plaintiff  and  the 
Gibsons  in  that  regard.  In  other  words, 
the  uncertainty  of  the  agreement  is  such  as 
to  warrant  a  court  of  equity  In  declining  to 
depart  from  the  statute  by  way  of  enforcing 
defendant's  claim  to  the  locust  timber. 

[4,  S]  Of  course,  the  mere  payment  of  the 
purchase  money  by  the  vendee  is  not  sufficient 
part  performance  to  take  the  case  outside  the 
statute.  Gallagher  v.  Gallagher,  cited ;  Sum- 
mers v.  Hively,  78  W.  Va.  53,  88  S.  B.  608. 
Nor  are  the  taking  of  possession  by  the  vendee 
and  his  construction  of  a  mill  on  the  premises 
sufficient  of  themselves  in  that  regard.  Pos- 
session and  other  acts  relied  on  as  constitut- 
ing part  performance  must  be  taken  under 
and  by  virtue  .of  the  contract  and  referable 
solely  to  the  existence  of  such  an  agreement. 
Gallagher  v.  Gallagher,  cited;  2  Page  on 
Ck>ntracts,  (§  1381-1383.  Defendant's  inti- 
mate family  relations  with  the  Gibsons  at 
that  tline  presuppose  a  wide  latitude  of 
privileged  access  to  their  lands.  He  and  his 
wife  resided  on  the  Varner  tract  until  they 
moved  to  the  Parsons  place  to  log  lunnber 
for  the  latter's  parents,  and  a  year  later,  aft- 
er making  the  oral  agreement  of  sale,  they 
returned  to  the  Varner  place  to  cut  and  re- 
move the  timber  thereon  under  their  con- 
tract. The  timber  thus  verbally  sold  covers 
both  parcels,  both  owned  by  the  Gibsons,  one 
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of  which  defendant  already  was  in  posses- 
sion of,  and  had  been  in  possession  of  the 
other  only  a  year  before.  Indeed,  the  ease  of 
access  and  communication  between  the  two, 
and  defendant's  position  in  the  family  as 
son-in-law,  make  his  re-entry  upon  the  Var- 
ner  tract  under  the  oral  agreement  of  1916  in 
effect  one  of  retention  of  possession,  which 
under  the  authorities  cited  is  not  sufficient. 
Ellison  V.  Torpin,  44  W.  Va.  414,  422,  30  S.  B. 
183 ;  1  Williston  on  Contracts,  §  494.  He  al- 
ready was,  and  for  a  long  time  prior  thereto 
had  been,  living  on  portions  of  the  property 
owned  by  his  wife's  parents,  and  cutting  and 
logging  timber  thereon  for  them,  and  bis  re- 
turn to  the  Varner  tract  to  continue  the 
same  character  of  emplojrment  cannot  there- 
fore be  said  to  be  explainable  solely  upon  the 
theory  of  some  contract  existing  between  him 
and  the  Gibsons,  for  It  could  easily  be  inter- 
preted as  a  return  under  the  same  conditions 
as  a  year  previous  when  there  was  no  con- 
tract Involved.  Nor  was  his  possession  suffi- 
ciently exclusive  of  that  of  the  Gibsons  to 
create  an  Inference  of  an  independent  agree- 
ment with  them.  Though  the  latter  did  not 
reside  on  the  Varner  tract  at  that  time,  but 
lived  near  the  city  of  Elklns,  yet  defendant's 
wife  admits  that  her  father  spent  most  of 
bis  time  upon  the  tract  while  the  cutting  was 
in  progress,  doubtless  exercising  concurrent 
(control  over  it  Possession,  to  avail  under 
the  statute  of  frauds,  must  be  exclusive  of 
that  of  the  vendor.  Gallagher  v.  Gallagher, 
cited ;  2  Page  on  Contracts,  (  1383. 

[6,  7]  Moreover,  defendant  made  no  such 
permanent  and  valuable  Improvements  as, 
taken  and  considered  in  conjunction  with  his 
possession,  Justify  setting  aside  the  bar  of 
the  statute.  Gallagher  v.  Gallagher,  cited; 
2  Page  on  Contracts,  (  1384.  He  built  no 
home  or  residence  in  which  to  live,  but  con- 
tinued to  reside  in  the  house  already  on  the 
tract  Though  he  constructed  a  mill  for  the 
cutting  of  the  timber,  It  apparently  was  only 
a  portable  one,  which  he  removed  in  August, 
1918,  when  he  left  to  cut  on  another  parcel 
until  working  conditions  should  Improve  at 
the  Varner  place.  There  was  nothing  per- 
manent or  essentially  valuable  added  to  the 
premises;  no  Improvements  of  any  other 
character  made,  so  far  as  the  evidence  dis- 
closes. He  already  has  removed  all  but  a 
minor  portion  of  the  timber,  and  hence  there 
are  no  independent  equities  warranting  vio- 
lence to  the  plain  letter  of  the  statute.  For 
these  reasons  we  are  of  opinion  that  the  con- 
tract falls  within  its  terms  and  Is  therefore 
unenforceable. 

[21  But  can  plaintiff,  who  was  not  a  party 
to  the  oral  agreement  of  1916,  assert  its  un- 
enforceability under  the  statute?  We  think 
he  can.  TTntil  the  execution  of  the  deed  of 
May  24,  1918,  conveying  the  land  to  plaintiff, 
the  prior  verbal  contract  of  sale  of  the  tim- 
ber thereon  was  merely  unenforceable,  not 


void.  The  operation  of  the  statute  of  frauds 
goes  only  to  the  remedy;  it  voids  not  the 
contract.  The  vendor  may  consent  to  be 
bound  thereby.  If  so,  acts  done  voluntarily 
thereunder  pursuant  to  its  terms  are  valid 
and  of  as  full  force  and  effect  as  if  the  agree- 
ment had  been  one  specifically  enforceable. 
Hence  such  timber  as  defendant  has  already 
cut  and  removed  was  validly  severed  and 
lawfully  taken  away.  Fluharty  v.  Mills,  49 
W.  Va.  446,  38  S.  E.  621. 

[S,  I]  However,  although  the  contract  still 
subsists,  the  vendor  may  elect  to  rescind  and 
annul  it  and  pass  title  to  the  subject-matter 
thereof  to  another  not  a  party  to  or  Interest- 
ed in  the  prior  agreement.  For  when  the 
owner  lawfully  may  refuse  to  perform  the 
contract,  he  may  lawfully  sell  and  convey  to 
another,  and  by  so  doing  repudiate  the  same. 
That  the  new  grantee  had  notice  of  the  prior 
verbal  agreement  creates  no  legal  objection  to 
the  second  conveyance,  for  there  were  no  en- 
forceable equities  attaching  under  the  former 
contract.  Van  Cloostere  v.  Logan,  149  111. 
588,  36  N.  E.  946 ;  PickereU  v.  Moras,  97  IlL 
220;  Asher  v.  Brock,  95  Ky.  270,  24  S.  W. 
1070;  1  Williston  on  Contracts,  |  529.  He  is 
protected  by  the  statute  to  the  same  extent 
as  his  vendor.  In  Shelton  v.  Thompson,  96 
Mo.  App.  327,  70  S.  W.  256  the  defense  was 
raised  that,  as  the  statute  of  frauds  affected 
only  the  remedy  of  the  parties,  its  beneflts 
could  not  be  invoked  by  one  who  was  not  a 
party  to  the  contract;  but  the  court  said: 

"We  hold  that  the  defendants  are  not  within 
the  above  rule,  for  the  reason  that  their  ven- 
dor ♦  ♦  ♦  voided  the  contract  in  the  first 
instance  by  refusing  to  let  plaintiffs  have  the- 
hogs  in  dispute.  It  would  be  illogical  to  hold 
that  after  a  vendor  had  repudiated  an  oral  con- 
tract like  the  one  in  question,  he  could  not 
thereafter  sell  the  goods  and  give  good  title* 
That  is  to  say,  that  thereafter  he  must  keep 
the  goods  because  a  purchaser  could  not  be 
found,  for  the  reason  that  they  could  be  taken 
from  him  by  the  original  vendee,  which  would 
destroy  their  character  as  articles  of  mer- 
chandise. But  it  is  plain  that  when  the  ven- 
dor voids  a  sale  under  said  statute  and  retains- 
the  goods,  his  title  is  as  if  no  such  sale  had 
ever  been  made,  and  he  can  resell  and  give  a» 
good  a  title  as  his  own  to  the  purchaser,  who- 
can,  at  a  suit  by  the  first  vendee  for  the  same 
goods,  plead  the  action  of  the  vendor,  as  a,  bar 
to  such  suit" 

See,  also.  First  National  Bank  v.  Blair 
State  Bank,  80  Neb.  400,  114  N.  W.  409,  and 
valuable  monographic  notes  annotating  that 
and  similar  cases  In  127  Am.  St.  Rep.  756, 
772,  et  seq.,  and  16  Ann.  Cas.  412;  Collins- 
V.  Lackey,  81  Okl.  776,  123  Pac.  1118,  and 
note  40  L.  R.  A.  (N.  S.)  883,  Ann.  Cas.  1913E:,. 
607 ;  Hunter  v.  Bales,  24  Ind.  299 ;  Ugland  v. 
Bank,  23  N.  D.  536,  187  N.  W.  572 ;  25  B.  O- 
L.  title.  Statute  of  Frauds,  i  383.  It  follows^ 
then,  that  plaintiff  has  succeeded  to  the  foli 
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rights  and  priTlleges  of  his  Tendon  in  and  to 
the  Vamer  tract 

Our  order,  therefore,  will  reverse  the  de- 
cree of  the  court  below,  reinstate  and  per- 
petuate the  injunction,  and  remand  the  cause. 
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REES  et  al.  V.  EMMONS  COAL  MINING  CO. 
OF  WEST  VIRGINIA.     (No.  4171.) 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Feb.  22,  1021.    Rehearing  Denied 

March  29, 1921.) 

fSyttahus  by  the  Oowi.) 

1.  Equity  ^s»273— Role  at  to  ameadmonts  of 
bill  stated. 

The  rule  of  equity  pleading,  inhibiting  de- 
parture from  the  subject  of  an  original  bill  in 
an  amended  bill,  does  not  forbid  the  introdue- 
tion  by  amendment  of  what  are  technically 
known  as  cases  or  causes  of  action  different 
from  that  set  up  in  the  original  bill,  but  it  does 
preclude  introduction  of  causes  of  action  for- 
eign to  the  subject-matter  of  the  original  bill, 
or  the  act,  agreement,  or  transaction  out  of 
which  it  arose.  Causes  of  action  clearly  ger- 
mane to  the  subject-matter  of  the  original  bill 
may  be  introduced  or  added  by  way  of  amend- 
ment. 

2.  Equity  ^=5>273  —  Right  to  acoouatlag  held 
germaae  to  bill  for  Injunction  to  restrain 
trespass. 

Right  to  an  accounting  for  coal  or  other 
minerals,  taken  from  land  to  which  a  plaintiif 
has  good  title  by  a  trespasser,  is  germane  to 
the  subject-ipatter  of  a  bill  seeking  sn  injunc^ 
tion  to  restrain  such  trespass,  and  may  be  unit- 
ed with  the  cause  of  action  stated  in  the  orig- 
inal bill,  by  an  amendment  thereof. 

3.  Equity  ^s>273— AmsnilmMit  of  bill  praying 
aooountffng  for  minerals  removed  and  showing 
pandonoy  of  action  of  assumpsit  therefor  not 
dennrrable. 

BSren  though  an  action  of  assumpsit  is 
pending  in  a  court  of  law  for  recovery  of  the 
vnlne  of  the  mineral  so  removed,  an  amend- 
ment to  such  bill,  praying  an  accounting  there- 
for in  such  suit,  is  permissible,  and  an  admis- 
sion in  the  amended  bill  of  the  pendency  of  such 
action  is  not  tenable  ground  of  demurrer. 

4.  Abatement  and  revival  ^s»5— Pendsncy  of 
action  at  law  for  cause  asserted  In  equity 
may  sot  be  set  up  in  the  equity  court. 

Pendency  of  an  action  at  law  for  a  cause  of 
action  asserted  in  a  court  of  equity  cannot  be 
set  up  by  plea  or  otherwise,  either  in  bar  or 
in  abatement  of  the  equity  suit.  It  merely 
affords  ground  of  requirement  of  an  election 
in  snch  suit,  as  to  which  proceeding  the  piain- 
tiff  will  dismiss. 

5.  Equity  <s=»232— If  bill  in  equity  Justifies 
any  relief  sought  thereby,  general  demurrer 
properly  everruled. 

If  a  bill  in  equity  is  sufficient  for  any  re- 
lief sought  thereby,  it  is  proper  to  overrule 
a  eeneral  demurrer  to  it. 


6.  Appeal  and  error  ^s>l7l(3)  —  Demurrer, 
treated  as  general  In  trial  ooort,  will  be  so 
treated  on  appeal. 

If  a  demurrer  to  a  bill  states  several 
groundii  or  reasons  for  insufficiency  of  the  bill, 
specifying  some  of  its  parts  as  being  objection- 
able, and  has  been  disposed  of  by  the  trial  court, 
as  s  general  demurrer  going  to  the  bill  as  a 
whole,  without  objection,  it  will  be  regarded  as 
such  a  demurrer  in  the  appellate  court  on  an 
appeal. 

7.  Injunction  ^5>36 (2)— Question  of  title  does 
not  Justify  exclusion  from  oourt  of  equity. 

A  controversy  involving  a  daim  of  equita- 
ble title  to  real  estate  cannot  be  ezduded  from 
a  court  of  equity  merely  because  it  involves  a 
question  of  title. 

8.  Mines  and  minerals  «s»62(l)— Right  to  re- 
move coal  held  not  title  to  coal  in  place. 

Right  to  mine  and-  remove  coal  from  a  tract 
of  land,  on  payment  therefor  at  an  agreed  price 
per  ton,  without  limit,  restriction,  or  obligation 
as  to  quantities  or  duration,  is  not  title  to  the 
coal  in  place,  legal  or  equitable. 

9.  Mines  and  minerals  ^s»63— Miner  ef  ooal  on 
land  of  another  held  a  tenant  from  year  to 
year. 

If,  under  such  an  arrangement  effected  by 
a  verbal  agreement  between  the  owner  of  a 
tract  of  land  and  the  party  upon  whom  such 
right  is  conferred,  mining  operations  are  con- 
ducted on  the  land  and  royalties  paid  at  the 
stipulated  rate  for  several  years,  the  possessor 
of  such  right  and  occupant  of  the  mine  is  a 
tenant  thereof  from  year  to  year,  and  cannot  be 
prevented  from  proper  mining  in  the  land,  by 
injunction  or  otherwise,  at  the  instance  of  the 
landlord,  until  after  termination  of  the  ten- 
ancy, in  some  way. 

10.  Landlord  and  tenant  ^=5>74,  79(2)— Tenancy 
from  year  to  yeHr  assignable. 

A  tenancy  from  year  to  year,  not  terminat- 
ed in  any  of  the  ways  authorized  by  law,  is 
assignable,  and  an  assignee  thereof  has  the 
same  estate  and  right  therein  as  his  assignor 
had. 

11.  Landlord  and  tenant  ^=»l  16 (2)— Statutory 
notice  necessary  to  terminate  tenancy  from 
year  to  year. 

In  the  absence  of  an  agreement  dispensing 
with  the  requirement  of  notice,  provided  by 
section  5  of  chapter  93  of  the  Code  (sec.  4131), 
a  landlord  cannot  terminate  such  a  tenancy 
against  the  will  of  the  tenant  otherwise  than 
by  the  giving  of  such  hotice,  which  must  be  in 
writing  and  antedate  expiration  of  the  tenancy 
year,  by  at  least  three  months,  and  express  in- 
tention to  terminate  it  at  the  end  of  such  year. 


1 2.  Landlord  and  tenant  ^=s>  1 09  ( 1 ,  2)--Proof  of 
termination  of  tenancy  by  surrender  must  be 
elear;  unexecuted  agreement  held  not  a  sur- 
render by  operation  of  law. 

To  establish  termination  of  such  a  tenancy 
by  surrender  in  fact,  the  proof  must  be  clear 
and  unequivocal.  An  agreement  to  surrender, 
not  executed,  does  not  effect  a  surrender  by 
operation  of  law. 


For  other  com*  see  same  topic  and  KSY-NUMBBR  in  aU  Ksy-Numb«red  Digests  and  Indexes 
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(3.  Appeal  and  error  ^s»ll75(7)— On  reversal 
of  decree  for  Injunction  and  aooountlng  for 
coal  mined,  bill  dismissed  with  right  to  bring 
other  actions. 

A  bill  and  an  amended  bill  seeking  an  in- 
junction restraining  the  mining  of  coal  and  an 
accounting  for  coal  mined,  on  the  theory  of  to- 
tal lack  of  right  in  the  defendant  to  mine  the 
coal,  and  prosecuted  to  a  decree  in  favor  of  the 
plaintiff,  settling  the  principles  of  the  cause, 
will  be  dismissed,  on  reversal  of  the  decree,  up- 
on a  finding  that  the  defendant  had  right,  as 
tenant  of  the  plaintiff,  to  mine  the  coal  and  still 
has  it,  with  a  saving  of  right  in  the  plaintiff  to 
prosecute  any  proper  suit  at  law  or  in  equity, 
.  to  obtain  compensation  for  coal  mined  and  not 
paid  for,  at  the  agreed  price  per  ton. 

Appeal  from  Circnit  Court,  Mineral  Coun- 
ty. 

Suit  by  George  S.  Rees  and  others  against 
the  Emmons  Coal  Mining  Comfpany  of  West 
Virginia  for  an  Injunction  and  an  accounting. 
Decree  for  plaintiffs,  and  defendant  appeals. 
Reversed,  injunction  dissolved,  and  bill  dis- 
missed. 

L.  J.  Forman,  of  Petersburg,  Wm.  Mac- 
Donald,  of  Eeyser,  and  Conlen,  Brinton  & 
Acker  and  J.  T.  Manning,  Jr.,  all  of  Phila- 
delphia, Pa.,  for  appellant 

Chas.  N.  Flnnell  and  Taylor  Morrison,  botb 
of  Keyser,  for  app^lees.  * 

POFPEJNBARGBR,  J.  The  decree  brought 
up  for  review  by  this  appeal,  as  one  settling 
the  principles  of  the  cause,  is  predicated,  for 
the  most  part,  on  an  amended  bill  to  which 
a  demurrer  was  Interposed  on  the  ground 
that  the  matter  set  up  in  it  constituted  a 
departure  from  the  original  bill  and  the  fur- 
ther ground  that  such  matter  constituted  a 
cause  of  action  set  up  in  an  action  of  as- 
sumpsit previously  instituted  against  the  de- 
fendant and  pending  at  the  date  of  the 
amendment.  Other  incidental  or  collateral 
allegations  thereof  were  relied  upon  as 
grounds  of  demurrer.  There  was  also  a  de- 
murrer to  the  original  bill.  Overruling  the 
demurrers,  at  the  hearing  on  answers,  repli- 
cations, and  evidence,  the  court  entered  a 
decree  affirming  the  right  of  the  plaintiff  to 
the  relief  sought,  and  referred  the  cause  to 
a  commissioner  for  the  taking  of  an  account. 

The  litigation  involves  claims  and  conten- 
tions respecting  title  to  the  coal  In  a  tract  of 
land  and  mining  rights  therein.  On  the  orig- 
inal bill,  a  temporary  injunction  was  sought 
and  obtained,  inhibiting,  restraining,  and  en- 
joining the  defendant  from  mining  the  coal. 
At  or  about  the  date  of  the  filing  of  that  bill 
and  the  award  of  the  injunction  thereon,  the 
plaintiff  instituted  an  action  of  assumpsit  for 
the  recovery  of  the  value  of  cqal  mined,  re- 
moved, and  sold.  About  seven  months  later, 
the  defendant  moved  the  court  for  a*  modifi- 
cation of  the  injunction  order,  permitting  it 


to  enter  the  mines  and  remove  therefrom  the 
rails,  spikes,  ties,  electric  wires,  and  other 
property  it  had  placed  and  installed  therein 
for  mining  purposes.  At  the  same  time,  the . 
plaintiffs  tendered  and  were  permitted  to  file 
the  amended  bill,  and  the  defendant  filed  its 
demurrer  thereto.  The  motion  was  overruled 
and  the  cause  continued,  but  the  plaintiffs 
were  required  to  execute  an  injunction  bond 
in  the  penalty  of  $2,000,  in  addition  to  the 
bond  previously  given  In  the  penalty  of  $1,000. 
Answers  to  both  the  o^ginal  and  amended 
bills  were  filed,  depositions  taken,  the  cause 
submitted  upon  the  bills,  answers,  replica- 
tions, motions  to  modify  the  injunction  and 
to  dissolve  it,  and  depositions  taken,  filed  by 
both  parties,  and  a  decree  entered  as  above 
stated. 

Sufficiency  of  the  original  bill  is  apparent,, 
and  it  may  be  conceded  in  the  argument 
submitted,  which  is  general  and  does  not 
seem  to  be  limited  in  any  instance  to  that  bill 
standing  alone.  The  bill  alleges  perfect  and 
complete  title  in  fhe  plaintiffs  and  a  mere 
verbal  license  in  the  defendant  to  mine  coal 
from  the  property,  and  revocation  of  such 
license,  in  conformity  with  the  agreement  un- 
der which  it  was  granted.  It  then  alleges 
that,  notwithstanding  the  revocation,  the  de- 
fendant had  continued  its  mining  operations 
in  the  land.  All  of  these  facts,  the  demurrer 
concedes  for  Its  purposes,  and  no  authority 
need  be  dted  for  the  elementary  and  univer- 
sally recognized  proposition  that  equity  will 
enjoin  acts  of  trespass,  working  Injury  to  the 
inheritance,  and  destruction  thereof.  In 
such  cases,  the  legal  r^nedy  is  wholly  inade- 
quate. 

[1]  In  so  far  as  the  d^nurrer  to  the  amend- 
ed bill  is  based  upon  the  theory  of  a  depart- 
ure from  the  original  bill  or  the  making  of  a 
new  case,  it  was  properly  overruled.     The 
purposes  of  the  two  bills  are  closely  allied. 
They  pertain  to  the  same  general  subject- 
matter.    Each  seeks  vindication  of  the  right 
of  the  plaintiffs  to  the  coal  in  the  particular 
tract  of  land  in  question.    The  original  bill 
invokes  a  measure  of  protection  against  the 
severance  and  removal  thereof.    Its  purpose 
is  conservation  and  preservation  of  the  re- 
maining rights  of  the  plaintiffs.    The  amend-  * 
ed  bill  pursues  the  same  general  purpose.     It 
seeks  compensation  for  the  coal  already  tak- 
en out.  Both  pleadings  have  the  same  basis  or 
foundation,  the  right  of  the  plaintiffs  to  the 
coal  in  question.    The  rule  against  departure 
in  equity  pleading  does  not  preclude  the  Intro- 
duction of  a  new  cause  of  action  in  the  tecU- 
nical  sense  of  the  term.    Stated  with  fair  auii 
reasonable  accuracy,  it  forbids  only  the  in- 
troduction of  foreign  causes  of  action.     A. 
cause  of  action  different  from  that  originaU:^ 
set  up,  but  allied  with  it  and  closely  relateil 
to  it,  in  subject-matter,  may  be  added  or  in- 
troduced by  way  of  amendment.    Bel  ton  v. 
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Apperson,  26  Grat  (Va.)  207,  a  leading  case 
on  the  subject,  clearly  propounds  this  doc- 
trine. In  the  opinion  delivered  In  that  case. 
Judge  Staples,  after  having  reviewed  a  num- 
ber of  English  and  American  decisions,  terse- 
ly stated  bis  conclusion  in  the  following 
terms: 

"If  these  cases  do  not  show  that  the  plaintiff 
is  permitted  to  make  a  new  case,  they  at  least 
show  that  he  may  by  his  amendment  so  alter 
the  frame  and  structure  of  his  bill  as  to  obtain 
an  entirely  different  relief  from  that  asked  for 
originally.  This  is  founded  upon  good  reason. 
Why  should  the  plaintiff  be  put  to  a  new  bill 
for  different  relief  upon  the  same  transaction 
when  the  object  can  be  accomplished  by  an 
amendment?  If  there  is  danger  that  the  de- 
fendant will  be  injuriously  affected  by  the 
amendment,  it  will  be  refused,  and  the  suit 
will  be  considered  as  pending  only  from  the 
time  of  the  amendment.'* 

In  Lamb  v.  Cecil,  25  W.  Va.  288,  the  bill 
stated  one  cause  of  action  and  the  proof  dis- 
closed an  entirely  different  one,  but  closely 
related  to  that  stated  In  the  bill,  and  the 
plaintiff  was  permitted  to  amend  his  bill  so 
as  to  make  the  cause  of  action  therein  stated 
conform  to  that  proved.  In  Doonan  ▼.  Glynn, 
26  W.  Va.  225»  the  rale  Is  stated  thns: 
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*But  if  in  such  case  the  proofs  show  that 
the  plaintiff  has  a  cause  which  entitles  him  to 
relief,  that  it  is  of  a  similar  nature  to  that 
alleged  in  his  bill,  and  such  as  might  be  made 
arailable  by  proper  amendments  of  his  IhU, 
the  court  on  the  hearing  should  not  dismiss  his 
bill  without  giving  him  an  opportunity  to  amend 
within  a  reasonable  time." 

That  the  rule  precludes  the  Introduction  of 
foreign  causes  of  action  rather  than  merely 
different  ones  is  asserted  in  Tidball  v.  Shen- 
andoah National  Bank,  100  Va.  741,  42  S.  E. 
867,  in  these  terms: 

"If  the  amendment  seeks  to  assert  rights  and 
to  enforce  claims  arising  out  of  the  same  trans- 
action, act,  agreement,  or  obligation,  however 
great  may  be  the  difference  in  the  form  of  lia- 
bility as  contained  in  the  amendment  from  that 
stated  in  the  original  bill,  it  will  not  be  regard- 
ed as  for  a  new  cause  of  action." 

To  limit  the  right  of  amendment  to  the 
case  or  the  cause  of  action  stated  in  the  orig- 
inal bill  would  give  it  a  scope  much  narrower 
than  our  decisions  have  accorded  it.  Bxclu- 
aioD  of  matters  merely  foreign  to  the  general 
aubject-matter  of  the  original  pleading  af- 
fords room  for  amendment,  and  yet  does  not 
permit  the  litigation  to  spread  beyond  rea- 
sonable bounds.  "Case^*  and  ''cause  of  ac- 
tion" lifive  technical  meanings,  and  the  right 
of  amendment  goes  beyond  them.  Procedure 
in  one  suit,  for  an  Injunction  to  prevent  ex- 
traction of  minerals  and  for  an  accounting 
for  minerals  already  taken  out,  is  both  per- 
missible and  usual.  Williamson  v.  Jones,  39 
W.  Va.  231,  19  S.  B.  436,  25  U  R.  A.  222 ;  43 
W.  Va.,  562,  27  S.  B.  411,  38  L.  R.  A.  694,  64 
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Am.  St  Rep.  891;    South  Penn  Oil  Co.  v. 
Haught,  71  W.  Va.  720,  78  S.  B.  769. 

[2,  3]  Our  conclusion  that  the  subject-mat- 
ter of  the  amended  bill  is  germane  to  that 
of  the  original  bill  has  Important  bearing 
upon  another  ground  of  demurrer,  namely, 
that  the  amended  bill  sets  up  a  cause  of  ac- 
tion for  which  an  action  at  law  i»  pending. 
Thla  is  not  the  case  of  an  effort  merely 
to  transfer  from  a  law  court  to  an  equity 
court  a  cause  of  action  for  a  legal  demand. 
If  It  were,  it  would  be  necessary  to  allege 
the  necessity  and  indlspensabiUty  of  dis- 
covery to  the  maintenance  of  the  action. 
Dudley  v.  Niswander,  65  W.  Va.  461,  64  S.  B 
745;  Prewett  v.  Bank,  66  W.  Va.  184,  66  S. 
B.  231,  135  Am.  St.  Rep.  1019;  Thompson  v. 
Whitaker  Iron  Co.,  41  W.  Va.  574,  23  S.  B. 
795.  In  such  case,  the  necessity  and  indis- 
pensability  of  discovery  constitute  the  only 
ground  upon  which  the  cause  of  action,  after 
assertion  thereof  in  the  law  court,  can  be 
transferred  to  and  prosecuted  in  the' equity 
court.  Here  the  situation  is  different;  there 
Is  an  equitable  cause  of  action  i)ending  in  the 
equity  court,  and  the  additional  cause  of  ac- 
tion set  up  5y  the  amended  bill  is  germane 
thereto.  In  other  words,  the  parties  are  al- 
ready In  litigation  In  a  court  of  equity,  con- 
cerning the  general  subject-matter  of  the  two 
causes  of  action.  The  amendment  is  not  tan- 
tamount to  the  institution  of  a  new  suit,  nor 
does  it  amount  to  a  transfer  of  a  single  cause 
of  action  from  one  court  into  another,  by  way 
of  electicm.  The  transaction  amounts  only  to 
a  permissible  broadening  of  the  scope  of  a 
suit  pending  in  a  court  of  equity. 

[4]  Though  the  amended  bill  discloses  the 
pendency  of  an  action  at  law  for  the  princi- 
pal cause  of  action  therein  set  up,  it  is  not 
ground  of  demurrer.  At  law,  the  pendency 
of  a  former  action  for  the  same  cause  of  ac- 
tion and  between  the  same  parties,  both  ac- 
tions being  at  law,  \a  matter  of  abatement, 
and,  to  be  available,  must  be  pleaded  in 
abatement.  Foley  v.  Ruley,  43  W.  Va.  513,  27 
S.  B.  268;  Riley  v.  Jarvls.  43  W.  Va.  43,  26  S. 
B.  366 ;  McAllister  v.  Harman,  97  Va.  543,  34 
S.  B.  474.  But  the  rule  is  different  when 
one  suit  is  at  law  and  the  other  in  equity. 
The  pendency  of  an  action  at  law  for  the 
same  cause  of  action  as  that  set  up  In  a  suit 
in  equity  does  not  abate  the  latter.  It  mere- 
ly affords  the  defendant  ground  for  an  ap- 
plication to  the  court  for  a  rule  against  the 
plaintiff  requiring  him  to  elect  whether  he 
will  prosecute  the  action  at  lawyer  the  suit  i 
in  equity.  Williamson  v.  Paxton,  18  Grat. 
(Va.)  475;  Prlddy  v.  Hartsook,  81  Va.  67; 
Warwick  v.  Norvell,  1  Rob.  (Va.)  308.  Ac- 
tions at  law  and  suits  in  equity  are  so  dis- 
similar in  character  that  the  pendency  of  one 
cannot  be  pleaded  either  in  abatement  or  In 
bar  of  the  other.  Riaher  v.  Wheeling  Roof- 
ing &  Cornice  Co.,  57  W.  Va.  149,  49  S.  E. 
1016;  Williamson  v.  Paxton,  cited. 
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[6,  6]  Other  grounds  of  demurrer  relied  up- , 
on  In  the  argument  submitted  are  prayers  for 
discovery  and  for  a  mandatory  injunction  to 
require  the  defendant  to  permit  the  plaintiff 
to  enter  the  mine,  through  and  over  its  prc^ 
erty,  for  the  purpose  of  ascertaining,  by  meas- 
urement, the  quantity  of  coal  taken  from  the 
mine,  and  to  aid  in  such  work,  l^  the  running 
of  its  fan  to  supply  fresh  air  throughout  the 
workings.  Lack  of  merit  in  these  grounds  is 
perfectly  obvious,  if  the  demurrer  is  general, 
going  to  the  whole  of  the  amended  bill.  In 
such  case,  it  is  only  necessary  to  ascertain 
that  the  pleading  demurred  to  sets  up  suffi- 
cient ground  for  some  relief.  If  it  is  suffi- 
cient In  one  resspect,  it  is  immaterial  that  it 
may  not  be  good  in  others.  City  of  Wheeling 
V.  Chesapeake  &  Potomac  Telephone  Co.,  82 
W.  Va.  208,  95  S.  E.  653;  Trough  v.  Trough, 
50  W.  Va.  464,  53  S.  a  630,  4  L.  R.  A.  (N. 
S.)  1185,  115  Am.  St  Rep.  940,  8  Ann.  Cas. 
837;  Miller  v.  Hare,  43  W.  Va.  647,  28  S. 
B.  722,  39  L.  R.  A.  491 ;  Shoe  Co.  v.  Haught, 
41  W.  Va.  279,  23  S.  B.  553;  Gay  v.  Skeen, 
36  W.  Va.  582,  15  S.  B.  64.  We  have  already 
demonstrated  its  sufficiency  for  an  account- 
ing. In  the  written  demurrer  filed,  there  Is 
no  expression  of  intention  to  challenge  the 
sufficiency  of  any  particular  part  of  the  bill 
and  eliminate  it  Without  objection,  it  was 
treated  as  a  general  demurrer  in  the  order 
disposing  of  it  It  specifies  objectionable 
purposes  and  prayers  of  the  amended  bill, 
but  only  by  way  of  criticism  of  the  pleading 
in  its  entirety.  The  references  to  the  prayer 
for  a  mandatory  injunction  and  the  allega- 
tion of  right  to  discovery  are  mere  state- 
ments of  grounds  of  a  general  demurrer. 

[7]  Equity  Jurisdiction  of  the  cause  as  de- 
veloped by  the  pleadings  and  evidence  is  de- 
nied on  the  ground  of  dispute  or  controversy 
as  to  the  title  to  the  coal  In  question,  under 
principles  enunciated  in  Freer  v.  Davis,  52 
W.  Va.  1,  43  S.  B.  164,  59  L.  R.  A.  656,  94 
Am.  St  Rep.  895,  and  subsequent  decisions 
adhering  to  the  doctrine  of  that  case.  The 
defendant  is  the  successor  in  title  of  another 
corx)oration  known  as  the  Buffalo  Creek- 
Cumberland  Coal  Company.  At  some  past 
date  not  disclosed,  mining  operations  were 
started  on  what  is  known  as  the  Hatfield- 
Hllles  property  at  Bayard,  W.  Va.  Prior  to 
the  year  1917,  the  Buffalo  Creek-Cumberland 
Coal  Company  owned  and  operated  the  prop- 
erty which  was  composed  of  the  Hubbard 
tract  and.  the  James  B.  Rees  tract,  or  one  of 
them.  It  did  not  own  the  adjoining  Job 
Aronhalt  tract,  which  is  the  tract  here  in- 
volved, but  it  had  a  verbal  arrangement  with 
the  owners  thereof,  George  S.  Rees  and  David 
A.  Arnold,  the  plaintiffs  in  this  cause,  under 
which  they  were  mining  in  that  tract  and 
paying  the  owners  thereof  7  cents  per  ton 
for  the  coal  mined  and  taken  therefrom.  The 
defendant  directly  or  indirectly,  took  over 
the  properties  from  the  Buffalo  Creek-Cum- 
berland   Coal   Company   early   in   the  year 


1917,  by  a  conveyance  thereof  and  an  assign- 
ment of  all  of  the  stock  of  the  latter  com- 
pany. On  or  about  the  date  of  the  defend- 
ant's acquisition  of  the  property,  which  seems 
to  have  been  in  February,  1917,  negotiations 
were  opened 'between  it  and  the  plaintiffs  for 
a  lease  or  purchase  of  their  coal  In  the  Aron- 
halt tract,  and  also  for  the  coal  in  another 
tract  known  as  the  Woods  land,  on  which  the 
plaintiffs  claim  to  have  had  a  lease.  Pending 
these  negotiations,  which  finally  failed,  the 
defendant  continued  its  mining  operations  in 
the  Aronhalt  tract  with  the  consent  of  the 
plaintiffs.  After  the  failure  of  the  negotia- 
tions as  to  the  Aronhalt  tract  and  the  Woods 
tract,  the  plaintiffs,  according  to  their  plead- 
ings and  evidence,  revoked  this  permission, 
on  the  15th  day  of  October  1917,  by  a  notice 
served  upon  the  defendant,  and  they  say  it 
agreed  to  stop  its  operation  after  that  date, 
and  for  a  long  time  they  supposed  the  mining 
had  ceased.  But  some  time  in  the  year  1919, 
prior  to  the  month  of  August  they  discover- 
ed that  the  defendant  had  never  discontinued 
its  operations,  but  had  continued  Its  mining 
of  the  ooal,  without  having  ever  rendered 
any  account  thereof  or  paid  for  it  The  an- 
swers do  not  deny  the  legal  title  of  the  plain- 
tiffs. On  the  contrary,  they  impliedly.  If 
not  expressly,  admit  it  They  expressly  aver 
a  contract  of  purchase  of  the  coal  from  the 
plaintiffs  and  a  breadi  of  the  contract  on  the 
part  of  the  latter.  There  is  no  claim  that  it 
was  ever  conveyed  to  the  defendant.  In 
view  of  this  situation,  it  is  hardly  necessary 
to  observe  that  the  decision  in  Freer  v.  Davis, 
which  merely  excludes  from  equity  Jurisdic- 
tion issues  of  fact  as  to  legal  title,  has  no  ap- 
plication. Upon  its  own  showing,  the  defend- 
ant could  have  had  nothing  more  than  an 
equitable  title. 

[8,  9]  The  adjudication  of  equitable  as  w^l 
as  legal  title  in  the  plaintiffs  upon  the  plead- 
ings and  evidence  is  challenged.  The  Buffalo 
Creek-Cumberland  Coal  Company,  owned  and 
managed  by  Hatfield  and  Hilles,  mined  the 
coal  under  a  verbal  agreement  permit,  or  li- 
cense for  a  period  of  years,  probably  three, 
four,  or  five,  paying  a  royalty  of  7  cents  per 
ton.  They  were  under  no  obligation  or  re- 
stricticm  as  to  the  quantity  to  be  mined  year- 
ly or  otherwise.  There  is  no  proof  of  any 
written  contract,  memorandum,  or  permit 
signed  by  the  owners.  They  say  they  ver- 
bally assented  to  a  loose  proposition  made  to 
them  by  Hatfield  and  Hilles  or  their  com- 
pany. Under  it  the  mining  commenced  and 
the  royalties  were  paid.  Admitting  this  in 
substance,  but  calling  their  right  a  lease, 
Hatfield  and  Hilles  say,  however,  they  en- 
gaged in  the  mining  and  incurred  the  expense 
of  preparation  and  equipment,  undtf  the  be- 
lief that  they  were  purchasers  of  all  the  coal 
in  the  tract,  or  lessees  with  right  to  take  all 
of  it  out,  and  would  not  have  done  so,  except 
for  such  belief,  and  that  in  their  sale  of  the 
Buffalo  Creek  Company's  property,  they  In- 
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duded  such  riglit  as  they  or  It  had  in  the 
Aronhalt  land.  The  Bmmonses,  acting  for 
their  company,  claim  likewise  that  they  un- 
derstood the  sale  Included  such  right,  and 
that  it  amounted  to  title  to  the  coal.  The 
contract  between  the  Buffalo  Greek-Cumber- 
land Coal  Company  and  J.  Grey  Emmons 
does  not  specifically  mention  the  coal  in  the 
Aronhalt  tract  It  specifies  leasehold  inter- 
ests acquired  from  the  McCullough  Coal  A 
Coke  Company  and  the  Bees  Coal  Company 
a  seven-acre  tract  of  land  owned  In  fee  by 
the  vendor,  its  mining  plant,  contracts  for 
the  sale  of  coal,  certain  accounts  receivable, 
and  then  adds  "all  other  property  real  and 
personal  belonging  to  It,"  except  certain  ac- 
oounts  receivable.  The  Ehnmonses  deny  that 
they  took  a  mere  verbal  permit  from  the 
plaintiff^  to  continue  mining  in  the  tract  of 
land  in  question,  pending  negotiations  for  a 
formal  lease  or  a  conveyance  of  thei  ooaL 
They  say  no  objection  to  continuance  of  the 
mining  was  made,  but  that  negotiations  were 
snggested  or  started  for  sale  of  the  coal  to 
them  at  a  fiat  price  per  acre,  and  that,  pend- 
ing su<^  negotiations,  they  continued  to  mine 
as  of  right ;  and  that,  believing  their  title  to 
be  indefeasible,  they  installed  better  and 
more  expensive  equipment  in  the  mine.  The 
testimony  of  the  plaintiffs  to  the  effect  that 
there  were  negotiations  respecting  a  lease, 
Eoon  after  the  Emmons  Coal  Company  took 
charge  of  the  mining  operations,  has  some 
st^port,  however,  In  correspondence.  Letters 
dated  in  July,  1917,  and  written  on  behalf  of 
that  comimny,  admit  the  advisability  of  some 
kind  of  a  contract,  and  suggest  a  lease  at 
7  cents  per  ton,  without  a  ^minimum  royalty. 
Plaintiffs  say  they  stood  for  that  rate  with  a 
minimum  royalty,  and  that  they  rejected  a 
counter  proposition  for  a  frcent  rate  with 
snch  a  royalty.  These  negotiati6ns  ended 
about  October,  1917,  when  the  notice  to  cease 
mining  was  given.  As  to  whether  the  de- 
fendant agreed  to  quit,  there  is  square  con- 
tradiction in  the  evidence.  After  that,  if  not 
,hetore,  there  were  negotiations  for  purchase 
of  the  property  by  the  defendant,  and  a  for- 
mal contract  of  sale  of  the  coal  in  the  Aron- 
halt and  Woods  tracts,  bearing  date  August 
2,  1919,  was  prepared  but  not  executed,  and 
the  temporary  injunction  was  obtained  Au- 
gust 9,  1919. 

[10]  Some  of  the  more  important  claims 
and  contentions  made  on  each  side,  respecting 
the  substantive  rights  of  the  parties,  are 
wholly  untenable,  and  have  a  decided  tend- 
ency to  obscure  and  conceal  the  real  merits 
of  the  controversy.  Neither  the  defendant 
nor  its  predecessor  in  right  ever  had  any  titie, 
legal  or  equitable,  to  the  coal  in  the  Aron- 
halt tract  of  land.  The  plaintiffs  clearly 
have  both.  But  it  does  not  necessarily  follow 
that  the  defendant  was  a  tenant  at  will  or 
a  trespasser  after  October  16,  1917.  Upon 
the  admitted  facts,  the  law  pronounces  the 
defendant's  predecessor  a  tenant  from  year 
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to  year,  and  it  suffices,  without  argument,  to 
give  the  authoritieer  so  holding.  Drake  y. 
O'Brien,  83  W.  Va.  678,  99  S.  E.  280;  Sheets 
V.  Allen,  89  Pa.  47;  Moore  v.  Miller,  8  Pa. 
272;  Ganter  v.  Atkinson,  35  Wis.  48.  One  of 
the  Incidents  or  qualities  of  that  tenancy  was 
assignability,  and  the  defendant  took  it  over 
by  its  contract  and  stood  in  the  shoes  of  the 
Buffalo  Creek  Company.  Austin  v.  Thomson, 
45  N.  H.  113;  Cody  v.  Quarterman,  12  Oa. 
386;  Pleasants  ▼.  Benson,  14  East.  234;  18 
Am.  &  Eng.  Ency.  L.  207. 

[11]  Unless  the  tenancy  has  been  terminat- 
ed in  some  onei  of  the  modes  provided  by 
law,  it  still  continqes,  and  the  defendant  is 
in  no  sense  a  trespasser,  and  cannot  be  en- 
Joined  from  further  operaticm,  until  it  has 
been  terminated.  Drake  v.  O'Brien,  cited. 
Neither  the  verlml  notice,  given  October  12, 
1917,  for  Immediate  cessation,  or  cessation 
October  15, 1917,  nor  the  written  notice  later 
mailed,  was  sufficient  to  terminate  it,  since 
the  statute  requires  notice  in  writing  to  be 
given  three  m<xiths  prior  to  the  end  of  the 
tenancy  year.  Coffman  v.  Sammons,  76  W. 
Va.  13,  84  S.  E.  1061 ;  Arbenz  v.  Bxley,  Wat- 
.klns  &  Co.,  67  W.  Va.  580,  50  S.  E.  813,  4 
Ann.  Cas.  625. 

[12]  Nor  was  It  terminated  by  surrender. 
While  the  evidence  is  ocmflicting  as  to  what 
was  said,  October  12, 1917,  about  cessation  of 
mining,  that  of  the  plaintiffs  is  indefinite.  It 
does  not  say  the  tenant  offered  to  surrender 
its  term,  and  the  offer  was  accepted.  The 
purport  of  it  is  that  there  was  a  verbal  no- 
tice to  quit,  acquiesced  In  by  the  defendant, 
and  that  the  plaintiffs  did  not  rely  upon  that 
alone.  They  deemed  it  advisable  to  give  a 
written  notice  and  did.  Moreover,  they  were 
not  dealing  with  the  tenancy  as  one  ftom 
year  to  year.  They  regarded  It  as  a  tenancy 
at  will,  wherefore  tiiey  could  not  have  treated 
the  transaction  as  a  surrender  of  a  tenancy 
for  a  year.  The  law  of  surrender  by  agree- 
ment is  strict  To  comply  with  it,  there  must 
be  an  actual  surrender  in  praesenti.  An 
agreement  to  surrender  does  not  effect  It 
National  Union  Bldg.  Ass'n  v.  Brewer,  41  III. 
App.  223 ;  Donahoe  v.  Rich,  2  Ind.  App.  540, 
28  N.  E.  1001.  This  conversation  occurred 
in  Philadelphia,  and  the  mining  was  then 
going  on  tn  West  Virginia.  If  there  was  a 
mere  agreement  to  quit  three  days  later,  as 
seems  to  have  been  the  case,  there  was  no 
surrender  in  fact  Of  course,  there  was  none 
by  operation  of  law,  for  the  defendant  never 
vacated  the  mine  nor  ceased  to  operate  it 

(13]  From  this  conclusion.  It  results  that 
the  plaintiffs  have  entirely  misconceived  their 
rights  and  remedies.  They  are  not  entitled 
to  enjoin  further  operation  until  they  shall 
have  terminated  the  tenancy  of  the  defend- 
ant Their  right  to  compensation  and  an  ac- 
counting arises)  under  the  contract  of  ten- 
ancy, the  former  being  limited  to  7  cents  per 
ton,  and  not  out  of  a  trespass.  For  that  they 
may  or  may  not  have  an  adequate  remedy  at 
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law,  if  It  Shan  become  necessary  for  them  to 
invoke  any  remedy.  Now  that  the  basic 
rights  of  the  parties  have  be^i  determined 
and  fixed,  there  may  be  a  settlement  without 
further  litigation.  At  any  rate,  the  rights  of 
the  plaintiffs  stand  up<»i  a  basis  entirely  dif- 
ferent from  that  set  up  in  their  bills.  Pre- 
sumptively, there  will  be  no  occasion  for  re- 
sort to  a  court  of  equity.  Under  these  cir- 
cumstances, we  deem  it  proper  to  reverse  the 
decree  complained  of,  dissolve  the  injunction, 
and  dismiss  both  the  original  and  amended 
bills,  without  prejudice  to  the  right  of  the 
plaintiffs  hereafter  to  prosecute  any  proper 
suit,  either  at  law  or  in  eguity,  to  recover  the 
unpaid  royalties  on  the  coal  mined  by  the 
defendant  from  the  Aronhalt  tract  of  land, 
and  a  decree  will  be  here  entered  accordingly. 
Costs  In  the  court  below,  as  well  as  in  this 
court  will  be  decreed  to  the  appellant. 


(88  W.  Va.  76) 

NORMAN  V.  WILLIS.    (No.  4184.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Mwh  1,  1921.) 

(Syllahvs  hy  the  Court,) 

1.  Attachment  ^=s>250  —  IMotloii  to  diomiss 
properly  overruled  after  attachmont  and  or- 
der of  pnbllcatlon  against  defendant  quashed. 

First  point  in  the  syllabus  ini  Danser  v. 
MaUonee,  T7  W.  Va.  26.  86  S.  B.  896,  reaffirm- 
ed and  applied. 


2.  Attachment  «=»  1 03— Affidavit  held  syfRcient- 
ly  to  state  nature  of  plaintiff's  claim. 

An  attachment  affidavit,  which  states  that 
plaintiff  and  defendant  entered  into  an  agree- 
ment, jointly  with  others,  on  a  given  date,  for 
drilling  certain  oil  and  gas  leases  in  Pleasants 
county,  by  which  each  person  was  to  share  in 
the  profits  and  bear  the  expenses  according  to 
his  interest  in  the  leases,  that  the  defendant 
had  a  oile-eighth  interest,  and  became  liable 
by  reason  of  the  operations  being  unsuccessful 
and  of  his  agreement  to  pay  $338.60  (a  one- 
eighth  part  of  the  aggregate  expense)  and  be- 
ing so  liable,  requested  the  plaintiff  to  pay  said 
sum  for  him,  promising  to  repay,  and  the 
plaintiff  did  on  that  day  pay  off  and  discharge 
said  indebtedness  for  defendant,  which  sum 
constitutes  plaintiff's  claim  and  which  defend- 
ant refuses  and  fails  to  pay,  and  which  affidavit 
also  details  the  time,  place,  and  circumstances 
surrounding  the  contraction  of  said  debt,  suffi- 
ciently states  the  nature  of  plaintiff's  claim 
under  section  1,  chap.  106  (sec.  4455),  of  the 
Code. 

Error  to  Circuit  Court,  Roane  Coimty. 

Action  by  W.  H.  Norman  against  W.  C. 
Willis.  Judgment  for  plaintiff,  and  defendant 
brings  error.    AtHrmed. 

Pendleton,  Mathews  &  Bell,  of  Spencer,  for 
plaintiff  in  error. 

Harper  &  Baker,  of  Spencer,  for  defendant 
In  error. 


LIVELY,  J.  W.  H.  Norman,  lAaintiff  be- 
low, and  W.  G.  Willis,  defoidant  belowr  be- 
came Jointly  interested  with  others  in  sinking 
a  test  well  for  oil  and  gas  in  "wild  cat"  ter- 
ritory leased  by  them,  and  in  the  transaction 
Willis  became  indebted  to  Norman  in  the 
^um  of  $338.60  as  of  the  17th  day  of  March, 
1914.  The  latter  instituted  action  in  as* 
sumpsit  on  March  13,  1919,  in  the  dxcnlt 
court  of  Roane  county,  and  process  thereon 
was  returned  by  the  sheriff  on  that  day  in- 
dorsed, "Not  found  in  my  bailiwick."  On 
March  15,  following,  Norman  filed  affldayit 
for  attachment  with  the  clerk  on  the  ground 
that  Willis  was  a  nonresident  of  the  state, 
and  thereupon  an  order  of  attadiment  was 
i£Bued  and  levied  upon  certain  oil  and  gas 
Interests  of  the  defendant  in  laiida  in  Roane 
county,  and  an  order  of  publication,  notifying 
Willis  of  the  object  of  the  suit  and  requiring 
him  to  appear  and  protect  his  interests,  was 
issued  at  the  April  rules  and  duly  published. 
The  declaration  was  filed  at  the  following 
May  rules.  At  the  May  term  of  court  de- 
fendant appeared  by  counsel  only  for  the  pur- 
pose of  moving,  and  did  move,  to  quash  the 
afiidavit,  and  to  dismiss  the  attachm^it,  and 
the  court  sustained  the  motions  The  plain- 
tiff excepted,  and  upon  motion  of  the  plain- 
tiff the  case  was  remanded  to  rules  for 
further  process  and  the  issuance  of  a  new  at- 
tachment On  June  10,  1919,  another  sum- 
mons against  the  defendant  was  issued,  re- 
turnable at  July  rules,  another  afiidavit  for 
attachment  filed,  and  other  attachment  is- 
sued and  levied  on  said  real  estate  interests 
of  the  defendant,  likewise  followed  by  order 
of  publication  duly  published.  On  September 
25,  1919,  defendant  again  appeared  specially 
by  counsel  and  moved  to  quash  the  new  affi- 
davit and  dismiss  the  new  attachment,  which 
motions  being  overruled,  and  excepted  to,  he 
again  appeared  for  the  purpose  of  moving  the 
court  to  strike  the  case  from  the  docket  be> 
cause  it  had  abated  upon  the  return  of  "not 
found''  or  "no  inhabitant*'  on  the  original 
process  commencing  the  suit  and  the  quash- 
ing of  the  original  afiidavit.  He  also  object-* 
ed  to  the  trial  of  the  case  because  it  had  not 
matured  for  trial.  The  court  overruled  the 
motion  and  objection.  Thereupon  the  defoid- 
ant  pleaded  the  general  i£>suc  and  the  statute 
of  limitations.  On  May  27,  1920,  the  case 
went  to  trial,  which  trial  resulted  in  a  ver- 
dict of  $464.45  for  the  plaintiff,  on  which 
judgment  was  that  day  entered.  This  writ 
of  error  brings  up  this  Judgment  for  review. 

The  main  error  relied  upon  is  that  the 
court  could  not  remand  the  case  to  rules  after 
the  first  afiidavit  was  quashed  and  the  at- 
tachment based  thereon  dismissed.  It  is  as- 
serted  that  the  case  went  out  of  court  when 
this  affidavit  was  quashed,  and  all  subse- 
quent proceedings  were  void  and  of  no  effect. 
To  sustain  this  proposition  we  are  cited  to 
Miller  v.  Zeigler,  44  W.  Va.  484;  29  S.  E.  981, 
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67  Am.  St  Rep.  777;  Biillar  t.  Whittliigton, 
77  \f,  Va.  142.  87  S.  B.  IW ;  Flint  v.  Coffin, 
176  Fed.  872, 100  G.  O.  A.  842 ;  and  Wade  on 
Attacmnents,  §  101.  The  first  two  cases  cited 
were  eqnlty  suits  for  debts  whicli  were  pure- 
ly legal,  and  the  first  case  for  a  debt  that 
was  not  due.  The  only  ground  f<!>r  equity 
Jurisdiction  in  these  cases  was  the  attach- 
ment, and' when  that  was  dismissed  the  equity 
cause  went  with  It.  Prye  v.  Miley,  54  W.  Va. 
324,  46  S.  B.  135;  Hogg's  Bquity  Prin.  f  37; 
livey  V.  Winton,  80  W.  Va,  554,  4  S.  E.  461, 
Section  161  of  Wade  on  Attachment  is  <m  the 
subject  of  debts  not  due,  to  secure  whidi  at- 
tachments may  be  issued  under  statute.  Flint 
▼.  Coflln,  supra,  was  a  proceeding  under  the 
North  Carolina  attachm^t  statute,  where 
there  was  a  defective  affidavit  and  process^ 
which  was  the  basis  of  a  Judgment  and  which 
the  circuit  court  of  appeals  reversed  because 
of  these  def  ecta 

This  suit  is  for  a  purely  legal  demand.  In 
a  law  court  of  general  Jurisdiction,  and  is 
instituted  under  section  1  of  <diapter  128  of 
the  Code  (sec.  4734),  which  provides  in  part 
that  any  action  at  law  may  be  brought  in 
the  circuit  court  of  any  county  (4)  "if  it  be 
against  a  nonresident  of  the  state  wherein 
he  may  be  found,  or  may  have  estate  or  debts 
due  him."  If  the  defendant,  being  a  non- 
resident, had  no  estate  or  debts  due  him  in 
the  county,  then  the  case  would  be  abated 
for  want  of  Jurisdiction,  upon  return  of  the 
process  showing  the  nonresldence  of  the  de- 
fendant The  attachment  issued  on  Mardi 
15,  1919,  was  levied  that  day  on  property  of 
the  defendant  in  the  county  of  Roane.  This 
gave  the  court  jurisdiction.  If  no  property 
could  have  been  found,  and  the  summons  was 
returned  on  the  return  day  showing  that  the 
defendant  was  a  nonresident  and  could  not  be 
found,  no  service  on  him,  then  the  suit  would 
have  abated.  Under  section  8  of  chapter  125 
of  the  Code  (sec  4762),  a  suit  against  a  non- 
resident cannot  be  maintained  simply  on  the 
ground  that  the  cause  of  action  arose  in  the 
county.  There  must  be  some  other  ground, 
and  if  it  appears  that  the  nonresident  de- 
fendant has  property  or  debts  in  the  county, 
then  that  fact  is  sufficient  to  maintain  the 
jurisdiction.  In  order  to  inake  the  Jurisdic- 
tion eflTective,  that  property  or  those  debts 
must  be  brought  within  the  control  of  the 
court  by  proper  process  in  order  to  respond 
to  a  Judgment,  if,  perchance,  a  Judgment  be 
rendered.  If  the  attachment  be  r^eased  be- 
cause of  a  defective  affidavit,  it  does  not  re- 
move the  property  from  the  county,  and  a 
new  attachment  may  be  issued  in  the  same 
suit  upon  a  proper  affidavit  Is  not  the  re- 
tam  of  the  officer  oa  the  attachment,  show- 
ing that  he  has  found  property  or  debts  of 
tlie  defendant  in  the  county,  sufficient  to 
Justify  the  pendency  of  the  suit,  the  Jurisdic- 
tion of  the  court*  even  though  that  particular 
attadiment  be  released?  The  attachment 
and  return  thereon  are  still  a  part  of  the  reo- 
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ord.  We  held  in  Danser  v.  Mallonee,  77  W* 
Ya.  26,  86  S.  £.  895,  that  in  an  action  at  law 
to  recover  a  debt  by  attachment,  and  on  sub- 
stituted process  against  a  nonresident,  where 
the  attachment  and  process  has  been  quashed 
by  defendant's  motion  on  special  appearance, 
the  plaintiff  has  the  right  to  retain  the  case 
on  the  docket  for  new  process  and  new  at- 
tachment, if  so  advised,  citing  Park  L,  &  I. 
Co.  V.  Lane,  106  Va.  804,  55  S.  B^  600;  Gools- 
by  V.  St.  .John,  25  Grat.  (Va.)  146.  In  the  case 
of  Cooper  v.  Reynolds,  10  Wall.  808, 19  L.  Ed. 
931,  the  Supreme  Court  said: 

''Now  in  this  class  of  cases,  on  what  does  the 
Jurisdiction  of  the  court  depend?  It  seems 
to  us  that  the  seizure  of  the  property,  qr  that 
which,  in  this  case,  is  the  same  in  effect,  the 
levy  of  the  writ  of  attachment  on  it,  is  the 
one  essential  requisite  to  jurisdiction,  as  it  un- 
questionably is  in  proceedings  purely  in  rem. 
Without  this  the  court  can  proceed  no  further; 
with  it  the  court  can  proceed  to  subject  that 
property  to  the  demand  of  plaintiff.  If -the 
writ  of  attachment  is  the  lawful  writ  of  the 
court,  ^  *  *  and  if  it  is  by  the  proper  offi- 
cer levied  upon  the  property  liable  to  the  at- 
tachment, when  such  a  writ  is  returned  into 
court,  the  power  of  the  court  over  the  res  is 
established.  The  affidavit  is  the  preliminary  to 
issuing  the  writ.  It  may  be  a  defective  affi- 
davit, or  possibly  the  officer  whose  duty  it  is 
to  issue  the  writ  may  have  failed  in  some 
manner  to  observe  all  the  requisite  formali- 
ties; but  the  writ  being  issued  and  levied,  the 
affidavit  has  served  its  purpose,  and,  though  a 
revisory  court  might  see  in  some  such  departure 
from  the  strict  direction  of  the  statute  suffi- 
cient error  to  reverse  the  Judgment,  we  are 
unable  to  see  how  that  can  deprive  the  court 
of  Jurisdiction  acquired  by  the  writ  levied  upon 
defendant's  property." 

The  plaintiff  filed  his  affidavit  for  attadi- 
ment  on  March  15, 1920,  before  the  return  day 
of  the  summons,  alleging  the  nonresldence  of 
the  debtor,  and  this,  together  with  the  re- 
turn of  the  sheriff  on  the  attachment  showing 
property  in  the  county,  prevented  the  suit 
from  being  abated  on  the  return  day  of  the 
summons;  although  that  return  only  dis- 
closed that  the  defendant  was  '"not  found" 
in  the  county.  Chapman  v.  Maitland,  22  W. 
Va.  329;    Steele  v.  Harkness,  9  W.  Va.  13. 

[1]  We  conclude  that  plaintiff's  case  did 
not  abate  upon  the  order  quashing  his  at<- 
tachment  on  May  22,  1919,  and  that  it  was 
proper  for  him  to  retain  the  case  on  the  dock- 
et for  further  process,  "to  have  dismissed 
the  action  from  the  dodcet  without  accord- 
ing to  him  this  right  would  have  been  error." 
Danser  v.  Mallonee,  supra. 

[2]  Willis  contends  that  the  second  affida- 
vit for  attachment,  made  and  filed  on  June 
10th,  was  void  as  not  being  filed  In  a  pending 
suit,  and  besides  that  it  is  insufllcient  because 
it  does  not  adequately  state  the  nature  of 
the  plalntifTs  claim.  As  the  remedy  by  at- 
tachmfont  is  harsh  and  likely  to  be  abused, 
purely  statutory  and  summary,  it  is  essen* 
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tial  that  the  nature  of  the  plaintifrs  dalm 
he  so  described  that  the  court,  as  well  as  the 
debtor  and  all  other  persons  interested,  can 
see  that  the  plaintiff  has  a  Just  and  valid 
dalm  against  defendant.  A  careful  inspec- 
tion of  this  affidavit  shows  that  plaintiff,  de- 
fendant, and  others  entered  into  an  agn:«e- 
ment  on  August  23, 1918,  to  drill  certain  real 
estate  in  Pleasants  county  for  oil  and  gas, 
each  to  pay  his  part  of  the  expense  and  each 
to  participate  in  the  profits;  that  Willis  own- 
ed a  one-eighth  interest;  that  the  drilling 
proved  unprofitable,  and  afterwards  in  March, 
1914,  was  abandoned,  when  the  aggregate  ex- 
pense amounted  to  $2,708.6l,  of  which  de- 
fendant owed  $338.60.  This  he  agreed  to 
pay,  but  on  March  17,  1914,  requested  plain- 
tiff to  pay  said  sum  for  him,  whidi  plaintiff 
then  did,  and  which  sum  defendant  th^ 
promised  to  repay  to  plaintiff.  This  he  never 
did.  The  affidavit  with  minuteness  details 
how  the  claim  arose,  and  dates  thereof,  the 
amount,  when  and  how  contracted,  and  the 
promise  to  pay.  Specific .  objection  is  made 
that  the  affidavit  should  have  shown  (but  did 
not)  the  names  of  the  others  interested  with 
plaintiff  and  defendant  in  the  oil  and  gas 
explorations,  as  well  as  the  persons  to  whom 
the  sum  of  money  became  due  by  reason 
thereof,  one-eighth  of  which  sum  the  plaintiff 
paid  at  the  instance  and  request  of  the  de- 
fendant; also,  that  the  boundaries  of  the  oil 
and  gas  leases  should  have  been  shown,  in- 
cluding the  exact  location  of  the  lands.  We 
cannot  see  how  these  facts  can  make  clearer 
the  ''nature^'  of  the  plaintHTs  daim.  It 
would  serve  no  purpose  to  set  out  the  affi- 
davit at  large.  The  facts  vary  in  each  case, 
and  it  would  likdy  be  no  precedent  in  other 
cases.  We  think  the  affidavit  sufficiently 
states  the  nature  of  the  plaintiff's  dalm. 
Surely  neither  the  defendant  nor  any  creditor 
could  be  misled.  Upon  the  refusal  of  the 
court  to  strike  the  case  from  the  docket,  and 
to  quash  the  second  affidavit  and  dismiss  the 
second  attachment,  defendant  appeared  gen- 
erally, pleaded  non  assumpsit,  the  statute  of 
limitations,  and  went  to  trial.  It  was  held 
in  Danser  v.  Mallonee,  supra,  that  the  entry 
of  the  motion  to  dismiss  the  case  from  the 
docket  operated  as  a  general  appearance,  and 
would  sustain  a  personal  Judgment  That 
question  is  not  material  here.  The  only  other 
question  raised  by  the  record  is  whether  the 
plaintiff's  debt  was  barred  by  limitation. 
There  was  no  effort  to  bring  the  case  within 
any  of  the  exceptions  contained  in  the  stat- 
ute; no  epeciai  replication  to  the  plea,  and 
no  proof  offered.  At  the  date  when  the  de- 
fendant left  the  state  and  became  a  nonresi- 
dent, the  running  of  the  statute  stopped,  but 
there  was  nothing  to  show  wh^i  he  depart- 
ed, and  no  spedal  replication  on  which  such 
evidence  could  have  been  based.  Laidley  V. 
Smith,  32  W.  Va.  387.  9  S.  B.  209,  25  Am.  St. 
Rep.  825.    But  it  Is  clear  from  the  evidence 


that  the  debt  became  due  and  payable  on 
March  17,  1914,  and  as  we  dedde  that  the 
suit  began  on  March  13,  1919,  and  did  not 
abate,  the  limitation  had  not  expired.  It  was 
a  live  debt  at  the  time  of  Judgment 

There  is  no  reversible  error  In  the  record, 
and  we  afiirm  the  Judgment 

Affirmed. 


(88  W.  Va.  97) 
STATE  V.  HARRIS.    (No.  4161.) 

(Supreme  Oiurt  of  Appeals  of  West  Virginia. 

March  1,  1921.) 

(Syllabu*  by  the  Court.) 

1.  Husband  and  wife  ^s>303— Indiotment  and 
Information  9s92(4)--Crlminai  nonsupport 
statute  not  unconstitutional. 

Properly  construed,  what  is  popularly 
known  as  the  noneupport  statute,  chapter  51, 
Acts  1917,  sees.  ldc(l)~16c(8),  chapter  144. 
Barnes'  Code,  1918  (Code  Supp.  1918,  c.  144, 
i§  16eDL]-16e[8],  sees.  5179a-^179h),  making 
it  a  crimmal  offense  for  a  husband  to  desert, 
or  willfully  neglect  or  refuse  to  provide  for  the 
support  and  maintenance  of,  his  wife  in  des- 
titute or  necessitous  circumstances,  does  not 
contravene  section  4  of  article  3  of  the  Con- 
stitution of  this  state,  nor  the  Fifth  Amend- 
ment of  the  Constitution  of  the  United  States, 
and  is  not  void  by  reason  of  anything  in  said 
constitutional  provisions  contained. 

2.  Husband  and  wife  ^s>303— Criminal  nonsup- 
port  statute  held  not  to  vest  jurisdiction  to 
try  offense  on  complaint  therein  authorizeiL 

But  said  statute  does  not  vest  jurisdiction 
in  any  court  to  try,  convict,  or  sentence  any 
person  accused  of  such  offense,  on  the  com- 
plaint therein  prescribed  and  authorized. 

3.  Husband  and  wife  «=»3I6*-C0fflplaint  held 
sufficient  to  support  award  of  support  pen- 
dente lite. 

Such  complaint  is  sufficient  process  for  an 
award  of  support  to  the  wife,  pendente  lite, 
on  a  petition  filed  therefor  and  notice  thereof 
to  the  accused. 

4.  Husband  and  wife  «=s>303— Motion  to  qnash 
complaint  under  nonsupport  statute  helil 
properly  overruled. 

A  motion  to  quash  a  complaint  filed  under 
said  statute  and  in  the  form  prescribed  by  it* 
on  the  ground  of  conflict  between  the  statate 
and  the  constitutional  provisions  above  men- 
tioned, is  properly  overruled. 


5.  Husband  and  wife  ^s>30&— Defensive  pl< 
to  oomplaint  under  nonsupport  statute  held 
premature. 
As  such  complaint  is  not  a  chargfe  of  tlie 
offense  therein  named,  for  the  purposes  of  trial 
respecting  it,   but  only  for  the   purposes    of 
such  temporary  support  and  preliminary   ex- 
amination and  commitment  or  bail  to  ans^rer 
an  indictment  for  the  offense,  defensive  pleas 
thereto  are  premature. 
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6.  Hatband  and  wife  ^=»3I6— Order  for  pay- 
mente  to  wife  under  noneupport  statute  with- 
out petition  and  notloe  field  erroneous. 

An  order  requiring  tbe  husband  to  make 
monthly  payments  to  the  wife,  entered  in  such 
a  proceeding  without  a  petition  therefor  and 
without  notice  of  an  application  therefor,  after 
trial  and  conviction  on  such  a  complaint,  and 
incorporated  in  the  judgment  rendered,  is  not 
an  order  proyiding  for  support  pendente  lite, 
anthorized  by  section  3  of  said  act  (Code  Supp. 
1918,  c.  144,  §  16e[3],  sec.  5179c),  and,  even 
though  it  might  be  within  the  jurisdiction  of 
the  court,  and,  if  properly  made,  might  stand 
as  such  an  order,  on  reversal  of  the  judgment 
and  finding  in  other  respects,  it  is  at  least 
erroneous,  and  will  be  reversed  and  set  aside^ 
along  with  the  judgment  and  the  finding  of 
guilt  of  the  offense. 

7.  Husband  and  wife  ^=»320'— On  reversal  of 
oonvlotlon  under  nonsupport  statute  ease  may 
be  remanded. 

Upon  such  reversal,  it  is  prefer  to  remand 
the*  case  for  such  procedure  on  the  complaint 
and  warrant,  within  the  scope  and  limits  of 
the  statute,  as  may  be  available  to  the  com- 
plainant. 


Hrror  to  Gircalt  Ck)art,  BCason  Covrnty. 

Proceedings  by  the  State  against  Z.  L. 
Harris  for  nonsupport  of  complainant  wife. 
Judgment  requiring  defendant  to  pay  com- 
plainant a  monthly  sum  and  committing  him 
to  the  county  jail  in  default  of  a  recogni- 
zance for  personal  appearance  and  for  com- 
pliance witb  the  order  for  support,  and  he 
brings  error.  Reversed  except  in  so  far  as  it 
overruled  the  motion  to  quash  the  complaint, 
and  remanded  for  further  proceedings. 

Musgrave  &  Blessing  and  J.  E.  Beller,  all 
of  Point  Pleasant,  for  plaintiff  in  error. 

E.  T.  England,  Atty.  Gen.,  R.  Dennis  Steed, 
As9t  Atty.  6en.,  and  Somervllle  &  Somer- 
Tille  and  B.  H.  Blagg,  all  of  Point  Pleasant, 
for  the  State. 


POFFBNBARGER,  J.  The  Judgment  com- 
plained of  on  this  writ  of  error  was  rendered 
in  a  proceeding  by  a  wife  against  her  hus- 
band, on  the  ground  of  nonsupport,  under 
tlie  provisions  of  sections  16c(l)  to  16c(8)  of 
chapter  144  of  Barnes*  Code  of  1918  (Code 
Supp.  1918,  c.  144,  §{  16e[l>-16e[8],  sees. 
5179a'6179h),  and,  in  addition  to  a  require- 
ment that  the  defendant  pay  the  complainant 
$15  per  month,  for  her  support,  until  the  fur- 
ther order  of  the  court,  it  committed  him  to 
the  custody  of  the  sheriff  and  imposed  upon 
him  a  sentence  of  imprisonment  in  the  county 
Jail  with  hard  labor  on  the  public  roads,  for 
a  period  of  one  year,  unless  he  should  enter 
into  a  recognizance  in  the  penalty  of  $800 
with  good  and  sufficient  sureties,  to  make  his 
personal  appearance  in  court,  when  ordered 
«>  to  do,  and  to  comply  with  the  terms  of  the 
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order  respecting  support  and  any  subsequent 
modiflcation  thereof. 

[1]  An  argument  founded  upon  section  4 
of  art.  3  of  the  Oonstitution  of  this  state  and 
the  Fifth  Amendment  to  the  Constitution  of 
the  United  States,  and  submitted  in  support 
of  one  of  the  assignments  of  error,  assails 
the  validity  of  the  statute  on  which  the  pro- 
ceeding is  based.  Properly  construed  and  ap- 
plied, it  does  not  conflict  with  any  constitu- 
tional provision.  It  was  carefully  examined 
and  analyzed  with  reference  to  the  constitu- 
tional inhibition  of  prosecution  for  major 
offenses,  otherwise  than  upon  presentment  or 
indictment,  and  its  validity  affirmed,  in  Fish- 
er v.  Sommervllle,  83  W.  Va.  160,  98  S.  E.  67. 

[2]  It  was  held  in  that  case,  however,  that 
the  complaint  by  which  the  proceeding  is  ini- 
tiated performs  a  double  function.  For  en- 
forcement of  the  duty  to  render  support,*  it 
suffices  as  process.  Its  sufficiency  in  that 
sense  for  the  purposes  of  prosecution  for  the 
offense  created  by  the  statute  was  not  neces- 
sarily intended.  The  Legislature  could  have 
intended  to  make  it  operate  only  for  purposes 
of  arrest  and  preliminary  examination  and 
commitment.  In  respect  of  the  criminal  of- 
fense; and  we  held  that  it  had  so  intended, 
and  therefore  had  not  attempted  to  vest  pow- 
er and  jurisdiction  in  any  court,  to  entertain 
a  prosecution  for  the  offense,  otherwise  than 
upon  presentment  or  Indictment. 

In  its  procedure  on  the  complaint  and  war- 
rant, the  trial  court  has  gone  beyond  what 
we  so  held  could  have  been  and  was  intended 
by  the  Legislature  and  done  what  that  body 
did  not  necessarily  intend  to  vest  jurisdiction 
to  do.  It  tried  and  convicted  the  accused  on 
the  complaint  and  without  a  presentment  or 
indictment.  If  such  jurisdiction  could  have 
been  vested,  the  trial  and  conviction  are  void, 
under  the  interpretation  put  upon  the  statute 
in  Fisher  v.  Sommervllle,  because  it  did  not 
vest  it.  If,  on  the  other  hand,  the  Legisla- 
ture had  not  power  to  vest  it,  by  reason  of 
constifutional  limitations,  but  nevertheless 
attempted  to  do  so,  the  trial  and  conviction 
are  void. 

It  is  unnecessary  to  inquire  whether  the 
limitation  of  the  Constitution  of  the  state, 
saying,  "No  person  shall  be  held  to  answer 
for  treason,  felony  or  other  crime,  not  cog- 
nizable by  a  justice,  unless  on  presentment 
or  indictment  of  a  grand  jury,"  is  to  be  test- 
ed, in  respect  of  its  scope,  by  the  jurisdiction 
of  justices  as  it  was  at  the  date  of  the  adop- 
tion of  the  Constitution,  or  by  such  jurisdic- 
tion as  has  been  or  may  be  subsequently 
fixed  and  detennined  by  legislative  action. 
The  offense  here  involved  did  not  exist  at  the 
date  of  the  adoption  of  the  organic  law  and 
it  is  not  now  cognizable  by  a  justice.  It  was 
first  created  by  chapter  13,  Acts  1901,  which 
made  it  an  offense  cognizable  by  a  justice. 
That  act  was  repealed  by  chapter  51,  Acts 
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1917  (Code  Supp,  1918.  c.  144,  H  16e[l]-16e 
[8],  sees.  5179a-5179h),  which  vested  the  Ju- 
risdiction of  the  offense  in  the  Juvenile,  cir- 
cuit, intermediate,  and  criminal  courts. 

The  interpretation  put  upon  the  statute  by 
the  trial  court  cannot  be  sustained.  As  so 
interpreted,  it  would  be  manifestly  unconsti- 
tutional, because  it  would  attempt  to  do 
what  the  Constitution  expressly  forbids. 
The  clearly  permissible  construction  put  up- 
on it  in  Ei^er  v.  Sonnnerville  avoids  this  con- 
sequence and  effectuates  the  legislative  pur- 
pose and  intent.  Repetition  and  elaboration 
of  the  reasoning  upon  which  the  c<Miclusion 
expressed  in  that  case  is  based  are  unneces- 
sary. We  perceive  nothing  of  value  that  can 
be  added. 

It  follows  that,  in  so  far  as  the  order  com- 
plained of  finds  the  plaintiff  in  error  guilty 
of  an  offense  under  the  statute  and  sentences 
him  to  imprisonment  and  labor  on  the  public 
roads,  and  provides  for  his  release  from  such 
imprisonment  and  labor,  by  entry  into  a  re- 
cognizance in  the  penalty  and  with  the  sure- 
ties and  condition  therein  prescribed,  it 
must  be  reversed,  set  aside,  and  annulled. 

[3]  The  court  had  Jurisdiction  and  power, 
however,  to  inquire,  preliminarily,  whether 
there  was  probable  cause  for  holding  the  ac- 
cused, by  proper  procedure,  to  answer  an 
indictment  for  the  offense,  and  to  enter  an 
order  "providing  for  the  support"  of  the 
complainant,  ''pendente  lite."  The  procedure 
for  accomplishment  of  the  latter  purpose  in- 
cludes a  "petition  of  the  complainant"  and 
"notice  to  the  defendant"  Barnes'  Code 
1918,  ch.  144,  sec  16c(3),  Code  Supp.  1918,  c 
144,  §  16e(3),  sec  5179c.  But  the  order  pro- 
viding for  support  entered  in  this  case,  does 
not  purport  to  be  one  for  support  "pendente 
lite."  Although  it  requires  payment  of  $16 
per  month,  until  changed  or  modified,  it  is 
carried  into  Imd  made  part  of  the  Judgment, 
and  security  of  performance  thereof  is  made 
a  condition  of  release  from  the  Imprisonment 
and  labor  imposed  by  the  Judgment  '  Hence, 
it  obviously  provides  for  >  permanent  support. 
Besides,  the  court  made  no  inquiry  as  to  the 
propriety  of  an  order  for  mere  temporary 
support  No  petition  therefor  was  filed  nor 
was  any  notice  of  an  application  therefor 
served  on  the  defendant.  At  any  rate,  the 
record  discloses  none.  Two  special  pleas 
tendered  by  the  defendant  were  rejected  by 


the  court,  and  his  notice  to  quath  the  com- 
plaint overruled.  Then  issue  was  Joined  on 
his  plea  of  not  guilty,  and  he  was  tried  and 
found  guilty.  The  order  for  support  fol- 
lowed all  of  this,  wherefore  it  could  not  have 
been  one  tot  support  "pendente  lite."  The 
litigation  had  come  to  a  final  order  and  Judg- 
ment when  it  was  entered.  It  was  part  of 
the  Judgment. 

Inasmuch  as  the  Judgment  was  void,  the 
order  might  be  within  the  Jurisdiction  of  the 
court  since  it  heard  the  evidence  relating  to 
the  status  of  the  parties,  and.  the  complaint 
was  sufficient  to  bring  them  into  oourt  and 
has  not  been  finally  disposed  of  in  the  man- 
ner contemplated  by  law ;  but  if  so,  it  was 
clearly  erroneous,  for  lack  of  proper  proced- 
ure, there  having  been  no  petition  for  it,  no 
notice  of  an  application  for  it  nor  any  in- 
quiry as  to  the  propriety 'of  such  an  order. 

[4]  The  motion  to  quash  the  complaint  and 
warrant  and  special  plea  No.  1  were  both 
founded  upon  the  theory  of  uncoi^stitutidnal- 
ity  of  the  statute.  A  conclusion  already  stat- 
ed sustains  the  overruling  of  the  motion  and 
rejection  of  that  plea. 

[6,  6]  Special  plea  No.  2  would  have  set  up 
an  adjudication  of  permanent  alimony  pay- 
able monthly  at  the  rate  of  $15  per  month  in 
favor  of  the  complainant,  by  a  court  of  the 
state  of  Arkansas.  It  was  properly  rejected. 
It  did  not  aver  payment  of  the  alimony.  If 
the  complaint  was  true  and  the  alimony  not 
paid,  disdoBure  of  the  Judgment  or  decree 
was  matter  of  aggravation  rather  than  de- 
fense. A  better  ground  of  Justification  of  its 
rejection,  however,  is  that  there  was  no  indict- 
ment no  sufficient  charge  of  an  offense,  tor 
the  purpose  of  trial,  to  which  it  could  be  in- 
terposed, if  it  would  have  been  a  proper  plea 
to  an  indictment.  Nor  was  there  any  peti- 
tion for  an  order  for  support  pendente  lite 
to  which  it  could  have  been  interposed,  if 
allowable  in  such  case. 

[7]  Upon  these  principles  and  conclusions, 
the  Judgment  complained  of  will  be  reversed, 
except  in  so  far  as  it  overruled  the  motion 
to  quash  the  complaint,  and  the  case  remand- 
ed for  such  procedure  on  the  complaint  and 
warrant,  within  the  scope  and  limits  of  tlie 
statute,  as  may  be  still  available  to  the  com- 
plainant, if  she  shall  be  advised  to  de* 
mand  it 
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<151  Ga.  S17) 
BATES  •!  al.  v.  BURDEN.     (No.  2049.) 

(Supreme  Ck>art  of  Georgia.    March  5,  1021.) 

(SyUahuti  hy  Editorial  Stalf.) 

f.  Executors    and    administrators    «=s>l99  — 
Where  Judoment  setting  aside  year's  support 
was  voiil,  infant,  wiio  did  not  ratify  agree- 
ment,  held  entitled  to  recover  undivided  in- 
terest. 
Where  a  judgment  setting  aside  land  as  a 
year's  support  for  the  widow  and  minor  chil- 
dren of  a  decedent  insufficiently  described  the 
land,  and  it  was  subsequently  agreed  between 
the  widow  and  children,  two  of  whom  were 
still  minors,  for  whom  the  widow  was  guardian, 
that   the  proceeding  should  be  amended,  and 
a  definite  sum  paid  by  the  widow  to  each  of  the 
children,  a  minor,  who  received  no  part  of  the 
estate   after  his  attainment  of  majority,  and 
did  no  other  act  tending  to  ratify  the  acta  of 
his  mother,  was  entitled  to  recover  an  undivid- 
ed interest  in  the  part  of  the  land  which  the 
mother  had  sold. 

2.  Appeal  and  error  ^s»  1195 (I)— Former  de- 
cision Is  law  ef  t|ie  case. 
The  decision  on  a  former  appeal  is  the  law 
of  the  case. 

Hill,  J.,  dissenting. 

Error  from  Superior  Ck>Qrt,  Elbert  Coun- 
ty;  W.  L.  Hodges,  Judge. 

Suit  by  S.  A.  Burden  against  J.  H.  Bates 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Geo.  G.  Grogan,  of  Elberton,  for  plaintiffs 
in  error. 

W.  D.  Tutt,  of  Elberton,  for  defendant  in 
error. 

ATKINSON,  J.  When  this  case  was  be- 
fore the  Supreme  (Tourt  on  a  former  occa- 
sion, the  judgment  refusing  a  new  trial  was 
reversed  on  account  of  error  In  rejecting  an 
amendment  to  the  answer.  The  decision 
rendered  by  this  court  was  in  the  following 
language: 


•« 


'Appraisers  to  set  apart  a  year's  support  for 
a  widow  and  minor  children  made  a  return, 
Betting  apart,  among  other  things,  358  acres 
of  insufficiently  described  land,  and  declaring 
that  the  widow  should  pay  off  specified  debts  of 
the  deceased.  She  took  possession  of  the  prop- 
erty and  paid  off  the  debts.  Subsequently  the 
point  was  made  by  some  of  the  children,  after 
attaining  majority,  that  the  judgment  setting 
apart  the  land  as  year's  support  was  void  on 
account  of  the  failure  to  sufficiently  describe 
the  same.  After  obtaining  legal  advice,  an 
agreement  was  entered  into  between  the  widow 
and  all  of  the  children,  only  two  of  whom  were 
znxziors  at  the  time  (the  widow  having  been 
appointed  guardian  for  the  minors),  that  pro- 
ceedings be  had  in  the  court  of  ordinary  for 
the  purpose  of  amending  the  judgment,  by  add- 
ing an  adequate  description  of  the  land.  Ac- 
cordingly proceedings  were  instituted,  and  an 


order  was  passed  by  the  ordinary  purporting  to 
amend  the  judgment  in  accordance  with  the 
terms  of  the  agreement.  The  agreement  fixed 
a  definite  sum  of  money  to  be  paid  by  the 
widow  to  each  of  the  children,  it  being  acknowl- 
edged that  the  widow  was  entitied  to  receive 
credit  for  the  amount  she  had  paid  in  settiing 
the  debts  of  the  estate.  For  the  purpose  of 
obtaining  the  money  to  make  the  settiement 
with  the  diildren  portions  of  the  land  were 
sold  by  the  widow.  On  attaining  his  majority 
one  of  the  minor  children,  the  defendant  in  er- 
ror, received  property  to  the  value  of  $160 
under  said  settlement,  and  afterwards  filed  suit 
in  ejectment  against  the  purchasers  of  a  por- 
tion of  the  land  for  a  one-seventh  undivided 
interest.  The  equitable  amendment  to  the  an- 
swer alleges  that  the  sums  of  money  agreed 
upon  were  accordingly  paid  to  all  of  the  chil- 
dren, the  widow,  as  guardian  for  the  minors, 
receiving  the  sums  due  them.  The  defendants, 
in  addition  to  the  general  denial,  offered  an 
amendment  setting  out  all  of  the  facts  above 
stated.  The  court  rejected  the  amendment  on 
the  ground  that  the  original  judgment  setting 
aside  a  year's  support  was  void  and  could  not 
be  amended.  After  introduction  of  evidence 
by  the  plaintiff  the  court  directed  a  verdict  in 
his  favor.  The  defendants  filed  pendente  lite 
exceptions  to  the  rejection  of  the  amendment 
offered  by  them,  and  in  the  bill  of  exceptions  as- 
signed error  thereon.  They  also  moved  for  a 
new  trial,  and  excepted  as  to  the  judgment 
overruling  the  motion.  Held,  that  it  was  er- 
roneous to  reject  the  amendment.  The  rights 
of  the  parties  rest  upon  the  agreement  between 
the  widow  and  all  of  the  children,  and  not  upon 
the  judgment.  The  parties  owning  the  entire 
interest  agreed  that  the  mother  should  have 
all  of  the  property  upon  payment  of  the  debts 
and  of  a  fixed  sum  to  each  child.  This  agree- 
ment was  not  attacked  for  fraud,  and  is  binding 
upon  all  of  the  adult  parties,  and  upon  the  de- 
fendant in  error  because  of  his  ratification 
after  attaining  his  majority.  In  this  connection 
see  Winn  v.  Lunsford,  180  Ga.  436,  442,  61  S. 
B.  9.  The  rejection  of  the  amendment  deprived 
the  defendants  of  a  defense,  the  evidence  of 
which  they  were  entitied  to  submit  to  a  jury. 
The  court  erred  in  overruling  the  motion  for 
a  new  trial."  Bates  v.  Burden,  148  Ga.  157, 
06  S.  E.  178. 

[1,2]  After  the  remittitur  was  made  the 
judgment  of  the  trial  court,  the  def^idants 
were  allowed  to  amend  their  "plea  in  accord- 
ance with  the  decision  of  the  Supreme  Court, 
and  they  introduced  evidence  in  support  of 
the  plea  as  amended.  The  only  evidence 
tending  to  show  payment  to  the  plaintiff  for 
his  part  under  the  decision  was  payment  to 
his  mother  as  his  guardian.  There  was  no 
evidence  that  he  received  any  part  of  the 
estate  after  his  attainment  of  majority,  or 
that  he  did  any  other  act  tending  to  ratify 
the  act  of  his  mother.  There  was  no  evi- 
dence that  the  widow  elected  to  take  a  share 
of  her  deceased  husband's  estate  as  an  heir 
at  law.  The  decision  by  this  court  above 
set  forth  is  the  law  of  the  case,  and  the 
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judge  did  not  err  in  directing  the  verdict  for  r  ly  maintained  the  Bull  sluice  dam  In  carry- 


the  plaintiff  for  an  undivided  one-seventh  in- 
terest in  the  land. 

Judgment  affirmed. 

All  the  Justices  concur,  except  HILL,  J., 
dissenting. 


(151  Oa.  241) 

ROBERTS  at  al.  v.  GEORGIA  RY.  &  POWER 

CO.    (No.  1885.) 

(Supreme  Court  of  Georgia.    March  4,  1921.) 

fSyUahuM   ly   the   Court.) 

Nuisance  ^=942— Alienee   not  liable  for  dam- 
agea  accruing  before  notice  to  abate. 

A  grantee  or  alienee  of  property  causing  a 
nuisance  is  not  liable  for  damages  caused  by 
its  continued  maintenance  and  accruing  prior 
to  a  notice  or  request  to  abate. 

Certiorari  from  Court  of  Appeals. 

Suit  by  I.  M.  Roberts  and  others  against 
the  Georgia  Railway  &  Power  Company.  A 
Judgment  for  defendant  was  affirmed  by  the 
CJourt  of  Appeals  (24  Ga.  App.  064,  101  S.  E. 
813),  and  plaintiffs  bring  certiorari.  Af- 
firmed. 

Vickery's  creek,  known  also  as  "Big 
Creek,"  is  a  tributary  to  the  (Chattahoochee 
river,  and  approaches  the  river  at  the  town 
of  Roswell  from  the  north  side.  The  Laurel 
Mills  Manufacturing  Company  owned  several 
tracts  of  land  forming  one  body  at  arid  near 
the  confluence  of  the  two  streams.  This 
body  of  land  bordered  the  river  above  and 
below  the  mouth  of  the  creek,  and  Included 
the  bed  of  the  latter  stream.  On  this  land 
was  a  water  power  supplied  by  waters  from 
the  creek.  In  1862  the  Laurel  Mills  Manu- 
facturing Company  developed  the  water 
power,  and  erected  and  equipped  a  factory 
near  the  Juncture  of  the  two  streams.  As  a 
part  of  the  manufacturing  plant  there  were 
certain  buildings  located  along  the  river 
front  and  on  both  sides  of  the  creek.  The 
natural  fall  in  the  bed  of  the  river  was  suffi- 
cient to  carry  the  water  off  without  overflow 
or  Injury  to  the  buildings,  machinery,  or 
other  property  of  the  manufacturing  plant 
or  interference  with  its  operation.  In  1902 
the  Atlanta  Water  &  Electric  Power  Com- 
pany, a  chartered  public  service  corporation, 
constructed  a  dam  across  the  river  at  Bull 
sluice,  about  three  miles  below  the  mouth  of 
Vickery's  creek,  which  was  of  sudi  height 
and  character  as  to  elevate  or  cause  back 
water  in  the  river  at  and  above  the  Laurel 
Mills  property.  Subsequently  the  Atlanta 
Water  &  Electric  Power  Company  sold  its 
property  to  the  Georgia  Railway  &  Power 
Company,  another  public  service  corporation, 
and  executed  a  deed,  dated  March  8,  1912. 
The  (reorgia  Railway  &  Power  Company  took 
possession  under  that  deed,  and  continuous- 


ing  on  the  work  for  which  it  was  incorporat- 
ed. Gn  August  6,  1911,  I.  M.  Roberts,  G.  W. 
Wing,  and  J.  P.  Brooke  became  purchasers 
of  the  Laurel  Mill  property,  and  received  a 
deed  therefor  from  the  trustee  in  bankruptcy 
of  the  Laurel  Mill  Company.  Subsequently 
G.  W.  Wing  sold  his  undivided  interest  In  the 
property  to  his  cotenants,  and  executed  a 
deed  to  them,  dated  June  9,  1917.  Oq  June 
26,  1917,  I.  M.  Roberts  and  J.  P.  Brooke  in- 
stituted an  action  for  damages  against  the 
Georgia  Ra^way  &  Power  Company,  on  the 
basis  of  injury  to  their  said  property  by  a 
continuing  nusiance.  In  stating  the  nui- 
sance and  its  injurious  effects,  the  petition 
alleged,  among  other  things: 


t*4 


On  or  about  the  year  1902,  there  was  con- 
structed a  dam  across  the  said  Chattahoochee 
river  approximately  50  feet  high  at  a  point 
known  as  Bull  sluice  about  three  miles  below 
the  properties  above  described,  thereby  creating 
a  large  reservoir  which  extends  up  to,  alongside 
of,  above,  and  beyond  the  properties  of  peti- 
tioners, and  which  is  used  by  the  defendant,  in 
connection  with  its  ^power  House  and  machinery, 
in    generating    electricity.    ♦    ♦    ♦    That    the 
erection  of  said  dam  and  the  creation  of  said 
reservoir,!  and   the  continued  maintenance   by 
the  defendant  of  said  dam  and  reservoir,  has 
created  a  nnisance,  and  is  a  continuing  nuisance, 
which  has  been  a  nuisance  [since]  the  same  was 
built  and  constructed,  and  which  is  now  a  nui- 
sance, and  has  been  maintained  by  the  defend- 
ant since  on  or  about  March  6, 1912,  and  is  now 
being  maintained  by  the  defendant  as  a  perma- 
nent and  continuing  nuisance  to  the  injury  and 
damage  to  the  petitioners  to  the  amount  herein 
alleged.    ♦    ♦    •    The  defendant  acquired  title 
to  said  dam  and  reservoir  on  or  about  March 
6,  1912,  since  which  time  defendant  has  con- 
tinued to  maintain,  and  is  now  maintaining,  the 
same  as  a  continuing  nuisance  as  herein  set 
out,  and  to  the  great  injury  and  damage  to  the 
petitioners    in    the    amounts    specified   herein. 
*    *    *    The  erection  of  said  dam  and  the  con- 
struction of  said  reservoir,  and  the  continued 
mainteuance  of  the  same  by  the  defendant,  has 
been  and  is  a  continuing  nuisance,  for  the  rea- 
son that  it  has  caused  and  is  causing  the  waters 
in  said  river  to  pond  up,  and  to  deaden  the  flow 
and  retard  the  velocity,  and  to  back  water  up 
to,  alongside  of,  above  and  beyond  the  proper- 
ties of  the  petitioners,  and  into  the  tailway  and 
up  to  and  into  the  power  house,  and  over  the 
turbine  wheels  used  in  driving  the  machinery 
in  petitioners'  factory,   causing  large  deposits 
of  sand,  dirt,  logs,  rafts,  drifts,  and  brush  and 
[to?]  accumulate  and  be  deposited  in  the  bed 
of  said  stream,  forming  in  places  islands  con- 
sisting of  several  acres.    •    *    *    Said  condi- 
tions have  been  gradually  growing  worse  from 
year  to  year  and  from  time  to  time,  especially 
so  since  the  acquisition  of  said  property  by  the 
defendant,  and  are  gradually  continuing  to  grow 
worse  all  the  time.    •    •    •    Since  the  erection 
of  said  dam  and  reservoir  and  its  maintenance 
by  the  defendant,  the  bed  of  said  stream,  which 
was  formerly  rock,  clear  of  sand,  is  now  cov- 
ered with  mud  and  sand  to  a  depth  of  seTeral 
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feet  in  places  below  petitioners'  properties  and 
alongside  of  petitioners'  properties,  and  the 
water  in  said  stream  has  been  elevated  and 
raised  several  feet,  which  is  shown  along  the 
banks  of  petitioners'  properties  and  the  tailway 
of  petitioners'  power  hoase,  which  said  deposits 
of  sand  and  mud  and  the  devation  of  said  wa- 
ters have  checked  and  impeded  the  flow  in  said 
tailway  and  impaired  the  valne  and  affected  and 
injured  petitioners'  power  plant  and  the  prop- 
erties of  petitioners  as  herein  set  out." 


Special  damages  attributable  to  the  con- 
tinuance of  the  nuisance,  sustained  by  plain- 
tlflPs,  were  alleged  to  arise  from  reduction  of 
power  of  plaintiff's  water  power,  rendering 
it  inefficient,  and  necessitating  an  abandon- 
ment of  the  operation  of  the  factory;  from 
flooding  tbe  factory  and  certain  buildings 
along  the  river  front  in  time  of  higb  water, 
causing  injury  to  the  factory  machinery  and 
the  several  buildings  and  depreciating  their 
market  value;  from  the  creation  of  "foul 
odors  and  obnoxious  stenches,  causing 
miasma  and  malaria,"  thereby  rendering 
certain  houses  uninhabitable  and  decreasing 
their  market  value;  from  enforced  shutting 
down  of  the  factory,  causing  certain  houses 
occupied  by  employees  of  the  factory  to  be- 
come useless  and  of  less  market  value.  The 
petition  alleged  a  right  of  the  plaintiffs  to 
recover  all  such  damages  as  flowed  to  them 
from  the  causes  stated  above,  within  the 
four  years  preceding  the  institution  of  the 
suit.  It  is  also  alleged  that  on  the  8th  day 
of  June,  1917,  petitioners  gave  written  notice, 
as  required  in  Civil  Code,  |  4458,  to  the 
Georgia  Railway  A  Power  Company,  as  own- 
er by  assignment  of  the  Bull  sluice  dam  and 
reservoir,  to  abate  the  same  as  a  nuisance. 
Xo  demurrer  was  filed,  but  the  defendant 
answered.  On  the  trial  there  was  no  evi- 
dence of  damage  on  account  of  "foul  odors" 
and  "obnoxious  stenches,"  but  there  was 
evidence  tending  to  show  title  in  the  plain- 
tiffs as  alleged,  and  injury  to  their  property 
as  described  in  the  petition;  but  there  was 
no  evidence  to  show  any  change  in  the  dam 
after  the  defendant  purchased  the  property, 
or  any  special  damages  or  injury  to  the  proi>- 
erty  during  the  18  days  intervening  between 
the  date  of  the  notice  and  the  date  of  the 
suit  There  was  evidence  as  to  certain 
flaahboards  on  top  of  the  dam;  but  the  deed 
to  defendant  shows  that  this  equipment  was 
part  of  the  dam  at  the  time  of  the  purchase 
by  it  At  the  conclusion  of  the  plaintiffs' 
evidence,  the  Judge  granted  a  nonsuit  The 
plaintiffs  excepted.  The  Judgment  of  the 
trial  court  having  been  affirmed  by  the  Court 
of  Appeals,  the  case  is  here  for  decision  on 
certiorari. 

Bichard  B.  Russell,  of  Atlanta,  Richard 
B.  Russell,  Jr.,  of  Winder,  and  Fred  Morris 
and  Campbell  Wallace,  both  of  Marietta,  for 
paintiffs  in  error. 


ATKINSON,  J.  As  shown  by  the  allega- 
tions of  the  petition,  the  action  is  based  on 
continuance  of  a  nuisance  created  by  the  de- 
fendant's grantor  in  1902.  There  is  no  al- 
legation that  the  defendant  made  any  change 
in  the  dam  after  its  purchase.  The  evi- 
dence as  to  occasional  use  of  certain  fiai^ 
boards  on  top  of  the  dam  did  not  show  a 
change  in  the  use  of  the  dam,  because  the 
deed  to  the  defendant  shows  that  the  flash- 
boards  constituted  a  part  of  the  dam  at  the 
time  of  its  purchase.  Such  being  its  char- 
acter, the  case  is  not  one  for  application  of 
the  ruling  in  Middlebrooks  v.  Mayne,  96  Ga. 
449,  23  S.  B.  398,  to  the  effect  that  a  notice 
is  not  "essential  to  the  maintenance  of  an  ac- 
tion against  the  alienee  for  injuries  occasion- 
ed by  changes  made  by  himself  in  the  char- 
acter or  structure  of  the  nuisance." 

The  controlling  question  in  this  case  is 
whether  the  grantee  or  alienee  of  property 
causing,  a  nuisance  is  liable  for  damages 
caused  by  its  continued  maintenance  and  ac- 
cruing prior  to  a  notice  or  request  to  abate 
the  same.  The  cause  of  action  in  the  case  of 
Bonner  v.  Welbom,  7  Ga.  296,  may  be  sum- 
marily stated  thus:  In  1843  Alfred  Welbom 
erected  a  miUdam  on  his  own  land,  adjoin- 
ing the  property  known  as  the  "Meriwether 
Warm  Springs,"  then  the  property  of  Sey- 
mour R.  Bonner.  In  1845  Seymour  R.  Bon- 
ner sold  and  conveyed  this  property  to  Robert 
Bonner.  In  1847  Robert  Bonner  instituted 
an  action  for  damages  against  Alfred  Wel- 
bom on  the  basis  that  the  millpond  formed 
by  constructing  the  dam  across  the  stream 
was  a  nuisance,  and  that  its  continuance  dur- 
ing the  year  1846  had  rendered  the  vicinity 
unhealthy,  which  injuriously  affected  the 
plaintiff's  hotel  business  at  Meriwether 
Warm  Springs  and  caused  him  pecuniary 
loss.  A  verdict  for  the  defendant  was  re- 
tumed.  The  plaintiff  excepted,  assigning 
error  on  certain  rulings  of  the  court  on  the 
admissibility  of  evidence,  and  upon  an  ex- 
cerpt from  the  charge  to  the  Jury.  The  Judg- 
ment was  reversed,  one  of  the  Judges  dis- 
senting. Separate  opinions  were  rendered 
by  each  of  the  three  Judges.  The  defendant 
Welbom  was  not  an  assignee,  but  was  the 
original  builder  of  the  dam  and  the  owner  of 
the  same  when  the  action  was  brought;  and 
consequently  the  exact  case  now  for  decision 
was  not  Involved.  However,-  the  controlling 
question  Involved  was  learnedly  discussed  by 
each  of  the  Judges,  and  the  sev^ith  headnote 
of  the  opinion  Is  as  follows: 

"The  alienee  of  the  person  who  erected  the 
nuisance  is  liable  for  the  continuance  of  the  nui- 
sance, but  only  on  request  to  abate  it.'* 

After  dtlng  a  number  of  EngUsh  cases  and 
enunciating  certain  pertinent  principles. 
Judge  Nisbet  in  his  opinion  said: 

The  conclusion  from  these  principles  is  ir- 


Colqultt  &  Conyers,  of  Atlanta,  for  defend- 1  resistible  that  he  who  does  hurt  or  damage  to 
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liable  withont  notice  or  reqnett.  There  it  but 
one  exception  to  this  role,  'and  that  is  where 
the  assignee  of  him  who  erected  the  nuisance 
ia  sued.  This  exception,  to  my  mind,  is  not  al- 
together consistent  with  the  principles  upon 
which,  this  kind  of  action  is  founded.  The  au- 
thorities, however,  recognize  it,  as  will  appear, 
and  I  yield  to  authority/' 

Further  he  said: 

''As  to  the  exception,  that  request  is  neces- 
sary where  the  action  is  against  the  sJienee  of 
hvn  who  first  erected  the  nuisance,  I  have  to 
say  that  it  is  sustained  in  the  case  of  Penrud- 
dock,  5  Coke,  100,  also  in  2  Greenlf.  Rep.  90. 
I  do  not  question  this  rule  on  authority.  The 
alienee  is  liable,  because  he  continues  the  nui- 
sance, which  is  the  same  as  a  new  wrong." 

Jndge  Lampkin  concurred  in  the  general 
views  and  reasons  of  Judge  Nisbet,  and  pro- 
ceeded to  deliver  an  elaborate  opinion  in  the 
course  of  which  he  referred  to  the  question 
of  notice  to  abate.  After  discussing  a  num- 
ber of  English  cases,  he  said: 

"Up  to  this  period,  we  find  nothing  in  the 
books  of  notice,  as  between  any  parties.  But 
Penmddock*s  Case  (5  Coke,  101)  established 
the  doctrine  that  where  suit  is  brou|rht  against 
the  feoffee  of  the  person  who  erected  the  nui- 
sance a  previous  request  to  abate  it  was  nec- 
essary; and  from  that  time  this  distinction 
seems  to  have  been  generally  followed,  both  in 
England  and  in  this  country." 

After  discussing  other  cases  it  was  again 
said: 

'^Thus  it  is  manifest  that  whenever  and  wher- 
ever the  doctrine  has  been  discussed  the  prin- 
ciple in  Penruddock's  Case  has  been  constantly 
cited,  and  always  adhered  to,  without  variable- 
ness or  shadow  of  turning,  whioh  is,  thai  in  an 
aeUon  for  a  oontinuance  of  the  nuisance,  against 
the  feoffee  of  the  wrongdoer,  whether  at  the 
instance  of  the  original  proprietor  of  the  prop- 
erty injured  or  his  assignee,  request  must  first 
he  made,  hut  that  as  againsi  him  that  com- 
mitted the  wrong,  the  original  erector  or  pro- 
motor  of  the  nuisaruye,  no  notice  is  necessary, 
no  matter  who  sues.  [Italics  ours.]  And,  as 
was  rightly  said  in  Winsmore  v.  Greenbank, 
'The  law  is  certainly  so,  and  the  reason  is  ob- 
vious*'  And  hence  we  conclude  that  the  present 
action  is  properly  brought  against  Welbom, 
who  erected  the  nuisance,  and  who  continued  to 
keep  it  up,  without  notice." 

It  thus  appears  that  Judge  Nisbet  and 
Judge  Lumpkin  both  were  of  the  opinion 
that  the  principle  announced  in  Penruddock's 
Case  was  the  law.  The  reversal,  under  ap- 
plication of  that  principle,  was  on  the  ground 
that  Welbom  was  the  original  constructor  of 
the  nuisance,  and  not  entitled  to  notice,  un- 
der the  principle  of  Penruddock's  Case. 
Judge  Warner  delivered  an  elaborate  dissent-  j 
ing  opinion,  in  the  course  of  which  he  dealt ' 
with  the  same  question.  He  also  ajrreed  that 
the  principle  announced  in  Penruddock's 
Case  was  the  law,  but,  applying  that 
l^rinciple,    said    in    effect    that,    inasmuch 


as  Roberi:  Bonner  did  not  own  the  Warm 
Springs  property  at  the  time  Welbom 
constructed  the  dam,  he  was  not  injured  by 
the  original  construction  of  the  nuisance, 
and  that  relatively  to  him,  an  alienee  acquir- 
ing the  Warm  Springs  property  to  1845,  and 
suffering  consequential  damage  to  his  busi- 
ness In  1846,  Welbom  could  only  be  held 
liable  on  the  basis  of  his  being  a  continuor 
of  the  original  nuisance,  and  that  he  would 
not  be  guilty  of  any  wrong,  as  against 
Robert  Bonner,  until  notice  or  request  from 
him  to  abate.  In  the  course  of  his  discus- 
sion of  this  subject  the  judge  said: 

"When,  in  the  eye  of  the  law,  could  the  de- 
fendant be  considered  as  a  wrongdoer,  as 
against  the  rights  of  the  plaintiff,  with  regard 
to  the  Warm  Springs  property?  From  the 
time  he  becaane  the  owner  of  the  property,  and 
notified  him  that  his  milldsm  was  injurious  to 
such  property,  and  requested  him  to  remove  it." 

It  thus  appears  that  the  principle  of  Pen* 
ruddock's  Case  was  recognized  by  the  entire 
bench  of  three  judges,  and  that  under  appli- 
cation of  that  principle  there  was  no  dis- 
agreement as  to  the  necessity  of  giving  to  an 
alienee  notice  to  abate  the  nuisance,  before 
such  alienee  would  become  responsible  for  in- 
juries resulting  from  such  nuisance.  The 
only  point  of  difference  was  as  to  the  necesr 
sity  of  notice  to  abate,  given  to  the  creator 
of  the  nuisance,  where  the  person  injurious- 
ly affected  was  himself  an  alienee  and  did 
not  own  the  property  injured  at  the  time  the 
nuisance  was  created.  The  opinions  render- 
ed by  the  judges,  sanctioning  as  authority 
the  decision  in  Penruddock's  Case,  pronounc- 
ed a  principle  declaring  the  responsibility  of 
an  alienee  for  continuing  a  nuisance  created 
by  another.  These  opinions  cannot  be  read 
without  reaching  the  conclusion  that  the 
judges  rendering  them  contemplated  that 
such  responsibility  of  an  alienee  would  com- 
mence with  the  giving  of  notice  to  abate  the 
nuisance.  More  than  10  years  after  the 
rendition  of  that  decision  the  first  Civil  Code 
of  this  state  was  adopted  by  the  General 
Assembly,  within  which  appeared  the  follow- 
ing section  (Code  of  1S63,  S  2943) : 

''The  alienee  of  a  person  owning  the  prop* 
erty  injured,  may  sue  for  a  continuance  of  the 
nuisance;  so  the  alienee  of  the  property  caus- 
ing the  nuisance  is  responsible  for  a  continu* 
ance  of  the  same.  In  the  latter  case,  there 
must  be  a  request  to  abate  before  action 
brought." 

This  language  has  appeared  in  every  sub* 
sequent  Civil  Code  of  the  state,  and  is  now 
section  4458  of  the  Civil  Code  of  1910.  This 
is  a  codification  of  the  common  law  as  Inter- 
preted in  the  decision  of  Bonner  v.  Welbom, 
supra;  and  it  now  has  the  force  of  statute 
law. 

The  great  contention  of  the  plaintiffs  is 
that  the  words,  "before  action  brought," 
employed  in  the  Code  section,  denote  merely 
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remedial  requirement  that  notice  be  giv^i  be- 
fore institution  of  a  suit,-  rather  than  that 
such  notice  is  a  requirement  before  respon- 
sibility for  continuance  of  the  nuisance  wiU 
attach  to  the  alienee  of  the  nuisance.  In  sup- 
port of  such  contention  counsel  cite  and  dis- 
cuss the  case  of  Penruddock  and  decisions  of 
courts  and  text-writers  that  preceded  andfol- 
^  lowed  it,  including  the  several  opinions  of 
the  Judges  in  Bonner  y.  Welborn,  supra,  and 
other  decisions  of  this  court  In  Central 
Ballroad  v.  English,  73  Ga.  366,  it  was  held: 

"Where  one  railroad  company  erected  a  nni- 
Bance,  and  was  subsequently  leased  to  another 
company,  which  continiied  to  maintain  such  nui- 
sance, if  the  owner  of  tiie  property  on  which 
it  was  situated  notified  the  president  and  offi- 
cers of  the  lessee  company  of  it,  and  his  ten- 
ant also  notified  the  section  vnast^  of  the  com- 
pany, this  was  sufficient  notice  and  demand  for 
abatement,  and  the  tenant  could  bring  an  ac- 
tion for  injnries  resulting  to  him  without  more. 
Notice  of  the  nuisance  is  sofficient** 

This  ruling  that  notice  to  the  alienee  of 
the  existence  of  the  nuisance  is  a  sufficient 
compliance  with  the  law  is  incompatible  with 
the  contention  that  the  "request  to  abate,*' 
referred  to  in  the  C!ode  section,  is  a  mere  re- 
medial requirement 

In  Southern  Railway  Ck>.  v.  Cook,  106  Ga. 
450,  453, 32  S.  E.  685,  686,  it  was  said: 

"^f,  however,  a  person  come  into  possession 
of  property  upon  which  there  is  an  existing 
nuisance,  before  an  action  can  be  maintained 
against  such  person  for  continuing  the  nni- 
sance,  it  is  essential  that  there  should  be  a  re- 
quest to  abate  it  before  any  liability  for  main- 
taining the  same  would,  arise"— citing  Bonner 
Y.  Welbom,  supra,  7  Ga.'  314;  W.  &  A,  B.  Co. 
T.  Gox,  93  Ga.  661,  20  S.  E.  68;  Middlebrooks 
r.  Mayne,  supra. 

So  in  Blackstock  y.  Southern  Bailway  Co., 

120  Oa.  414,  416,  47  S.  E.  902,  903,  it  is  said 
(inomaediately  after  quoting  the  Code  section): 

"If  before  an  action  can  be  brought  against 
the  alienee  of  the  property  causing  the  nui- 
sance, there  must  be  a  request  to  abate  the  nui- 
sance, then  it  is  evident  that  no  cause  of  action 
arises  against  such  alienee  until  such  request 
is  made.  The  cause  of  action  against  him  is 
con  tinning  a  nuisance  after  having  been  notified 
of  its  existence  and  requested  to  abate  it" 

Wliat  is  quoted  from  the  two  last  cases 
was  necessarily  said  in  showing  the  differ- 
ence in  the  two  causes  of  action  under  dis- 
oosslon,  and  therefore  was  not  obiter,  as 
connsel  contends.  See,  also,  20  B.  G.  L.  392, 
I  16,  and  cases  cited  under  note  8.  The  re- 
quest to  overrule  Southern  Bailway  Co.  v. 
Cook  and  Blackstock  y.  Southern  Bailway 
Co.,   Bupra,  is  denied. 

Giving  to  the  Code  section  the  construc- 
tion tliat  the  notice  to  abate,  therein  referred 
to,  is  not  merely  remedial,  but  is  a  provision 
that     must    precede    responsibility    of   such 


alienee,  the  Court  of  Appeals  did  not  err  tn 
affirming  the  judgment  granting  a  nonsuit 

Judgment  aflSrmed. 

All  the  Justices  concur. 


(ISl  Oa.  267) 

DUMAS  et  al.  v.  RIGDON,  Tax  Colleoter, 

et  al.    (No.  2088.) 

(Supreme  Court  of  Georgia.    March  4,  1921.) 

(SyUahuB  5y  iK%  Court.) 

1.  Schools  and  school  dittriots  «s» 1 07— Tax- 
payers not  intervenino  in  prooeedlno  to  vali- 
date bonds  or  suit  to  enjoin  Issuance  not  en- 
titled to  injunctien  anainst  collection  of  tax. 

/This  being  an  etiuitable  petition  to  enjoin 
the  collection  of  a  tax  to  pay  the  principal 
and  interest  of  bonds  issued  for  the  purpose 
of  building  a  sdioolhouse  in  a  designated  school 
district,  and  it  appearing  that  the  bonds,  the 
legality  of  which  had  been  attacked,  had  been 
duly  validated,  and  after  they  had  been  yalidat- 
ed  a  petition  was  brought  by  certain  taxpayers 
to  enjoin  their  issuance,  and  the  petitioners  in 
this  case  having  failed  to  intervene  either  in 
the  proceeding  to  validate  the  bonds  or  in  the 
subsequent  proceeding  to  enjoin  their  issuance, 
the  petitioners  will  not  now  be  heard  to  attack 
the  legality  of  the  bonds.  Th^  court  did  not 
err  in  refusing  an  injonction. 

(AddiUwial  SyUahiu  hy  Bditorial  Staff.) 

2.  Schools  and  school  districts  9s»i07— in  tnH 
to  en]oln  collection  of  tax  to  pay  bonds,  held, 
that  It  mloht  be  assumed  that  they  had  pass- 
ed Into  hands  of  Innocent  purchasers. 

Where  school  district  bonds  were  validated 
in  August,  1918,  and  in  a  suit  to  enjoin  collec- 
tion of  a  tax  for  their  pajrment  it  is  not  al- 
leged that  they  have  not  passed  into  the  hands 
of  innocent  purchasers,  it  may  be  assumed, 
from  the  length  of  time  since  their  issuance  and 
the  failure  to  deny  the  fact,  that  they  have 
passed  into  the  hands  of  innocent  purchasers. 

Error  from  Superior  Court,  Tift  County; 
B.  Eve,  Judge. 

Suit  by  B.  F.  Dumas  and  others  against 
T.  S.  Bigdon,  tax  collector,  and  others.  An 
injunction  was  refused,  and  plaintiffs  bring 
error.    Affirmed. 

B.  F.  Dumas  and  others,  citizens  and  tax- 
payers of  the  county  of  Tift,  and  who  reside 
In  and  own  property  within  that  portion  of 
said  county  which  is  alleged  to  be  contained 
in  the  Chula  school  district,  as  defined  by 
the  dounty  board  of  education,  brought  their 
petition  against  T.  S.  Bigdon,  tax  collector 
of  the  county,  B.  E.  Hall  and  the  other  mem- 
bers of  the  board  of  commissioners  of  roads 
and  revenues,  J.  D.  Cook  and  others  compos- 
ing the  board  of  education  of  the  county, 
and  A.  J.  Ammons,  county  superintendent  of 
education,  praying  for  injuncti(m  to  restrain 
the  enforcement  of  a  tax  levy  made  for  the 
year  1919,  for  the  purpose  of  paying  the 
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Iirincipal  and  Interest  upon  a  1x>nd  issue  of 
the  school  district  for  the  purpose  of  build- 
ing and  equipping  a  schoolhouse,  and  for 
other  equitable  relief.  It  is  alleged  that  the 
levy  of  the  tax  referred  to  is  illegal  and 
void,  because  the  Chula  school  district,  with- 
in which  the  taxes  were  levied  and  which 
will  be  collected  unless  enjoined,  is  not  now 
and  has  not  been  at  any  time  heretofore  a 
legally  created  school  district  within  the 
meaning  of  the  statutes  relating  to  the  sub- 
ject of  taxation  for  the  purposes  indicated; 
that  the  entire  territory  of  Tift  county  ha^ 
never  been  laid  off  into  school  districts,  nor 
have  the  district  lines  been  defined  and  mark- 
ed as  required  by  law,  nor  have  the  school 
districts  been  laid  off  according  to  lawf  but 
they  have  been  laid  off  In  disregard  of  the 
provisions  of  the  statutes  upon  that  subject; 
that  no  map  of  the  county  showing  the 
school  districts,  as  required  by  law,  has  been 
made;  that  certain  specified  lots  were  ille- 
gally transferred  to  the  Chula  school  dis- 
trict; that  several  lots  in  the  county  wer» 
not  in  any  school  district,  and  that  some 
four  or  five  lots,  containing  an  aggr^ate  of 
some  2,000  acres  of  land,  were  illegally  tak^i 
from  the  Chula  district;  that,  upon  other 
grounds  specified,  a  division  of  the  <!Ounty 
into  school  districts,  if  ever  made,  was  ille- 
gally made,  without  reference  to  best  intei^ 
est  and  the  convenience  of  those  who  were 
included  in  and  excluded  from  the  district; 
that  the  territory  from  which  the  tax  is  to 
be  collected  is  incapable  of  exact  determina- 
tion, never  having  been  exactly  laid  out, 
marked,  and  defined,  as  required  by  law; 
that  the  board  of  commissioners  of  roads 
and  revenues  are  without  authority  to  levy 
and  assess  the  tax  complained  of;  and  that 
for  other  reasons  the  levy  Is  illegal.  The 
defendants  filed  an  answer  and  a  demurrer 
and  also  a  plea  of  res  adjudicata.  The 
court,  after  considering  the  case  and  the  evi- 
dence submitted,  refused  the  injunction. 

Bussey  &  McNicholas,  of  Cordele,  and  R. 
L.  Tipton,  of  Ashbum,  for  plaintiffs  in  error. 

Fulwood  &  Hargrett,  of  Tifton,  for  de- 
fendants in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  Under  the  pleadings  and  the 
evidence  in  the  case  the  court  did  not  err  in 
refusing  the  injunction.  The  bonds  in  ques- 
tion were  duly  validated  in  accordance*  with 
the  provisions  of  the  Civil  Code  1910,  §  445 
et  seq.,  relating  to  bonds  and  their  valida- 
tion. Questions  of  whether  the  law  in  re- 
gard to  laying  off  the  county  Into  school  dis- 
tricts had  been  complied  with,  and  whether 
other  steps  were  taken  by  the  proper  county 
authorities  to  make  this  laying  off  and  divi- 
sion of  the  county  into  school  districts  con- 
formable to  law,  as  embodied  in  section  1531 
ct  seq.  of  the  Civil  Code,  upon  the  subject  of 
school    districts   and    local    tax    for   public 


schools,  could  and  should  have  been  made  in 
the  proceedings  to  validate  the  bonds,  the 
legality  of  which  is  now  challenged. 

The  school  district  here  in  question  was 
created  In  June,  1918.  Shortly  thereafter 
an  election  to  determine  whether  bonds 
should  be  issued  was  held,  and  in  due  course 
the  bonds  were  validated,  the  order  validat- 
ing the  bonds  having  been  passed  on  August 
17,  1918.  On  June  13,  1919,  A.  W.  Whiddon, 
a  citizen  and  taxpayer  of  the  Chula  school 
district,  filed  his  petition  against  I.  M.  H. 
Fletcher,  U  W.  Whiddon,  and  A.  E.  Whid- 
don, trustees  of  the  district,  in  which  the 
legality  of  the  issuance  of  the  bonds  in  ques- 
tion was  attacked,  alleging  that  they  had  not 
then  been  sold,  but  the  trustees  of  the  school 
district  were  then  negotiating  for  their  sale 
and  were  alftout  to  sell  them,  and  praying  for 
an  injunction  to  prevent  the  sale.  The  Judge 
refused  the  injunction.  The  petitioner  sued 
out  a  writ  of  error  to  this  court,  and  it  was 
held,  in  deciding  the  case: 

"Where  an  election,  held  to  determine  wheth- 
er bonds  should  be  issued  for  the  purpose  of 
building  and  equipping  a  scboolhouse  in  a  local 
school  district,  resulted  in  favor  of  such  is- 
suance, and  the  bonds  were  duly  validated  in 
accordance  with  the  terms  of  the  Civil  Code 
of  1910,  §  445  et  seq.,  a  citizen  and  taxpayer 
of  the  district  who  could  have  made  himself  a 
party  to  the  proceedings  to  validate  the  bonds, 
but  failed  to  do  so,  was  concluded  by  the  Jndg- 
mcnt  rendered,  and  could  not  thereafter  enjoin 
the  levy  and  collection  of  a  tax  to  pay  the  in- 
terest and  principal  of  the  bonds,  and  the  is- 
suance and  sale,  on  the  ground  that  there  had 
never  been  levied  in  said  district  as  a  unit,  dis- 
tinguished from  othei*  districts  of  said  county 
and  from  the  county  itself,  a  local  tax  for 
school  purposes  as  provided  by  the  act  of  1912w 
Acts  1912,  p.  176;  Park's  Ann.  Pol.  Code,  § 
1545  (a).'*  Whiddon  v.  Fletcher,  160  Ga.  39, 
102  S.  B.  350. 

[2]  The  illegality  of  the  bonds  to  that 
case  was  urged  upon  different  grounds,  it  Is 
true,  from  that  taken  here;  and  the  plain- 
tiffs in  error  insist  that  it  was  a  friendly 
suit.  Nevertheless  the  petitioners  could  have 
Joined  in  that  suit  and  have  raised  the 
grounds  of  illegality  here  set  forth,  and 
could  have  carried  on  the  litigation  in  a 
manner  entirely  serious  and  not  open  to  the 
charge  that  it  was  a  friendly  suit  We  do 
not  rule  that  the  suit  of  Whiddon  v.  Fletch- 
er and  the  decision  in  that  case  would 
sustain  the  plea  of  res  adjudicata;  but  it 
should  be  taken  into  consideration  in  pass- 
ing upon  the  question  as  to  whether  the 
Judge  properly  refused  the  injunction  in  the 
present  case,  and  the  decision  rendered  in 
the  Whiddon  Case  is  directly  applicable  to 
the  question  presented  here.  And  it  is  not 
amiss  to  state  here  that  there  is  no  allega- 
tion that  the  bonds  in  question  have  not  been 
passed  into  the  hands  of  innocent  purchas- 
ers.  And  that  such  is  the  case,  the  length.  o£ 
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time  since  their  issuance  and  fhe  failure  ni>- 
OQ  the  part  of  the  petitioners  to  make  denial 
authorize  ns  to  assome. 

Judgment  affirmed. 

All  the  Justices  concnr. 


(151  Ga.  306) 

LATIMER  V.  BRUCE.     (No.  1844.) 

(Supreme  Court  of  tSeorgia.    March  5,  1921.) 

fSyUalus  hy  Ediiarial  Staff.) 

1.  EJeotnsnt  ^s>69— When  lasd  described  In 
petition,  answer  describing  it  as  "premises 
in  dispute"  held  sufllclent. 

Where  the  petition,  in  an  action  to  recoy- 
er  the  possession  of  land,  described  tiie  land 
minutely,  an  answer  which,  after  responding 
to  the  allegations  of  the  petition,  set  up  an 
equitable  title  under  a  parol  contract  with 
plaintiffs  remote  grantor,  sufficiently  described 
the  land  as  "the  premises  in  dispute." 

2.  Ejectment  ^=>69~Answer  held  to  allege  con- 
tract for  land  on  valuable  consideration  not- 
withstanding use  of  word  "give." 

In  an  action  to  recover  land,  an  answer 
alleging  a  parol  contract  by  plaintiff's  remote 
grantor  to  give  defendant  the  property  if  she 
would  occupy  the  house  and  furnish  him  with 
table  board  for  the  rest  of  his  Ufe  did  not  use 
the  word  *'give"  as  denoting  a  technical  gift, 
but  alleged  a  contract  on  a  valuable  considera- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Give.1 


3.  Ejectment  #=»69  —  Answer  alleging  parol 
contract  of  sale  with  plaintiff's  grantor  held 
■ot  demurrable. 

In  an  action  to  recover  land,  an  answer 
alleging  a  parol  agreement  by  plaintiiTs  re- 
mote  grantor  that,  if  defendant  would  occupy 
the  house  and  furnish  him  with  table  board  for 
the  rest  of  his  life,  he  would  give  her  the 
property,  to  talce  effect  immediately,  was  not 
subject  to  general  demurrer. 


4.  Trial  «=»l9i  (3)— Instruction  to  determine 
what  contract  meant  and  whether  It  was 
meritorious  held  to  assume  its  existence. 

In  an  action  to  recover  land  in  which  de- 
fendant pleaded  a  parol  agreement  by  plaintiff's 
remote  grantor  to  give  her  the  property  if  she 
would  occupy  it  and  board  him  for  the  rest 
of  his  life,  an  instruction  to  take  the  case  and 
see  what  the  truth  was  and  see  what  the  con- 
tract meant  and  whether  it  was  meritorious 
and  complied  with,  etc.,  was  erroneous  as  as- 
suming the  existence  of  the  contract,  and  thus 
LQti  mating  or  expressing  an  opinion  on  the  facts 
of  the  case. 

5.  Trial  ^s=>236(l)— instniotion  held  Inaccurate 
as  requiring  Jury  to  believe  witnesses  unless 
dlseredited. 

An  instruction  that,  when  a  witness  had  not 
been  attacked  or  impeached  or  his  credibility 
impaired  and  had  not  been  contradicted,  the 
jury  was  authorized,  and  it  was  their  duty  to 
believe  him,  and  that  they  could  not  capricious- 
ly  disregard  the  testimony  of  a  witness  not 


contradicted,  rebutted,  impeached,  or  attacked 
according  to  law,  was  inaccurate  as  absolutely 
requiring  the  jury  to  believe  the  witness,  if  not 
discredited  in  one  of  the  ways  pointed  out. 

Error  from  Superior  Court,  Oobb  (bounty; 
Moses  Wright,  Judge. 

Action  by  P.  B.  Latimer,  Jr.,  against 
Marietta  Bruoe.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Mozley  &  Gann  and  Anderson  A  Roberts, 
all  of  Marietta,  for  plaintiff  In  error. 

McEIreath  A  Scott  and  Geo.  F.  Gober,  all 
of  Atlanta,  and  C.  M.  Dobbs,  of  Marietta,  for 
defendant  in  error. 

PER  CURIAM.  1.  In  an  action  of  com- 
plaint for  land  the  petitioi^  described  the 
land  minutely.  The  answer  admitted  that 
the  defendant  was  in  possession  of  the  land, 
but  denied  that  the  plaintiff  owned  it  After 
responding  to  the  allegations  of  the  several 
paragraphs  of  the  petition,  the  answer  pro- 
ceeded to  set  up  an  equitable  title  under  a 
parol  cmtract  with  the  plaintiff's  remote 
grantor.  This  part  of  the  answer  as  amend- 
ed described  the  land  as  "the  premises  in 
dispute."  The  alleged  parol  contract  was,  in 
substance,  that  If  the  defendant  would  oc- 
cupy the  house  and  furnish  the  plalntilTs 
grantor  with  table  board  for  the  rest  of  his 
life,  he  would  give  her  the  property,  the  gift 
to  take  effect  immediately,  and  would  him- 
self continue  to  pay  the  taxes  and  Insurance. 
Held: 

[1]  (a)  Construing  the  answer  as  amended 
in  connection  with  the  allegations  of  the  pe- 
tition specifically  descrlbipg  the  property  In 
dispute,  the  answer  sufficiently  described  the 
property. 

[2]  (b)  The  word  "give,"  as  employed  In 
the  answer,  when  considered  in  connection 
with  the  context,  does  not  denote  a  technical 
gift  The  answer  alleges  a  contract  upon,  a 
valuable  consideration. 

[3]  (c)  The  court  did  not  err  In  overruling 
the  g^ieral  demurrer  to  a  i>art  of  the  answer 
setting  up  the  contract 

[4]  2.  Upon  the  ground  that  It  assumed  the 
existence  of  "the  contract,"  thereby  intimat- 
ing an  expression  of  opinion  by  the  court,  er- 
ror is  assigned,  In  (Hie  ground  of  the  motion 
for  new  trial,  up(»i  the  follovelng  diarge  of 
the  court: 

"So,  under  the  rules  of  law  I  have  given 
you  in  charge,  take  this  case  and  see  what 
the  truth  is;  see  what  the  contract  meant, 
whether  it  was  meritorious  and  complied  with, 
whether  she  has  what  we  call  in  law  an  equi- 
ty; and,  if  you  find  she  has,  you  ought  to  find 
in  favor  of  the  defendant" 

The  exception  to  this  charge  is  well  found- 
ed. The  existence  of  the  contract  Is  as- 
sumed, and  this  fact  was  a  ocmtested  one  in- 
volving a  controlling  question  in  the  case; 
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and  tinder  the  positive  provisions  of  the  stat- 
ute inhibiting  an  intlmatioQ  or  ezpresslcm  of 
opinion  by  the  Judge  upon  the  facts  of  the 
case,  the  error  requires  the  grant  of  a  new 
trial.  This  necessarily  results  from  the 
charge  quoted;  for  it  stands  separate  and 
distinct  from  those  parts  of  the  charge  in 
which  the  court  had  properly  submitted  to 
the  jury  a  question  of  fact  to  be  determined 
by  them,  whether  the  contract  had  been  made 
or  not,  and  is  In  the  last  paragraph  of  the 
court's  charge. 

[6]  8.  E^or  is  also  assigned  upon  the  fol- 
lowing charge  of  the  court : 

''I  charge  you,  in  connection  with  witnesses^ 
that  you  can't  capriciously  disregard  testi- 
mony. Where  a  witness  has  not  been  attack- 
ed or  impeached,  or  his  credibility  impaired, 
and  has  not  been  contradicted  by  other  evi- 
dence, the  Jury  would  be  authorized  and  it 
becomes  their  duty  to  believe  such  witness. 
They  can't  capriciously  disregard  the  testi- 
mony of  a  witness  unless  the  same  has  been 
contradicted,  rebutted,  impeached,  or  attacked 
in  some  of  the  ways  known  to  the  law." 

This  charge  is  not  entirely  accurate^  in 
that  it  absolutely  requires  the  Juiy  to  believe 
a  witness  if  he  is  not  discredited  in  one  of 
the  ways  pointed  out  in  immediate  connec- 
tion with  this  requirement;  but,  when  this 
diarge  is  considered  In  connection  with  what 
preceded  it,  it  will  not  in  itself  require  the 
grant  of  a  new  trial. 

4.  No  other  assignment  of  error  shows 
cause  for  the  grant  of  a  new  trial,  and  the 
case  is  retumejd  for  another  hearing  upon  the 
grounds  indicated.  No  opinion  is  expressed 
as  to  the  suffldency  of  the  evidence. 

Judgment  reversed. 

All  the  Justices  concur. 


(151  6a.  312) 

THORNTON  v.  GERMANIA  FIRE  INS.  CO. 

(No.  1979.) 

(Supreme  CJourt  of  Georgia.    March  5,  1921.) 

(ByUabus  hy  Bdiiorial  Biaffo 

Appeal  and  error  ^=s>l  123— Case  returned  with- 
out instructions,  when  court  equally  divided 
on  question  certified. 

Where  the  Justices  of  the  Supreme  Ck>urt 
are  evenly  divided  on  a  question  certified  by 
the  Court  of  Appeals,  the  case  will  be  returned 
to  the  Court  of  Appeals  without  instructions, 
under  Const,  art.  6,  §  2,  par.  9  (C!iv.  Code  1910, 
§  6506). 

Certified  Question  from  Court  of  Appeals. 

Action  by  M.  B.  Thornton  against  the  6er- 
manla  Fire  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  brought  error  to 
the  Court  of  Appeals,  which  certified  a  ques- 
tion to  the  Supreme  Court  Question  not 
answered. 


G.  B.  Nottingham,  of  Sylvester,  and  B.  E. 
Cox,  of  Camilla,  for  plaintiff  in  error. 

Passmore  &  Forehand,  of  Sylvester,  and 
King  &  Spalding,  of  Atlanta,  for  defendant 
In  error. 

PER  CURIAM.  This  case  came  before 
this  court  on  a  question  certified  by  the 
Qourt  of  Appeals,  as  follows: 

'The  policy  of  fire  insurance  sued  upon  con- 
tained a  provision  that,  subsequent  to  the  burn- 
ing of  the  property  insured,  the  insured  'shall, 
if  required,  furnish  a  certificate  of  the  magis- 
trate or  notary  public  (not  interested  in  the 
claim  as  a  creditor  or  otherwise,  nor  related 
to   the   insured)    living   nearest  the  place   of 
fire,  stating  that  he  has  examined  the  circum- 
stances and  believes  the  insured  has  honestly 
sustained  loss  to  the  amount  that  such  magis- 
trate or  notary  public  shall  certify.'     Follow- 
ing this  and  other  provisions,  the  policy  con- 
tained the  following  stipulation:    'No  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the 
insured  with  all  the  foregoing  requirements,  nor 
unless  commenced  within  twelve  months  after 
the  fire.'    By  an  amendment  to  her  petition  the 
plaintiff  admitted  that  before  suit  she  did  not 
furnish  the  required  certificate  of  the  magis- 
trate or  notary  public  referred  to  above,  but 
in  paragraph  B  of  her  amendment  she  set  up 
the  following  reason  why  the  certificate  was 
not    furnished:     *B.  That    the    magistrate    or 
notary  public  not  interested  in  the  daim   as 
a  creditor  or  otherwise  nor  related  to  the  in- 
sured,  living  nearest  the   place   of  fire,   was 
Sheppard,  and  he,  the  said  Sheppard,  de- 
clined and  refused  to  make  any  statement  or 
furnish  any  certificate  stating  he  had  examined 
the  circumstances  and  believed  the  insured  had 
honestly  sustained  loss  to  the  amount  claimed 
by  her  or  to  any  amount  to  be  stated  by  su<^ 
magistrate,  for  the  reason,  as  given  by  him,  that 
he  had  not  seen  the  plaintiff's  property  that 
was  so  destroyed  by  fire  as  above  set  forth. 
that  he  knew  no  facts  upon  which  he  could  base 
an  opinion  to  be  expressed  in  such  certificate, 
and  therefore  declined  to  make  any  statement 
whatever  concerning  the  same,  though  request- 
ed so  to  do  by  the  plaintiff  herein  for   the 
purpose  of  furnishing  said  certificate   to    the 
defendant  herein. .  *    *    * '    The  plaintiff  fur- 
ther alleged  in  her  amendment,  in  effect,  that 
she  made  a  bona  fide  effort  to  furnish  the  re- 
quired certificate,  but  that,  as  the  magistrate 
refused  to  give  it  when  requested;   it  was  im- 
possible for  her  to  comply  with  this  provision 
of  the   policy,   and  that  under   such   circuna- 
stances  this  provision  is  not  binding  upon   her 
and  should  not  operate  to  defeat  her  right  to 
bring  suit  upon  the  policy.     Under  these   cir- 
cumstances did  the  court  err  in  striking,    on 
the  motion  of  the  defendant,  paragraph  B    of 
the  amendment  to  the  petition,  on  the  ground 
that  it  was  irrelevant  and  immaterial,  and    af- 
forded no  valid  excuse  for  the  plaintiff's  fail- 
ure to  furnish  the  required  certificate?'* 

The  question  certified  being  for  de<dsioii 
by  a  full  bendi  of  six  Justices,   who    are 
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eyenly  divided  In  opinion,  FISH,  O.  J.,  and 
HILL  and  GILBERT,  JJ.,  being  of  the  opin- 
ion that  the  court  did  not  err  in  striking  the 
amendment  to  plaintiff's  petition,  and 
BECK.  P.  J.,  and  ATKINSON  and 
GEORGE,  JJ.,  being  of  the  opinion  that  the 
court  did  err  in  striking  the  amendment  to 
plaintiff's  petition.  It  Is  considered  and  ad- 
judged that  the  case  be  returned  to  the 
Court  of  Appeals  without  Instructions,  as 
provided  In  article  6,  section  2,  paragraph 
9,  of  the  Constitution  (Civil  Code,  t  6506). 


(151  Ga.  240) 

JONES  V.  JONES.     (No.  2123.) 

(Supreme  Court  of  Georgia.    March  8,  1921.) 

(Syllalus  hy  the  Court.) 

Executors   and    administrators    ^s>544— Peti- 
tion   against   one  fraudulently   representing 
herself  as  widow  as  executor  de  son  tort 
held  to  state  cause  of  action. 
According  to  the  principles  ruled  in  Allen  v. 
Hurst,  120  Ga.  763,  48  S.  B.  341,  the  plaintirs 
petition  as  amended  set  out  a  cause  of  action 
under  Ciy.  Code  1910,  §  3886,  and  accordingly 
the  court  did  not  err  in  overruling  the  generiU 
demurrer. 

Error  from  Superior  CJourt,  Troup  Coun- 
ty; J.  R.  Terrell,  Judge. 

Suit  by  Mary  Jones,  for  herself  and  as 
next  friend  of  Bertha  Jones,  against  Nancy 
Jones  and  another.  Judgment  for  plaintiff!, 
and  defendant  named  brings  error.  Af- 
firmed. 

Mary  Jones,  for  herself  and  as  next  friend 
of  her  minor  daughter.  Bertha  Jones,  brought 
an  equitable  petition  against  Nancy  Jones 
and  La  Orange  Savings  Bank,  alleging  that 
Mike  Jones,  the  husband  of  Mary  and  father 
of  Bertha  Jones,  died  on  December  10,  1918, 
owing  no  debts,  and  leaving  an  estate  of  the 
value  of  $2,000,  consisting  of  cash  on  de- 
posit In  bank,  wheat,  corn,  hogs,  and  other 
personal  property;  that  he  had  deserted 
petitioners  several  years  prior  to  his  death, 
and  they  did  not  know  of  his  death  until 
some  time  after  it  occurred ;  that  upon  mak- 
ing inquiry  they  learned  that  Nancy  Jones, 
fraudulently  representing  herself  to  be  the 
widow  of  Mike  Jones  and  the  mother  of  two 
minor  children  by  him,  had  procured  from 
the  court  of  ordinary  of  Troup  county  a  judg- 
ment setting  apart  to  her  as  year's  support 
S700  in  cash  and  all  of  the  household  and 


kitchen  furniture;  that  petitioners  were 
ignorant,  uneducated  negroes,  residing  out- 
side of  Troup  county  and  in  Carroll  county, 
and  tliey  had  no  knowledge  of  the  applica- 
tion for  year's  support  imtll  after  the  Judg- 
ment had  t)een  entered;  that  the  $700  In 
cash  was  withdrawn  by  Nancy  Jones  from 
La  Grange  National  Bank  and  placed  by  her 
on  deposit  in  La  Grange  Savings  Bank ;  that 
Nancy  Jones  was  never  married  to  Mike 
Jones ;  that  any  children  bom  to  them  were 
not  bom  In  lawful  wedlock,  and  neither  she 
nor  they  were  entitled  to  inherit  from  him ; 
that  Nancy  Jones  had  taken  possession  of 
and  converted  to  her  own  use  the  entire  es- 
tate, and  was  wasting  and  dissipating  the 
same ;  that  she  was  insolvent  and  unable  to 
respond  in  damages  upon  any  Judgment 
which  might  be  obtained  against  her;  that 
there  had  been  no  administration  on  said 
estate,  and  no  one  had  the  legal  right  to 
take  charge  of  the  same ;  that  Nancy  Jones 
had  fraudulently  procured  possession  of  the 
proceeds  of  a  policy  of  insurance  upon  the 
life  of  Mike  Jones,  made  payable  to  Bertha 
Jones;  that  Nancy  Jones  is  an  executrix 
de  son  tort,  and  as  such  liable  in  double  the 
value  of  the  property  which  she  has  wrong- 
fully taken  possession  of  and  converted  to 
her  own  use.  The  prayers  are  that  Nancy 
Jones  be  enjoined  from  changing  the  status 
of  the  estate,  from  disposing  of  any  of  the 
property,  and  from  withdrawing  the  money 
on  deposit  in  La  Grange  Savings  Bank,  and 
that  the  bank  be  enjoined  from  paying  the 
same  out,  that  a  receiver  be  appointed  to 
take  charge  of  the  estate  and  collect  the  as- 
sets, for  judgment,  and  for  special  lien  on 
the  funds  on  deposit  with  La  Grange  Sav- 
ings Bank. 

The  defendant  demurred  to  the  petition  on 
the  grounds:  (1)  It  does  not  entitle  plaintiff 
to  the  relief  prayed.  (2)  The  cause  of  action, 
if  any,  vests  only  in  the  administrator  of 
the   deceased,   and   not   the   heirs   at  law. 

(3)  The  allegations  of  tr&ud  are  not  sufD- 
clent  to  authorize  a  court  of  equity  to  set 
aside  the  Judgment  of  the  court  of  ordinary. 

(4)  No  cause  of  action  is  set  forth.  Excep- 
tion is  taken  to  the  overruling  of  the  demur- 
rer. 

M.  U.  Mooty,  of  La  Grange,  for  plaintiff  in 
error. 

W.  T.  Tuggle,  of  La  Grange,  for  defend- 
ant in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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(151  Ga.  249) 

WELLS  V.   FIRST   NAT.  EXHIBITORS' 
CIRCUIT,  Inc.,  et  al.    (No.  1959.) 

(Supreme  Court  of  Georgia.    March  4,  1921.) 

(SyUaJHU  hy  Editorial  Staff,) 

1.  Contracts  #=s>323(l)— Between  leasee  of 
moving  ploturee  and  third  person  held  not  to 
show  Inability  to  perform  obligations  to  les- 
sor. 

Where  the  evidence  warranted  a  finding 
that  plaintiff,  under  a  contract  with  defendant 
leasing  certain  moving  pictures,  had  an  exclu- 
sive right  to  exhibit  the  pictures,  contracts 
between  plaintiff  and  a  third  party,  by  which 
plaintiff  agreed  to  permit  the  third  party  to  use 
the  pictures  so  far  as  he  was  able  to  do  so, 
and  another  contract  providing  that  the  third 
party  agreed  to  give  plaintiff  the  use  of  its 
theaters  for  the  exhibition  of  the  pictures  held 
not  to  show  as  a  matter  of  law  such  change 
in  conditions  as  disabled  plaintiff  from  comply- 
ing with  his  obligations  to  defendant  and  waiv- 
ed performance  by  defendant  of  the  contract. 

2.  Parties  ^=>59 (2)— Amendment  to  substitute 
as  plaintiff  one  obtaining  Interest  In  contract 
pending  suit  properly  disallowed. 

Where,  pending  a  suit  by  a  lessee  having 
an  exclusive  right  to  exhibit  moving  pictures 
to  prevent  the  exhibition  of  such  pictures  by 
others,  plaintiff  made  contracts  with  a  third 
party  for  the  exhibition  of  the  pictures  in  its 
theaters,  proposed  amendments  to  the  petition, 
substituting  such  third  party  as  plaintiff  alone 
or  jointly  with  the  original  plaintiff,  held  prop- 
erly  disallowed. 

Hill,  J.,  and  Beck,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Suit  by  Jake  Wells  against  the  First  Na- 
tional Exhibitors'  Circuit,  Incorporated,  and 
others.  Judgmait  fbr  defendants,  and  i^aln- 
tiff  brings  error.    Reversed. 

The  basis  of  the  litigation  is  a  contract 
entered  into  between  First  National  Exhibi- 
tors' Circuit,  Incorporated,  and  Jake  Wells, 
under  which  Wells  claimed  he  had  acquired 
the  exclusive  right  to  exhibit  within  the  city 
of  Atlanta,  during  a  given  period  of  time, 
certain  moving  pictures,  and  which  contract 
he  alleged  the  other  party  had  breached  by 
permitting  the  exhibition  of  one  of  the  pic- 
tures by  (Mterion  Theater  Company,  in  At* 
lanta,  during  the  period  covered  by  his  con- 
tract A  full  statement  of  the  contentions 
will  be  found  in  the  report  of  the  case  when 
it  was  here  previously.  Wells  v.  First  Na- 
tional Exhibitors'  Circuit,  149  6a.  200,  99  S. 
E.  615.  The  clause  of  the  contract  under 
which  the  plaintiff  claimed  the  exclusive 
right  to  exhibit  the  pictures  in  question  is  as 
follows: 

"Undersigned  exhibitor  hereby  leases  from 
First  National  Exhibitors'  Exchange  eight 
Charlie   Chaplin   special   releases   six   days   on 


r  each  such  release  on 


of  each  week,  first 


week  after  release  date,  and  agrees  to  keep 
and  perform  the  terms  herein  provided  and  pay 
the  amounts  specified  herein.  Each  subsequent 
release  after  the  first  to  be  used  on  the  same 
day  or  days  of  the  week  at  the  same  number  of 
days  after  release  date.  Theater  owner,  Jake 
Wells.  Theater  name,  ,  Seating  capac- 
ity,   ,  Street  address, .  City  of  At- 
lanta. Population,  175,000.  State,  Georgia. 
Price  of  the  entire  series  of  eight  releases, 
$2,000  to  be  paid  in  instaUments  as  per  con- 
tract below  and  on  reverse  side." 

Upon  the  final  trial  of  the  case  the  plain- 
tiff introduced  in  evidence  a  contract  made 
between  himself  and  Carolina  Amusement 
Company,  dated  December  12,  1919,  as  fol- 
lows: 

"Witnesseth:  That  whereas,  Jake  Wells  has 
heretofore  contracted  with  the  First  National 
Exhibitors'  Circuit  for  certain  moving  picture 
films  to  be  exhibited  in  the  cities  of  Atlanta 
and  Augusta,  Georgia,  especially  one  series 
known  as  the  Charlie  Chaplin  releases,  and  sev- 
eral others;  and  whereas,  litigation  has  been 
instituted  by  the  said  Jake  Wells  with  the  said 
First  National  Exhibitors'  Circuit  and  the 
Criterion  Theater  Company,  now  pending  iu 
Fulton  superior  court;  and  whereas,  the  Caro- 
lina Amusement  Company  desires  to  obtain 
the  use  of  such  pictures  as  may  have  been 
contracted  for  by  the  said  Jake  Wells  from 
the  said  First  National  Exhibitors*  Circuit: 
Now,  therefore,  in  consideration  of  the  pa^*- 
ment  by  said  Carolina  Amusement  Company  of 
the  sum  of  four  hundred  ninety-one  and  «5/i  oo 
($491.66)  dollars,  the  receipt  whereof  is  here- 
by acknowledged,  and  the  agreement  on  the 
part  of  said  Carolina  Amusement  Company 
to  pay  all  expenses  of  said  litigation  which 
may  have  been  incurred,  and  whidi  may  here- 
after be  incurred,  including  court  costs,  and 
the  further  agreement  of  said  Carolina  Amuse- 
ment Company  to  execute  any  and  all  bonds 
which  may  be  required  during  the  course  of 
such  litigation,  and  to  hold  the  said  Jake  Wells 
harmless  from  any  liability  growing  out  of  the 
execution  of  any  such  bonds,  even  if  the  said 
Wells  be  a  party  thereto,  the  said  Jake  Wells 
hereby  agrees  to  permit,  so  far  as  he  is  able 
to  do  so,  the  Car(4ina  Amusement  Company  to 
use  such  pictures  as  may  be  released  to  him 
under  any  and  all  said  contracts  pertaining  to 
the  cities  of  Atlanta  and  Augusta,  the  said 
Carolina  Amusement  Company  paying  to  him 
the  release  price  as  provided  in  said  contracts, 
and  the  said  Wells  further  agrees  that  upon  the 
termination  of  said  litigation,  or  its  settlement, 
whirh  settlement  shall  be  controlled  by  said 
Carolina  Amusement  Company,  to  execute 
transfers  of  such  contracts,  conveying  any 
and  all  the  interest  that  he  may  have  therein 
to  said  Carolina  Amusement  Company,  without 
recourse  on  him.  It  being  distinctly  under- 
stood and  agreed  that,  until  the  final  determina- 
tion of  said  litigation,  the  title  to  said  con- 
tracts and  all  rights  thereunder  shall  remain 
in  the  said  Jake  Wells,  except  as  herein  stated. 
And  the  said  Carolina  Amusement  Company^ 
further  agrees  to  hold   tJie  aaid  Jake  Wella 
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harmless  against  any  claims  growing  oat  of 
said  contracts,  or  the  actions  now  pending  or 
hereafter  institiited,  bj  anj  person  or  concern 

whatsoever." 

He  also  introduced  a  subsequent  contract 
made  between  the  same  parties  on  January 
19,  ld20,  as  follows: 

"Whereas,  the  undersigned,  Jake  Wells  and 
the   Carolina    Amusement    Company,    entered 
into  a  certain  agreement  dated  the  12th  day 
of  December,    1919,   covering  the   exhibition, 
etc.,  of  certain  films  known  as  Charlie  Chaplin 
releases,   a  copy  of  which  contract  is  hereto 
attached  and  made  a  part  hereof;  and  whereas, 
certain   rights  therein  sought  to  be  given  by 
Jake  Wells  to  the  Carolina  Amusement  Com- 
pany may  be  subject  to  objection  by  the  own- 
ers or  distributors  of  such  films:    Now,  there- 
fore, in  order  to  obviate  any  possible  objection 
of  the  parties  to  said  agreement  as  aforesaid, 
for  and   in  consideration   of  $5   each   to  the 
other  in  hand  paid,  do  now  matually  agree  to 
this  supplemental   agreement,   to  wit:     That 
in  lieu  of  that  part  of  the  original  agreement 
u'faerein  Jake  Wells  agrees  to  permit,  so  far 
as  he  is  able  to  do  so,  the  Carolina  Amusement 
Company  to  use  such  pictures  as  may  be  re- 
leased to  him  under  the  contracts  therein  re- 
ferred to,  and  the  said  Carolina  Amnsement 
Company  agreeing  to  pay  him  the  release  price 
as   provided   in   said   contracts,   the   Carolina 
Amasement  Company  now  agrees  to  give  Jake 
Wells  the  nse  of  the  Forsyth  or  Rialto  Thea- 
ters   in    Atlanta,    Georgia,    and   the   Augusta 
Theater  in  Augusta,  Georgia,  and  Jake  Wells 
i^rees  to  use  said  theaters  for  the  purpose  of 
»>xhibiting  any  and  all  of  the  said  Charlie  Chap- 
lin releases.     The  Carolina  Amusement  Com- 
pany is  to  have  and  receive  66%  per  cent,  of 
^he  net  receipts  arising  from  the  exhibition  of 
each  of  such  pictures,  and  the  balance  of  the 
net  receipts  to  belong  to  Jake  Wells,  the  said 
Wells  to  pay  all  charges  of  the  First  National 
Exhibitors'   Circuit,  Incorporated.     It  is  fur- 
ther mutually  agreed  that  the  control  of  the 
litigation   referred  to  in   said  original   agree- 
ment shall  be  exclusively  in  Jake  Wells,  and 
that  the  title  and  all  interests  in  said  lease  con- 
tracts shall  remain  in  him." 

At  the  conclusion  of  the  introduction  of  the 
plaintifrs  evidence,  the  Criteriom  Theater 
Company  moved  for*the  grant  of  a  nonsuit 
on  the  ground  that  no  conspiracy  had  been 
proved  against  it,  which  motion  was  overml- 
ed.  It  then  moved  for  the  grant  of  a  nonsuit 
on  the  ground  that  under  the  contracts  be- 
tween Wells  and  Carolina  Amusement  Com- 
pany, above  set  out: 

"The  plaintiff,  having  sold  the  contracts  and 
his  interest  in  the  litigation,  had  no  right  to 
proceed  in  the  case  and  was  entitled  to  no 
remedy  because  ot  said  contracts,  and  that 
there  was  no  mutuality  of  remedy  as  between 
plaintiff  and  defendants.*' 

Thereupon  the  plaintiff  offered  the  follow- 
ing amendment  to  his  petition: 

**Piai¥iti<f  asks  that  said  case  proceed  for  the 
joint  use  of  himself  and  of  the  Carolina  Amuse- 


.  EXHIBITORS'  CIKCUIT  26T 

8.IL) 

ment  Company,  a  corporation,  for  the  reason* 
that  said  Jake  Wells  has  entered  into  con- 
tracts with  the  Cardina  Amusement  Company" 

— being  the  contracts  set  out  above,  whidk 
amendment  having  been  disallowed,  he  of* 
fered  the  following  amendment: 

"Plaintiff  asks  that  said  case  proceed  for 
the  use  of  Carolina  Amusement  Company,  a 
corporation,  for  the  reason  that  said  Jake  Wells 
has  entered  into  contracts  with  Carolina 
Amusement  Company" 

— ^belng  the  contracts  above  set  out  This 
amendment  was  also  disallowed,  and, a  non- 
suit was  awarded.  Exception  is  taken  to 
the  judgment  disallowing  the  two  amend- 
ments to  the  petition,  and  to  the  award  of  a 
nonsuit 

Dodd  &  Dodd  and  Rosser,  Slaton,  Phillips 
&  Hopkins,  all  of  Atlanta,  for  plaintiff  Id 
error. 

J.  A  Branch,  Herbert  J.  Haas,  B.  A  Neely, 
and  McDaniel  &  Black,  all  of  Atlanta,  for  d^ 
fendants  in  error. 

PEIR  CURIAM.  1.  When  this  case  was 
first  before  this  court  the  contract  forming 
the  basis  of  the  suit  was  construed  to  be  am- 
biguous, and  it  was  held: 

"Where  the  trne  meaning  of  such  a  contract 
is  equivocal,  the  circumstances  existing  when 
the  contract  was  made,  as  well  as  the  exist- 
ence of  a  custom  so  well  known  that  the  par- 
ties must  have  contracted  jwith  the  intention 
that  it  would  apply  to  their  contract  may  be 
shown  by  parol  evidence." 

2.  It  was  also  held: 

"Where,  on  the  interlocutory  hearing  of  an 
equitable  petition  to  enjoin  a  breach  of  a  con- 
tract upon  the  ground  that  the  damages  which 
the  plaintiff  may  suffer  will  be  incapable  of 
ready  computation  and  ascertainment,  the 
judge,  upon  conflicting  evidence,  reaches  the 
conclusion  that  the  plaintiff  has  established  a 
right  to  an  injunction,  and  accordingly  grants 
the  same,  it  is  erroneous  to  allow  the  defend- 
ants to  dissolve  the  injunction  upon  the  giving 
of  a  bond  to  answer  the  final  judgment" 

3.  The  evidence  on  the  interlocutory  hear- 
ing was  conflicting  as  to  whether  Wells  was 
granted  the  right  to  the  exclusive  presenta- 
tion of  the  pictures. 

4.  On  final  trial,  as  shown  by  the  record 
now  before  us,  the  evidence  was  substantially 
the  same  as  on  the  interlocutory  hearing  and 
would  have  authorized  a  verdict  for  Wells, 
finding  that  he  was  entitled  to  the  exclusive 
privilege  of  exhibiting  the  films  under  the 
conditions  named  in  the  contract 

[1]  5.  Under  the  evidence  it  was  error  for 
the  court  to  award  a  nonsuit  <mi  the  ground 
that  as  matter  of  law  there  had  been  such  a 
change  in  conditions  as  to  ownership,  con- 
trol, and  character  of  the  theaters  as  to  show 
inability  of  Wells  to  comply  with  his  obliga« 
tions  under  the  contract  and  to  constitute  a 
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waiver  upon  his  part  of  perfonnance  by  First 
National  Exhibitors*  C^cuit,  the  other  party 
to  the  contract 

[2]  6.  The  judgment  disallowing  amend- 
ments to  the  petition  was  not  erroneous. 

Judgment  reversed. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  and  HILL,  J.,  who  dissent 

HILL,  J.  (dissenting).  In  TIfton,  Thomas- 
ville  &■  Gulf  By.  Co.  v.  Bedgood,  116  Ga.  945, 
43  S.  E.  257,  it  was  held: 

"Contract  rights  coupled  with  liabilities,  jdt 
involving  a  relation  of  personal  confidence  be- 
tween the  parties,  cannot  be  transferred  to  a 
third  person  by  one  of  the  parties  to  the  con- 
tract without  the  assent  of  the  other." 

Mr.  Justice  Little,  in  delivering  the  opin- 
ion of  the  court  in  that  case,  said: 

"All  choses  in  action  arising  under  contract 
may  be  transferred.  Executory  contracts  of  a 
certain  character  may  likewise  be  transferred. 
The  rule  universally  recognized  is  that  'rights 
arising  out  of  contract  canuot  be  transferred, 
if  they  are  coupled  with  liabilities,  or  if  they  in- 
volve a  relation  of  personal  confidence  such 
that  the  party  whose  agreement  conferred  those 
rights  must  have  intended  them  to  be  exer- 
cised only  by  him  in  whom  he  actually  confided.' 
Pollock  on  Contracts  (4th  Ed.)  425,  and  au- 
thorities cited.  Mr.  Clark  in  his  work  on  Con- 
tracts, (page  524),  citing  a  number  of  author- 
ities, declares  that  it  is  a  settled  rule  that  a 
person  can  not  assign  his  liabilities  under  a 
contract,  or,  *to  put  the  matter  from  the  point 
of  view  of  the  other  party  to  the  contract,  a 
person  cannot  be  compelled  to  accept  per- 
formance of  the  contract  from  a  person  who 
was  not  originally  a  party  to  it'  The  same 
author,  in  dealing  with  this  subject,  also  says 
that  a  person  'may  so  assign  with  the  consent 
of  the  other  party  to  the  contract;  but  this  is, 
in  effect  a  rescission  by  agreement,  and  the 
substitution  of  a  new  contract.'  All  the  modern 
text-writers,  so  far  as  we  have  been  able  to 
nscertain,  recognize  that  the  doctrine  above 
cited  from  Mr.  Pollock  is  fully  established.  See 
Hammond  on  Contracts,  §  355,  and  note  48  of 
oage  724;  HoUingsworth  on  Contracts,  295; 
Harriman  on  Contracts,  p.  228,  i  382;  Anson 
on  Contracts,  287.  Possibly  the  leading  mod- 
em case  in  which  the  doctrine  of  the  assign- 
ability of  such  contracts  as  this  is  most  fully 
discussed  and  applied  is  that  of  Arkansas 
Smelting  Co.  v.  Belden,  127  U.  S.  379.  In  the 
course  of  the  opinion  in  that  case  Mr.  Justice 
Qriy,  who  delivered  it,  in  support  of  the  ruling 
there  made  says:  'At  the  present  day,  no 
doubt,  an  agreement  to  pay  money,  or  to  de- 
liver goods,  may  be  assigned  by  the  person  to 
whom  the  money  is  to  be  paid  or  the  goods 
are  to  be  delivered,  if  there  is  nothing  in  the 
terms  of  the  contract,  whether  by  requiring 
something  to  be  afterwards  done  by  him,  or  by 
some  other  stipulation,  which  manifests  the 
intention  of  the  parties  that  it  shall  not  be  as- 
signable. But  every  one  has  a  right  to  select 
and  determine  with  whom  he  will  contract,  and 
cannot  have  another  person  thrust  upon  him 
without  his  consent    In  the  familiar  phrase  of 


Lord  Denman,  'Ton  have  the  right  to  the  ben- 
efit you  anticipate  from  the  character,  credit, 
and  substance  of  the  party  with  whom  you 
contract." '  ** 

And  see  Taussig  t.  Corbln,  142  Fed.  660, 
73  C.  C.  A.  656,  where  it  was  said: 

**A  contract  by  which  complainant  was  giv- 
en the  exclusive  right  to  sell  in  a  specified  ter- 
ritory certain  patented  articles  to  be  sold  to 
him  by  the  oUier  party  as  required,  and  by 
which  he  agreed  to  push  the  sale  of  the  ar- 
ticles, the  contract  to  continue  so  long  as  he 
did  so,  was  in  effect  one  for  continuing  the 
personal  service  on  his  part,  which  he  could 
not  specifically  enforce  in  equity,  for  want  of 
mutuality  in  the  remedy." 

See,  also,  Pomeroy's  Eq.  Jur.  §  1405. 

The  contract  in  this  case  between  Jake 
Wells  and  the  First  National  Exhibitors' 
Circuit,  Incorporated,  provided  that  Wells 
leased  eight  Charlie  Chaplin  releases  for  six 
days  on  each  release  f6r  the  first  week  after 
the  release  date,  and  by  tlie  terms  of  the  con- 
tract Wells  agreed  to  keep  and  perform  the 
terms  of  the  contract  and  to  pay  the  amounts 
specified  therein,  etc.  Wells  was  designated 
as  the  owner  of  the  theater  in  which  the  pic- 
tures were  to  be  exhibited.  Other  portions 
of  the  contract  refer  to  the  prices  to  be  paid 
and  when  payment  shall  be  made,  and  tbe 
agreement  is  subject  to  the  conditions  on  tbe 
bade  of  the  contract  One  of  the  conditions 
on  the  back  of  the  contract,  which  Wells 
agreed  to,  is  that  he  is  not  to  show  the  films 
leased  in  any  other  theater  or  theaters,  or 
on  any  other  dates  than  those  specified,  ex- 
cept with  the  consent  of  the  lessor  in  writing. 
There  are  other  agreements  of  minor  Impor- 
tance. 

In  view  of  the  authorities  dted  above,  the 
provisions  of  the  contract  and  the  evidence, 
I  think  that  the  contract  between  Wells  and 
the  First  National  Exhibitors'  Circuit  In- 
corporated, Is  one  which  is  not  assignable 
without  the  consent  of  the  First  National  Ex- 
hibitors' Circuit  and  that  consent  is  wanting, 
80  far  as  the  pleadings  and  the  evidence 
disclose.    The  contract  is  an  exdusive  one, 
which  could  not  be  assigned  by  Wells,  and  al- 
though he  offered  in  evidence  an  agreement 
between  himself  and   the  Carolina  Amtise- 
ment  Company,  in  which  he  appears  to  have 
bought  back  the  rights  that  he  had  sold,  he 
is  in  the  position  of  a  purchase  from  the 
third  person  to  whom  he  had  sold.    He  is  not. 
therefore,  in  a  position  to  assert  that  he  had 
the  exclusive  rightl  to  exhibit  the  films   in 
Atlanta,  for  the  reason  that  he  himself  had 
violated  the  terms  of  the  contract  between 
himself  and  the  First  National  Exhibitors^ 
Circuit,  which  he  daims  was  exclusive,  and, 
this  being  a  case  in  equity,  before  he  can  ask 
equity  he  must  do  equity.    When  Wells  sold 
all  of  his  theaters  in  Atlanta  and  his  Interest 
in  the  films  to  the  Carolina  Amusement  Ckmi* 
pany,  he  pat  it  beyond  his  power  to  perf ona 
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his  part  of  the  contract  with  the  First  Na- 
tional Exhibitors'  Circuit,  and  it  could  not, 
under  such  circumstances,  compel  specific 
performance  from  Wells.  Where  there  is  an 
absence  of  mutuality  of  remedy,  si)ecific  per- 
formance cannot  be  enforced. 

Nor  could  Wells  remedy  the  situation  in 
which  he  had  placed  himself  by  making  a 
new  contract,  under  the  terms  of  which  the 
Carolina  Amusement  Company  was  to  permit 
Wells  to  use  elthei*  the  Forsyth  or  Blalto 
Theaters,  which  ha'd  formerly  been  owned  or 
leased  by  Wells,  and  sold  by  him  to  the  Caro- 
lina Amusement  Company,  for  the  reason,  as 
stated  above,  that  the  First  National  Exhib- 
itors* Circuit  had  the  right  to  rely  upon  Wells 
performing  the  original  contract  as  agreed, 
and  the  duties  and  •liabilities  Imposed  by  the 
contract  could  not  be  carried  out  by  exhibit- 
ing the  films  in  a  theater  owned  or  lefised 
by  the  Carolina  Amusement  Company,  and 
conducted  by  that  company  and  not  by  Wells. 
The  First  National  Exhibitors*  Circuit  had 
the  right  to  expect  and  to  demand  that  the 
contract  between  it  and  Wells  be  carried  out 
In  good  faith  by  Wells,  and  no  one  else,  In  a 
theater  owned  and  conducted  under  his  man- 
agement, where  whatever  of  reputation  he 
had  made  In  the  moving  picture  world  might 
be  of  benefit  to  the  First  National  Exhibitors* 
Circuit.  The  contract  between  the  First  Na- 
tional Exhibitors'  Circuit  and  Wells  was 
made  to  the  latter  Individually,  and  the  very 
nature  of  the  contract  involved  personal  serv- 
ice and  exhibiting  the  films  in  certain  the- 
aters which  were  then  owned  and  conducted 
by  Wells  In  Atlanta,  and  the  contract  was 
not,  under  the  above  authorities,  assignable. 

From  what  has  been  said,  and  the  authori- 
ties dted.  It  follows  as  a  matter  of  law,  that 
the  court  did  not  err  in  disallowing  the  of- 
fered amendments  to  the  petition,  nor  in 
awarding  a  nonsuit 
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BARMORE  of  ai.  v.  GILBERT.    (No.  2057.) 

(Supreme  Court  of  Georgia.    Blarch  4,  1921.) 

(Sytlabui  hy  the  Court.) 

Life  Mtates  #=s>6— Money,  eto.,  sbonid  not  be 
iatmsteil  to  life  tenant  without  security,  un« 
less  will  80  provides;    life  tenant  held  not 
entitled     to     possession     without     security, 
though  remaindermen  Joined  In  her  petition. 
Where  the  subject-matter  of  a  life  estate 
is  money  or  Its  equivalent,  or  is  such  property 
as  must  be  converted  into  money  before  pos- 
session of  the  same  shall  be  intrusted  to  the 
life  tenant,  security  should  be  required  to  pre- 
9Kn%  the  fund  for  the  remainderman,  unless  a 
<:ontrftry  intention  of  the  testator  appears  in 
the  will.     Applying  this  ruling  to  the  petition 
la  this  case,  to  require  the  ezecntor  to  deliver 
to  the  life  tenant,  without  security,  the  money 
and  promissory  notes  belonging  to  the  ostate. 
the  judge  presiding  without  a  jury  did  not  err, 
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in  view  of  the  provisions  of  the  will,  in  re- 
fusing to  grant  tiie  petition. 

Error  from  Superior  Court,  Cobb  Coimty ; 
D.  W.  Blair,  Judge. 

Proceeding  by  Mrs.  J.  F.  Bannore  and 
others  against  E.  G.  Gilbert,  executor.  Judg- 
ment in  favor  of  the  executor,  and  the  pe- 
titioners bring  error.    Affirmed. 

J.  F.  Barmore  died  testate.  The  provisions 
of  his  will  (omitting  the  first  item,  relating 
to  the  payment  of  his  debts)  were  as  follows: 


«<i 


Item  Two.  I  will,  devise,  and  bequeath  to 
my  beloved  wife,  Josephine  Barmore,  all  the 
property,  both  real  jEind  personal,  that  I  may 
die  seized  of,  for  and  during  her  natural-life 
or  widowhood. 

"Item  Three.  I  desire  and  direct  that  my 
wife  shall  use  only  the  income  from  my  prop- 
erty, and  under  no  condition  is  she  to  encroach 
on  the  corpus  as  the  income  of  money  that 
I  have  now  loaned  out  will  be  ample  for  her 
support  and  maintenance,  she  also  having  the 
use  of  my  house. 

"Item  Four.  At  the  death  or  marriage  of  my 
said  wife,  I  will  and  direct  that  all  of  my  prop- 
erty, or  the  proceeds  thereof,  be  equally  divid- 
ed among  my  children. 

"Item  Five.  If  any  of  my  children  should  die 
before  the  final  division  of  my  estate,  leaving 
child  or  children,  then  said  child  or  children 
shall  take  the  share  that  the  deceased  parent 
would  have  taken  had  they  been  in  life. 

"Item  Six.  I  hereby  nominate  and  appoint 
my  friend,  E.  G.  Gilbert,  as  executor  of  this 
my  last  will  and  testament. 

"This  May  8,  1917." 

After  12  months  had  elapsed  from  the  qual- 
ifications of  the  executor,  the  widow  and  the 
fire  children  o¥  the  testator  dted  the  exec- 
utor to  an  accounting  in  the  court  of  ordi- 
nary, and  in  their  petition  prayed  that  he 
be  required  to  deliver  to  the  widow,  the  life 
tenant,  the  entire  estate  of  the  testator  in 
his  hands,  without  requiring  bond  or  security 
from  her.  The  executor  answered,  and  the 
proceeding  was  appealed  to  the  superior 
court,  where  by  consent  the  case  was  tried 
by  the  judge  without  a  jury.  On  the  hearing 
it  appeared  that  the  estate  of  the  testator 
consisted  of  both  realty  find  personalty, 
the  latter  being  a  comparatively  small  amount 
of  money,  and  a  much  larger  proportion  of 
promissory  notes,  which  had  been  given  to 
the  testator  by  various  persons;  that  most 
of  the  notes  had  been  collected  by  the  exec- 
utor, and  the  money  so  received  had  been 
loaned  by  him  on  real  estate  securities ;  that 
he  had  turned  over  to  the  widow  all  of  the 
real  estate,  and  after  the  payment  of  debts 
of  the  testator  the  executor  had  paid  to 
her  the  Interest  on  the  money  and  the  notes 
In  his  hands.  The  only  issue  tried  by  the 
judge  was  whether  the  executor,  upon  the 
petition  of  the  widow  and  the  children  of 
the  testator,  In  view  of  the  provisions  of  his 
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will,  should  be  required  to  deliver  to  the 
widow  the  money  and  promissory  notes  be- 
longing to  the  estate  in  the  hands  of  the  ex- 
ecutor in  accordance  with  the  prayers  of  the 
petition.  The  judge  decided  the  Issue  against 
the  petitioners,  and  they  excepted. 

Geo.  F.  Gober,  of  Atlanta,  for  plaintiffs 
in  error. 

Wm.  Attaway  and  Anderson  &  Roberts,  all 
of  Marietta,  for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  As  to  the  rights  and  liabilities  of 
a  tenant  for  life,  Civil  Code  (1910)  §  3666» 
declares : 

"The  tenant  for  life  is  entitled  to  the  full  use 
and  enjoyment  of  the  property,  so  that  in  such 
use  he  exercises  the  ordinary  care  of  a  prudent 
man  for  its  preservation  and  protection  and 
commits  no  acts  tending  to  the  permanent  in- 
jury of  the  person  entitled  in  remainder  or 
reversion.  For  the  want  of  such  care,  and  the 
willful  commission  of  such  acts,  he  forfeits 
his  Interest  to  the  remainderman,  if  he  elects 
to  claim  immediate  possession.' 
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So  in  Bowman  ▼.  Long,  26  Ga.  142,  It  was 
held: 

"The  tenant  for  life  in  property  is  entitled 
to  the  possession  of  the  'corpus'  of  the  prop- 
erty for  his  own  use,  subject  to  a  right  in  the 
remaindermen  to  have  the  property  in  a  state 
of  security,  to  be  forthcoming  to  them,  on  the 
termination  of  the  life  estate." 

^cause  of  this  duty  to  preserve  and  pro- 
tect the  estate  in  remainder,  the  relation  of 
the  life  tenant  to  the  remainderman  has  been 
held  to  be,  to  a  certain  extent,  a  fiduciary 
one,  and  termed  an  implied  or  quasi  trustee- 
ship. 17  R.  C.  L.  626,  note  10.  In  order  to 
protect  remaindermen,  the  early  practice  In 
England  was  to  require  security  from  the  life 
tenant  before  allowing  him  to  take  possession 
of  i>ersonal  property  of  any  diaracter,  to 
the  use  of  which  he  had  become  entitled  by 
bequest;  but  a  distinction  was  drawn  later 
between  specific  bequests  of  property  and 
those  of  the  residue  of  an  estate,  and  some 
courts  have  held  that,  where  specific  articles 
are  left  to  legatees  for  life,  with  remainder 
over,  all  that  is  required,  in  the  absence  of 
a  showing  of  danger  of  loss  or  waste,  is  that 
an  Inventory  thereof  be  indorsed  by  the  life 
tenant,  with  acknowledgment  that  these  were 
held  for  life  only,  with  title  in  the  remainder- 
men. Where^  however,  the  property,  for 
which  the  use  for  life  is  bequeathed  is  money 
or  its  equivalent,  or  is  the  residue  of  an 
estate  which  is  money  or  its  equivalent,  or 
is  such  property  as  must  be  converted  into 
money,  a  different  rule  obtains.  As  such 
property  may  be  easily  lost  or  wasted,  the 
general  rule,  unless  It  is  to  be  inferred  from 
the  language  of  the  will  that  the  life  tenant 
is  to  have  possession,  is  that  he  must  give 
reasonable  security  to  preserve  the  funds  for 
the  remaindermen.    Where  the  testator  has 


directed  that  the  life  tenant  have  possession 
of  the  funds,  it  has  been  held  that  even  then 
the  matter  of  exacting  security  is  regarded 
as  discretionary  with  the  court;  and  if  the 
testator  has  not  seen  fit  to  require  such  se- 
curity, the  court  will  not  require  It,  unless  it 
is  shown  that  there  is  danger  of  loss,  either 
because  of  the  irresponsibility  of  the  life 
tenant,  his  removal  of  the  estate  beyond  the 
jurisdiction  of  the  court,  or  some  similar 
reason,  since  the  requiremeit  of  security 
might  impose  on  the  life  tenant  a  burden 
which  he  could  not  discharge,  and  thus  the 
intention  of  the  testator  would  be  defeated. 
17  R.  C.  L.  626,  627  (17).  The  matter  of  a 
Ufe  estate  in  money  or  Its  equivalent,  and 
the  rights  of  a  life  tenant  in  relation  thereto, 
has  been  under  consideration  several  times 
by  this  court.  In  Thornton  v.  Burch,  20  Ga. 
701,  it  was  held: 

"Money,  notes,  and  accounts  may  be  limited 
over,  after  the  determination  of  a  life  estate. 
*  *  *  A  gift  over  of  his  whole  estate,  real 
and  personal,  after  the  determination  of  an 
estate  for  life,  is  a  bequest  of  the  money,  as 
well  as  other  property." 

In  Chisholm  v.  Lee,  53  Ga.  612,  it  was  held : 

"Where  money  is  bequeathed  to  the  widow 
for  life,  and  at  her  death  to  the  heirs  of  the 
testator,  it  is  the  duty  of  the  executor  to  invest 
the  principal,  and  to  pay  over  the  interest  to 
the  widow,  so  as  to  preserve  the  former  for 
the  benefit  of  those  ultimately  entitled.' 
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See  same  case,  56  Ga.  126. 

In  Philips  V.  Crews,  65  Ga.  274,  it  was  held: 

"A  life  estate  in  money,  with  remainder  over, 
may  be  created.  Money  may  be  lost,  but  it 
should  not  be  destroyed  in  the  use." 

In  the  opinion  is  this  language: 

*'But  it  is  said  that  neither  an  estate  in  re- 
mainder, nor  a  limitation  over,  can  be  created 
in  money,  because  it  is  such  property  as  is  de- 
stroyed in  the  use.  Sometimes  it  is  lost  in  the 
use,  but  it  should  never  be  so  with  trust  money. 
He  who  undertakes  to  execute  a  trust  is  charg- 
ed with  the  duty  of  seeing  to  it  that  it  is  not 
destroyed  in  the  use;  the  income  may  be  de- 
stroyed by  its  use,  for  it  was  so  intended,  but 
the  corpus  must  be  preserved  for  the  remain- 
dermen. A  life  estate  may  be  created  in  money* 
and  section  2253  of  the  Code  [Civil  Code  of 
1910,  §  3664,  declaring  that  an  estate  for  life 
cannot  be  created  in  such  property  as  is  de- 
stroyed in  the  use]  does  not  allude  to  money « 
but  to  such  things  as  perish  with  the  usage. 
In  20  Ga.  793,  it  is  ruled  that  there  can  be  as 
little  doubt  of  the  executor's  liability  to  account 
to  the  remaindermen  for  the  money  and  notea 
left  by  the  testator  as  the  other  property.^ 

In  Crawford  v.  Clark,  110  Ga.  729,  86  S.  BL 
404,  it  was  held: 

"A  remainder  may  be  created  in  money;  and 
an  executory  bequest  of  money,  limited  upon  a 
definite  failure  of  issue,  is  valid." 
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The  will  there  Involved  directed  that  the 
executor  should  pay  the  money  to  the  daugh- 
ter, to  whom  the  life  estate  was  given,  when 
she  should  arrive  at  21  years  of  age  or  marry. 
The  daughter  married  before  her  majority. 
It  was  said  in  the  opinion: 

"If  the  bequest  had  given  her  a  separate 
estate,  the  will,  which  was  the  law  for  the 
executor  in  this  case,  expressly  required  the 
possession  of  the  money  to  be  given  to  her. 
In  such  event  he  could  not  hold  the  money  and 
pay  her  only  the  income  thereof.  But  as  the 
bequest  did  not  create  a  separate  estate  in  the 
daughter,  under  the  law  as  it  then  stood  [1847] 
the  marital  rights  of  the  husband  attached." 

The  prior  decisions  of  this  court  on  the 
subject  of  a  life  estate  in  money,  to  which 
we  have  referred,  were  cited.  In  De  Loney 
?.  Hull,  128  Oa.  778,  58  S.  B.  349,  it  was  held: 

"Where  an  executor  holds  certificates  of 
stock  or  certificates  of  indebtedness  issued  by 
a  railroad  company,  which,  by  the  terms  of 
the  will,  are  bequeathed  to  a  person,  to  go  over 
to  another  in  the  event  he  dies  ^without  leav- 
ing a  family,'  and  where,  in  a  suit  in  chancery 
for  an  accounting  and  other  relief,  it  is  de- 
creed that  the  executor  'shall  at  once  turn  over 
and  deUver'  to  the  legatee  the  property  be- 
queathed to  him  to  be  held  by  him  under  the 
will,  the  executor  has  the  right,  before  surren- 
dering Uie  certificates,  to  indorse  thereon  mem- 
oranda to  the  effect  that  the  certificates  are 
held  by  the  legatee  under  the  terms  of  the 
will." 

In  Thomas  ▼.  Owens,  131  Oa.  248,  62  S.  S. 
218,  strongly  relied  on  by  counsel  for  plain- 
tiffs in  error,  a  part  of  the  first  item  of  the 
will  was  as  follows : 

**I  devise  and  bequeath  to  my  said  sister 
[Margaret  W.  Thomas]  for  life  my  interest  in 
Gainas  plantation,  Habersham  county,  Georgia, 
and  on  her  death  I  devise  and  bequeath  my  said 
interest  in  said  plantation  to  my  niece,  Mary 
B.  Thomas,  and  her  heirs." 

The  will  then  disposed  of  other  properties 
of  the  testatrix.  Mary  W.  Thomas  and  George 
W.  Owens  were  appointed  executors  of  the 
will,  which  authorized  them,  or  either  of 
them,  to  sell  and  dispose  of  the  property  of 
the  testatrix  at  public  or  private  sale  as 
might  be  deemed  best,  and  to  reinvest  the 
proceeds  of  the  sale  in  such  property  as  may 
be  deemed  to  the  best  interest  of  the  estate, 
without  any  order  of  court  being  applied  for 
or  had  for  such  sales  or  investments.  A  cod- 
icil was  in  this  language: 

'*!  republish  and  reaffirm  said  will,  save  and 
except  that  I  direct  that  my  estate  shall  not 
be  divided  during  the  lifetime  of  my  sister, 
Margaret  W.  Thomas,  but  shall  be  held  togeth- 
er until  her  death.  I  bequeath  to  my  said 
nster  Margaret  W.  Thomas,  the  income  from 
my  estate  during  her  lite,  and  on  her  death 
direct  that  said  Estate  be  divided  as  devised  and 
directed  in  my  will  last  mentioned." 
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"A  life  estate  for  Margaret  W.  Thomas  was 
carved  out  of  the  estates  devised  to  the  other 
legatees.  ♦  ♦  •  There  being  no  debts,  Mar- 
garet W.  Thomas  is  entitled  to  have  posses* 
sion  of  the  estate  of  the  testatrix  from  the 
executor.  •  *  •  Upon  the  death  of  Margaret 
W.  Thomas,  all  the  property  not  devised  to 
her  in  fee  is  to  be  divided  among  the  other 
legatees  in  the  manner  indicated  tn  the  wilL" 

In  the  opinion  it  was  said : 

"Having  come  to  the  condnsion  •  •  • 
that  by  force  of  the  codicil  Mrs.  Thomas  takes 
a  life  estate  in  the  property  devised  to  the 
other  legatees,  the  next  question  is  whether 
Mrs.  Thomas  is  entitled  to  the  possession  of 
the  estate,  or  should  it  remain  with  the  execu- 
tors until  the  death  of  Mrs.  Thomas,  and  then 
be  divided  by  them?  There  is  no  pretense  that 
the  estate  owes  any  debts.  Mrs.  Thomas  is  sni 
juris  and  laboring  under  no  disability.  She  is 
entitled  to  the  full  use  and  enjoyment  of  the 
property  devised  to  her,  unless  restrained  by 
the  will  and  codicil.  She  is  as  much  entitled 
to  the  possession  of  the  estate  devised  for  life 
as  that  devised  in  fee,  if  the  will  does  not  give 
possession  to  the  executors  until  her  death.  A 
tenant  for  life  is  entitled  to  the  full  use  and 
enjoyment  of  the  property.  Civil  Code,  §  3090. 
In  this  respect  there  is  no  difference  between 
realty  and  personalty.  As  was  said  in  Bow- 
man V.  Long,  26  Ga.  146:  'In  a  life  estate  the 
tenant  is  entitled  to  have  the  possession  of 
the  property  for  his  own  enjoyment;  and  all 
that  the  remainderman  can  require  is  that  the 
"corpus"  of  the  property  shall  be  kept  in  pres- 
ervation, to  be  delivered  to  him  on  the  termina- 
tion of  the  life  estate.  *  *  *  Of  course,  this 
rule  must  be  subordinate  to  the  rule  that  the 
corpus  is  to  be  so  kept  that  it  shall  be  pre- 
served for  delivery  to  the  remainderman,  on 
the  termination  of  the  life  estate.  The  law 
has  ways  by  which  it  can  effect  this  object,  and 
yet  not  deprive  the  tenant  for  life  of  the  use 
and  profits  of  the  property  during  his  life.  It 
can  require  him  to  give  security  for  the  forth- 
coming of  the  property  at  the  termination  of 
the  life  estate.'  Crawford  v.  Clark,  110  Ga. 
732,  36  S.  B.  404;  Brantley  v.  Porter,  111  Ga. 
886,  36  S.  B.  970;  Walker  v.  Watson,  82  Ga. 
264.  We  take  it  to  be  well  settled  therefore, 
that,  unless  otherwise  provided  in  the  will  and 
codicil,  Mrs.  Thomas  is  entitled  to  the  posses- 
sion of  the  property  devised  to  her,  to  the 
exclusion  of  the  executor." 

It  is  further  said: 

"It  is  emphasised  that  the  testatrix  directs 
that  her  estate  shall  not  be  divided  during  the 
lifetime  of  her  sister,  Mrs.  Thomas,  and  shall 
be  kept  together  until  her  death.  This  provi- 
sion of  the  codicil  emphasizes  the  testamentary 
intent  that  Mrs.  Thomas  should  have  undis- 
turbed possession  of  the  whole  estate  until  her 
death,  when  the  several  estates  in  remaindei 
are  to  become  estates  in  possession.  The  ex- 
ecutor is  not  a  trustee  for  any  of  the  legatees; 
he  holds  for  neither  Mrs.  Thomas  nor  the  re- 
maindermen. The  codicil  is  satisfied  if  the 
property  is  not  divided  until  Mrs.  Thomas's 
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death;  and  the  holding  should  be  by  her,  in 
the  absence  of  a  contrary  declaration  by  the 
testatrix." 

This  decision  was  in  accord  with  the  gen* 
eral  rule  announced  in  dvil  Code,  t  3666^ 
hereinbefore  quoted.  The  rulings  in  that 
case  are  not  in  conflict  with  those  made  In 
the  prior  cases  to  which  we  have  referred, 
but  the  prior  decisions  collated  in  Crawford 
V.  Clark,  supra,  are  approvingly  cited.  The 
exact  question  whether,  in  the  absence  of 
intention  of  the  testator,  the  life  tenant 
should  have  the  possession  of  the  money  or 
its  equivalent,  without  giving  security,  for 
the  protection  of  the  remaindermen,  was  not 
presented  or  decided  In  the  case  of  Thomas  v. 
Owens. 

In  view  of  the  provisions  of  the  will  here 
Involved,  the  case  falls  squarely  within  the 
general  rule  (21  0.  J.  966,  cases  in  note  64), 
that,  where  the  subject-matter  of  a  life  estate 
Is  money  or  its  equivalent,  or  Is  such  prop* 
erty  as  must  be  converted  Into  money,  before 
possession  of  the  same  shall  be  intrusted  to 
the  life  tenant,  security  should  be  required, 
unless  the  will  shows  a  contrary  Intention 
of  the  testator.  There  is  nothing  In  the  will 
Indicating  that  the  testator  Intended  that  the 
life  tenant  should  have  the  possession  of  the 
money  and  promissory  notes  belonging  to  his 
estate,  either  with  or  without  security,  but 
the  strong  Intimation  Is  that  she  should  not 
have  possession  at  all ;  for  he  directs  in  Item 
3  that  she  shall  use  only  the  income  from  his 
property — 

"and  under  no  condition  is  she  to  encroach  on 
the  corpus,  as  the  income  on  money  that  I 
have  now  loaned  out  will  be  ample  for  her 
support  and  maintenance,  she  also  having  the 
use  of  my  house." 

This  provision,  considered  In  connection 
with  the  entire  will,  seems  to  exhibit  the 
purpose  of  the  testator  to  be  that,  as  the 
Income  on  the  money  he  had  loaned  out  would 
be  sufficient  for  her  maintenance,  she  should 
not  receive  the  corpus  of  the  fund,  even  for 
Its  Investment  and  management  so  as  to  make 
on  it  an  income  to  which  she  would  be  enti- 
tled. The  petition  is  that  the  executor  be 
required  to  deliver  to  the  widow,  the  life 
tenant,  the  possession  of  the  entire  estate  in 
his  hands,  and  that  this  be  done  without 
requiring  any  security  to  be  given.  The  five 
children  of  the  widow  Joined  with  her  In  the 
petition.  If  they  are  all  the  children,  still 
they  may  not  be  all  of  the  remaindermen 
who  may  be  interested  in  the  property  of  th^ 
testator  under  the  provisions  of  the  will. 
The  living  children  of  the  testator  who  Joined 
In  the  petition  may  now  have  children  of  their 
own.  There  is  nothing  In  the  record  i^s  to 
this.  Or  they  may  hereafter  have  children ; 
and  should  the  petitioning  children,  or  some 
of  them,  die  before  the  death  or  marriage  of 


the  life  tenant,  leaving  diildren,  then  such 
last-named  children  would  take  the  Interest 
of  their  deceased  parents.  What  may  happen 
cannot  be  now  known ;  and  the  only  protec* 
tlon  for  the  executor,  in  view  of  the  con- 
tingencies that  may  arise,  is  to  require  se- 
curity before  so  much  of  the  estate  of  the 
testator  as  consists  of  money,  or  its  equiva- 
lent, shall  be  delivered  to  the  life  tenant 

The  only  question  presented  for  dedsion 
to  the  trial  Judge  sitting  without  a  Jury  was 
whether,  under  the  petition,  the  executor 
should  be  required,  in  view  of  the  provisions 
of  the  will,  to  deliver  all  the  money  and 
promissory  notes  belonging  to  the  estate  to 
the  life  tenant  without  requiring  of  her  se- 
curity. He  refused  to  require  the  executor 
so  to  do,  and  we  hold  that  he  did  not  err. 

Judgment  affirmed. 

All  the  Justices  concur. 


(161  Ga.  308) 

CATO  V.  SOUTHERN  RY.  CO.    (No.   1862.) 

(Supreme  Court  of  Georgia.    March  0,  1921.) 

(SyllabuB  hy  Editorial  Staff.) 

i.  Carriers  <^=»24 1  ^Master  and  servant  ^=»8a 
(6)— Pullman  conductor  not  a  "passenger" 
or  "employee." 

One  in  the  employ  of  the  Pullman  Company 
as  conductor,  under  a  contract  whereby  he  rati- 
fied a  contract  between  his  employer  e^nd  the 
railroad  company  and  agreed  that  he  should 
not  have  the  rights  of  a  passenger,  and  that  it 
should  not  be  liable  for  any  injuries  sustained 
by  him,  was  not  an  "employee"  or  a  "passen- 
ger" of  the  railroad  company,  but  sustained  a 
special  contractual  relation;  the  liability  for 
iujuries  to  the  Pullman  company's  employees, 
not  pertaining  to  the  public  duty  resting  on  the 
railroad  company  as  a  common  carrier,  hat 
arishig  solely  from  the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bm- 
ploy6;    Passenger.] 

2.  Courts  ^=9217— Questions  whether  contract 
Is  void  and  whether  demurrer  was  properly 
sustained    cannot   lie   oertifled   to    Supreme 
Court. 
Questions  whether  a  contract  between  the 
Pullman  Company  and  an  employee  was  null 
and   void,   or  barred   the  employee's   right   to 
recover   for   injuries,    and   whether  the   court 
erred  in  sustaining  the  demurrer  and  dismissing 
the  petition,  are  not  such  questions  as  the  Su- 
preme Court  is  required  or  authorized  to  an- 
swer, when  certified  by  the  Court  of  Appeals. 

Atkinson,  J.,  dissenting  In  parL 

Certified  Questions  from  Court  of  Appeals. 

Action  by  T.  F.  Cato  against  the  Southern 
Railway  Company.  Judgment  dismissing 
the  petition,  and  plaintiff  brought  error  to 
the  Court  of  Appeals,  whldh  certified  ce.rtaln 
questions  to  the  Supreme  Court.    Certain  of 
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tbe  qnestioiis  answered,  as  stated  in  the 
opinion,  and  others  not  answered. 

Reuben  R.  Arnold,  of  Atlanta,  for  plain- 
tiff in  error. 

Harris,  Harris  &  Wltman,  of  Macon,  for 
defendant  in  error. 

> 

PER  CURIAM.  The  Court  of  Appeals 
certified  the  following  questions: 

*'T.  F.  Cato  sued  the  Southern  Railway  Com- 
pany, aUeging,  in  part,  that  he  waa  in  the  em- 
ployment of  the  Pullman  Company  as  conduc- 
tor; tiiat  *he,  as  said  Pullman  conductor,  had 
no  responsibility  for  the  running  of  defendant's 
train,  but  only  looked  after  the  passengers  in 
the  Pullman  car,  and  the  plaintiff  alleges  that 
the  defendant,  under  these  circumstances,  owed 
him  the  duty  qf  extraordinary  care';  that  he 
was  injured  by  a  collision  between  two  trains 
at  Reids,  on  the  line  of  said  railway  company 
between  Jacksonyille,  Fla.,  and  Atlanta,  Qa.; 
that  he  was  permanently  injuMd,  and  the  rail- 
way company  was  negligent  in  several  par- 
ticulars specified;  and  he  prayed  for  damages. 
Plaintiff  amended  his  petition,  and  attached 
thereto,  as  Exhibit  A,  a  copy  of  an  agreement 
signed  by  him  and  the  Pullman  Company,  and 
prayed  that  the  said  instrument,  in  so  far  as 
the  same  may  purport  to  relieve  any  corpora- 
tion of  its  liability  to  plaintiff  for  its  negli- 
gence, shall  be  dedared  by  this  court  to  be 
null  and  void.' 

'*The  materia]  portions  of  the  contract,  Bx- 
hibit  A.,  signed  by  T.  F.  Cato,  are  as  follows: 
**  'Atlanta,  Oa.,  July  6,  1907.  Be  it  known, 
that  I,  the  undersigned,  hereby  accept  em- 
ployment by,  and  enter  into  or  continue  from 
this  date  in  the  service  of,  the  Pullman  Com- 
pany, upon  the  following  express  terms,  con- 
ditiotis,  and  agreements,  which,  in  considera- 
tioa  of  such  employment  and  the  wages  there- 
of,  I  do  hereby  make  with  the  Pullman  Com- 
pany, to  wit: 

"'First.  So  long  as  I  shall  remain  in  said 
employment  and  service,   I  will  fully  comply 
with  all  regulations,  rules,  and  orders  of  said 
company  or  its  agents,  issued  for  the  govem- 
ment  of  its  employees,  go  wherever  I  may  be 
required  in  said  service,  and  well,  faithfully, 
and  honestly  perform  all  duties  assigned  to  me. 
**  'Second.  My  wages  shall  at  all  times  be  cal- 
culated and  paid  at  the  monthly  rate  per  day 
for  the  number  of  days  I  shall  have  been  ac- 
tually employed,  and  I  may  quit  or  resign,  or 
may  be  suspended  or  discharged  from  such  em- 
ployment, at  any  time,  or  at  any  place,  without 
previous  notice.    *    ♦    ♦ 

"'Fourth.  I  assume  all  risks  of  accidents  or 
casualties  by  railway  travel,  or  otherwise,  in- 
cident to  such  employment  and  service,  and 
hereby,  for  myself,  my  heirs,  executors,  admin- 
istrators, or  legal  representatives,  forever  re- 
lease, acquit,  and  discharge  the  Pullman  Com- 
pany, and  its  officers  or  employees,  from  any 
and  all  daims  for  liability  of  any  nature  or 
character  whatsoever,  on  account  of  any  per- 
sonal injury  or  death  in  such  employment  or 
service. 

"'Fifth.  I  am  aware  that  the  said  Pullman 
Company   secures   the  operation  of  its  cars 
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upon  lines  of  railroad;  hence  my  opportunity 
of  employment,  by  means  of  contracts  wherein 
said  the  Pullman  Company  agrees  to  indemnify 
the  corporations  or  persons  owning  or  con- 
trolling such  lines  of  railroad  against  liability 
on  their  jmrt  to  the  employees  of  said  the  Pull- 
man Company  in  cases  provided  for  in  such 
contracts;  and  I  do  hereby  ratify  all  such  con- 
tracts made  or  to  be  made  by  said  the  Pullman 
Company,  and  do  agree  to  protect,  indemnify, 
and  hold  harmless  said  the  Pullman  Company 
with  respect  to  any  and  all  sums  of  money  it 
may  be  compelled,  or  liability  it  may  be  sub- 
ject to,  under  any  such  contract,  in  consequence 
of  any  injury  or  death  happening  to  me;  and 
this  agreement  may  be  assigned  to  any  sudi 
corporation  or  person  and  used  In  its  defense. 

"  'Sixth.  I  will  obey  all  rules  and  regulations 
made  or  to  be  ipade  for  the  government  of 
their  employees  by  the  corporation  or  persons 
over  whose  lines  of  railroad  the  cars  of  said 
the  Pullman  Company  may  be  operating  while 
I  am  traveling  over  said  lines  in  the  employ- 
ment or  services  of  said  the  Pullman  Company; 
and  I  expressly  declare  that  while  so  traveling 
I  shall  not  have  the  right  of  a  passenger  with 
reference  to  such  corporations,  or  persons, 
which  rights  I  do  expressly  renounce;  and  I 
hereby,  for  myself,  my  heirs,  executors,  admin- 
istrators, or  legal  representatives,  forever  re- 
lease and  acquit  or  discharge  any  and  all  such 
corporations  and  persons  from  aU  claims  for 
liability  of  any  nature  or  character  whatsoever, 
on  account  of  any  personal  Injury  or  death  to 
me  while  in  said  employment  or  service.' 

"To  the  petition  as  amended  a  demurrer  was 
filed;  and  upon  a  hearing  thereof  the  following, 
order  was  passed:  'Demurrer  sustained,  apd 
the  plaintiff's  petition  dismissed.'  To  this  or- 
der the  plaintiff  excepted.  Copies  of  all  the 
pleadings  are  in  the  record.  The  Court  of  Ap- 
peals wishes  to  know: 

'*(1)  Under  the  contract,  a  copy  of  which  is 
attached  to  the  amended  petition  and  marked 
Exhibit  A:  (a)  What  relation  did  the  Pull- 
man conductor  sustain  to  the  railway  com- 
pany? (b)  What  diligence  did  the  railway 
company  owe  the  Pullman  cimductor? 

"(2)  Is  the  said  contract  in  its  essence  a 
contract  between  master  and  servant'? 

"(8)  Is  the  contract  *ln  effect  a  contract  by 
which  the  carrier  undertakes  to  relieve  Itself 
from  the  consequences  of  the  negligence  of  it- 
self and  servants'? 

"(4)  Is  said  contract  null  and  void,  or  is  it 
a  bar  to  the  plaintiff's  right  to  recover,  under 
all  of  the  allegations  in  the  petition? 

"(5)  Did  the  court  err  in  sustaining  the  de- 
murrer and  diumissing  the  plaintiff's  petition?" 

[11  1.  The  Pullman  conductor  was  not  an 
employee  or  a  passenger  of  the  railway 
company.  The  relation  he  sustained  to  that 
company  was  entirely  contractual,  under  the 
special  terms  of  the  contract  The  special 
service  which  the  railway  company  was,  un- 
der the  contract  to  render  to  the  Pullman 
Company,  incident  to  which  Its  conductor 
was  to  be  carried  In  its  cars  while  perform- 
ing the  services  for  which  It  employed  him, 
did  not  pertain  to  the  public  duty  resting 
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upon  the  railway  company  as  a  common  car-  1 4.  Evidence  ^=»332(l)— Onler  for  eaJe  of  land 


rier,  but  arose  solely  from  Its  contract  with 
the  Pullman  Company,  ratified  by  the  con- 
ductor in  his  contract  with  the  latter  com- 
pany. Baltimore  &  Ohio,  etc^  Ry.  Ck>.  ▼. 
Voigt,  176  U.  S.  408,  20  Sup.  Ct.  385,  44  L. 
Ed.  560,  and  cases  cited;  Denver,  etc.,  R. 
Co.  V.  Whan,  39  Colo.  230,  89  Pac.  39,  11  lu 
R.  A.  (N.  S.)  432,  12  Ann.  Gas.  732,  and 
numerous  cases  collated  in  the  notes  to  the 
principal  case  in  the  last  two  reports) ;  Hugh- 
son  V.  Richmond,  R.  Co.,  2  App.  D.  O.  98. 

[2]  2.  The  foregoing  ruling  covers  In  sub- 
stance the  questions  certified  by  the  Court 
of  Appeals,  except  those  numbered  4  and  5, 
which  are  not  such  as  this  court  is  required 
or  authorized  to  answer  under  the  law  au- 
thorizing the  Court  of  'Appeals  to  certify 
questions  to  the  Supreme  Court,  as  was  rul- 
ed in  the  case  of  English  ▼.  Rosenkrantz,  160 
Ga.  817,  105  S.  B.  613. 

All  the  Justices  concur,  except  ATKINSON, 
J.,  dissenting  as  to  the  first  headnote  (divi- 
sion of  decision). 


(151  Ga.  270) 

MOORE  et  al.  v.  McAFEE.    (No.  2096.) 
(Supreme  Court  of  Georgia.    March  4,  192L) 

(8i/llahu8  hjf  i^  Cowrt.) 

.1.  New  trial  ^=»I5— Exoeptiona  to  order  mak- 
lao  parties  not  proper  ground. 

Exceptions  assigning  error  upon  an  order 
of  court  making  parties  cannot  properly  be 
made  a  ground  ot  a  motion  for  new  trial. 

2.  Parties  <g=:»53— Whore  motion  was  treated 
as  amendment  making  a  now  defendant  and 
fie  filed  a  tflsclalmerv  ho  was  a  party. 

Although  no  rule  nisi  issued  against  B.  H. 
Bay,  calling  upon  him  to  show  cause  why  he 
should  not  be  made  a  party  defendant,  where 
plaintiffs  counsel  filed  a  written  motion  that 
said  Ray  be  made  a  defendant,  and  this  ap- 
plication was  treated  as  an  amendment  to  the 
pleadings,  and  the  amendment  was  allowed  by 
order  of  the  court,  and  the  party  named  filed 
his  pleadings  disclaiming  title,  and  in  auch  dis- 
claimer referred  to  himself  as  a  party  de- 
fendant, objections  to  evidence  based  upon  the 
ground  that  the  person  named  was  not  a  party 
to  the  suit  were  properly  overruled. 

3.  Deeds  ^c:>38(i)— Not  void  for  uncertainty 
booauso  not  giving  district  in  which  land  Is 
looatod. 

A  deed  containing  the  description,  '*a  par- 
cel of  land  lying  in  Crawford  county,  on  Deep 

creek,  in  the district  of  said  county,  and 

known  as  the  south  half  of  lot  30  in  a  sur- 
vey of  said  district  and  containing  1(KL% 
acres,"  is  not  void  for  uncertainty  merely  be- 
cause it  does  not  set  forth  the  district  in  which 
the  lot  specified  is  located.  It  would  be  com- 
petent to  show  by  parol  testimony,  if  such 
was  the  case,  that  there  was  only  one  lot  30 
in  that  county  on  the  creek  named. 


and  administrator's  deed  hold  admissiblo 
though  order  did  not  dosoribo  laad  and  bill 
was  lost. 
The  decree  and  order  from  the  superior 
court,  directing  the  administrator  to  sell  the 
assets  of  the  estate  remaining  in  the  hands 
of  the  administrator,  and  reciting  that  it  was 
granted  in  a  specified  case  which  arose  upon 
a  biU  to  marshal  assets^  and  that  it  appeared 
to  the  court  from  the  bill  that  the  oi^y  as- 
set of  the  estate  was  the  land  described  in  the 
bill,  was  properly  admitted  in  evidence  over 
the  objection  that  it  did  not  describe  the  land 
in  controversy,  and  did  not  furnish  authority 
to  the  administrator  to  sell  any  land  unless  ac- 
companied by  the  bill  in  whidi  the  land  was 
described,  as  there  was  a  presumption  that  the 
bill  referred  to  was  in  existence  at  the  time 
of  the  granting  of  the  order,  and  its  loss  or 
destruction  could  not  prevent  the  introdhction 
in  evidence  of  the  order  itself  and  the  deed 
executed  in  pursuance  thereof  at  the  sale  by 
the  administrator. 

5.  Deeds  ^=»38(l)— Not  void  for  nnoortalnty 
when  describing  land  as  lots  and  parts  of  lots 
but  also  giving  name. 

A  deed  containing  the  description,  "lots  32 
and  33  containing  202%  acres  each>  also  lots 
and  parts  of  lots  29  and  30  and  85  in  the  Sixth 
district  of  said  county,  containing  450  acres, 
more  or  less,  with  mill  site  and  water  privileg- 
es thereon,  said  tract  being  known  as  Old 
Grant  Mill  Place,"  was  not  void  for  uncertain- 
ty in  the  description  of  the  land  intended  to  be 
conveyed;  for  the  identity  of  the  tract  of  land 
known  as  Old  Grant  Mill  Place  could  be  shown 
by  parol  evidence. 

6.  Boundaries  (9=>35(2)— Evidonoe  ^274(7) 
—Boundaries  of  land  may  bo  ostahlishod  by 
reputation  derived  from  anoiont  souroos  or 
dooiarations  of  deceased  parties;  ovidonco 
based  on  maps  and  statomonts  of  persons 
since  deceased  held  admissible. 

In  locating  land  described  in  a  deed  as  be- 
ing composed  of  lots  and  parts  of  lots  of  land 
Nos.  2&,  30,  and  35  in  the  Sixth  district  of  a 
named  county,  known  as  "Old  Grant  Mill 
Place,"  it  is  competent  to  establish  its  bound- 
aries of  traditionary  reputation  in  the  neigh- 
borhood, derived  from  ancient  sources  or  from 
the  declarations  of  persons  since  deceased  who 
had  peculiar  means  of  knowing  what  the  repu- 
tation of  the  boundary  was  in  an  ancient  day; 
but  present-day  reputation  is  not  admissible. 
Under  this  ruling,  evidence  of  the  tradition  as 
to  there  being  a  tract  of  land  known  as  the 
Grant  Mill  Place,  and  what  it  consisted  of,  was 
admissible. 

7.  Trial  <@=»255(4),  259(1)— Acts  and  declara- 
tions of  defendant  Is  admissible,  and  other 
defendant  should  request  limitation;  written 
request  that  ovidenoo  bo  limited  aooossary. 

Evidence  of  sayings  and  doings  of  B.  H. 
Bay,  some  of  them  tending  to  show  recogni- 
tion upon  his  part  of  the  plaintifiTs  claim  of 
title  and  possession  of  the  land,  Bay  being  one 
of  the  parties  defendant,  was  admissible,  cer- 
tainly to  establish  the  plaintiff's  case  against 
Bay  himself;  and  the  evidence  having  been 
properly  admitted,  if  the  other  defendant  wish- 


^S9For  other  cases  tee  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Ga.) 


MOOBE  y.  MgAFEB 

(101  8.1B.) 


27S 


ed  the  effect  of  such  evidence  limited  to  one 
of  the  parties,  a  proper  written  request  there- 
for should  have  been  preferred.  The  court  was 
not  bound,  in  the  absence  of  such  written  re- 
quest, to  deal  with  the  special  parts  of  the  tes- 
timony in  his  charge,  although  counsel  for  such 
other  defendant  may  have  called  the  court's 
attention  to  the  fact  that  the  evidence  could 
not  be  binding  upon  any  one  except  Bay,  and 
coupled  with  this  suggestion  a  request  that  the 
court  instruct  the  jury  that  the  evidence  was 
not  binding  upon  the  administrator  of  Mrs. 
Bay. 

8.  Ejectment  ^=»90(l)  —  Lease  under  which 
lessees  had  oceupled  part  of  land  held  aitmis* 
ilble. 

The  lease  from  Colbert  and  McAfee,  ex- 
ecutors of  J.  G.  Colbert,  to  one  Powell,  was 
admissible  in  evidence,  there  being  some  evi- 
dence to  show  that  the  lessee  named  had, 
through  agents  or  employees,  occupied  a  part 
of  the  land  in  controversy. 

9.  Trial    «=>228(3)— ilnstriiotion    stating    law 
"If  plaintiff  was  making  a  certain  claim  held 

not  erroneous. 

While  it  is  the  duty  of  the  court  to  deter- 
mine the  contentions  of  the  parties  to  a  case 
and  not  leave  that  to  the  determination  of  the 
jury,  nevertheless  it  was  not  such  an  inaccu- 
racy as  to  require  the  grant  of  a  new  trial  that 
the  court,  in  charging  the  jury  in  this  case,  said 
that,  **ii  the  plaintiff  claims  a  right  to  recover 
apon  his  prior  possession,  the  plaintiff  must 
show  actual  possession  before  the  defendant 
took  possession,  and  that  he  had  actual  posses- 
sion of  the  entire  south  half  of  lot  30,''  the 
lot  in  dispute.  Here  'if,**  beginning  the  part 
of  the  instructions  quoted,  may  be  regarded  as 
equivalent  to  the  word  "where,"  for  the  court 
had  already  Instructed  the  jury  that  die  plain- 
tiff was  undertaking  to  show  his  title,  that  is, 
the  title  of  the  Colbert  estate,  by  showing  pos- 
session of  the  land  in  connection  with  certain 
deeds  offered  in  evidence.  Parts  of  the  evi- 
dence in  the  case,  with  the  deductions  which 
the  jury  were  authorized  to  draw  therefrom, 
were  sufficient  foundation  for  this  charge. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  If.] 

10.  Adverse  possession  ^=:»  116(1)  —  Instruc- 
tiORs  held  not  contradictory. 

The  court  instructed  the  jury  that  the 
plaintiff  could  not  recover  unless  he  showed  by 
a  preponderance  of  the  evidence  that  there 
was  a  tract  of  land  known  as  the  Grant  Mill 
Place  containing  approximately  450  acres,  and 
that  the  boundaries  of  such  tract  should  also  be 
fixed  by  evidence;  and,  in  the  part  of  the 
charge  immediately  following  such  instructions, 
added:  "I  charge  you  that  the  -deed  is  not 
such  a  deed  upon  which  the  plaintiff  can  recov- 
er in  this  case,  unless  it  is  shown  by  a  prepon- 
derance of  the  evidence  that  the  plaintiff,  as 
executor  of  Colbert,  or  Colbert  in  his  lifetime, 
was  in  the  open,  continuous,  notorious,  and 
exduarve  possession  for  seven  years,  under  the 
deed,  of  some  part  of  the  land  embraced  in 
the  deed."  It  is  insisted  that  these  parts  of 
the  charge  are  contradictory,  misleading,  and 
not  authorized  by  the  evidence.  There  was 
some    evidence  to  authorize  the  charge;    nor 


were  these  parts  of  the  charge  contradictory. 
The  first  part  placed  upon  the  plaintiff  the  bur- 
den of  showing  by  evidence  that  there  was  a 
tract  or  land  known  as  the  Grant  Mill  Place, 
containing  a  specified  number  of  acres,  and  also 
of  fixing  the  boundaries  of  the  tract;  and  the 
other  part,  given  in  connection,  meant  merely 
that  the  deed  alone,  even  if  the  plaintiff  had 
carried  the  burden  placed  upon  him  by  the  first 
part  of  the  charge,  would  not  authorize  a  re- 
covery, but  that  possession,  such  as  prescribed 
by  the  statute,  must  also  be  shown. 

11.  New  trial  ^=s>26  —  Remarks  to  counsel  by 
court  not  sufficient  ground  when  mistrial  not 
moved  for. 

Remarks  addressed  to  counsel  in  a  colloquy 
between  the  court  and  counsel  are  not  grounds 
for  reversal  of  the  judgment  refusing  a  new 
trial,  it  appearing  tiiat  the  remarks  were  made 
upon  the  conclusion  of  the  evidence  and  before 
the  charge  of  the  court  to  the  jury  was  begun, 
and  counsel  had  full  opportunity  of  moving  for 
a  mistrial  on  the  ground  now  taken  in  the  mo- 
tion for  a  new  trial.  Having  failed  to  do  this, 
the  plaintiffs  in  error  cannot,  after  the  return 
of  an  adverse  verdict,  have  that  verdict  set 
aside  and  a  new  trial  granted. 

12.  Sufficiency  of  evidenoe. 

Upon  a  review  of  the  entire  record  we  can- 
not say  that  there  is  no  evidence  to  support  the 
verdict. 

Error  ft*om  Superior  Court,  Crawford 
County;   H.  A.  Mathews,  Judge. 

Ejectment  by  A.  J.  McAfee,  executor, 
against  L.  D.  Moore,  administrator^  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

McAfee,  executor  of  Colbert,  brought  eject- 
ment to  recover  the  south  half  of  lot  SO  in 
the  Sixth  district  of  Crawford  county.  The 
parties  defendant  were  J.  B.  Spiller,  Mrs. 
Nanpy  Newberry,  executrix  of  M.  J.  New- 
berry, and  Ia  b.  Moore,  administrator  of  the 
estate  of  Mrs.  Emma  M.  Ray,  deceased. 
When  the  case  was  called  for  trial  and  both 
parties  announced  ready,  counsel  for  the 
plaintiff  offered  an  amendment  reciting  that 
B.  H.  Ray  was  sole  heir  at  law  of  Emma  M. 
Ray ;  that  he  was  claiming  the  land  in  dis- 
pute as  sole  heir,  was  actually  defending  the 
suit,'  and  was  a  proper  party  defendant; 
that  he  claimed  possession  and  right  of  pos- 
session of  the  land;  and  it  was  prayed  that 
he  be  made  a  party  and  be  required  to  set 
up  a  defense  in  this  suit.  This  was  signed 
by  the  plalnttfTs  counsel,  and  the  court  in- 
dorsed upon  the  amendment,  "Amendment 
allowed,  October  21,  1919,*'  and  then  signed 
the  same  officially.  After  the  evidence  was 
closed  by  both  parties,  by  agreement  of  coun- 
sel, upon  suggestion  of  the  Judge,  Mrs.  Nan- 
cy Newberry,  as  executrix,  etc.,  filed  a  dis- 
claimer ;  and  she  as  such  executrix  was  then 
considered  as  eliminated  from  the  case.  J. 
B.  Spiller  filed  a  disclaimer  at  the  same 
time.    B.  H.  Ray  also,  through  his  attorney. 
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filed  a  disclaimer,  but  was  treated  as  a  party 
defendant  by  the  court  and  by  the  plaintiff. 
The  jury  returned  a  verdict  finding  for  the 
plaintiff  the  premises  in  dispute,  a  verdict 
^cando  against  the  estate  of  Mrs.  Emma  M. 
Ray  for  mesne  profits,  and  a  verdict  for 
mesne  profits  against  B.  H.  Ray  individually. 
Moore,  administrator  of  Mrs.  Ray,  and  B.  H. 
Ray,  individually,  made  a  motion  for  new 
trial,  which  was  overruled,  and  the  movants 
excepted. 

I#.  D.  Moore,  of  Macon,  for  plaintiffs  in 
error. 

R.  D.  Feagln,  of  Macon,  for  defendant  in 
error. 

BECK,  P.  J.  (after  stating  the  fticts  as 
above).  [1]  1.  One  ground  of  the  motion  for 
a  new  trial  assigns  error  upon  the  granting 
by  the  court  of  an  order  making  B.  H.  Ray  a 
party  defendant  upon  the  trial  of  the  case, 
without  his  consent  and  over  the  objection  of 
the  administrator  of  Mrs.  Ray,  and  without 
notice  or  rule  nisi  to  B.  H.  Ray.  Objection 
to  such  an  order  should  have  been  made  the 
subject  of  direct  exception;  error  upon  the 
same  cannot  be  properly  assigned  In  a  mo- 
tion for  new  trial. 

[4]  4.  Error  is  assigned  upon  the  ruling  of 
the  court  in  admitting  in  evidence  an  order 
appearing  upon  the  minutes  of  Crawford 
superior  court  at  September  term,  1876,  and 
which  contains  the  recital  that  it  was  made 
In  the  case  of  Smith,  Administrator  of  Cul- 
verhouse,  v.  Moore,  being  a  bill  to  marshal 
assets;  and  the  further  recital  that  it  ap- 
peared to  the  court  from  the  bill  that  the 
only  asset  of  the  estate  remaining  was  the 
land  described  in  the  bill,  which  recital  was 
followed  by  an  order  of  the  court  that  the 
administrator  sell  the  land  at  public  outcry, 
after  due  advertisement,  and  bring  the  money 
into  court  for  distribution.  This  order  was 
objected  to  upon  the  ground  that  it  did  not 
describe  the  land  in  controversy  nor  describe 
any  land,  and  did  not  furnish  authority  to 
the  administrator  to  sell  any  land,  unless  it 
was  accompanied  by  the  bill  of  the  adminis- 
trator in  which  the  land  was  described.  The 
<xmrt  did  not  err  in  admitting  this  evidence 
over  the  objection  made.  There  la  a  pre- 
sumption that  the  administrator  acted  upon 
the  order  in  connection  with  the  bill,  and 
that  the  bill  sufficiently  described  the  land. 

[6]  6.  Exception  is  taken  to  the  ruling  of 
the  court  in  permitting  the  plaintiff  as  a  wit- 
ness in  the  case  to  testify  as  follows : 

"There  was  a  general  tradition  In  the  neigh- 
borhood as  to  there  being  a  Grant  MUl  Place 
and  as  to  what  the  Grant  Mill  Place  consisted 
of.  It  was  in  the  southeastern  part  of  this 
county  !n  the  Sixth  district.  Deep  creek  runs 
through  part  of  it.  Toteover  runs  between  30 
and  35.  I  got  this  information  to  start  with 
from  maps,  but  mainly  from  Wiley  Patterson. 
He  gave  me  general  information  of  the  land, 


and  Frank  Mathews  and  Billie  Mathews  gave 
me  the  location  and  told  me  where  the  line 
was,  and  Mr.  Becham  and  Mr.  Nichols.  Mr. 
Becham  is  dead;  so  is  Nichols.  Billie  Mathews 
is  dead.  These  were  old  settlers  in  that  com- 
munity. Billie  Mathews  lived  on  the  west  of 
lot  35,  adjoining,  I  think,  on  the  lot  adjoining 
85.- 

This  testimony  was  objected  to  upon  the 
grounds  that  a  tradition  cannot  be  proved  In 
that  way;  that  the  evidence  did  not  show  a 
tradition  as  to  the  boundaries  of  the  Grant 
Mill  Place,  did  not  specify  any  particular 
boundary  or  evidence  of  any  boundary  of 
any  particular  tract  of  land.  The  court  re- 
fused to  rule  out  any  evidence,  upon  motlcHi 
of  movants,  when  the  plaintiff  closed  his  ev- 
idence. In  deciding  this  case  when  it  was 
formerly  here  it  was  said  by  this  court: 

"In  locating  land  described  in  a  deed  as  being 
composed  of  lots  and  parts  of  lots  of  land  Nos. 
29,  30,  and  35  in  the  Sixth  district  of  a  named 
county,  known  as  the  'old  Grant  Mill  Place,'  it 
is  competent  to  establish  its  boundaries  by 
proof  of  traditionary  reputation  in  the  neigh- 
borhood, derived  from  ancient  sources  or  from 
the  declarations  of  persons  since  deceased  who 
had  peculiar  means  of  knowing  what  the  rep- 
utation of  the  boundary  was  in  an  ancient  day; 
but  present-day  reputation  is  not  admissible." 
McAfee  v.  Newberry,  144  Ga.  473,  87  S.  B.  392. 

Under  that  ruling  the  testimony  quoted 
was  admissible.  Though  the  evidence  may  . 
not  have  contained  a  complete  description  of 
the  lands  contained  tn  the  Grant  Mill  place. 
It  did  tend  to  show  certain  facts  tending  to 
establish  the  identity  of  the  Grant  Mill 
Place.  Whether  other  evidence  In  the  case 
completed  the  description,  or  not,  Is  another 
question. 

[11]  11.  Another  ground  of  the  motion  for 
new  trial  Is  based  upon  the  contention  that 
the  court  expressed  an  opinion  in  the  pres- 
ence of  the  jury  upon  certain  evidence  In 
the  case.  These  remarks  (the  court  address- 
ing plaintlirs  counsel)  were: 

"You  have  made  Mr.  Bay  a  party,  and,  so 
far  as  the  evidence  developed,  he  is  in  adverse 
possession  against  the  administrator,  and  it 
is  not  disputed  Newberry  is  not  in  possession 
or  any  claim  to  the  property.** 

And  addressing  the  administrator  of  Mrs. 
Emma  M.  Ray,  the  court  stated: 

"How  about  filing  a  disdaimter  for  Mrs.  Ray's 
estate?  You-  are  not  in  possession  and  ne-ver 
have  been." 

The  administrator  replied:  'The  plaintiff 
never  has  been." 

The  Court:  "But  he  is  seeking  to  recover 
from  the  person  who  is  in  possession,  and  that 
seems  to  be  B.  H.  Ray.  He  is  trying  to  set 
possession,  and  you  are  not  asking  for  posses- 
sion." Reply  by  the  administrator,  Mr.  Moore: 
"I  am  trying  to  make  him  let  me  alone.  Q?be 
plaintiff  has  not  shown  he  was  ever  in  posses- 
sion of  an  inch  of  it  In  his  life." 

The  Court;  "I  think  I  will  have  to  sutunit 
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that  to   the   jury;    the   Supreme   Court  held  |      [2, 3,  5,  7-tO,  12]  The  rulings  made  in  head- 
notes  2,  3,  5,  7,  8,  9,  10,  and  12  require  no 
elaboration. 
Judgment  ai&rmed« 
All  the  Justices  concur. 


that 

These  remarks  were  made  by  the  court  to 
the  counsel  In  a  colloquy  between  the  court 
and  counsel  for  plaintiffs  In  error.    It  is  un- 
necessary to  go  into  the  record  and  deter- 
mine whether  or  not  the  opinion  expressed 
by  the  court  was  upon  any  contested  issue 
of  fact.    Plaintiffs  in  error  cannot,  in  a  mo- 
tion for  new  trial,  avail  themselves  of  the 
remarks  made  by  the  court  under  the  cir- 
cumstances attending  the  use  of  the  expres- 
sions  complained  of.     Section  4863  of  the 
Civil  Code  provides  that  a  new  trial  shall 
be  granted  where  the  court  expresses  or  in- 
timates his  opinion  as  to  what  has  or  has 
not    been    proved.      But    where    the    court 
makes  such  an  expression  of  opinion  in  as- 
certaining the  position  or  opinion  of  counsel 
as  to  what  has  or  has  not  been  proved,  or 
the  effect  of  certain  evidence,  and  does  so 
before  beginning  his  charge  to  the  jury,  and 
where  the  remarks  made  are  entirely  dis- 
connected from   the  charge,   as   they  were 
here,  a  party  will  not  be  permitted  to  allow 
the  remarks  to  pass  unchallenged  until  after 
the  case  has  been  submitted  to  the  Jury  and 
a  verdict  adverse  to  him  returned,  and  then 
seek  to  avail  himself  of  them  In  a  reviewing 
court.     While  remarks  addressed  to  counsel 
In  this  way  may  be  cause  for  a  new  trial, 
as  provided  in  the  statute  Just  referred  to, 
nevertheless   counsel    himself    should    take 
some  steps  to  avoid  the  hurtful  effect,  by 
making  a  motion  for  a  mistrial  or  asking 
the  court  to  instruct  the  Jury  to  disregard 
the  remarks ;    but  a  party '  cannot  remain 
quiescent  until  after  verdict  and  then  avail 
liimself  of  the  remarks  made  by  the  court  in 
a  motion  for  new  trial,  where  the  verdict  is 
adverse.    Of  course,  if  the  expression  or  in- 
timation of  the  court's  opinion  occurs  dur- 
ing his  charge  to  the  Jury,  while  they  may 
have  no  more  hurtful  effect  than  if  they  had 
been  made  in  a  colloquy  between  the  court 
and  counsel,  nevertheless,  as  counsel  could 
not  well,  in  the  midst  of  the  charge,  except 
to  the  remarks  and  move  for  a  mistrial,  he 
may  avail  himself  of  the  remarks  made  in 
the  course  of  the  charge  in  his  motion  by 
making  it  one  of  the  grounds  thereof  al- 
though no  motion  for  a  mistrial  was  made. 
There  are  cases  in  our  rei)orts  where  it  has 
been  held  that  certain  remarks  complained 
of  as  containing  an  expression  of  opinion  by 
the  court  were  not  ground  for  a  motion  for 
new  trial  because  not  used  tn  a  charge  to 
the  jury  but  were  made  in  the  course  of  a 
colloquy  between  the  court  and  counsel;  and 
while  it  is  not  expressly  said  in  any  of  these 
cases   that  if  the  remarks  were  hurtful  a 
motion  for  a  mistrial  should  have  been  made, 
the  conclusion  reached  by  the  court  must 
have  been  based  upon  the  principle  above  an- 
nounced. 


a51  Ga.  3)G) 

EASTMAN  COTTON  MILLS  et  al.  v.  CITI- 
ZENS' &  SOUTHERN  BANK. 
(No.    I860.) 

(Supreme  Court  of  Georgia.    March  5,  1921.) 

(Syllahut  ly  Bdii&ridl  Sialf.) 

1.  Mortgages  ^=5>298 (3) ^Receipt  of  less  than 
Is  due  under  Insuranoe  poltoy  does  not  prs- 
vent  sale  under  power  from  passing  tltlsi 

The  receipt  by  a  mortgagee  of  a  less 
amount  than  was  due  on  the  mortgage  under 
an  insurance  policy  payable  to  it  as  its  interest 
might  appear  did  not  destroy  the  vitality  of  a 
power  of  sale  in  the  mortgage,  or  prevent  a 
sale  under  the  power  from  passing  legal  title 
to  the  mortgagee,  which  purchased  at  the  sale. 

2.  Mortgages  ^==>544(l)  —  Right  of  creditor  ts 
have  amount  of  Insaraaoe  policy  oompromlsod 
by  mortgagee  applied  on  mortgage  must  bo 
sot  up  in  pleadings. 

Where  a  mortgagee,  holding  as  collateral 
security  an  insurance  policy  payable  to  it  as  its 
interest  might  appear,  compromised  a  claim 
against  the  insurer  and  sold  the  premises  un- 
der a  power  of  sale,  becoming  the  purchaser, 
and  a  creditor  sold  the  same  premises  under 
execution,  if  the  creditor,  in  a  suit  against  it  for 
possession  of  the  premises,  was  entitled  to 
have  the  full  amount  of  the  policy  applied  on 
the  mortgage,  pleadings  setting  up  the  facts 
entitling  it  to  such  equitable  remedy  should 
have  been  filed,  and  a  mere  oral  statement  of 
counsel  could  not  take  the  place  of  proper 
pleadings. 

Error  from  Superior  Ck>urt,  Laurens  Ck>un- 
ty;  E.  D.  Graham,  Judge. 

Action  by  the  Citizens'  &  Southern  Bank, 
trustee,  against  the  Eastman  C!ottan  Mills 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

W.  M.  Clements,  of  Eastman,  Burch  &  Da- 
ley, of  Dublin,  and  Jno.  R.  L.  Smith  and 
Grady  C.  Harris,  both  of  Macon,  for  plain- 
tiffs in  error. 

Adams  &  Adams,  of  Savannah,  and  J.  S. 
Adams^  of  Dublin,  for  defendant  in  error. 

HILL,  J.  The  Citizens'  &  Southern  Bank 
was  the  holder,  as  trustee,  of  certain  bonds 
amounting  in  the  aggregate  to  $86,000,  which 
had  been  Issued  by  the  Oconee  River  Mills,  a 
manufacturing  corporation.  A  policy  of  fire 
insurance  was  issued  to  the  Oconee  River 
Mills,  which  was  deposited  with  the  trustee 
as  collateral  and  made  payable  as  its  inter- 
est might  appear.    The  Oconee  River  Mills 
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subsequently  became  insolyent,  ceased  to  op- 
erate, and  vacated  the  premises  for  a  ^ace 
of  time  that  was  in  violation  of  a  clause  that 
was  in  the  insurance  policy,  which  provided 
that  the  policy  should  be  void  ''if  the  sub- 
ject of  insurance  be  a  manufacturing  estab- 
lishment and  it  be  operated  in  whole  or  in 
part  at  night  later  than  ten  o'clock,  or  if  it 
cease  to  be  operated  for  more  than  ten  con- 
secutive days/'  The  buildings  constituting 
the  manufacturing  plant,  the  property  in- 
sured, were  destroyed  by  fire.  The  trustee 
brought  suit  against  the  insurance  company 
on  the  policy  referred  to,  the  insured  being  a 
Joint  plaintiff  with  the  trustee.  Pending  the 
suit  the  trustee  made,  a  settlement  with  the 
Insurance  company  in  the  nature  of  a  com- 
promise of  the  claim  for  an  amount  less  than 
the  amount  of  IJie  policy  and  less  than  the 
debt  represented  by  the  bonds;  and  the  case 
was  dismissed  by  the  plaintiffs'  attorneys. 
Then,  in  the  exercise  of  the  power  of  sale 
contained  in  the  mortgage  executed  by  the 
Oconee  River  Mills  to  secure  the  payment  of 
the  bonds,  the  trustee  brought  to  sale  the 
land  upon  which  the  manufacturing  estab- 
lishment had  stood,  conformably  to  the  provi- 
sions of  the  power  of  sale,  and  became  the 
purchaser  at  the  sale,  as  it  was  expressly 
authorized  in  the  mortgage  to  do,  a  deed  be- 
ing duly  executed  conveying  the  property  to 
it  as  purchaser.  Subsequently  to  the  sale  the 
Eastman  Ootton  Mills,  a  creditor  of  the 
Oconee  River  Mills,  brought  suit  upon  a 
claim  against  the  latter,  reduced  the  same  to 
Judgment,  and  had  an  execution  Issued  on 
this  Judgment,  which  was  levied  upon  the 
lot  of  land  upon  which  the  mill  had  formerly 
stood,  and  that  lot  was  sold  under  the  execu- 
tion, the  plaintiff  in  fi.  fa.  being  the  purchas- 
er at  the  same,  and  receiving  a  sheriffs  deed 
duly  executed.  The  purchaser  at  the  execu- 
tion sale  went  Into  possession  of  the  proper- 
ty. The  present  suit,  complaint  for  land,  was 
instituted  by  the  Citizens'  &  Southern  Bank 
as  trustee,  the  grantee  in  the  first  convey- 
ance referred  to,  against  the  Eastman  Oot- 
ton BCills.  The  defendant  filed  a  plea  and  an 
answer,  general  in  its  nature,  asserting  that 
it  had  title  to  the  land,  and  that  the  plain- 
tiff did  not  have  such  title.  During  the  trial 
counsel  for  the  defendant  made  a  statement 
to  the  court,  setting  up  in  substance  the 
facts  in  regard  to  the  pledge  of  the  policyf 
the  compromise,  the  fact  that  the  policy  was 
greater  in  amount  than  the  aggregate  amount 
due  on  the  bonds,  and  their  contention  that 
this  amounted  to  a  payment  of  the  mortgage 
given  to  secure  the  bonds,  that  the  mortgage 
therefore  was  paid  off  and  discharged,  that 
the  power  of  sale  was  no  longer  of  force,  and 
that  the  sale  to  the  plaintiff  was  inoperative 
and  no  title  was  passed  thereunder,  although 
the  deed  referred  to  was  executed.  After 
hearing  this  statement  and  the  evidence  that 


was  introduced,  the  court  directed  a  verdict 
for  the  plaintiff. 

[1,2]  A  verdict  for  the  plaintiff  was  de- 
manded under  the  facts  submitted  to  the 
court,  and  therefore  the  court  properly  sa 
directed.  The  receipt  by  the  bank  of  a  less 
amount  than  the  amount  of  the  mortgage 
was  not  in  law  a  payment  and  discharge  of 
the  mortgage ;  it  left  a  balance  still  due,  and 
therefore  the  vitality  of  the  power  of  sale 
was  not  destroyed,  and  a  sale  held  under  the^ 
power  conformably  to  its  provisions  passed 
legal  title  to  the  bank;  and  the  only  ques- 
tion involved  under  the  pleadings  in  this  case 
was  whether  the  plaintiff  had  legal  title,  its 
deed  being  older  than  the  defendant's  deed; 
and,  that  being  true,  a  verdict  in  its  favor 
necessarily  followed  under  the  pleadings  and 
the  evidence  submitted  to  support  than.  If, 
upon  the  application  of  equitable  principlea 
to  the  facts  of  the  case,  the  defendant  de- 
sired and  was  entitled  to  have  the  full 
amount  of  the  policy  applied  to  the  mortgage 
held  by  the  trustee,  pleadings  setting  up  th& 
facts  entitling  it  to  this  equitable  remedy 
should  have  been  filed,  and  the  power  of  the 
court  to  make  the  application  thereby  in- 
voked. The  mere  oral  statement  of  counsel 
of  their  insistence  could  not  take  the  place  or 
proper  pleadings. 

Judgment  afilrmed. 

All  the  Justices  concur,  ATKINSON,  J^ 
specially. 


(151  Q&.  328> 

THOMPSON  V.  STATE.    (No.  2189.) 
(Supreme  Ooort  of  Georgia.    March  16,  1921.) 

(SyUahua  hp  Editorial  Staff,} 

1.  Criminal  law  9=>l 206 (4)— Statute  provldlBO' 
for  punishment  of  felonies  as  misdemeaaors- 
Bot  repealed  by  Indeterminate  Sentonoe  Law. 

The  Indeterminate  Sentence  Act  £d  not 
repeal  Pen.  Oode  1910,  |  1062,  providing  that 
on  recommendation  of  the  jury  approved  by 
the  presiding  judge  the  pnnishment  for  a  felony- 
other  than  those  enumerated  therein  shall  be- 
as  provided  for  misdmeanors. 

2.  Criminal  law  (9=>797— Fallnre  to  oharge  that 
Jury  oould    recommead   punishment   as  for^ 
misdemeanor  held  error. 

On  a  trial  for  assault  with  intent  to  mur- 
der, the  failure  to  charge  that  in  case  of  eon^ 
viction,  the  jury  could  recommend,  if  they  saw 
fit,  that  defendant  be  punished  as  for  a  mis- 
demeanor, was  error. 

Certiorari  from  Court  of  Appeals. 

Lewis  Thompson  was  convicted  of  assault- 
with  intent  to  murder,  and  the  conviction 
was  affirmed  by  the  Court  of  Appeals  (lOS- 
S.   E.  731),  and  he  brings  certiorari.     Re- 
versed. 

Richard  B.  Russell  and  H.  H.  Chandler^ 
both  of  Atlanta,  and  J.  P.  Brooke,  of  Alpha- 
retta,  for  plaintiff  in  error. 
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Jno.  T.  Dorsey,  Sol.  Oen.,  of  Marietta,  for 
the  State. 

FISH,  G.  J.  [1]  1.  The  Indeterminate  Sen- 
tence Act  (Acts  1919,  p.  387)  did  not  repeal 
section  1062  of  the  Penal  Code  of  1910, 
which  provides  that  on  the  recommendation 
of  the  jury  trying  the  case,  when  such  recom- 
mendation is  approved  by  the  presiding 
judge,  the  punishment  of  a  felony  other  than 
one  of  those  enumerated  In  such  section  shall 
be  as  provided  for  misdemeanors. 

[2]  2.  It  was  error  requiring  the  grant  of 
a  new  trial  for  the  court  to  fail  to  charge 
the  Jury,  on  the  trial  of  one  charged  with 
the  Qffense  of  assault  with  intent  to  murder, 
that  in  the  event  of  conviction  they  could 
recommend,  if  they  saw  fit,  that  the  defend- 
ant be  punished  as  for  a  misdemeanor. 
Moore  v.  State,  150  Ga.  679,  104  S.  E.  907. 

3.  Applying  these  rulings  to  one  of  the 
grounds  of  the  motion  for  new  trial,  the 
Court  of  Appeals  erred  in  sustaining  the 
Judgment  of  the  trial  court  refusing  a  new 
trial. 

Judgment  reversed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent. 


(151  Oa.  330) 

Ml  MS  V.  Ml  MS.    (No.  2223.) 

(Sapreme  Court  of  Georgia.    March  16,  1921.) 

(ByUahui  5y  BdUorial  Biaf.) 

I.  Appeal  and  error  «=s>303— Authentloation  of 
groands  of  motion  for  new  trial  should  be 
■■eonditioaal. 

Special  grounds  of  a  motion  for  a  neW  trial, 
eompUdning  of  recited  charges,  should  be  ap- 
proved or  disapproved  by  the  Judge,  and  not 
ai^roved  in  a  conditional  manner,  requiring  the 
Sapreme  Court  to  examine  the  eoPtire  charge, 
to  ascertain  whether  the  charges  set  out  in  the 
motion  are  correctly  stated, 

2.  Appeal  and  error  ^s>303--Approval  of 
oronnds  of  motion  for  new  trial  with  explaaa- 
tory  note  held  disapproval,  preventing  con- 
sideration. 

The  trial  Judge's  approval  of  the  grounds 
of  a  motion  for  a  new  trial,  with  an  explana- 
tory note,  referring  to  the  brief  of  the  evi- 
dence and  the  charge  for  the  evidence  and 
charges,  was  not  an  approval  without  qualifica- 
tion, but  amounted  to  a  disapproval,  preventing 
the  Supreme  Court  from  passing  on  grounds 
of  the  motion  dependent  on  the  evidence  and 
charges. 

3.  Appeal  and  error  ^s>303— Aot  regarding 
sirffioiency  of  approval  of  grounds  of  motion 
for  new  trial  held  Inapplioable  to  conditional 
approval,  amounting  to  disapproval. 

Act  Aug.  21,  1911  (Acts  1911,  p.  150)  |  3, 
providing  that,  when  the  Judge  has  passed  on 
the  merits  of  a  motion  for  a  new  trial  and  no 
qnestioD  has  been  raised  as  to  the  sufficiency 


of  the  approval  of  the  grounds  of  such  motion, 
no  such  question  shall  be  entertained  by  the  re- 
viewing court,  did  not  apply,  where  the  court 
approved  the  grounds  with  a  qualification  which 
amounted  to  a  disapproval. 

Error  from  Superior  Court,  Fulton  Gounty ; 
W.  D.  Ellis,  Judge. 

Action  between  Abbie  L.  Minos  and  S.  G. 
Mlms.  Judgment  for  the  latter,  and  the 
former  brings  error.    AfiSrmed. 

Jno.  H.  Hudson  and  James  &  Bedgood,  all 
of  Atlanta,  for  plaintiff  in  error. 

Branch  &  Howard,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.  [1]  Where  the  special  grounds  of 
a  motion  for  new  trial  complain  of  certain 
recited  charges  of  the  court  to  the  Jury,  it  is 
the  duty  of  the  Judges  either  to  approve  or  to 
disapprove  these  grounds,  and  not  to  approve 
them  in  a  conditional  manner,  so  as  to  re- 
quire the  Supreme  Ck>urt  to  examine  the  en- 
tire charge  to  ascertain  whether  the  charges 
set  out  in  the  grounds  of  the  motion  are  cor- 
rectly stated  or  not.  Landrum  v.  Landrum, 
145  Ga.  307,  89  S.  E.  201 ;  Louisville  &  Nash- 
ville R.  Go.  V.  Ogles,  146  Ga.  20,  90  S.  B.  476; 
McLean  v.  Mann,  148  Ga.  114,  96  S.  B.  985. 

[2]  (a)  Where  the  trial  Judge  approved  the 
grounds  of  the  moti<Hi  for  new  trial  in  the 
following  language: 

'*The  recitals  of  the  facts,  contained  in  the 
above  and  foregoing  motion  for  new  trial  and 
the  amendments  thereto,  as  modified,  by  the 
court,  are  hereby  approved  as  true  and  correct" 

— and  where,  on  the  motion,  the  Judge  en- 
tered explanatory  notes  as  follows:  "As  to 
what  the  evidence  was,  see  brief  of  evi- 
dence," and  as  to  what  the  charge  was  "ref- 
erence Is  made  to  charge  of  the  court,"  such 
approval  was  not  unconditional,  and  under 
the  rule  laid  down  above  the  court  did  not 
approve  the  amended  grounds  of  the  motion 
for  new  trial  as  correct  without  quaUflcatlon, 
but  such  action  on  the  part  of  the  Judge 
amounted  to  a  disapproval  of  the  grounds 
as  stated,  leaving  it  to  the  Supreme  Court, 
by  comparing  the  evidence  stated  in  the  mo- 
tion with  the  brief  of  the  evidence,  and  the 
charges  set  out  in  the  motion  with  the  gener- 
al charge,  to  ascertain  whether  such  grounds 
contained  correct  excerpts  from  the  brief  of 
evidence  and  the  charge  of  the  court,  and 
under  such  an  entry  this  court  cannot  under- 
take to  pass  upon  the  grounds  of  the  motion 
dependent  upon  such  alleged  evidence  and 
charges. 

[3]  (b)  This  character  of  entry  does  not 
fall  within  section  3  of  the  act  of  August  21, 
1911  (Acts  1911,  p.  149).  Here  there  was  not 
a  mere  failure  to  approve  the  grounds  of  the 
motion,  as  provided  for  in  the  act  of  1911, 
but  an  entry  which  amounted  to  a  dlsapprov- 
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al  of  tbem  as  set  out  in  the  motion  for  new 
trial.    Landrum  v.  Landrum,  supra. 

2.  While  the  evidence  was  conflicting  and 
somewhat  uncertain.  It  cannot  be  h^d  that 
the  verdict  was  without  evidence  to  sup- 
port It. 

Judgment  affirmed. 

All  the  Justices  concur,  excei>t  GEORGE, 
J.,  absent. 


(151  Qa.  313) 

FLOYD  COUNTY  v.  SALMON.     (No.   1985.) 

(Supreme  Court  of  Georgia.    March  6,  1021.) 

(SyUahw  hy  the  Oowi.) 

1.  Statutes  ^=»250^TaxatlOB  «=s>549(4)— Ef- 
fectlve  from  date  of  passage  When  se  provid- 
ed; tax  receivers  estltled  to  compensatios  at 
Increased  rate  from  passaoe  of  aot  of  1918. 

The  act  of  the  General  Assembly,  approved 
Ausust  17,  1918  (Acts  1918,  p.  110),  amend* 
ing  sectioD  1202  of  the  Civil  Code  of  1910,  re- 
lating to  the  compensation  of  tax  receivers  In 
this  state,  went  into  effect  from  and  after 
the  date  of  its  passage,  and  "from  and  after 
that  date"  (for  so  mncfa  of  the  year  as  re- 
mained) receivers  were  entitled  to  compensa- 
tion at  the  rate  fixed  by  the  act 

(Additional  SvHahus  hy  Editorial  Btaff.) 

2.  Statutes  ^=»255— >Bseomss  effective  from 
approval,  etc.,  anless  otherwise  provided  by 
Constitution  or  statute. 

As  a  general  rule,  in  the  absence  of  consti- 
tutional or  general  statutory  provision  govern- 
ing the  matter,  or  a  provision  to  the  contrary 
in  the  statute  itself,  a  statute  becomes  effective 
on  the  day  of  its  approval  by  the  Governor,  or 
of  its  passage  over  his  veto,  or  by  his  nonac- 
tion within  the  time  specified  for  the  return  of 
the  bilL 

3.  Statutes  ^=s>250— IMay  prssoribs  tlras  of  tak- 
Ino  effect. 

A  statute  may  fix  the  day  or  time  when  it 
shall  take  effect. 

4.  Constitutional  law  ^=3>48— Plain  lanouags 
cannot  be  changed  to  avoid  invalidity. 

When  an  act  is  capable  of  two  construc- 
tions, one  making  it  violative  of  the  Constitu- 
tion and  the  other  making  it  consonant  there- 
with, the  court  must  adopt  the  latter  construc- 
tion; but  the  mere  fact  that  the  plain,  positive, 
and  unambiguous  language  of  the  act  brings  it 
in  conflict  with  the  Constitution  will  not  en- 
able the  court  to  declare  the  legislative  meaning 
to  be  other  than  that  dearly,  concisely,  and 
positively  expressed. 

5.  Statutes  ^=:»l90^Unambiouou8  statute  can- 
not be  construed  aocordino  to  supposed  In- 
tention. 

When  an  act  is  plain,  unambiguous,  and 
positive,  and  not  capable  of  two  constructions, 
the  court  is  not  authorized  to  construe  it  ac- 
cording to  the  supposed  Intention  of  the  Legis- 
lature. 

George,  J.,  dissenting  In  part. 


Certiorari  from  Ckmrt  of  Appeals 

Action  by  J.  Z.  Salmon  against  Floyd 
County.  A  judgment  for  defendant  was  re- 
versed by  the  Court  of  Appeals  (24  Ga.  Ai^. 
796,  102  S.  E.  364),  and  defendant  brings  cer- 
tiorari.   Affirmed,  with  dlrectlona 

Denny  &  Wright,  of  Rome,  and  Moore  & 
Pomeroy  and  Joseph  H.  Ross,  all  of  Atlanta, 
for  plaintiff  in  error. 

Maddoz  &  Doyal,  of  Rome,  for  defendant 
In  error. 

GEORGE,  J.  [1]  Civil  Code  a^lO).  |  1202, 
provides  that — 

"The  county  shall  pay  the  receiver  one-half 
of  what  the  collector  gets  for  collecting  the 
county  tax." 

By  an  act  of  the  General  Assembly,  approv- 
ed August  17,  1918  (Acts  1918,  p.  110),  section 
1202  of  the  Civil  Code  of  1910  was  so  amend- 
ed as  to  be  read  as  follows: 

"The  county  shall  pay  the  receiver  the  same 
compensation  the  collector  gets  for  collecting 
the  county  tax." 

J.  Z.  Salmon,  tax  receiver  of  Floyd  county, 
claimed  as  such  receiver,  for  the  year  1918, 
the  same  compensation  allowed  the  tax  col- 
lector for  collecting  the  county  tax.  The 
county  paid  him  one-half  of  the  compensa- 
tion allowed  the  collector  for  collectlnir  the 
county  taxes*  without  prejudice  to  the  rights 
of  the  receiver  to  proceed  to  collect  the  bal- 
ance alleged  to  be  due  hluL  Accordingly  the 
receiver  filed  suit  against  the  county,  and 
alleged  that  under  the  act  approved  August 
17, 1918,  he  was  entitled  to  recover  the  same 
compensation  allowed  the  tax  collector.  To 
the  petition  the  county  filed  a  general  demur- 
rer. The  demurrer  was  sustained,  and  the 
receiver  sued  out  a  vnrit  of  error  to  the  Court 
of  Appeals.  That  court  reversed  the  judg- 
ment of  the  trial  court,  and  the  county 
brought  by  certiorari  the  decision  of  the 
Court  of  Appeals  to  the  Supreme  Court  for 
review.  The  county  does  not  by  its  demurrer 
question  the  constitutionality  of  the  act  of 
1918,  but  insists  that  Inasmuch  as  the  duties 
of  the  receiver  for  the  year  1918  were  per- 
formed, or  practically  performed,  prior  to  the 
passage  and  approval  of  the  act,  the  compen- 
sation of  the  receiver  for  the  year  in  question 
is  to  be  governed  entirely  by  the  old  law  as 
contained  In  Civil  Cod&,  §  1202,  and  not  by 
the  act  approved  August  17,  1918. 

With  respect  to  the  time  when  statutes  are 
to  take  effect,  the  old  English  rule  was  that 
if  the  act  was  not  directed  to  operate  from 
any  particular  time,  it  took  effect  from  the 
first  day  of  the  session  at  which  it  was  pass- 
ed. This  legal  fiction  and  this  extraordinary 
application  of  the  doctrine  of  relation  was 
acted  upon  by  the  English  courts  until  the 
statute  of  33  Geo.  Ill,  c.  18,  which  statute 
I  declared  that  laws  shall  operate  from  the 
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time  of  receiving  the  royal  assent    Sedgwick 
on  Gonstractloii  of  Statutes  (2d  Ed.)  65. 

'IJnder  Constitutioiig  which,  by  proYiding  In 
effect  that  no  bOl  shall  become  a  Ijiw  until  it 
shall  have  received  the  approval  of  the  chief 
ezecative  or  shall  have  been  passed  over  his 
refasal  to  approve,  make  the  executive  a  neces- 
sary constituent  of  the  law-making  power,  an 
act  becomes  a  law,  not  when  it  is  passed  by  the 
two  houses  of  the  Legislature,  but  when  it  is 
approved  by  the  executive,  unless  it  becomes  a 
taw  by  the  lapse  of  time  specified  for  the  return 
of  a  bin  to  the  Legislature  or  by  being  passed 
by  the  Legislature  notwithstanding  the  disap- 
proval of  the  executive."    25  R.  C.  L.  797. 

Cf.  article  5,  |  1,  par.  16.  of  the  Constitu- 
Uon  of  this  state  (Civil  Oode,  |  6485) ;  Green 
V.  Hall,  36  Ga.  538;  Epstin  v.  Levenson,  79 
(}a.  718  (2),  4  S.  E.  328. 

[2,3]  The  general  rule  fbllowed  in  the 
United  States  Is  that,  in  the  absence  of  con- 
stitutional or  general  statutory  provision 
governing  the  matter,  the  statute  becomes  ef- 
fective on  the  day  of  its  passage ;  that  is  to 
say,  on  the  day  of  its  approval  by  the  chief 
executive,  or  Its  passage  over  his  veto,  or  by^ 
his  nonaction  within  the  time  specified  in  the 
Constitution  for  the  return  of  the  bill  to  the 
Legislature,  unless  the  time  for  the  going  in* 
to  effect  of  the  statute  Is  fixed  hy  the  statute 
itself.  It  is  elementary  that  the  statute  it- 
self may  flbc  the  day  or  time  when  it  shall 
take  effect;  and  it  has  been  held  that  a  stat- 
ute providing  that  It  shall  take  effect  "from 
and  after"  a  day  named  takes  effect  on  the 
day  following  the  one  named.  State  v.  Ro- 
ney,  82  Ohio  St  376,  ^  N.  E.  486,  19  Ann. 
Cas.  918.  The  act  approved  August  17,  1918, 
provides  "that  from  and  after  the  i)assage  of 
this  act*'  section  1202  of  the  Civil  Code  (1910) 
shall  read  as  In  the  act  provided.  By  its 
plain  terms  the  act  r^iealed  all  laws  in  con- 
flict therewith,  and  went  into  effect  from  and 
after  its  passage. 

[4,  S]  It  is  contended  that  this  ruling  will 
necessarily  invalidate  the  act,  in  view  of  cer- 
tain constitutional  provisions  and  inhibitions 
pointed  out  in  the  brief  of  counsel  for  tbe 
county.  While  we  do  not  concede  the  sound- 
ness of  the  conclusion,  the  act  is  plain,  sus- 
ceptible to  but  one  construction.  When  an 
act  is  capable  of  two  constructions,  one  mak- 
ing it  violative  of  the  Constitution  and  the 
other  making  it  consonant  therewith,  it  is  the 
duty  of  the  court  to  adopt  the  latter  con- 
structioo.  Park  v.  Candler,  113  Ga.  647(3), 
39  S.  E.  89.  Where  the  act  is  plain,  unambig- 
uous, and  positive,  and  is  not  capable  of  two 
constructions,  the  court  is  not  authorized  to 
construe  the  act  according  to  the  supposed 
intention  of  the  Legislature.  Unless  adequate 
grounds  are  found  in  the  act  itself,  in  its 
context,  or  in  the  absurd  consequences  and 
results  which  would  necessarily  follow  from 
^ts  literal  Interpretation,  the  mere  fact  that 


the  plain,  positive,  and  unambiguous  language 
of  the  act  would  bring  it  in  tonfilct  with  some 
constitutional  provision  Is  not  of  itself  sufil- 
cent  to  enable  the  court,  in  the  exerdse  of  its 
proper  function,  to  declare  the  legislative 
meaning  to  be  other  than  that  clearly,  con- 
cisely, and  positively  expressed  in  the  act 
We  are  of  the  opinion  that  the  act  went  into 
effect  from  and  after  its  passage.  The  Ck>urt 
of  Appeals,  therefore,  correctly  held  that  the 
petition  was  not  subject  to  general  demurrer. 

Whether  the  receiver's  compensation  Is  to 
be  apportioned,  that  is,  whether  he  is  to  be 
paid  for  his  services  at  the  rate  axed  in  the 
old  law  up  to  August  17,  1918,  and  at  the 
rate  provided  in  the  act  approved  August  17, 
1918,  thereafter  to  the  end  of  the  year  (and 
for  subsequent  years),  Is  not  expressly  dealt 
with  by  the  act  The  time  when  compensa- 
tion is  to  be  paid  to  tax  receivers  or  collectors 
is  not  fixed  by  statute.  As  matter  of  common 
knowledge,  receivers  and  collectors  are  paid 
in  the  fall  of  the  year  after  the  taxes  are 
due  and  collected.  The  tax  collector  receives 
for  his  services  commissions,  as  provided  in 
Civil  Code,  §  1234.  .  The  majority  of  the  court 
are  of  the  opinion  that  while  the  compensa- 
tion of  the  collector  Is  not  in  a  strict  sense 
salary,  it  is  analogous  to  salary.  The  view 
of  the  majority  of  the  court  is  that  the  stand- 
ard by  which  the  compensation  is  to  be  meas- 
ured is,  since  the  passage  of  the  act  of  1918, 
the  full  amount  paid  the  collector ;  prior  to 
the  passage  of  that  act,  (me-half  of  the 
amount  paid  the  collector;  and  that  the 
plaintiff  in  this  case  is  entitled  to  be  paid  for 
his  services  at  the  rate  fixed  in  the  old  law 
until  August  17,  1918,  and  at  the  rate  pro- 
vided in  the  act  thereafter  to  the  end  of  the 
year.  In  support  of  this  view,  it  is  suggested 
that  both  under  the  old  law  and  under  the 
act  of  1918  the  receiver  is  compensated  for 
his  entire  services;  that  his  services  for  1918 
had  not  been  fully  performed  by  August  17, 
1918,  the  date  of  the  approval  of  the  act; 
and  that,  since  the  receiver  is  entitled  to  no 
specific  part  of  his  compensation  for  any  par- 
ticular service,  there  is  no  legal  difficulty  in 
apportioning  the  compensation  of  the  receiv- 
er for  the  year  1918,  treating  the  compensa- 
tion to  be  paid  him  in  the  nature  of  salary 
for  his  entire  services  for  the  year.  In  this 
view  the  writer  does  not  concur,  but  is  of 
the  opinion  that  the  act,  the  validity  of  which 
has  not  been  challenged,  should  be  given  lit- 
eral application,  for  the  reasons  stated  in  the 
opinion. 

Judgment  affirmed,  with  direction. 

All  the  Justices  concur  except 

GEORGE,  J.,  who  dissents  from  the  ruling 
that  the  compensation  of  the  tax  receiver  for 
the  year  1918  should  be  apportioned,  as  ruled 
by  the  majority. 
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(151  Ga.  256) 

RAILROAD  COMMISSION  OF  GEORGIA  v. 
MACON  RY.  &  LIGHT  CO.    (No.  2033.) 

(Supreme  Ck>art  of  Georgia-    March  4,  1921.) 

(Syllabus  by  the  Court.) 

1.  Street  railroads  ^=»66 -» Railroad  Commla- 
slon  cannot  determine  right  to  abandon  part 
of  line. 

The  Railroad  Commiesioii  of  Georgia  has  no 
express  or  implied  statutory  power  to  determine 
whether  a  chartered  street  railroad  company 
may  entirely  discontinue  or  abandon  service 
upon  a  line,  or  part  thereof,  voluntarily  con- 
structed by  it  and  devoted  to  the  public  use. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Evidence  ^=»22(l)  —  Judicial  notice  taken 
tliat  street  railroad  was  chartered  by  secre- 
tary of  state  and  subsequently  changed  name. 

Under  Civ,  Code  1910,  §  5734,  relative  to 
judicial  notice,  the  court  takes  cognizance  that 
the  Macon  Consolidated  Street  Railroad  Com- 
pany was  originally  chartered  by  the  secretary 
of  state,  and  that  its  name  was  subsequently 
changed  to  the  Macon  Railway  &  Light  (Com- 
pany. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Mandamus  by  the  Macon  Railway  &  Light 
Company  against  the  Railroad  Commission 
of  Georgia.  Judgment  granting  the  writ,  and 
defendant  brings  error.    Reversed. 

James  K.  Hlnes,  of  Atlanta  (Hall,  Grice  & 
Bloch,  of  Macon,  representing  parties  at  in- 
terest, not  parties  to  the  record),  for  plaintiff 
in  error. 

John  R.  L.  Smith,  Grady  C.  Harris,  and 
Wallace  Miller,  all  of  Macon,  for  defendant 
in  error. 

GEORGE.  J.  [1]  The  Macon  Railway  & 
Light  Company  filed  its  petition  with  the 
Railroad  Commission  of  Georgia,  "asking 
permission  to  abandon  service  on  the  Rivoli 
extension,  between  Lundy  Road  and  the  end 
of  the  line."  From  its  petition  it  appears 
that  the  extension  "was  placed  in  service  in 
September,  1912,  and  consists  of  1.87  miles 
of  single  track,  extending  from  Lundy  Road, 
which  is  a  point  4.04  miles  from  the  center 
of  the  city  of  Macon  and  1.9  miles  from  the 
nearest  point  of  the  dty  of  Macon  to  the  end 
of  the  line."  The  reasons  upon  which  the 
company  based  its  application  were  fully  set 
forth  in  the  petition.  The  company  prayed 
that  the  Commission  take  jurisdiction  of  the 
matter,  and,  after  final  hearing,  that  the  com- 
pany be  granted  "the  privilege  of  suspending 
service  on  this  line."  The  Commission  held 
that  It  was  without  Jurisdiction  In  the  prem- 
ises, and  the  company  applied  for  a  manda- 
mus to  compel  the  Commission  to  exercise 
its  Jurisdiction,  to  hear  evidence  on  the  mer- 
les   of  the  application,    and    to    determine 


whether  or  not  the  applicant  should  be  al- 
lowed to  discontinue  service  on  said  exten- 
sion as  prayed.  The  mandamus  was  granted, 
and  the  Commission  excepted. 

[2]  The  court  will  take  cognizance  that  the 
Macon  Consolidated  Street  Railroad  Com- 
pany was  originally  chartered  by  the  secre- 
tary ofvstate.  Its  name  was  subsequently 
changed  to  the  Macon  Railway  &  Light 
Company.  Civil  Code  aSlO)  §  5734 ;  Atlanta, 
etc.,  R.  Co.  V.  A.,  B.  &  A.  R.  Co.,  124  Ga.  125, 
52  S.  E.  320.  The  question  is  whether  the 
Railroad  (Commission  of  Georgia  has  Juris- 
diction to  permit  a  street  railroad  company 
chartered  by  the  secretary  of  state  to  discon- 
tinue service  upon  a  line  voluntarily  con- 
structed by  it  and  devoted  to  the  public  use. 
The  powers  of  the  Commission  are  defined  by 
our  statutes!  It  is  conceded  that  the  power 
to  permit  a  chartered  street  railroad  com- 
pany to  abandon  altogether  its  duties  to  the 
public  is  not  expressly  conferred  upon  the 
Railroad  Commission.  Coming  directly  to 
the  question  presented  by  this  record.  It  is 
also  conceded  that  the  power  to  permit  a 
chartered  street  railroad  company  to  aban- 
don or  discontinue  service  to  the  public  on  ft 
particular  portion  or  part  of  its  line  is  not 
expressly  conferred  upon  the  Commission^ 
Our  statute  provides  that — 

"The  Railroad  CoaDomission  shall  have  and 
exercise  all  the  power  and  authority  heretofore 
conferred  upon  it  by  law,  and  shall  have  the 
general    supervision   of   all   common   carriers. 

•  •  •  street  railroads  ♦  ♦  •  within  this 
state,     •     •     ♦     and     ♦     •     ♦     is  authorized 

*  *  *  to  require  all  common  carriers  and 
other  public  service  companies  under  their  su- 
pervision to  establish  and  maintain  such  public 
service  and  facilities  as  may  be  reasonable  and 
just,  either  by  general  rules  or  by  special  or- 
ders in  particular  cases."  Civil  Code  (1910)  ( 
2663;   Ga.  Laws  1907,  p.  75,  §  6. 

The  street  railway  company  contends  that 
the  Commission  has  power  to  determine 
whether  It  is  reasonable  and  Just  that  It 
should  be  required  to  continue  service  upon 
the  extension  named,  under  given  facts  and 
circumstances,  and  taking  into  consideration 
the  extent  to  which  the  particular  extension 
is  used  by  the  public,  the  purpose  for  which 
it  is  used,  the  loss  it  entails  upon  the  com- 
pany, the  extent  to  which  that  loss  lmpalr» 
the  efficiency  of  more  useful  portions  of  the^ 
system,  and  all  matters  relevant  to  the  gen- 
eral question;  that  the  power  of  "general 
supervision"  of  the  company,  and  the  power 
"to  require"  the  company  under  supervision 
"to  maintain  such  public  service  and  facili- 
ties as  may  be  reasonable  and  Just,"  not 
merely  imply,  but  include,  the  power  to  de- 
termine what  is  reasonable  and  Just  and  the^ 
power  to  not  require  such  as  is  not  reason- 
able and  Just ;  and  that  the  Commission  has 
power  to  grant  the  privilege  of  suspending: 
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service  on  tbe  particular  extension  perma- 
nently or  for  the  present,  if  it  concludes  that 
reason  and  justice  to  the  company  and  the 
public  do  not  require  the  operation  of  it.  It 
is  argued  that  the  Commission  has  authority 
to  determine  what  service  is  just  and  reason- 
able, and  therefore  to  determine  that  a  par- 
ticular service  is  not  just  and  not  reasonable. 
It  is  to  be  noted,  however,  that  the  company 
does  not  eeek  merely  to  have  it  determined 
whether  the  service  on  the  particular  exten- 
sion is  just  and  reasonable,  but  it  seeks  the 
sanction  of  the  Commission  to  the  discontin- 
uance or  abandonment  of  the  particular  ex- 
tension. 

In  the  view  we  take  of  the  matter,  the 
question  involves  the  power  and  jurisdic- 
tion of  the  Commission  to  determine  the  ex- 
tent of  the  legal  obligation  resting  upon  the 
company  under  its  charter.  Since  the  Com- 
mission has  no  express  power  under  our  stat- 
utes to  permit  the  abandonment  of  service 
upon  a  particular  line  voluntarily  construct- 
ed by  it  and  devoted  to  the.  use  of  the  public, 
the  power  to  permit  such  abandonment  can- 
not be  implied.  The  implied  ];>owers  of  the 
Commission  are  such  as  are  reasonably  nec- 
essary to  execute  the  powers  expressly  con- 
ferred upon  It.  It  may  be  true  that  the  pow- 
«r  of  the  Commission  (if  such  power  be  con- 
ceded) to  permit  the  company  to  abandon 
service  upon  a  particular  line,  or  portion 
thereof,  cannot  be  held  to  confer  the  power 
upon  the  Commission  to  permit  the  company 
to  abandon  all  service  and  the  discharge  of 
all  duties  to  the  public,  if  the  rendering  of 
such  service  becomes  unreasonable  and  un- 
just But  where  can  the  line  be  drawn? 
The  power  to  permit  a  street  railroad  com- 
pany to  discontinue  or  abandon  service  upon 
a  particular  line,  or  upon  a  particular  part 
of  its  system,  is  so  extraordinary  as  to  pre- 
clude the  idea  that  the  General  Assembly 
would  have  left  such  power  to  implication 
merely.  It  Is  more  reasonable  to  assume 
that  the  General  Assembly  would  have  given 
such  power  in  express  terms. 

The  power  of  the  Commission  to  reduce 
service  and  facilities,  short  of  actual  suspen- 
sion of  all  service,  cannot  be  questioned ;  but, 
as  we  have  indicated,  the  power  to  reduce 
service  and  facilities  is  quite  different  from 
the  power  to  determine  the  extent  of  the 
legal  obligation  resting  upon  the  company 
under  Its  charter.  The  distinction  must  be 
borne  in  mind,  although  the  Commission  is 
4Uiked  to  permit  the  discontinuance  or  aban- 
donment of  service  upon  ever  so  short  a  por- 
tion of  its  system.  While  the  Commission 
has  power,  under  our  statute  (Civil  Code 
1910,  f  2664),  to  pennit  a  carrier  to  remove 
spur  tracks  and  side  tracks,  it  must  not  be 
left  out  of  view  that  the  maintenance  of  a 
particular  spur  track  or  side  track  is  merely 
<me  of  the  incidents  of  service,  and  that  the 
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power  to  dispense  with  one  incident  of  serv- 
ice merely  does  not  imply  or  include  the 
power  to  discontinue  the  whole,  even  on  a 
portion  of  the  carrier's  line. 

The  conclusion  here  reached  is  in  harmony 
with  the  ruling  of  the  New  York  Public  Serv- 
ice Commission  (1st  Dist.)  in  Be  Long  Island 
B.  Co.,  P.  U.  B.  1919E.  275.  See,  also.  In  re 
Lake  Erie,  etc.,  By.  Co.  (Ohio  Pub.  UtU.  Ck)m.) 
P.  U.  B.  1916F,  553,  and  In  re  Eastern  Wis- 
consin Elec.  Ck).  (Wis.  Com.)  P.  U.  B.  1918E, 
748.  It  is  conceded  that  the  foregoing  rul- 
ings were  based  upon  facts  different  from 
the  facts  here  involved.  It  is  also  true  that 
a  majority  of  the  Commissions  of  other  states 
have  held  that  the  power  of  general  supervi- 
sion and  the  power  to  regulate  service  neces- 
sarily include  and  imply  the  power  to  per- 
mit public  utilities  to  abandon  service.  The 
same  has  been  held  by  the  courts  of  last  re- 
sort in  some  of  the  state&  See  Ballroad  Com- 
mission V.  Kansas  City  So.  B  Co.,  Ill  La. 
139,  35  South.  487  J  State  ex  rel.  Tate  v. 
Brooks-Scanlon  Co.,  143  La.  539,  78  South. 
847;  Brooks-Scanlon  Co.  v.  Ballroad  Com- 
mission, 144  La.  1086,  81  South.  727;  Peo- 
ple ex  rel.  Hubbard  v.  Colorado  Title 
&  Trust  Co.,  65  Colo.  472,  178  Pac.  6»  P. 
U.  B.  1919 A,  542;  In  re  Tremont  &  Gulf 
By.  Co.  (La.  Com.)  P.  U.  B  1915A,  457 ;  CJul- 
ver  v.  St.  Joseph,  etc.  By,  Co.  (Mo.  Com.) 
P.  U.  B.  1917B,  542;  In  re  ParkviUe  Oil  & 
Gas.  Co.  (Mo.  Com.)  P.  U.  B.  1919A,  502; 
Oswayo  Chemical  Co.  v.  N.  Y.,  etc.,  By.  Co. 
(Pa.  Com.)  P.  U.  B.  1919C,  690;  Caster  v.  Kan- 
sas Postal-Telegraph  Co.,  96  Kan.  298,  150 
Pac  544,  P.  U.  B.  1915B,  222;  In  re  Tidewa- 
ter, etc,  R  Co.  (Va.  Com.)  P.  U.  B.  1917B, 
798 ;  In  re  Belt  Line  By.  (Corporation  (N.  Y. 
Com.)  P.  U.  B.  1919D,  56  (express  power  as 
to  street  railroads  conferred  by  statute);  In 
re  Grand  Biver  Gas  Co.  (OkL  Com.)  P.  U. 
B.  1917C,  1032,  1044 ;  In  re  Emigration  Can- 
yon B.  Co.  (Utah  Com.)  P.  U.  B.  1917P,  464. 

Other  Commissions  have  acted  upon  the 
assumption  of  power  in  this  particular,  the 
question  not  being  expressly  raised.  See  In 
re  Falrview  Transportation  Co.  (HL  Com.) 
P.  U.  B.  1917E,  44;  In  re  Chicago,  etc..  By. 
Co.  (Minn.  Com.)  P.  U.  B.  1919B,  704 ;  In  re 
Exeter,  etc.  By.  (N.  H.  Com.)  P.  U.  B  1919B, 
251;  In  re  Sandpoint,  etc,  B.  Co.  (Idaho 
Com.)  P.  U.  B.  1916F,  1077 ;  Smith  v.  Atlan- 
tic So.  B  Co.  (Iowa  Com.)  P.  U.  B.  1915P, 
126 ;  In  re  Charleston,  etc.,  Co.  (W.  Va.  Com.) 
P.  U.  B.  1916F,  338;  Day  r.  Tacoma  By., 
etc,  Co.  (Wash.  Com.)  P.  U.  B.  19150,  593; 
In  re  Cobum  Steamboat  Ck).  (Me.  Om.)  P. 
U.  B.  1915C,  71. 

In  view  of  what  we  have  said,  however,  it 
follows  that  the  court  erred  in  making  the 
mandamus  absolute. 

Judgment  reversed. 

All  the  Justices  concur* 
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WILLIAMS  el  al.  v.  MITCHEM. 

MITCHEM   V.  WILLIAMS. 

(No.  2053.) 

(Supreme  0>nrt  of  Georgia.    March  8,  1921.) 

(Bylldbu9   by  the   Court.) 

1.  Pleadlag  ^=s>204(2)~Petitlon  held  to  atate 
oauso  of  action  as  to  orop  already  harvested. 

The  petition  in  an  action  of  trover,  inati- 
toted  to  recover  possession  of  *'one  bale  of  cot- 
ton in  seed,  gathered,"  and  other  "crops  not 
gathered,"  set  forth  a  caase  of  action  for  re- 
covery of  the  bale  of  cotton,  and  was  not  sub- 
ject to  the  general  demorrer,  which  was  di- 
rected against  the  petition  in  its  entirety. 

2.  Landlord  and  tenant  «s»323,  326(5,  6)-- 
Cropper  converts  crop  by  selling  and  applying 
proceeds  to  his  own  use;  contract  held  to 
create  relation  of  "landlord  and  cropper." 

It  is  a  conversion  for  a  "cropper,"  as  de- 
fined in  the  Civ.  Code  1910,  §  8707,  without  con- 
sent of  the  landlord,  to  gather  and  sell  a  part 
of  the  crop  and  apply  the  proceeds  to  his  own 
use.  The  contract  between  the  plaintiff  and  de- 
fendant created  the  relation  of  "landlord  and 
cropper,"  as  defined  in  section  8707. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Landlord  and 
Oopper.] 

3.  Landlord  and  tenant  ^s>33l(3)  —  Nonsolt 
Improper  when  evidence  authorizee  recovery 
of  one  bale  of  cotton  though  other  crops  nn- 
gathered. 

The  evidence  was  sufficient  to  authorize  a 
verdict  for  the  plaintiff  for  recovery  of  one  bale 
of  cotton,  and  it  was  erroneous  to  grant  a 
nonsuit. 

4.  Replevin  «=>4— Will  not  lie  by  landlord  to 
recover  possession  of  unharvested  crops  from 
cropper;  "personalty.'' 

Agricultural  crops  raised  by  a  "cropper"  do 
not  become  personalty  until  they  are  detached 
from  the  soil;  and  the  owner  of  the  land  can- 
not employ  the  remedy  provided  in  the  CHv. 
Code  1910,  §  4488,  generally  applicable  for  the 
recovery  of  the  possession  of  personalty,  for 
the  purpose  of  recovering  from  the  **cropper" 
possession  of  the  crops  raised  by  him,  while 
they. remain  attached  to  the  soil. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Person- 
al Property.] 

5.  Assignments  not  passed  on. 

It  is  unnecessary  to  rule  upon  certain  as- 
signments of  error  on  the  admission  of  evi- 
dence, as  the  same  questions  will  not  likely 
arise  on  a  further  trial  of  the  case. 

6.  Bonds  ^=»35  —  Replevin  ^==> 1 26  — Summary 
Judgment  on  bond  not  authorized  when  part 
of  prepay  was  realty;  bond  held  good  aa 
common  law  bond;    "statutory  bond." 

A  suit  was  brought  by  a  landlord  against 
his  **cropper,"  to  recover  possession  of  crops 
raised  by  the  latter,  some  part  ofi  which  had 
been  converted  into  personalty  and  the  balance 


remained  attached  to  the  soil;  in  connection 
with  sudi  suit  the  plaintiff  ma^de  and  filed  an 
affidavit  as  to  the  value  of  all  the  property, 
etc.,  for  the  purpose  of  requiring  bail  under  the 
provisions  of  the  CJiv.  Code  1910,  §  5150;  the 
defendant  refused  to  execute  bond;  the  plain- 
tiff* in  order  to  obtain  possession  of  the  prop- 
erty, executed  a  bond  payable  to  the  defend- 
ant in  double  the  value  of  all  the  property,  for 
the  forthcoming  of  such  personalty  and  real- 
ty to  answer  the  judgment  or  decree  that 
may  be  rendered  in  the  oase^  and  upon  execu- 
tion of  such  bond  received  possession  of  all  of 
the  property  sued  for.  Held,  that  such  bond  sa 
executed  by  the  plaintiff  was  not  a  statutory 
bond,  within  the  meaning  of  the  Civil  Code 
3010,  IS  6150-5152,  upon  which  the  Judge  could 
summarily  enter  a  judgment  for  the  defendant 
against  the  principal  and  sureties  named  in 
the  bond,  on  nonsuit  or  dismissal  of  the  case. 

(a). The  bond  is  a  sufficient  common-law 
bond,  upon  which  a  separate  action  could  be  in> 
ftituted. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  iSerieSf  Statu* 
tory  Bond.] 

George,  J.«  dissenting  in  part. 

Certiorari  firom  Court  of  Appeals. 

Action  by  T.  J.  Williams  and  another 
against  C.  B.  Mitchem.  A  judgment  for  de- 
fendant was  affirmed  by  the  Court  of  Appeals 
(102  S.  E.  870),  and  plaintiffs  bring  certiorari* 
Reversed. 

On  August  80,  1918,  T.  J.  Williams  and  Y. 

D.  McCoUum  instituted  an  action  against  G» 

E.  Mitchem  in  the  city  court  of  Morgan,  GaU 
houn  county.    The  petition  alleged: 

.  That  the  defendant  was  in  possession  of  "all 
of  the  crops  of  cotton,  cotton  seed,  com  and 
fodder,  peanuts,  grown  during  the  year  1918'*. 
on  a  described  plantation,  '*there  being  (30) 
thirty  bales  of  cotton,  mature,  in  the  field  un- 
gathered,  and  one  bale  of  cotton  in  seed,  gath- 
ered, (4,000)  four  thousand  bushels  of  pea- 
ruts,  in  the  field  ungathered,  but  mature  and 
ripe  for  gathering,  and  (1,500)  fifteen  hundred 
bushels  of  com,  and  all  fodder  in  stacks,  ma- 
ture, standing  in  field  ungathered,  •  •  *  and 
said  property  being  of  the  aggregate  value  of 
(^10,000)  ten  thousand  dollars."  That  the 
said  defendant  refuses  to  deliver  the  above- 
described  property  to  petitioner  or  to  pay  them 
the  profits  thereof,  though  petitioners  have 
made  such  demand  for  same  upon  him.  That 
the  yearly  value  of  said  property  is  $2^000. 
Wherefore  petitioners  pray  that  process  may- 
issue,"  etc 

The  petition  was  subsequently  amended 
by  alleging  that  "petitioners  claim  title  to 
said  property,"  and  by  inserting  in  para- 
graph 2  of  the  petition  the  words  "more  or 
less"  following  the  words  "30  bales  of  cot- 
ton" and  "4,000  bushels  of  peanuts"  and  "1,- 
500  bushels  of  corn,"  as  employed  in  that 
paragraph. 

On  the  day  the  petition  was  filed,  one  ot 
the  plaintiffs  made  an  affidavit  before  the 
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clerk  of  tbe  ooort.  In  which,  among  other 
things,  it  was  said  that  plaintiffs  had  insti- 
tuted the  suit  above  mentioned  to  recover  the 
property.  The  property  was  described  in  the 
same  language  as  above  set  forth  in  the  pe- 
tition. After  describing  the  property  it  was 
said: 

"That  deponent  has  reason  to  apprehend  that 
■aid  property  will  be  el<Hgned  and  moved  away 
and  will  not  be  forthcoming  to  answer  the  judg- 
ment that  may  be  made  in  said  case,  and  said 
property  is  in  the  possession,  custody  of  de- 
fendant, C.  B.  Biitchem,  and  that  said  firm 
does  verily  and  bona  fide  claim  said  described 
property.** 

On  September  2,  1918,  the  plaintiffs  as 
principals  and  named  persons  as  sureties  ex- 
ecuted a  bond  payable  to  the  defendant  in 
the  sum  of  $20,000.  Tbe  property  was  de- 
scribed in  the  bond  by  the  same  language  as 
employed  in  the  petition.  It  was  stated  in 
the  bond  that  the  plaintiffs  had  Instituted 
the  suit  above  mentioned ;  that  plaintiffs  had 
"required  bail**  of  the  defendant;  that  the 
sheriff  had  seized  the  pipperty ;  that  defend- 
ant had  failed  to  give  the  bond  ^required  by 
law  in  such  cases  provided" ;  and  that  plain- 
tiffs desired  to  take  the  property  in  their 
possession.  The  condition  of  the  bond  was 
that  should  the  plaintiffs  ''produce  or  cause 
to  be  produced  and  forthcoming  the  said 
property  to  answer  the  Judgment  that  may 
be  entered  in  said  case,  and  shall  well  and 
truly  pay  the  condemnation  money,  whatever 
it  may  be,  then  this  bond  to  be  void." 

The  defendant  filed  a  general  demurrer  to 
the  petition  at  the  first  term,  which  being 
overruled  he  filed  exceptions  pendente  lite, 
which  were   allowed.     The  defendant  also 
filed  an  answer  admitting  ixffisession  of  the 
property,  but  alleging  that  it  was  of  the 
Talue  of  $20,000,  and  that  the  title  and  right 
of  possession  of  the  property  was  in  himself. 
The  answer  was  amended  at  the  trial  term 
t^  alleging,  among  other  things,  the  follow- 
ing in  substance:    '*that-on  or  about"  Feb- 
ruary 23,  1918,  the  defendant  undertook  to 
parchase  from  the  plaintiffs  the  plantation 
on    -u'hich  the  crops  were  produced,  which 
was  then  in  possession  of  "one  C.  A  Sauls" 
under  a  contract  of  employment  with   the 
plaintiffs,  the  terms  of  which  were  unknown 
to  defendant,  but,  being  unable  to  agree  on 
terms  of  "an  immediate  purchase  and  sale," 
plaintiffs  as  parties  of  the  first  part  and  de- 
fendant as  party  of  the  second  part  entered 
into  a  written  contract,  which  omitting  for- 
mal x>Arts  was  as  follows: 

"mtnesseth  that  the  parties  of  the  first  part 
hereby  agree  to  rent,  for  the  year  1918,  that 
certain  farm  of  1,325  acres,  more  or  less,  in 
the  rrhird  land  district  of  Calhoun  county,  Geor- 
gia, known  as  the  Daniel  home  place,  to  the 
party  of  the  second  part,  on  a  share-crop 
hasisy  that  is,  the  said  second  party  is  to  farm 
and  operate  said  place,  raising  the  usual  crops 
suitable  to  the  land,  one-half  of  which  is  to  be 
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,  paid  to  the  parties  of  the  first  part  as  rental 
of  land,  which  the  second  party  agrees  to  d*. 
Parties  of  the  first  part  agree  to  furnish  the 
second  party  the  farm  implements  necessary  to 
make  the  crop,  now  <m  said  place,  also  the  liv<s 
stock  with  which  to  woik  the  farm,  as  now 
on  said  place,  or  such  snbstitation  of  the  same 
as  may  be  agreed  upon,  and  further  agree  to 
furnish  feed  for  the  stock.  It  is  further 
agreed  that  the  second  party  is  to  care  for 
the  stock  and  land  to  the  very  best  advantage, 
watching  the  interest  of  the  first  parties  at  all 
times;  and  the  parties  of  the  first  part  further 
agree  that  they  will  sdl  and  convey  the  said 
farm  to  the  second  party  for  a  consideration  of 
186,000.00,  provided  said  option  of  parchase 
is  exercised  on  or  before  Noveml>er  1,  1918; 
and  in  the  event  the  second  party  should  nuike^ 
purchase  and  pay  said  sum,  then  in  that  event 
only  the  first  parties  waive  the  payment  to 
them  of  any  rent  or  share  of  crop  for  the  year 
1918.  It  is  also  understood  and  agreed  that 
second  party  is  to  make  satisfactory  agreement 
and  trade  with  the  party  now  on  said  farm, 
without  cost  or  expense  to  first  parties,  be- 
fore this  contract  is  of  any  value  and  effect, 
as  first  parties  are  not  to  be  responsible  to 
second  party  hereto  unless  he  first  trades  witik 
the  party  now  in  possession  for  the  oocupancy 
of  said  farm  for  the  year  1918.* 


f» 


After  execution  of  the  contract  defendant 
made  an  arrangement  with  C.  A.  Sauls, 
whereby  Sauls  relinqidshed  possession  of  the 
place  to  the  defendant,  and  he  immediately 
entered  possession  under  the  written  con- 
tract with  the  plaintiffs.  Defendant  em- 
ployed labor  to  put  the  lands  in  cultivation 
and  to  put  in  operation  a  "13-horse  farm"  on 
the  place,  in  the  course  of  which  he  rented 
"a  2-horse  crop*'  to  one  Sam  Favors,  and  em- 
ployed **6  share-croppers  to  work  6  plows," 
and  operated  "5  plows  with  wages-hands." 
Under  the  terms  of  the  contract  the  plaintiffs 
did  not  retain  title  to  the  crops,  and  the  "re- 
lation of  landlord  and  cropper"  did  not  exist 
between  plaintiffs  and  defendant,  and  plain- 
tiffs had  no  title  or  right  of  possession  of  the 
crops,  but  the  same  was  in  defendant  and 
his  only  obligation  as  to  rental  was  to  pay 
the  plaintiffs  one-half  of  the  crops  grown  on 
the  place  for  the  year  191S,  in  the  event 
that  he  did  not  exercise  his  option  to  pur- 
chase the  place. 

At  the  trial  the  plaintiffs  offered  an 
amendment  to  the  so-called  replevy  bond,  so 
as  to  add  the  words  "more  or  less"  immedi* 
ately  following  the  words  "30  bales  of  cot- 
ton" and  "4,000  bushels  of  peanuts"  and  the 
words  "1,500  bushels  of  com,"  as  contained 
in  the  original  bond.  The  amendment  was 
disallowed,  and  the  plaintiffs  excepted. 

The  plaintiffs  introduced  testimony  in  sub- 
stance as  follows:  Having  recently  purchas- 
ed the  land,  they  entered  into  tbe  written 
contract  with  the  defendant  as  copied  above, 
furnished  him  all  the  things  enumerated,  and 
in  addition  furnished  him  "guano"  with 
which  to  make  the  crop  and  money  to  me6t 
the  monthly  pay  rolls  to  his  hands  for  labor* 
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amounting  In  all  to  abont  11,944.50.  Defend- 
ant was  to  pay  for  half  the  guano.  He  em- 
ployed all  the  labor  that  he  used  In  operating 
the  place.  He  had  supervision  of  the  entire 
place.  Plaintiffs  had  nothing  to  do  with  the 
hiring  or  managing  the  labor  "nor  with  the 
planting  of  crops,  what  kind,  when  or  how 
much."  Defendant  did  not  pay  for  any  of 
the  supplies  furnished  him,  and  did  not  exer- 
cise the  option  to  buy  the  place.  Shortly  be- 
fore institution  of  the  suit  the  labor  on  the 
place  became  demoralized,  and  the  crops 
were  about  to  go  to  waste.  Plaintiffs  de- 
manded possession,  which  demand  was  re- 
fused. The  defendant  sold  one  bale  of  cot- 
ton for  $191,  and  also  carried  some  com  off 
the  place  and  sold  it  Such  sale  occurred 
prior  to  institution  of  the  suit.  Practical- 
ly all  other  crops  were  in  the  field  ungath- 
ered.  The  suit  was  instituted  and  bail  re- 
quired; and  after  the  defendant's  refusal  to 
give  bail,  plaintiffs  made  bond  and  took  pos- 
session of  the  crops  in  order  to  market  them. 
An  agent  employed  by  the  plaintiffs  harvest- 
ed and  marketed  all  the  crops,  keeping  an  ac- 
curate account  of  all  the  farm  products  and 
their  market  value.  The  values  amounted 
to  $5,673.06.  In  addition  to  the  parol  evi- 
dence, the  plaintiffs  introduced  the  written 
contract  and  closed. 

At  the  conclusion  of  the  evidence  the  judge 
granted  a  nonsuit  and  dismissed  the  case. 
Afterward  and  on  the  same  day  the'  Judge 
summarily  entered  judgment  on  the  bond  as 
follows: 

'*The  plaintiffs  having  been  nonsuited  in  the 
above- stated  case,  and  said  case  dismissed  by 
order  of  the  court,  and  it  appearing  to  the 
court  that  the  property  sued  for  in  said  case 
was  replevied  by  the  plaintiffs  (the  defendant 
having  failed  to  replevy  the  same)  by  said 
plaintiffs  giving  the  witiiin  bond  and  taking 
IMSsession  of  said  property,  and  the  defendant 
having  elected  to  take  a  money  judgment  for 
the  value  of  said  property  instead  of  a  writ  of 
restitution,  and  it  appearing  to  the  court  that 
the  plaintiffs  have  placed  a  value  of  $10,000 
on  said  property  by  their  affidavit  to  obtain  bail, 
and  counsel  for  defendant  having  moved  the 
court  to  be  allowed  to  enter  up  judgment  on 
said  bond  against  the  principals  thereon  and 
their  sureties  for  said  sum  of  $10,000  and  in- 
terest thereon:  It  is  thereupon  considered, 
ordered,  and  adjudged  by  the  court  that  the 
defendant,  C.  E.  Mitchem,  do  have  and  recover 
of  and  from  Williams  &  McOollum  and  T.  J. 
Williams,  as  principals,  and  D.  A.  Smith,  K. 
S.  Worthy,  G.  A.  Dozier,  and  J.  M.  Clements, 
as  sureties,  the  sum  of  $10,000  principal,  with 
interest  thereon  from  September  2,  1918,  at  7 
per  cent,  per  annum,  and  $— —  costs." 

The  plaintiffs  excepted  to  the  judgment  of 
nonsuit,  and  to  the  judgment  on  the  bond. 

In  the  bill  of  exceptions  error  was  assign- 
ed on  the  exceptions  i)endente  lite,  relating  to 
rejection  of  the  amendment  to  the  replevy 
bond,  and  on  certain  rulings  as  to  the  ad- 
missibility of  evidence,  which  have  not  been 


,  set  forth.  The  defendant  filed  a  cross-bill  of 
exceptions  assigning  error  upon  the  judgment 
overruling  the  demurrer  to  the  petition ;  also 
upon  the  judgment  allowing  the  amendment 
to  the  petition;  also  upon  the  ruling  of  the 
court  in  permitting  witnesses  to  testify  as  to 
the  amount  and  value  of  the  crops  produced 
on  the  place,  over  the  objection  that  it  was 
irrelevant  On  review  in  the  Court  of  Ap- 
peals the  judgment  of  the  trial  court  was 
aflSrmed  on  the  main  bill,  and  the  cross-bill 
of  exceptions  was  dismissed.  102  S.  E.  870. 
The  case  is  here  for  decision  upon  writ  of 
certiorari  to  the  judgment  of  the  Court  of 
Appeals,  on  the  main  bill  of  exceptions. 

R.  R.  Jones,  of  Dawson,  Pottle  &  Hofmay- 
er,  of  Albany,  and  O.  J.  Taylor,  of  Valdosta, 
for  plaintiffs  in  error. 

B.  W.  B^ortson,  or  Arlington,  for  defendant 
in  error. 

ATKINSON,  J.  [1]  1.  The  petition  as 
amended  alleged  that  the  defendant  was  in 
possession  of  described  property  of  stated 
value,  to  which  the  plaintiifs  in  good  faith 
claimed  title ;  and  that  he  refused  to  surren- 
der such  possession  on  demand  by  plaintiffs. 
Included  among  the  several  properties  so  de- 
scribed in  the  petition  was  ''one  bale  of  cot- 
ton in  seed,  gathered."  This  part  of  the  prop- 
erty was  personalty;  and  relatively  to  that, 
the  petition  set  forth  a  cause  of  action  un- 
der the  Civil  Code,  §  4483,  which  declares: 

"In  actions  to  recover  the  possession  of  chat- 
tels, an  alternative  verdict  in  damages  to  be  dis- 
charged on  delivery  of  the  property  may  be  tak- 
en; but  it  shall  not  be  necessary  to  prove  any 
conversion  of  the  property  where  the  defendant 
is  in  possession  when  the  action  is  brought.' 


f» 


It  was  not  erroneous  to  overrule  the  gen- 
eral demurrer,  which  was  addressed  to  the 
petition  in  its  entirety,  and  merely  complain- 
ed that  the  petition  "sets  forth  no  cause  of 
action,*'  that  "the  allegations  of  the  petition 
are  not  sufficient  to  support  a  recovery  of 
the  property  sued  for  by  the  plaintiff,"  and 
that  "no  title  or  right  of  title  or  right  of  poGh 
session  of  the  property  sued  for  is  shown  In 
the  plaintiff." 

[2]  2.  The  burden  was  upon  the  plaintiffs 
to  show  title  to  the  property.  It  is  declared 
in  the  Civil  Code,  |  8707: 

"Where  one  is  employed  to  work  for  part  of 
the  crop,  the  relation  of  landlord  and  tenant 
does  not  arise.  The  title  to  the  crop,  subject 
to  the  interest  of  the  cropper  therein,  and  the 
possession  of  the  land  remain  in  the  owner." 

In  section  3705  it  is  declared: 

"Whenever  the  relation  of  landlord  and  crop- 
per exists,  the  title  to  and  right  to  control  and 
possess  the  crops  grown  and  raised  upon  the 
lands  of  the  landlord  by  the  cropper  shall  be 
vested  in  the  landlord  until  lie  has  received  his 
part  of  the  crops  so  raised,  and  is  fuUy  paid  for 
all  advances  made  to  the  cropper  in  the  year 
said  crops  were  raised  to  aid  in  making  said 
crops," 
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In  Hancock  r.  Boggns,  111  Ga.  884,  36  S. 
B.  970,  tt  is  said: 

"When  it  is  shown  that  a  landowner  entered 
into  a  contract  with  another  person,  by  the 
terms  of  which  the  owner  was  to  furnish  the 
land,  stock,  tools,  and  supplies  to  make  a  crop, 
and  the  other  person  was  to  do  the  work  and 
receiye  a  part  of  the  crop  so  made,  the  legal 
relation  which  existed  between  them  was  that 
of  landlord  and  cropper.' 


f» 


See,  also,  Hackney  y.  State,  101  Ga.  512, 
616.  517,  28  S.  E.  1007. 

The  contract  between  the  plaintiffs  and  the 
defendant  is  set  out  in  the  statement  of 
facts,  and  need  not  be  repeated.  It  estab- 
lished the  relation  between  the  parties,  and, 
properly  construed,  created  the  relation  of 
landlord  and  cropper,  as  defined  in  the  Civil 
Code,  i  3707.  Such  being  the  relation  be- 
tween the  parties,  legal  title  and  the  right  to 
control  and  possess  all  the  crops  raised  on 
the  place  by  the  defendant  was  vested  in  the 
plaintiffs  until  they  received  their  part  of 
the  crops  and  were  fully  paid  for  all  ad- 
vances made  to  the  cropper  during  the  year 
to  aid  in  making  the  crops.  The  defendant, 
without  consent  of  the  owners,  could  not 
gather,  carry  away,  and  sell  a  portion  of  the 
crop  and  convert  the  proceeds  to  his  own 
use,  without  being  guilty  of  a  wrongful  con- 
version. 

[3]  3.  The  plaintiffs  introduced  evidence 
to  the  effect  that  of  the  property  described 
in  the  petition  the  defendant  carried  away 
and  sold  one  bale  of  cotton  for  1191,  before 
the  suit  was  instituted.  This  was  sufficient 
basis  for  a  verdict  for  the  plaintiffs,  relative- 
ly to  that  part  of  the  property;  and  it  was 
erroneous  to  grant  a  nonsuit  and  dismiss  the 
entire  action. 

[4]  4.  The  greater  part  of  the  property 
sought  to  be  recovered  consisted  of  crops  at- 
tached to  the  soil,  most  of  which  was  mature. 
The  Court  of  Appeals  ruled  that  such  crops 
were  a  part  of  the  realty,  and  therefore  that 
the  plaintiffs  could  not  invoke  the  remedy 
provided  in  the  Civil  Code,  §  4483,  which  ap- 
plies only  to  actions  for  recovery  of  person- 
alty. That  ruling  is  consonant  with  the  deci- 
sion of  this  court  in  the  case  of  Newton 
County  V.  Boyd,  148  Ga.  761,  98  S.  E.  347, 
ixrhere  it  was  held: 

**A  crop  of  com  not  detached  from  the  soil, 
whether  mature  or  immature,  is  a  part  of  the 
realty,  and  passes  by  sale  of  the  land  without 
coDtractnal  reservation  of  the  crop.  Civil  Code, 
$  3617;  PitU  v.  Hendrix,  6  Ga.  452;  Frost  v. 
Render,  65  Ga.  15;  Bagley  v.  Columbus  South- 
ern Ry.  Co.,  96  Ga.  626  (25  S.  E.  638,  34  L. 
B.  A.  286,  58  Am.  St.  R.  835).  See,  also,  8 
R.  C.  L.  360,  871,  §§  6,  16;  Cobb's  Law  of  the 
Karm,  13." 

As  to  this  part  of  the  property,  trover 
'wroald  not  lie,  but  that  would  not  afford 
ground  for  nonsuiting  the  entire  action;  the 
plaintiffs  having  alleged  and  proved  a  case 
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for  recovery  as  to  some  part  of  the  property, 
as  heretofore  indicated. 

[6]  5.  In  the  light  of  the  several  rulings 
in  the  preceding  divisions,  it  is  unnecessary 
to  rule  on  the  assignments  of  error  on  the 
admission  of  evidence.  The  same  questions 
will  not  likely  arise  when  the  case  is  return- 
ed to  the  trial  court, 

[81  6.  Another  assignment  of  error  chal- 
lenges the  correctness  of  the  judgment  on  the 
bond.    The  Civil  Code,  |  5150,  declares: 

• 

'^Where  any  person  who  is  about  to  commence 
an  action  for  the  recovery  of  personal  property 
shall  require  bail,  such  person,  his  agent,  or 
attorney  shall  make  affidavit  that  the  property 
is  in  the  possession,  custody,  or  control  of  the 
defendant,  and  that  he  has  reason  to  appre- 
hend that  the  said  personal  property  has  been 
or  will  be  eloigned  or  moved  away,  or  will  not 
be  forthcoming  to  answer  the  judgment,  execu- 
tion, or  decree  that  shall  be  made  in  the  case; 
and  shall  also  state  in  his-  affidavit  the  value 
of  the  same,  and  the  amount  of  hire  claimed,  if 
any,  and  add  that  he  does  verily  and  bona  fide 
claim  said  personal  property,  or  some  valuable 
interest  therein." 

Section  5151  declares: 

"When  snch  affidavit  is  made  as  prescribed  in 
the  preceding  section,  it  shall  be  filed  in  the 
clerk's  office  of  the  court  to  which  said  peti- 
tion, bill,  or  other  process  may  be  returnable, 
and  a  copy  thereof  affixed  to  the  original  peti- 
tion, or  process,  and  to  the  copy  or  copies 
thereof,  and  it  shall  be  the  duty  of  the  sheriff, 
or  other  lawful  officer  serving  sndi  petition 
or  other  process,  to  take  a  recognizance  pay- 
able to  the  plaintiff  or  complainant,  with  good 
security,  in  double  the  amount  sworn  to,  for  the 
forthcoming  of  such  personal  property  to  an- 
swer such  judgment,  execution,  or  decree  as 
may  be  rendered  or  issued  in  the  case,  and  such 
security  shall  be  bound  for  the  payment  of  the 
eventual  condemnation  money,  for  which  judg- 
ment may  be  signed  up  against  the  defendant 
and  said  security,  and  execution  had  thereon 
without  further  proceeding.' 


ft 


In  section  5152  it  is  provided: 

"And  upon  defendant  failing  to  give  snch  se- 
curity, whether  the  affidavit  be  made  at  the 
commencement  of  the  suit  or  pending  the  same, 
the  property  shall  be  seized  and  taken  by  the 
sheriff  or  other  lawful  officer,  and  delivered 
over  to  the  plaintiff  or  complainant,  his  agent 
or  attorney,  upon  his  entering  into  like  recogni- 
sance with  security." 

These  sections  are  to  be  construed  in  con- 
nection with  section  4483,  quoted  in  the  first 
division,  and  apply  only  in  actions  for  the  re- 
covery of  personalty.  If  the  action  had  been 
called  trover  but  was  for  recovery  of  a  tract 
of  land,  palpably  it  would  not  have  been  the 
kind  of  action  contemplated  by  the  statute, 
and  a  so-called  "forthcoming  bond"  for  the 
production  of  the  property  to  answer  the 
judgment  of  the  court  would  not  be  a  stat- 
utory bond,  within  the  meaning  of  the  law. 
So  also,  where  the  action  is  for  recovery  both 
.  of  personalty  and  realty,  a  forthcoming  bond 
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given  for  all  the  property  at  twice  its  value , 
is  not  the  bond  contemplated  hy  the  statute. 
In  the  latter  case  there  Is  no  authority  of 
law  for  bail  relatively  to  the  realty.  Bond  is 
required  by  the  statute  relativ^y  to  person- 
alty, but  in  BQCh  case  the  amount  of  the 
bond  is  twice  the  value  of  the  personalty. 
Where  a  "forthcoming  bond"  is  given  for 
both  realty  and  personalty,  the  court  can  no 
more  render  a  summary  Judgment  under  the 
Civil  Code,  §  6151,  against  the  principal  and 
sureties  on  the  bond,  than  it  could,  in  an  ac- 
tion of  trover  under  the  Civil  Code,  |  4483, 
render  judgment  for  recovery  of  the  realty. 
Roney  v.  McCall,  128  Ga.  249,  57  S.  E.  503; 
Fitzgerald  Band  v.  Colony  Bank,  115  Ga.  790, 
42  S.  B.  70.  In  the  case  of  Glover  v.  Gore, 
74  Ga.  680,  it  appears  that  an  action  was  in- 
stituted to  recover  certain  crops  grown  on 
specified  land,  some  of  which  had  been  gath- 
ered and  some  was  still  attached  to  the  soil. 
The  plaintiff  sued  out  baU  in  trover  under 
the  statute  which  is  now  in  Civil  Code,  li 
6151,  5162.  The  defendants  refused  to  give 
bail,  and  thereupon  the  plaintiff  gave  bond 
and  took  possession,  of  and  gathered  the 
crops.  The  plaintiff  having  been  nonsuited, 
the  court  did  not,  as  in  the  present  case, 
enter  summary  Judgment  against  the  plain- 
tiff and  his  sureties  on  the  forthcoming 
bond ;  but  the  defendants  proceeded  with  this 
common-law  remedy  by  separate  action  on 
the  bond,  and  were  allowed  to  recover.  See 
Stephens  v.  Crawford,  3  Ga.  499  (8) ;  Justices 
V.  Ennis,  5  Ga.  569;  Wall  v.  Mount,  121  Ga. 
831,  834, 49  S.  E.  778,  and  citations ;  Mount  v. 
Wall,  127  Ga.  211,  56  S.  B.  298;  Spooner  v. 
Smith,  134  Ga.  323,  67  S.  B.  813. 

It  was  erroneous  for  the  trial  Judge,  after 
nonsuiting  the  plaintiffs,  to  enter  summary 
Judgment  against  the  principals  and  sureties 
on  the  bond,  for  an  amount  alleged  in  the 
affidavit  for  bail  to  be  the  value  of  the  realty 
and  personalty.  Should  the  defendant  bring 
a  separate  action  on  the  bond  on  the  basis 
that  the  principal  obtained  ];>ossesslon  of  all 
the  property  under  the  bond,  and  that  It  was 
valid  as  a  common-law  bond,  the  rights  and 
equities  of  all  parties  Involved  In  the. crops 
which  were  taken  possession  of  by  the  prin- 
cipals named  In  the  bond  could  be  adjusted. 

The  case  differs  on  its  facts  from  Marshall 
V.  Livingston,  77  Ga.  21 ;  Smith  v.  Adams,  79 
Ga.  802,  5  S.  B.  242 ;  Lauchhelmer  t.  Jacobs, 


126  Ga.  261  (5),  55  S.  B.  55 ;  Pope  t.  Scott, 
143  Ga.  275  (2),  84  S.  B.  582 ;  Petty  v.  Pied- 
mont Fertilizer  Co.,  146  Ga.  149  (2),  90  S.  E. 
966 — ^In  each  of  which  the  action  was  prop- 
erly brought  In  trover  for  the  recovery  of 
personalty,  and  the  bond  given  was  In  com- 
pliance with  the  statute. 

The  Judgment  of  the  Court  of  Appeals,  af- 
firming the  Judgment  of  nonsuit  and  the  sum- 
mary Judgment  of  the  trial  court  on  tbe 
bond,  must  be  reversed. 

Judgment  reversed. 

All  the  Justices  concur. 


GEORGE,  J.  (concurring  specially).  Ma- 
tured crops,  ready  to  be  harvested,  thouj^ 
standing  in  the  field,  when  produced  by  an- 
nual cultivation,  are  no  part  of  the  realty. 
Such  crops  must,  for  most  dvll  purposes,  be 
deemed  personalty.  This  Is  a  workable  rale, 
and  the  only  workable  rule.  A  distinction  Is 
to  be  observed  between  the  natural  growth 
of  the  soil,  such  as  trees,  grasses  and  the 
like,  which  at  common  law  are  parts  of  the 
soil,  and  products  the  result  of  annual  labor 
of  man  In  sowing  and  reaping,  planting  and 
gathering.  In  my  opinion,  therefore,  the 
plaintiffs'  petition  set  forth  a  cause  of  ac- 
tion for  recovery  of  the  property  described 
therein,  and  should  not  have  been  dismissed 
on  demurrer. 

The  plaintiffs'  petition  was  for  the  re- 
covery of  the  crop  as  personalty.  One  of 
them  made  the  affidavit  prescribed  by  stat- 
ute, to  require  the  defendant  to  give  ball. 
The  defendant  having  failed  to  make  bond, 
the  plaintiffs  executed  a  bond  and  took  pos- 
session of  the  crops.  This  court  has  uni- 
formly held  that  a  party  will  not  be  per- 
mitted to  assert  inconsistent  positions,  and  is 
bound  by  solemn  admissions  In  Judlclo.  In 
the  opinion  of  the  writer,  the  court  is  not 
authorized  to  afford  to  the  plaintiffs  relief 
against  the  Judgment  on  the  bond  on  the 
theory  indicated  In  the  sixth  division  of  the 
decision.  But,  for  the  reasons  already  stat- 
ed, the  plaintiffs  were  entitled  to  recover  the 
property  sued  for,  under  the  allegations  of 
the  petition.  I  therefore  concur  In  the  Judg- 
ment of  reversal,  but  not  in  the  ruling -stat- 
ed In  the  fourth  and  sixth  headnotes,  nor  In 
the  reasoning  set  out  in  the  corresponding 
divisions  of  the  opinion  of  the  court. 
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petition  were  oremiledt  and  defendants  bring 
error.    Reversed. 


(Supreme  Court  of  Georgia.    Feb.  17,  1921.) 

fSyllahuft   hy   the   Court,) 

I.  Militia  ^=s>a— Members  of  dissolved  military 
company  held  not  entitled  to  sue  for  reooiver- 
slilp  and  distrlbntlsn  of  property. 

Certain  persons,  claiming  that  they  were 
members  of  an  Incorporated  military  coonpany, 
which  had  no  capital  stock  and  which  was  not  a 
commercial,  trading,  or  ordinary  business  cor- 
poration, brought  an  equitable  petition,  alleging 
that  the  corporation  had  been  virtually  dis- 
solved as  the  result  of  national  and  state  legis- 
lation, and  that  petitioners  were  members  of 
the  corporation  at  the  time  of  its  dissolution. 
They  charged  that  certain  persons,  acting  as 
trustees  of  the  corporation,  were  mismanaging 
the  property,  and  there  was  danger  of  loss  of 
the  same,  and  prayed  for  injunctive  relief  and 
the  appointment  of  a  receiver  to  take  charge 
of  the  property,  and  that  the  property  be  sold 
and  the  proceeds  distributed  among  petitioners 
and  those  who  were  members  at  the  time  of  the 
dissolution  of  the  corporation.    Eeld\ 

The  petitioners  showed  no  such  interest  in 
the  property  involved  in  the  controversy  as 
authorised  them  to  maintain'  the  action. 

2.  Militia  43»3— Statito  providing  for  reoelv-* 
erslilp  and  distribution  of  assets  of  dissolved 
eorpora^lon    Inapplleable   to    military    oom* 
pany. 

The  provisions  of  section  2245  of  the  ClSvil 
Code  of  1910,  relating  to  the  disposition  of  the 
assets  of  a  corporation  which  has  been  dissolv- 
ed, do  not  apply  to  the  disposition  of  the  prop- 
erty of  a  corporation  like  the  one  involved  in 
this  controversy,  it  being  a  corporation  for  the 
accomplishment  of  certain  public  purposes,  and 
not  a  trading  or  commercial  corporation,  where 
subscriptions  for  stock  are  required  of  its  mem- 
bers and  certificates  of  stock  are  issued. 

(Additional  Syllalus  by  Editorial  Siaif,) 

3.  Corporations  ^=:»629  —  "Equal"  distribution 
of  assets  to  stookholders  on  dlssdlutlon  means 
equality  of  right  proportionate  to  stock  held 
by  members. 

The  word  "equal"  as  used  in  Civ.  Code 
1910,  I  2246,  providing  that  upon  dissolution 
of  a  corporation  all  of  the  property  and  assets 
shall,  after  payment  of  debts,  constitute  a  fund 
for  equal  distribution  among  its  members,  im- 
plies not  absolute  equality  of  amount,  but  equal- 
ity of  right  entitling  each  member  to  an  amount 
payable  from  the  proceeds  of  the  assets  of  the 
corporation  proportionate  to  his  interest  in  the 
corporation's  property  or  to  the  amount  of  the 
shares  of  stock  held  by  each  member. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Equal.] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Suit  by  F.  P.  Armstrong  and  others  against 
P.  F,  Oarke  and  others.     Demurrers  to  the 


Armstrong  and  others  brought  a  petition 
against  Clarke  and  others,  in  which,  with  the 
amendments,  the  following  facts  were  alleg- 
ed :  In  the  year  1859  the  Georgia  legislature 
incorporated  the  Gate  City  Guard,  the  title 
of  the  act  (Acts  1869,  p.  382)  being,  "An  act 
to  Incorporate  the  Gate  City  Guards  of  At- 
lanta, and  to  grant  certain  immunities  and 
privileges  to  the  members  of  same,**  and  the 
named  incorporators  and  their  successors 
were  given  .all  the  corporate  powers  deemed 
necessary  for  the  purposes  of  a  volunteer  in- 
fantry corps.  The  number  of  men  composing 
the  corps  should  never  exceed  80  privates,  ex- 
clusive of  commissioned  and  noncommiaslon- 
ed  ofiScers.  The  officers  were  to  be  a  presi- 
dent and  a  secretary ;  the  commanding  officer 
being  by  virtue  of  his  office  the  president. 
The  immunities  and  privileges  granted  to  the 
members  and  officers  were  to  continue  no 
longer  than  during  membership  in  the  corps. 
This  charter  was  accepted,  and  the  persons 
named  in  It  organized  under  it  and  continued 
their  organization  -until  they  entered  the 
service  of  the  Confederate  government  in  the 
war  between  the  states.  In  1881,  when  this 
military  corps,  the  Gate  City  Guard,  began  to 
acquire  property,  certain  of  its  members  ap- 
plied to  the  superior  court  for  a  charter, 
which  was  in  that  year  granted,  incorporat- 
ing the  applicants  as  "the  board  of  trustees 
of  the  Gate  City  Guard."  The  object  of  this 
corporation  was  to  hold  and  manage  the 
property  and  funds  belonging  to  the  Gate 
City  Guard.  This  last-named  corporation 
was  to  have  no  shares  or  paid-in  capital.  The 
trustees  were  to  serve  for  the  term. and  in 
the  manner  provided  for  by  the  constitution 
and  by-laws  of  the  Gate  City  Guard.  The 
petitioners  prayed  that  they  be  incorporated 
for  20  years,  with  the  privilege  of  renewal. 
The  order  to  incorporate  recited  that  it  ajv- 
peared  that  a  petition  had  been  filed  by  cer* 
tain  named  individuals  for  themselves  and 
successors,  asking  to  be  incorporated  for  the 
purposes  above  stated,  and  that  the  same  was 
in  accordance  with  the  requirements  of  law ; 
and  it  was  ordered  that  they  be  incorporated 
as  prayed.  Certain  valuable  real  estate  be- 
longing to  the  Gate  City  Guard  was  accord- 
ingly conveyed  to  this  trustee  corporation. 
Debts  having  accumulated,  a  sale  of  certain 
property  in  the  City  of  Atlanta  was  necessi- 
tated. The  proceeds  of  this  sale,  after  pay- 
ing debts,  was  invested  in  other  property  on 
Peachtree  Street,  Atlanta.  The  charter  o* 
the  trustee  corporation  expired  by  its  time 
limitation  in  June,  1901.  In  March,  1902,  J. 
F.  O'Neill  and  certain  other  persons  filed  a 
petition  to  Fulton  superior  court,  setting 
forth  that  in  June,  1881,  the  old  charter  of 
the  trustee  corporation  had  been  granted; 
that  the  petitioners  were  the  legal  successors 
of  the  persons  named  in  the  original  petition 
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and  order  of  incorporation ;  that  the  original 
charter  had  expired  In  June,  1901 ;  that  the 
board  of  trustees  of  the  Gate  City  Guard  held 
the  title  to  valuable  property;  that  petition- 
ers desired  to  have  said  charter  of  the  board 
of  trustees,  etc.,  renewed  and  extended  for 
a  period  of  20  years  from  the  expiration  of 
said  former  charter,  to  wit,  June  18,  1901, 
with  certain  additions  and  amendments  add- 
ed. In  one  paragraph  of  their  petition  it  was 
prayed  that  the  trustees  sihould  consist  of 
nine  members,  to  wit,  the  captain,  the  first 
and  second  lieutenants  ex  officio,  and  the  six 
other  members  to  be  elected  at  a  meeting  of 
the  active  enlisted  members  of  the  Gate  City 
Guard ;  and  it  proceeded  to  set  forth  the  de- 
tails connected  with  the  election  of  such 
trustees  by  the  members  of  the  Gate  City 
Guard.  It  was  further  prayed,  in  another 
paragraph  of  the  petition,  that  if  the  Gate 
City  Guard  should  at  any  time  disband,  the 
trustees  then  In  office  should  continue  to  serve, 
and  preserve  and  take  care  of  the  property 
in  their  hands  ''until  the  reorganization  Is 
effected  and  recognized  by  said  board  of  trus- 
tees.** It  was  also  prayed  that  the  board  be 
granted  the  power  to  elect  such  officers  and 
make  such  rules  for  their  government  as  they 
might  see  fit,  but  should  not  be  permitted 
to  sell  any  of  the  real  property  held  for  the 
benefit  of  the  Gate  City  Guard,  or  Invest  in 
other  property,  without  authority  so  to  do 
by  resolutlcm  adopted  by  a  majority  of  the 
members  of  the  Gate  City  Guard  present  at 
a  meeting  regularly  held.  It  was  further 
provided  that  a  vote  of  two-thirds  of  the 
members  of  the  Gate  City  Guard,  in  which  a 
majority  of  the  trustees  concurred,  should  be 
had  before  the  trustees  could  use  the  corpus 
of  the  estate,  or  Incumber  the  same  for  any 
purpose ;  that  the  board  of  trustees  be  given 
the  power  to  collect  the  income  from  the  prop- 
erty and  hold  the  same  subject  to  the  dis- 
position of  the  Gate  City  Guard,  ''and,  upon 
being  demanded  by  a  majority  vote  of  any 
regular  or  call  meeting  of  said  active  com- 
pany, shall  be  Immediately  turned  over  to 
said  company  by  said  board.*' 

On  May  27,  1902,  an  order  was  passed  by 
Fulton  superior  court  providing  that — 

"The  charter  of  the  board  of  .trastees  of  the 
Gate  City  Guard,  granted  by  this  court  on 
June  18,  1881,  is  hereby  renewed  and  extended 
for  a  period  of  20  years  from  June  18,  1901, 
the  date  of  the  expiration  of  said  former  char- 
ter, with  all  the  rights,  powers,  and  privileges 
contained  in  said  former  order  of  incorporation, 
except  as  the  same  may  be  enlarged,  modified, 
limited,  or  amended  by  the  provisions  of  the 
following  application,  and  such  others  as  are 
by  law  incident  to  corporations  of  like  charac- 
ter, and  the  persons  above  named  and  their 
successors  are  incorporated  for  an  additional 
term  of  20  years  from  June  18,  1901,  under  the 
name  and  style  of  'the  board  of  trustees  of  the 
Gate  City  Guard,*  with  all  the  rights,  powers, 
and  privileges  hereinbefore  referred  to." 


After  this  last  order  was  passed  the  Gate 
City  Guard  held  a  meeting  and  passed  a  res- 
olution authorizing  one  Harwell,  as  their 
commissioner,  to  execute  to  the  named  board 
of  trustees  a  deed  conveying  all  the  property 
of  the  company  to  the  trustees ;  and  Harwell 
executed  such  deed  on  June  13,  1902.  After 
this  conveyance  the  board  of  trustees  decided 
to  sell  the  real  estate  so  conveyed  to  them  by 
Harwell,  and  did  sell  it,  and  invested  the 
proceeds  in  two  lots  on  Houston  street,  At- 
lanta, which  it  is  alleged  is  now  worth  $100,- 
000.  Although  the  members  of  the  Gate  City 
Guard  were  not  enlisted  in  the  military  serv- 
ice of  the  state  for  the  two  years  from  March, 
1893,  to  some  time  in  1895,  they  kept  up  their 
organization  under  their  charter,  and  with 
the  exception  of  these  two  years  they  have 
been  continuously  a  part  of  the  militaiy 
forces  of  the  state  up  to  1916.  After  the 
formation  of  the  Fifth  Regiment  National 
Guard  of  Georgia,  the  company  from  the  Gate 
City  Guard  belonged  to  that  regiment  and 
constituted  Company  L.  On  June  3,  1916, 
Congress  passed  what  is  known  as  the  Na- 
tional Defense  Act  (39  Stat.  166).  This  legis- 
lation was  adopted  by  Georgia  imder  the  act 
of  August  21,  1916  (Acts  1916,  p.  158).  Sec- 
tion 61  of  the  National  Defense  Act  of  Con- 
gress (U.  S.  Comp.  St  I  3044b)  provided: 

"No  state  shall  maintain  troops  in  time  of 
peace  other  than  as  authorized  in  accordance 
with  the  organization  prescribed  under  this 
act:  Provided,  that  nothing  contained  in  this 
act  shall  be  construed  as  h'miting  the  rights 
of  the  states  and  territories  in  the  use  of  the 
National  Guard  within  their  respective  borders 
in  time  of  peace:  Provided  further,  that  noth- 
ing contained  in  this  act  shall  prevent  the  or- 
ganization and  maintenance  of  state  police  or 
constabulary." 

The  petition  alleges  that  the  Gate  City 
Guard  was  dissolved  by  this  act  of  Congress. 
On  August  5,  1917,  the  Fifth  Regiment, 
which  included  the  members  of  the  Gate  C^ty 
Guard  as  Company  L,  was  drafted  into  the 
service  of  the  United  States  under  the  Selec- 
tive Draft  Act  of  Congress,  passed  May  18, 
1917  (40  Stat  76).    On  July  13,  1916,  Com- 
pany L  had  been  mustered  into  the  service  of 
the  United  States,  and  saw  service  on  the 
Mexican  border.    In  the  year  1916  the  board 
of  trustees  authorized  Clarke,  Harwell,  and 
Silverman  to  incumber  the  Houston  street 
property,  which  they  did  by  executing  a  loan 
deed  for  $21,(X)0.   This  loan  was  made  largely 
for  the  purpose  of  taking  up  a  pre-existing 
mortgage  of  $10,000,  and  to  enable  the  trus- 
tees  to   repair   and    improve   the   building. 
j  Clarke  received  a  commission,  it  is  alleged, 
I  of  $2,000  for  negotiating  this  loan.    On  April 
i  24,  1917,  the  board  of  trustees,  at  the  in- 
stance of  Clarke,  passed  a  resolution  author- 
izing Clarke,  Harwell,  and  Silverman  to  sell 
;  the  Houston  street  property  for  a  sum  not 
less  than  $65,000,  which  power  has  not  yet 
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been  executed.  It  la  alleged  that  this  prop- 
erty Is  now  worth  $100,000,  and  that  Clarke 
and  -others  will  sell  it  unless  restrained. 

The  petition  sets  forth  that  the  charter  of 
the  first  board  of  trustees  was  void,  because 
the  superior  court  had  no  Jurisdiction  or 
power  to  grant  such  a  charter ;  also  that  the 
second  charter  of  the  board  of  trustees  was 
▼old  for  the  same  reason,  and  also  because  it 
purported  to  be  an  extension  or  renewal  of 
the  first  charter,  but  was  not  applied  for  be- 
fore the  expiration  of  the  first  charter.  The 
deed  from  Harwell,  as  commissioner,  to  the 
board  of  trustees,  was  alleged  to  be  unau- 
thorized, because  the  legislative  charter  of 
the  Gate  City  Guard  required  that  all  con- 
tracts in  writing  should  be  signed  by  the 
president  and  countersigned  by  the  secretary, 
it  was  alleged  that  certain  of  the  petitioners 
were  members  of  Company  L  of  the  Fifth 
Regiment,  which  Company  constituted  the 
members  of  Gate  City  Guard,  at  the  date  of 
the  act  of  Congress  of  June  3,  1916;  that 
certain  others  of  petitioners  Joined  the  com^ 
pany  later  in  that  month  and  before  it  was 
aait  to  the  Mexican  border;  and  that  the 
rest  of  petitioners  oilisted  in  the  company 
after  its  return  from  Mexico,  but  before  it 
was  drafted  into  the  service  of  the  United 
States  by  the  act  of  Congress  known  as  the 
Selective  Draft  Act  of  1917. 

Petitioners  prayed  that  the  corporation 
known  as  Gate  City  Guard  be  decreed  to 
have  been  dissolved;  that  an  Injunction  be 
granted  against  the  defendants  to  prevent 
any  disposition  of  the  property  of  the  Gate 
City  Guard;  that  a  receiver  be  appointed; 
that  the  assets  be  converted  into  money  and 
distributed  equally  among  petitioners;  that, 
in  the  event  the  court  should  decide  that  the 
Gate  Caty  Guard  has  not  been  dissolved,  the 
title  to  the  property  be  declared  and  adjudg- 
ed not  to  be  in  the  board  of  trustees,  but  In 
the  corporation;  and  that  the  Judgment  and 
decree  of  the  court  may  declare  in  whom  the 
title  to  the  property  rests.  General  and  spe- 
cial demurrers  were  filed  by  defendants  on  va- 
rious grounds,  among  which  were  that  there 
is  no  equity  in  the  petition ;  that  plaintifb 
have  no  right  to  maintain  same;  that  the 
facts  alleged  do  not  show  that  petiticmers  have 
or  ever  had  any  such  interest  in  the  property 
as  would  authorize  them  to  have  the  same 
sold  and  the  proceeds  divided  among  them. 
All  demurroB  were  overruled  by  the  court, 
and  the  defendants  excepted. 

Brewster,  Howell  &  Heyman,  W.  C.  Hen- 
drlx  and  Mark  Boldlng,  all  of  Atlanta,  for 
plaintUfs  in  error. 

R.  R.  Arnold,  Lowry  Arnold,  and  A^  H. 
Davis,  all  of  Atlanta,  for  defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
mbove).  A  reading  of  the  foregoing  state- 
ment of  the  substance  of  the  pleadings  in 
tJiis  case  wiR  disclose  the  fact  that  many 
ijoiportant  questions  affecting  military  oom- 


ARMSTRONG  291 

S.B.) 

panies,  both  those  which  have  been  incorpo^ 
rated  and  those  not  incorporated,  are  in- 
volved— questions  affecting  not  only  the  prop- 
erty rights  that  may  have  been  acquired 
by  such  companies  or  corporations,  but  affect- 
ing their  very  existence.  But  there  is  one 
controlling  question;  and  the  proper  deter- 
mination of  that,  under  our  view  of  the  case 
as  presented,  will  render  the  decision  of  the 
other  questions  in  the  case  unnecessary. 

[1 , 2]  The  demurrer  in  the  case,  upon  one 
ground,  raises  the  i)oint  that  the  petitioners 
below  do  not  show  that  they  have  such  an 
interest  in  the  property  involved  in  the  con- 
troversy as  authorizes  them  to  maintain  this 
suit.  The  petitioners'  general  contention  is 
that  the  act  of  Congress  of  June  3,  1916, 
(39  Stat.  166),  called  the  National  Defense 
Act,  had  the  effect  of  superseding  and  de- 
stroying the  state  legislation  granting  the 
charter  to  the  Gate  City  Guard,  and  that, 
when  the  troops  composing  the  guard  were 
drafted  into  the  service  of  the  government, 
they  were  thereby  discharged  from  the  mil- 
itia, and  the  effect  was  to  destroy  the  state 
military  organization  theretofore  existing, 
as  the  members  of  that  organization  who 
went  into  the  federal  service  stood  thereby 
discharged  from  the  militia,  according  to  the 
terms  of  the  act,  and  that  all  those  who  fail- 
ed to  enter  the  service  and  take  the  oath 
were  likewise  discharged  from  the  militia 
by  the  state  government  through  the  Adju- 
tant General,  and  the  effect  of  this  was  to 
leave  the  organization  wholly  without  mem- 
bers. And  they  further  insist  that  by  no  en- 
actment prior  to  June,  1916,  did  Congress 
assume  exclusive  Jurisdicti<m  of  organizing, 
arming,  and  disciplining  the  militia  and  of 
prescribing  the  discipline  by  which  the  state 
should  train  the  militia,  and  never  until  the 
act  of  1916  did  Congress  forbid  the  states 
from  maintaining  any  other  military  organ- 
izations, and  that  therefore  the  Gate  City 
Guard  continued  to  exist  up  to  June  3,  1916, 
at  which  time,  by  the  enactment  of  the  law 
referred  to^  the  Gate  City  Guard  as  a  mili- 
tary organization  was  effectively  destroyed, 
and  that  the  property  then  belonging  to  it 
was  subject  to  be  distributed  according  to 
the  law  controlling  the  assets  belonging  to 
corporations  at  the  time  of  their  dissolution, 
and  that  those  members  of  the  Gate  City 
Guard  who  were  members  at  the  time  of  the 
dissolution  were  entitled  to  have  the  assets 
of  the  corporation  divided  among  themselves 
equally  after  the  debts  of  the  company  were 
paid.  Th^  claim  the  right  to  this  pr<^>erty 
under  the  provisions  of  the  Civil  Code,  i 
2245,  as  follows: 

"Upon  the  dissolution  of  a  corporation,  for 
any  cause,  all  of  the  property  and  assets  of 
every  description  belonging  to  the  corporation 
shall  constitute  a  fund,  first,  for  the  payment 
of  its  debts,  and  then  for  equal  distribution 
among  its  members.  To  this  end  the  super- 
ior court  of  the  county  where  such  corpora- 
tion was  located  shall  have  power  to  appoint 
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a  receiyer,  under  proper  restrictions,  proper- 
ly to  administer  such  assets  under  its  direc- 
tion." 

If  the  sectlcHi  jnst  quoted  did  not  hare  the 
effect  of  giving  to  petitioners  the  right  to 
have  the  property  divided  and  to  partidpate 
in  a  division  of  the  same,  then  they  had  no 
right  to  maintain  this  suit  For,  if  the  effect 
of  the  act  of  Congress  relatively  to  the  con- 
tinued existence  of  the  company  was  as  peti- 
tioners contend,  nevertheless,  if  upon  its  dis- 
solution they  T^ere  not  entitled  to  have  the 
property  distributed  among  those  who  were 
members  at  the  time  of  the  termination  of 
the  existence  of  the  company,  they  have  no 
standing  in  court  for  any  of  the  purposes 
sought  by  their  petition.  And  we  do  think 
that  section  2245  of  the  Ck>de,  above  quoted, 
is  applicable  in  case  of  a  dissolution  of  a 
corporation  like  the  one  under  consideration 
here. 

[3]  The  expression  "equal  distribution 
among  its  members"  has  not  the  controlling 
force  attributed  to  it  in  the  argument  of 
counsel  for  defendants  in  error,  where  it  is 
insisted  that  the  provision  for  "equal"  distri- 
bution shows  conclusively  that  the  statute  is 
applicable  to  corporations  like  that  involved 
here;  but,  as  the  statute  was  intended  to 
make  provision  for  the  distribution  of  the 
assets  of  corporations  generally,  where  cer- 
tificates of  shares  of  stock  are  Issued  and 
held  by  the  members  of  the  corporation,  the 
word  "equar*  must  imply,  not  absolute 
equality  of  amount,  but  equality  of  right 
entitling  each  member  to  an  amount  payable 
from  the  proceeds  of  the  assets  of  the  cor- 
poration proportlMiate  to  his  interest  in  the 
corporation's  property  or  to  the  amount  of 
the  shares  of  stock  held  by  each  member. 

From  the  statement  of  the  facts  in  the  case 
of  Mason  v.  Atlanta  Fire  Oo.,  70  Ga.  604, 
48  Am.  Rep.  585,  it  appears  that  Mrs.  Mason 
tiled  her  bill  on  behalf  of  herself  and  her 
minor  children  against  the  Atlanta  Fire 
Company,  alleging,  in  substance,  as  follows: 
In  1860  (Laws  1849-50,  p.  183)  the  company 
was  incorporated  by  the  Legislature  under 
the  name  of  the  Fire  (Company  of  the  City 
of  Atlanta.  They  were  to  elect  their  own 
oihcers,  who  were  to  be  commissioned  by  the 
Ckyvemor.  The  members,  not  exceeding  30 
in  number,  were  to  be  exempt  from  Jury 
duty,  and,  except  in  case  of  war,  from  militia 
duty.  The  length  of  time  for  the  continu- 
ance of  the  corporate  privilege  was  not  pre- 
scribed. By  the  act  of  1854  (Laws  1853^-54, 
p.  371)  the  membership  was  increased  to  60, 
and  the  name  changed  to  the  Atlanta  Fire 
Company  No.  1.  Perpetual  succession  was 
given,  with  the  right  to  have  a  seal,  to  sue 
and  be  sued,  to  form  a  constitution  and 
adopt  by-laws.  They  subsequently  adopted 
a  constitution  and  by-laws,  which  provided 
for  the  election  of  members,  their  duties, 
their  expulsion,  the  dropping  of  them  from 


the  roll  for  delinquencies,   the  election  of 
officers,  etc.    No  provision  was  made  either 
in  the  charter  or  in  the  constitution  and- by- 
laws for  the  acquisition  of  property;  but  from 
the  collection  of  dues  from  the  members  and 
by  voluntary  donations,  fairs,  festivals,  excur^ 
sions  and  other  public  and  private  entertain- 
ments, a  considerable  amount  of  m<Miey  was 
raised   and  invested  in  real  and  personal  prop- 
erty for  the  use  of  the  company.  Mason,  the 
husband  of  complainant,  had  been  a  member 
of  this  company,  and  by  his  zeal*  skill,  and 
energy  he  contribnted  more  to  the  creation 
of  this  fund  than  any  other  member.    He 
died  in  October,  1867,  being  at  that  time  an 
active  member  in  good  standing,  with  all  his 
dues  paid  and  a  clear  record  on  the  com- 
pany's books.    In  1882   the  system  of  flr» 
service  in  Atlanta  was  changed;  the  volun- 
teer service  b^ng  discontinued  and  a  paid 
department  being  organized.    This  company, 
therefore,  was  dissolved,  or  at  least  the  ob- 
ject of  its  incorporation  ceased.    They  had 
sold  their  personal  property  for  an  amount 
not  known  to  complainant,  and  their  real 
estate  fOr  $10,000,  and  the  living  members  of 
the  company  were  about  to  distribute  tlie 
money  without  regard  to  the  rights  of  tho 
widows  and  orphans  of  deceased  members. 
But  it  was  charged  that,  if  the  fund  was  so 
distributed,  it  would,  in  a  large  measure,  go 
into  the  hands  of  persons  who  were  insolvent 
and  could  not  respond  to  any  judgment  com- 
plainant might  recover.    She  prayed  for  an 
accounting  between  living  members  and  the 
representatives    of   deceased    members,    for 
the  appointment  of  a  receiver  to  take  dtiarge 
of  the  fund,  and  for  injunction  to  prevent 
its  being  paid  out  until  the  rights  of  oom- 
plainanti  'could   be   ascertained.    Defendant 
demurred  to  the  bill:  (1)  Because  complain- 
ant disclosed  no  right  in  herself  to  assert  the 
supposed  cause  of  action;  and  (2)  because 
there  was  no  equity  in  the  blU.  In  the  course 
of  the  decision  in  the  case  this  court,  after 
pointing  out  that  the  Atlanta  Fire  Company 
was  not  a  trading,  commercial,  or  ordinary 
business   corporation*   or  anything   liiLe   it^ 
that  its  property  was  acquired,  not  by  sub- 
scriptions paid  by   its  members   who   took 
certificates  of  stock,  but  by  donaticns  made 
by  puUic-spirited  and  patriotic  citizens  (for, 
whether    the    contributions    came    through 
fairs,  concerts,  or  otherwise,  still  they,  were 
donations  for  a  public  object),  said: 

'*The  view  we  take  of  this  case  renders  it 
unnecessary  to  determine  whether  this  is  a 
public  or  a  private  corporation,  whether  it  is 
dissolved  by  the  change  and  transfer  of  the 
service  it  was  created  to  render  to  others  au- 
thorized by  the  public  authority  to  perform 
them,  or  whether  it  still  exists  as  a  body  cor- 
porate, although  it  has  ceased  to  render  the 
services  for  which  it  was  created  or  to  ex- 
erdse  any  of  its  franchises,  *  *  *  or  what 
will  become  ultimately  of  the  property  be- 
longing to  the  corporation  upon  its  dissolu- 
tion or  the  forieiture  of  its  charter.    The  only 
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question  we  need  to  determine  is  as  to  the 
ri^bt  of  these  complainants  to  participate  in 
its  property  during  its  existence  or  after  its 
dissolntion." 

And  then,  after  discnssing  certain  author- 
ities and  decisions  from  other  courts,  this 
court  ruled  that  the  complainant  had  no 
right  to  participate  in  the  fund  either  during 
the  existence  of  the  corporation  or  after  its 
dissolution.  And  in  the  case  of  Oummlngs 
▼.  Hollls,  106  Ga.  402,  88  S.  E.  919,  a  case  in- 
volving in  part  the  property  of  the  Gate  City 
Guard  of  Atlanta,  the  company  whose  prop- 
erty Is  here  Involved,  It  was  ruled: 

"When  persons  claiming  to  be  members  of 
an  incorporated  military  company  which  has 
no  capital  stock,  but  has  acquired  property 
by  donation,  file  an  equitable  petition  seeking 
to  obtain  control  and  management  of  the  af- 
fairs of  the  company  so  incorporated,  and  al- 
lege that  the  company  was,  for  noncompliance 
with  law,  disbanded  by  an  order  passed  by  the 
Governor  of  the  state  pursuant  to  a  statute, 
and  that  the  members  of  the  company,  includ- 
ing the  plaintiffs,  acquiesced  in  such  order  and 
ceased  to  exercise  military  functions,  heldt 
that  the  case  so  made  does  not  entitle  peti- 
tioners to  the  relief  sought,  and  the  petition 
was   properly   dismissed   on  demurrer: 


ft 


And  in  the  opinion  in  that  case  it  was  said: 

''The  corps  [the  Gate  City  Guard]  was  or- 
ganized and  incorporated  for  military  duty,  and 
for  nothing  else;  and  when  it  ceased  to  per- 
form military  duty  under  the  laws  of  this 
state,  the  purposes  of  its  incorporation  were 
at  an  end,  and  its  charter  was  subject  to  for- 
feiture for  nonuser,  under  the  general  law 
providing  for  forfeiture  of  charters.  Civil 
Code,  §  1883.  The  petitioners  seek  to  have 
^e  properjby  of  the  corporation  placed  in  the 
hands  of  a  receiver  until  the  court  should  hear 
and  determine  to  whom  the  possession  of  the 
property  belongs,  and  by  the  offered  amend- 
ment they  pray  to  have  the  property  sold  and 
the  proceeds  divided  pro  rata  among  the  par- 
ties entitied  thereto,  as  set  out  in  the  petition. 
There  are  two  reasons  why  none  of  the 
prayers  of  the  petitioners  could  have  been 
granted.  The  first  is  that  the  petition  shows 
on  its  face  that  the  persons  seeldng  relief  are 
not  members  of  the  Gate  City  Guard  and  are 
not  entitled  to  any  of  the  rights  or  privileges 
conferred  by  the  original  charter.  The  only 
design  in  the  creation  of  this  corporate  body 
was  that  its  members,  as  a  volunteer  military 
organization,  should  become  a  part  and  parcel 
of  the  military  forces  of  the  state  of  Georgia, 
and  the  charter  conferred  upon  the  members 
no  rights  unless  such  military  organization 
was  kept  up  and  maintained.  The  petition 
shows  on  its  face  that  several  years  ago  the 
company,  finding  military  duty  onerous,  de- 
clined to  enlist  in  the  military  forces  of  the 
state,  as  the  law  required,  and  were  disband- 
ed as  a  military  organization  by  the  comman- 
der in  chief,  and  not  allowed  to  drill  and  pa- 
rade as  a  military  organization.  Having  been 
incorporated  only  to  perform  duties  which  they 
allege  became  so  onerous  that  they  abandon- 
ed them,  it  seems  to  follow,  as  a  matter  of 
law,  that  the  body  ceased  to  exist  as  a  cor- 


poration by  practically  surrendering  its  fran- 
chise. Certainly,  if  the  members  failed  to  per- 
form military  duty,  they  could  do  nothing. 
So  that,  under  the  allegations  made,  the  peti- 
tioners show  that  they  have  no  right  as  mem- 
bers of  the  Gate  City  Guard  to  any  of  the 
powers,  privileges,  or  exemptions  conferred 
upon  the  members  of  that  corps  under  the  act 
<)f  incorporation.  It  is  not  a  matter  of  con- 
cern whether  the  act  incorporating  the  Gate 
City  Guard  constituted  that  organization  ei- 
ther a  public  or  a  private  corporation;  nor  is 
it  necessary  now  for  us  to  decide  whether  the 
organization  still  exists  as  a  legal  corporate 
body,  nor  whether  as  a  corporation,  in  con- 
sequence of  the  nonuser  of  the  franchises  for 
a  period  of  years,  coupled  with  the  fact  that 
under  the  laws  of  this  «tate  it  was  disbanded 
by  the  Governor,  it  has  incurred  a  forfeiture 
of  the  original  charter  rights  and  privileges. 
The  only  question  involved  by  the  demurrer  is 
as  to  the  right  of  petitioners  to  control  the 
property  alleged  to  be  owned  by  the  corpora- 
tion; and  if  it  be  found  that  the  petitioners 
have  no  right  to  the  control  of  sudi  property, 
nor  any  interest  in  it,  thra  the  ultimate  dis- 
position of  such  property  does  not  concern 
either  this  court  or  the  petitioners.  The  com- 
pany was  organized  for  a  purely  public  pur- 
pose, that  of  performing  military  duty  for  the 
state.  The  powers  conferred  were  only  such 
as  were  necessary  for  a  military  organizatioi^. 
The  corporation  had  no  capital  stock,  no  shares 
of  stock  of  any  character;  no  subscription  was 
required  of  its  members;  the  only  property 
which  it  was  authorized  nnder  the  law  to  hold 
was  such  as  was  deemed  necessary  or  con- 
venient for  the  purposes  of  said  corps,  wheth- 
er obtained  by  gift  or  purchase.  Concerning 
the  rights  of  the  members  of  such  a  corpo- 
ration, this  court  in  the  case  of  Mason  v.  At- 
lanta Fire  Company,  70  Ga.  e04,  ruled  that 
the  representatives  of  a  deceased  member  had 
no  right  to  participate  in  a  fund  arising  from 
the  sale  of  the  property  of  the  company,  either 
during  the  existence  of  the  corporation  or 
after  it  had  been  dissolved.  The  ruling  made 
in  that  case  was  based  on  the  reasons  that 
members  in  such  a  corporation  held  no  stock: 
that  they  were  members  while  they  lived  and 
belonged  to  the  organization;  that  while  a 
member  of  it  was  in  life  he  had  nothing  which 
he  could  sell  or  assign;  that  it  was  not  a  trad- 
ing, commercial,  or  ordinary  business  corpo- 
ration, or  anything  like  it;  that  its  property 
was  acquired,  not  by  subscription  paid  in  by 
its  members  who  thereby  became  entitled  to 
certificates  of  stock,  but  by  donations  made 
by  public-spirited  and  patriotic  citizens,  and, 
whether  such  contributions  came  from  fairs, 
concerts,  or  otherwise,  still  they  were  dona- 
tions for  a  great  public  object;  that  member- 
ship in  such  a  corporation  was  not  obtained 
as  the  result  of  contract,  nor  held  by  virtue 
of  any  vested  right  springing  from  a  contract, 
but  was  only  obtained  by  the  will  of  those 
composing  the  company  who  acted  under  char- 
ter from  the  Legislature  of  the  state.  These 
reasons  apply  in  full  force  to  the  organization 
of  the  Gate  City  Guard,  as  set  out  in  the 
petition,  and,  because  of  them,  it  must  be  held 
that,  even  if  petitioners  are  members  of  the 
Gate  City  Guard,  they  can  have  no  such  in- 
terest in  the  property  belonging  to  that  or- 
ganization as  entities  them  either  to  control 
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it,  or  to  have  it  sold  and  the  proceeds  divided. 
On  the  dissolution  of  a  corporation  of  this 
character,  its  assets  are  appropriated  in  oth- 
er ways  than  by  a  division  among  its  mem- 
bers." 

It  n^y  be  that  a  part  of  what  was  said 
was  obiter  dictum,  but  the  reasoning  upon 
which  the  ruling  in  that  case  is  based  is  ap- 
plicable to  the  controlling  question  in  the 
present  case,  and  we  adopt  it  as  sound  prin- 
ciple. 

It  follows  from  what  we  have  said  that, 
if  the  corporation  was  destroyed  by  the  act 
of  1916,  then  these  petitioners  have  no  right 
to  maintain  this  suit  If,  on  the  other  hand, 
it  was  not  disserved,  if  it  is  still  in  existence, 
petitioners  or  other  members  of  the  corpora- 
tion may  call  upon  the  officials  of  the  com- 
pany to  take  corporate  action  to  preserve  the 
property  from  waste;  and  if  they  refuse  to 
do  so,  then  under  proper  allegations  as  mem- 
bers of  a  corporation,  where  directors  or 
those  occupying  a  position  analogous  to  di- 
rectors refuse  to  act,  the  members  may  act 
But  these  petitioners  show  no  right  to  main- 
tain this  suit  respecting  thei  property  In 
question  here. 
.  Judgment  reversed. 

All  the  Justices  concur. 


(151  Ga.  U7) 
CLARKE    ttt 


al.    V.    ARMSTRONG    et    al. 
(No.  1962.) 


(Supreme  0>urt  of  Qeorgia.    Biarch  4,  1921.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  F.  P.  Armstrong  and  others 
against  P.  F.  CJlarke  and  others.  Judgment 
appointing  a  temporary  receiver  and  granting 
an  interlocutory  injonction,  and  defendants 
bring  error.    Beversed. 

Brewster,  Howell  &  Heyman,  W.  C.  Hendrix, 
and  Mark  Holding,  all  of  Atlanta,  for  plaintiffs 
in  error. 

Benben  B.  Arnold,  Lowry  Arnold,  and  A.  H. 
Davis,  all  of  Atlanta,  for  defendants  in  error. 


ATKINSON,  J.  In  this  case  a  general  de- 
murrer to  the  petition  was  overruled,  and  the 
judgment  of  the  trial  court  was  reversed. 
Clarke  v.  Armstrong,  150  Oa.  — ,  106  S.  E. 
289.  After  the  judgment  overruling  the  de- 
murrer, but  before  the  decision  by  this  court 
reversing  that  judgment,  the  trial  judge  ap- 
pointed a  temporary  receiver  and  granted  an 
interlocutory  injunction  in  accordance  with 
prayers  of  the  petition.  A  separate  bill  of 
exceptions  assigns  error  on  that  judgment 
nddf  that  the  ruling  by  this  court  relating  to 
the  decision  of  the  trial  court  on  demurrer  is 
controlling  on  the  assignments  of  error  in  the 
last  bill  of  excepticMis;  and  it  follows  that  the 
judgment  appointing  the  temporary  receiver 
and  granting  an  interlocutory  injunction  must 
be  reversed. 

Judgment  reversed. 

All  the  Justices  concur. 


BROOM  V.  STATE. 


(26  Oa.  App.   418) 

(No.  11983.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1021.) 

(8yUahu8  by  Editorial  Btaff,) 

Criminal  law  ^=s>935(l)— New  trial   properiy 
denied  when  verdict  authorized  by  evidence. 

Where  the  verdict  was  amply  authorized  by 
the  evidence,  the  refusal  of  a  new  trial  on  a 
motion  containing  only  the  usual  general 
grounds  was  not  error. 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Jesse  Broom  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Dan  B.  Bruce,  of  Valdosta,  for  plaintiff  in 
error. 
J.  B.  Gopeland,  Sol.,  of  Valdosta,  for  the 

State. 

BLOODWOBTH,  J.  The  motion  for  a 
new  trial  contained  only  the  usual  general 
grounds;  the  verdict  was  amply  authorized 
by  the  evidence;  and  the  court  did  not  err 
in  declining  to  grant  a  new  triaL 

Judgment  affirmed. 

BROYLES,  C  J.,  and  LUKE,  J.,  concur. 
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(29  Oa.  App.  408) 

BEACH  V.  SAVANNAH  RIVER  LUMBER 
CO.     (No.    11920.) 

(Co>iirt  of  Ai»peal8  of  Georgia,  Diyision  No.  L 

March  8,  1921.) 

(Syttdbua  hy  Editorial  Staff.) 

1.  Master  and  aorvant  ^=s>l07(5)— Duty  to  fttr- 
■ish  aafe  place  Inapplfoable  to  place  trans- 
formed by  work. 

The  general  rule  requiring  a  master  to  fur- 
nish his  servant  a  safe  i^aee  to  work  applies 
to  a  permanent  place,  and  not  to  places  con- 
stantly shifting  and  being  transformed  as  a 
direct  result  of  the  servant's  labor. 

2.  Master  and  servant  ^=>I29(7)— Dsfective 
roadbed  not  proximate  cause  of  Injury  In  at- 
tempting to  pull  car  out  of  hole. 

Where  a  railroad  roadbed  over  which  an 
employee  was  moving  a  flat  car  and  pile  driver 
gave  way,  permitting  the  car  to  sink  and  the 
employee,  in  attempting  to  pull  the  car  back, 
with  full  knowledge  of  the  danger  and  risk  as- 
sumed, was  kiUed  when  the  car  turned  over,  the 
faulty  construction  of  the  roadbed  was  not  the 
proximate  cause  of  the  death. 

Error  from  City  Ck>iirt  of  Savaunali;  Da- 
vis Freeman,  Judge. 

Action  by  C.  L.  Beach,  administratrix, 
against  Savannah  River  Lumber  Company. 
Judgment  dismissing  the  petition,  and  plain- 
tlff  brings  error.    Affirmed. 

Stephens,  Barrow  &  Heyward,  of  Savan- 
nah, for  plaintiff  in  error. 

Hitch  &  Denmark,  of  Savannah,  for  defend- 
ant in  error. 

LUKE,  J.  In  this  case  an  administratrix 
sought  to  recover  damages  on  account  of  the 
death  of  her  husband,  alleged  to  have  been 
caused  by  negligence  of  the  defendant  The 
action  was  brought  under  the  statutes  of 
South  Carolina,  the  injury  and  death  of  the 
deceased  having  occurred  in  South  Carolina, 
and  the  defendant  being  resident  of  Chatham 
county,  Ga.  The  plaintiff's  petition  alleges, 
substantially,  that  on  December  1,  1919,  her 
husband  was  in  the  employ  of  the  defendant 
as  a  foreman  of  a  gang  of  men  operating  a 
pile  driver  near  the  defendant's  mill  in  Jas- 
per county,  8.  C;  that  it  was  the  duty  of 
her  husband,  with  his  gang  of  men,  to  lay 
rails  and  cross-ties,  operate  a  pile  driver  and 
do  such  other  work  as  the  superintendent  of 
logging  and  construction  directed  him  to  per- 
form; that  her  husband  was  ordered  to  lay 
cross-ties  and  rails  on  a  roadbed  that  had 
recently  been  constructed  by  other  employees 
of  the  defendant,  and,  after  laying  the  cross- 
ties  and  rails  on  said  roadbed,  he  was  direct- 
ed to  move  a  pile  driver  over  said  newly  con- 
structed railroad  to  a  point  near  a  gully,  over 
which  gully  piles  were  to  be  driven  for  con- 
structing a  trestle  or  bridge;  that  the  de- 
fendant had  recently  constructed,  as  an  ex- 


periment, a  combination  pile  driver  and  skld- 
der,  which  was  constructed  on  a  flat  car  and 
weighed  about  6,700  pounds  and  by  reason  of 
the  construction  and  weight  made  the  car  top- 
heavy;  that  the  roadbed  was  recently  con- 
structed ;  that  her  husband  was  directed  to 
move  the  flat  car  and  the  pile  driver  over  the 
said  roadbed  toward  the  gully  for  the  pur- 
pose of  driving  the  piles;  that  after  moving 
the  pile  driver  and  car  a  short  distance,  the 
roadbed  gave  way  and  the  car  sank  8  or  10 
inches ;  that  the  car  was  stopped ;  that  after 
the  car  was  stopped,  her  husband  attempted 
to  pull  it  back,  and  while  standing  on  the 
car,  operating  the  engine  to  pull  the  car  out 
of  the  hole,  the  car  turned  over  and  fell  on 
him  and  crushed  him  to  death ;  that  her  hus- 
band was  in  the  performance  of  his  duty, 
free  from  fault,  and  exercising  due  care  and 
diligence  for  his  safety,  did  not  know  of  tbe 
weak  spot  in  the  roadbed,  and  was  not  warn- 
ed of  the  same  by  the  defendant,  and,  in  the 
exercise  of  ordinary  care  and  diligence  oould 
not  have  discovered  it;  that  the  defendant 
knew  of  the  dangerous  condition  of  the  road- 
bed, or  in  the  exercise  of  ordinary  care  and 
diligence  should  have  known  it,  and  should 
have  warned  her  husband;  and  that  it  was 
the  duty  of  the  defendant  to  have  and  main- 
tain a  safe  place  for  her  husband  to  work. 
The  plaintiff  pleads  that  her  husband  was 
killed  by  reason  of  negligence  of  the  defend- 
ant as  follows: 

(a)  "Said  defendant  company  negligently 
failed  to  provide  the  said  M.  H.  Beach  with  a 
safe  and  properly  constructed  roadbed  for  him 
to  operate  the  said  skidder  car  and  pile  driver 
on  and  over;  (b)  that  said  defendant  company 
negligently  required  the  said  M.  H.  Beach  to 
operate  said  skidder  car  and  pile  driver  over 
an  unsafe,  weak,  and  defectively  constructed 
roadbed  without  warning  the  said  M.  H.  Beach 
of  the  unsafe,  weak,  and  defective  condition 
of  said  roadbed;  (c)  that  said  defendant  com- 
pany negligentiy  provided  the  said  M.  H.  Beach 
with  an  experimental,  unsafe,  defectively  con- 
structed and  top-heavy  skidder  and  pile  driver; 
(d)  said  defendant  company  negligentiy  re- 
quired the  said  M.  H.  Beach  to  use  and  operate 
the  same  without  warning  him  of  the  defective 
construction  and  top-heaviness  thereof,  and 
the  danger  that  might  exist  in  the  use  thereof 
or  result  therefrom." 

[1]  The  defendant  demurred  to  the  peti- 
tion, upon  the  grounds  that  there  was  no 
cause  of  action.  The  court  sustained  the  de- 
murrer and  dismissed  the  petition,  and  the 
plaintiff  excepted.  Held:  It  was  not  error 
to  sustain  the  general  demurrer.  Under  re- 
peated rulings  of  the  Supreme  Court  and  of 
this  court  the  general  rule  requiring  a  master 
to  furnish  his  servant  with  a  safe  place  to 
work  is  applied  to  a  permanent  place,  and 
does  not  apply  to  places  constantiy  shifting 
and  being  transformed  as  a  direct  result  of 
the  servant's  labor.    See  Cowart  v.  Southern 
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Afarble  Co.,  144  Qa.  255,  87  S.  E.  282,  and 
cases  cited;  Atlantic  Paper  &  Pulp  Corp.  v. 
Bowen,  23  6a.  App.  249,  97  S.  E.  867;  Ar- 
mour y.  Hahn,  111  U.  S.  313,  4  Sup.  Ot  433, 
28  L.  Ed.  440. 

[2]  In  the  Instant  case  tlie  allegations  of 
the  plaintiff  clearly  show  that  the  proximate 
cause  of  the  death  of  the  plaintiff's  husband 
was  not  faulty  construction  of  the  roadbed, 
for  it  is  pleaded  that  after  the  roadbed  had 
given  way  the  deceased  was  not  injured, 
and  would  not  have  been  injured,  had  it  not 
been  for  the  fact  that,  with  full  knowledge 
of  the  danger  and  risk  assumed,  he  under- 
took to  pull  the  pile  driver  and  car  out  of 
the  hole  into  which  they  had  sunk.  What- 
ever may  have  been  the  neglig^ice  of  the  de- 
fendant in  the  construction  of  the  roadbed, 
and  however  little  the  deceased  may  have 
known  of  the  dangerous  and  weak  construc- 
tion of  the  roadbed,  when  the  car  sank  and 
tlie  roadbed  gave  way  he  was  fuUy  apprised 
of  its  defects  and  weaknesses,  was  at  a  place 
of  safety,  free  from  dangers  of  the  roadbed 
upon  which  he  himself  had  placed  cross-ties 
and  laid  rails,  and  would  have  escaped  in- 
Jury  had  he  not  undertaken  to  pull  the  car 
from  the  hole  into  which  it  had  sunk.  The 
reasons  here  given,  pointing  out  the  defects 
in  the  plaintiff's  petition,  are  in  accord  with 
the  laws  of  the  state  wherein  the  plaintiff's 
husband  lost  his  lite.  The  court  did  not  err 
in  sustaining  the  general  demurrer. 

Judgment  affirmed. 

BBOYLBS,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


(26  Qa.  App.  407) 

HUNNICUTT  V.  GEORGIA  RY.  &  POWER 
CO.  et  al.    (No.  1 1917.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(ByUahu9  hf  ihe  Court.) 

1.  Appeal  and  error  «s»883  —  Assignment  of 
error  on  ruling  as  to  right  to  argue  case 
waived. 

When  objection  to  a  ruling  is  made  in  such 
a  way  as  not  to  put  the  court  and  opposing 
counsel  upon  notice  that  the  objection  is  in- 
sisted upon,  an  assignment  of  error  upon  the 
ruling  is  without  merit. 

(Additiimal  8yllahu9  hy  Ediiorial  Staff,) 

2.  Trial  ^=»-l08— Defendanfs  refusal  to  argue 
held  not  to  prevent  plaintiffs  counsel  from 
argning  the  Issues. 

Where  plaintiff's  counsel  merely  stated  the 
names  of  cases  relied  on  by  him  and  waived 
his  opening  argument,  stating  that  he  would 
argue  the  issues  in  bis  concluding  argument, 
and  defendant's  counsel  thereupon  declined  to 
argue  the  case,  plaintiff's  counsel  was  not  de- 
prived of  his  right  to  argue  the  issues;  he 
having  been  given  no  warning,  before  conclud- 
ing his  opening  statement,  that  he  would  be  de- 
prived of  such  right. 


Error  from  City  Court  of  Atlanta ;  H.  M. 
Beid,  Judge. 

Action  by  B.  T.  S.  Hunnicutt  against  the 
Ceorgia  Bailway  &  Power  Company  and  an- 
other. Judgment  for  defendants,  and  plaln- 
tiif  brings  error.    Affirmed. 

Arminius  Wright,  of  Atlanta,  for  plain- 
tiff in  error. 

Colquitt  &  Conyers,  of  Atlanta,  for  defend- 
ants in  error. 

LUKB,  J.  Hunnicutt  sued  the  Georgia 
Bailway  &  Power  Company  and  Welsinger 
for  damages  for  alleged  personal  injuries. 
The  case  was  in  default  as  to  Welsinger,  and 
the  Jury  rendered  a  verdict  against  him 
alone.  The  evidence  was  conflloting,  and 
would  have  supported  a  verdict  either  way. 
The  only  question  for  decision  can  be  best 
understood  from  the  following  statement  in 
the  motion  for  a  new  trial : 

''Upon  conclusion  of  the  evidence  in  the 
above-stated  case,  plaintiff's  counsel  stated  to 
the  court  the  names  of  certain  cases  #hich  he 
contended  were  controlling  in  the  case  at  bar. 
He  then  stated  that  he  would  waive  his  open- 
ing argument,  and  in  his  concluding  argument 
would  argue  only  the  issues  made  by  the  evi- 
dence and  as  set  out  in  the  declaration.  Plain- 
tiff's counsel  occupied  about  five  minutes  in 
this  statement.  Thereupon  defendant's  coun- 
sel inquired  of  the  court,  if  he  declined  to  ar- 
gue the  case,  would  that  be  an  end  of  the  argu- 
ment under  the  statement  of  plaintiff's  coon- 
sel  that  he  waived  his  opening  argument  after 
stating  his  contention  as  to  the  law  of  the  case. 
The  court  stated  that  would  be  the  effect  if 
defendant's  counsel  declined  to  argue  the  case. 
Defendant's  counsel  then  declined  to  malse  an 
argument.  Plaintiff's  counsel  then  stated  to 
the  court  that  he  had  not  intended  to  waive  his 
concluding  argument  by  waiving  the  opening 
argument,  that  he  had  stated  what  he  believed 
to  be  the  controlling  law  of  the  case,  and  that 
he  would  argue  in  conclusion  the  contentions 
of  the  plaintiff  as  set  out  by  the  pleadings,  and 
as  shown  by  the  evidence.  The  court  sug- 
gested to  plaintiff's  counsel  that,  if  he  had 
made  a  full  opening  argument  and  defendant's 
counsel  had  declined  to  make  an  argument,  the 
effect  would  be  to  cut  off  further  argument,  and 
it  seemed  to  the  court  that  what  had  occurred 
on  the  part  of  plain  tiff*  s  counsel  would  be 
equivalent  to  having  made  an  argument,  so  far 
as  the  effect  was  concerned,  under  this  rule. .  The 
plaintiff's  counsel  then  said,  'Well,  let  it  go/ 
and  thereupon  the  court  proceeded  to  charge 
the  jury." 

[2]  We  think  the  court's  ruling  as  above  in- 
dicated was,  in  effect,  that  under  the  facts 
stated  the  plaintiff's  counsel  was  precluded, 
from  further  argument  There  having  been 
nothing  said  as  to  the  manner  of  argument 
until  after  counsel  had  concluded  his  opening 
statement  to  the  Jury,  we  are  of  the  opinion 
that  so  to  rule  would  be  to  deprive  him,  witli- 
out  warning,  of  the  invaluable  right  of  ar- 
guing the  facts  of  his  client's  case  to  the 


^s»For  other  cases  see  same  topic  and  KEY-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 


6a.) 


EPPS  V.  PARRISH 

(106  8. B.) 


297 


jury ;   and,  npcm  proper  objection,  this  court  r     "Said   verdict   and   said   Judgment  thereon 


would  be  constrained  to  hold  such  ruling  er 
ror.  See  Cartright  v.  Clopton,  25  Ga.  85, 
Grant  v.  State,  97  Ga.  789,  25  S.  E.  399,  and 
Porter  v.  State,  e  Ga.  App.  770  (1),  65  S.  E. 
814. 

[1]  We  are  quite  certain,  however,  that  the 
objection  as  interposed,  when  coupled  with 
the  subsequent  and  final  statement  of  the 
plaintiffs  counsel,  "Well,  let  it  go,"  does  not 
constitute  a  good  assignment  of  error. 

"The  motion  should  have  been  made  in  such 
a  manner  as  that  the  judge  should  clearly  un- 
derstand that  a  ruling  was  being  invoked,  and 
that  opposing  counsel  should  also  have  notice 
of  it."  Grant  v.  State,  97  Ga.  789,  25  S.  E. 
399. 

After  the  court  had  argued  and  reiterated 
his  ruling,  and  counsel,  by  way  of  reply,  said, 
**Well,  let  it  zot*  It  would  appear  to  the  or- 
dinary mind  that  counsel  yielded  to  the 
court's  ruling ;  and,  at  best,  we  do  not  think 
it  can  be  held  that  either  the  court  or  oppos- 
ing counsel  was  put  upon  sufficient  notice 
that  plaintiff's  counsel  intended  to  insist  up- 
on his  objectlan  to  the  court's  ruling. 

This  being  the  only  question  argued  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  the 
Judgment  is  affirmed» 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 

(2$  ChL  App.  897) 

WELLS  V.  McMAHON.     (No.   11740.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

« 

(Syllahui  hy  Bditarial  Staff,) 

Appeal  and  error  48=9999(1)— Jury  finding  on 
question  of  fact  is  final. 

The  jury  are  the  final  arbiters  on  ques- 
tions of  fact,  and,  where  they  have  passed  on 
the  evidence  and  no  error  of  law  is  shown, 
their  finding  is  final. 

Error  from  Superior  Court,  Fulton  Ck)im- 
ty;  John  D.  Humphries,  Judge. 

Action  by  Mrs.  A.  A.  McMahon  against  W. 
B.  Wells.  Judgment  for  plaintiff  and  certi- 
orari refused,  and  defendant  brings  error. 
Affirmed. 

Roy  Lewis,  of  Atlanta,  for  plaintiff  in 
error. 

Anderson  &  Slate,  of  Atlanta,  for  defend- 
ant in  error. 

BLOODWORTH,  J.  In  the  municipal 
court  of  Atlanta,  Mrs.  McMahon  sued  Wells 
On  a  promissory  note.  Admitting  that  the 
amount  sued  for  was  correct,  the  defendant 
pleaded  a  set-off.  On  conflicting  evidence 
the  jury  found  for  the  plaintiff  the  full 
amount  sued  for.  The  defendant  applied  for 
a  TiTit  of  certiorari,  alleging  that — 


was  contrary  to  the  evidence,  without  evidence 
to  support  it,  and  contrary  to  the  prindples  of 
justice  and  equity." 

The  judge  of  the  superior  court  refused  to 
sanction  the  certiorari,  and  in  his  order  said: 

'The  evidence  warranted  the  verdict;  the 
jury  were  the  judges  of  the  credibility  of  the 
witnesses;  they  had  the  right,  if  they  saw 
fit,  to  believe  the  testimony  of  the  plaintiff's 
witnesses,  which  was  in  conflict  with  the  tes- 
timony of  the  witnesses  for  the  defendant." 

It  is  well  settled  that  the  Jury  are  the  final 
arbiters  on  questions  of  fact,  and  where  they 
have  passed  on  the  evidence  and  no  error  of 
law  is  shown,  their  finding  is  final.  The 
judge  of  the  superior  court  properly  refused 
to  sanction  the  certiorarL 

Judgment  affirmed. 

BROYLBS,  0.  J.,  and  LUKE,  J^  concur. 


(26  Oa.  App.  399) 
EPPS  V.  PARRISH.     (No.  11759.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1021.) 

(SyllabuM  hy  Editorial  Staff.) 

Negligence  ^=s>22t/2  ^  Quest  oannot  recover 
for  antomoblle  driver's  negligenoe  unless 
gross. 

One  who  was  an  invited  guest  and  grata* 
itous  passenger  in  another's  automobile  could 
not  recover  for  the  other's  negligence  in  driv-* 
ing  the  automobile,  unless  it  amounted  to  gross 
negligence. 

Error  from  City  CJourt  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  Mrs.  B.  A.  Parrlsh  against  Mrs. 
J.  D.  E>pps.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Hitch  Sc  Denmark,  of  Savannah,  for  plain- 
tiff in  error. 

Oliver  &  Oliver,  of  Savannah,  for  defend^ 
ant  in  error, 

LUKE,  J.  This  case  arises  by  reason  of  a 
suit  to  recover  damages,  wherein  It  is  al- 
leged that  the  plaintiff  was  riding  as  an  in- 
vited guest,  in 'an  automobile  owned  and  driv- 
en by  the  defendant;  that  while  so  riding 
as  such  invited  guest,  along  with  other  mem- 
bers of  her  family,  who  were  also  invited 
guests,  the  defendant  carelessly  and  negli- 
gently, and  because  of  inexperience  and  lacli 
of  skill  in  the  handling  of  an  automobile,  lost 
control  of  the  automobile  and  drove  it,  head 
on,  tuto  a  large  oak  tree,  wrecking  the  auto^ 
mobile,  and  that  by  reason  of  the  wreck,  the 
plaintiff  was  injured.  The  defendant  de- 
(  murred  to  the  petition,  upon  the  ground  that 
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it  set  forth  no  cause  of  action.  The  court 
overruled  the  demurrer. 

Held:  Inasmuch  as  the  plaintiff  was  an 
invited  guest  and  a  gratuitous  passenger,  and 
it  not  being  alleged  that  the  defendant  was 
guilty  of  gross  negligence,  it  was  error  for 
the  court  to  overrule  the  general  demurrer. 
It  is  our  opinion  that  in  order  for  an  invited 
guest  in  an  automobile  to  recover  of  the 
owner  and  driver  of  the  car  for  an  injury 
occasioned  by  the  negligence  of  the  driver, 
it  must  be  pleaded  that  such  negligence  was 
gross  negligence.  See,  in  this  connection,  the 
reasoning  set  out  in  Self  v.  Dunn  &  Brown. 
42  Ga.  528,  6  Ajn.  R^.  544.  See,  also,  in  this 
connection.  Civil  Code  1910,  f  3473;  Huddy 
on  Automobiles  (5th  Ed.)  890;  Massaletti  v. 
Fitzroy,  228  Mass.  487,  118  N.  E.  168,  L.  R.  A. 
1918C,  264,  Ann.  Cas.  1918B,  1088.  We  un- 
derstand that  it  has  be^i  an  open  question 
in  Georgia  as  to  what  degree  of  care  is 
owed  by  the  owner  and  driver  of  an  automo- 
bile to  an  invited  guest  We  have  reached 
the  conclusion  that  in  order  for  the  invited 
guest  to  recover  from  the  owner  and  operator 
of  an  automobile  for  an  injury  received  by 
reason  of  the  negligent  driving  or  handling 
of  the  machine,  there  must  be  facts  pleaded 
that  show  gross  neglect  upon  the  part  of 
the  owner  and  driver  of  the  machine.  We 
have  examined  cases  from  other  states,  and 
in  all  cases  where  there  seems  to  be  a  holding 
to  the  contrary  the  cases  were  dependent  upon 
the  particular  facts  there  pleaded,  such  as 
the  driving  of  the  automobile  at  a  reddess 
rate  of  speed  over  the  protest  of  the  invited 
guest,  or  the  racing  of  the  car  with  other 
vehicles  over  his  protest  We  And  no  case 
where  there  was  a  ruling  contrary  to  the 
view  we  take  upon  the  particular  facts  fis 
pleaded  in  the  instant  case.  It  was  error  to 
overrule  the  general  demurrer  to  the  plain- 
ttfTs  petition. 

Judgment  reversed. 

BROYLBS,  C.  J.,  and  BLOODWORTH,  J^ 
concur. 


(26  Ga.  App.  379) 

MINES,  Director   General,  v.  STEVENS. 

(No.  11693.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(SyUabui  by  Bditorial  hiaif.) 

Railroads  ^==>335  (5)— Driver  of  automobile 
towing  another  oar,  held  guilty  of  negiigenoe 
proximately  oausing  collision. 

Where  plaintiff  knew  that  it  was  about 
train  time,  and  could  have  observed  an  ap- 
proaching train  if  he  had  looked  or  listened, 
and  knew  that  the  automobile  he  was  towing 
was  heavily  loaded,  and  would  have  gotten 
across  the  track  before  the  arrival  of  the  train 
if  his  car  had  not  stalled  because  of  such  load, 
he  was  negligent  in  going  into  a  place  of  dan- 


ger with  the  automobfle  overburdened,  and 
such  negligence,  and  not  the  negligence  of  rail- 
road, if  any,  was  tiie  proximate  cause  of  the 
damage  to  his  automobile. 

Brror  from  City  Court  of  Hlnesville;  W. 
0.  Hodges,  Judge. 

Action  by  O.  L.  Steveus  against  W.  D. 
Hines,  Director  General  of  Railroads.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Boiling  Whitfield,  of  Brunswick^  and  N.  J. 
Norman,  of  Savannah,  for  plaintiff  in  error. 

Darsey  &  Mills,  of  Hinesville,  for  defend- 
ant in  error. 

LUKE,  J.  This  case  arises  by  reason  of 
a  suit  to  recover  damages  from  the  Federal 
Director  General,  operating  the  Seaboard 
Air  Line  Railway,  for  allied  damage  to  an 
automobile,  the  property  of  tine  plaintiff. 
The  evidence  was  conclusive  that  at  Dor- 
chester, a  station  on  the  line  of  railroad, 
there  was  a  crossing  over  Its  track;  that 
the  track  was  perfectly  straight  for  several 
miles,  and  there  were  no  obstructions  to  the 
view;  that  at  a  time  when  a  regular  pas- 
senger train  was  due  to  arrive  and  stop  at 
Dorchester,  the  plaintiff,  who  owned  a  ga- 
rage within  a  very  few  yards  of  the  rail- 
road, coupled  behind  his  Ford  car,  with  a 
chain  about  15  feet  long,  another  Ford  car. 
and  started  his  car  in  motion,  towing  the 
other  car  in  the  direction  of  the  railroad, 
and  Just  as  the  car  in  which  he  was  riding 
got  upon  the  railroad  track,  his  car,  because 
of  the  heavy  load  which  he  was  towing, 
was  stalled  and  stopped  Immediately  uiK>n 
the  railroad  track;  that  up<»i  discovering 
the  approaching  train  he  jumped  from  his 
car  to  a  place  of  safety,  and  two  persons 
who  were  In  the  car  that  was  being  towed 
also  Jumped  to  a  place  of  safety;  that  the 
engine  struck  the  automobile  on  the  track, 
and  completely  wrecked  it  There  is  no  con- 
filct.in  the  evidence  that  the  plaintiff  did 
not  look  to  see  if  there  was  a  train  approach- 
ing before  he  went  upon  the  track.  The 
evidence  is  In  conflict  as  to  how  far  away 
the  train  w^s  when  he  first  discovered  it. 
The  plaintiff  said  that  it  was  about  the  dis- 
tance of  two  telegraph  poles,  or  150  or  200 
yards  away ;  witnesses  in  his  behalf  place  it 
even  closer.  There  is  confilct  as  to  whether 
the  whistle  of  the  engine  was  blown  and  the 
bell  rung.  The  engineer  operating  the  &i' 
gine  testified  that  he  was  within  25  yards 
of  the  automobile  when  It  suddenly  ran  upon 
and  stopped  on  the  railroad  track;  that  he 
had  proper  brakes  for  stopping  the  train, 
and  they  were  in  perfect  working  condition ; 
that  he  immediately,  observed  the  car  npon 
the  track,  and  applied  his  brakes  with  full 
force,  and  reversed  his  engine,  and  did  every- 
thing In  his  power  to  stop  the  train  before 
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strlktng  the  antomobfle,  but  that  the  auto- 
mobile ran  upon  the  track  so  closely  that 
it  was  impossible  to  stop  the  train;  that 
he  had  his  train  under  control  preparatory 
to  making  his  regular  stop  at  the  station; 
that  he  sounded  his  whistle  and  gave  the 
proper  blow-poet  signal  at  the  proper  place. 
Another  member  of  the  train  crew  testified 
to  the  blowing  of  the  whistle  and  the  ampli- 
cation of  brakes,  and  corroborated  the 
engineer's  evidence  as  to  the  distance  the 
train  was  away  from  the  automobile  at  the 
time  the  automobile  ran  upon  the  track. 

Held:  The  verdict  in  favor  of  the  plain- 
tiff was  without  evidence  to  support  it 
miere  being  no  conflict  in  the  evidence  that 
tf  it  had  not  been  for  the  heavy  load,  which 
the  plaintiff  was  undertaking  to  tow  with 
the  destroyed  automobile,  he  would  have 
gotten  across  the  track  before  the  arrival  of 
the  train,  and  there  being  no  conflict  in  the 
evidence  that  the  plaintiff  knew  that  it  was 
about  train  time,  and  the  track  was  perfectly 
straight,  so  that  he  may  have  observed  the 
train  a  mile  or  more  away,  if  he  had  cared 
to  look  or  listen,  in  our  opinion  he  was  gross- 
ly negligent  in  going  upon  the  railroad 
track,  a  place  of  danger,  with  the  automobile 
overburdened  as  he  says  he  knew  it  was. 
We  cannot  agree  that  the  proximate  cause  of 
the  plaintiffs  damage  was  the  result  of  neg- 
ligence of  the  def^idant's  employees,  lliey 
could  not  anticipate  the  presence  sndd^ily  of 
an  automobile  so  overloaded  that  it  would 
likely  stall  upon  the  track.  The  plaintiff^s 
own  negligence  was  the  proximate  cause  of 
his  damage.  It  was  error  to  overrule  the 
motion  for  a  new  triaL 

Judgment  reversed. 

BROYLBS,  O.  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Ga.  App.  SM.) 

WILLIAMS  V.  ROWE.     (No.  11716.) 

(Ooort  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(SyUahus  by  Bditorial  Biaf.) 

Appeal  and  error  ^=s>977(4)— Flnt  grant  of 
new  trial  on  any  ground  not  iMsturbed,  nnloso 
vordlot  was  domandod. 

Under  Civ.  Code  1910,  §  6204,  the  first 
grant  of  a  new  trial,  whether  general,  or  on 
a  ground  involving  qaestions  of  evidence,  or 
a  ground  involving  pnrely  questions  of  law, 
wQl  not  be  disturbed,  unless  no  other  verdict 
than  the  one  rendered  could  possibly  have  been 
retomed. 

Error  from  Superior  Court,  Jefferson 
County;  R.  N.  Hardeman,  Judge. 

Action  between  G.  H.  WiUiams  and  W.  G. 
8.  Rowe.  A  new  trial  was  granted,  and^  Wil- 
liams brings  error.    Affirmed. 


M.  C.  Barwlck,  of  Louisville,  for  plaintiff 
in  error. 

W.  L.  Phillips,  of  Louisville,  for  defendant 
in  error. 

BLOODWORTH,  J.  This  case  comes  to 
this  court  upon  exceptions  to  the  first  grant 
of  a  new  trial.  Paragraph  e2(A  of  the  Civil 
Code  of  1910  is  as  follows: 

'*The  first  grant  of  a  new  trial  will  not  be 
disturbed  by  the  Supreme  Court,  unless  the 
plaintiff  in  error  shows  that  the  judge  abused 
his  discretion  in  granting  it,  and  that  the  law 
and  facts  require  the  verdict,  notwithstandiog 
the  judgment  of  the  presi^ng  judge.*' 

In  Weinkle  v.  Brunswick  &  W.  Railroad 
Co.,  107  Ga.  868,  88  &  a  471.  the  Supremo 
Court  said: 

"It  may  be  now  considered  as  Bettied  that 
this  court  will  not,  under  any  circumstances, 
reverse  a  judgment  granting  a  first  new  trial, 
whether  the  grant  be  general  upon  all  the 
grouDds  of  the  motion  or  special  upon  one  or 
more  grounds  only,  or  whether  it  be  upon  a 
ground  which  involves  questions  of  evidence 
o(  upon  a  ground  which  involves  purely  ques- 
tions of  law,  unless  it  is  made  to  appear  that 
no  other  verdict  than  the  one  rendered  could 
possihly  have  been  returned  under  the  law  and 
facts  of  the  case.  Unless  the  case  can  be 
brought  within  the  exception  just  stated,  it  is 
useless  for  parties  to  bring  before  this  court 
the  judgment  of  a  trial  judge  granting  a  first 
new  triaL" 

See,  also,  Southern  Fertilizer  ft  Chemical 
Co.  V.  Peacock,  19  Ga.  App.  692,  91  S.  B.  928, 
and  cases  dted;  Ellis  v.  Spell,  20  Ga.  App. 
347,  93  S.  E.  49;  Taylor  v.  Central  Railroad 
&  Banking  Co.  of  Ga.,  79  Ga.  335,  5  S.  E.  114, 
and  citations. 

The  evidence  in  this  case  Is  conflicting, 
and  this  court  will  not  interfere  with  the 
first  grant  of  a  new  triaL 

Judgment  afiSrmed. 

BROYLBS,  a  Jn  and  LUKE,  J.,  concur. 


(26  Oa.  App.  397) 

MADDOX  V.  BLALOCK.    (No.  11733.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Marcli  8»  1921.) 

(SyUahus  hy  Editorial  Btalf.) 

Appeal  and  error  ^s»750(2)— ExceptloBs  pen- 
dente lite  not  consldereiC  when  error  not  as- 
signed thereon. 

Exceptions  pendente  lite  to  rulings  on  de- 
murrer cannot  be  eonsideredt  where  the  bill 
of  exceptions  did  not  assign  error  on  such  ex- 
ceptions pendente  Ute,  but  only  on  the  ruling  on 
demurrer. 

Error  from  City  Court  of  Albany;    Clay- 
ton Jones,  Judge. 


^ss»For  otfiar 
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Action  between  Alonzo  Maddoz  and  R.  B. 
"Blalock.  Judgment  for  Blalock,  and  Maddoz 
brings  error.    Affirmed. 

Lippitt  &  Burt,  of  Albany,  for  plaintiff  In 
error. 

Mllner  &  Farkas,  of  Albany,  for  defendant 
In  error. 

BIX)ODWORTH,  J.  Counsel  for  the 
plaintiff  in  error,  in  their  brief  in  this  court, 
argue  only  as  to  the  ruling  on  the  demurrer, 
which  they  sought  to  bring  to  this  court  by  a 
bill  of  exceptions  which  assigned  error  on 
that  ruling  and  recited  the  filing  of  ex- 
ceptions pendente  lite  thereto  which  were 
brought  up  as  a  part  of  the  record. 

"Before  ezeeptionB  pendente  lite  can  be  con- 
sidered by  this  court,  error  must  have  been 
originally  assigned  in  the  main  bill  of  excep- 
tions upon  the  exceptions  pendente  lite,  and  not 
merely  upon  the  judgment  complained  of  in  the 
exceptions  pendente  lite,  or  such  an  assignment 
must  be  made,  by  the  permission  of  this  court, 
before  the  argument  of  the  case  here."  Pon- 
der T.  State,  25  Ga.  App.  768,  105  S.  B.  318 
(1),  and  cases  dted. 

Affirmed* 

BBOYLES,  G.  J^  and  LUKE,  J.,  concur. 


(29  Ga.  App.  47a) 

NICKAJACK  MILLING  &  GRAIN  CO.  V.  IN- 
TERNATIONAL  VEGETABLE  OIL  CO. 

(No.   11955.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

liarch  9,  1921.) 

(8yUahu9  hy  Bdiiorial  Sialf.) 

Certiorari  «=>6a--Su8talnlng  and  grant  of  first 
new  trial  not  error  when  verdict  not  demand- 
ed. 

When  the  sustaining  of  certiorari  by  the 
judge  of  the  superior  court  had  the  effect  of 
a  first  grant  of  a  new  trial,  and  the  verdict 
was  not  demanded  by  the  evidence,  the  judg- 
ment wUl  not  be  set  aside  by  tl&e  Court  of  Ap- 
peals. 

S^rror  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

4  I 

Action  between  the  Nickajack  Milling  & 
Grain  Company  and  the  International  Vegeta- 
ble Oil  Company.  After  a  Judgment  for  tbe 
Grain  Compan^r,  certiorari  was  sustained  by 
the  Judge  of  the  superior  court,  and  it  brings 
error.    Affirmed. 

Hewlett  &  Dennis,  of  Atlanta*  for  plaintiif 
in  error. 

Uttle,  Powell,  Smith  &  Goldstein,  of  At^ 
lanta,  for  defendant  in  error. 

LUKE,  J.  The  Judgment  of  the  Judge  of 
the  superior  court  sustaining  the  certiorari 
In  this  ease  has  the  effect  of  granting  a  new 
trial:    and,  this  being  the  first  grant  of  a 


new  trial,  and  the  evidence  not  having  de- 
manded the  verdict,  under  r^;>eated  rulings 
of  the  Supreme  Court  and  of  this  court,  the 
Judgment  of  the  Judge  of  the  superior  court 
will  not  be  set  aside.  See  Shirley  v.  Swaf- 
ford,  119  Ga.  43,  44,  45  S.  E.  722,  and  cases 
cited. 
Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J^ 
concur. 

(26  Oa.  App.  491) 
STRINGER  V.  STATE.    (No.   12031.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

March  9,  1921.) 

(ByUdbu9  hy  the  Court) 

1.  Motion  for  new  trial  improperiy  overruled. 

The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

{AddiHondl  SyllaluM  hy  Editorial  Btaf,) 

2.  Larceny  ^=s>52— Evidence  held  admissible 
to  corroborate  defendant's  claim  as  to  pur- 
chasing stolen  car. 

On  a  trial  for  stealing  a  Ford  car  which 

defendant  claimed  to  have  purchased  from  two 
men  dressed  as  soldiers,  testimony  that  two 
men  so  dressed  tried  to  sell  a  witness  a  car 
within  a  day  or  two  prior  to  the  theft  held 
admissible,  though  the  description  of  the  car 
was  exceedingly  vague. 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Guy  Stringer  was  convicted  of  stealing  an 
automobile,  and  he  brings  error.    Reversed. 

John  S.  Wood,  of  Canton,  and  J.  M.  Neel, 
Jr.,  and  J.  R.  Whitaker,  both  of  Cartersvllle, 
for  plaintiff  in  error. 

Joe  M.  Lang,  Sol.  Gen.,  of  Calhoun,  for  the 
State. 

BROYLES,  C,  J.  The  indictment  in  this 
case  charges  the  accused,  Guy  Stringer,  with 
stealing — 

"one  Ford  five-passenger  touring  car,  1918 
model,  with  bright  bumper  in  front,  with  the 
two  outside  isinglass  windows  in  the  rear  of 
same  torn,  of  the  value  of  $G00,  the  prop- 
erty of  J.  I.  Lowe." 

[1]  Ground  5  of  the  amendment  to  the  mo- 
tion for  a  new  trial  is  as  follows: 

"Upon  the  trial  of  said  case,  and  durini^  the 
introduction  of  evidence  by  the  defendant,  the 
defendant  regularly  introduced  and  swore  as  a 
witness  one  J.  V.  Reece.  The  witness  J.  V. 
Reece  testified:  'I  know  Guy  Stringer.  X  re- 
call the  incident,  but  not  the  date,  that  I^lr. 
Stringer  had  a  car  taken  from  him  over  there 
last  spring  a  year  ago.  Just  the  day  before, 
or  within  a  day  or  so  prior  to,  the  time  thi& 
car  was  taken  from  him,  I  had  a  conversation 
with  two  men  dressed  in  soldier's  uniform, 
over  there,  with  reference  to  selling  me  a  car. 
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TfaiB  conyersatioii  occurred  on  the  road  about 
one  mile  from  where  Guy  Stringer  liyes.'  The 
state  then  objected  to  this  evidence  of  the 
witness  Reece,  and  the  court  excluded  it  un- 
less it  was  shown  to  be  a  similar  [car]  to  the 
car  that  was  taken  from  Stringer.  The  wit- 
ness Reece  testified  that  he  was  not  familiar 
with  automobiles  and  could  not  definitely  de- 
scribe the  automobile  which  they  tried  to  sell 
him,  as  he  made  no  inspection  of  it;  that  they 
were  out  on  the  side  of  the  road  and  wanted  to 
sell  him  the  car;  that  he  did  not  Icnow  the 
make  on  it,  but  It  was  a  two-seated  car  and 
had  a  top  on  it;  that  he  never  saw  the  car 
which  was  taken  from  Guy  Stringer  unless  this 
car  which  the  soldiers  tried  to  sell  him  was 
the  car  which  was  taken  from  Stringer.  The 
court  thereupon  excluded  the  evidence  of  the 
witness  Reece,  and  refused  to  permit  him  to 
testify  further.  Counsel  for  the  defendant  then 
stated  to  the  court  that  the  witness  Reece 
would  testify  that  on  the  day  prior  to  the  day 
the  car  in  question^  was  taken  from  Guy  String- 
er, or  a  day  or  so  prior  to  that  time,  the  wit- 
ness Reece  was  on  the  public  road  about  one 
mile  from  Guy  Stringer's  house,  and  two  men 
dressed  iiv  soldier's  uniform  tried  to  sell  him  a 
two-seated  automobile;  that  these  two  persons 
dressed  in  soldier's  uniform  were  unknown  to 
the  witness,  and  he  had  never  seen  them  be- 
fore or  since,  but  that  they  went  oft  in  the 
direction  of  Guy  Stringer's  house.  The  court 
thereupon  excluded  this  evidence  and  refused 
to  permit  it  to  go  to  the  jury  for  consideration 
by  the  jury.  Counsel  for  the  defendant  there- 
upon asked  the  court  to  let  the  jury  retire,  so 
that  the  witness  could  testify  in  the  absence  of 
the  jury  and  thus  get  it  into  the  record.  The 
court  refused  to  permit  the  jury  to  retire, 
and  stated  that  the  court  would  permit  the 
statement  in  the  record  just  as  if  the  witness 
had  testified  it  into  the  record. 

"Movant  insists  that  the  court  erred  in  re- 
fusing  to  permit  the  witness  to  so  testify  and 
in  refusing  to  permit  said  evidence  to  go  to 
the  jury  for  its  consideration,  and  says  that 
this  ruling  by  the  court  was  hurtful  error,  be- 
cause, as  movant  insists,  this  was  most  mate- 
rial and  vital  evidence  for  the  defendant,  as 
it  was  strongly  corroborative  of  the  defend- 
ant's statement  that  he  had  bought  the  auto- 
mobile in  question  from  two  men  dressed  in  sol- 
dier's uniform,  and  tended  strongly  to  show 
that  the  defendant  had  really  bought  the  car 
and  had  not  stolen  the  same  as  the  State  con- 
tended." 

This  court  is  of  tbe  opinion  that  under  all 
the  facts  of  the  case  the  trial  court  erred  in 
excluding  tlie  testimony  as  above  complained 
of,  and  that  this  error  requires  another  trial 
of  the  case. 

[2]  While  the  exceedingly  vague  descrip- 
tion of  the  automobile  in  the  rejected  evi- 
dence did  not  show  that  the  car  there  testi- 
fied about  by  the  witness  Reece  was  the  same 
car  afterwards  found  in  the  defendant's  pos- 
session and  which  he  claimed  to  have  bought 
from  two  men  dressed  as  soldiers,  there  was 
nothing  in  that  description  to  indicate  that 
it  was  not  the  same  automobile.    At  any  rate, 


the  excluded  testimony  tended  Indirectly  to 
corroborate  the  defendant's  explanation  as 
to  how  he  came  into  possession  of  the  car, 
and  was  admissible  for  what  it  was  worth. 

Tbe  other  alleged  errors  are  not  passed 
upon,  as  they  are  not  likely  to  recur  on  an* 
other  trial  of  the  case. 

Judgmoit  reversed. 

LUKB  and  BLOOD  WORTH,  JJ.,  concur. 

(26  Ga.  App.  400) 

COLEMAN  V.  SAVANNAH  BANK  & 
TRUST  CO. 

SAVANNAH  BANK  &  TRUST  CO.  V. 

COLEMAN. 

(Nos.  11878,  11879.) 

(Court  of  Appeals  of  Qeorc^ia,  Division  No.  1. 

March  8^  1921.) 

(ByUabus  by  Editorial  Siaif,) 

1.  Warshoasemeii  ^a>l5(3)«^ne  to  whom  fao- 
tor  pledged  receipts  for  tarpentine  held  not 
liable  to  principal. 

Where  a  factor  to  whom  plaintiff  Bliipped 
turpentine  with  instructions  to  place  it  in  tanks 
did  BO  and  received  negotiable  receipts  whidi  it 
pledged  to  a  bank,  who  did  not  know  that  they 
were  the  property  of  any  one  other  than  the 
factor,  the  bank  was  not  lifd)le  to  plaintiff. 

2.  Factors  ^s>65— When  factor  deposited  pro- 
oeeds  of  sales  In  Its  name  and  rendered  ac- 
counts of  sales,  one  receiving  payment  of  debt 
not  liable  to  principal. 

Where  a  factor  to  whom  plaintiff  shipped 
turpentine,  sold  it  by  his  direction;  deposited 
the  proceeds  to  its  own  credit,  rendered  ac- 
counts of  sales  to  plaintiff,  and  subsequentlj' 
from  the  funds  on  deposit  paid  a  debt  due  a 
bank,  the  bank  was  not  liable  to  plaintiff. 

Blrror  from  Superior  Ck>urt,  Chatham 
County;  P.  W.  Meldrim»  Judge. 

Suit  by  J.  A.  Coleman  against  tlie  Savan- 
nah Bank  &  Trust  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error,  and  de- 
fendant files  a  cross-bill  of  exceptions.  Judg- 
ment affirmed,  and  cross-bill  of  exceptions 
dismissed. 

Hitcli  &  Denmark,  of  Savannah,  for  plain- 
tiff in  error. 

W.  li.  Clay,  of  Savknnah,  for  defendant  In 
error. 

liUmB,  J.  This  case  arises  by  reason  of  a 
suit  by  Ck)leman  against  the  Savannah  Bank 
&  Trust  Company  for  $8,023.33.  The  plain- 
tiff pleads  his  right  to  recover  by  alleging 
substantially  that  he  shipped  to  the  Produc* 
ers'  Naval  Stores  Company,  who  were  naval 
stores  factors,  432  casks  of  spirits  of  turpen- 
tine, with  instructions  to  the  Producers'  Na- 
val Stores  Company  to  place  the  turpentine 
In  tanks ;  that  the  turpentine  was  placed  in 
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tanks  of  the  National  Tank  &  Export  Com- 
pany, and  reoeipts  were  given  by  the  latter 
company  to  the  Producers'  Naval  Stores 
Company;  that  subsequently  the  Producers^ 
Naval  Stores  Company  pledged  the  tank  re- 
ceipts to  the  Savannah  Bank  &  Trust  Com- 
pany to  secure  certain  of  its  notes,  aggregat- 
ing the  sum  sued  for;  that  the  president  of 
the  Producers*  Naval  Stores  Company  was 
a  director  of  the  Savannah  Bank  &  Trust 
Company,  and  that  the  office  of  the  Produc- 
ers' Naval  Stores  Company  was  in  the  Savan- 
nah Bank  &  Trust  Company  building;  that 
the  Producers'  Naval  Stores  Company  sold 
the  turpentine  and  paid  the  proceeds  to  the 
Savannah  Bank  &  Trust  Company ;  and  that 
stkbsequently  the  Producers'  Naval  Stores 
Comi>any  was  adjudicated  to  be  bankrupt 
At  ttie  conclusion  of  the  plaintiff's  evidence 
a  ncmsult  was  granted,  and  to  this  Judgment 
he  excepted. 

[1,2]  Held:  The  Judgment  of  the  court 
awarding  a  nonsuit  was  not  erroneous.  The 
evidence  did  not  prove  the  plaintiff's  case  as 
laid,  nor  did  the  evidence  authorize  the  plain- 
tiff to  recover  upoa  his  petition.  The  evi- 
dence clearly  established  the  fact  that  the 
Savannah  Bank  &  Trust  Company  had  no 
notice  that  the  turpentine  was  the  property 
of  the  plaintiff,  or  had  ever  been  the  property 
of  the  plaintiff.  The  receipts  from  the  Tank 
Company  for  the  turpentine  were  In  the 
name  of  Producers'  Naval  Stores  Company 
and  were  negotiable,  and  there  was  nothing 
to  indicate  title  to  the  property  in  any  one 
else  other  than  Producers'  Naval  Stores 
Company..  The  evidence  further  developed 
the  fact  that  Coleman  knew  this.  The  plain- 
tiff further  failed  to  show  a  right  to  recover, 
because  the  evidence  showed  that  the  Pro- 
ducers' Naval  Stores  Company,  at  his  direc- 
tion, sold  the  turpentine  and  deposited  the 
proceeds  of  the  sale  to  its  credit,  and  render- 
ed to  him  accounts  of  sales,  and  subsequent- 
ly, from  Its  funds  on  deposit,  paid  to  the  Sa- 
vannah Bank  &  Trust  Company  the  notes  re- 
ferred to  in  the  plaintiff's  petition.  This 
case  differs  from  the  two  cases  relied  upon 
by  the  plaintiff.  Bank  v.  Nelson,  38  6a.  391, 
05  Am.  Dec.  400,  and  Savannah  Bank  &  Trust 
Co.  V.  McQueen,  149  Oa.  802,  100  S.  E.  33. 
In  the  Nelson  Case,  it  will  be  noted,  certain 
agents  were  given  special  and  limited  author- 
ity to  sell  the  goods  stored  with  them,  and 
there  was  no  delivery  of  the  goods  to  the 
bank,  and  the  bank  had  constructive  notice 
of  the!  limited  authority.  In  the  case  that 
we  have  here  for  review  there  is  no  claim  by 
the  bank  to  the  turpentine,  nor  is  there  any 
notice  to  the  bank  that  the  tank  receipts, 
which  are  symbolic  and  negotiable,  were  the 
property  of  any  one  other  than  the  Producers' 
Naval  Stores  Company.  There  Is  no  evidence 
that  the  Producers'  Naval  Stores  Company 
was  the  agent  of  Coleman.    Of  course,  there 


is  the  further  distinction  that  die  turpentine 
was  actually  sold  and  proper  accounts  of  sales 
were  rendered  to  Coleman,  and  the  notes  of 
the  Producers'  Naval  Stores  Company  to  the 
Savannah  Bank  &  Trust  Company  was  paid, 
not  with  the  turpentine,  but  from  the  general 
funds  of  the  Producers'  Naval  Stores  Oom»- 
pany.  In  the  McQueen  Case,  supra,  the  bank 
had  notice  that  the  fcictor.  In  pledging  his 
principal's  property,  was  acting  as  an  agent, 
and  not  as  an  owner.  Under  no  view  of  the 
evidence  In  this  case,  upon  the  issues  formed 
by  the  pleadings,  was  the  plaintiff;  entitled 
to  recover  of  the  defendant.  It  was  not  er- 
ror to  grant  a  nonsuit 

Judgment  afflnned  on  main  bill  of  excep- 
tions.   Cross-bill    of    exceptions    dismissed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur 

/         (26  Ga.  App.  377) 

WHITTEN  V.  MAYOR  AND  ALDERMEN  OP 
SAVANNAH.     (No.  M68I.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  8,  1921.) 

(8yllabu8  by  Editorial  Staff.) 

1.  Criminal  law  (S=s>M44(l9)— Bill  of  excep- 
tions presumed  tendered  In  time  as  recited, 
though  signed  more  than  20  days  after  Jadg- 
ment 

Where  a  bill  of  exceptions  recites  that  it 
was  tendered  within  the  time  allowed  by  law 
and  there  is  nothing  to  show  the  contrary  ex- 
cept the  fact  that  it  was  signed  by  the  judge 
more  than  20  days  after  judgment,  it  will  be 
presumed  that  it  was  tendered  in  time,  and  the 
writ  of  error  will  not  be  dismissed. 

2.  Disorderly  conduct  ^s>l»Cur8lng  police  of- 
ficers, slamming  door  and  ordering  them  away 
held  "disorderly  conduct." 

It  was  "disorderly  conduct"  for  one,  called 
to  the  door  of  her  home  at  night  by  police  of- 
ficers making  inquiry  about  matters  in  their 
line  of  duty,  to  curse  them,  slam  the  door,  and 
order  them  away. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Disor- 
derly Conduct.] 

Error  from  Superior  Coiart,  Chatliam  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Addie  Whitten,  alias  Ada  Crosby,  was  con- 
victed of  disorderly  conduct  in  violation  of  a 
city  ordinance,  and  certiorari  was  overruled^ 
and  she  brings  error.    Affirmed. 

Robt  li.  Colding,  of  Savannah,  tor  plaintiff 
in  error. 

Shelby  Myrick  and  Edwin  A.  Cohen,  both 
of  Savannah,  for  defendant  in  error. 

LUKE,  J.  [1]  1.  Where  it  is  recited  in  a 
bill  of  exceptions  in  a  criminal  case  that  it 
is  tendered  "within  the  time  allowed  by  law,'^ 
and  there  is  nothing  in  the  hill  of  exceptions. 
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or  the  entries  thereon,  or  in  the  record,  tend- 
ing to  show  that  perhaps,  as  a  matter  of 
fact,  the  bill  of  exceptions  was  not  so  tendered, 
except  that  It  was  signed  by  the  judge  more 
than  20  days  after  the  date  of  the  Judgment 
excepted  to,  the  writ  of  error  will  not  be 
dismissed  on  the  ground  that  the  bill  of  ex- 
ceptions was  not  tendered  and  signed  within 
20  days  from  the  date  of  the  Judgment  ex- 
cepted to.  Under  such  circumstances,  it  will 
be  presumed  that  the  bill  of  exceptions  was 
tendered  within  20  days  from  the  date  of  the 
Judgment  and  that  the  Judge  held  the  papers, 
throus^  no  fault  of  the  plaintiff  in  error  or 
his  counsel,  until  the  date  of  the  certificate. 
See,  tn  this  ctHmectiiMi,  Pennington  v.  Sparta, 
15  Ga*  App.  287,  82  S.  B.  826 ;  Strickland 
Y.  Brannen,  18  Qa.  App.  S25,  89  S.  B.  377; 
Cole  V.  Western  Union  Tel^^aph  Ck>.,  23  Ga. 
App.  479,  98  S.  E.  407;  Hammond  ▼.  Ham- 
mond, 135  Ga.  768  (3),  70  S.  B.  588;  Jones 
r.  State,  146  Ga.  8,  90  S.  B.  280. 

[2]  2.  The  defendant  was  charged  with 
disorderly  conduct  in  violation  of  a  city  ordi- 
nance of  the  city  of  Savannah.  The  evi- 
dence authorized  the  recorder,  who  tried  the 
defendant,  to  find  that  at  night,  at  her  home, 
she  cursed  police  officers  who  had  called  her 
to  her  door  to  make  inquiry  of  her  about 
matters  in  their  line  of  duty.  She  not  only 
cursed  them,  but  slammed  the  door  of  her 
house  and  ordered  them  away.  It  was  not 
error  for  the  Judge  of  the  superior  court  to 
overrule  the  certiorari. 

Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J^ 
concur. 


(26  Ga.  App.  377) 

STANLEY  V.  COWART.     (No.   11680.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Bfarch  8^  1921.) 

(ByUahuB  hy  Wditoriai  Staff.) 

New  trial  <S=>7 1— Properly  denied  wbea  ovN 
deaoe  contliotlRg. 

A  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence 
was  properly  overruled  where  the  evidence  was 
conflicting. 

Error  from  Superior  Ck>urt,  Clinch  Coun- 
ty; J.  I.  Summerall,  Judge. 

Action  by  O.  C.  Ck)wart  against  C.  K 
Stanley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

S.  Burkhalter,  of  HomerviUe,  and  B.  H. 
IBVllliams,  of  Alma,  for  plaintiff  in  error. 

W.  T.  Dickerson,  of  HomervUle,  for  de- 
fendant in  error. 

LUEB,  J.  Cowart  instituted  an  action  in 
trover  against  Stanley  to  recover  certain 
property.      Upon    conflicting    evidence,    the 


Jury  found  in  ftivor  of  the  plaintiff.  The 
verdict  has  the  approval  of  the  trial  Judge, 
and,  the  only  assignment  of  error  being  that 
the  verdict  was  contrary  to  the  evidence,  it 
was  not  error  to  overrule  the  motion  for  a 
new  triaL 
Judgment  afltoned. 

BBOYLBS,  a  J.,  and  BLOODWORTH,  J., 

concur. 

(28  Oa.  App.  340) 
RENPRQE  V.  FOUCHE. 

FOUCHE  V.  RENFROE. 

(Nos.  11458,  11459.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  26,  1921.) 

fSyllalw  hy  the  Court.) 

1.  Bailment  <»=>ll,  12,  13,  14(1),  31(1)— 
Bailee,  exercising  proper  eare,  not  llaMe  fer 
loss  or  destruotlon,  bnt  bnrden  Is  on  him  to 
show  care;  ilegree  of  care  required  stated. 

A  bailee,  who  has  exercised  the  proper  de- 
gree of  care  and  diligence  in  protecting  and 
keeping  safely  the  thing  bailed,  is  relieved  from 
any  liability  for  its  loss  or  destruction;  but, 
upon  proof  of  loss,  the  burden  is  upon  the 
bailee  to  show  that  he  has  exercised  the  proper 
degree  of  care  and  diligence.  Civil  (3ode  1910, 
S$  3469,  3470.  "If  the  bailment  is  for  the  ben- 
efit exclusively  of  the  Iwilee,  he  must  use  ex- 
traordinary care;  if  for  the  mutual  benefit  of 
tfiie  parties,  ordinary  care;  and  if  for  the  ex- 
clusive benefit  of  the  bailor,  slight  care  will 
suffice."  Merchants'  National  Bank  of  Savan- 
nah V.  GuUmartin,  88  Ga.  797,  799,  15  S.  B. 
881,  832  (17  L.  R.  A.  322). 

2.  Bailment  ^=s>l4(l)— For  repairs  calls  for 
ordinary  care,  though  repairs  have  been  com- 
pleted. 

Where  a  bailment  in  its  inception  is  for  the 
mutual  benefit  of  hoth  the  oailor  and  the  bailee, 
as  where  the  thing  bailed  is  deposited  with  the 
bailee  for  the  purpose  of  making  repairs  for  a 
consideration  to  the  bailee,  the  bailee  is  under 
a  duty  to  exercise  ordinary  care  and  diligence 
to  protect  the  property.  A  compliance  by  the 
bailee  with  liis  contractual  obligation  to  make 
the  repairs  and  a  holding  of  the  property  bail- 
ed until  the  bailor  can  call  for  it  does  not 
render  the  bailment  any  the  less  one  for  the 
mutual  benefit  of  both  parties,  and  is  not  such 
a  change  in  its  nature  as  will  absolve  the  bailee 
from  his  duty  to  exercise  ordinary  care  in  pre- 
serving the  property  bailed. 

3.  Master  and  servant  ^=s>303— Tort  of  servant 
negligently  selected  aotionable,  thongh  not  is 
outside  scope  of  authority. 

"Every  person  shall  be  liable  for  torts  com- 
mitted by  his  *  *  *  servant,  by  his  com- 
mand or  in  the  prosecution  and  within  the 
scope  of  his  business,  whether  the  same  be  by 
negligence  or  voluntary."  CHvil  Code  1910^  § 
4413.  Where  a  servant  departs  from  the  pros- 
ecution of  his  business  and  commits  a  tort 
while  acting  without  the  scope  of  his  authority, 
the  person  employing  him  may  still  be  liable  if 


For  other  cane  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Disests  and  Indexes 


304 


106  SOUTHEASTERN  BEPOBTEB 


(Gj 


he  faOed  to  exercise  due  care  in  the  selection 
of  his  servant, 

4.  Master  and  servant  ^s»303«— Instruction 
stating  liability  of  master  for  servant's  torts 
held  properly  given. 

Where  an  automobile  waa  deposited  by  the 
owner  with  a  garage  man  for  the  purpose  of 
making  repairs  thereon,  and  where  during  the 
continuance  of  the  bailment  the  automobile 
was  stolen  by  one  of  the  servants  of  the  garage 
man,  employed  to  work  around  the  garage,  in  a 
suit  brought  by  the  owner  against  the  garage 
man  to  recover  damages  for  the  loss  of  the 
automobile  a  charge  of  the  court  submitting  to 
the  jury  the  above  legal  propositions  was  cor- 
rect. 


5.  Damages  ^=3> 1 27— Insurance  against  loss  not 
defense  te  bailor's  action  against  bailee. 

In  a  suit  against  a  bailee  for  loss  of  prop- 
erty bailed,  it  is  no  defense  tiiat  the  bailor  was 
insured  against  such  loss. 

6.  Bailment  €=s>l  I— Bailee  oamiot  esoape  com- 
mon-law liability  by  posting  notice. 

A  bailee  cannot  by  the  posting  of  a  notice 
to  the  effect  that  he  will  not  be  responsible  for 
damage  to  articles  bailed  by  fire  or  theft  re- 
lieve himself  of  his  common-law  liability  to 
exercise  due  care  in  preserving  the  property 
against  damage  from  such  causes. 

7.  No  errors  committed. 

The  charge  of  the  court  fairly  submitted  sH 
the  issues  in  the  case  and  fairly  called  atten- 
tion to  all  of  the  contentions  of  the  defendant. 
No  error  of  law  appears  as  set  out  in  any  of 
the  grounds  of  the  motion  for  a  new  trial,  and 
the  evidence  authorized  the  verdict  for  tue 
plaintiff. 

Error  from  Superior  Court,  Bartow  Coun- 
ty; M.  C.  Tarver,  Judge. 

Action  by  Mrs.  E.  C.  Fouche  against  R.  H. 
Renfroe.  Judgment  for  plaintiff,  and  defend- 
ant brings  error,  and  plaintiff  flies  a  cross- 
bill of  exceptions.  Judgment  affirmed,  and 
cross-bill  of  exceptiops  dismissed. 

J.  T.  Norrls,  of  Cartersville,  for  plaintiff 
in  error. 

Neel  &  Neel,  of  Cartersville,  and  M.  B.  Eu- 
bankfl»  of  Rome,  for  defendant  in  error. 

STEPHENS,    J.     Judgment    affirmed    on 
main  bill  of  exceptions;   cross-bill  of  exoep 
ticms  dismissed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(26  Oa.  App.  4S1) 

WHITE  V.  STATE.     (No.   12041.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March    8,    1921.) 

(Syllalus  by  Editorial  Staff.) 

f.  Criminal  law  «=:»822( I)— Charge  should  be 
read  la  Its  entirety. 

Excerpts  from  the  charge,  which  are  not 
objectionable  when  the  charge  is  read  in  its 
entirety,  are  not  grounds  for  reTersal. 


2.  Criminal  law  «s>945M)— Newly  disooverstf 
evideiice  whioh  would  not  probably  produce 
different  result  not  ground  for  new  trial. 

Newly  discovered  evidence,  which  is  not 
such  as  would  be  likely  to  produce  a  different 
verdict  upon  another  trial,  does  not  require  a 
new  trial. 

Error  from  Superior  Court,  Richmond 
County;    H.  O.  Hlammond,  Judge. 

J.  W.  White  was  convicted  of  an  offense^ 
and  he  brings  error.    Affirmed. 

Archibald  Blackshear,  of  Augusta,  for 
plaintiff  in  error. 

A.  L.  Franklin,  Sol.  Gen.,  of  Augusta,  and 
John  M.  Oraham,  of  Atlanta,  for  the  State. 

LUKE,  J  The  evidence  in  this  case  fully 
authorized  the  verdict,  which  has  the  ap- 
proval of  the  trial  Judge. 

[1]  The  special  grounds  of  a  motion  for 
a  new  trial  which  complained  of  excerpts 
ffcHn  the  charge  of  the  court,  when  the  charge 
of  the  court  is  read  In  its  entirety,  are  with- 
out merit 

[2]  The  newly  discovered  evidence  Is  not 
such  as  would  be  likely  to  produce  a  different 
verdict  upon  another  trial  of  the  case. 

The  defendant  has  had  a  legal  trial,  and 
for  no  reason  appearing  in  the  record  was  it 
error  for  the  court  to  overrule  the  motion 
for  a  new  trial. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Gfi.  App.  475> 

MoCLENDON  v.  MoCLENDON.    (No.  11958.) 

(Court  of  Appeals  of  Oeorgia,  Dlriaion  No.  1. 

March  0,  1021.) 

(Syllalua  by  Editorial  Staff.) 

Appeal  and  error  ^=9588  —  Evidenee  net  re- 
viewed, when  not  briefed  as  required  by  law. 

Where  the  evidence  is  contained  in  the  tran- 
scr^t  of  the  record  in  full  by  questions  and  an- 
swers, interflpersed  with  objections  and  nilinjrs. 
and  with  no  attempt  to  brief  it  as  required  by 
law,  the  court  will  not  review  the  evidence,  or 
determine  questions  which  cannot  be  determin- 
ed without  reference  to  the  evidence. 

Error  from  Superior  Court,  Newton  Coun- 
ty ;  John  B.  Hutcheson,  Judge. 

Action  between  Jesse  McClendon  and 
Clark  McCHendon.  Judgment  for  the  latter,, 
and  the  former  brings  error.    Affirmed. 

Branch  &  Howard  and  Bond  Almand«  all 
of  Atlanta,  for  plaintiff  in  error. 

C.  C.  King,  of  Ck)vington,  for  defendant  in 
error. 

LUKE,  J.  Under  repeated  rulings  of  the 
Supreme  Court,  by  which  this  court  is  bound. 
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this  ocmrt  will  not  review  the  evidence  In  a 
case  when  the  evidence  has  not  been  briefed 
as  re<iuired  by  law.  In  the  Instant  case 
there  was  no  attempt  to  brief  the  evidence  at 
aU;  the  evidence  sent  to  this  court  In  the 
transcript  of  the  record  being  apparently  the 
evidence  In  full,  with  questions  and  answers, 
interspersed  with  objections  by  counsel  and 
mllngs  of  the  court  In  other  words,  there 
is  no  brief  of  evidence  therefore,  as  no  ques- 
tion Is  presented  for  decision  which  can  be 
determined  without  reference  to  the  evi- 
dence, the  judgment  of  the  court  below  must 
be  affirmed.  See  Baker  v.  Nix,  150  Ga.  679, 
104  S.  E.  625;  McComb  v.  Hlnes,  123  Ga.  246, 
61  S.  E.  800. 
Judgment  afDrmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Ga.  App.  443) 

BOATRIGHT  V.  STATE.     (No.  11860.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(ByllahuB  hy  the  Court.) 

Crimiaal  law  ^=o  1092 (4)— Writ  of  error  dis- 
missed when  bill  of  exceptions  tendered  more 
tliao  twenty  days  after  judgment. 

It  appearing  from  the  recitals  in  the  bill 
of  exceptions  that  it  was  tendered  to  the  trial 
court  more  than  20  days  after  the  date  of  the 
judgment  complained  of,  the  writ  of  error  must 
be  dismissed. 

Error  from  Superior  Court,  Bacon  County; 
J.  I.  Summerall,  Judge. 

Tom  Boatrlght  was  convicted  of  an  of- 
fense, and  he  brings  error.  Writ  of  ^ror  dla- 
mlsaedi 

I.  J.  Bussell,  of  Alma,  for  plaintiff  In  error. 
A.  B.  Spence,  Sol.  Gen.,  of  Waycross,  for 
the  State. 

LUKE,  J.     Writ  of  error  dismissed. 

BBOYLBS,  0.  J.,  and  BLOODWORTH, 
JJ.,  concur. 

(26  Ga.  App.  878) 

NEVE  V.  GRAVES  et  al.    (No.  i  1690.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

fSyUdhua  by  Editorial  Btalf.) 

Municipal  corporations  ^=»705(  1 2)— Automo- 
bile owner's  guests  held  not  responsible  for 
bis  fault  In  driving  along  street. 

In  an  action  for  injuries  sustained  in  an 
automobile  collision  against  invited  guests  rid- 
ing In  the  automobile  which  collided  with  plain* 
tiff's  car  on  a  street,  brought  on  the  theory 
that  they  were  engaged  In  a  Joint  enterprise, 
the  petition  afieging  that  they  had  bought  the 
oil  and  gasoline  used  was  properly  dismissed. 


where  the  owner  and  driver  was  not  made  a 
defendant,  and  It  did  not  appear  why  he  was 
not  sued. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Held,  Judge. 

Action  by  Mrs.  C.  O.  Neve  against  A. 
Graves,  Jr.,  and  others.  Judgment  dismiss- 
ing the  petition  on  demurrer,  and  plaintiff 
brings  error.    Affirmed. 

Edgar  Liatham,  of  Atlanta,  for  plaintiff  In 
error. 

John  Y.  Smith,  of  Atlanta,  for  defendants 
in  error. 

LUKE,  J.  This  case  arises  by  reason  of  a 
suit  for  damages  wherein  the  plaintiff  al- 
leges that  while  she  was  a  passenger  In  an 
automobile  traveling  along  one  of  the  streets 
In  the  dty  of  Atlanta  an  automobile  driven 
and  owned  by  one  Shivery  collided  vrith  the 
machine  In  which  she  was  riding,  and  as  a 
result  thereof  she  was  thrown  from  her  ma- 
chine and  suffered  Injury.  The  suit  Is  not 
against  the  owner  and  driver,  Shivery,  but 
is  against  four  persons  who  were  riding  In 
the  machine  with  Shivery  as  his  invited 
guests.  It  is  alleged  that  the  invited  guests 
so  sued  neither  had  nor  claimed  an  Interest 
in  the  automobile  In  which  they  were  riding, 
but  that  the  invited  guests  had  bought  some 
oil  and  gasoline  that  was  put  in  the  car  and 
was  being  used  in  the  propelling  of  the  car 
at  the  time  of  her  injury,  and  that  they  were 
engaged  in  a  Joint  enterprise.  It  does  not 
appear  why  Shivery  was  not  sued.  The  de- 
fendants filed  a  general  demurrer  to  the  peti- 
tion. The  general  demurrer  was  sustained 
and  the  petition  was  dismissed.  Held,  it  was 
not  error  to  sustain  the  general  demurrer 
and  dlsmlsB  the  petition.  See  Adamson  v. 
McEwen,  12  Ga.  App.  606,  77  S.  B.  891. 

Judgment  affirmed. 

.  BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Ga.  App.  427) 
DANFORTH  v.  STATE.    (No.  12027.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(SyUahus  hy  Editorial  Staff,) 

Criminal  law  ^s»935(l)  ^  New  trial  properly 
denied  when  verdict  authorized  by  evidence. 

Where  tlie  verdict  was  amply  authorized 
by  the  evidence,  the  refusal  of  a  new  trial  ou 
a  motion  containing  only  the  usual  general 
grounds  was  not  error. 

Error  from  Superior  CJourt,  Bibb  County, 
J.  R.  Terrell,  Judge. 

Joe  Danfortb  was  convicted  of  an  oifensts, 
and  he  brings  error.    Affirmed. 


For  otlwr  eases  see  same  topic  and  KBYcNUMBOR  in  all  Key-Numbered  Digests  and  Indexes 
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H.  F.  Rawls  and  Walter  J.  Grace,  both  ot 
Macon,  for  plaintiff  in  error. 

0.  H.  Garrett,  Sol.  Gen.,  of  Kacon,  for  the 
State. 

BLOCXDWORTH,  J.  The  motion  for  a 
new  trial  contained  only  the  usual  general 
grounds,  the  verdict  was  amply  authorized 
by  the  evidence,  and  the  court  did  not  err  in 
declining  to  grant  a  new  trial. 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(26  Ga.  App.  433) 

PHARR  V.  STATE.     (No.  12050.) 

(Ck>art  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1021.) 

(ByllahuM  by  Editorial  Staff.) 

Criminal  law  ^=>  1160— Verdict  supported  by 
evidence  and  approved  by  trial  Judge  not 
disturbed. 

Where  defendant'a  conviction  waa  autlior- 
ized  by  the  evidence  and  the  verdict  was  ap- 
proved by  the  trial  judge,  it  wiU  not  be  set 
aside  by  the  Ck>urt  of  Appeals. 

Error  from  Superior  CJourt,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

Charlie  Pharr  was  convicted  of  an  of- 
fense, and  he  brings  error.     Affirmed. 

CoUey  &  CoUey,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

B.  C.  Norman,  of  Washington,  Ga.,  and 
M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for  the 
State. 

LUKE,  J.  The  evidence  in  this  case  was 
sufficient  to  authorize  the  conviction  of  the 
defendant,  and  the  verdict,  having  the  ap- 
proval of  the  trial  judge,  cannot  be  set  aside 
by  this  court  The  single  assignment  of 
error  upon  an  excerpt  from  the  charge  of 
the  court  Is  without  merit,  when  the  diarge 
of  the  court  upon  the  question  oomplained 
of  is  r^ad  in  its  entirety.  See  in  this  connec- 
tion Hill  V.  State,  18  Ga.  App.  250,  89  S.  E. 
351.  It  was  not  errcnr  to  overrule  the  mo- 
tion for  a  new  triaL 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


(26  Qa.  App.  4220 

HILL  V.  STATE.     (No.    12003.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(Syllabus  by  Editorial  Staff.) 

Criminal  law  ^=>l  160— Verdict,  supported  by 
evidence  and  approved  by  the  trial  Judge,  not 
disturbed. 

Where  the  evidence,  though  weak,  author- 
ized defendant's  conviction,  and  the  verdict  waa 


approved  by  the  trial  judge,  it  cannot  be  set 
aside  by  the  Court  of  Appeals. 

Error  from  Superior  Court,  Wilkes  County ; 
B.  P.  Walker,  Judge. 

Lam  Hill  was  convicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

W.  A.  Slaton,  of  Washington,  Ga.,  for  plain- 
tifl  in  error. 

B.  C.  Norman  and  Earle  Norman,  both  of 
Washington,  Ga.,  and  M.  L.  Felts,  Sol.  Gen., 
of  Warrenton,  for  the  State. 

LUKE,  J.  This  case  is  here  for  review 
upon  the  sole  assignment  of  error  that  the 
verdict  of  guilty  was  not  authorized  by  the 
evidence.  The  evidence  was  weak«  yet  the 
jury  had  a  right  to  believe,  and  did  believe, 
the  evidence  of  the  prosecutor,  which  evi- 
dence was  sufficient  to  authorize  the  convic- 
tion of  the  defendant  The  verdict,  having 
the  approval  of  the  trial  judge,  and  there 
being  evidence  to  support  it,  cannot  by  this 
court  be  set  aside.  It  was  not  error  to  over- 
rule the  motion  for  a  new  triaL 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 

"**"*^  (28  Go.  Am>.  «» 

VAN  HARLENGEN  v.  BEAR8E. 
(No.  11957.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(Syllabus  by  Editorial  Siaf.) 

1.  Parties  «s»84(2)— Objeotloii  that  partner^ 
ship  was  liable  and  other  partner  a  neoessary 
party  cannot  be  raised  when  plea  In  abate- 
ment not  filed  at  first  term. 

Where,  in  an  action  under  Civ.  Code  1910, 
S  4417,  for  injuries  caused  by  a  vicious  animal, 
it  did  not  appear  on  the  face  of  the  petition 
that  the  suit  was  for  the  tort  of  a  partnership, 
if  the  animal  was  owned  by  a  partnership,  and 
the  other  partner  a  necessary  party,  the  point 
should  have  been  raised  by  sworn  plea  in  abate- 
ment filed  at  tiie  first  term  under  Civ.  Code 
1895,  S  5058,  and,  not  having  been  so  raised, 
could  not  be  raised  at  the  triaL 

2.  Animals  ^=»74 (8)— Owner's  liability  for 
personal  Injuries  held  for  Jury. 

In  an  action  for  personal  injuries  caused 
by  a  vicious  animal,  heldf  that  its  viciousness 
and  the  negligence  of  defendant  and  that  of 
plaintiff  were  questions  for  the  jury. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  M.  Van  Harlengen  against 
AEa  Bearse.  Judgmoit  for  defendant,  and 
plaintllf  brings  error.    Reversed. 

Robt  C.  &  Philip  H.  Alston,  of  Atlanta, 
for  plaintiff  in  error. 

Wm.  F.  Buchanan,  of  Atlanta,  for  defend- 
ant in  error. 
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LUKB,  J.  1.  By  statate  it  ie  provided 
that  where  a  person  "owns  or  keeps  a  vi- 
doQs  or  dangerous  animal  of  any  kind,  and 
by  the  careless  management  of  the  same,  or 
by  allowing  the  same  to  go  at  liberty,  anoth- 
er without  fault  on  his  part  is  injured  there- 
by, such  owner  or  keeper  shall  he  liable  in 
damages  for  such  injury."  Olyil  Oode  1910, 
S  4417. 

(a)  The  plaintiff  brought  suit  under  the 
above  section  for  personal  injuries  inflicted 
upon  him  by  a  bull  alleged  to  be  the  proper- 
ty of  defendant  Upon  the  trial  the  defend- 
ant contended  that  there  could  be  no  legal 
recovery,  inasmuch  as  the  suit  was  brought 
against  him  as  an  individual,  and  the  proof 
developed  that  the  animal  was  the  property 
of  a  partnersiiip  composed  of  defendant  and 
his  son.  He  contended  also  that  the  evi- 
dence adduced  was  insufficient  to  authorize  a 
recovery  In  any  event  At  the  conclusion  of 
the  evidence  the  court,  upon  motion  of  the 
defendants  counsel,  directed  a  verdict  in  fa- 
vor of  the  defendant 

[1]  Held:  It  does  not  appear  on  the  face 
of  the  petition  that  the  suit  was  brought 
against  an  individual  for  the  tort  of  a  part- 
nership, and,  in  order  for  the  defendant  to 
claim  that  the  suit  against  him  as  an  in- 
dividual is  based  upon  a  partnership  liabil- 
ity, and  ttiat  the  other  partner  is  a  necessary 
party  thereto,  he  should  have  raised  the 
point  by  a  plea  in  abatement  properly  sworn 
to  and  filed  at  the  first  term  of  the  court 
Civil  Code  1895,  S  5058 ;  Merritt  v.  Bagwell, 
70  6a.  578,  585;  Hirsdi  v.  Oliver,  91  Oa.  554 
(4),  18  S.  E.  354;  Bray  v.  Peace,  131  Ga. 
638  (2-5),  02  8.  E.  1025.  No  such  plea  was 
filed  in  the  instant  case,  and  consequently 
the  defendant  could  not  raise  the  point  at 
the  trial  term,  and  a  verdict  in  his  favor 
could  not  legally  be  directed  on  this  ques- 
tion.   See,  also,  20  R.  G.  U  1 120. 

[2]  2.  The  injury  alleged  was  proved  be- 
yond contradiction,  but  the  other  questions 
of  fact  involved,  as  to  the  vidousness  of  the 
bull,  the  negligence  of  the  defendant,  and 
the  negligence  of  the  plaintiff,  should  have 
been  submitted  to  a  Jury  for  determinaticm. 
It  follows  that  the  court  erred  in  directing 
a  verdict  for  the  defendant 

Judgment  reversed. 

BBOYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Oa.  App.  41S) 

H.  L.  HARRELL  REALTY  CO.  V.  ROWELL. 

(No.  M947.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8»  1921.) 

(Syllahua  hy  Editorial  Staff.) 


Appeal  and  error  ^=s>l04l  (2)— Disallowance  of 
amendment  after  reversal  not  error,  when 
amended  petition  would  not  have  stated  cause 
of  notion. 

The  disallowance  of  an  amendment  to  the 
petition  tendered  by  plaintiff  after  return  of 
the  remittitur  on  reversal  of  a  judgment  ovei^ 
ruling  a  general  demurrer  to  the  petition  was 
not  error,  where,  if  the  aonendment  bad  been  al- 
lowed, the  petition  as  amended  would  still  have 
failed  to  state  a  cause  of  action. 


Error  from  Superior  Court,  Ck>lquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  the  H.  L.  Harrell  Bealty  Com- 
pany against  W.  M.  Rowell.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Hill  &  Gibson,  of  Moultrie,  for  plaintiff  in 
error. 

Dowling  &  Askew  and  Jan:ies  Humphreys, 
all  of  Moultrie,  for  defendant  in  error. 

BBOTLES,  C.  J.  When  this  case  was  here 
before,  the  Judgment  of  the  trial  court,  over- 
ruling a  general  demurrer  to  the  petition, 
was  reversed.  Bowell  v.  Harrell  Realty  Ck>., 
25  Oa.  App.  585,  108  8.  E.  717.  Upon  the 
receipt  of  the  remittitur  by  the  trial  court, 
but  before  it  had  been  made  the  judgment  of 
that  court,  the  plaintiff  <^ered  an  amend- 
ment to  its  original  petiticxL  This  amend- 
ment was  disallowed  by  the  court,  and.  the 
remittitur  was  then  made  the  judgment  of 
the  lower  court,  and  to  both  of  these  rulings 
the  plaintiff  excepted.  An  examlnatioii  of 
the  record  shows  that  the  proffered  amend- 
ment was  largely  a  mere  ampliflcatioo  of  the 
original  petition,  and  that,  if  the  amendment 
had  been  allowed,  the  petition  as  so  amended 
would  still  have  failed  to  set  forth  a  cause 
of  acticm.  It  follows  that  the  court  did  not 
err  in  disallowing  the  amendment 

Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


For  other 
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<26  Ga.  App.  411) 

BANK  OF  LA  GRANGE  V.  GUINN  et  at. 

(No.  11928.) 

<Coart  of  Appeals  of  Georgia,  Dinsion  No.  !• 

March  8,  1921.) 

(Syllahus  hy  Editorial  Staff.) 

1.  Pledges  <S==>3I  (4)— Pledgor  entitled  to  dam- 
ages when  pledgee  sells  contrary  to  agree- 
ment. 

Where  a  hank  holding  cotton  as  collateral 
aecority  for  a  debt  agreed  with  the  owner  that 
if  he  would  sell  part  of  the  cotton  and  apply 
the  proceeds  on  the  debt  it  would  hold  the  re- 
mainder of  the  cotton  until  instructed  to  sell, 
but,  without  instructions,  sold  the  remainder 
of  the  cotton,  the  owner  was  entitled  to  recover 
damages. 

2.  Pledges  ^=s>36— Measure  of  damages  for  sale 
by  pledgor  contrary  to  agreement  stated. 

The  measure  of  damages  for  a  pledgee's 
sale  of  cotton,  contrary  to  its  agreement  with 
the  pledgor  not  to  sell  without  instructions,  was 
the  difference  between  the  selling  price  and  the 
highest  market  value  at  the  place  where  the 
cotton  was  sold,  at  any  time  between  the  date 
of  the  sale  and  the  date  of  the  trial. 

3.  New  trial  ^==>70  —  Properly  refused  when 
verdict  authorized  by  evidence. 

A  new  trial  was  properly  refused  on  a  mo- 
tion containing  only  the  usual  general  grounds, 
where  the  verdict  was  authorized  by  the  evi- 
dence. 

Error  from  City  Court  of  La  Grange;  W. 
T.  Tuggle,  Judge  pro  hac 

Action  by  R.  J.  Guinn,  Jr.,  and  others, 
against  the  Bank  of  La  Grange.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

L.  L.  Meadors  and  E.  T.  Moon,  both  of 
La  Grange,  for  pl&lntlff  in  error. 

M.  U.  Mooty,  of  La  Grange,  and  S.  Holder- 
ness,  of  Carrollton,  for  defendants  In  error. 


BROYLES,  a  J.  [1,2]  L  Where  a  bank 
receives  cotton  as  collateral  security  for  a 
debt  evidenced  by  certain  promissory  notes, 
and  ther^fter  makes  an  express  contract 
with  the  owner  of  the  cotton  that  If  the  lat- 
ter will  sell  a  portion  of  the  cotton  and  apply 
the  proceeds  of  the  sale  as  part  payment  on 
the  notes  it  (the  bank)  will  hold  the  remain- 
der of  the  cotton  until  instructed  by  the  own- 
er to  sell ;  and  where  the  owner  carries  out 
his  part  of  the  contract,  and  the  bank,  with- 
out instruction  from  the  owner,  sells  the  re- 
mainder of  the  cotton,  the  owner  is  entitled  to 
recover  damages,  and  the  measure  of  the 
damages  would  be  the  difference  between  the 
price  for  which  the  cotton  was  sold  and  the 
highest  proved  market  value  thereof  at  the 
place  where  it  was  sold,  at  any  time  between 
the  date  of  the  sale  and  the  date  of  the  trial. 
Wood  &  Bros.  v.  Jones  &  Son,  10  Ga.  App. 


735,  73  S.  E.  1009;  Campbell  t.  Redwino 
Bros.,  22  Ga.  App.  455,  06  S.  B.  347. 

[3]  2.  Under  the  above  ruling,  the  verdict 
was  authorized  by  the  evidence;  and,  the 
motion  for  a  new  trial  containing  only  the 
usual  general  grounds,  the  court  did  not  err 
in  refusing  to  grant  a  new  triaL 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  coQCor. 


(26  Ga.  Ap^p.  352) 

LOGANVILLE  BANKING  CD.  V.  BROD- 
NAX  et  al.     (No.  10954.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  2,  1021.) 

(ByUdbus  hy  the  Cowrt,) 

1.  Rights  of  assigneie  of  Jndgment  and  sxecu- 
tion. 

"A  plaintiff  may,  bona  fide  and  for  a  val- 
uable consideration,  transfer  in  writing  a  judg* 
ment  and  the  execution  issued  thereon  to  a 
third  person;  and  the  transferee  has  the  same 
rights  as  the  original  plaintiff  had,  and  the 
transfer  or  assignment  need  not  be  under  seal. 
Civil  Code  1910,  ff  4274^  5969.  See  Thomp- 
son V.  First  Stete  Bank,  102  Ga.  690,  29  S. 
J}.  610. 

*'(a)  Where  a  statutory  claim  case  is  pend- 
ing in  the  superior  court,  and  the  plaintiff  trans- 
fers, in  writing  not  under  seal,  a  fi.  fa.  and  the 
judgment  on  which  it  Is  based,  'without  any 
recourse  on  ns  whatsoever,'  such  assignment 
passes  to  the  asidgnee  the  title  to  the  judg- 
ment and  the  execution,  with  all  the  resulting 
incidents  of  the  assignment,  which  indude  the 
right  of  the  assignee,  as  such,  to  be  made  a 
party  plaintiff  in  the  case,  to  proceed  with 
its  prosecution  to  subject  the  property  levieo 
on,  and  to  recover  damages  from  the  claimant 
if  it  should  appear  that  the  claim  was  inter- 
posed for  delay  only;  and  it  would  not  be 
proper  to  order  that  the  case  proceed  in  the 
name  of  the  original  plaintiff  for  the  use  oi 
the  assignee. 

"(b)  After  such  assignment  the  original 
plaintiff  in  fi.  fa.  oould  not  proceed  on  his 
own  account  against  the  claimant  for  the  pur- 
pose of  recovering  such  damages."  151  Ga. 
— ^,  106  S.  B.  4. 

/Additional  ByUalui  &f/  Editorial  Staff.) 

2.  Appeal  and  error  ^=s>232(l)— Error  held  not 
to  require  new  trial  when  only  oomplaint  of 
ruling  was  untenable. 

A  ruling  requiring  a  statutory  claim  case 
to  proceed  in  the  name  of  the  original  plain- 
tiff for  the  use  of  a  transferee  of  the  judgment 
and  execution,  though  erroneous,  does  not  re- 
quire another  trial,  where  the  only  complaint 
of  such  ruling  was  that  the  original  plaintiff 
was  thereby  eliminated  from  the  case,  and  it 
was  properly  eliminated. 

Error  from  Superior  Court,  Walton  Coun- 
ty; W.  L.  Hodges,  Judge. 

Proceedings  on  a  claim  by  J.  O.  Brodnax, 
trustee,   and   others  to  property  levied   on 
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under  a  fL  fa.  In  favor  of  fhe  Loganrllle 
Banking  Company.  Judgment  ordering  the 
case  to  iHTOceed  in  tha  name  of  the  Banking 
Oompany  for  the  nae  of  another,  and  the 
Banking  Company  brings  error.  Affirmed  in 
conformity  to  answers  by  Supreme  Conrt  to 
certifled  questions  (151  Ga.  — ,  106  S.  E.  4). 

J.  H.  Felker,  of  Monroe,  for  plaintiff  in 
error. 

R.  L.  Cox  and  O.  Roberts,  both  of  Monroe, 
for  defendants  in  error. 

LUKE,  J.  The  motion  of  connsel  for  the 
plflintiflf  in  error  to  amend  the  bill  of  excep- 
tions by  making  Mrs.  Sallie  May  Woodruff 
a  party  thereto  is  granted,  and  the  motion  of 
counsel  for  the  defendant  in  error  to  dismiss 
the  bill  of  exceptions  is  denied. 

On    April    16,    1917,    Loganville   Banking 
Company  obtained  Judgment  for  a  large  sum 
of  money  against  S.  N.  Forrester.    On  Au- 
gust 31,  1917,  a  fi.  fa.  was  issued  therecm, 
and  on  September  1,  1917,  the  sheriff  levied 
the  fl.  fa.  on  certain  land  as  property  of  the 
defendant  in  fi.  fa.    On  September  22,  1917, 
J.   C.    Brodnax,   as    trustee   for  Forrester, 
filed  a  daim  to  a  portion  of  this  land,  and 
the  fi.  fa.  and  claim  were  returned  to  the  su- 
perior court  of  Walton  county  for  a  trial. 
Subsequently,  on  February  16,  1918,  Logan- 
ville Banking  Company,  in  consideration  of 
the  full  amount  of  principal,  interest,  and 
attorney's  fees  and  costs,  transferred  and  as- 
signed in  writing  to  Sallie  May  Woodruff  the 
fl.  fa.  and  the  Judgment  on  which  it  was 
based,  ''without  any  recourse  on  us  whatso- 
ever/*    This   transfer  was  not  under  seal, 
while  the  daim  bond  was  under  seal.     At 
the  August  term,  1919,  of  the  Walton  supe- 
rior court,  Loganville  Banking  Company  ten- 
dered issue,  daimlng  ft  was  entitled  to  pro- 
ceed for  damages  against  the  claimant  and 
his  security,  alleging  that  the  claimant  had 
abandoned  his  daim,  and  that  his  claim  was 
filed  for  delay  only.    The  daimant  and  the 
other  defendants  joinKl  issue.    At  this  stage 
of  the  proceedings  Sallie  May  Woodruff  mov- 
ed the  court  to  make  her  a  party  plaintiff  in 
the  case,  on  the  ground  that  she  was  the  sole 
owner  of  the  fi.  fa.,  and  that  the  fi.  fa.  should 
proceed   for   her  use   as   transferee.     Over 
objection  of  counsel  for  Loganville  Banking 
Company  the  court  made  her  a  party  plain- 
tiff.   The  court  ruled  also  that  Loganville 
Banking  Company  had   by  the  above-men- 
tioned transfer  assigned  any  and  all  rights 
that  it  had  for  damages  for  delay,  and  passed 
an  order  eliminating  the  Loganville  Banking 
Company  from  the  case,  and  ordered  that 
the  case  proceed  in  the  name  of  the  Logan- 
ville Banking  Company  for  the  use  of  Sallie 
May  WoodrufT  as  transferee.    To  these  rul- 
ings the  Logranville  Banking  Company  ex- 
cepted. 

ri.21  Cndor  the  rulings  in  the  headnote 
(which  were  made  by  the  Supreme  Court  on 


February  16, 1921«  in  answer  to  certain  ques- 
tions certified  by  this  court),  all  the  rulings 
of  the  trial  court  excepted  to  were  correct, 
except  the  one  ordering  that  the  case  pro- 
ceed in  the  name  of  the  original  plaintiff 
for  the  use  of  the  transferee,  and  this  error 
does  not  require  another  trial  of  the  case, 
since  the  only  complaint  of  the  plaintiff  in 
error,  the  Loganville  Banking  Oompany,  as 
to  this  ruling  is  that  the  I.oganville  Banking 
Company  was  thereby  eliminated  from  the 
case,  and,  under  the  ruling  of  the  Supreme 
Court,  it  was  properly  so  eliminated. 
Judgment  affirmed. 

BBOTLES,  O.  J.,  and  BLOODWORTH, 
J.,  concur. 

(2S  Oa.  App.  354) 

LOGANVILLE    BANKING   CO.   v.   FOR- 
RESTER et  al.     (No.  10955.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  2,  1921.) 

Brror  from  Superior  (?ourt,  Walton  County; 
W.  L.  Hodges,  Judge. 

Action  between  the  Loganville  Banking  Com- 
pany and  8.  N.  Forrester  and  others.  Jadg- 
ment  adverse  to  the  Banking  Company,  and 
it  brings  error.    Affirmed. 

J.  H.  Felker,  of  Monroe,  for  plaintilf  in  er- 
ror. 

R.  L.  Cox  and  O.  Roberts,  both  of  Monroe, 
for  defendants  in  error. 

LUKE,  J.  This  case  is  controlled  by  the  de- 
cision this  day  rendered  in  Loganville  Bank- 
ing Co.  V.  Brodnax,  Trustee,  et  al.,  106  S.  B. 

doa 

Judgment  affirmed. 

BROYLBS,  a  J.,  and  BLOOliWORTH,  J., 
concur. 


(26  Ga.  App.  485) 

,    DAVIS  V.  STATE.     (No..  12045.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  9,  1921.) 

(Syllabus  by  the  Court.) 

I.  Crfmlaal  law  ^==>I04I— Svflleleney  of  ap- 
kiroval  of  greands  of  motion  for  new  trial 
not  oonsldered  when  not  raJtetf  before  trial 
Judge. 

In  this  case  the  state  questions  the  suffi- 
ciency of  the  approval  of  the  grounds  of  the 
motion  for  new  trial,  and 'insists  that  there  is 
no  proper  approval  of  such  grounds.  No  mo- 
tion was  made  to  dismiss  the  motion  for  a 
new  trial,  and  the  question  for  the  first  time, 
upon  the  sufficiency  of  the  approval  of  the 
special  grounds  of  the  amended  motion  for  a 
new  trial,  is  raised  here  by  the  state.  Since 
the  passage  of  the  act  of  1911  (Laws  1911, 
p.  149;  Park's  Pen.  Code,  i  1090  [a]),  "where 
the  judge  has  finally  passed  on  the  merits  of 
a  motion  for  a  new  trial  and  the  parties  have 
raised  no  question  as  to  the  sufficiency  of  the 
approval    of    the    grounds    of    such    motion, 
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*  *  *  no  question  as  to  these  matters  shall 
be  entertained  by  the  reriewing  courts  unless 
first  raised  and  insisted  on  before  the  trial 
judge.' 


f> 


2.  Criminal  law  <8s>l064(4),  1144(12)— IMotlon 
for  new  trial  Insufllcient  when  not  showing 
objections  to  evidence  excluded;  evidence 
presumed  excluded  on  objection  of  opposite 
party. 

Under  the  ruling  in  Summerlin  t.  State, 
26  Ga.  App.  568(lb),  103  S.  B.  832,  neither 
ground  of  the  amen^ent  to  the  motion  for  a 
new  trial  presents  any  question  for  the  con- 
sideration of  this  court.  In  each  ground  the 
movant  complains  of  the  rejection  of  certain 
testimony,  but  it  is  not  stated  therein  what  ob- 
jection to  the  testimony  was  offered  by  the 
other  party  and  sustained  by  the  court.  If  it 
had  l>een  stated  in  the  grounds  that  the  court 
on  its  own  motion  excluded  the  evidence,  a 
different  question  would'  be  presented.  Where 
no  such  statement,  however,  appears  in  the 
ground,  it  will  be  presumed  that  the  usual 
modus  operandi  was  followed,  viz.,  that  the 
evidence  offered  by  the  movant  was  objected 
to  by  the  opposite  party  for  some  stated  rea- 
son, and  that  this  objection  was  sustained 
by  the  court,  and  the  evidence  excluded  for 
that  reason. 


3.  Criminal  law  ^3»l  1 60  — Overruling  of  mo- 
tion for  new  trial  not  error  when  verdlot 
authorized  by  ovidenco. 

The  evidence  authorized  the  verdict,  which 
has  the  approval  of  the  trial  judge,  and  it 
was  not  error  to  overrule  the  motion  for  a 
new  trial. 

Luke,  J.,  dissenting. 

Error  from  City  Ck)iirt  of  Garrolltoii; 
James  Beall,  Judge. 

Clarence  Davis  was  convicted  of  an  ofFenae, 
and  he  brings  error.    Affirmed. 

Emmett  Smith,  of  Oarrollton,  for  plaintiff 
In  error. 

Willis  Smith,  SoL,  and  Boykln  &  Boykin, 
all  of  Oarrollton,  for  the  State. 

PER  GUBIAM.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J^ 
concur. 

LUKE,  J.  (dissenting).  I  do  not  disagree 
to  the  rt^lng  announced  in  the  first  headnote, 
but  I  do  disagree  to  the  ruling  announced  In 
the  second  headnote,  and  to  the  affirmance 
of  the  judgment  overruling  the  motion  for  a 
new  trial. 

Upon  the  trial  of  the  case  the  prosecutor 
had   testified  that  his  feeling  towards  the 


defendant  was  good.  Upon  cross^xamtna- 
tlon  the  defendant  sought  to  inquire  of  the 
prosecutor  if  he  had  not  had  a  recent  pre- 
vious difficulty  with  the  defendant,  for  the 
purpose  of  rebutting  the  statement  that  no- 
ill  feeling  existed  between  them.  The  court, 
refused  to  permit  the  defendant  to  so  inter- 
rogate the  prosecutor.  As  laid  down  in 
Smith  V.  State,  12  Ga.  App.  13  (2),  76  S.  E. 
647,  it  was  error  to  deny  the  defendant  this 
right.  The  majority  opinion  holds  that  since 
the  defendant  did  not  show  In  his  motion 
for  a  new  trial  upon  what  ground  the  court 
ruled  out  the  evidence  which  he  offered  on 
cross-examination,  the  assignment  of  error 
was  Insufficient.  It  is  to  this  technical  rul- 
ing that  I  do  not  agree.  The  party  offering 
evidence  which  is  rejected,  In  order  to  have 
this  court  pass  upon  a  ground  of  a  motion  for 
a  new  trial  which  complains  of  the  judge's 
refusal  to  admit  the  evidaice,  does  not  have 
to  show  upon  what  ground  the  court  refused 
the  evidence.  The  only  burden  that  the  mov- 
ant has  to  carry  Is  to  show  that  legal  testl- 
m<»iy  has  been  excluded  by  the  court.  To 
hold  otherwise  would  be  to  hold  that  Illegal 
testimony  should  be  admitted  for  no  reascHi 
other  than  that  there  was  lodged  no  legal  ob- 
jection to  its  admissibility.  The  complaint 
here  Is  not  to  the  court's  overruling  an  'ob- 
jection to  testimony  where  by  precedent  it  is 
necessary  for  the  movant  for  the  party  com- 
plaining to  show  that  a  legal  objection  had 
been  lodged  to  the  testimony.  In  the  one  in- 
stance the  complaint  is  to  the  exclusion  of 
legal  testimony  Entitled  to  be  admitted  in 
the  trial  of  the  cause,  and  In  the  other  in- 
stance ihe  complaint  is  to  the  overruling  off 
an  objection,  which  objection  must  be  shown 
to  be  legal. 

The  party  offering  evidence  which  Is  re- 
jected does  not  have  to  show  In  his  motion' 
for  a  new  trial  upon  what  ground  the  evi- 
dence was  excluded.  The  court  may  have 
ruled  the  evldenoe  out  without  objection,  and 
it  may  be  impossible  for  the  party  offerlng^ 
the  evidence  to  know  what  moved  the  court. 
The  only  burdoi  to  be  carried  by  the  party 
offering  evidence  Is  to  show  that  the  evidence- 
was  admissible.  In  this  case  error  is  not 
assigned  upon  an  objection  to  evidence  which' 
was  overruled,  but  error  is  here  assigned  up- 
on the  refusal  of  the  court  to  admit  legale 
testimony,  and  it  does  not  make  any  differ- 
ence upon  what  ground  the  evidence  was  ex- 
cluded. 

The  dissent  whidi  I  file  in  this  case  Is  tbe- 
same  in  principle  as  the  dissent  in  the  caae 
of  Summerlin  v.  State,  25  Ga.  App.  572,  10^ 
S.  E.  832,  in  so  far  as  this  identical  question, 
is  involved. 
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(36  Ga.  App.  427) 

FELDER    V.    STATE.      (No.    12028.) 

< Court  of  Appeals  of  Oeorgia,  Diyision  No.  1. 

March  8,  1921.) 

(SyttahuM  hy  Bditoriai  Staff.) 


Crimliial  law  ^s>935(l)— Now  trial  proporly 
donlod  whon  vordiot  authorized  by  ovidonoo. 

Where  the  verdict  was  amply  authorized 
by  the  evidence,  the  reftisal  of  a  new  trial  on 
a  motion  containinir  only  the  nsnal  general 
groimds  was  not  error. 

Brror  from  Oity  Court  of  Houston  County ; 
A.  C.  Riley,  Judge. 

Dave  Felder  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

A.  C  Riley,  Jr.,  and  Bmmett  Honser,  both 
of  Ft  Valley,  for  plaintiff  in  error. 

Robt  E.  Brown,  Sol.,  of  Ft  Valley,  fbr  the 
State. 

BROTLES,  C.  J.  The  verdict  was  auth- 
orized by  the  evidence,  and  the  court  did  not 
err  In  overruling  the  motion  for  a  new  trial, 
whlcb  c<«talned  only  the  usual  gmeral 
grounds. 

Judgment  affirmed. 

LTJKD  and  BLOODWOBTH,  JJ.,  concur. 
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shot,  or  shot  at,  Henry  Esquire,  or  that  Hen- 
ry Esquire  was  ever  known  as  Willie  Askew, 
or  called  by  that  name.  The  verdict  of  guil- 
ty therefore  is  contrary  to  law  and  evidence. 
Irwin  V.  State,  117  Ga.  722,  45  S.  E.  58,  and 
cases  cited. 
Judgment  reversed. 


<2S  Oa.  App.  il8)  , 

APPLINQ  V.  STATE.     (No.  11989.) 

(Gonrt  of  Appeals  of  Georgia;  Division  No.  1. 

Maroh  8,  ^921.) 

(SyUahus  hy  Editorial  Staff.) 

Homiolde  #=:»  142(5) —  Conviction  for  assault 
with  latent  to  murder  E.  not  sustained  by 
ovIdOBCO  showing  shooting  of  A. 

A  verdict  finding  defendant  gnilty  of  assaalt 
with  intent  to  murder  E.  is  contrary  to  the 
law  and  the  evidence,  where  the  evidence  shows 
only  a  shooting  of  A.,  and  does  not  show  that 
E.  was  ever  known  by  the  name  of  A. 

Error  from  Superior  Court,  Lincoln  Oyun- 
ty;  B.  F.  Walker,  Judge. 

Henry  Appling  was  convicted  of  assault 
with  intent  to  murder,  and  he  brings  eiTor. 
Reversed. 

Earle  V.  Norman  and  Cdley  &  Oolley,  all 
of  Washington,  Ga.,  for  plaintiff  in  error. 

R.  C.  Norman,  Sol.  €^.,  of  Washington, 
Ga.,  and  M.  Im  Felts,  Sol.  Gen.,  of  Warrenton, 
for  the  State. 

BLOODWOBTH,  J.  Henry  Appling  was 
hidicted  and  convicted  of  assault  with  intent 
to  murder  Henry  Esquire  by  shooting  him 
with  a  pistol.  The  evidence  shows  that  ac> 
cased  shot  at  Willie  Askew  four  times  with 
a  pistol,  one  shot  hitting  him.  There  is  not 
a  particle  of  evidence  to  show  that  accused 


BROYLES,  G.  J.,  and  LUKE,  J.,  concur. 

(26  Oa.  App.  433) 
CITY  OP  ALBANY  v.  HARDY.    (No.  12046.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

fSynaluM  hy  the  Court,) 

Criminal  law  ^3»I024(8)  —  Doofsion  on  oortl- 
orarl  reversing  conviction  for  violation  of 
ordinanoo  not  reviewable. 

"  'The  decision  of  the  superior  court  on  cer- 
tiorari, reversing  the  judgment  of  a  monidpal 
court  convicting  one  of  a  violation  of  a  mn- 
nicipal  ordinance,  is  not  subject  to  seview  by 
this  conrt.'  Mayor,  etc.,  of  Hawkinsville  v. 
Ethridge,  96  Ga.  826,  22  S.  B.  986;  Mayor,  etc, 
of  Macon  v.  Wood,  109  Ga.  149,  d4  S.  E.  322." 
Gity  of  Valdosta  v.  Gk>odwin,  21  Ga.  App.  664, 
94  8.  E.  812. 

Error  from  Superior  (3ourt,  Dougherty 
(bounty;  John  R.  Wilson,  Judge. 

F.  J.  Hardy  was  convicted  of  a  violation 
of  a  municipal  ordinance,  but  the  judgment 
was  reversed  by  the  superior  court  on  cer- 
tiorari, and  the  City  of  Albany  brings  error. 
Writ  of  error  dismissed. 

Jas.  Tift  Mann,  of  Albany,  for  plaintiff  in 
efror. 

Pope  &  Bennet,  of  Albany,  for  defendant  in 
error. 

BLOODWOBTH,  J.  Writ  of  wrror  dis- 
missed. 

BBOYLES,  0.  J.,  and  LUKE,  J.,  concur. 


(26  Oa.  App.  8S2) 
SCARBOROUGH  v.  MALLORY.    (No.  1 1725.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  1. 

March  a  1921.) 

(Byttabus  hy  the  Oourt.) 

Libel  and  slander  «=s>80— Petition  alleging 
charge  that  defendant  had  moved  a  boundary 
corner  held  to  state  oause  of  notion. 

The  petition  in  this  case  sufBiciently  alleges 
that  the  defendant  imputed  to  the  plaintiff  a 
crime  punishable  by  law,  sets  out  a  complete 
cause  of  action,  and  the  court  did  not  err  in 
overruling  the  general  demurrer  and  in  refus- 
ing to  dismiss  the  petition. 

Error    from    Superior    Court,    Campbell 
County ;  John  B.  Hutcheson,  Judge. 
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Action  by  J.  M.  Mallory  against  F.  M.  Scar- 
borough. Judgment  overruling  a  general  de- 
murrer to  tbe  petition,  and  defendant  brings 
error.    Affirmed. 

MaUory  brought  suit  for  slander,  and  his 
petition  contained  in  part  the  following  al- 
legations: 

"Petitioner  cliarges  and  alleges  that  said  de- 
fendant, F.  M.  Scarborough,  has  injured  and 
damaged  the  character  and  standing  of  your, 
petitioner  as  a  citizen  of  said  county  and  state, 
in  the  sum  aforesaid,  for  that  the  said  defend- 
ant did,  on  or  about  the  20th  of  January,  1910, 
and  at  divers  other  times,  in  the  months  of 
January,  February,  and  March,  1919,  willfully, 
wickedly,  falsely,  and  maliciously  charge  that 
your  petitioner  did  pull  up  and  remove  a  stone 
comer  or  stake  placed  there  many  yeazs  ago 
by  the  surveyors  of  the  land  lots  of  now  Camp- 
bell county  where  it  had  been  placed  and  driven 
in  the  ground  at  the  southeast  comer  of  lot 
of  land  No.  149,  and,  after  taking  said  stone 
comer  or  stake,  that  your  petitioner  carried 
said  stona  to  a  point  47  feet  south  of  said  cor- 
ner, and  placed  it  at  a  point  47  feet  on  the  di- 
viding line  of  lots  Nos.  149  and  160,  then  and 
there  driving  said  stone  comer  into  the  ground, 
and  claimed  that  the  corner  of  said  lots  above 
stated  was  at  the  point  where  he  had  removed 
said  stones  and  driven  them  into  the  ground, 
and  that  this  was  done  on  the  part  of  said  J.  Bi. 
.MaUory    with    the   purpose    and    intention    of 
changing  the  land  line  of  said  lots  of  land  to  a 
point  47  feet  from  where  it  originally  belonged, 
for    the    purpose   of   stealing   and    possessing 
from  defendant  a  fine  and  valuable  part  of  his 
bottom  land  on  lot  No.  149,"  and  that  the  al- 
leged slanderous  words  of  the  defendant  "were 
made  for  the  purpose  of  injuring  and  damaging 
your  petitioner's   good  name,   character,   and 
standing   as   a  worthy   citizen   of   this   state, 
snd  caused  your  petitioner  to.be  held  up  to 
public  contempt,  scorn  and  ridicule,  to  his  in- 
jury and  damage  in   the  sum  aforesaid,  and 
were  made  by  the  defendant  falsely,  malidously, 
and  known  to  be  false  when  made  by  said  de- 
fendant, for  the  purpose  of  injuring  and  dam- 
ating,  and  which  did  injure  and  damage,  your 
petitioner  in  the  sum  aforesaid.    These  state- 
munts   hereinbefore   charged,    were    made    as 
aforestated  at  divers  times  and  places  during 
the  period  herein  alleged;    some  of  them  were 
made  in  the  presence  of  the  surveyor  of  Camp- 
bell county  and  his  assistants,  and  also  of  Mr. 
Smith,  the  county  surveyor  of  Fayette  county." 

The  court  overruled  a  goieral  demurrer  to 
the  petition,  and  the  defendant  excepted. 

J.  F.  Oollghtly,  of  Atlanta,  for  plaintiff  in 
error. 

James  &  Bedgood  and  John  H.  Hudson,  all 
of  Atlanta,  for  defendant  in  error. 

BLCODWORTH,  J.  (after  stating  the  facts 
as  above).  Under  the  record  as  it  comes  to 
us  the  only  question  for  determination,  and 
the  only  one  argued  in  the  brief  of  plaintiff 
in  error,  is  whether  or  not  the  court  erred  in 
overruling  the  general  demurrer.    To  impute 


to  another  a  crime  punishable  by  law  is  slan- 
der. Civil  Code  1910,  S  4483.  Section  743  of 
the  Penal  Code  of  1910  is  as  follows: 


«i 


'If  any  person  shall  knowingly,  maliciously, 
or  fraudulently  cut,  alter,  or  remove  any  cer- 
tain boundary  tree,  or  other  allowed  landmark, 
tti  the  injury  of  another,  he  shall  be  guilty  of 
a  misdemeanor." 

In  Whitley  v.  Newman,  9  Ga.  App.  90  (6) 
70  S.  E.  687,  this  court  held: 

•  "In  order  for  one  to  impute  a  crime  to  an- 
other, in  such  a  sense  as  that  the  imputation 
is  actionable  as  slander,  it  is  not  necessary 
that  the  descriptive  averments  or  essential  in- 
gredients by  which  the  nature  of  the  crime  is 
defined  should  be  stated  with  that  distinctness 
requisite  in  an  indictment.  But,  on  the  other 
hand,  it  is  not  enough  that  the  party  to  whom 
the  remark  is  addressed  may  unwarrantably 
reach  the  condusion,  from  the  language  used, 
that  a  crime  is  being  imputed  to  the  person  to 
whom  the  speaker  refers.  For  a  defamatory 
oral  utterance  to  be  slanderous  as  imputing  a 
crime,  the  statement  must  not  Only  be  such  as 
may  convey  to  the  auditor  the  impression  that 
the  crime  in  question  is  being  diarged,  but  it 
must  be  couched  in  such  language  as  might  rea- 
sonably be  expected  to  convey  that  meaning  to 
any  one  who  happened  to  hear  the  utterance." 

• 

Under  the  above  ruling  the  petition  in  this 
case  suffidently  alleges  that  the  defendant 
imputed  to  plaintiff  a  crime  punishable  by 
law,  sets  out  a  complete  cause  of  action,  and 
the  court  did  not  err  in  overruling  the  gener- 
al deniurrer  and  in  refusing  to  dismiss  the 
petition. 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  LUKE,  J.,  concur. 


m  Ga.  App.  470) 

LINQO  V.  WHITE.    (No.  11954.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  1« 

March  9,  1921.) 

(ByHahu8  hy  the  Court,) 

Coatraots  «s»54(l)— Check  given  wife  and  by 
her  delivered  to  hospital  to  pay  her  father's 
expenses  held  not  wlthont  consideration. 

Where  a  husband,  at  the  solicitation  of  his 
wife,  executes  a  bank  check,  payable  to  ''Cash/* 
and  delivers  it  to  her,  for  the  express  purpose 
of  paying  in  advance  a  week's  expenses  of  her 
father  at  a  hospital  where  the  father  is  then 
lying  critically  ill,  the  rules  of  the  hospital 
requiring  such  payment  to  be  made  in  advance, 
and  she  delivers  it  to  the  owner  of  the  hospital 
for  the  purpose  stated,  and  the  father  is  cared 
for  in  the  institution  until  his  death,  which  oc- 
curs after  her  delivery  of  the  check,  but  upon 
the  same  day,  the  check  is  not  without  a  valid 
consideration.  And  where  the  owner  of  the 
hospital  presents  the  check  to  the  drawee  for 
payment,  and  payment  is  refused  because  of  an 
order  of  the  husband  to  stop  payment,  the  own- 
er of  the  hospital  is  entitled  to  recover  from 
the  husband  tiie  face  value  of  the  check. 


^s»For  other  cases  tee  tame  topic  and  KBT-NUMBER  in  all  Key-Numbered  Dlgeeta  and  Indezea 
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Error  from  Sl^>e^lor  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  W.  B.  Lingo  against  P.  A.  White. 
Judgment  for  plaintiff,  and  certiorari  sus- 
tained by  the  superior  court,  and  plaintiff 
brings  error.    Reversed. 

R.  B.  Jackson,  John  F.  Echols,  and  J.  W. 
Weaver,  all  of  Atlanta,  for  plaintiff  in  error. 

J.  L.  Anderson  and  John  T«  Pearson,  both 
of  Atlanta,  for  defendant  in  error. 

BROYLES,  C.  J.  Dr.  lingo  brought  suit 
against  F.  A.  White  in  the  municipal  court 
of  Atlanta,  upon  a  $40  check,  and  obtained 
a  Judgment  fbr  the  full  amount  of  the  check, 
and  the  defendant  carried  the  case  to  the  su- 
perior court  by  certiorari,  the  certiorari  was 
sustained,  and  final  judgment  was  entered  in 
fkvor  of  the  defendant  It  is  on  exceptions 
to  this  Judgment  that  the  case  comes  to  us 
for  review.  The  evidence  showed  tha£  the 
check,  which  was  made  payable  to  "Cash," 
was  drawn  by  the  defendant,  and,  at  the  so- 
licitation of  his  wife,  given  to  her  for  the 
express  purpose  of  delivering  It  to  the  plain- 
tiff as  payment  In  advance  for  one  week's 
hospital  expenses  of  her  father,  whldi  ex- 
penses. In  accordance  with  the  rules  of  the 
hospital,  were  payable  in  advance.  The 
chec^  was  delivered  ,to  the  plaintiff  or  his 
agent  on  the  same  day  it  was  executed  by  the 
defendant,  and  the  patient  died  a  few  hours 
after  such  delivery.  Upon  learning  of  the 
death  of  his  father-in-law,  the  defendant 
went  to  the  hospital  and  demanded  the  re- 
turn of  the  check,  but  his  demand  was  re- 
fused and  he  was  informed  there  was  still  a 
balance  of  $3  due  the  plaintiff  for  profession- 
al services  rendered  his  father-in-law.  He 
paid  the  $3  under  protest  He  subsequently 
ordered  payment  on  the  check  stopped,  and, 
when  it  was  presented  to  the  bank  upon 
which  it  was  drawn,  payment  was  refused. 
The  evidence  further  showed  that  the  de- 
fendant's father-in-law  had  been  at  the  hos- 
pital about  21  days  before  he  died,  and  that 
on  two  previous  occasions  before  the  defend- 
ant gave  his  wife  the  check  in  question,  he 
had  given  his  mother-in-law  money  to  pay  In 
advance  a  week's  hospital  bill  of  her  hus- 
band. The  evidence  further  showed  that 
there  was  no  contract  or  understanding  be- 
tween the  plaintiff  and  the  defendant  as  to 
the  payment  of  these  hospital  expenses,  but 
that  the  contract  was  between  the  plaintiff 
and  the  def^idant's  father-in-law,  and  that 
the  plaintiff  looked  to  the  father-in-law  for 
such  payment 

It  is  apparent  from  the  record  that  the  de- 
fendant stopped  payment  on  the  check  be- 
cause his  ftither-in-law  died  shortly  after  the 
delivery  of  the  dieck  for  the  week's  hospital 
eTpcnPOf!  In  advance,  and  bofore  the  expira- 


tion of  that  week,  and  he  evidently  thought 
he  was  therefore  entitled  to  a  rebate,  if  not 
to  recover  the  entire  amount  of  the  check. 
However,  no  such  defense  was  Insisted  upon 
by  the  defendant  in  the  trial  court,  but  the 
grounds  of  the  defense  were  that  the  con- 
tract to  pay  the  hospital  exi>ense8  was  be- 
tween the  plaintiff  and  the  defendants  fa- 
ther-in-law, that  the  plaintiff  looked  for  pay- 
ment to  the  fatber-in-law,  and  extended  no 
credit  to  the  defendant,  and  that  the  defend- 
ant was  not  a  party  to  the  contract  and  was 
not  legally  or  morally  bound  for  the  pay- 
m^it  of  the  expenses,  that  the  check  was 
based  upon  no  valid  consideration,  and  that 
after  gratuitously  giving  the  dieck  to  his 
wife  for  the  purpose  of  paying  the  expenses, 
the  defendant  had  a  legal  right  to  change  his 
mind  before  the  plaintiff,  had  cashed  the 
check  and  to  stop  payment  thereon.  We  can- 
not agree  with  these  contentions.  We  think 
the  check  was  based  upon  at  least  two  valid 
considerations :  (1)  The  agreement  to  keep  the 
defendant's  fttther-in-law  in  the  hospital  fbr 
another  week,  and  (2)  the  benefit  flowing  to 
the  defendant  from  the  granting  of  his  wife^s 
request  to  pay  her  father's  hospital  expenses 
for  another  week.  The  first  consideration  is 
obvious,  and  needs  no  discnsslon,  except  to 
say  It  was  not  rendered  invalid  by  the  fact 
that  the  father  died  before  the  expiration  of 
thd  week  fbr  which  his  expenses  had  been 
paid  in  advance.  As  to  the  second  considera- 
tion, the  slightest  reflection  wiU  convince  any 
<me  that  where  a  husband  and  wife  are  liv- 
ing together  in  peace  and  happiness  (and  the 
living  together  and  the  peace  and  hapi^ness 
will  be  presumed,  nothing  to  the  contrary  ap- 
pearing), and  the  wife  requests  her  husband 
to  give  her  $40  for  the  irarpose  of  paying  in 
advance  for  a  week  the  hospital  expenses  of 
her  father  who  is  lying  critically  ill  in  the 
hospital,  a  refusal  by  the  husband  to  give 
that  small  amount  (he  b^ng  able  to  do  so)  to 
ease  the  last  hours  of  her  dying  father  would 
tend  to  alienate  her  affections  and  to  cause  a 
"rift  in  the  lute"  of  their  domestic  peace  and 
happiness.  Ergo,  there  was  a  benefit  flowing 
to  the  husband  from  the  giving  of  the  check 
in  question.  Tbe  dieck  being  based  upon  a 
valid  consideration,  the  defendant  had  no 
legal  right  to  stop  payment  thereon  after  it 
had  been  delivered  by  his  wife  to  the  plain- 
tiff. 

It  follows  from  what  has  been  said  that 
the  verdict  in  favor  of  the  plaintiff  was  de- 
manded by  the  evidence,  and  that  the  Judge 
of  the  superior  court  erred  in  sustaining  the 
certiorari  and  entering  final  Judgment  in  fa- 
vor of  the  defendant 

Judgment  reversed. 

LUKE  and  BLCODWORTH,  JJ.,  concur. 
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(26  Ga.  App.  475) 

SANDERS  V.  STATE.    (No.  11962.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

March  9.  1921.) 

(SyUahus  hy  the  Court.) 

I.  Homicide  <&=:»33,  309(4) —  Killing  held  vol- 
untary manslaughter  If  result  of  sudden  pas- 
sion, and  Instruction  thereon  authorized. 

On  the  trial  of  an  indictment  for  murder, 
where  the  defendant's  statement  and  the  evi- 
dence tended  to  show,  as  one  of  the  legitimate 
views  thereof,  that  the  families  of  the  accased 
and  the  decedent  were  at  enmity;  that,  in  a 
qaarrel  between  the  accused  and  his  father  on 
one  side  and  the  decedent  and  his  companions 
on  the  other,  the  decedent  shot  and  wounded 
both  the  accused  and  his  father;  and  that,  al- 
thoui:h  the  decedent  then  ceased  his  assault,  the 
accused  ran  to  his  home  near  by,  armed  himself 
with  a  pistol,  returned  to  the  scene  of  the  as- 
sault, and.  without  additional  cause  or  excuse, 
save  the  heat  *  of  passion  engendered  by  the 
quarrel,  shot  and  killed  the  decedent— the  court 
did  not  err  in  giving  in  charge  to  the  jury  the 
law  of  voluntary  manslaughter. 


2.  Homicide  ^=»II4,  276  —  intent  Is  essential 
to  mutual  combat,  but  may  be  shown  by  acts, 
conduct,  and  drourn stances;  Intent  Is  question 
for  Jury;  evidence  held  to  make  question  for 
Jury  as  to  intent. 

Without  a  mutual  intent  to  fight,  there  can 
be  no  mutual  combat;  but  that  intent,  like  any 
other  intent,  may  l>e  manifested  by  the  acts  and 
conduct  of  the  parties  and  the  circumstances 
surrounding  them  at  the  time  of  the  combat, 
as  well  as  the  circumstances  leading  up  to  and 
culminating  in  such  combat.  The  question  of 
intent  is  peculiarly  for  the  jury  where  there  is 
any  evidence  from  which  it  may  be  inferred. 
In  the  instant  case  the  court  did  not  err  in  re- 
ferring that  question  to  the  jury,  by  giving  them 
in  charge  the  law  applicable  to  mutual  combat. 

3.  instrocttons  not  rovorslblo  error. 

When  considered  in  the  light  of  the  entire 
charge  of  the  court  and  the  facts  of  the  case, 
none  of  the  instructions  complained  of  contain 
reversible  error. 

4.  Sufficiency  of  evidence. 

The  evidence  authorized  the  verdict,  and  It 
was  not  error  to  overrule  the  motion  for  a  new 
trial. 

r Additional  Syllabus  hy  Editorial  Staff.) 

5.  Homicide  ^=»I2I  —  Justification  cannot  be 
based  on  assault  nrhlch  is  completely  ended. 

Under  Pen.  Code  1910,  ff  70,  74,  justifica- 
tion for  a  homicide  cannot  be  based  on  a  deadly 
assault  which  has  been  completely  ended  unless 
the  assailant  manifests  some  apparent  purpose 
to  renew  or  continue  it. 


6.  Homicide  ^=s>\  14— Killing  held  not  Justifia- 
ble under  law  governing  mutual  oombats. 

Where  defendant  and  his  father  were  as- 
saulted by  decedent,  and  defendant  ran  home, 
armed  himself  with  a  pistol,  and  left  his  place 
of  safety  to  enter  or  recommence  the  affray 
and  remained  in  it  until  decedent  was  mortally 


wounded,  the  killing  was  not  justifiable  under 
Pen.  Code  1910,  §  73,  relative  to  a  killing  ii^ 
mutual  combat. 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Freddie  Sanders  was  convicted  of  volun- 
tary manslaughter,  and  he  brings  error.  Af- 
firmed. 

Stubbs  &  Duke,  of  Eatonton,  for  plaintiff 
in  error. 

Doyle  Campbell,  SoL  6en.,  and  A.  Y.  Clem- 
ent, both  of  Monticello,  for  the  State. 

LUKE,  J.  Freddie  Sanders  was  indicted 
jointly  with  his  father,  West  Sanders,  for 
the  murder  of  John  Adams,  and,  being  sep- 
arately tried,  the  son  was  found  guilty  ol 
voluntary  manslaughter.  From  the  defend- 
ant's statement  and  the  conflicting  evidence, 
the  "jury  were  authorized  to  find  the  follow- 
ing facts:  On  the  day  before  the  homicide 
West  Sanders  wrongfully  killed  a  hog  belong- 
ing to  Adams,  while  Fred  Sanders  and  his 
sister  went  to  the  Adams  home,  during  his 
absence,  assaulted  and  beat  his  wife,  and 
forcibly  took  and  carried  away  a  pistol  be- 
longing to  Adams.  But  later,  either  on  the 
same  day  or  at  some  time  during  the  night, 
Adams  and  West  Sanders  mutually  adjusted 
their  differences  by  ah  agreement  that  San- 
ders should  either  pay  for  the  hog  he  had 
killed  or  replace  it  with  one  of  his  own.  On 
the  occasion  of  the  homicide  Adams,  with 
two  companions,  had  started  to  the  Sanders 
home  to  demand  the  return  of  his  pistol,  but 
met  both  West  and  Fred  Sanders  in  the  road 
near  their  home,  where,  in  a  discussion  of 
the  troubles  of  the  preceding  day,  a  quarrel 
ensued,  which  terminated  in  both  West  and 
Fred  Sanders,  who  were  then  unarmed,  being 
shot  and  wounded  by  Adams.  As  to  what 
then  followed,  the  defendant  in  his  statement 
to  the  court  and  jury,  said: 

''I  didn't  have  anything  in  my  hand,  and  I  ran 
to  the  house  and  got  the  pistol  out  of  the  wash- 
stand  drawer,  and  come  back  and  shot  him  and 

killed  him." 

In  a  supplemental  statement,  made  after 
the  testimony  was  closed,  the  defendant  fur- 
ther said: 

"I  want  to  finish  telling  you  about  what  I 
done.  I  shot  John  to  protect  myself  and  my 
father,  too.  If  I  hadn't  done  something,  he 
would  likely  have  killed  me  and  the  whole  fam- 
ily." 

But  as  to  what  John  Adams,  the  deceased, 
was  doing  at  the  time  the  fatal  shot  was 
tired,  or  at  any  time  after  Fred  Sanders  left 
the  scene  of  the  first  shooting  to  arm  him- 
self for  the  final  combat,  the  evidence  is  con- 
flicting, and  the  defendant's  statement  is  by 
no  means  dear.  As  to  that  interval  of  time- 
the  jury  were  authorized  by  some  of  the  evi- 
dence, as  well  as  by  the  defendant's  state- 
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nent,  to  Infer  that  the  deceased  did  nothing 
whatever  to  justify  or  mitigate  the  killing. 
From  other  evidence  they  were  authorized  to 
Infer  that  the  deceased  merely  held  his 
ground,  pistol  in  hand,  awaiting  the  return  of 
Fred  Sanders,  with  the  intenticm  then  and 
there  to  cmitinue  the  fight;  and  that,  upon 
the  return  of  Fred  Sanders,  with  his  pistol 
in  hand,  the  two  men  began  simultaneously 
to  shoot  at  each  other,  and  ccmtinued  to 
fihoot  until  Adams  fell  mortally  wounded. 

Other  theories  of  the  case,  dedudble  from 
the  evidence,  are  unimportant  here;  the  only 
attack  upon  the  evidence  being  that  it  de- 
manded either  a  conviction  of  murder  or  an 
absolute  acquittal,  and  that  it  discloses  no 
theory  of  voluntary  manslaughter,  either  as 
where  a  killing  occurs  in  a  sudden  heat  of 
passion  or  as  where  the  killing  results  from 
mutual  combat. 

[1,  5]  1-3.  Under  the  facts  above  outlined, 
a  charge  on  the  law  of  voluntary  manslaugh- 
ter was  not  only  authorized,  but  was  demand- 
ed. Barney  v.  State,  5  Ga.  App.  301,  63  S.  E. 
28;  Smith  v.  State,  147  Ga.  6S2,  95  S.  E.  223. 
Even  the  defendant's  statement,  if  true, 
shows  no  justification  for  the  killing.  The 
most  that  it  does  for  him  is  to  show  a  killing 
without  malice  and  in  a  sudden  heat  of  pas- 
sion, provoked  by  the  decedent's  felonious  as- 
sault upon  the  defendant  and  the  defendants 
father,  thereby  reducing  the  offense  from 
murder  to  voluntary  manslaughter.  If  the 
killing  had  occurred  while  the  decedent  was 
actually  shooting  at  the  defendant  or  at  the 
defendant's  father,  or  if  it  had  occurred 
while  the  decedent  was  manifestly  intending 
•or  endeavoring  to  shoot  at  either  or  both  of 
them,  then  the  killing  would  be  justifiable 
homicide  imder  the  law  of  self-defense  or 
under  the  right  of  a  son  to  defend  his  father. 
Penal  Code  1910,  (§  70  and  74.  But  justifica- 
tion cannot  be  based  on  a  deadly  assault 
which  has  been  completely  ended,  unless  the 
assailant  manifests  some  apparent  purpose  to 
renew  or  continue  it  Cochran  v.  State,  9 
Oa.  App.  824,  72  S.  E.  281.  Where,  as  in  this 
^»8e,  the  assault  had  been  completely  ended, 
and  the  person  assailed  had  left  the  scene  of 
the  assault,  had  gone  into  his  own  home, 
armed  himself,  and  returned  to  the  original 
scene  before  the  killing  occurred,  the  ques- 
tion is,  not  whether  such  killing  was  justifi- 
able, but  whether  it  was  the  result  of  a  sud- 
den heat  of  passion  or  of  a  deliberate  desire 
for  revenge.  If  it  was  the  result  of  that  sud- 
den, violent  impulse  of  passion  supposed  to 
be  irresistible,  then  the  killing  was  voluntary 
manslaughter;  but  if  the  interval  between 
-tlie  assault  and  the  hcxnicide  was  sufficient 
for  the  voice  of  reason  and  humanity  to  be 
heard,  then  the  killing  should  be  attributed 
to  deliberate  revenge,  and  be  punished  as 
murder.  Penal  Code  1910,  §  65.  In  so  far 
AS  these  principles  of  the  law  of  homicide  are 


guilty  of  voluntary  manslaughter,  gimply  ac- 
cepted as  true  the  version  of  the  facts  most 
favorable  to  him. 

[2,  6]  From  the  evidence  above  set  out,  a 
mutual  intent  to  fight,  and  an  actual  fight  in 
pursuance  thereof,  resulting  in  the  homicide 
in  Questicm,  were  reasonably  inferable.  For 
this  reascHi  the  coiut  did  not  err  in  giving 
in  diarge  to  the  jury  the  law  applicable  to 
such  combats.  But  under  this  theory  of  the 
case  no  more  justification  for  the  killing  ap- 
pears than  under  the  other.  To  justify  a 
killing  in  mutual  combat,  it  must  appear,  not 
only  that  the  threatened  danger,  whether  real 
or  apparent,  was  urgent  and  pressing  "at  the 
time  of  the  killing,"  but  also  ''that  the  person 
killed  was  the  assailant,  or  that  the  slayer 
had  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle  before  the  mortal 
blow  was  given."  Penal  Code  1910,  i  73. 
While,  from  this  theory  of  the  facts,  the  im- 
pending danger  is  sufficiently  made  to  appear, 
yet  in  view  of  the  defendant's  own  statement 
that  he  armed  himself  for  that  combat,  left 
his  place  of  safety  to  enter  or  recommence 
the  affray,  and,  having  entered  it,  remained 
in  it  until  his  antagonist  fell  mortally  wound- 
ed, he  negatives  the  other  essential  of  the 
justification  he  claims. 

[3,4]  The  verdict  was  authorized  by  the 
evidence,  and  the  charge  of  the  court  is  not 
subject  to  the  criticisms  urged.  The  defend- 
ant has  had  a  fair  trial.  It  was  not  error 
for  any  reason  assigned  to  overrule  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 

BROYLBS,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


FARRELL 


(26  Oa.  App.  462) 
V.    BEAN.    (No.    11940.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(ByllahuM  5y  the  Owtrt.) 

1.  Brokers  ^=»8 1— Vendor  may  sue  pvrohaser 
for  commi'ssions  for  use  of  brolier. 

The  suit  was  properly  brought  in  the  name 
of  the  owner  of  the  property  for  the  use  of 
the  real  estate  broker. 

2.  Brokers  ^=»82(3)  —  Amendment  alleging 
fraud  properly  disallowed,  when  faots  Insvf- 
flclent  to  show  fraud. 

It  was  not  error  to  disallow  the  proffered 
amendment  to  the  defendant's  answer. 

3.  Evidence  C;=^3I»444(4)  —  Parol  evidenoe 
admissible  to  show  oontraot  delivered  in  es- 
crow. 

The  court  erred  in  rejecting  evidence  of- 
fered by  the  defendant  to  show  that,  becauae 
of  nonperformance  of  a  condition  precedent 
aa  to  which  the  writing  was  silent,  the  alleged 


contract  sued  upon  was  no  contract  at  all. 
concerned,  the  Jury,  in  finding  the  accused)     Luke,  J.,  dissenting  in  part. 


6s>For  ctber  cases  see  same  topic  and  KE7-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Error  from  Superior  Ck>urt,  Fulton  Ck>unt7; 
Geo.  L.  Bell,  Judge. 

Action  by  T.  F.  Bean,  for  the  use  of  J.  H. 
McNesser,  against  P.  J.  Farrell.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Beversed. 

This  is  a  suit  by  T.  F.  Bean,  the  owner  of 
certain  realty,  for  the  use  of  J.  H.  McNesser, 
a  real  estate  broker,  to  recover  commissions 
alleged  to  be  due  by  reason  of  the  breach  of 
the  following  contract: 

''Atlanta,  Oa.  4/&/1920, 
"The  nndenigned  hereby  agrees  to  purchase 
through  J.  H.  McNesser,  agent,  the  following 
described  property,  to  wit:  All  that  tract  or 
parcel  of  land  lying  and  being  in  the  city  of 
Atlanta,  Ga.  House  and  lot  known  as  number 
164  Whiteford  Ave.,  for  the  sum  of  five  thou- 
sand ^ye  hundred  dollars  (|5,500),  to  be  paid 
as  follows: 

Oash  pajment |2.400  00 

Assume  loan  7%  int.,  due  about  1922 1,600  00 

Assume  bat  In  notes  at  127.60  per  mo.  7% 
int.    1,600  00 


'Special   Stipulations. 


15.600  00 


''Fire  insurance  and  interest  on  loan  are  to 
be  prorated  at  the  time  of  dosing  deal.  1 
have  this  day  deposited  with  J.  H.  McNesser, 
real  estate  agent  for  Mr.  Bean,  the  sum  of 
$25,  twenty-five  dollars,  as  a  part  of  the  named 
purchase  money  to  bind  this  trade;  a  reason- 
able length  of  time  being  allowed  for  the 
examination  of  titles  by  my  attorney.  If  said 
titles  are  good,  I  agree  to  make  settlement  at 
once;  but  if  said  titles  are  not  good,  and  can- 
not be  made  good  within  a  reasonable  length 
of  time,  the  said  cash  payment  is  to  be  return- 
ed to  me,  and  this  trade  canceled.  If  through 
any  fault  of  mine  I  fail  or  refuse  to  complete 
the  above  trade,  then  I  agree  to  pay  J.  H. 
McNesser  the  amount  of  commission  which  he 
would  have  received,  had  I  complied  with  my 
contract  above  set  out. 

"[Signed]    P.  J.  FarreU,  Purchaser." 

"I  hereby  accept  the  above  offer  of  $5,500 
upon  the  terms  and  conditions  therein  named, 
and  guarantee  the  title  to  be  perfect,  and  to 
deliver  same  free  of  legal  incumbrance  to  the 
purchaser,  and  agree  to  pay  J.  H.  McNesser, 
for  having  negotiated  the  above  sale,  a  com- 
mission on  the  gross  amount  as  follows,  viz.: 
5  per  cent,  on  the  first  $5,500;  2%  per  cent, 
on  the  excess  over  the  first  $5,000.  In  event 
the  buyer  fails  to  pay  for  the  property  as  stip- 
ulated above,  then  the  amount  paid  in  is  for- 
feited, and  is  to  be  kept  by  J.  H.  McNesser  as 
part  compensation  for  service  by  him  rendered 
in  this  trade.     This  April  5,  1920. 

"[Signed]    T.  J.  Bean,  Owner." 

The  defendant  answered,  denying  liability, 
on  the  ground  that  the  writing  quoted  was 
not  a  legal  and  valid  contract  and  was  not 
binding  upon  him,  because  it  was  signed  with 
the  express  agreement  and  understanding 
that  it  was  to  be  held  in  escrow  by  McNesser, 
and  not  to  be  delivered  to  Bean  until  the  de- 
fendant eK>ld  his  home  place,  No.  98  Alto  ave- 


fuue,  Atlanta,  Oa.,  and  that  this  place  wa» 
never  sold,  and  the  contract  was  never  de- 
livered. Upon  the  trial  the  defendant  offered 
to  amend  his  answer,  by  adding  allegations 
of  fraud  in  the  procurement  ^f  the  contract 
The  amendment  was  disallowed,  the  case  pro- 
ceeded to  trial,  and  at  the  conclusioii  of  the 
evidence  the  court  directed  a  verdict  for  the 
I^aintiflL  The  defendant  sued  out  certiorari, 
and  to  the  Judgment  overruling  the  certiorari 
he  excepted. 

T.  J.  Bipley  and  W.  M.  Bailey,  both  of  At- 
lanta, for  plaintiff  in  error. 

Etheridge,  Sams  &  Etheridge^  of  Atlanta,, 
for  defendant  in  error. 


BBOYIiES,  O.  J.  (after  stating  the  facts  as 
above).  [1]  L  There  is  no  merit  in  the  con- 
tention that  it  was  not  proper  to  bring  the 
suit  in  the  name  of  Bean,  suing  for  the  use 
of  McNesser.  West  ▼.  Morris,  10  Ga.  App. 
651,  73  8.  B.  1075. 

[2]  2.  The  proffered  amendment. to  the  de- 
fendant's answer,  which  alleged  fraud  in  the 
procurement  of  the  contract,  was  properly 
disallowed,  since  the  facts  therein  set  forth 
were  insufficient  to  show  fraud. 

[3]  8.  While  the  proffered  amendment  ta 
the  answer  was  properly  disallowed,  the  de- 
fendant, under  the  original  answer,  was  en- 
titled to  show  by  parol  evidence.  If  he  could^ 
that  the  instrument  in  question  was  signed 
by  the  defendant  with  the  express  under- 
standing and  agreement  that  it  was  to  be 
held  in  escrow  by  McNesser,  the  agent,  and 
not  to  be  delivered  to  Bean,  the  owner,  until 
the  defendant  had  sold  his  home  place,  and 
that  that  place  had  never  been  sold,  and  that 
the  instrument  had  never  been  delivered  to 
Bean. 

A  written  instrument  may,  by  parol  evi- 
dence, be  shown  not  to  be  a  contract  at  all, 
because  of  the  n<H)performance  of  a  condition 
precedent  as  to  which  the  writing  is  silent. 
It  may  be  shown  by  parol  evidence: 

'*  'That  the  writing  is  not  a  valid  or  enforce- 
able legal  obligation,  because  it  does  not  pos- 
sess finality  of  utterance  as  a  completed,  all- 
eomprehensive,  and  presently  operative  em- 
bodiment of  the  entire  agreement  of  the  con- 
tracting parties.'  It  is  manifest  •  *  •  that 
there  is  a  very  marked  difference  between  al- 
lowing parol  evidence  for  the  purpose  of  vary- 
ing the  terms  of  a  writing  whose  execution  and 
delivery  are  not  denied,  and  allowing  [parol] 
proof  •  *  •  for  the  purpose  of  showing 
that,  on  account  of  the  nonperformance  of 
some  condition,  perhaps  not  stated  in  the  in- 
strument, the  alleged  contract  was  in  reality 
never  created  at  all."  Heitmann  v;  Commer- 
cial Bank,  6  Ga.  App.  584,  65  S.  E.  590;  Hart- 
man  Stock  Farm  v.  Henley,  8  Ga.  App.  255. 
68  S.  B.  957;  Equitable  Manufacturing  Co.  v 
Hill-Atkinson  Co.,  17  Ga.  App.  494,  87  S.  B. 
715;  Hansford  v.  Freeman,  99  Ga.  376,  27 
S.  B.  706;  Purcell  v.  Armour  Packing  Co.,  4 
Ga.  App.  253,  256,  61  B.  B.  138. 
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It  follows  from  what  has  been  said  itkat  the 
trial  court  erred  in  rejecting  the  evidence 
offered  by  the  defendant  for  the  purpose  of 
showing  that  when  he  signed  the  instrument 
sued  upon  he  did  it  with  the  express  under- 
standing and  agreement  that  the  instrument 
was  not  to  be  delivered  until  he  had  sold  his 
home  place,  that  he  had  sold  it,  and  that  the 
instrument  had  never  been  delivered.  The 
error  in  rejecting  this  evidence  necessitated 
a  new  trial,  and  the  judge  of  the  superior 
court  erred  in  overruling  the  certiorari. 

Judgment  reversed. 

BliOODWORTH,  J.,  concurs. 
LUKB,  J.,  dissents  as  to  the  ruling  stated 
In  the  third  headnote. 


(26  Ga.  App.  467) 

DAVIS  V.  STATE.     (No.    11946.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

BCarch  9,  1921.) 

(ByUahut  hv  the  Court.) 

I.  Foroory  ^=>\B,  29(f),  32,  34(4)  —  ladlet- 
ment  and  information  ^s»73(l)— indlotment 
for  uttering  and  publishing  forged  deed  held 
sufRclent  as  against  general  demurrer;  In- 
dictment held  to  show  signing  was  without 
grantor's  knowledge  or  consent;  Indletment 
need  not  allege  existence  of  property;  al- 
legation of  Intent  to  defraud  two  persons  sup- 
ported by  proof  of  intent  to  defraud  either; 
allegation  of  Intent  to  defraud  apparent  gran- 
tor or  his  heir  not  Inconsistent;  fifing  for 
reoord  is  "uttering"  and  ''publishing." 

The  indictment  charges  that  the  accused, 
CSiarles  E.  Davis,  did  "utter  and  publish  as 
true  the  false,  fraudulent,  forged,  altered,  and 
counterfeited  quitclaim  deed  purporting  to  be 
signed,  sealed,  and  delivered  by  J.  D.  Earkpat- 
rick,  in  the  presence  of  J.  O.  Scott  and  Walter 
Harris,  J.  P.,  to  Southern  Trading  &  Trust 
Company,  a  corporation,  of  the  county  of  Ful- 
ton and  state  of  Georgia,  •  •  •  said  quit- 
daim  deed  being  in  words  and  figures  as  fol- 
lows, to  wit:  [A  complete  copy  deed  is  here 
set  out],  by  then  and  there  filing  said  false  and 
fraudulent,  forged,  altered,  and  counterfeited 
quitclaim  deed  for  record  with  the  clerk  of  the 
superior  court  of  said  county  as  a  bona  fide 
quitclaim  deed,  with  intent  to  defraud  the  said 
J.  D.  Kirkpatrick  and  •  •  ♦  I^Xrs.  J.  D. 
Eirkpatrick,  sole  heir  at  law  and  legatee  of  the 
said  J.  D.  Kirkpatrick,  knowing  the  said  deed 
to  have  ben  so  falsely  and  fraudulently  made, 
forged,  altered,  and  counterfeited,  and  knowing 
the  said  names,  to  wit,  J.  D.  Kirkpatrick's, 
as  grantor,  and  J.  O.  Scott's  and  Walter  Har- 
ris', as  witnesses,  to  have  been  so  fraudulently 
and  falsely  signed  to  said  deed  as  aforesaid, 
contrary  to  the  laws  of  said  state,"  etc.    Held: 

(a)  As  against  a  general  demurrer,  the  in- 
dictment was  sufficient.  Penal  Code  1910,  §S 
281,  232,  9W. 

(b)  The  averment  that  the  grantor's  name 
was  '^falsely  and  fraudulently"  signed  to  the 


demurrer,  that  such  signing  was  done  without 
the  grantor's  kno^edge  or  consent 

(c)  It  is  not  necessary,  even  as  against  spe- 
cial demurrer,  that  the  indictment  show  that 
the  property  described  in  the  deed  is  or  ever 
was  in  existence.  Penal  Code  1910,  f  954.  If 
such  property  was  not  in  existence,  that  fact 
is  matter  of  affirmative  defense;  and  even  then 
the  real  question  would  be  not  so  much  whether 
the  property  existed  as  whether  its  nonexist- 
ence rendered  vain  the  alleged  intent  to  de- 
fraud.   Penal  Code  1910,  |  282. 

(d)  Such  an  indictment*  may  properly  allege 
an  intent  to  defraud  two  or  more  persons,  and 
the  allegation  is  sufficiently  established  by 
proof  of  intent  to  defraud  any  one  or  more  of 
them.  The  state  not  being  restricted  in  its 
proof  to  the  specific  date  alleged  in  the  indict- 
ment, the  allegation  of  an  intent  to  defraud  the 
purported  grantor  of  the  forged  deed  and  his 
"sole  heir  at  law  and  legatee"  did  not  neces- 
sarily render  the  indictment  inconsistent  or  the 
allegation  impossible  of  proof. 

(e)  Filing  a  forged  deed  for  record  ^with 
the  clerk,"  or  "in  the  office  of  the  clerk,"  as 
contemplated  by  law  for  the  recordation  of  a 
valid  deed,  is  an  uttering  and  publishing  within 
the  scope  and  purview  of  section  282  of  the 
Penal  Code  of  1910. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Publish; 
Utter.] 

2.  Criminal  law  «=s>824 (9)— Failure  to  charge 
on  circumstantial  evidenoe  held  error,  though 
charge  not  requested. 

In  a  trial  under  an  indictment  for  uttering 
a  forged  deed,  where  the  state  relied  exclusive- 
ly upon  witnesses'  knowledge  of  handwriting  to 
show  that  the  deed  was  a  forgery,  and  relied 
wholly  upon  circumstantial  evidence  to  show 
that  the  accused  knew  it  was  a  forgery,  as 
well  as  that  his  intent  in  uttering  it  was  to 
defraud  certain  designated  persons,  and  where 
the  defendant  in  his  statement  denied  each  of 
these  elements  of  the  alleged  offense  and  in- 
troduced evidence  tending  to  disprove  them, 
the  failure  of  the  court  to  instruct  the  jury  as' 
to  the  weight  of  circumstantial  evidence  was 
error,  requiring  the  grant  of  a  new  trial,  even 
though  no  written  request  for  sudi  an  instruc- 
tion was  presented.  Penal  Code  1910,  §§  1010. 
1087;  Weaver  v.  State.  136  Ga.  817.  09  S.  B. 
488;  Glaze  v.  StAte,  2  Ga,  App.  704,  708,  58 
S.  B.  1126;  Amason  v.  Stote,  23  Ga.  App.  784, 
99  S.  B.  681. 

3.  Forgery  <@=^34(t)— Deed  held  not  inadmis- 
sible In  evidence  because  of  printed  matter 
not  referred  to  In  indlotmemt 

Where  an  indictment  alleges  that  a  forged 
deed  was  '*in  words  and  figures  as  follows,  to 
wit,"  and  undertakes  to  set  out  a  complete  copy 
of  the  deed,  beginning  with  the  words  "State 
of  Georgia,  Floyd  county"  and  ending  with  the 
names  of  the  purported  grantor  and  of  the  at- 
testing witnesses  in  the  usual  form,  and  where 
the  original  deed  offered  in  evidence  varies 
from  the  copy,  in  that  the  upper  margin  con- 
tains matter  appropriate  for  the  backing  of 
such  a  deed,  together  with  other  matter  usu- 
ally found  on  printed  legal  forms  for  sudli 
deeds,  and,  in  the  lower  margin,  the  grantor's 


deed  sufficiently  shows,  even  as  against  special  J  name  and  seal  is  followed  by  a  blank  line  and 


^9For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  DlgesU  and  Jtidexss 
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the  word  "Seal,*^  the  variance  affords  no  valid 
ground  of  objection  to  the  admission  of  the 
original  deed  in  evidence.  Haupt  v.  State,  108 
Ga.  53(2),  34  S.  E.  313,  75  Am.  St  Rep.  19. 

4.  Otiier  errors  not  likely  to  recur. 

A  new  trial  must  be  granted  because  of  the 
error  pointed  out  in  the  second  note,  supra. 
If  any  other  error  appears  from  the  record,  it 
is  not  such  as  will  likely  recur  on  another  trial 
of  the  case.  ^ 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Charles  El.  Davis  was  convicted  of  utter- 
ing and  publishing  a  forged  instrument,  and 
he  brings  error.    Reversed. 

Denny  &  Wright  and  Willingham,  Wright 
&  Covington,  all  of  Rome,  for  plaintiff  in  er- 
ror. 

C.  H.  Porter,  Sol.  Gen.,  of  Rome,  for  the 
State. 

LUKE,  J.  [1-4]  Only  the  second  headnote 
needs  elaboration.  It  appears,  from  the  evi- 
dence, that  the  purported  grantor  and  the 
two  attesting  witnesses  whose  names  were 
signed  to  the  deed  in  question  were  all  three 
dead;  and  no  eyewitness  to  the  making  of 
the  deed,  or  to  its  attestation,  was  offered, 
either  by  the  state  or  by  the  accused.  To 
prove  that  the  deed  was  a  forgery,  the  state 
relied  upon  witnesses  who  testified  to  their 
knowledge  of  the  handwriting  of  the  pur- 
ported grantor  and  of  the  attesting  witness- 
es, and  who  further  testified  that,  in  their 
opinion,  the  signatures  were  all  false,  though 
good  imitations  of  the  genuine.  The  de- 
fendant, on  the  other  hand,  offered  like  evi- 
dence to  the  effect  that  the  purported  signa- 
ture of  the  grantor  was  genuine,  and  offered 
other  evidence  to  the  same  effect  by  expert 
comparison  of  that  signature  with  another 
signature,  which  was  proved  to  be  the  genu- 
ine signature  of  the  purported  grantor.  To 
prove  the  defendant's  guilty  knowledge  and 
fraudulent  intent,  the  state  relied  upon  evi- 
dence tending  to  show  that  the  grantee  in 
the  alleged  deed  was  a  corporation ;  that  the 
defendant  was  president  of  that  corpora- 
tion; that  the  deed  was  first  found  in  his 
possession  and  was  filed  for  record  by  him; 
that  he  had  made  various  conflicting  state- 
ments as  to  the  source  from  which  he  had 
received  It;  that  he  had  once  refused  to 
surrender  it  on  demand  by  counsel  of  the 
purported  grantor  or  his  estate;  and  that 
later,  when  arrested  and  charged  with  the 
forgery  of  the  deed,  he  had  offtoed  to  sur- 
render It  upon  condition  that  he  be  discharged 
from  custody.  The  defendant,  in  his  state- 
ment to  the  court  and  jury,  denied  any  guilty 
knowledge  or  fraudulent  Intent  on  his  part, 
and  hitroduced  in  evidence,  as  correiE^ond- 
ence  between  the  grantor  and  the  grantee, 
letters  purporting  to  have  been  written  sev- 


eral years  before  the  origin  of  this  prosecu- 
tion, during  the  year  following  the  date  of 
the  deed  in  question,  and  tending  to  show 
an  effort  on  the  part  of  the  grantor  to  re- 
possess the  deed  in  question,  because,  as  he 
contended,  his  signature  thereto  had  been 
obtained  by  fraud  on  the  part  of  the  gran- 
tee. The  deed  itself  is  dated  May  12,  1910 ; 
the  purported  grantor  appears  to  have  died 
in  1915;  the  deed  was  filed  for  record  in 
February,  1918;  and  the  Indictment  was  re- 
turned in  July,  1920.  The  allegation  that 
the  defendant  filed  the  deed  for  record  was 
established  by  positive  and  direct  evidence, 
and  was  admlttM  by  him  In  his  statenient. 

Under  that  evidence,  it  was  for  the  Jury 
to  say  whether  or  not  the  accused  was  guil- 
ty of  the  charge  laid  in  the  bill  of  Indict- 
ment In  such  a  case,  however,  the  trial 
Judge  must,  whetlier  so  requested  or  not.  In- 
struct the  Jury  that,  to  warrant  a  convic- 
tion on  circumstantial  evidence,  the  proved 
facts  must  not  only  be  consistent  with  the 
hypothesis  of  guilty,  but  must  exclude  every 
other  reasonable  hypothesis  than  that  of  the 
guilt  of  the  accused.  In  this  case  the  learn- 
ed trial  Judge  failed,  perhaps  by  mere  oveav 
sight,  so  to  charge  the  jury ;  but,  that  fail- 
ure being  assigned  as  one  of  the  grounds  of 
the  motion  for  a  new  trial,  both  the  lower 
court  and  this  court  are  bound,  as  matter  of 
law,  to  sustain  the  motion. 

For  the  reason  hereinbefore  given,  it  was 
error  to  overrule  the  motion  for  a  new  trial. 

Judgment  reversed. 

BROYLBS,  a  J.,  and  BLOODWORTH,  J., 

concur. 


(26  Ga.  Aj»p.  SeS) 

NATIONAL  SURETY  CO.  v.  CITY  OP  AT- 
LANTA.   (No.   10533.) 

(Ck>ort  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1921.) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  the  City  of  Atlanta  against  tbe 
National  Surety  Company.  Judgment  for 
plaintiff,  and  defendant ,  brings  error.  Re- 
versed in  conformity  to  Judgment  of  Su- 
preme Court  on  certiorari  (151  Ga.  — ,  106 
S.  B.  179). 

For  former  opinion  of  the  0>urt  of  Ai>- 
peals,  see  24  Ga.  Ai^.  732,  102  S.  B.  175. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, for  plaintiff  in  error. 

Jas.  L.  Mayson  and  S.  D.  Hewlett,  both  o< 
Atlanta,  for  defendant  In  error. 

STEIPHENS,  J.  1.  This  court  having  In  a 
Judgment  rendered  in  this  case  (24  Ga.  App. 
732,  102  S.  E.  175)  affirmed  the  judgment  of 
the  city  court  of  Atlanta,  and  the  Supreme 
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Court    on    certiorari    having    reversed    the 

judgment  of  this  court  (151  Ga.  ,  106  S. 

E.  179),  the  Judgment  of  affirmance  original- 
ly rendered  by  this  court  must  be  vacated, 
and  the  Judgment  of  the  trial  court  reversed. 
Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


<  6  Ga.  App.  386) 

GALLIVITOCH  v.  PROVIDENT  LIFE  &  AC 
CIDENT  INS.  CO.    (No.  1 1713.) 

((3oiirt  cl  Appeals  of  Georgia,  Division  No.  1. 

March  S,  1921.) 

(Syllabus  Jty  the  Court.) 

Insurance  «s>622(2,4),  623(3)— Poltoy  llmlta- 
tlon  on  time  for  bringing  suit  Is  valid;  mi- 
nority does  not  exouse  delay;  Insurer  not  es- 
topped by  letter. 

A  condition  in  an  insurance  policy  providing 
that  no  recovery  shall  be  bad  thereon  unless 
salt  is  brought  within  '*two  years  from  the 
time  within  which  proof  of  loss  is  required  by 
the  policy"  is  valid,  and  no  recovery  can  be  had 
on  a  policy  containing  such  a  condition  when 
the  action  is  not  brought  within  the  time  speci* 
fied  in  the  policy,  unless  the  provision  is  waived 
or  there  is  valid  excuse  for  delay. 

(a)  The  minority  of  a  beneficiary  is  no  excuse 
for  delay  beyond  the  contractual  limitation  fixed 
by  the  policy. 

(b)  This  contractual  limitation  is  not  waived, 
nor  is  the  insurance  company  estopped  frotn 
pleading  it,  by  a  letter  written  by  the  company 
to  the  attorney  of  the  beneficiary,  soon  after 
the  loss,  in  which  it  is  stated  that  '*witliin  the 
very  near  future"  a  representative  of  the  com- 
pany would  call  upon  the  said  attorney  with  the 
view  of  closing  the  matter;  the  letter  stating 
further  that  the  company  would  appreciate  any 
assistance  shown  this  representative  in  effect* 
ing  an  amicable  and  fair  settlement  of  the  daim. 

Error  from  City  (3ourt  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  Joe  Galllvitoch,  by  next  friend, 
against  the  Provident  Life  &  Accident  Insur- 
ance Company.  Judgment  for  defendant 
and  plaintiff  brings  error.    AfiSrmed. 

Joe  Gallivitoch,  a  minor,  by  next  friend, 
sued  the  Provident  Life  &  Accident  Insur- 
ance Ck>mpany  on  an  insurance  policy,  al- 
leging that  Frank  Gallivitoch,  his  father, 
was  injured  in  an  accident,  and  as  a  result 
thereof  died  on  March  25,  1915,  and  that 
''proof  of  the  death  of  the  said  Frank  Gal- 
livitoch has  been  furnished  to  said  company 
as  required  by  the  terms  of  the  said  policy.'^ 
The  petition  was  filed  February  23,  1920,  and 
the  defendant  filed  a  demurrer,  the  first 
and  fourth  grounds  of  which  were  as  follows: 

"(1)  That  the  said  petition  set  forth  no  cause 
of  action  in  favor  of  said  plaintiff  against  this 
defendant." 


"(4)  The  fourth  paragraph  of  said  petition 
fails  to  alleged  what  injuries  said  Frank  Gal- 
livitoch received  and  how  he  was  injured/* 

The  petition  was  amended,  and  the  de- 
fendant filed  a  demurrer  on   the  grounds: 

''That  the  said  petition  as  simended  sets  forth 
no  cause  of  action  in  favor  of  said  plaintiff 
against  this  defendant;'*  "that  said  petition  as 
amended  shows  the  said  cause  of  action  to  be 
barred  under  the  terms  of  the  policy,  which  pro- 
vides that  no  cause  be  brought  at  all  unless 
brought  within  two  years  from  the  expiration 
of  the  time  within  which  proof  of  loss  is  re- 
quired by  the  policy .'*. 

A  second  amendment  to  the  petition  was 
offered,  which  alleged : 

That  promptly  after  the  death  of  the  insured 
the  policy  was  placed  in  the  hands  of  an  at- 
torney for  collection,  and  that  on  June  11, 1915, 
the  company  wrote  to  the  said  attorney  as  fol- 
lows: "We  have  received  proof  in  connection 
with  the  death  of  Frank  Gallivitoch,  accom- 
panied by  your  letter  of  the  5th  Inst  This 
claim  will  be  given  prompt  and  careful  atten- 
tion, and  we  will  advise  you  further  concerning 
the  same  within  a  few  days.  You  can  rest  as- 
sured that  we  will  not  delay  matters  any  longer 
than  is  necessary.*'  That  on  June  22,  1915,  the 
company  wrote  to  the  said  attorney  as  follows: 
"With  further  reference  to  this  daim  about 
which  the  writer  called  on  you  in  person  re- 
cently, will  say  that  this  matter  is  now  having 
our  attention  and  has  been  referred  to  Dr.  W. 
W.  Lee  for  disposition.  Dr.  Lee  will  call  upon 
you  within  the  very  near  future  with  the  view 
of  closing  the  matter.  We  wUl  certainly  ap- 
preciate any  assistance  shown  the  doctor  in 
effecting  an  amiable  [aanicable?]  and  fair  set- 
tlement of  this  daim.**  That  "upon  receiving 
these  letters  he  expected  a  settlement  of  the 
said  policy  by  the  defendant  company,  and,  re- 
lying upon  the  promises  in  said  letters  and 
shortly  thereafter,  he  enlisted  in  the  service 
of  his  country  and  served  with  the  marines  in 
France  during  the  World  War,  being  absent 
from  Savannah  for  several  years."  That  "upon 
petitioner's  return  in  November,  1919,  very 
much  to  his  astonishment  he  found  that  no  set- 
tlepnent  had  been  made,  and  promptly  took  the 
matter  up  with  the  defendant  company,  where- 
upon they  promised  to  pay  a  portion  of  the 
policy,  but  refused  to  pay  the  entire  amount  of 
the  liability  when  this  suit  was  filed.*' 

To  the  allowance  of  this  amendment  ob- 
jections were  filed,  two  only  of  which  are 
necessary  for  consideration  here: 

"(1)  That  the  letters  set  forth  in  said  pro- 
posed amendment  were  not  such  letters  as 
would  mislead  the  plaintiff  into  believing  that 
this  claim  would  be  paid,  thereby  lulling  him 
into  security. 

"(2)  That  these  letters  were  written  within 
three  months  after  the  death  of  the  insured, 
and  that  suit  was  not  filed  until  nearly  five 
years  after  the  death  of  the  assured  and  after 
the  writing  of  said  letters." 

The  court  sustained  these  objections;  the 
proposed   amendment   was   disallowed;    the 
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grounds  1  and  4  of  the  original  demurrer  and  r 
grounds  1  and  2  of  the  demurrer  to  the  peti- 
tion  as  amended  were  sustained,  and   the 
petition  was  dismissed. 

H.  P.  Cobb,  of  Sayannah,  for  plalntUf  in 
error. 

Anderson,  Cann  &  Cann  and  Mclntire, 
Walsh  &  Bernstein,  ail  of  Savannah,  for  de- 
fendant in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  The  policy  sued  on  contained  the 
following  dauses: 

"Affinmatiye  proof  of  loss  must  be  famished 
to  the  company  at  its  said  office  in  case  of 
claim  for  loss  of  time  from  disability,  within , 
ninety  days  after  the  termination  of  the  period 
for  which  the  company  is  liable,  and  in  case 
of  claim  for  any  other  loss,  within  ninety  days  ; 
after  the  date  of  such  loss.    No  action  at  law 
or  in  equity  shall  be  brought  to  recover  on  this 
policy  prior  to  the  expiration  of  sixty  days  aft- 1 
er  proof  of  loss  has  been  filed  in  accordance 
with  the  requirements  of  this  policy,  nor  shall 
such  action  be  brought  at  all  unless  brought 
within  two  years  f  roon  the  expiration  of  the  | 
time  within  which  proof  of  loss  is  required  by 
the  policy." 

This  court  and  the  Supreme  Court  are 
absolutely  committed  to  the  proposition  that 
a  condition  such  as  the  above  in  an  insur- 
ance policy  is  reasonable  and  valid,  and  that 
a  compliance  therewith  is  necessary  to  sus- 
tain an  action  <m  a  policy  in  which  is  contain- 
ed such  a  condition.  Maxwell  Bros.  v.  liver- 
pool  &  London  &  Globe  Ins.  Co.,  12  Ga.  App. 
127(1),  128(1),  76  Sw  E.  10S6,  and  cases  dted ; 
Stanley  v.  Sterling  lifutual  Life  Ins.  Co.,  12 
Ga.  App.  477,  77  S.  E.  664,  and  cases  cited. 
See,  also,  Brooks  v.  Georgia  Home  Ins.  (3o., 
9&  Ga.  116,  24  S.  E.  869;  Met  Life  Ins.  Co. 
v.  Caudle,  122  Ga.  608,  60  S-  B.  337(1); 
Gross  V.  Globe  &  Rutgers  Fire  Ins.  Co.,  140 
Ga.  531,  79  S.  B.  138 ;  Third  Natnl.  Bank  of 
Ck>lumbus  v.  American  Bonding  Co.,  145  Ga. 
126,  88  S.  E.  585.  In  Melson  v.  Phenix  Ins. 
Co.  of  Brooklyn,  97  Ga.  723,  25  S.  B.  189, 
Mr.  Justice  Lumpkin  said: 

'*Where  the  parties,  by  agreement,  make  a 
fixed  and  unqualified  limitation  for  themselves, 
they  abandon  all  the  legal  regulations  on  the 
subject,  and  consequently  must  stand  upon  their 
contract  as  written."  *  ! 

It  will  be  noted  that  the  policy  sued  on  | 
required   that  proofs  of  loss   be  furnished 
^'within  ninety  days  from  the  date  of  such  | 
loss,*'  and  that  suit  must  be  brought,  if  at 
all,  "within  two  years  from  the  expiration  j 
of  the  time  in  which  proof  of  loss  is  required  j 
by  the  policy."     The  petition  in  this  case  j 
shows  that  the  death,  and  consequently  the 
loss,  occurred  in  March,  1915,  and  alleges  that 
'*proof  of  the  death  of  the  said  Frank  Gal- 
livitoch  has  been  furnished  the  said  com- 
pany as  required  by  the  terms  of  said  policy," 
and  yet  suit  was  not  filed  until  February, 


1920,  nearly  five  years  after  the  loss.  How- 
ever, the  plaintiff  seeks  to  avoid  the  plain 
and  legal  provision  of  the  policy  as  to  the 
two-year  limitation  by  two  contentions. 

First.  It  is  contended  the  Contractual 
limitation  in  the  policy  was  suspended  be- 
cause the  beneficiary  was  a  minor.  Is  this 
contention  good?  Is  the  minor  beneficiary 
bound  by  the  stipulation  In  the  policy  as  to 
the  two-year  limitation?  It  will  be  noted 
that  the  contract  of  insurance  was  made 
between  the  father  of  the  beneficiary  and  the 
company,  and  as  between  them  counsel  for 
the  plaintiff  in  error  concedes  that  the  con- 
tractual limitation  is  valid.  Let  us  remem- 
ber that  this  is  not  a  suit  that  could  not  be 
brought  because  of  minority  of  the  benefici- 
ary. The  suit  could  have  been  instituted 
by  •'next  friend"  as  well  within  the  two-year 
period  of  contractual  limitation  as  when  it 
was  brought,  more  than  four  years  after  the 
loss.  As  far  as  we  have  been  able  to  ascer- 
tain, the  exact  question  under  consideration 
has  never  been  passed  upon  directly  by  the 
appellate  courts  of  this  state.  The  nearest 
approach  thereto  Is  found  in  Maxwell  v. 
Liverpool  Ins.  Co.,  12  Ga.  App.  127,  76  S.  E. 
1086.  In. the  opinion  in  that  case.  Chief 
Judge  Hill  said : 

''It  is  next  contended  by  counsel  for  plaintiff 
in  error  that  a  member  of  the  partnership 
whose  property  was  insured  was  insane  during 
a  period  of  time  inmiediately  following  the  fire, 
and  that  during  that  period  this  contracjtual  Um- 
itation  was  suspended  as  to  the  partnership. 
Under  the  law  a  partnership  is  a  distinct  and 
separate  entity  from  the  members  who  compose 
it,  and  the  fact  that  one  partner  was  temporari- 
ly insane  or  otherwise  incapacitated  to  look  aft- 
er the  affairs  of  the  partnership,  or  to  comply 
with  its  contracts,  would  not  excuse  a  failure 
of  the  partnership,  or  of  either  of  the  members 
thereof,  to  perfoisn  the  duty  of  looking  after 
the  interests  of  the  partnership.  It  may  be  that 
the  running  of  the  statute  of  limitations  would 
be  suspended  during  the  period  of  insanity  of 
a  member  of  the  firm,  but  we  are  clear  that 
any  disability  on  the  part  of  a  member  of  the 
firm  would  not  suspend  the  running  of  a  con- 
tractual limitation,  or  fix  a  period  of  limitation 
other  than  that  prescribed  by  the  contract. 
The  limitation  in  the  present  case  is  a  condi- 
tion precedent  to  the  right  of  action  on  the 
policy,  and  the  partnership,  having  made  the 
contract,  is  bound  thereby,  regardless  of  any 
intervening  infirmity  of  one  of  its  members.  It 
has  been  held  that  the  minority  of  a  beneficiary 
in  an  insurance  policy  did  not  exempt  him  from 
complying  with  a  stipulation  requiring  an  ac- 
tion on  the  policy  to  be  brought  within  one 
year  after  the  right  accinied.  Suggs  v.  Trav- 
elers* Ins.  Co.,  71  Tex.  579  (9  S,  W.  676,  1  I*. 
R.  A.  847) ;  Mead  v.  Phenix  Ins.  Co.,  68  Kan. 
437  (75  Pac.  475,  104  Am.  St  B.  412,  64  L. 
R.  A.  79).'' 

While  this  Is  not  a  direct  adjudicatioD  of 
the  question  under  consideration,  it  is  quite 
persuasive.  In  addition  to  the  Texas  and 
Kansas  decisions  referred  to  in  the  f oregolui^ 
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quotatloQ,  there  are  dedsicms  of  other  courts 
that  such  a  stipulation  in  an  insurance  policy 
is  binding  on  an  infant  plaintiff.  In  O'Laugh- 
lin  T.  Union  Central  lilfe  Ins.  Co.  (C.  G.)  11 
Fed.  280,  the  headnotes  are  as  follows: 

"(1)  A  condition  in  a  life  policy  that  no  suit 
shall  be  brought  upon  it  unless  brought  within 
one  year  aftor  the  as8ured*8  death  is  valid. 

"(2)  A  suit  cannot  be  maintained  upon  a 
policy  containing  such  a  condition  unless  insti- 
tuted within  the  time  specified. 

"(3)  Where  suit  is  not  instituted  within  the 
time  specified,  the  condition  need  not  be  spe- 
cially pleaded  as  a  defense.  It  is  sufildent  to 
deny  that  the  conditions  of  the  policy  have  been 
complied  with. 

*'(4)  The  fact  that  the  beneficiaries  named  in 
the  policy  are  minors  will  not  prevent  the  en- 
forcement of  such  a  condition.** 

See,  iUso,  Fey  v.  I.  O.  O.  F.  Mutual  Life 
Ins.  Society,  120  Wis.  358,  08  N.  W.  206; 
Riddlesbarger  y.  Hartford  Ins  Co.,  7  Wall. 
386,  19  li.  Ed.  257. 

So  'we  must  conclude  that  the  ccmtractual 
limitation  was  not  suspended  because  of  the 
minority  of  the  beneficiary. 

Second.  Was  the  defendant  estopped  by 
the  letters  sent  by  the  company  to  the  attor- 
ney of  the  plaintiff  from  pleading  the  limita- 
tion fixed  by  the  policy?  Plaintiff  in  error 
insists  that  it  was,  and  to  support  this  con- 
tention several  cases  are  cited  each  of  which 
is  easily  differentiated  from  the  case  sub 
judlce.  To  illustrate:  In  the  case  of  Hartr 
ford  Ins.  Ck>.  v.  Amos,  98  6a.  533,  25  S.  E. 
575,  one  of  the  cases  r^ied  upon  by  the  plain- 
tiff in  error,  the  record  shows  that  after  the 
fire  the  insurance  company  was  garnished 
by  creditors  of  the  insured,  and  the  company 
"promised  to  adjust  and  pay  the  loss  •  *  * 
when  the  garnishment  could  and  should  be 
disposed  of."  The  Supreme  Ck)urt  based  its 
ruling  on  this  positive  promise.  The  other 
Georgia  case  cited  for  the  plaintiff  in  error 
was  that  of  Stanley  ▼.  Sterling  Mutual  Life 
Ins.  Co.,  12  Ga.  App.  475,  77  S.  E.  664.  In 
the  opinion  in  that  case  this  court  said  (12 
Ga.  App.  478,  77  S.  E.  666): 

**According  to  the  testimony  of  the  plaintiff, 
this  officer  [the  secretary  and  treasurer  of  the 
company]  made  a  direct  promise  to  pay  the 
loes.  The  plaintiff  went  to  see  hvn  several 
times,  but  each  time  the  officer  said  that  every- 
thing was  all  right,  and  that  the  plaintiff  would 
set  his  insurance.  The  plaintiff  was  thus  lulled 
into  the  belief,  by  the  repeated  promises  of  the 
company's  officer,  that  he  would  be  paid  without 
•nit" 

In  the  case  under  discussion,  if  there  had 
been  a  direct  and  positive  promise  to  pay 
the  loss,  a  different  case  would  probably 
liave  been  presented.  There  is  nothing  in 
the  letters  in  the  amendment  to  the  petition 
which  could  be  construed  into  an  absolute 
promise  to  pay.    A  statement  in  a  letter  from  / 
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the  company  to  the  attorney  for  the  plaintiff 
that  a  representative  of  the  company  would 
call  upon  him  'Svithln  the  very  near  future 
with  a  view  of  closing  the  matter,"  and  that 
the  company  "will  appreciate  any  assistance 
shown  the  doctor  in  effecting  an  amiable 
[amicable?]  and  fair  settlement/'  was  not  a 
promise  to  pay,  or  such  a  negotiation  for 
settlement  as  to  lull  the  plaintiff  into  the 
belief  that  he  would  be  paid  without  suit, 
especially  as  it  is  not  shown  that  the  doctor 
did  call  "within  the  very  near  future,"  or 
that  he  ever  called  at  all,  or  that  the  nego- 
tiation for  a  settlement  ever  went  further 
than  is  shown  by  this  letter.  This  letter 
might  have  been  a  reason  for  waiting  a  rea- 
sonable time  for  the  doctor  to  call  in  an  effort 
to  adjust  the  matter  but  was  not  sufficient 
to  "lull  him  [the  plaintiff]  into  a  false  se- 
curity" and  cause  him  to  wait,  beyond  the 
two-year  period  of  limitatioa  embraced  in 
the  contract  for  bringing  the  suit  It  is  there- 
fore clear  that  the  ruling  of  the  court  upon 
the  pleadings  and  in  dlsndssing  the  suit  was 
not  error. 
Judgment  afOrmed. 

BROYLES,  C.  J.,  and  LUKB,  J.,  concur. 

(20  Ga.  App.  412) 

EVANS  V.  WILLIAMS.    (No.   11937.) 

(Ckmrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(ByUdbu9  hy  Editorial  Staff,) 

Certiorari  ^=»56(1)  —  Untraverseil  answer  ef 
magistrate  Is  oonoiusive. 

An  nntraversed  answer  of  the  magistrate 
to  a  petition  for  certiorari  is  controlling  on  the 
superior  court  and  0>urt  of  Appeals,  and  where 
such  answer  stated  that  all  the  allegations  of 
the  petition  were  not  true  without  specifying 
those  that  were  untrue  and  did  not  verify  the 
allegation  that  the  damage  sued  for  was  to 
growing  crops,  the  contention  that  the  magis- 
trate was  without  Jurisdiction  was  not  sus- 
tained. 

Error  from  Superior  Court,  Putnam  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  G.  T.  Williams  against  Jesse 
Evans.  Judgment  for  plaintiff,  and  certiora- 
ri overruled  by  the  superior  court,  and  de- 
fendant brings  error.    Affirmed. 

R.  C.  Jenkins,  of  Eatonton,  for  plaintiff  in 
error. 

Davidson,  Callaway  &  De  Jarnette,  of 
Eatonton,  for  defendant  in  error. 

BROYLES,  O.  J.  It  is  well  settled  that  an 
untraversed  answer  of  the  magistrate  to  a 
petition  for  certiorari,  and  not  the  petition, 
is  controlling  upon  the  superior  court  and 
this  court,  and  that  points  made  in  the  peti* 
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tlon  for  certiorari,  but  not  yerifled  by  the 
answer  of  the  magistrate,  cannot  be  consid- 
ered by  either  court.  In  the  instant  case  the 
only  point  that  the  petition  for  certiorari 
raises  which  was  insisted  upon  before  this 
court  is  that  the  justice  who  tried  the  case 
was  without  Jurisdiction  of  the  subject-mat- 
ter, for  the  reason  that  the  damage  sued  for 
was  to  growing  crops  that  had  never  been 
severed  from  the  realty,  but  the  allegations 
as  to  these  facts  and  the  evidence  in  support 
thereof  set  out  in  the  petition  were  not  veri- 
fied by  the  answer  of  the  magistrate.  More- 
over, it  is  stated  by  the  magistrate  in  his 
answer  to  the  petition  "that  all  the  allega- 
tions [in  the  petition  for  certiorari]  are  not 
true,"  and  it  is  not  directly  or  clearly  speci- 
fied in  the  answer  what  allegations  in  the 
petition  are  untrue  and  what  are  true,  and 
the  answer  was  neither  traversed  nor  ex- 
cepted to.  Under  such  circumstances  this 
court  is  unable  to  say  that  the  judge  of  the 
superior  court  erred  in  overruling  the  certlo- 

rarL 
Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  App.  487) 

THOMPSON  V.  ATLANTIC  COAST  LINE  R. 
CO.    (No.   11948.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(BvUabus  hy  the  Oaurt.) 

I.  Carriers  #s>45— Measure  of  damaoes  in 
suit  under  statute  for  failure  to  furnlsii  oars 
to  transport  porishabie  freight  stated;  peti- 
tion insuffloient  when  not  showing  notioe  to 
oarrlor  of  intended  mariiet. 
Although  a  shipper  who  has  sustained  dam- 
age hy  reason  of  a  breadi  of  the  common-law 
duty  of  a  railroad  company,  as  a  common  car- 
rier, to  furnish  cars  for  the  transportation  of 
freight  within  a  reasonable  time,  is  not  pre- 
vented by  the  act  of  1907  (Ga.  Laws  1907,  p. 
84;  Civil  Code  of  1910,  §  2774  et  seq.)  from 
instituting  a  common-law  action  for  damages, 
instead  of  pursuing  the  remedy  provided  by 
that  act,  touching  the  failure  of  a  railroad  com- 
pany to  furnish  cars  to  a  grower  of  perishable 
products  (Southern  Railway  Co.  v.  Moore,  133 
Ga.  806  (67  S.  E.  86,  26  L.  R.  A.  [N.  S.]  851), 
yet,  where  the  suit  is  instituted  under  that  act, 
the  exclusive  measure  of  damages  is  the  mar- 
ket value  of  the  product  (with  interest  thereon, 
less  cost  of  carriage  and  the  usual  expense  of 
selling)  in  the  market  to  which  the  shipper  in- 
tended shipping  it,  on  the  day  it  would  have 
arrived  had  it  been  carried  in  the  usual  course 
of  transportation  on  schedule  time  for  such 
freight.  And  in  order  to  obtain  damages  in 
such  a  case  the  shipper  must  in  writing  notify 
the  agent  of  the  railroad  company  of  the  mar- 
ket to  which  he  intended  shipping  his  product. 
Civil  Code  1910,  §§  2774,  2775. 


(a)  It  is  clearly  apparent  from  an  examina- 
tion of  the  act  of  1907  that  the  General  As- 
sembly intended  that  the  measure  of  damages 
prescribed  therein  should  be  the  exclusive  and 
sole  measure  of  damages  in  any  suit  brought 
under  that  act 

(b)  In  the  instant  case  the  petition,  properly 
construed,  manifestly  shows  that  the  action 
was  instituted  under  the  act  of  1907,  and  not 
under  the  common  law,  and  as  the  petition  fail- 
ed to  allege  that  the  railroad  company  had  been 
notified  in  writing  by  the  shipper  of  the  market 
to  which  he  intended  the  goods  to  be  shipped, 
and  as  this  defect  in  the  petition  was  pointed 
out  by  a  timely  special  demurrer,  and  was  not 
cured  by  any  amendment,  the  court  properly 
sustained  the  general  demurrer  interposed  and 
dismissed  the  suit.     (Per  Broyles,  O.  J.) 

2.  Carriers  ^=s>45— Petition  held  not  to  state 
oause  of  aotlon  for  failure  to  furnish  oars 
when  not  alleging  delivery  for  transportation. 

Moreover,  even  if  the  action  were  based 
upon  the  common-law  liability  of  a  carrier  for 
the  failure  to  furnish  cars  upon  demand,  the 
petition  still  fails  to  set  out  a  cause  of  action, 
since  it  does  not  allege  that  the  goods  were 
properly  offered  for  transportation.  It  is  not 
alleged  in  the  petition  that  the  goods  were  ever 
carried  to  the  defendant  railroad  line  or  offered 
in  any  way  to  the  railroad  company  for  trans- 
portation. On  the  contrary,  it  appears  from 
the  allegations  of  the  petition  (properly  con- 
strued most  strongly  against  the  plaintiff)  that 
the  goods  in  question— watermelons— were  nev- 
er removed  from  the  plaintiff's  farm  where  they 
were  grown.  And  these  defects  in  the  petition 
were  pointed  out  by  timely  special  demurrers 
and  were  not  cured  by  any  amendment  See, 
in  this  connection.  Southern  Railway  Co.  v. 
Moore,  133  Ga.  806,  67  S.  B.  85,  26  L.  R.  A. 
(N.  S.)  851;  Chattanooga  Southern  Railroad 
Co.  V.  Thompson,  133  Ga.  127,  65  8.  B.  285; 
Wadley  Southern  Railway  Ck>.  v.  Kent,  145  Ga. 
690,  89  S.  E.  765. 


Error  from  City  Court  of  Thomasvllle; 
W.  H.  Hammond,  Judge. 

Action  hy  H.  W.  Thompson  against  the 
Atlantic  0>ast  Line  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

The  record  shows  the  following  petition: 

"H.  W.  Thompson  brings  this  his  petition 
against  the  Atlantic  Coast  line  Railroad  0>m- 
pany,  as  defendant,  and  herein  shows  the  court: 

"(1)  That  the  defendant  railroad  company  is 
a  common  carrier  by  railroad,  having  a  line  of 
railroad  tlirough  an  office  and  agent  in  said 
county. 

"(2)  Your  petitioner  is  a  grower  of  water- 
melons. 

'*(3)  Durmg  the  spring  of  the  year  1920 
your  petitioner  grew  watermelons  for  shipment 
in  carload  lots,  growing  them  upon  his  fariK 
near  Ochlocknee,  in  said  county. 

*'(4a)  A  ventilated  car,  great  numbers  of 
which  are  and  were  in  use  by  the  defendar* 
railroad  company,  is  the  only  kind  of  freight 
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products. 

**(5)  Being  such  grower  of  watermelons,  and 
haying  a  carload  of  same  ready  for  shipment 
from  Ochlocknee,  Ga.,  said  county,  your  peti- 
tioner, on  the  6th  day  of  July,  1920,  made  writ- 
ten application  to  the  defendant  railroad  com- 
pany, through  its  agent  at  Ochlocknee,  Ga.,  to 
wit,  C.  A  Welch,  for  a  ventilated  car  to  be 
loaded  on  the  8th  day  of  July,  1920,  at  Och- 
locknee, for  immediate  shipment. 

*'(6)  The  following  is  a  copy  of  the  applica- 
tion so  served  upon  the  said  defendant,  to  wit: 
'Georgia,  Thomas  County— To  the  Atlantic 
Coast  Line  Railroad  Company:  In  compliance 
with  [section]  2774  of  the  Civil  Code"  of  Geor- 
gia, adopted  in  1910,  and  as  a  grower  of  water- 
melons, I  hereby  make  application  for  a  ven- 
tilated car  for  the  transportation  of  such  wa- 
termelons, that  being  the  only  car  suitable  for 
such  purpose;  and  you  are  hereby  advised  that 
I  desire  to  load  such  car  on  the  8th  day  of 
July,  1920,  beginning  at  the  hour  of  4  o'clock, 
p.  m.,  at  Ochlocknee,  Georgia.  This  the  6th 
day  of  July,  1920. 

[Signed]  H.  W.  Thompson.' 
"(7)  The  defendant  company  failed  and  re- 
fused to  furnish  a  ventilated  car  to  your  pe- 
titioner in  accordance  with  the  foregoing  de- 
mand, either  within  the  24-faour  period  con- 
templated by  law  for  such  case  or  within  any 
other  period. 

"(8)  The  defendant  company  failed  and  re- 
fused to  respond  to  the  said  application  by  fur- 
nishing to  your  petitioner  any  car  of  any  kind 
whatever  for  the  loading  and  transportation  of 
such  melons,  persisting  in  such  failure  and 
refusal  for  more  than  five  days  following  next 
after  the  service  upon  its  said  agent  of  the  said 
written   application. 

"(9)  The  fair  market  value  of  such  melons, 
loaded  in  a  ventilated  car  at  Ochlocknee,  Ga., 
was  then  and  there,  on  the  8th  and  9th  days  of 
July,  1920.  the  sum  of  $175. 

*'(10)  By  reason  of  the  defendant's  failure 
and  refusal  to  furnish  a  ventilated  car  as  afore- 
said, your  petitioner  failed  to  receive  any  sum 
whatever  for  his  said  melons,  and  the  same 
became  a  total  loss. 

"(11)  By  reason  of  the  defendant's  failure 
and  refusal  to  furnish  a  suitable  car  for  the 
transportation  of  the  melons  aforesaid,  it  has 
injured  and  damaged  your  petitioner  in  the 
sum  of  $175,  and  now  fails  and  refuses  to  pay 
the  said  sum  or  any  part  thereof. 

'"Wherefore,  your  petitioner  brings  this  suit 
to  recover  his  said  damages,  and  prays  process 
and  judgment  accordingly." 

The  Code  sections  referred  to  in  the  head- 
notes  are  as  follows : 

*1t  shall  be  the  duty  of  the  railroad  compa- 
nies of  this  state  to  furnish  to  any  grower  of 
peaches,  apples,  cantaloupes,  watermelons,  or 
other  perishable  products,  suitable  icing  and 
refrigerator  cars,   or  other  suitable  cars  for 


application  is  made  therefor  in  writing  by 
the  shipper  twenty-four  hours  in  advance  of  the 
time  such  car  or  cars  are  wanted  for  loading. 
Such  application  to  be  filed  with  the  nearest 
agent  of  the  railroad  company  to  the  point 
from  which  shipment  is  to  be  made,  and  it 
shall  state  the  time  and  place  from  which  ship- 
ment is  desired."     Civil  Code  1910,  {  2774. 

"Whenever  any  railroad  company  shall  fail 
to  furnish  such  idng  and  refrigerator  cars  as 
required  in  the  preceding  section,  and  the  ship- 
per places  his  product  in  carload  lots,  or,  in 
cases  of  less  than  carload  lots,  expresses  to 
the  agent  of  the  railroad  company  his  willing- 
ness to  pay  charges  for  carload  lots,  then  such 
railroad  company  shall  be  liable  for  the  market 
value  of  such  product  with  interest  thereon. 
The  market  value  to  be  determined  by  the  mar- 
ket value  of  the  product  less  the  dost  of  car- 
riage and  the  usual  expense  of  selling  in  the 
market  to  whidi  the  shipper  intended  shipping 
same,  on  the  day  such  product  would  have  ar- 
rived, had  the  same  been  carried  in  the  usual 
course  of  transportation  on  schedule  time  for 
such  freight.  In  order  to  avail  himself  of  this 
rule  of  damage,  the  shipper  shall  in  writing 
notify  the  agent  of  the  railroad  company  of 
the  market  to  which  he  intended  to  ship  his 
product.  Payment  shall  be  made  by  the  rail- 
road company  for  such  product  within  thirty 
days  after  written  claim  has  been  filed  with 
the  company  therefor.  In  the  event  that  such 
railroad  company  shall  fail  to  make  payment 
as  herein  provided,  or  tender  the  correct 
amount  thereof,  it  shall  be  liable  for  an  addi- 
tional fixed  sum  of  fifty  dollars  for  each  car  as 
liquidated  damages  for  failure  to  perform  its 
duty  in  the  premises;  such  liquidated  damages 
to  be  recovered  in  any  cause '  brought  for  the 
recovery  of  damages  on  the  main  claim,  in  the 
event  recovery  is  had  thereon."  Civil  Code 
1910.  §  2775. 


Clifford  E.  Hay,  of  Thomasville,  for  plain- 
tiff in  error. 

Bennet  &  Branch,  of  Quitman,  and  Merrill 
&  Moore,  of  Thomasville,  for  defendant  in 
error. 

BROYLES,  C.  J.    Judgment  affirmed. 
BLOODWORTH,  J.,  concurs. 
LUKE,  J.,  disqualified. 

BLOODWORTH,  J.  (concurring  special- 
ly). While  I  cannot  concur  In  all  that  is 
said  by  the  Chief  Judge  in  the  first  headnote, 
I  do  agree  with  him  that  the  declaration  does 
not  set  out  a  cause  of  action  either  under  the 
statute  (CivU  Code  of  1910,  §§  2774,  2775), 
or  under  the  common-law  duty  of  a  railroad 
company,  as  a  common  carrier,  to  furnish 
cars  for  the  transportation  of  freight  within 
a  reasonable  time  after  proper  notice. 
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(2$  Ga.  App.  841) 

ATLANTA  POST  CO.  et  al.  v.  McHENRY. 

(No.  11544.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  26,  1921.) 

(ByUahu9  hy  the  CowrU) 

1.  Appeal  and  error  ^=»9I7(3)— No  presump- 
tion of  ruling  on  any  particular  grouni!  of 
demurrer  to  petition  oontaJnIng  general  and 
speoiflo  grounds. 

Where  a  demurrer  to  a  petition  contains 
general  and  specific  grounds,  and  the  court 
passes  an  order  on  the  demurrer,  there  is  no 
presumption  that  the  ruling  was  based  on  any 
particular  ground,  but  the  order  will  be  treat- 
ed as  passing  on  the  entire  demurrer  and  on 
all  its  grounds.  McGlaren  r.  Williams,  132  Ga. 
35%  64  S.  E.  65. 

2.  Appeal  and  error  ^=»853— >Rullng  on  demur, 
rer  held  law  of  case  as  to  right  to  relief  and 
as  to  libelous  diaraoter  of  language  employed. 

In  a  suit  for  libel,  where  the  defendant  ad- 
mits the  use  of  the  language  charged,  and  fails 
to  enter  a  plea  of  justification,  but  files  a  spe- 
cial ground  of  demurrer,  setting  up  specifically 
that  the  words  used  in  the  article  were  not 
per  se  libelous,  and  that  no  special  damages 
were  asked  for,  and  this  demurrer  is  over- 
ruled, and  no  exception  taken  to  such  order, 
the  ruling  on  the  demurrer  becomes  the  law 
of  the  case,  in  so  far  as  it  amounts  to  an  ad- 
judication to  the  effect  that  the  plaintiff  is 
entitled  to  relief,  and  that  the  words  used  in 
the  article  were  libelous  per  se.  The  only 
question  in  such  a  case  remaining  for  the  jury 
to  determine  is  the  amount  of  the  damages  to 
which  the  plaintiff  is  entitled.  Ga.  Northern 
Ry.  Co.  V.  Hutchins  &  Jenkins,  119  Ga.  504,  46 
S.  E.  669;  Johnson  v.  Wheelock,  68  Ga.  624; 
MUler  V.  Central  of  Ga.  Ry.  Co.,  16  Ga.  App. 
855(3),  S7  S.  B.  303.  The  defendant  by  his 
demurrer  having  invoked  a  ruling  upon  the 
precise  question  indicated,  and  having  failed 
to  preserve  exceptions  taken  pendente  lite,  or 
to  enter  direct  exceptions  upon  such  ruling,  he 
cannot,  upon  exception  to  the  Judgment  over- 
ruling the  motion  for  a  new  trial,  be  heard 
in  effect  to  attack  the  judgment  on  the  demur- 
rer, which  he  Eimself  invited,  and  which  had 
become  the  law  of  the  case.  American  Grocery 
Co.  V.  Kennedy,  100  Ga.  462,  28  S.  B.  241. 


3.  Libel  and  slander  ^=> 1 24 (7)— Instruction  as 
to  mitigation  of  damages  by  proof  of  absence 
of  malice  held  not  erroneous. 

The  charge'  of  the  court  relative  to  the  mit- 
igation of  damages,  by  proof  of  the  absence 
of  malice,  was  in  accordance  with  the  provi- 
sions of  section  4429  of  the  Civil  Code  of  1910, 
to  the  effect  that  in  all  actions  for  printed  or 
spoken  defamation,  malice  may  be  inferred 
from  the  character  of  the  charge,  and  that, 
should  its  existence  be  rebutted^  such  proof 
shall  go  in  mitigation  of  damages.  Shipp  v. 
Story,  68  Ga.  47. 

4.  Libel  and  slander  ^==>33— In  action  for  gen- 
eral defamation  by  words  libelous  per  se,  spe- 
cial damages  need  not  be  alleged  or  proven. 

The  court  did  not  err  in  rejecting  testimony 
offered  by  the  defendant  for  the  purpose   of' 


showing  the  absenoe  of  special  damages.  In  an 
action  for  general  damages  on  account  of  words 
spoken  or  written  about  another  which  are  li- 
belous per  se,  it  is  not  necessary  to  allege  or 
prove  special  damage,  and  where  they  are  not 
claimed,  the  defendant  is  not  entitled  to  show 
the  absence  of  special  damage.  Giv.  Oode 
1910,  §  4433;  25  Cyc.  609. 

Stephens,  J.,  dissenting. 

Error  from  Superior  Ck>art,  Fultcm  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Jackson  McHenry  against  the 
Atlanta  Poet  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

T.  J.  Ripley,  of  Atlanta,  for  plaintiffB  in 
error. 

C.  (D.  Maddoz,  of  Atlanta,  for  defendant  in 
error. 

JENKINS,  P.  J.  In  the  demurrer  to  the 
suit  for  libel  the  following  statement  is 
made: 

"Nothing  is  alleged  to  base  the  damages  upon 
the  article  not  being  per  se  Ubelous,  and  de- 
fendants move  to  dismiss  said  suit" 

The  court  overruled  the  demurrer,  and  in 
the  chargre  to  the  Jury  stated  that  the  article 
was  libelous  per  se,  as  bad  already  been  thus 
previously  determined.  The  defendant  ex- 
cepts to  the  charge,  on  the  ground  that  the 
jury  should  have  been  allowed  to  pass  upon 
the  question  whether  the  article  was  libelous 
per  se. 

[I]  It  is  urged  that  the  Judgment  on  the 
on  the  demurrer,  which  set  up  specifically, 
as  the  necessary  basis  of  its  ground,  that  the 
language  used  in  the  article  was  not  libelous 
per  se,  did  not  neoessarily  pass  upon  that 
question;  and  that  consequently  there  has 
been  no  adjudication  to  the  effect  that  the 
words  contained  in  the  published  article  were 
libelous  per  se.  If  this  contention  be  correct, 
then  the  conclusion  stated  in  the  second  divi- 
sion of  the  syllabus  would  not  follow,  since,  as 
was  held  in  McElmurray  v.  Blodgett,  120  Ga. 
9,  47  S.  E.  531,  such  a  Judgment  does  not  con- 
clude a  party  upon  any  question  not  necessa- 
rily invcrived  in  the  decision  on  the  demurrer, 
citing  Ga.  Northern  Ry.  Co.  v.  Hutchins  & 
Jenkins,  119  Ga.  504,  46  S.  E.  659.  As  we  see 
it,  however,  the  distinction  between  the  in- 
stant case  and  the  McElmurray  Case  is  clear 
and  well  defined.  In  that  case  the  court  h^d 
that  the  decision  on  the  demurrer  did  not  nec- 
essarily Include  a  construction  as  to  the  na- 
ture of  the  instrument  there  involved,  al- 
though the  demurrer  may  have  itself  urged,, 
as  a  reason  why  the  petition  should  be  dis- 
missed, that  the  paper  was  of  a  certain  named 
and  definite  character;  this  because  tliere 
were  other  allegations  in  the  petition,  settin^r 
up  fraud,  such  as  would  have  authorized  a 
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covery,  eveh  though  the  defendant's  construc- 
tion of  the  contract  was  correct,  and  that  for 
this  reascm  the  court  did  not  necessarily  have 
to  pass  upon  the  character  of  the  instrument 
in  overruling  the  demurrer.  In  the  instant 
case,  as  stated  in  the  demurrer  Itself,  the 
plaintiff  has  failed  to  set  up  or  ask  for  spe- 
cial damages ;  and,  as  stated  by  the  demurrer, 
the  suit  was  for  this  reason  not  maintain- 
able, unless  the  petiti<Hi  showed  the  use  of 
language  by  the  defendant  which  amounted 
to  a  libel  per  se.  Thus,  as  urged  by  the  de- 
murrer itself,  there  could  be  no  recovery  un- 
der any  other  theory.  It  follows,  therefore, 
that,  in  overruling  the  demurrer,  the  court 
necessarily  had  to  determine  whether  the 
language  of  the  published  article  amounted  to 
a  libel  per  se;  this  being  the  sole  and  pre- 
cise question  upon  which  a  ruling  was  in- 
voked. 

[2-4]  The  real  difficulty  of  the  case  strikes 
somewliat  deeper,  however,  and  is  presented 
by  a  consideration  of  the  question  as  to 
whether,  in  ruling  upon  the  demurrer,  the 
judge  necessarily  determined  that  the  words 
of  the  published  article  were  libelous  i^r  se, 
or  whether  he  only  necessarily  determined 
that  tbey  autharieed  such  a  construction, 
thus  leaving  It  for  the  jury  to  say  whether 
the  innuendoes,  which  the  i>etition  sets  up 
by  way  of  explanation,  set  forth  the  true  and 
actual  meaning  of  the  language  used.  The 
I>etltion  sets  forth  by  way  of  Innuendo  an 
explanation  as  to  the  meaning  of  the  lan- 
guage, which  it  is  alleged  charged  the  plain- 
tiff with  a  crime,  and  it  appears  to  be  the 
general  rule  in  such  a  case  that  where  the 
alleged  defamatory  statement  is  ambiguous, 
that  is,  where  it  Is  capable,  as  a  matter  of 
law,  of  being  understood  In  more  than  one 
sense,  it  is  the  office  of  the  innuendo  to  desig- 
nate the  meaning  which  the  plaintiff  pro- 
poses to  establish  as  the  true  and  actual  in- 
tent of  the  language,  and  such  as  was  under- 
stood by  those  who  read  it  It  is  not  the 
office  of  an  innuendo,  when  thus  pleaded  by 
way  of  interpretation,  to  add  to  or  take  from 
the  meaning  of  the  language  itself.  It  can- 
not be  made  to  operate  as  an  averment  im- 
puting to  the  statement  anything  which  is 
not  in  keeping  with  the  usual  and  natural 
meaning  of  the  language  used.  Whether  the 
plaintiff  by  setting  up  the  Innuendo  has  as- 
signed to  a  defamatory  statement  a  meaning 
of  which  it  is  not  logically  capable  is  a 
question  of  law  for  the  court;  but  after  the 
court  has  determined,  as  a  matter  of  law, 
that  the  statement  is  capable  of  the  construe^ 
tion  placed  upon  it  by  the  plaintiff,  it  then 
becomes  a  question  of  fact  for  the  jury  to 
say  whether  or  not  the  alleged  defamatory 
statement  was  in  fact  used  and  understood 
in  the  sense  charged.  Thus  it  will  be  seen 
that  if  all  the  court  did  in  passing  upon  the 
demurrer  was  to  say  that  the  language,  as  a 
matter  of  law,  was  legally  capable  of  being 
understood  as  defamatory,  that  It  was  legally 


CO.  V.  McHENRT  325 

S.B.) 

capable  of  being  construed  as  set  up  by  the 
pleaded  Innuendo,  then  the  ruling  would  not 
amount  to  a  holding  that  the  language  in 
fact  charged  a  crime.  In  other  words,  if  all 
that  the  Judgment  did  was  to  rule  that  the 
language  to  the  publication  was  legally  sus- 
ceptible' of  being  understood  acoordkig  to  the 
interpretation  set  forth  hy  the  petition,  the 
judgment  on  the  d&nurrer  would  not  pre- 
clude the  defendant  on  the  question  as  to 
whether  the  language  itself  was  or  was  not 
actually  libelous  per  se.  It  follows  that,  if 
this  were  a  case  where  the  petition  had  set 
up  and  claimed  special  damages,  the  reason- 
ing just  stated  would  have  proper  applica- 
tion ;  and  in  a  case  of  that  sort  a  ruling  on 
a  demurrer,  which  sought  merely  to  denj 
that  the  words  were  legally  capable  of  the 
meaning  charged,  would  decide  nothing  more 
than  that  such  language  might  be  taken  and 
understood  in  accordance  with  the  explana- 
tion plead  by  way  of  innuendo.  In  a  case 
such  as  that,  the  judgment  would  have  no 
need  to  pass  upon  the  question  as  to  whether 
or  not  the  libel  was  such  per  se. 

The  case  before  us  Is,  however,  of  a  dif- 
ferent nature.  Here,  we  have  a  libel  suit, 
setting  up  and  praying  for  general  damages 
only.  It  could  not  thus  be  maintained  at  all 
unless  the  language  were  libelous  of  its^ 
and  as  a  matter  of  law.  No  special  damages 
being  set  up,  the  language  of  the  publication 
must  be  such  as  would  itself  import  injury 
and  damage.  Dismissal  of  the  case  was 
sought  on  the  specific  ground  of  demurrer 
that  the  language  used  was  not  libelous  per 
se.  Unless  the  language  used  were  libelous 
as  a  matter  of  law,  without  the  aid  of  any 
explanatory  pleading  or  extraneous  proof, 
the  court  should  have  sustained  the  demur- 
rer. Not  having  sustained  it,  the  contrary 
ruling  necessarily  carries  with  it  an  adjudi- 
cation to  the  effect  that  the  language  used 
was  not  only  libelous  when  taken  in  connec- 
tion with  the  pleaded  innuendo,  but  libelous 
per  se. 

But,  it  may  be  urged,  does  not  the  ruling, 
after  all,  go  only  to  the  extent  of  holding 
that  the  language  Is  legally  susceptible  of  be- 
ing construed  as  libelous  per  se?  If  this  were 
true,  the  effect  would  be  to  hold  that  the  lan- 
guage, though  necessary  to  be  taken  in  con- 
nection with  and  supported  by  the  explana- 
tion and  interpretation  pleaded  by  way  of 
innuendo,  could  nevertheless,  as  a  matter  of 
law,  be  construed  as  a  libel  of  Itself  and 
within  itself.  That  is  to  say,  the  language 
Itself  is  libelous  within  itself  and  of  itself, 
although  it  is  required  that  this  construction 
of  the  language  be  supported  by  explanatory 
pleading  and  extraneous  proof.  This  would 
seem  to  be  an  anomaly.  It  would  be  similar 
to  saying  that  a  given  act  could  be  accounted 
as  negligence  per  se,  although  it  required  the 
finding  of  a  jury  to  determine  its  character 
as  such.    Negligence  which  is  negligence  per 
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86,  and  words  which  are  libelous  per  se,  are 
such  as  a  matter  of  law.  In  either  case,  if 
the  finding  of  a  jury  Is  necessary  to  deter- 
mine the  character  of  the  act  or  of  the 
words,  this  is  proof  positive  that  its  charac- 
ter is  not  fixed  as  a  matter  of  law.  Words 
which  require  support,  interpretation,  and 
explanation  by  pleading  and  extraneous 
proof  cannot  therefore  be  taken  as  libelous 
within  themselves  merely  because  the  charge, 
when  thus  supported,  relates  to  a  crime.  If 
it  takes  the  verdict  of  the  Jury  to  establish 
the  fact  that  it  is  libelous  at  all,  it  necessa- 
rily follows  that  it  cannot  be  so  accounted 
simply  as  a  matter  of  law.  When  the  Judge, 
passing  upon  the  specific  question  raised  by 
the  demurrer,  ruled  that  the  language  used 
in  the  publication  was  itself  libelous  per  se, 
he  must  necessarily  liave  determined  that 
this  was  true  without  the  aid  of  any  interpre- 
tation pleaded  by  way  of  innuendo.  This  be- 
ing true,  whether  his  decision  was  right  or 
wrong  makes  no  difference;  no  exception 
having  been  made  thereto.  Having  decided 
that  the  language  of  the  publication  was  li- 
belous per  se,  he  necessarily  determined  that 
it  charged  a  crime  independently  of  the  in- 
nuendo pleaded  in  its  support.  His  holding 
on  the  exact  point  raised  by  the  defendant, 
to  wit,  that  the  words  themselves  were  libel- 
ous per  se,  was  equivalent  to  a  holding  that 
the  innuendo  pleaded  in  the  petition  was 
mere  surplusage,  since  words  which  are  li- 
belous per  se  must  be  able  to  stand  alone 
without  the  aid  of  any  innuendo  pleaded  in 
their  support. 

In  Central  of  Georgia  Railway  Co.  v.  Shef- 
tall,  118  Ga.  865,  867,  45  S.  B.  687,  688,  the 
Supreme  Court,  speaking  through  Mr.  Justice 
Lamar,  said: 

"Words  which  are  clearly  not  daf amatory 
cannot  have  their  natural  meaning  changed  by 
innuendo.  Words  iokioh  are  libelous  per  se  do 
not  need  an  innuendo.  [Italics  ours.]  But  be- 
tween these  two  extremes  are  found  many  ex- 
pressions which  may  be  ambiguoas,  and  the  real 
meaning  can  then  be  explained  by  reference  to 
the  circumstances.  It  is  for  the  jury  in  sudi 
instances  to  say  whether,  in  view  of  all  the 
facts,  the  writing  was  libelous.  It  then  becomes 
a  part  of  the  plaintiffs  case  to  prove  the  alle- 
gations in  the  innuendo,  and  to  show  that  the 
words  were  really  libelous  under  the  circum- 
stances, and  that  those  who  read  understood 
them  in  the  sense  alleged." 

Following  the  principle  thus  laid  down  by 
the  Supreme  Court,  it  Is  our  opinion  that 
when  the  trial  judge  ruled  that  the  words  of 
the  article  were  libelous  per  se,  he  necessa- 
rily must  have  determined  that  they  should 
be  so  taken  independently  of  any  innuendo 
set  up  by  the  petition,  since,  under  the  au- 
thority quoted,  if  the  words  were  not  libel- 
ous per  se  without  it,  it  could  not  be  so  ac- 
counted when  thus  supported.  A  petition 
•cannot  be  based  upon  ambiguous  language 
which  is  manifestly  uncertain  as  to  whether 


f  the  meaning  of  the  words  was  intended  to  be 
libelous,  except  where  the  petition  is  support- 
ed by  innuendoes  pleaded  by  way  of  interpre- 
tation. It  would  seem  to  be  equally  true  that 
if  the  petition  cannot  stand  without  the  aid 
of  explanatory  interpretation,  such  ambigu- 
ous language  standing  by  itself  alone  would 
not  be  sufilcient  to  impute  injury  and  damage 
as  a  matter  of  law.  In  this  case,  there  being 
no  special  damages  prayed  for,  the  judge 
must  have  held  that  the  language  was  not 
ambiguous,  and  that  it  charged  a  crime — ^not 
that  it  could  have  charged  it  as  set  forth  by 
the  pleaded  innuendo,  but  that  it  did  so  in- 
dependently of  such  pleaded  interpretation. 
In  order  to  render  the  ruling  he  made,  it  was 
necessary  that  he  treat  as  mere  surplusage 
the  innuendo  pleaded  by  way  of  interpreta- 
tion, and  to  hold  that  the  language  itself 
charged  a  crime. 
Judgment  affirmed. 

HILIi,  J.,  concurs. 

STEPHENS,  J.  (dissenting).    *'A  libel  Is  a 
false  and  malicious  defamatiim  of  another, 
expressed  in  print,  or  writing,  or  pictures,  or 
signs,  tending  to  injure  the  reputation  of  an 
individual,  and  exposing  him  to  public  ha- 
tred, contempt,  or  ridicule,"    Civil  Code  1910, 
§  4428.   There  is  authority  to  the  effect  tliat 
any  defamatory  charge  amounting  to  a  libel 
is  actionable  without  proof  of  special  damage 
to  the  person  against  whom  the  charge  is  di- 
rected.   Bigelow  on  Torts  (8th  Ed.)  285.    Be 
that  as  it  may,  it  is  certainly  true  thiit  a 
libel  which  imputes  to  a  person  a  crime  pun- 
ishable by  law  is  actionable  without  proof  of 
special  damage.    Such  a  charge  is  inherently 
harmful  and  injurious  to  the  person  against 
whom  it  is  directed,  and  damage  is  therefore 
presumed.    Such  a  libelous  charge  is  acticm- 
able  per  se.    This  is  so  whether  the  words 
directly,  ex  vi  termini,  or  indirectly  by  inti- 
mation or  innuendo,  make  the  charge.    The 
charge  is  just  as  effectually  harmful  without 
proof  of  special  damage,  and  therefore  ac- 
tionable  per    se,    whether   it   results   frmn 
words    which    directly    and    unequivocally 
make  the  charge,  or  from  words  which  do  so 
indirectly  or  by  inference.     It  is  therefore 
the  harmful  effect  of  the  defamatory  Ian> 
guagc  which  renders  it  actionable  per  se,  and 
not  its  directness  or  unequivocal  nature.    To 
indirectly  intimate,  as  in  the  instant  case, 
that  one  is  an  embezzler  or  a  thief,  by  charg- 
ing that  he  wants  to  get  his  paws  upon  tlie 
money,  if  such  language  can  be  construed,  as 
making  such  charge,  is  just  as  inherently 
harmful  without  proof  of  special  damage  as 
to  directly  and  unequivocally  and  in  express 
language  make  the  charge.    See,  in  this  con- 
nection, Odgers  on  Libel  &  Slander  (5th  E2d.> 
39  et  seq.;    Pollock  on  Torts  (10th  E3d.)  249 
et   seq.;    Bigelow   on   Torts   (8th  Ed.)    284; 
Cooley  on  Torts  (3d  Ed.)  376,  400;  Newell  on 
Libel  &  Slander  (3d  Ed.)  334,  362;  Coopes*  v. 
Perry  Ehidley  (Ga^  247;  18  Am.  &  Eng.  ICncy. 
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of  Law,  865  et  seq.,  969;  25  Cyc.  250,  452. 
Whether  or  not  in  any  case  the  court  can 
without  the  aid  of  a  Jury  construe  the  mean- 
ing of  alleged  defamatory  words,  yet,  where 
the  words  are  reasonably  susceptible  of  a 
defamatory  meaning  as  well  as  an  innocent 
one,  and  where  the  defamatory  meaning  must 
be  supplied  by  inference  or  innuendo,  the 
question  then  as  to  what  meaning  attaches 
to  the  language  is  clearly  and  without  doubt 
one  for  the  Jury.  Beazley  v.  Raid,  68  Ga. 
380;  Morgan  v.  Black,  132  Oa.  67,  63  S.  E. 
821 ;  Odgers  on  Libel  and  Slander  (5th  Ed.) 
110,  116, 129,  688 ;  Newell  on  Libel  and  Slan- 
der (3d  Ed.)  352.  The  trial  judge  therefore 
erred,  as  contended  by  the  defendant,  in 
eliminating  this  question  from  the  consid- 
eration of  the  jury,  unless  his  ruling  up- 
on the  defendant's  demurrer  can  be  con- 
strued, as  claimed  by  my  colleagues  in  the 
majority  opinion,  as  having  adjudicated  that 
the  alleged  defamatory  words  directly  and 
ex  vl  termini  made  a  defamatory  charge  ac- 
tionable per  se.  I  am  of  the  opinion  that  no 
such  question  was  adjudicated  upon  the  de- 
murrer, and  therefore  iqust  dissent  from  the 
judgment  of  afiQrmance. 

I  submit  that  the  trial  judge.  In  overruling 
the  defendant's  demurrer  to  the  petition,  has 
adjudicated  only  that  the  alleged  defamatory 
publication  was  actionable  per  se  in  the  sense 
above  stated,  and  that  therefore  the  petition 
set  out  a  cause  of  action  without  alleging 
special  damage.     The  demurrer  was  based 
upon  the  ground  that  no  cause  of  action  was 
set  out  In  the  petition,  since  the  alleged  de- 
famatory publication  was  not  '"per  se  libel- 
ous"  and  no  special  damage  was  alleged. 
The  expression  **not  being  per  se  libelous," 
as  used  by  the  defendant  in  the  demurrer, 
can  only  mean  that  the  alleged  defamatory 
words    are   not    actionable   per    se.     It    is 
not    to  be  construed  as  meaning  that  the 
words  are  not  unequivocal  or  not  directly 
defamatory.    Since  defamatory  language  may 
be  actionable  per  se  without  proof  of  special 
damage,  whether  the  language  directly  or  by 
inference  makes  a  charge  which  Is  In  itsSlf 
defamatory  without  proof  of  special  damage, 
a  demurrer,  based  upon  the  ground  that  a 
petition  in  a  suit  for  libel  sets  out  no  cause 
of  action  because  the  alleged  defamatory  pub- 
lication is  not  **per  se  libelous"  and  no  spe- 
cial damage  is  set  out,  can  only  be  construed 
as    meaning   that    the   alleged    defamatory 
charge  is  not  actionable  per  se.    If,  therefore, 
the    order  overruling  the  demurrer  adjudi- 
cates only  that  the  alleged  defamatory  charge 
upon  which  the  suit  is  based  is  actionable 
per  se,  it  Is  not  an  adjudication  that  the  lan- 
guage directly  and  unequivocally  makes  a 
defamatory  charge.    Despite  such  an  adjudi- 
cation. It  was  nevertheless  error  to  withdraw 
from  the  jury  the  question  as  to  the  meaning 
of  tlie  language  used. 

Conceding,  however,  that  the  language,  in 
the  demurrer  that  the  publication  was  not 


**peT  se  libelous^  means  that  the  words  are 
not  directly  or  ex  vi  termini  libelous,  it  can- 
not be  said  that  the  trial  judge,  In  overruling 
the  demurrer,  adjudicated  that  the  words 
w^re  directly  and  ex  vl  termini  libelous.  An 
order  upon  a  demurrer  is  an  adjudication  of 
those  questions  only  which  must  necessarily 
have  been  adjudicated  to  sustain  the  order. 
It  is  not  an  adjudication  of  any  question  the 
decision  of  which  Is  not  necessary  for  the 
purpose  of  sustaining  the  order.  McElmur- 
ray  v.  Blodgett,  120  Ga.  9,  47  S.  B.  531; 
Wheeler  v.  Board  of  Education,  etc.,  12  Ga. 
App.  152,  76  S.  E.  1035.  Therefore,  the  judg- 
ment overruling  the  demurrer  to  the  petition, 
and  thereby  sustaining  the  petition,  cannot  be 
an  adjudication  that  the  alleged  defamatory 
words  were  directly  and  unequivocally  libel- 
ous, since  it  was  not  necessary  so  to  decide 
in  order  to  sustain  the  petition.  The  order 
overruling  the  demurrer  and  sustaining  the 
petition  adjudicates  only  that  the  petition 
sets  out  a  cause  of  action,  and  a  cause  of 
action  may  be  set  out,  without  alleging 
special  damage,  whether  the  defamatory 
words  directly  and  unequivocally  make  the 
libelous  charge,  or  whether  they  do  so  In- 
directly or  by  inference. 

(26  Ga.  App.  462) 
ALLEN    V.   ARMSTRONG.    (No.    11938.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(SyUahua  by  Editorial  Stalf.) 

Appeal  and  error  ^=9719(10)— Error  must  be 
assigned  on  exceptions  pendente  lite. 

Exceptions  penflente  lite  to  an  order  refus- 
ing to  open  a  default  cannot  be  considered 
when  error  was  not  assigned  thereon  in  the 
main  bill  of  exceptions  and  is  not  assigned  by 
coimsel  in  the  appellate  court  before  the  argu- 
ment begins. 

Error  from  Superior  CJourt,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  Adolphus  Armstrong  against  W. 
M.  Allen.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

L.  D.  MteGregor,  of  Warrenton,  for  plain- 
tiff In  error. 

M.  L.  Felts,  of  Warrenton,  for  def^idfint 
in  error. 

LUKE,  J.  1.  Exceptions  pendente  lite  can- 
not be  considered  unless  error  is  assigned 
thereon,  either  in  the  main  bill  of  exceptions 
or  in  this  court  by  coimsel  for  plaintiff  in 
error,  before  the  argument  begins.  See 
Shaw  V.  Jones  Newton  &  CJo.,  133  Ga.  446  (1), 
66  S.  E.  240,  and  cases  dted.  In  the  Instant 
case  the  bill  of  exceptions  recites  that  to 
the  order  of  the  judge  refusing  to  open  the 
default  which  had  been  entered  the  plaintiff 
in  error  "then  and  there  filed  his  bill  of 
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exceptions  pendente  lite  to  the  ordar  and 
Judgment  of  eaid  judge  refusing  to  op^i  said 
default"  Nowhere  in  the  bill  of  excepticms 
is  there  error  assigned  upon  the  exceptions 
pendente  lite;  nor  was  error  assigned  upon 
the  exceptions  pendente  lite  in  this  court 
by  the  ciounsel  for  plaintiff  in  error  before 
argument  The  decisions  of  the  Supreme 
Ck>urt  which  bind  this  court,  control  this 
question.  Therefore  the  point  which  it  is 
sought  to  raise  by  these  exoepticMis  cannot 
be  considered. 

2.  Although  the  evidence  for  the  plaintiff 
might  have  authorized  a  verdict  for  a  great- 
er amoiuit  than  that  found,  or  for  a  lesser 
amount,  this  fact  will  not  necessitate  a  re- 
versal, at  the  instance  of  the  defendant,  un- 
der the  facts  of  this  case.  For  no  reason  as- 
signed did  the  court  err  in  overruling  the 
motion  for  a  new  trial,  whidi  was  based  on- 
ly on  the  general  grounds. 

Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(128  Va.  123) 

DU   PONT   ENGINEERING   CO.  V.  BLAIR. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1921.) 

1.  Pleading  «=s>430(2)  —  Varianoe  waived  by 
failure  te  object 

In  employe's  action  for  personal  Injaries, 
the  employer  waived  variance  between  the  dec- 
laration pleading  negligence  in  failure  to  pro- 
vide employd  safe  place  in  which  to  work  and 
proof  of  negligence  in  failure  to  warn  inex- 
perienced employ^  of  danger  incident  to  the 
work  by  failure  to  make  timely  objection  to 
variance  under  Code  1919,  §  6250,  where,  if 
such  objection  had  been  made,  the  declaration 
could  have  been  amended  so  as  to  conform  to 
the  theory  that  the  negligence  consisted  in  the 
failure  to  warn  employ^  instead  of  the  failure 
to  provide  safe  place  to  work. 

2.  Pleading  ^=»387— Proof  most  oemeepond  to 
the  allegations. 

Proof  must  correspond  to  the  allegations. 

3.  Master  and  servant  ^=9289 (27)— Contribu- 
tory negligence  of  operator  of  hoisting  ma- 
chinery held  for  Jury. 

In  an  action  for  injuries  to  an  employ^ 
struck  by  a  shell  which  fell  from  an  overhead 
track,  after  he  had  been  engaged  in  elevating 
shells  with  the  machinery  for  several  hours,  the 
question  of  contributory  negligence  held  for 
the  jury. 

4.  Master  and  servant  ^=9288(3)— Assumption 
of  risk  by  operator  of  hoisting  machinery 
held  for  Jury. 

In  an  action  for  injuries  to  an  employ^ 
struck  by  a  shell  which  fell  from  an  over- 
head track  after  he  had  been  engaged  in  ele- 
vating shells  with  the  machinery  for  several 
hours,  the  question  of  whether  he  assumed  the 
risk  held  for  the  jury. 


5.  Evidence  «=»244  (7)— Declarations  of  em- 
ployer's head  safety  man  admissible  In  action 
for  Injuries  to  servant. 

Testimony  as  to  statement  by  the  head  of 
employer's  safety  department  that  the  em- 
ployer had  had  a  great  deal  of  trouble  with  the 
machinery  at  which  plaintiff  had  been  working 
at  time  of  injury  held  admissible  as  against  ob- 
jection that  the  employer  was  not  boimd 
thereby. 

6.  Master  and  servant  ^s>264 (4) —Testimony 
as  to  defective  hoisting  held  admissible  under 
pleading. 

In  an  action  for  injuries  to  an  employ^ 
struck  by  a  shell  which  fell  from  an  overhead 
track,  complaint  alleging  that  employer  negli- 
gently furnished  a  defective,  air  pressure  ele- 
vator with  which  to  work  held  to  warrant  ad- 
mission of  expert  testimony  as  to  whether  the 
shell  would  have  fallen  if  the  machine  had  not 
been  defective. 

7.  Appeal  and  error  ^=:»I050 (2)— Erroneoos  ad- 
mission of  evidence  harmless  In  view  of  is- 
sue. 

In  action  for  injuries  to  employ^  struck  by 
heavy  shell  which  had  fallen  from  overhead 
track  suspended  from  ceiling,  in  which  the  only 
issue  was  whether  the  failure  of  the  employer 
to  warn  and  instruct  employ^  as  to  the  danger 
incident  to  his  work  was  the  proximate  cause 
of  the  accident,  the  admission  of  testimony  that 
the  accident  could  not  have  taken  place  if  the 
machine  had  not  been  defective,  if  error,  was 
harmless. 

8.  Appeal  and  error  ^s»l066— Instrnctlen  held 
harmless  In  view  of  Issue. 

In  action  for  injuries  to  employ^  in  which 
only  issue  was  whether  employer  failed  to 
properly  warn  and  instruct  employ^  with  ref- 
erence to  the  proper  operation  of  machine  at 
which  he  was  working  at  time  of  injury,  in- 
structions as  to  master's  duty  to  provide  serv- 
ants with  reasonably  safe  machinery,  though 
not  appropriately  worded,  held  harmless. 

9.  Trial  ^s»252( I)— Instructions  should  be  ap- 
plicable to  evidence. 

Instruction  should  be  applicable  to  the  evi- 
dence and  the  giving  of  instructions  not  ap- 
plicable thereto,  if  the  jury  is  misled  thereby, 
constitutes  reversible  error. 

Error  to  Circuit  Court,  York  Connly. 

Action  by  Nicholas  M.  Blair  against  the  Dn 
Pont  Engineering  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.'  Af- 
firmed. 

Henley,  Hall,  Hall  &  Peachy,  of  Williams- 
burg, and  Plummer  &  Bohannan,  of  Peters- 
burg, for  plaintiff  In  error. 

E.  V.  Farinholt  and  David  Meade  White, 
both  of  Richmond,  for  defendant  in  error. 

KELLY,  P.  This  is  a  writ  of  error  to  a 
Judgment  in  favor  of  Nicholas  M.  Blair 
against  the  Du  Pont  Engineering  Company  in 
an  action  to  recover  damages  for  personal 
injuries  sustained  by  Blair  while  in  ttie  em- 
ployment of  that  company. 
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At  the  time  of  the  accident  the  Du  Pont 
Engineering  Company  was  engaged  in  the 
business  of  loading  large  caliber  shells  for 
the  United  States  government  at  Penniman, 
in  York  county.  These  shells,  very  much  in 
the  shape  of  an  ordinary  pistol  cartridge, 
were  about  8  Inches  in  diameter,  about  28 
inches  in  length,  and  weighed  in  the  neigh- 
borhood of  200  pounds.  Blair  went  to  work 
for  the  company  on  the  12th  of  August,  1918, 
and  worked  for  two  days  at  the  very  simple 
task  of  cleaning  rust  from  the  shells  by 
means  of  sandpaper  or  a  wire  brush.  On  the 
third  day  he  was  assigned  to  the  work  of 
attaching  and  elevating  shells  to  an  over- 
head track  suspended  from  the  ceiling  of 
the  building  in  which  he  was  employed.  This 
operation  was  perhaps  not  very  difficult  for 
a  man  who  understood  It,  nor  very  complex 
in  its  nature.  To  describe  the  work,  however, 
so  that  the  operation  may  be  clearly  vis- 
ualized from  a  description,  without  any  ocu- 
lar demonstration,  is  not  an  easy  task. 

The  overhead  track  referred  to  consisted 
of  a  single  rail,  in  the  shape  of  an  I  beam, 
suspended  from  the  ceiling  of  the  building. 
On  this  track  were  a  number  of  four-wheeled 
carriers,  called  in  the  record  "pulleys,"  or 
••trolleys,"  or  •*glgs."  Each  carrier  was  com- 
plete In  Itself  and  Independent  of  the  others. 
To  each  of  them  on  the  lower  side  was  at- 
tached a  steel  cable,  extending  toward  the 
floor  of  the  building,  and  used  for  elevating 
or  moving  the  heavy  shells.  By  means  of 
the  cable,  whether  the  same  was  merely 
hanging  loose  or  was  attached  to  the  nose  of 
a  shell,  the  carriers  could  be  moved  by  hand 
back  and  forth  along  the  track.  At  the  low- 
er end  of  each  cable  was  a  hook  which  could 
be  fastened  into  a  hook  on  the  small  end  of 
the  shells.  'The  wheels  of  the  carriers  moved 
on  two  flanges  at  the  lower  side  of  the  rail 
(a  pair  of  wheels  on  each  flange),  and  were 
so  adjusted  that  they  could  not  separate  and 
slip  off  the  flanges. 

At  certain  points  along  the  overhead  track 
were  located  air  hoists,  which  were  operated 
by  compressed  air,  and  at  those  points  a 
short  section  in  the  track  was  so  constructed 
and  adjusted  that  It  could  be  detached  and 
lowered  several  feet  from  its  position  in  the 
permanent  track.  Each  of  these  short  sec- 
tions was  about  8  feet  long.  The  proper  and 
safe  method  of  elevating  and  moving  the 
shells  was  about  as  follows:  The  operator 
would  take  hold  of  the  cable,  move  the  car- 
rier, which  was  about  9  inches  in  length,  to 
a  position  practically  in  the  center  of  the 
short  and  movable  section,  then  by  the  use 
of  a  lever,  lower  the  short  section,  thus 
bringing  the  hook  of  the  cable  in  reach  of  the 
shell  as  it  stood  on  its  end,  attach  the  hook 
to  the  nose  of  the  shell,  and  then  again,  by 
the  use  of  a  lever,  release  the  short  section 
8o  that  it  would  by  air  pressure  go  back  to 
its  place  in  the  permanent  track,  carrying 
the  weight  of  the  shell  with  it    When  the 


short  section  assumed  Its  place  In  the  perma- 
nent track,  the  shell  as  thus  suspended  could 
be  moved  forward  or  backward  on  the  track 
by  means  of  the  cable  and  pulley. 

On  the  short  or  movable  section  of  the 
track,  at  a  distance  of  about  a  foot  from 
each  end,  there  was  a  device  known  as  safe- 
ty catches,  or  safety  dogs,  which  automati- 
cally came  in  place  as  the  short  section  was 
lowered  from  Its  position  in  the  permanent 
track,  and  thus  operated  as  a  stop  or  brace 
to  prevent  the  carrier  from  rolling  off  at  ei- 
ther end  while  the  short  section  was  discon- 
nected. 

There  was  a  conflict  In  the  evidence  as  to 
whether  the  foreman,  a  youth  19  years  of 
age,  who  put  Blair  to  work  at  these 
carriers,  explained  to  him  the  Imperative 
Importance  of  seeing  that  the  carrier  was  be- 
tween the  safety  dogs  before  he  lowered  the 
short  section.  To  one  who  understood  the 
mechanism,  it  would  be  readily  apparent 
that,  if  the  trolley  was  not  in  proper  posi- 
tion— that  is,  if  it  was  allowed  to  be  entirely 
clear  of  the  safety  dogs  at  either  end — ^it 
would  be  likely  to  run  off  of  the  end  of  the 
track  as  soon  as  It  was  lowered,  or  certainly 
when,  with  the  heavy  shell  attached,  it  start- 
ed back  towards  the  ceiling.  The  foreman 
who  directed  Blair  to  take  up  this  new  work 
says  that  he  fully  Instructed  and  warned  him 
in  this  respect  Blair  says  he  gave  him  no 
warning  whatever,  but  simply  told  him  to 
raise  and  lower  the  track  by  means  of  the 
lever,  and  did  not  intimate  to  him  that  thero 
would  be  any  danger  of  the  trolley  running 
ofl*  under  any  circumstances. 

Blair  had  been  working  at  this  Job  for 
several  hours,  and  had  elevated  quite  a  num- 
ber of  shells.  While  so  engaged,  however, 
and  after  the  lapse  of  several  hours,  he 
lowered  a  section  of  trade,  attached  a  shell 
to  the  hook  in  the  cable,  and,  as  the  track 
was  ascending  in  response  to  his  use  of  the 
lever,  the  trolley,  which  Instead  of  being  be- 
tween the  dogs  was  entirely  outside  of  thenr 
and  near  the  end  of  the  section,  rolled  off 
and  thus  allowed  the  shell  to  fall,  inflicting 
the  Injury  for  which  this  suit  was  brought 

We  have  stated  that  the  accident  was  due 
to  the  fact  that  the  trolley  was  at  the  end 
of  the  short  section  instead  of  being  prop- 
erly placed  between  the  safety  dogs.  This 
does  not  seem  to  have  been  the  plaintiff's 
original  theory,  nor  did  his  testimony  in  the 
outset  tend  to  establish  any  such  theory.  Up- 
on the  contrary,  he  testified  at  one  or  more 
points  in  his  evidence  that  the  short  section 
of  track  itself  came  down  with  the  trolley. 
It  is  stated  In  substance  in  the  opening  brief 
for  the  company  that  the  plaintiff  abandoned 
the  latter  contention  before  the  end  of  the 
trial,  and  was  brought  to  rely  upon  the  the- 
ory that  although  the  mechanism  itself  was 
in  proper  working  order  and  free  from  de 
fects,  it  was  dangerous  to  an  operator  whc 
did  not  understand  that  the  trolley  could 
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move  from  the  center  of  the  track  and  fall, 
and  that  the  plaintiff  had  no  such  knowl- 
edge, and  was  not  properly  instructed  and 
warned  In  that  respect  by  the  defendant  be- 
fore he  was  put  to  work.  This  position  does 
not  seem  to  be  controverted,  seems  to  be 
borne  out  by  the  general  course  of  the  trial, 
as  shown  in  the  record,  and,  as  it  was  insist- 
ed upon  by  the  plaintiff  In  error,  we  may 
safely  assume  that  to  dedd0  the  case  ac- 
cordingly cannot  operate  to  its  prejudice. 
We  shall  therefore  deal  with  the  case  upon 
that  theory. 

There  were  two  counts  in  the  declaration. 

In  the  first  the  negligence  charged  was: 

That  the  defendants  "did  negligently,  care- 
lessly, and  wrongfully  furnish  and  provide  the 
said  plaintiff  with  a  defective,  unsafe,  and  dan- 
gerous air  pressure  elevator  with  which  to 
work,  which  said  air  pressure  elevator  the  said 
defendants  on  the  day  and  year  aforesaid  knew 
was  defective,  unsafe,  and  dangerous,  or  they 
could  have  known  it  by  the  exercise  of  ordi- 
nary care  on  their  part.' 


tt 


The  negligence  charged  In  the  second  count 
was: 

That  the  defendants  "did  negligently,  care- 
lessly, and  wrongfully  fail  and  neglect  to  fur- 
nish and  provide  the  said  plaintiff  with  a  rea- 
sonably safe  place  in  which  to  work  while  in 
the  discharge  of  his  said  duties  in  the  exer- 
cise of  ordinary  care  on  his  part,  all  of  which 
the  said  defendants  knew,  or  could  have  known 
by  the  exercise  of  ordinary  care  on  their  part, 
♦  .♦  ♦ "  and  "that  the  said  place  where  he 
was  required  to  work  in  the  discharge  of  his 
<]utie8  aforesaid  was  dangerous  and  exposed 
him  to  extraordinary  hazard  to  his  life  and 
limb,  without  knowledge  on  his  part.  The  place 
was  rendered  dangerous  by  reason  of  the  de- 
fective condition  of  the  said  air  pressure  eleva- 
tor, which,  by  reason  of  the  defect,  was  lia- 
ble to  fall  upon  and  injure  the  said  plaintiff 
without  default  on  his  part  and  while  he  was 
in  the  discharge  of  his  duties  aforesaid  in  the 
exercise  of  ordinary  care."  ^ 

The  first  error  assigned  is  that  the  trial 
tK>urt  Improperly  refused,  upon  the  motion  of 
defendant,  to  enter  final  judgment  in  its  fa- 
vor, pursuant  to  the  provisions  of  section 
6251  of  the  Code.  This  section  provides  that, 
when  the  verdict  of  the  jury  in  a  civil  case 
is  set  aside  by  a  trial  court  upon  the  ground 
that  it  is  contrary  to  the  law  and  the  evi- 
dence, or  without  evidence  to  support  it,  a 
new  trial  shall  not  be  granted  if  there  is 
sufllcient  evid^ice  before  the  court  to  enable 
it  to  decide  the  case  upon  its  merits,  but 
such  final  judgment  shall  be  entered  as  to 
the  court  shall  seem  right  and  proper. 

[1 , 2]  In.  support  of  this  assignment  it  is 
contended:  First,  that  the  plaintiff  failed  to 
prove  any  actionable  negligence  on  the  part 
of  the  defendant.  The  gist  of  the  argument 
is  that  there  was  no  proof  of  any  defect  in 
the  machinery  rendering  the  place  unsafe, 
and  that,  as  these  were  the  only  allegations 
of  negligence  in  the  declaration,  the  plaintiff 


has  failed  to  make  out  his  case.  In  deal- 
ing with  this  contention  we  are  assuming; 
as  already  indicated,  that  there  was  no  proof 
to  show  that  the  machinery  was  not  in  good 
working  order  and  reasonably  safe  for  one 
acquainted  with  the  dangers  ordinarily  in- 
cident to  the  work.  Upon  this  assumption 
it  may  be  said,  as  a  general  proposition  of 
law,  that  there  would  be  no  liability  in  the 
absence  of  allegation  and  proof  that  the  de- 
fendant failed  properly  to  warn  and  instruct 
the  plaintiff  in  respect  to  such  hazards  of  the 
operation  as  he  w^ould  not  be  bound  to  know 
because  of  their  open  and  obvious  character. 
It  is  elementary  and  familiar  law  that  the 
proof  must  correspond  to  the  allegations. 
But  to  avail  itself  of  this  rule  the  defendant 
was  required  to  make  timely  objection  to  the 
variance.  See  Code  1919,  §  6250;  Va.  &  S. 
W.  R.  CJo.  V.  Bailey,  103  Va.  205,  227,  49  S.  E. 
33;  Conrad  v.  Elliscm-Harvey  Co.,  120  Va. 
458,  463,  91  8.  E.  763,  Ann.  Cas.  1918B,  1171. 
In  this  case  the  plaintiff  himself,  who  was 
the  first  witness  in  the  case,  testified  directly 
to  the  fact  that  he  was  put  to  work  without 
any  instructions  as  to  the  dogs,  and  without 
any  warning  as  to  the  necessity  of  placing 
the  trolley  in  the  center  of  the  movable  track 
to  insure  the  operation  of  the  safety  catches. 
After  testifying  at  some  length,  and  stating 
very  emphatically  that  he  had  been  operating 
the  machinery  exactly  as  he  had  been  shown 
by  the  foreman,  and  without  in  any  way  dis- 
regarding any  of  his  instructions,  he  was 
asked  the  following  question  and  gave  the 
following  answer: 


*ti 


Q.  I  understood  that  you  told  the  jury — I 
do  not  want  to  keep  on  repeating  questions, 
but  I  believe  you  told  the  jury  that  Mr.  Taylor 
did  not  warn  you  at  all? 

"A.  Not  in  the  slightest  degree  of  any  dan- 
ger that  might  possibly  happen  even.' 


>fl 


Again,  when  he  had  been  recalled,  and  be- 
fore the  testimony  in  chief  in  his  behalf  had 
been  completed,  he  was  asked  the  following 
questions  and  gave  the  following  answers: 

"Q.  Mr.  Crandall  (plaintiff's  witness),  whom 
you  heard  testify,  told  the  jury  that  this  gig 
or  trolley,  if  it  got  near  your  right-hand  cor- 
ner, was  always  liable  to  slip  or  fall  off.  Did 
you  know  that? 

"A.  Not  until  Mr.  Crandall  said  so. 

"Q.  You  told  the  jury  that  Mr.  Taylor  (de- 
fendant's foreman)  showed  you  how  to  operate 
the  machine.  Did  he  tell  you  about  that? 

**A.  Not  a  word. 

"Q.  All  he  told  you  to  do  was  to  work  the 
levers? 

"A.  Yes,  sir.'* 

If  the  defendant  had  objected  to  this  tes- 
timony, or  had  moved  to  strike  out,  it  Is  quite 
probable  that  the  court  would  have  sustained 
the  objection  on  the  ground  that  it  did  not 
appear  to  be  within  the  allegations  of  the 
declaration,  but  the  plaintiff  would  then  have 
had  an  opportunity  to  amend  his  allegations 
to  conform  to  the  proof,  and  doubtless  would 
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have  made  such  amendment    The  defendant,  [  for  defendant  at  Penniman  for  abont  six 


however,  neither  objected  to  the  evidence 
nor  moved  to  strike  it  out,  but,  on  the  other 
hand,  introduced  proof  to  the  contrary,  and 
the  conflict  thus  arising  was  a  question  for 
the  jury.  The  question  of  variance  between 
the  allegation  and  the  proof  was  waived,  and 
cannot  now  be  raised. 

[3, 4]  It  is  further  contended  that  the  court 
ought  to  have  set  aside  the  verdict  and  en- 
tered final  judgment  for  the  defendant  be- 
cause the  plaintiff:  (1)  Assumed  the  risk  of 
the  danger  which  resulted  in  his  injury; 
and  (2)  was  guilty  of  contributory  negligence. 
As  to  these  contentions,  It  is  sufficient  to  say 
that  the  machinery  and  its  operation,  though 
simple  enough  when  explained  and  imder- 
stood,  was  unusual  in  its  character,  and  that 
from  the  testimony  before  us  we  think  the 
questions  of  whether  the  plaintiff  assumed 
the  risk  or  was  guilty  of  contributory  negli- 
gence were  properly  referred  to  the  jury. 

[i]  The  next  assignment  of  error  is  as  to 
the  admission  in  evidence  of  a  certain  state- 
ment alleged  to  have  been  made  out  of  court 
by  one  Miller.  The  plaintiff  in  the  course  of 
his  examination  in  chief  testified  that  Mil- 
ler '*was  the  head  safety  man  at  the  plant 
while  I  was  there,"  "the  chief  safety  man 
for  the  whole  plant" ;  that  while  the  plain- 
tiff was  at  the  hospital  at  Penniman,  where 
he  had  been  sent  by  the  defendant  for  treat- 
ment, he  was  asked  by  the  physician  who 
was  treating  him,  in  the  presence  of  Mr. 
Bllller,  to  state  how  and  under  what  circum- 
stances he  was  injured;  that  he  replied 
**that  I  was  elevating  shells  and  as  this 
shell  that  hit  my  foot  went  up,  the  safety  had 
failed  to  catch  and  it  came  down  on  my 
foot";  and  that  thereupon  Miller  turned  to 
the  doctor  and  said,  "Doctor,  we  have  had  a 
great  deal  of  trouble  with  that  machinery." 
This  testimony  was  objected  to  upon  the  sole 
ground,  so  far  as  the  record  shows,  that  "it 
had  not  been  shown  that  Mr.  Miller  had  any 
right  to  bind  the  defendant  here^  although  he 
was  an  employ^.  Miller  ought  to  have  been 
brought  here." 

We  are  of  opinion  that  the  court  did  not 
err  in  the  admission  of  this  evidence.  In  the 
absence  of  proof  to  the  contrary,  which,  if 
it  existed,  could  easily  have  been  produced 
by  the  defendant,  it  is  a  perfectly  natural 
and  fair  Inference  from  what  the  witness 
said  that  Miller  was  an  employ^  of  the  de- 
fendant company,  was  the  head  of  its  safety 
department,  and  was  present  at  the  hospital 
In  connection  with  the  plaintiff's  injury  in 
the  regular  course  of  his  business.  This 
being  true,  his  statement  was  clearly  admis- 
sible. Lynchburg  Telephone  Go.  v.  Booker, 
103  Va.  594,  604,  50  S.  E.  148;  Washington- 
Va.  Ry.  Co.  v.  Deahl,  126  Va.  141,  145,  100 
S.  E.  840. 

The  admission  in  evidence  of  a  statement 
by  the  plaintiff's  witness  Crandall  is  also  as- 
signed as  error.    This  witness  had  worked 


months,  and  while  it  appears  that  he  had 
only  actually  worked  eight  days  in  the  par- 
ticular building  in  which  plaintiff  was  in- 
jured, his  testimony  showed  perfect  familiar- 
ity with  the  machinery  and  its  operation.  At 
the  conclusion  of  his  testimony  in  chief,  he 
was  asked  the  following  question,  and,  over 
the  objection  and  exception  of  the  defendant,, 
was  allowed  to  make  the  following  answer: 

"Q.  Now,  I  will  repeat  the  question:  I  want 
you  to  tell  the  jury  whether  or  not  this  thing 
in  here  (indicating  gig)  could  have  fallen  if. 
the  machine  had  not  been  defective. 

"A  I  do  not  see  how  it  could." 

[6,  71  The  first  objection  urged  against  this- 
testimony  is  that  the  witness  had  not  quall^ 
fled  as  an  expert,  and  had  not  shown  any 
particular  knowledge,  science,  skill,  or  art  in* 
the  construction  or  the  operation  of  air  pres- 
sure elevators  not  possessed  by  ordinary 
persons.  The  objection  does  not  appear  to  be* 
sound.  Upon  the  contrary,  the  witness  gave- 
perhaps  the  best  description  of  the  operation 
to  be  found  In  the  record,  and  evinced  very 
great  familiarity  with  and  very  accurate 
knowledge  of  the  machine.  A  further  objec' 
tion  urged  against  this  evidence  is  that  U 
did  not  relate  to  any  allegation  in  the  dec- 
laration. The  mere  reading  of  the  allega« 
tions  above  set  forth  and  a  comparison  there- 
of with  the  question  and  answer  will  show 
that  this  point  is  not  well  taken.  In  any 
view  of  the  matter,  however,  the  evidence 
was  immaterial,  and  its  admission,  even  if 
erroneous,  was  harmless.  The  case  quite 
plainly  appears  to  have  narrowed  down  at 
the  trial  to  the  question  of  whether  the  prox- 
imate cause  of  the  accident  was  or  not  the 
failure  of  the  defendant  to  warn  and  instruct 
the  plaintiff.  Crandall  himself  admitted  on 
crossrexamination,  and  it  was  conclusively 
proved,  that  the  trolley  could  run  ott  if  not 
placed  in  the  center  of  the  short  section  and 
between  the  dogs;  and  before  the  case  went 
to  the  jury  it  must  have  been  understood  by 
everybody  connected  with  the  trial  that  the 
accident  was  due  to  the  fact  that  the  troUcy 
was  not  properly  placed,  and  that  the  sole 
question  for  determination  was  whether  the 
defendant  was  liable  to  the  plaintiff  for  a 
failure  of  duty  in  warning  and  instructing 
him  in  this  particular. 

This  brings  us  to  the  question  of  instruc- 
tions. Plaintiff's  instruction  No.  1,  the  giv- 
ing of  which  is  assigned  as  error,  was  as 
follows: 

"The  court  instructs  the  jury  that  it  is  the 
paramount  duty  of  the  master  to  use  ordinary 
care  and  diligence  to  provide  his  servants  with 
reasonably  safe  machinery  and  appliances  and 
such  as  are  reasonably  calculated  to  assure  his 
safety,  and  to  inspect  and  examine  their  machin- 
ery from  time  to  time  for  the  purpose  of  dis- 
covering and  repairing  defects  therein.  If^ 
therefore,  the  master  knew,  or  could  have 
known,  if  he  had  used  such  care  to  ascertain 
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the  fact,  that  the  air  pressure  and  elevator  or 
appliances  which  he  had  provided  for  his  serv- 
ants were  defective  and  unsafe,  and  that  the 
servant,  without  any  negligence  upon  his  part, 
was  injured  thereby,  the  master  is  liable,  and 
the  Jury  should  find  for  the  plaintiff.' 


t» 


[8]  This  instmctloD  was  not  appropriately 
worded,  but,  in  view  of  the  fact  that  the  is- 
sue as  developed  by  the  evideDce  was  as  to 
whether  the  defendant  failed  in  its  duty  with 
regard  to  plaintiffs  safety  by  its  failure 
properly  to  warn  and  instruct  him  with  ref- 
erence to  the  proper  position  of  the  trolley  on 
the  short  section  of  traclc,  we  do  not  think 
the  Jury  could  have  been  misled  by  the  in- 
struction. 

PlaintifiTs  instructions  Nos.  2,  3,  and  4,  ob- 
jected to,  were  brief  abstract  statements 
with  reference  to  the  law  of  negligence  as 
applied  to  the  relation  of  master  and  servant, 
and  were  so  manifestly  correct  and  free  from 
error  that  we  deem  it  unnecessary  to  make 
further  comment  upon  them. 

PlalntliT's  instruction  No.  6  told  the  Jury 
that  it  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  provide  a  reasonably 
safe  place  in  which  the  plaintiff  was  required 
to  work,  and  that,  if  they  believed  that  the 
defendant  knew,  or  by  the  exercise  of  or- 
dinary care  on  its  part  could  have  known, 
that  the  trolley  could  move  from  the  center 
of  the  track  which  came  down,  and  thus  be 
liable  to  fall  with  the  suspended  shell  at- 
tached, and  thereby  rendered  the  place  dan- 
gerous to  the  person  operating  the  machine, 
and  did  not  use  reasonable  care  to  warn  the 
plaintiff  of  the  danger,  and  that  the  plaintiff 
was  ignorant  of  this  fact  and  could  not  by 
the  exercise  of  ordinary  care  on  his  part 
have  discovered  the  danger,  then  the  defend- 
ant is  liable,  and  the  Jury  should  find  for  the 
plaintiff. 

PlaintiiTs  instruction  No.  6  told  the  Jury 
that  it  waa  the  duty  of  the  defendant  to  pro- 
vide a  reasonably  safe  place  in  which  the 
plaintiff  was  required  to  work,  and  that,  if 
they  believed  from  the  evidence  that  the 
place  was  not  reasonably  safe,  that  the  plain- 
tiff was  ignorant  of  this  fact  and  could  not 
by  the  exercise  of  ordinary  care  discover  the 
danger,  it  was  the  duty  of  the  defendant  to 
warn  and  inform  him  of  it,  and  that  in  the 
absence  of  an  official  of  higher  grade  this 
duty  devolved  upon  the  foreman  under  whom 
he  was  working. 

These  two  Instructions  are  objected  to  on 
fhe  ground  that  there  was  no  charge  in  the 


declaration,  except  with  reference  to  the  de- 
fective, unsafe,  and  dangerous  condition  of 
the  machinery,  and  that  therefore  these 
instructions  dealt  with  questions  outside  of 
the  allegation,  and  were  for  that  reason  er- 
roneous. We  have,  however,  seen  that  the 
case  was  tried  upon  a  theory  as  to  which 
the  declaration  might  have  been  amended, 
upon  testimony  which  would  have  been  ap- 
plicable to  the  declaration  as  so  amended, 
and  without  any  objection  to  such  evidence. 
In  tills  view  of  the  case  the  instructions  com- 
plained of,  while  not  as  accurately  phrased 
as  they  might  have  been,  could  not  have  been 
misunderstood  by  the  Jury,  and  cannot  be 
made  the  ground  of  reversal. 

[91  There  should  be  this  further  comment 
made  with  reference  to  the  Instructions: 
The  plaintiff  asked  for  eight,  the  defendant 
for  twelve,  and  the  court  gave  all  of  them 
exactly  as  offered.  These  Instructions,  taken 
literally,  covered  practically  every  question 
of  law  which  could  have  arisen  as  to  the  re- 
spective legal  rights  and  duties  of  the  plain- 
tiff and  defendant,  even  if  the  case  had  been 
one  in  whidi  the  evidence  tended  to  show 
some  defect  rather  than  a  mere  Inherent 
danger  of  the  machinery.  Why  they  were 
asked  for  and  given  In  this  form,  in  view  of 
the  narrow  question  of  fact  presented  by  the 
evidence,  is  not  easy  to  understand.  It  is 
possible  that  they  were  prepared  in  ad- 
vance of  the  actual  introduction  of  the  evi- 
dence, and  afterwards  offered  and  given 
without  much  consideration  or  scrutiny.  Un- 
doubtedly one  of  those  given  for  the  plaintiff 
and  several  of  those  given  for  the  defendant 
might  be  construed  to  assume  that  a  defec- 
tive condition  of  the  machinery  was  Involved 
and  relied  upon  by  the  plaintiff.  The  latter 
was  true  under  the  allegations  of  the  dec- 
laration, but  not  true,  as  we  think,  under  the 
issue  as  developed  at  the  trial.  Of  course,  it 
is  well  understood  that  instructions  ought 
not  to  be  given  which  are  not  applicable  to 
the  evidence,  and  that  to  give  them  consti- 
tutes reversible  error  where  there  Is  reason 
to  suppose  that  they  probably  misled  the 
Jury.  We  do  not  think  there  was  such  prob- 
ability in  this  instance. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  has  been  a  fair  trial  upon  a  nar- 
row issue  fully  understood  by  the  parties, 
the  court,  and  the  Jury,  and  that  we  ought 
not  to  Interfere  with  the  verdict  and  Judg- 
ment. 

Affirmed. 


(129  Va.  774) 

FIELDS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.   March 

17,  1921.) 


L  Homicide  ^s;» 1 40— indictment  for  attempt  to 
murder  held  snfflciently  to  charge  overt  acte. 

Indictment  charging  that  accused  did  feloni- 
ously attempt  to  commit  the  crime  of  murder 
by  discharging  and  shooting  off  a  pistol  at  and 
towards  another,  etc.,  held  sufficiently  to  charge 
the  overt  acts  done  toward  commission  of  the 
ouenae. 


2.  Homicide  ^s» 1 3 1— indictment  sufllclentiy  in- 
formed accused  of  person  upon  whom  attempt 
made. 

Indictment  charging  an  attempt  to  commit 
the  crime  of  murder  by  discharging  a  pistol  at 
another  held  sufficiently  to  inform  accused 
whether  she  waa  charged  with  attempt  to  mur- 
der the  person  named  or  some  one  elsel 
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Brror  to  Circuit  Court,  Tork  County. 

Lou  Emma  Fields  was  convicted  of  an  at- 
tempt to  commit  murder,  and  sbe  brings  er- 
ror.   Affirmed. 

Omitting  the  formal  and  Immaterial  parts, 
the  indictment  in  this  case  contains  the  fol- 
lowing allegations,  namely: 

That  the  accused  "did  feloniously  attempt  to 
commit  the  crime  of  murder  by  taen  and  tiiere, 
with  a  pistol,  then  and  there  charged  and  load- 
ed with  gunpowder  and  leaden  bullets,  wliich 
said  pistol  she,  the  said  Lou  Emma  Fields,  in 
her  hand  then  and  there  held,  then  and  there 
feloniously,  willfully,  and  of  her  malice  afore- 
thought did  discharge  and  shoot  off  at  and  to- 
wards one  David  Tabb,  she,  the  said  Lou  Emma 
Fields,  at  the  time  of  said  shooting  being  close 
enough  to  the  said  David  Tabb  to  be  within 
carrying  distance  of  said  pistol.    *    ' 


3.  Homicide  ^=3» 1 39— Indictment  for  attempt  to 
commit  murder  not  Invalid  for  failure  to 
specify  degree. 

Indictment  charging  attempt  to  commit  the 
crime  of  murder  by  discharging  a  pistol  at  an- 
otuer  held  not  invidid  because  failing  to  specify 
that  the  murder  alleged  to  have  been  attempted 
was  murder  in  the  first  degree. 

4.  HomicMe  ^=s>9^ltttent  to  kill  essential  ele- 
ment of  first  degree  murder. 

The  intent  to  kiu  is  an  essential  element  of 
the  crime  of  murder  in  the  first  degree. 

5.  Homicide  ^=> 1 28— Indictment  for  murder 
need  not  allege  intent  to  kill. 

An  indictment  for  murder  need  not  express- 
ly allege  the  intent  to  kiU,  and  an  indictment 
for  murder  at  common  law  which  does  not  ex- 
pressly charge  such  intent  is  valid  and  sufficient 
to  sui^ort  verdict  of  murder  in  the  first  degree, 
if  the  evidence  is  sufficient  to  establish  the 
murder  was  of  such  degree. 

6.  Homicide  ^==>313(l),  330— Verdict  convict- 
ing of  attempt  to  murder  not  Invalid  because 
net  finding  degree. 

In  a  prosecution  under  indictment  charging 
attempt  to  commit  the  crime  of  murder,  ver- 
dict of  guilty  held  not  invalid  because  it  did  not 
expressly  i^ipear  therefrom  that  the  jury  found 
defendant  guilty  of  attempt  to  commit  murder 
in  the  first  degree,  and,  in  the  absence  of  the 
evidence  or  instructions,  the  appellate  court 
must  presume  that  the  jury  in  fact  found  de- 
fendant guilty  of  an  attempt  to  commit  murder 
in  the  first  degree,  in  which  case  alone  it  could 
have  lawfully  fi^ed  the  punishment  named  in 
the  verdict. 


7.  Criminal  law  <8=>II44(I6)— General  verdict 
presumed  to  be  responsive  to  all  Issues  affeot- 
iug  its  correctness. 

Even  in  dvil  cases  a  general  verdict  is  pre- 
sumed to  be  responsive  to  all  issues  affecting 
its  correctness,  and  it  is  only  wnere  it  affirma- 
tively appears  from  the  record  that  it  is  un- 
certain whether  the  verdict  responds  to  all 
•Qch  issues  that  it  will  be  held  to  be  invalid, 
which  rule  is  still  stronger  in  criminal  caaes. 


•  w 


The  accused  demurred  to  the  indictment 
The  court  overruled  the  demurrer,  and  the 
point  wag  duly  saved.  There  was  a  trial  by 
Jury,  which  resulted  in  the  following  verdict: 

"We,  the  jury,  find  the  accused,  Lou  Emma 
Fields,  guilty  as  charged  in  the  within  indict- 
ment and  fix  her  punishment  at  two  years*  con- 
finement in  the  pemtentiary." 

Whereupon  the  accused  moved  the  court  to 
set  aside  the  yerdict  on  the  ground  that  it 
was  contrary  to  the  law  and  the  evidence, 
which  motion  the  court  overruled,  entered 
judgment,  and  passed  sentence  upon  the  ac- 
cused in  accordance  with  the  yerdict,  and  the 
accused  appeals. 

None  of  the  evidence  introduced  on  the 
trial  and  none  of  the  facts  proved  thereon  is 
shown  in  the  record.  Further,  it  appears 
from  the  record  that  the  jury  ''received  the 
instructions  of  the  court,"  but  they  do  not 
appear  in  the  record. 

The  indictment  was  found  under  the  Vir- 
ginia statute  of  attempts  (Ck>de  1919,  §  4767, 
being  section  3888  of  the  Code  of  1887),  which, 
so  far  as  material,  Is  as  follows: 

**IIow  Atiempis  to  ComnUi  Offenaei  Pwi^ 
iahed.—'Ejverj  person  who  attempts  to  commit 
an  offense,  and  in  such  attempt  does  any  act 
towards  its  commission,  shall,  when  not  other- 
wise provided,  be  punished  as  follows:  If  tiie 
offense  attempted  be  punishable  with  death, 
the  person  "knaking  such  attempt  shsjl  be  con- 
fined in  the  penitentiary  not  less  than  two  nor 
more  than  five  years;  *  *  *  if  it  be  punish- 
able by  confinement  in  the  penitentiary,  he  shall 
be  confined  in  jail  not  less  than  six  nor  more 
than  twelve  months;  if  it  be  punishable  by 
confinement  in  jail  or  fine,  he  shall  be  confined 
in  jail  not  exceeding  six  months  or  fined  not 
exceeding  one  hundred  dollars.    *    •    •" 

Ashton  Dovell,  of  Williamsburg,  for  plain- 
titt  in  error. 

Jno.  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hauls,  Jr.,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

SIMS,  J.  (after  sta£ing  the  facts  as  above). 
The  assignments  of  error  raise  the  questions, 
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wMcb  will  be  disposed  of  in  their  order  as 
stated  below: 

[1]  1.  Does  the  indictm^it  sufflcioitly 
charge  the  overt  acts  done  towards  the  com- 
mission of  the  offense? 

This  question  must  be  answered  in  the  af- 
firmative. 

The  indictment  is  informal  in  some  re- 
spects. It,  however,  follows  the  statute  in 
its  use  of  the  word  "attempt,"  and  further 
charges  that  the  attempt  was  "to  commit  the 
crime  of  murder,"  and  that  the  overt  acts 
done  towards  the  commLssion  of  that  offense 
were,  in  terms  or  in  substance,  that  the  ac- 
cused, on  a  certain  day,  feloniously,  willfully, 
and  of  her  malice  aforethought,  did  discharge 
and  shoot  at  and  towards  one  David  Tabb  a 
pistol,  then  and  th'^ere  held  in  her  hand, 
charged  and  loaded  with  gunpowder  and  lead- 
en bullets,  she  being  at  the  time  of  the  shoot- 
ing close  enough  to  said  Tabb,  with  respect 
to  the  range  of  the  pistol,  to  have  rendered 
the  shooting  at  and  towards  said  Tabb  effec- 
tive of  the  aforesaid  attempt  to  commit  the 
crime  of  murder. 

Concerning  the  overt  acts  in  question,  we 
have  here  a  similar  situation  involved  in 
Cunningham's  Case,  88  Va.  37,  13  S.  E.  309, 
where  the  indictment  under  consideration 
was  for  an  attempt  to  commit  rape  and  was 
foimd  under  the  same  statute  concerning  at- 
tempts as  that  under  which  the  indictment 
was  foimd  in  the  instant  case.  There  the  in- 
dictment was  held  sufficient  in  its  charge  of 
the  overt  acts  done  towards  the  commission 
of  the  offense,  although  it  merely  charged  an 
assault,  w^ithout  charging  any  of  the  specific 
acts  constituting  the  assault.  The  indictment 
before  us  charges  the  acts  constituting  the 
assault,  and  therefore  both  charges  the  as- 
sault and  descends  into  the  particulars  of 
that  charge.  A  fortiori,  imder  the  ruling  in 
the  Cunningham  Case,  the  indictment  in  the 
instant  case  sufficiently  charges  the  overt 
acts  in  question.  See,  also,  Broaddus*  Case, 
126  Va.  733,  101  S.  B.  321. 

[2]  2.  Did  the  indictment  Inform  the  ac- 
cused whether  she  was  charged  with  the  at- 
tempt to  murder  David  Tabb,  jor  some  one 

else? 

We  are  of  opinion  that  the  indictment* 
plainly  charges  and  hence  informed  the  ac- 
cused that  she  was  charged  with  the  attempt 
to  murder  David  Tabb. 

The  following  position  is  taken  for  the  ac- 
cused in  the  petition  for  the  writ  of  error, 
namely: 

"The  indictment  first  charges  an  'attempt  to 
commit  the  crime  of  murder,'  alleging  the  same 
in  the  form  of  a  conclusion,  •  ♦  »  then  goes 
on  by  descriptive  language,  and  alleges  that 
the  accused  fired  a  loaded  pistol  at  and  towards 
one  David  Tabb,  ♦  ♦  ♦  but  nowhere  is  the 
allegation  made  that  the  attempt  was  to  mur- 
der David  Tabb  or  assault  him.  We  submit 
that  the  descriptive  language  is  not  sufficient 
to  support  the  conclusion  of  tne  first  part  of 


the  indictment  thajfc  the  accused  attempted  to 
commit  the  crime  of  mnrdering  David  Tabb." 

The  allegations  of  the  indictment  must  be 
read  as  a  whole.  When  so  read,  we  think 
they  unmistakably  charge  not  only  the  con- 
clusion in  the  first  part  of  the  indictment  that 
the  accused  attempted  to  commit  the  crime 
of  murdering  David  Tabb,  but  also,  where 
they  descend  to  the  particulars  of  fact  on 
which  that  conclusion  is  based,  charge  un- 
mistakably that  the  attempt  was  to  assault 
and  murder  David  Tabb. 

[3]  3.  Is  the  indictment  invalid  because  it 
fails  to  specify  that  the  murder  alleged  to 
have  been  attempted  was  murder  in  the  first 
degree? 

The  question  must  be  answered  in  the  nega- 
tive. 

[4,  5]  The  petition  of  the  accused  correctly 
takes  the  position  that  the  intent  to  kill  is 
an  essential  element  of  the  crime  of  murder 
in  the  first  degree.    See  Williams'  Case,  12S 

Va. ,  104  S.  E.  853,  and  authorities  cited. 

And  it  is  said  in  the  petition  that — 

"The  indictment  says  that  the  accused  fired  a 
pistol  at  and  towards  David  Tabb  while  within 
range,  but  ooes  not  allege  that  the  intent 
existed  to  kiU  him." 

But  it  is  the  settied  law  of  this  state  that 
an  indictment  for  murder  need  not  expressly 
allege  the  intent  to  kill,  and  that  an  indict- 
ment for  murder  at  common  law  (which  does 
not  expressly  charge  the  intent  to  kill)  i.s 
valid  and  sufficient  to  support  a  verdict  of 
murder  in  the  first  degree,  if  the  evidenc;* 
introduced  on  the  trial  is  sufficient  to  estab- 
lish that  the  murder  was  of  that  degree. 
Livingston's  Case,  14  Grat.  (55  Va.)  592,  596: 
Cluverius*  Case,  81  Va.  787.  On  the  same 
principle  we  are  of  opinion  that  an  indictment 
for  an  attempt  to  commit  murder  at  common 
law  is  valid  and  sufficient  to  support  a  ver- 
dict, such  as  that  rendered  in  the  instant 
case,  convicting  the  accused  of  an  attempt  to 
commit  murder  in  the  first  degree,  if  the  evi- 
dence was  sufficient  to  prove  the  commission 
of  that  crime.  As  the  accused  has  not  brought 
before  us  the  evidence  introduced  on  the  trial, 
we  must  presume  that  it  was  sufficient  to  es- 
tablish that  the  attempted  miu-der  was  mur- 
der of  the  first  degree.  Therefore  we  are  of 
opinion  that  the  Indictment  is  valid  in  the 
particular  in  question. 

We  come  now  to  the  only  question  raised  by 
the  assignments  of  error  which  remains  for 
our  consideration,  namely: 

[6,  7]  4.  Is  the  verdict  invalid  because  it 
does  not  expressly  appear  therefrom  that  the 
jury  found  the  accused  guilty  of  the  attempt 
to  commit  murder  of  the  first  degree? 

This  question  also  must  be  answered  in  the 
negative. 

It  is  true  that  under  the  statute  the  Jury 
could  not  in  this  case  have  lawfully  fixed  the 
punishment  named  in  the  verdict,  unless  they 
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in  fact  found  the  accused  guilty  of  an  at- 
tempt to  commit  murder  in  the  first  degree. 
Rut,  in  the  absence  of  the  presentation  to  us 
either  of  the  evidence  or  the  instructions,  we 
must  entertain  every  reasonable  presumption 
in  support  of  the  validity  of  the  action  of  the 
Jury,  and  must  conclude  that  the  attention  of 
the  jury  was  properly  called  to  the  issue  as  to 
the  degree  of  the  attempted  crime,  and  that 
they  in  their  verdict  responded  to  that  as  well 
as  to  all  the  other  issues  in  the  case  which 
affected  the  correctness  of  the  verdict.  Even 
in  dvil  cases  a  general  verdict  is  presumed 
to  be  responsive  to  all  the  issues  in  the  case 
affecting  the  correctness  of  the  verdict 
(Burks'  PI.  &  Pr.  §  300,  p.  535),  and  it  is  only 
where  it  affirmatively  appears  from  the  rec- 
ord that  it  is  uncertain  whether  the  verdict 
responds  to  all  such  issues  that  it  will  be 
held  to  be  invalid  (Winn  Broa  &  Baker,  Inc., 
V.  Lipscombe,  103  S.  £.  623).  This  rule  is 
still  stronger  in  criminal  cases,  for  reasons 
which  we  need  not  enter  into  here. 
The  case  will  therefore  be  affirmed. 


(129  Va.  354) 

BRAGG  V.  JUSTUS  et  al. 

(Sopreme  Court  of  Appeals  of   Virginia. 
March  17,  1921.) 

I.  ExoeptlOBS,  blir  of  ^=s>43(l)— Bill  must  be 
Hied  wlttttn  time  or  eourt  is  without  Juris- 
diction. 

The  filing  of  bills  of  exception  within  the 
time  prescribed  by  law  is  of  the  very  essence 
of  the  jurisdiction  of  the  trial  court,  and,  if  not 
filed  in  such  time,  the  trial  court  cannot  make 
the  bills  a  part  of  the  record  thereafter,  nor 
can  the  matter  be  affected  by  consent  of  coun- 
seL 

2.  Exceptions,  bill  of  <8=»4i(5)— Biil  must  be 
filed  within  60  days  after  rendition  of  Judg- 
ment. 

Where  Judgment  was  rendered  February  2, 
a  biU  of  exceptions  filed  May  18  comes  too  late, 
and  cannot  be  considered,  for  the  bill  of  ex- 
ceptions, under  Code  1919,  §  6252,  must  be  filed 
within  60  days  after  rendition  of  judgment,  not- 
withstanding the  term  was  in  session  for  more 
than  60  days,  and  the  provision  of  Code  1919, 
S  6338,  authorizing  the  trial  judge  to  suspend 
ezecation  of  judgment  does  not  authorize  the 
extension  of  time  for  filing  bill  of  exceptions 
beyond  60  days. 

3.  Appeal  and  error  ^=»637— Writ  of  error  dis- 
missed where  bill  of  exceptions  was  not  filed 
In  time,  and  the  only  errors  assigned  were  de- 
pendent thereon  for  support. 

Where  the  only  errors  assigned  were  de- 
pendent on  the  bill  of  exceptions  for  support,  a 
writ  of  error  will  be  dismissed  where  the  bill 
of  exceptions  was  not  filed  in  time. 

£rror  to  Circuit  Court  of  City  of  Rich- 
mond. 


Action  by  John  W.  Jnstas  and  Hunter  M. 
Martin,  partners  as  the  Manchester  Mills, 
against  W.  G.  Bragg.  There  was  a  judgment 
for  plaintiffs^  and  defendant  brings  error. 
Writ  dismissed. 

A.  H,  Sands,  of  Richmond,  for  plaintiff  In 
error. 

F.  T.  Sutton,  Jr.,  of  Richmond,  f<»  defend- 
ants In  error. 

BURKS,  J.  The  defendants  in  error 
(plaintiffs  below)  proceeded  by  motion  for  a 
judgment  against  W.  G.  Bragg  for  breach  of 
contract  On  December  11,  1919,  there  was 
a  verdict  in  f^yor  of  the  plaintiffs  for  $900. 
This  verdict  the  defendant  moved  the  court 
to  set  aside  as  contrary  to  the  law  and  the 
evidence.  The  court  took  time  to  consider  of 
its  judgment,  and  on  February  2,  1920,  over- 
ruled the  motion,  and  entered  final  judgment 
for  the  plaintiffs  for  $900,  with  interest  and 
costs.  The  following  is  the  language  of  the 
entry: 

"This  day  came  again  the  parties,  by  their 
attorneys,  and  the  court,  having  considered  the 
defendant's  motion  heretofore  nuide  to  set 
aside  the  verdict  of  the  jury  rendered  herein  on 
the  11th  day  of  December,  1919,  doth  overrule 
the  same,  to  which  action  and  ruling  of  the 
court  the  defendant,  by  his  attorney,  excepted. 

'Therefore  it  is  considered  by  the  court  that 
the  plaintiffs  recover  against  the  defendant  the 
sum  of  $900,  the  damages  assessed  by  the  jury 
in  their  verdict  aforesaid,  with  interest  thereon 
to  be  computed  after  the  rate  of  tf  per  centum 
per  annum  from  the  11th  day  of  December, 
1919,  until  paid,  a'nd  their  costs  by  them  about 
their  motion  in  this  behalf  expended. 

''Memorandum:  Upon  the  trial  of  this  action 
the  defendant,  by  his  attorney,  excepted  to 
sundry  opinions  and  the  judgment  of  the  court 
given  against  him,  and  leave  is  given  him  to 
file  his  bills  of  exceptions  at  any  time  within 
the  time  prescribed  by  law.  And  on  motion  of 
the  defendant,  by  his  attorney,  it  is  ordered 
that  this  judgment  be  suspended  for  the  period 
of  00  days  from  this  day  to  enable  the  defend- 
ant to  apply  for  an  appeal  from  the  said  judg- 
ment upon  condition  that  he  or  some  one  for 
him  enter  into  a  bond  before  the  derk  of  this 
court  with  good  and  sufScient  security  in  the 
penalty  of  $1,000  within  10  days  from  this  day, 
conditioned  according  to  law." 

Afterwards,  on  March  22,  1920,  the  trial 
court  entered  the  following  order: 

'*This  day  came  again  the  defendant,  by  his 
attorney,  and  on  his  motion  the  time  given  him 
to  file  his  bills  of  exceptions  is  extended  to  (M) 
days  from  the  rising  of  the  court,  and  the 
judgment  entered  herein  on  the  2d  day  of  Feb- 
ruary, 1920,  is  suspended  for  the  same  period, 
to  allow  the  defendant  to  apply  for  an  appeal 
from  the  said  judgment,  upon  condition  that 
he  or  some  one  for  him  enter  into  a  bond  before 
the  clerk  of  this  court  with  good  and  sufficient 
security  in  the  penalty  of  one  thousand  dollars 
within  ten  days  from  this  day  conditioned  ac- 
cording to  law." 
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[1]  On  May  18,  1920,  the  bills  of  exception 
were  filed.  The  only  errors  assigned  are 
founded  uppn  these  bills  of  exception,  and  it 
is  necessary  to  decide  in  the  outset  whether 
or  not  they  are  a  part  of  the  record.  The 
subject  was  not  mentioned  either  in  the 
briefs  of  counsel  or  in  the  oral  argument, 
and  when  it  was  brought  to  the  attention  of 
counsel  after  the  case  was  submitted,  counsel 
for  the  defendants  in  error,  in  a  written  com- 
munication to  the  court,  stated  that  he  had 
consented  to  the  extension  of  the  time  within 
which  the  bills  of  exception  were  to  have 
been  filed.  But  it  is  not  a  matter  that  coun- 
sel could  affect  by  consent  If  the  bills  were 
not  filed  within  the  time  prescribed  by  law, 
the  trial  court  was  without  jurisdiction  to  re- 
ceive them  and  have  them  made  a  part  of  the 
record  at  a  later  date.  The  filing  within  the 
time  prescribed  by  law  was  of  the  very  es- 
sence of  the  jurisdiction  of  the  trial  court. 
Dallas  Wright's  Case,  111  Va.  873,  69  S.  B. 
956;  Battershall  v.  Roberts.  107  Va.  269,  58 
S.  E,  588;  Standard  Peanut  Co.  ▼.  Wilson, 
110  Va.  650,  66  S.  B.  772,  and  cases  cited. 

[2]  Prior  to  the  Code  of  1887,  and  for  some 
years  thereafter,  bills  of  exception  could  not 
be  filed  after  the  adjournment  of  the  term  at 
which  final  judgment  was  entered.  After- 
wards the  Legislature  made  changes  in  the 
statute,  and  finally  allowed  the  bills  to  be 
filed  within  30  days  after  the  term  "or  at 
such  other  times  as  the  parties,  by  consent 
entered  of  tecord,  may  agree  upon."  Code 
1904,  §  3385.  This  led  to  such  loose  practice 
as  to  evoke  from  this  court  the  statement 
that— 

**More  miscarriages,  in  the  effort  to  bring 
the  rulings  of  trial  courts  under  review  in  this 
court,  have  occurred  in  the  six  years  since 
the  amended  statute,  supra,  has  been  in  force 
than  in  all  the  years  prior  to  its  passage.  And 
why?  Simply  because  the  statute  has  not,  in 
the  cases  where  the  miscarriages  have  occur- 
red, been  strictly  followed,  as  is  absolutely  nec- 
essary, in  order  to  confer  authority  upon  the 
judges  of  trial  courts,  to  sign  a  bill  of  excep- 
tion, and  make  it  a  part  of  the  record,  after  the 
adjournment  of  the  term  at  which  the  final 
judgment  in  the  case  is  entered."  Battershall 
V.  Roberts,  supra. 

With  full  knowledge  of  the  situation,  the 
revisers  of  1919  limited  the  time  within 
which  bills  of  exception  might  be  filed  to 
"sixty  days  from  the  time  at  which  such 
judgment  is  entered."  Code  1919,  §  6262.  In 
a  note  to  this  section  the  revisers  say : 

"It  should  be  observed  that  sixty  days  are 
jgiven  instead  of  thirty,  as  was  the  case  for- 


merly, but  that  the  time  may  not  be  Increased 
by  consent  entered  of  record.  It  was  thought 
that  this  period  would  be  sufficient  for  all  pur- 
poses, and  that  hf  makhig  it  a  fixed,  definite, 
unchangeable  period,  difficulties  formerly  en- 
countered would  be  obviated." 

[3]  The  provision  of  section  6338  of  the 
Code  permitting  the  trial  court  or  the  judge 
thereof  in  vacation  to  suspend  the  execution 
of  a  judgment  under  the  circumstances  men- 
tioned in  that  section  does  not  extend  the 
time  for  filing  bills  of  exception.    The  time 
for  filing  such  bills  is  definitely  fixed  by  sec- 
tion 6252,  and  the  trial  courts  are  without 
power  or  authority  to  extend  it    Final  judg- 
ment was  entered  in  the  case  at  bar  February 
2,  1920,  but  the  bills  of  exception  were  not 
filed  till  May  18,  1920,  more  than  60  days 
after  the  final  judgment    The  bills  of  excep- 
tion, therefore,  are  no  parts  of  the  record  be- 
fore us.    It  does  not  appear  from  the  record, 
but  we  are  informed  by  counsel  on  both  sides, 
that  when  the  order  of  March  22,  1920,  was 
entered  the  February  term  of  the  court  was 
still  in  session^    in  other  words,  the  court 
still  had  control  over  the  judgment   The  fact 
that  the  court  still  had  control  over  the  judg- 
ment did  not  render  tlie  judgment  any  less  a 
final  judgment  within  the  meaning  of  section 
6252  of  the  Code.    That  section  permits  bills 
of  exception  to  be  filed  "at  any  time  before 
final  judgment  is  entered,  or  within  sixty 
days  from  the  time  at  which  such  judgment 
is  entered."     This  language,  taken  in  con- 
nection with  what  tiie  revisers  say  in  their 
note  to  the  section,  makes  it  fairly  plain  that 
the  bills  of  exception  were  to  be  filed  within 
60  days   from   the  date  of   the  judgment, 
whether  the  court  continued  in  session  or  not. 
The  sixty  dasrs  is  to  be  computed,  not  from 
the  adjournment  of  the  term  at  which  the 
judgment  by  operation  of  law  becomes  final, 
but  from  the  date  of  the  judgment  which  be- 
comes final  by  such  adjournment    The  fact 
Is  that  the  judgment  of  February  2, 1920,  was 
the  only  judgment  ever  entered  in  the  case. 
If  it  is  not  a  final  judgment,  then  the  writ 
of  error  would  have  to  be  dismissed  because 
such  a  writ  lies  only  to  a  final  judgment    ir 
it  is  a  final  judgment  within  the  meaning  of 
the  section,  then  the  bills  of  exception  were 
not  filed  in  time.    As  the  only  errors  assigned 
are  dependent  upon  the  bills  of  exception  for 
support,  the  writ  of  error  will  be  dismissed 
as  having  been  improvidentiy  awarded.    It  Is 
not  surprising  that  tliis  error  should  have 
occurred,  as  the  statute  did  not  go  into  effect 
till  January  13,  1920. 
Dismissed. 
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HINES,  Director  General  of  Rallroade,  v. 

SAME. 

(Supreme   Court   of  Appeale  of  Virginia. 
March  17, 1021.) 

1.  Waters  and  water  courses  ^»l  19(4)— Ordi- 
nary care  to  he  exercised  by  railroad  la  cod* 
structing  a  culvert. 

The  degree  of  care  and  foresight  a  rail- 
road company  should  use  in  putting  a  pipe  un- 
der its  roadbed  to  carry  off  water  to  prevent 
flooding  of  lands  of  adjoining  landowners  is 
that  which  an  ordinarily  prudent  man  would 
exercise  under  the  conditions  and  circumstances 
existing  at  the  time. 

2.  Waters  and  water  courses  ^=»l  19(4)— in- 
adequacy of  culvert  need  not  be  afflnnatively 
brought  to  railroad's  attention. 

A  railroad's  duty  as  to  construction  of  cul- 
verts under  its  roadbed  is  not  fully  discharged 
by  careful  original  construction  of  a  pipe,  and 
it  was  error,  in  an  action  for  damages  from 
flooding,  to  instruct  in  effect  that  such  was  the 
law  unless  and  until  an  inadequacy  of  the  pipe 
was  affirmatiyely  brought  to  the  road's  atten- 
tion in  some  notice  given  by  or  on  behalf  of 
the  adjoining  landowner. 

3.  Trial  ^=»296 (2)— Erroneous  Instruetion  as 
to  Inadequacy  of  oulvert  oured  by  following 
instruetion. 

In  an  action  for  damages  by  flooding,  due 
to  Inadequacy  of  culvert  under  railroad  road- 
bed, an  instruction,  objectionable  as  being  sus- 
ceptible of  the  meaning  that  any  "want  of 
proper  construction  of  the  said  culvert"  would 
have  rendered  defendant  liable,  was  cured  by 
an  instruction  immediately  following  it,  cor- 
rectly stating  the  rule  as  to  the  degree  of  care 
required  of  a  railroad  in  constructing  a  cul- 
vert. 

4.  Railroads  ^=»5i/2,  New,  vol.  6 A  Key- No.  Se- 
ries—Director General  had  no  right  to  permit 
injury  by  faulty  culvert. 

The  Director  General  of  Railroads  had  no 
more  right  to  permit  a  faulty  constructed  cul- 
vert to  operate  injuriously  to  property  owners 
than  the  railroad  company  itself,  although  he 
had  nothing  to  do  with  the  original  construction 
of  the  culvert. 

Ehrror  to  Circuit  Court  of  City  of  Suffolk. 

Actions  by  the  Southern  Oil  &  Feed  Mills, 
IncoTporated,  against  the  Atlantic  Coast 
lilne  Bailroad  C!ompaDy  and  against  Walker 
D.  Hines,  Director  General  of  Railroads,  re- 
spectively. Judgments  for  plaintiff,  and  de- 
fendants separately  bring  error.    AflSrmed. 

'WuL  B.   Mcllwaine  and  Bernard  Mann, 
both  of  Petersburg,  for  plaintiffs  in  error. 
Liewis  &  Harris,  for  defendant  in  error. 

KXSLLY,  P.  This  is  a  writ  of  error  to  two 
Jndgments  in  favor  of  the  Southern  Oil  & 


Feed  Mills,  Incorporated,  one  thereof  against 
the  Atlantic  <X>ast  Line  Railroad  0>tnpany, 
and  the  other  against  the  Director  General, 
operating  that  company's  lines.  The  judg- 
ments were  rendered  in  two  actions  at  law 
instituted  at  the  same  time  by  the  Southern 
Oil  ft  Feed  Mills,  Incorporated,  against  the 
Atlantic  Coast  Line  Railroad  Company  and 
the  Director  General,  respectively,  and  both 
actions  were  tried  together  by  consent 

The  damages  sought  to  be  recovered  were 
alleged  to  have  resulted  from  an  insufl^eient 
pipe  or  culvert  under  the  railroad,  causing 
the  damning  or  iK>nding  of  water  on  the 
plant  and  property  of  the  plaintiff. 

Some  time  prior  to  June,  1915,  the  plain- 
tiff leased  from  the  owners,  L.  F.  Bain  & 
Son,  the  certain  building  and  premises  in 
the  city  of  Suffolk  which  for  some  years 
previous  had  been  used  as  a  warehouse  for 
the  storage  of  peanuts,  and  still  earlier  hJ6  a 
planing  mill.  This  property,  as  described  in 
the  declaration  and  as  shown  by  the  evi- 
dence, 


*'near  to  and  adjoining  a  certain  gorge,  drain, 
ditch,  and  water  course  which  forms  the  south- 
ern boundary  of  the  said  premises,  and  has  for 
all  time,  as  far  as  is  imown,  constituted  a 
natural  drain  for  the  collection  and  passage  of 
water,  which  flows  from,  over,  and  under  a 
large  area  of  land  in  the  said  dty  of  Suffolk,  in- 
cluding the  premises  of  the  plaintiff,  and  nu- 
merous accepted  streets  in  said  city,  to  wit, 
Johnson  avenue,  Culloden  street.  Spruce  street, 
Tynes  street,  and  Oak  avenue,  to,  by,  through, 
and  beyond  the  same,  and  in  an  easterly  direc- 
tion under  the  tracks  of  the  Norfolk  Southern 
Railroad  Company,  the  tracks  of  the  South- 
em  Railway  Company,  thence  to  the  railroad 
right  of  way  property  of  the  Atlantic  Coast 
Line  Railroad  Company,  through  which  last- 
mentioned  right  of  way  property  said  gorge, 
drain,  ditch,  and  water  course  passed  before 
the  said  Atlantic  Coast  Line  Railroad  Company 
constructed  its  right  of  way  and  tracks  there- 


of 


on. 

To  be  a  little  more  specific,  it  appears 
from  the  allegations  and  proof  that  the  plain- 
tiff's property  was  situated  immediately  west 
of  three  parallel  lines  of  railroad  tracks,  the 
first  and  nearest  being  the  Norfolk  Southern, 
the  second  the  Southern,  and  the  third  the 
Atlantic  Coast  Line.  These  tracks  had  been 
there  for  25  or  30  years,  having  been  con- 
structed in  point  of  time  in  the  order  last 
above  named.  From  the  time  of  their  origi- 
nal construction  until  about  the  year  1908, 
the  Norfolk  Southern  and  Southern  Rail- 
roads maintained  an  18-inch  pipe  under  their 
tracks  connecting  with  the  drain  or  gorge 
above  mentioned,  making  a  continuous  pipe 
line  of  that  size  under  both  tracks  for  a 
distance  of  117^  feet.  This  pipe  line  emp- 
tied into  an  opening  or  manhole  between  the 
tracks  of  the  Southern  and  the  tracks  of 
the  Atlantic  Coast  Line,  and  from  this  hole 
the   latter    company   maintained    a   15-lnch 
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pipe  under  its  tracks  for  a  distance  of  about 
80  feet  to  a  point  east  of  the  tracks,  where 
it  emptied  on  the  surface.  All  of  the  tracks 
were  on  a  fill  elevated  very  considerably 
above  the  bottom  of  the  aforesaid  drain  or 
gorge. 

In  about  the  year  1908,  the  Norfolk  South- 
ern Railroad  Ck)mpany  substituted  a  30-inch 
pipe  in  place  of  the  18-inch  pipe  under  its 
trackis,  and  shortly  thereafter  the  Southern 
Railway  Company  made  a  similar  change. 
The  Atlantic  Coast  Line  at  a  much  later 
date  did  the  same  thing,  but  not  until  after 
the  damages  herein  sued  for  had  been  sus- 
tained. 

These  two  actions  were  for  damages  sus- 
tained in  four  several  floods,  in  which  the 
water  backed  up  on  the  plaintiff's  property, 
one  thereof  occurring  in  June,  1915,  one  in 
March,  1917,  one  in  April,  1918,  and  one  in 
June,  1918,  the'  last  two  after  the  railroads 
had  been  taken  over  by  the  Director  General. 

The  first  assignment  of  error  is  to  the 
action  of  the  court  in  refusing  to  set  aside 
the  verdict  of  the  Jury  as  being  contrary  to 
the  law  and  the  evidence. 

Under  this  assignment,  the  argument  of 
the  defendants  is  addressed  solely  to  the 
proposition  that  the  evidence  is  insufficient 
from  the  plaintiff's  stand  point  to  support 
the  verdicts;  their  main  contention  being 
summed  up  in  their  opening  brief  as  follows : 

"In  conclusion,  it  is  evident  that  the  floods 
of  1915,  1917,  and  1918,  foar  in  number,  were 
caused  by  some  one  of  the  pipes  under  the  rail- 
road embankment  becoming  stopped  up  by  de- 
bris, etc.,  and,  as  we  have  seen,  it  is  Just  as 
probable,  if  not  more  so,  that  this  stopping  was 
at  the  mouth  of  one  of  the  other  pipes  referred 
to  in  the  evidence  as  that  it  occurred  at  the 
mouth  of  the  A.  C.  L.  pipe." 

It  would  serve  no  good  purpose  to  review 
the  evidence  in  detail.  We  have  examined  it 
scrupulously,  and  are  fully  satlsfled  that  it 
was  amply  sufficient  to  warrant  the  Jury  in 
flnding  that  the  damage  was  caused  by  the 
insufficient  size  of  the  pipe  line  under  the 
Atlantic  Coast  Line  track. 

The  second  assignment  of  error  relates  to 
the  giving  and  refusing  of  instructions.  The 
plaintiff  asked  for  5  instructions,  all  of 
which  were  given.  The  defendant  Atlantic 
Coast  line  asked  for  11,  7  of  which  were 
given,  and  the  defendant  Director  General 
asked  for  13,  9  of  which  were  given.  To 
the  action  of  the  court'  in  giving  the  5  in- 
structions for  the  plaintiff,  and  in  refusing 
4  of  those  asked  for  by  the  railroad  company 
and  4  asked  for  by  the  Director  General,  the 
defendants  noted  a  general  exception,  but 
only  5  of  the  instructions,  as  given  or  refus- 
ed, are  discussed  or  referred  to  in  the  as- 
signments of  error,  and  we  shall  confine  our- 
selves to  a  consideration  of  the  latter. 

[1]  Instruction  No.  4,  asked  for  by  the 


railroad  company  and  refused,  was  as  fol- 
lows: 

"That  the  degree  of  care  and  foresight  which 
the  Atlantic  Coast  Line  Railroad  Company 
should  have  used  in  putting  a  pipe  under  its 
roadbed  to  carry  off  the  water  in  question  was 
that  which  an  ordinarily  prudent  man  would 
have  exercised  under  the  conditions  and  circum- 
stances existing  at  the  time  that  said  pipe  was 
put  in,  and  if  the  jury  believe  from  the  evidence 
that  such  care  was  used  by  said  company,  and 
further  believe  from  the  evidence  that  not 
until  after  the  two  floods  complained  of  in  the 
dedaration,  to  wit,  the  one  in  June,  1915,  and 
the  one  in  March,  1917,  was  it  brought  to  said 
company's  attention  that  the  pipe  that  had  been 
installed  by  it  was  believed  to  be  the  source  of 
damage  to  the  plaintiff,  then  the  Jury  cannot 
find  a  verdict  against  said  company  in  this 
case." 

[2]  The  first  part  of  this  instruction  accu- 
rately defined  the  railroad  company's  duty 
in  respect  to  the  original  installation  of  the 
pipe  line.  American  Locomotive  Co.  v.  Hoff- 
man, 108  Va.  303,  370,  61  S.  B.  759,  128  Am. 
St  Rep.  953.  The  latter  part  of  the  instruc- 
tion, however,  was  inappropriate  and  mis- 
leading. To  have  given  it  would  have  been 
equivalent  to  telling  the  Jury  that  the  com- 
pany's duty  was  fully  and  finally  discharg- 
ed by  the  duly  careful  original  construction 
of  the  pipe,  unless  and  until  the  inadequacy 
of  the  pipe  was  affirmatively  brought  to  its 
attention  in  some  notice  given  by  or  on 
behalf  of  the  plaintiff.    This  is  not  the  law. 

There  is  evidence  tending  to  show  that  the 
smaller  pipe  was  reasonably  adequate  for 
some  time  after  its  installation;  but,  be 
that  as  it  may,  it  is  clear  that  in  process 
of  time  the  drainage  area  was  subject  to 
material  changes,  particularly  by  reason  of 
the  growth  of  the  city  of  Suffolk,  the  im- 
provement of  its  streets,  etc.,  and  that  these 
changes  augmented  the  fiow  of  water  into 
the  culvert  in  question.  The  dianges  re- 
ferred to  were  such  as  to  be  reasonably 
anticipated,  they  were  readily  apparent  as 
they  progressed,  and  their  probable  effect  on 
the  watershed  was  as  open  and  obvious  to 
the  railroad  company  as  they  were  to  the 
owners  of  the  property  liable  to  be  affected 
thereby.  Both  the  Norfolk  Southern  and 
the  Southern  Railroad  Companies  had  in- 
stalled larger  pipes  some  years  before  the 
damage  here  complained  of  had  occurred. 
Whether  this  change  was  made  because  the 
I^pe  was  originally  too  small,  or  because  it 
had  been  rendered  inadequate  by  changed 
conditions,  may  not  be  entirely  dear;  but 
it  convincingly  appears  that  the  change  was 
in  fact  made  because  the  pipe  was  too  small. 
The  Atlantic  Coast  line,  in  all  reasonable 
probability,  knew  of  the  change  made  by  the 
other  roadis;  but,  whether  so  or  not,  the 
conditions  making  it  reasonably  necessary 
were  open  to  that  company.    The  duty  of  a 
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railroad  company  with  respect  to  culverts  to 
take  care  of  surface  water  coming  through 
a  natural  drain  does  not  end  with  the  origi- 
nal installation,  but  is  a  continuing  one.  3 
Famham  on  Waters,  p.  2669;  Indiana,  L  & 
I.  R.  Co.  V.  Patchett,  59  111.  App.  251;  27 
R.  a  L.  pp.  1148,  1149 ;  Soules  Y.  Northern 
Pacific  R.  Co.,  34  N.  D.  7.  157  N.  W.  823, 
L.  R.  A.  1917A,  501,  509.  Defendants'  in- 
struction No.  4  was  properly  refused. 

[3]  Complaint  is  made  of  plaintiffs  in- 
struction No.  4,  given  over  defendants'  objec- 
tion, as  follows : 

'*The  court  Instructs  the  Jury  that,  if  from 
the  evidence,  they  believe  that  the  direct  cause 
of  the  alleged  disaster  was  the  want  of  prop- 
er construction  of  the  said  culvert  under  the 
tracks  of  the  Atlantic  Coast  Line  Railroad 
Company,  then  they  shall  find  for  the  plaintiff." 

It  is  said,  first,  that  this  instruction 
ignores  the  degree  of  care  with  which  the 
defendants  are  chargeable  as  defined  in  the 
Hoffman  Case,  supra.  It  appears,  however, 
by  reference  to  the  plaintiff's  instruction  No. 
5  that  the  court  told  the  jury  plainly: 

"That  the  degree  of  care  and  foresight  which 
the  defendants  should  have  used  in  constructing 
their  culvert  was  in  proportion  to  the  nature 
and  magnitude  of  the  injury  which  would  like- 
ly have  resulted  from  the  water  being  backed 
upon  the  plaintilTs  property,  and  it  should  have 
been  that  care  and  prudence  which  a  reason- 
ably discreet  and  cautious  individual  would,  or 
ought  to  have  used  for  the  purpose  of  protect- 
ing himself  from  injury." 

This,  as  we  understand  it,  is  substantially 
the  rule  as  to  the  degree  of  care  laid  down 
by  the  Hoffman  Case,  and  while  it  would 
have  been  proper  to  have  made  a  similar 
statement  in  instruction  No.  4,  there  was  no 
necessary  conflict  between  the  two,  and  when 
read  together,  they  constitute  a  correct  state- 
ment of  the  law.  Instruction  No.  4,  standing; 
alone,  might  have  been  objectionable  as  be- 
ing: susceptible  of  the  meaning  that  any 
"wrant  of  proper  construction  of  the  said  cul- 
vert" would  have  rendered  the  defendants 
liable,  but  instruction  No.  5,  immediately  fol- 
lowing it,  cured  the  objection.  Miller  v. 
Newport  News,  101  Va.  432,  44  S.  B.  712; 
C  &  O.  Ry.  Co.  V.  McCarthy,  114  Va.  181, 188, 
76  8.  E.  319;  Eastern  Export  Corporation 
V.  Beazley,  121  Va.  4,  9,  92  S.  B.  824. 

[41  Another  objection  urged  against  plain- 
tUTs  instruction  No.  4  is  that  it  applied  to 
botli  defendants,  whereas  the  Director  Gen- 
eral had  nothing  to  do  with  the  original 
conBtruction.  It  is  a  sufficient  answer  to  this 
objection  to  say  that  both  cases  were  heard 
together,  and,  if  there  were  anything  in  the 
objection  here  urged,  the  jury  would  not  have 
been  misled  because  they  fully  understood 
that  the  proceeding,  in  so  far  as  it  affected 
the  Director  General,  was  aimed  at  the  con- 


dition and  maintenance  of  the  road  during 
his  administration.  As  a  matter  of  fact, 
however,  the  instruction  was  right,  and  is 
free  from  objection  as  to  both  defendants. 
The  Director  General  had  no  more  right  to 
permit  a  faulty  construction  to  operate  in- 
juriously to  property  owners  than  the  com- 
pany itself.  In  this  respect  he  stood  in  the 
company's  shoes. 

Instructions  1,  2,  3,  and  6,  given  at  the 
request  of  the  plaintiff,  are  objected  to  on 
behalf  of  the  Director  General  of  Railroads 
on  substantially  the  same  ground  as  the 
second  objection  to  plaintifiTs  instruction  No. 
4  above.  For  the  reasons  stated  in  the  dis- 
cussion of  that  instruction,  there  was  no 
error  in  giving  the  three  here  in  question, 
and  no  merit. in  the  objection  thereto. 

The  judgments  complained  of  are  affirmed. 

Affirmed. 


(V»  Va.  781) 
WATTS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Mardi 

17,  1921.) 


1.  Indlotment  and  information  ^=»l  10(31)— In- 
dictment foilowino  statvtory  form  not  open 
to  attaclc. 

Where  an  indictment  followed  the  statutory 
form  previously  adjudged  sufficient,  it  is  not 
open  to  attack,  though  charging  a  second  of- 
fense in  violation  of  the  Prohibition  Law, 

2.  Indlotment  and  information  «=s>l2i(4)— Bill 
of  particuiars  sufflolent  in  a  prosecution  for 
vioiation  of  proliibltion  law. 

In  a  prosecution  for  a  second  offense 
against  the  Prohibition  Law,  the  bill  of  par- 
ticulars, informing  accused  with  deamess  and 
certainty  of  the  cause  and  nature  of  his  ac- 
cusation, which  named  the  persons  to  whom 
and  designated  the  place  where  he  was  alleged 
to  have  illegally  sold  ardent  spirits,  is  suffident. 

3.  Jury  ^=»58— statute  requires  Jurors  to  be 
drawn  from  lists  furnished  by  Jury  commis- 
sioners. 

Laws  1918,  c.  340,  requiring  jurors  to  be 
drawn  from  a  list  furnished  by  a  judge,  was 
expressly  repealed  by  Act  Jan.  29,  1920  (Laws 
1920,  c.  1),  and  providing  for  juries  to  be 
drawn  from  lists  furnished  by  jury  commis- 
sioners and  therefore  defendant  cannot  oom> 
plain  that  the  venire  facias  was  selected  in 
that  manner. 

4.  Criminal  law  ^=s>l  144(1 2)— Presumption  in 
favor  of  regularity  of  prooeeding,  where  no 
oertHleate  of  ovidenco. 

On  writ  of  error  to  review  a  conviction  un- 
der the  Prohibition  Law  for  a  second  offense, 
where  there  was  no  certificate  of  evidence,  a 
certified  copy  of  order  of  corporation  court  of 
Newport  News,  showing  the  defendant's  pre- 
vious conviction,  must  be  deemed  to  have  been 
regularly  admitted,  and  the  complaint  in  that 
connection  that  a  witness  should  not  have  been 
allowed  to  testify  to  what  could  have  been 
proven  by  the  record  in  that  court  will  be 
disregarded. 
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5.  Criminal  law  «3»II44(I4)— In  the  absoooe 
of  certifloate  of  evidenco,  Inatroctlons  will 
be  presumed  warrante4  by  evidenoe. 

Where  there  was  no  certificate  of  evidence, 
it  will  be  presumed  on  error  that  an  instruction 
driven  was  warranted  by  the  evidence,  and  a 
•complaint  of  such  instruction  is  unavailable; 
there  being  nothing  on  its  face  to  indicate  il- 
legality. 

6.  Criminal  law  ^=s>894— After  discharge  de- 
fendant cannot  complain  that  the  court  did 
not  poll  the  Jury. 

The  accused,  when  the  foreman  returns  the 
verdict  in  open  court,  may  have  each  juror 
polled  before  it  is  accepted,  and  if  he  does  not 
the  clerk,  after  reading  the  verdict,  addresses 
the  jury,  **and  so  say  you  all,"  and  if  none  of 
the  jurors  expresses  dissent  the  verdict  is 
recorded,  hence  it  is  too  late,  aftpr  acceptance 
and  discharge  of  the  jury,  for  accused  to  com- 
plain that  they  were  not  polled. 

E?rror  to  Corporation  Ck>urt  of  Hopewell. 

Joe  W.  Watts  alias  J.  D.  Watson  was  con- 
Ticted  of  second  offense  under  the  Prohibi- 
tion Law  and  he  brings  error.    Affirmed. 

David  A.  Harrison,  Jr.«  and  J.  Toomer 
Garrow,  both  of  Hopewell,  for  plaintiff  in 
error. 

Jno.  R.  Saunders, '  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  for  the  Oommon- 
wealtlL 

PRE^NTIS,  J.  The  accused  was  convicted 
of  a  second  offense  under  the  Prohibition  Law 
<Laws  1916,  a  146)  and  his  punishment  fixed 
at  $5  fine  and  six  months  in  jail.  The  writ 
of  error  would  not  have  been  allowed  hut  for 
the  recent  statute,  requiring  such  allowance 
in  all  criminal  cases,  because  it  is  manifest 
from  the  petition  and  record  that  no  error  is 
assigned  or  appears  which  would  justify  a 
reversal  or  a  review  of  the  case. 

[1]  One  of  the  assignments  of  error  is 
that  the  court  overruled  a  demurrer  to  the 
indictment  As  the  indictment  follows  the 
statutory  form,  which  has  been  adjudged 
sufficient  in  Pine  &  Scott  v.  Commonwealth. 
121  Va.  812,  93  S.  El  652,  the  question  roust 
be  considered  as  settled.  The  only  differ- 
ence between  this  indictment  and  tiiat  pre- 
scribed by  the  statute  is  that,  inasmuch  as 
this  was  a  prosecution  for  a  second  offense, 
the  indictment  so  stated.  This  allegation 
was  made  clearly  and  distinctly  as  required 
hy  the  statute,  and  the  demurrer  was  prop- 
erly overruled. 

[2]  Upon  motion  of  the  accused  the  com- 
monwealth was  required  to  file  a  bill  of  par^ 
ticulars,  and  objection  is  made  to  this  bill 
as  insufficient  This  objection  rests  upon  no 
sufficient  ground,  for  the  bill  of  particulars 
informs  the  accused  with  clearness  and  cer^ 
tainty  of  the  cause  and  nature  of  his  accusa- 
tion. It  named  the  persons  to  whom,  and 
designated   the   house,   street,   and   city   in 


which,  he  was  alleged  to  have  illegally  sold 
ardent  spirits. 

[3]  Exception  was  also  taken  to  the  venire 
facias,  upon  the  allegation  that  the  jury  was 
improperly  selected.  This  assignment  is 
based  upon  the  claim  that  the  act  of  1918 
(Laws  1918,  c.  340)  requiring  Jurors  to  be 
drawn  from  a  list  furnished  by  the  judge 
was  in  effect,  whereas  in  fact  that  act  had 
been  expressly  repealed  by  the  act  of  Janu- 
ary 29,  1920  (Acts  1920,  p.  4).  This  later 
act  provided  for  drawing  of  juries  from  lists 
furnished  by  the  jury  commissioners,  and 
the  jury  in  this  case  was  selected  strictly  In 
accordance  with  its  provisions;  so  that  the 
Jury  was  properly  constituted. 

[4]  It  is  also  assigned  as  error  that  the 
court  should  not  have  admitted  a  certified 
copy  of  the  order  of  the  corporation  court  of 
the  city  of  Newport  News,  showing  that  the 
accused  had  been  previously  convicted  of  un- 
lawfully having  and  transporting  ardent  spir- 
its; and  in  this  connection  it  is  said  in  the 
petition  that  a  certain  witness  should  not 
have  been  allowed  to  testify  to  what  could 
have  been  proved  by  the  record  of  the  corpo- 
ration court  of  the  dty  of  Newport  News.  In- 
asmuch as  there  is  no  certificate  of  the  evi- 
dence, we  must  disregard  this  suggestion.  We 
know  of  no  principle  of  law  by  which  the 
court  would  have  been  justified  in  refusing  to 
admit  the  certified  copy  of  the  order.  Nor  do 
we  perceive  how  the  prisoner  was  prejudiced 
by  its  introduction.  In  the  absence  of  a  cer- 
tificate of  the  evidence,  we  must  presume  the 
regularity  of  the  proceeding. 

[6]  Objection  is  made  to  the  giving  of  an 
instruction,  hut.  Inasmuch  as  the  evidence  is 
not  certified,  there  is  the  presumption  that 
there  was  sufficient  evidence  in  the  case  up- 
on which  to  hase  it;  certainly,  there  is  noth- 
ing upon  the  face  of  the  instruction  to  Indi- 
cate its  illegality. 

[6]  Again  and  finally,  it  is  urged  that  the 
court  erred  in  not  polling  each  and  every 
member  of  the  jury,  the  polling  of  the  jury 
not  having  been  waived  by  the  accused.  It 
is  not  necessary  in  this  state  to  poll  each 
Juror.  When  the  foreman,  in  the  presence 
of  each  member  of  the  jury,  returns  a  ver- 
dict in  open  court,  the  rule  is  that  if  the 
accused  doubts  whether  each  member  of  the 
jury  has  agreed  to  such  verdict,  he  may  have 
each  one  polled  hefore  it  is  accepted.  If  be 
does  not,  the  clerk,  after  reading  the  ver- 
dict, addresses  the  Jury  and  says,  "And  so 
say  y6u  all."  If  none  of  the  jury  expresses 
any  dissent  from  such  verdict,  it  is  recorded. 
It  is  certainly  too  late,  after  the  verdict  has 
been  thus  accepted  and  the  jury  discharged, 
to  complain  that  they  were  not  polled,  ajid 
the  court  pr(^;)erly  overruled  the  motion  to 
set  it  aside.  Commonwealth  v.  Gibson,  4  Vtu 
(2  Va.  Cas.)  73;  Bull  v.  Commonwealth,  55 
Va.  (14  Grat)  633. 
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The  statute  (Acts  1920,  p.  416)  requires 
this  court  to  allow  writs  of  error  in  all  crlm- 
Inal  cases,  without  reference  to  their  merits. 
The  Virginia  courts  have  for  many  years 
been  rightfully  commended  because,  while  all 
the  natural  and  constitutional  rights  of  per* 
sons  accused  of  crime  have  been  refi9>ected, 
the  administration  and  execution  of  the 
criminal  laws  have  been  prompt  and  efficient 
without  any  sacrifice  of  due  and  orderly  pro- 
cedure. This  statute  is  manifestly  retro- 
gressive and  liarmful  in  its  effects.  It  is  in- 
jurious, not  only  to  the  public,  but  also  to 
those  litigants  rightfully  entitled  to  invoke 
the  Jurisdiction  of  this  court  for  the  correc- 
tion of  errors  in  the  trial  courts.  The  iajus- 
tice  to  the  public  grows  out  of  the  consequen- 
tial delay  in  the  administration  of  Justice,  as 
well  as  the  inevitable  and  unnecessary  In- 
crease of  those  criminal  expenses  which  are 
a  charge  on  the  public  treasury.  The  wrong 
to  the  other  litigants  is  that  the  time  and  at- 
tention of  the  Judges  of  this  court  which 
could  be  better  spent  and  is  needed  for  the 
consideration  and  determination  of  their  le- 
gal rights  must  be  consumed  in  hearing  fu- 
tile argument  and,  In  writing  opinions  (as 
required  by  the  Constitution)  in  such  cases 
as  this,  in  which  it  is  clekr  from  the  record 
presented  that  no  right  has  been  denied,  and 
that  Justice  has  already  been  done  in  the 
trial  court  For  those  thus  rightfully  con- 
victed it  accomplishes  nothing  except  delay, 
while  it  Impedes,  hinders,  and  delays  all 
other  litigation. 

Affirmed. 


(129  Va.  331) 

ATLANTIC  COAST  LINE  R.  CO.  V.  WAR- 
RINGTON. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1921.) 

I.  Stipplafloiis  ^s»2l— Eviiieiice  held  not  to  m- 
taMish  an  aoreement  permitting  gnHinds  of 
demarrer  to  be  filed  subsequently  to  demurs 


ESvidence  held  insuiBdeot  to  establish  that, 
on  defendant's  oral  announcement  that  it  de- 
murred to  the  evidence,  it  was  expressly  agreed 
in  open  court  that  the  grounds  of  demurrer 
efaoald  be  filed  after  conclusion  of  the  evidence 
and  retirement  of  Jury,  instead  of  prior  there- 
to, as  required  by  Acts  1912,  c.  42. 

2.  Trial  ^=»I54  —  Plaintiff  held  not  to  have 
waived  timely  fllino  of  grounds  of  demurrer 
to  0vld6aoo. 

Plaintilf.  by  failure  to  demand  that  defend- 
ant file  the  grounds  of  the  demurrer  to  the  evi- 
dence at  the  conclusion  of  the  evidence  and  be- 
fore the  Jury  retired,  as  required  by  Acts  1912, 
c  42,  and  by  expressly  agreeing  that  the  argu- 
ment on  the  demurrer  should  be  in  writiug  and 
filed  later,  did  not  by  implication  waive  the 
filing  of  the  grounds  at  the  time  required  by 
nich  statute. 
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3.  Trial  «s>  1 54— Statute  as  to  submission  of 
grounds  of  demurrer  to  evidence  Is  manda* 
tory. 

Acts  1912,  c  42,  requiring  grounds  of  de- 
murrer to  evidence  to  be  submitted  Id  writing 
at  the  conclusion  of  the  evidence  and  before 
the  Jury  retires,  is  mandatory. 

4.  Trial' ^=s>l54^Requlrefflent  of  timely  writ- 
ten grounds  of  demurrer  to  evidence  may  be 
waived. 

The  submission  in  writing  of  grounds  of 
demurrer  to  evidence  at  the  conclusion  of  the 
evidence  and  before  the  Jury  retires,  under 
Acts  1912,  c.  42,  may  be  waived  by  agreement 
between  the  parties;  but  such  agreement,  being 
in  derogation  of  the  statute,  must  be  clearly 
established. 

Error  to  CHrcult  Ck>urt,  Nansemond 
County. 

Action  by  S.  F.  Warrington  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Mann  &  Townsend,  of  Petersburg,  for 
plaintiff  in  error. 

Smith  &  Smith,  of  Richmond,  and  Saun- 
ders &  Button,  of  Suffolk,  for  defendant  in 
error. 

SAUNDERS,  J.  This  case  is  brought  be- 
fore us  by  a  writ  of  error  to  a  Judgment  of 
the  circuit  court  of  Nansemond  county  on 
the  petition  of  the  Atlantic  Coast  Line  Rail- 
road Company,  plaintiff  in  error. 

S.  F.  Warrington,  defendant  in  error 
(plaintiff  below),  brought  an  action  of  as- 
sumpsit against  the  above  company,  claim- 
ing damages  in  the  sum^  of  $1,200,  on  ac- 
coimt  of  loss  suffered  on 'certain  shipments 
of  Irish  potatoes,  due  to  the  alleged  unrea- 
sonable delay  in  the  trane^ortation  of  the 
same  by  the  said  company.  The  Jury  trying 
the  issue  returned  a  verdict  in  favor  of  the 
plaintiff  for  $931.50,  which  the  court  refused 
to  set  aside.  A  petition  assigning  various  er- 
rors alleged  to  have  occurred  in  the  progress 
of  the  trial  was  thereupon  presented  to  one 
of  the  Judges  of  this  court,  and  a  writ  of  er- 
ror and  supersedeas  secured. 

The  petition  presents  the  case  of  the  plain- 
tiff in  error,  first,  on  the  merits,  and,  second, 
on  a  question  of  procedure.  Reversing  the 
order  in  whidi  the  alleged  errors  are  dis- 
cussed in  the  petition,  we  will  first  consider 
and  dispose  of  the  question  of  procedure. 

The  following  statement  of  facts  by  the 
court  appears  in  the  record: 

"The  evidence  in  this  case  was  given  the 
court  and  the  jury  on  March  2S,  1919.  After 
the  evidence  was  all  in,  the  defendant  an- 
nounced that  it  demurred  to  the  evidence  of 
the  plaintiff. 

''The  plaintiff  did  not  ask  for  the  grounds  of 
the  demurrer,  and  did  not  state  whether  he 
joined  in  the  demurrer  or  not,  but  the  case 
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preceded  as  if  there  had  been  a  joinder  in  the 
demurrer,  and  the  jury  were  told  by  the  court 
to  find  a  verdict  for  the  plaintiff  for  such  sum 
as  would  compensate  him  for  the  loss  he  had 
sustained,  if  anyj  and  thereupon  the  question 
of  damages  was  argued  to  the  jury  by  coun- 
sel for  demurrant  and  demurree,  as  upon  a  de- 
murrer to  the  evidence.  After  their  *  retire- 
ment, the  jury  returned  into  court  and  rendered 
an  unconditional  verdict  for  the  sum  of  $981.50, 
which  the  court  now  certifies  should  have  been 
a  conditional  verdict,  and  subject  to  the  opinion 
of  the  court  on  the  demurrer  to  the  evidence. 
Thereupon  the  defendant  moved  the  court  to 
set  aside  the  verdict  of  the  jury,  upon  the 
ground  that  it  was  excessive,  which  motion  was 
continued,  and  it  was  furtiier  understood  be- 
tween counsel  on  both  sides  that  the  demur- 
rer should  be  argued  in  writing  at  some  later 
date  after  the  evidence  was  transcribed,  and 
that  the  demurrant  should  file  the  opening 
brief,  the  demurree  should  file  a  reply,  and  the 
demurrant  should  file  the  closing  brief.  The 
demurrant  filed  in  the  clerk's  office  of  this 
court  on  April  17,  1919,  a  demurrer  to  the  evi- 
dence, in  writing,  with  the  grounds  thereof  in- 
corporated therein,  and  its  opening  brief  in 
support  thereof,  and  furnished  a  copy  thereof 
to  demurree's  counsel.  Ck>unsel  for  demurree 
filed  their  reply  brief  in  said  clerk's  office  on 

the  day  of  ,  1919,  in  which  they 

made  the  point  that  the  demurrer  in  writing 
and  grounds  thereof  had  not  been  filed  at  the 
trial,  as  required  by  law,  and  that  therefore 
the  court  could  not  consider  the  case  upon 
its  merits,  but  should  enter  judgment  for  the 
demurree  upon  the  verdict  of  the  jury.     The 

demurrant  filed  its  reply  brief  cm  the  

day  of ,  1919. 

*'It  is  therefore  considered  by  the  court  that, 
the  grounds  of  the  demurrer  in  writing  not 
having  been  filed  by  the  demurrant  as  provided 
by  law,  the  court,  without  considering  the  case 
upon  the  merits,  is  of  opinion  that  the  law  is 
with  the  demurree.  It  is  therefore  considered 
by  the  court  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  ^981.50,  with  interest 
from  March  28,  1919." 

When  counsel  for  the  railroad  company 
handed  Mr.  J.  R.  Saunders,  counsel  for  the 
plaintiff,  the  demurrer  in  writing  and  copy 
of  his  brief,  he  was  at  once  advised  that — 

"Objection  would  be  made  to  the  filing  of  any 
demurrer,  on  the  ground  that  counsel  for  the 
defendant  company,  on  the  day  of  trial  sim- 
ply 'made  an  oral  statement  that  they  demur- 
red to  the  evidence,  and  did  not  state  any  rea- 
sons in  writing.'  ** 

Further  that— 

"As  the  law  required  the  demurrant  to  put 
his  reasons  for  the  demurrer  in  writing,  and 
he  had  failed  to  do  so  before  the  court  closed, 
objection  would  be  made  to  his  filing  a  demur- 
rer at  all." 

The  above  appears  from  a  letter  of  Judge 
Rawles,  of  counsel  for  the  defendant  com- 
pany (plaintiff  in  error)  to  his  associates, 
Messrs.  Mann  &  Townsend.  Quite  an  inter- 
change of  letters  followed  between  these 
gentlemen,  and  also  between  them  and  coun- 


sel for  the  plaintiff.  The  latter  insist  that 
these  letters  are  not  properly  a  part  of  the 
record,  and  were  read  over  their  objection. 
A  letter  from  Judge  McLemore  to  counsel  for 
the  railway  company  also  appears  in  the  rec^ 
ord.  From  the  letters  that  were  exchanged 
between  counsel  for  the  plaintiff  in  error,  it 
appears  that  they  were  of  the  opinion  that, 
as  there  was  an  express  agreement  in  open 
coiut  that  the  argument  upon  the  demurrer 
to  the  evidence  should  be  in  writing  and 
should  be  filed  after  the  evidence  had  been 
transcribed,  it  was  a  necessary  implication 
from  said  agreement  that  the  groimd  of  de- 
murrer could  be  filed  at  that  time.  A  letter 
was  also  written  by  Messrs.  Mann  &  Towns- 
end,  counsel  for  the  plaintiff  in  error,  to 
Judge  McLemore,  in  which  the  statement 
was  made  that  there  had  been — 

*'an  agreement  in  open  court  that  the  defendant 
company  should  file  the  grounds  of  demurrer 
later,  and  that  the  demurrer  would  be  argued 
in  writing." 

A  copy  of  this  letter  was  sent  by  defend- 
ant's counsel  to  counsel  for  the  plaintiff.  On 
receipt  of  this  copy  Messrs.  Smith  and  Smith 
wrote  at  once  to  Mann  &  Townsend  as  fol- 
lows: 

"Gentlemen:  We  beg  to  acknowledge  copy 
of  letter  sent  by  you  to  Judge  McLemore,. 
*  *  *  and  in  reply  thereto  we  desire  to  say 
that  there  was  no  agreement  on  our  part  that 
you  should  file  the  grounds  of  demurrer  later,, 
and  when  Judge  Rawles  recently  handed  to  Mr. 
Saunders,  of  Suffolk,  a  statement  of  the 
grounds  of  demurrer,  he  was  promptly  notified 
that  we  would  object  to  the  same  being  filed. 
The  only  thing  that  came  up  was  that  the  court 
would  hear  argument  on  the  demurrer  to  the 
evidence  later,  and  we  have  been  waiting  to 
hear  from  you  to  that  end,  and  it  was  only  re- 
cently that  we  had  any  information  from  you 
on  the  subject.  A  brief  of  considerable  length 
and  grounds  of  demurrer  were  then  presented 
for  the  first  time  to  Mr.  Saunders,  and  we  wish 
it  distinctly  understood  that  we  shall  object 
strenuously  to  the  filing  of  the  grounds  of  de- 
murrer at  this  time,  when  under  the  law  they 
can  only  be  filed  in  writing  and  the  grounda 
assigned  before  the  jury  retires  from  the  bar. 
The  waiver  of  this  right  is  heard  for  the  first 
time,  and  after  Judge  Rawles  has  been  notified 
that  we  would  object  to  the  filing  of  a  demur- 
rer to  the  evidence  at  this  late  day." 

Messrs.  Saunders  &  Button  also  receiyeit 
a  copy  of  the  letter  to  Judge  McLemore,  and 
made  the  following  reply  on  their  part: 

"Gentlemen:    Yours  of  June  7,  inclosing  copy^ 
of  a  letter  to  Judge  Jas.  L.  McLemore,  receiv- 
ed.    This  letter  mentions  an  agreement  that 
grounds  of  demurrer  in  the  case  of  S.  F.  War- 
rington V.  Atlantic  Coast  Line  Railroad  Com- 
pany  should  be  filed  later.    Permit  me  to  sajr 
that  there  was  never  any  agreement  that  the- 
grounds  of  demurrer  should  be  so  filed;    that. 
neither  Mr.  Mann,  Mr.  Townsend,  nor  Judge- 
Rawles  requested  me  to  make  suc^  an  agree* 
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ment,  and  I  am  informed  that  they  did  not  so 
request  my  associate,  Mr.  J.  Sidney  Smith. 

•*The  grounds  of  demurrer  were  not  present- 
ed to  me  until  after  that  term  of  the  circuit 
coart  was  closed.  At  the  time  the  paper  was 
handed  to  me  by  Judge  Rawles,  I  distinctly  told 
him  that  we  would  object  to  the  filing  of  the 
demurrer,  because  I  was  under  the  impression 
that  it  should  have  been  filed  before  the  ar- 
gument to  the  jury,  and  that  we  would  not 
waive,  nor  had  we  agreed  to  waive,  the  filing  of 
any  demurrer  on  any  ground  therein  stated. 
We  shall  claim  advantage  of  the  statute  and  the 
decisions  in  this  state  on  that  point." 

Messrs.  Mann  &  Townsend  replied  as  fol- 
lows to  the  above  letter  of  Saunders  &  Hnt- 
ton: 

''We  are  in  receipt  of  your  letter  of  the  12th 
instant,  and  note  its  contents. 

''There  certainly  can  be  no  question  about  the 
fact  that  there  was  an  express  agreement  in 
open  court  that  the  argument  upon  the  demur- 
rer to  the  evidence  should  be  in  writing  and 
should  be  filed  later  when  the  evidence  had 
been  transcribed.  It  would  have  been  impossi- 
ble to  file  the  demurrer  in  writing  at  the  time 
of  the  argument  before  the  jury,  because  the 
evidence  was  a  part  of  the  demurrer,  and  it 
could  not  have  been  inserted  in  the  demurrer 
until  it  had  been  transcribed  by  the  stenograph- 
er. It  was  a  necessary  implication  from  the 
aforesaid  agreement  that  the  grounds  of  demur- 
rer would  be  filed  later.  We  think  this  equally 
dear.  Moreover,  the  plaintiff  joined  in  the 
demurrer  voluntarily  and  without  calling  for 
the  grounds  of  the  demurrer,  which  were  sim- 
ple, and  would  have  prepared  and  tendered 
at  once  at  the  bar  of  the  court,  if  called  for. 
Within  a  few  days  after  the  evidence  was  tran- 
scribed by  the  stenographer,  the  demurrer, 
grounds  of  demurrer,  and  written  memorandum 
of  argument  upon  the  grounds  of  demurrer  were 
filed,  and  a  copy  was  furnished  the  plaintiff's 
comiseL 

''We  have  demurred  to  the  evidence  a  great 
number  of  times,  and  in  hardly  an  instance  that 
we  can  recall  has  the  demurrer  and  the  grounds 
thereof  been  filed  at  the  time  the  damages  were 
argued  to  the  jury. 

"In  view  of  the  express  agreement  above 
mentioned  that  the  demurrer  should  be  argued 
at  a  later  date,  and  of  the  implied  agreement 
that  this  embraced  the  filing  of  the  grounds  of 
demurrer,  because  the  written  argument  was 
to  be  based  upon  the  grounds  of  demurrer,  and 
in  view  of  the  fact  that  the  demurrer  was  join- 
ed in  voluntarily  by  plaintiffs  counsel  without 
any  suggestion  that  they  desired  the  grounds  of 
demurrer  in  advance  of  the  written  argument 
thereon,  we  think  it  very  remarkable  that  you 
should  state  in  your  letter:  'We  shall  claim 
advantage  of  the  statute  and  the  decisions  of 
this  state  on  that  point.' 

"As  the  court  will  doubtless  recall  what 
transpired  in  the  courtroom,  we  have  no  idea 
that  it  will  allow  the  plaintiff  to  reap  any  ben- 
efit from  such  a  technical  objection. 

"We  are  sending  copies  of  this  letter  to 
Judge  McLemore,  Judge  Bawles,  and  Messrs. 
Smith  &  Smith." 

These  citations  sufficiently  show  the  rela- 
tive attitudes  of  counsel  with  respect  to  the 
alleged  agreements  in  court  at  the  time  the 


defendant  demurred  to  the  evidence.  The 
letter  of  Judge  McLemore,  referred  to  supra, 
is  to  the  following  effect: 

''Messrs.  Mann  &  Townsend.  Attorneys,  Pe- 
tersburg, y a.— Gentlemen:  In  the  matter  of 
Warrington  v.-  A.  O.  L.  Ry.  Co.,  I  have  de- 
cided to  overrule  the  demurrer.  Plaintiff's 
counsel  are  positive  in  their  statement  that 
they  did  not  waive  the  right  to  have  the 
grounds  of  demurrer  filed  as  required  by  the 
statute.  With  the  record  silent,  I  am  unable 
to  say  they  waived  the  filing,  although  I  had 
the  impression  the  entire  matter  would  wait 
for  the  transcript  of  the  evidence,  and  that  no 
advantage  would  be  taken  of  the  failure  to  file 
the  grounds  of  demurrer  Uiat  day.  It  seems 
to  me,  in  the  face  of  the  record,  the  statute 
and  last  construction  of  it  by  our  court  pre- 
cludes a  consideration  on  the  merits. 

"I  need  hardly  say  I  always  regret  having  a 
case  disposed  of  under  such  circumstances." 

On  April  17,  1919,  before  the  term  expired, 
defendant  filed  its  demurrer  to  the  evidence, 
with  the  grounds  thereof;  also  Its  opening 
brief.  The  plaintiff  filed  his  reply  brief,  argu- 
ing the  case  on  the  merits,  but  "denying  the 
right  of  the  court  to  consider  the  merits,  on 
the  ground  that  the  demurrer  had  not  been 
filed  in  time."  After  consideration  of  the 
briefs,  the  court  refused  to  consider  the  case 
on  its  merits,  and  entered  judgment  for  the 
plaintiff  for  the  amount  of  the  verdict  of  the 
jury,  on  the  ground  "that  the  grounds  of  the 
demurrer  were  not  filed  in  writing  at  the 
trial,  and  that  therefore  the  case  could  not 
be  heard  upon  the  demurrer  to  the  evidence." 
To  this  action  of  the  court  the  defendant  ex- 
cepted. 

From  the  foregoing  citations,  it  appears 
that  what  took  place  when  the  evidence  was 
concluded  was  that  counsel  for  the  defendant 
orally  announced  that  they  demurred  to  the 
evidence,  not  stating  in  writing  the  grounds 
of  demurrer  relied  upon.  The  plaintiff  did 
not  ask  for  the  grounds  of  demurrer,  or  state 
whether  he  joined  In  the  demurrer  or  not, 
but  the  case  proceeded  as  if  there  had  been 
a  joinder  In  the  demurrer,  and  the  jury  were 
told  by  the  court  to  find  a  verdict  for  the 
plaintiff  for  such  sum  as  would  compensate 
him  for  the  loas  he  had  sustained,  if  any. 
Thereupon  the  question  of  damages  was 
argued  to  the  jury  by  counsel  for  demurrant 
and  demurree,  as  upon  a  demurrer  to  the  evi- 
dence. (See  statement  of  facts  by  the  court, 
supra.)  Later  it  was  agreed  between  coun- 
sel for  the  parties  that  the  demurrer  should 
be  argued  in  writing  ait  a  later  date  after  the 
evidence  was  transcribed.  The  letter  of 
Messrs.  Mann  &  Townsend  to  Judge  McLem- 
ore states  that  there  was  an  express  agree- 
ment in  open  court  that  counsel  for  the 
defendant  should  file  the  grounds  of  demurrer 
later.  As  soon  as  this  claim  of  an  agreement 
in  the  respect  alleged  was  brought  to  the  at- 
tention of  Messrs.  Smith  &  Smith  and  Saun- 
ders &  Button,  they  explicitly  and  positively 
denied  that  it  was  ever  made.  Fiurther,  when 
Judge  Bawles  handed  Mr.  Saunders  the  de- 
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murrer  in  writing  and  copy  of  brief,  he  was 
told  by  tbe  latter  that — 

"He  would  object  to  the  filing  of  any  demur- 
rer, stating  that  counsel  for  the  company  sim- 
ply made  an  oral  statement  in  court  on  the  day 
of  trial  that  they  demurred  to  the  evidence* 
and  did  not  state  any  reasons  in  writing." 

[1]  The  court  does  not  certify  that  any 
agreement  was  made  before  him  in  relation 
to  giving  time  within  which  to  state  the 
grounds  of  demurrer  in  writing,  or  in  any 
wise  waiving  the  requirement  of  the  statute, 
though  he  had  the  impression  that  no  advan- 
tage  would  be  taken  of  the  failure  to  file  the 
"grounds  of  demurrer"  at  the  prescribed 
time. 

We  therefore  are  of  opinion  that  the  evi- 
dence does  not  establish  "an  express  agree- 
ment in  open  court  that  the  grounds  of  de- 
murrer should  be  filed  later." 

[2-4]  But  counsel  for  plaintiff  In  error  in- 
sist that  it  was  a  necessary  implication,  from 
the  express  agreement  that  "the  argument 
upon  the  demurrer  to  the  evidence  should  be 
in  writing  and  filed  later,"  that  the  grounds 
of  demurrer  could  also  be  filed  later;  in  oth- 
er words,  that  by  necessary  implication  this 
secondfCty  agreement  was  Included  in  the 
agreement  supra.  But  would  this  follow? 
Evidently  the  trial  court,  which  heard  aU 
that  took  place,  did  not  consider  that  a 
waiver,  either  by  express  agreement  or  neces- 
sary implication,  had  been  established.  The 
positive  statem^it  of  the  judge  is  that  he  is — 

"unahle  to  say  that  the  plaintiff  waived  the 
filing  of  the 'grounds  of  demurrer,  and  that,  in 
the  face  of  the  record,  the  statute  and  the  last 
construction  of  it  by  our  court  precludes  a  con- 
sideration on  the  merits." 

The  court  could  hardly  have  made  that 
statement  if  it  had  been  of  opinion  that  coun- 
sel, by  explicit  compact  or  necessary  impli- 
cation, had  agreed  that  the  grounds  of  de- 
murrer oould  be  filed  later.  When  a  defend- 
ant demurs  to  the  evidence,  the  statute  pre- 
scribes what  shall  be  done.  The  statute  is 
mandatory  in  this  respect,  and  positive  in 
its  statement  of  the  penalty  attached  to  a 
failure  to  conform  to  its  mandate.  But  while 
we  consider  that  the  statute  is  mandatory 
upon  one  party,  when  the  other  stands  upon 
his  legal  rights,  we  do  not  mean  to  say  that 
the  parties,  by  agreement  inter  se,  cannot 
waive  its  requirements  as  to  the  precise  time 
for  filing  the  grounds  of  demurrer  in  writing. 
Such  an  agreement  can  be  made,  but,  as  it  is 
in  derogation  of  the  statute,  it  should  be 
clearly  made  and  clearly  established.  In  the 
case  in  judgment  the  plaintiff  waited  on  the 
defendant  to  take  the  steps  required  by  the 
statute.  In  order  for  the  defendant  to  secure 
the  benefits  of  the  statute,  it  was  necessary 
for  it  to  comply  with  its  requirements.  This 
was  a  case  of  parties  dealing  at  arm's  length. 
We  would  draw  the  conclusion,  from  the 
silence  of  counsel  for  the  plaintiff  In  this  case, 
that  they  had  waivied  their  right  to  have 


the  grounds  of  demurrer  filed  as  required  by 
the  statute,  if  it  appeared  that  on  other  and 
prior  trials  between  them  and  counsel  for  the 
defendant  company,  upon  an  oral  statement 
by  the  latter  that  they  demurred  to  the  evi- 
dence, the  grounds  of  demurrer  were  permit- 
ted to  be  filed  on  a  later  day.  If  such  had 
been  the  practice  hitherto  prevailing  between 
counsel,  then  the  sUence  of  counsel  for  the 
plaintiff  in  the  instant  case  under  the  cir- 
cumstances supra,  would  have  been  mislead- 
ing, and  justified  the  contention  of  the  de- 
fendant that  an  agreement  had  been  made  by 
implication.  But  there  is  nothing  of  this 
sort  before  us.  Coimsel  for  the  plaintiff  sim- 
ply allowed  the  defendant  to  make  out  its 
own  case,  without  aid  or  suggestion.  Coun- 
sel for  the  defendant  company  may  have 
thought,  and  doubtless  did  think,  that  they 
would  be  allowed  to  file  their  grounds  of  de- 
murrer later,  but  they  had  no  right  so  to  con- 
clude from  the  plaintifTs  silence,  to  the  lat- 
ter's  prejudice,  or  in  derogation  of  his  legal 
rights.  If  the  plaintiff  did  not  ask  for  the 
grounds  of  demurrer,  neither  did  the  defend- 
ant ask  the  plaintiff  if  he  waived  the  require- 
ments of  the  statute  in  this  regard.  Doubt- 
less it  was  in  the  mind  of  coimsel  demurring 
to  the  evidence  that  they  would  be  allowed 
to  file  the  grounds  of  demurrer  at  a  later 
time,  but  counsel  for  the  plaintiff  aiq;>arently 
did  nothing  to  justify  this  state  of  mind. 
When  counsel  for  defendant  announced  that 
they  demurred  to  the  evidence,  it  was  not 
necessary  for  counsel  for  the  plaintiff  to  de- 
mand the  grounds  of  the  demurrer  in  writing. 
On  the  contrary,  it  was  necessary  for  tbe  d(^ 
fendant  to  follow  the  statute,  which  explicitly 
prescribes  that  the-— 

"party  tendering  the  demurrer  to  the  evidence 
shall  state  in  writing  specifically  the  grounds 
of  demurrer  relied  on,  and  the  demurree  shall 
not  be  forced  to  join  in  said  demurrer  until 
the  specific  grounds  upon  which  the  demurrant 
relies  are  stated  in  writing;  nor  shall  any 
grounds  of  demurrer  not  so  specifically  stated 
be  considered." 

Hence,  in  order  to  secure  the  benefit  of  the 
statute,  a  demurrant  must  comply  with  its 
terms,  and,  if  time  is  needed  for  such  com- 
pliance, must  secure  that  time  from  the  court, 
by  a  postponement,  or  by  agreement  with  op- 
posing counsel.  The  record  does  not  show  in 
the  instant  case  compliance  with  the  statu- 
tory requirements  at  the  time  the  motion 
was  made,  or  that  time  was  secured  for  later 
compliance,  either  from  the  court  or  by  agree- 
ment with  adversary  counsel. 

Petitioner  contends  that  the  agreement  to 
argue  the  demurrer  carries  by  implication  the 
agreemoit  to  allow  the  grounds  to  be  filed 
later,  since .  otherwise  there  would  be  but 
little  to  argue.  But  the  agreement  speaks 
for  itself.  It  was  an  agreement  to  argue  iu 
writing  the  demurrer  as  submitted  by  the 
defendant  The  extent  of  that  argument 
would  depend  upon  the  ruling  of  the  court. 
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Should  the  court  deny  the  subsequent  effort 
of  the  defendant  to  file  the  grounds  of  de- 
murrer, there  would  be  but  little  room  for 
argument  But,  should  the  court  hold  that 
under  the  statute  the  grounds  not  filed  at  the 
time  the  defendant  demurred  could  be  filed 
at  a  later  day  of  the  court,  the  argument 
would  be  directed  to  the  case  on  the  merlta 
Hence  the  agreement  was  In  substance  an 
agreement  to  argue  by  briefs  whatever  under 
the  ruling  of  the  court  could  be  argued  on 
the  defendant's  demurrer,  and  the  fact  that 
in  the  result  the  court,  upon  the  state  of  the 
record,  excluded  the  grounds  of  demurrer 
teidered  by  the  defendant,  Is  not  a  determin- 
ing factor  in  the  construction  of  the  agree- 
ment that  the— 

^'argument  upon  the  demurrer  to  the  eyidenoe 
should  be  in  writing,  and  filed  later  when  the 
evidence  had  been  transcribed." 

The  statute  on  the  subject  of  demurrers  to 
evidence,  and  from  which  citation  has  been 
made,  is  the  statute  of  February  19,  1912 
<Acts  1912,  p.  75),  and  Is  as  follows: 

*'In  all  soits  or  motions  hereafter,  when 
the  evidence  is  concluded  before  the  court  and 
jury,  the  party  tendering  the  demurrer  to 
evidence  shall  state  in  writing  specifically  the 
grounds  of  demurrer  relied  od,  and  the  demur- 
ree  shall  not  be  forced  to  join  in  the  said  de- 
murrer until  the  specific  grounds  upon  which 
the  demurrant  relies  are  stated  in  writing; 
nor  shall  any  grounds  of  demurrer  not  thus 
specifically  stated  be  considered,  except  that 
the  court  may,  in  its  discretion,  allow  the  de- 
murrant to  withdraw  the  demurrer;  may  allow 
the  joinder  in  demurrer  to  be  withdrawn  by  the 
demurree,  and  new  evidence  admitted,  or  a 
nonrsuit  to  be  taken  until  the  jury  retire  from 
the  bar.** 

This  act  has  been  construed  by  this  court 
in  the  cases  of  McMenamin  v.  Southern  Ry. 
Ck>.,  115  Va.  822,  80  S.  B.  596,  Saunders  v. 
Southern  Ry.  Co.,  117  Va.  396,  84  S.  E.  660, 
and  Virginia  I.  O.  &  O.  Oo.  v.  Asbury's  Adm'r, 
117  Va.  683,  86  S.  B.  14a 

In  the  Saunders  Case,  117  Va.  399,  84  S.  B. 
651,  the  court  said: 

"These  statutory  provisions  are  mandatory 
and  preclude  the  idea  of  jurisdiction  to  con- 
sider a  demurrer  to  evidence,  unless  the  grounds 
of  such  demurrer  are  specifically  stated  in 
writing.  The  statute  is  a  wise  one  that  should 
be  upheld  and  enforced  as  it  is  written.  Its 
salutary  purpose  would  be  defeated  and  the 
statute  practically  abrogated  if  it  were  per- 
missible to  modify  it  by  engrafting  exceptions 
upon  it." 

And  on  page  400  of  the  same  case  (84  S.  B. 
651)  we  find  the  following: 

''The  grounds  of  the  demurrer  to  the  evi- 
dence filed  by  the  defendant  company,  not  hav- 
ing been  specifically  s,tated  in  writing,  as  re- 
quired by  statute,  we  are  of  opinion  that  the 
court  was  without  Jurisdiction  to  consider  the 
same.'* 
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As  stated  supra,  the  statute  plainly  re- 
quires that  the  grounds  of  demurrer  must  be 
in  writing,  and  submitted  at  the  conclusion 
of  the  evidence  and  before  the  Jury  retires 
from  the  bar.  The  grounds  of  demurrer  were 
not  submitted  in  writing  in  the  case  in  Judg- 
ment, and  there  was  no  agreement  between 
counsel  waiving  this  requirement,  or  any  post- 
ponement by  the  court  of  the  case  to  afford 
opportunity  to  prepare  and  submit  such 
grounds. 

Plaintiff  in  error  cites  the  case  of  Du  Pont 
Y.  Smith,  249  Fed.  403,  161  C.  0.  A.  377,  but 
that  case  is  not  in  conflict  with  the  conclu- 
sions that  we  have  reached  In  the  instaht 
case.  In  the  Du  Pont  Case  the  court  did  not 
consider  that  the  action  whldi  it  took  was 
precluded  by  the  statute.  This  appears  from 
the  following  citation  from  the  opinion: 

''We  have  the  strong  conviction  that  the  ex- 
treme penalty  of  dismissal  of  a  cause  without  a 
hearing  on  the  merits  should  not  be  imposed 
upon  a  litigant  for  the  inadvertence  of  his 
counsel,  except  in  flagrant  cases  of  neglect,  or 
where  the  court  is  compelled  by  statute  or 
clearly  established  practice  to  do  so." 

The  time  flxed  in  this  case  for  the  flllng 
of  the  bill  of  exceptions  was  by  an  order  of 
court,  and  the  court  held  that — 

"The  evidence  of  consent  to  the  allowance 
of  the  bill  of  exceptions,  and  waiver  of  the 
time,  was  very  strong." 

Judge  Pritdiard  elaborately  dissented. 

In  the  case  before  us,  but  for  the  restrain-' 
ing  and  mandatory  provisions  of  the  statute, 
prescribing  how  a  demiu*rant  shall  proceed, 
we  would  be  disposed  to  disregard  technical- 
ities and  decide  this  case  on  its  merits.  But 
when  a  statute  plainly  prescribes  what  must 
be. done  to  enjoy  its  boieflts,  and  the  penalties 
for  nonconformity,  the  courts  are  constrain- 
ed to  enforce  the  law  as  it  is  written.  The 
trial  court  was  more  intimately  in  touch  with 
what  passed  in  its  presence  and  within  its 
hearing  than  this  court  can  possibly  be  from 
the  cold  and  formal  record.  That  court  could 
not  certify  that  an  express  agreement  had 
been  made  to  waive  the  requirements  of  the 
statute,  nor  could  it  derive  an  agreement  by 
implication  to  that  effect  from  the  agreement 
actually  made.  After  setting  out  the  facts 
the  trial  court  annoimced  the  following  con- 
clusion: 

**It  is  therefore  considered  by  the  court 
that,  the  grounds  of  demurrer  in  writing  not 
having  been  filed  by  the  demurrant  as  requir- 
ed by  law,  the  court,  without  considering  the 
case  on  the  merits,  is  of  opinion  that  the  law 
is  with  the  demurree.  It  is  therefore  consid- 
ered by  the  court  that  the  plaintiff  recover  of 
the  defendant  the  sum  of  $921.50,  with  inter- 
est thereon  from  March  28,  1912." 

In  that  finding  this  court  concurs,  and  the 
judgment  of  the  trial  court  is  therefore  af- 
firmed. 

Afilrmed* 
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BARNARD  V.  GARDNER   INV.  CORPORA- 
TION. 

(Sapreme  Oonrt  of  Appeals  of  Virginia.    March 

17,  192L) 

1.  Principal  and  agent  ^=»33  —  Contraet  of 
agency  revocaMe  by  principal  at  will,  aniess 
coupleil  with  interest  based  on  consideration. 

A  contract  expressly  creating  the  relation- 
ship of  principal  and  agent,  unless  coupled 
witii  an  interest  based  on  valuable  considera- 
tion, is  generally  revocable  by  the  principal  at 
will. 

2.  Brolcers  ^==>44  —  Principal  may  revoke  con- 
tract of  agency  unsupported  by  consideration 
at  any  time  prior  to  sale. 

A  real  estate  broker's  contract  of  agency 
may  be  revoked  in  good  faith  by  his  principal 
any  time  prior  to  sale;  the  purported  consid- 
eration of  $1  for  the  contract  not  having  been 
paid. 

3.  Brokers  ^=:»88(5)  —  Fraud  Inducing  agency 
contract  held  Jury  question. 

In  a  real  estate  broker's  action  for  com- 
missions on  a  sale  made  after  revocation  of 
the  agency  by  the  principal,  evidence  that  the 
broker,  by  fraud  and  misrepresentation  as  to 
the  value  of  the  property  and  the  price  obtain- 
able therefor,  induced  the  principal  to  enter 
into  the  agency  contract,  held  sufficient  to  jus- 
tify the  submission  of  the  issue  to  the  jury. 

4.  Brokers  ^=»6»Fiduclary  relation  exists  be- 
tween real  estate  agents  and  thdr  clients. 

Real  estate  agents  occupy  a  fiduciary  rela- 
tion to  their  clients,  and  so  long  as  that  rela- 
tion continues  the  agent  is  under  a  legal  obli- 
gation, as  well  as  under  a  high  moral  duty,  to 
give  his  principal  loyal  service  and  the  benefit 
of  information  as  to  the  property  intrusted  to 
him  for  sale;  the  principal  being  frequently  at 
a  disadvantage,  and  hence  entitled  to  the  ut- 
most frankness,  fidelity,  and  fair  dealing  from 
the  agent. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the  Gardner  Investment  Cor- 
poration against  Alice  T.  Barnard.  Verdict 
for  defendant  was  set  aside,  and  Judgment 
in  favor  of  plaintiff  entered,  and  defendant 
brings  error.    Reversed  and  rendered. 

Rumble  &  Rumble,  of  Norfolk,  for  plaintiff 
in  error. 

Jas.  G.  Martin,  of  Norfolk,  for  defendant 
in  error. 

PRENTIS,  J.  Gardner  Investment  Cor- 
poration, engaged  In  the  real  estate  brokerage 
business,  through  Its  president,  J.  W.  Gard- 
ner, solicited  and  obtained  from  Alice  T. 
Barnard  the  following  contract: 

"June  27,  1919. 
"To  Gardner  Investment  Corporation: 

"For  and  in  consideration  of  one  dollar  ($1.- 
00),  the  receipt  of  which  is  acknowledged,  I 
hereby  appoint  you  exclusive  agent  to  make 
sale  of  the  real  property  herein  described  as 


715  Boissevain  avenue,  for  the  price  of  $17,000 

upon  the  following  terms :    $ — ■ —  cash ;    $-- 

secured  by  mortgage  thereon  for 


year  at 

per  cent.  And  you  are  hereby  authoris- 
ed to  accept  a  deposit  to  be  applied  on  the  pur- 
chase price,  and  to  execute  a  binding  contract 
for  sale  on  my  behalf. 

"In  case  tbe  above  described  property  is  sold 
or  disposed  of  within  the  time  specified,  I  agree 
to  make  the  purchaser  a  good  and  sufficient 
warranty  deed  to  the  same,  and  to  furnish  a 
complete  abstract  of  title,  if  required;  and  it 
is  further  agreed  that  you  shall  have  and  may 
retain  from  the  proceeds  arising  from  audi 
sale  no  commission  on  the  above  price  and  100 
per  cent,  of  all  of  the  consideration  for  which 
said  property  is  sold  over  and  above  price 
above  specified,  amount  for  which  said  property 
may  be  sold. 

.  "This  contract  to  continue  until  July  27, 1919, 
and  thereafter  until  terminated  by  me  giving 
you  as  agent  one  day's  notice  in  writing." 

While  the  contract  recites  the  consideration 
of  $1  the  evidence  shows  that  the  recital  of 
such  consideration  Is  In  print  on  one  of  the 
blanks  of  the  company,  and  that  no  consid- 
eration was  either  paid,  considered,  or  dis- 
cussed. Before  any  sale  of  the  prop^ty  had 
been  made,  Mrs.  Barnard  wrote  this  letter 
to  the  company : 

"715  Boissevain  Ave., 

"Norfolk,  Va.,  July  8,  1919. 

"Gardner    Investment    Corporation,    33(K^83S 
Seaboar^  Bank  Building,  Norfolk,  Va. 

"Gentlemen:  Having  reconsidered  the  mat- 
ter of  selling  my  home  on  Boissevain  Ave.,  I 
beg  you  to  allow  me  to  withdraw  the  option  on 
said  property.  Thanking  you  for  your  kind- 
ness, I  am 

"Very  truly  yours, 

[Signed]    Alice  T.  Barnard.' 


<*i 
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On  July  5th,  when  Gardner  visited  the 
proi)erty,  Mrsl.  Barnard  refused  to  allow 
the  prospective  purchaser,  who  accompanied 
him,  to  enter  the  house  or  to  inspect  its 
Interior,  i^d  discussed  with  Gardner  h«r 
change  of  purpose  and  desire  to  revoke  tbe 
authority  of  the  company  under  the  written 
contract.  This  was  on  Saturday,  but,  not- 
withstanding these  dear  Indications  of  her 
Intention  to  revoke  the  agency,  thereafter, 
on  Monday,  July  7th,  the  company,  through 
Gardner,  undertook  to  exercise  the  authority 
conferred  by  the  agreement  by  selling  the 
property  to  D.  T.  I' Anson  for  $18,000.  This 
purchaser  sued  Mrs.  Barnard  for  specific 
performance  of  the  contract,  but  for  reasons 
satisfactory  to  hlnlself  dismissed  his  suit. 
Then  the  company  Instituted  Its  action  in 
assumpsit  against  ner  for  the  recovery  of 
$1,000  as  Its  compensation  for  finding  such 
purchaser,  claiming  under  the  contract.  The 
defendant  pleaded  non  assumpsit  at  the  trial ; 
there  was  a  verdict  In  her  favor,  which,  upon 
motion  of  the  company,  was  set  aside ;  there- 
upon judgment  was  entered  In  favor  of  the 
company  for  $1,000,  and  of  this  Judgment  she 
is   here   complaining. 
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1.  One  of  the  Questions  raised  is  whether 
or  not  the  defendant  could  prove  hy  parol 
that  notwithstanding  the  recital  of  a  oon> 
sideration  in  the  agreeneent  there  was  In  fact 
no  consideration,  and  hence  that  the  contract 
was  revocable  by  her  will.  The  trial  court 
excluded  this  evidence,  and  refused  to  in< 
^ruct  the  jury  that  the  defendant  had  such 
power  to  revoke.  It  is  not  controverted  by 
the  company  that  an  acknowledgement  of  a 
<!onsideration  in  a  written  contract  may  be  de- 
nied for  many  purposes,  but  it  is  claimed 
that  it  cannot  be  denied  as  to  this  contract 
because  the  effect  of  such  denial  is  to  nulli- 
fy it. 

One  of  the  cases  dted  to  support  this  view 
is  Lawrence  v.  McGalmont,  43  U.  S.  (2  How.) 
452,  11  L.  Ed.  366,  but  what  is  said  in  that 
case  is  said  with  reference  to  a  written  guar- 
anty of  credit,  and  the  court  held  that  the 
guarantor,  having  expressly  acknowledged 
the  receipt  of  consideration  in  the  contract, 
could  not  prove  the  lack  of  consideration 
for  the  purpose  of  showing  that  she  was  not 
■thereby  bound. 

The  other  case  chiefly  relied  upon  is  Wat- 
kins  V.  Robertson,  105  Va.  284,  54  S.  B.  33, 
.5  L.  R.  A.  (N.  S.)  1194,  115  Am.  St.  Rep.  880. 
That  case  Involved  a  written  option  under 
seal,  whereby  the  owner  of  certain  shares 
of  capital  stock  of  a  corporation  agreed  with 
.another  to  sell  him  such  stock  at  a  fixed 
price,  to  be  delivered  if  the  purchase  price 
was  paid  on  or  before  a  certain  date  named 
therein.  It  was  an  option  to  buy,  such  as 
is  commonly  used,  and  the  court  there  held 
that  the  owner  was  estopped  to  deny  that 
such  option  was  based  upon  a  valuable  con- 
sideration, in  view  of  the  fact  that  the  con- 
tract itself  recited  such  consideration,  and 
for  the  reason  that  to  permit  such  a  denial 
would  be  to  nullify  the  contract.  So  far  as 
we  are  advised,  however.  It  has  never  been 
held  that  It  is  not  permissible  to  introduce 
•evidence  to  contradict  such  a  recital  for 
any  proper  purpose  In  a  contract  not  under 


Stephen's  Digest  of  Evidence  (2d  Ed.)  p. 
220,  on  this  subject,  states  these  among  the 
-exceptions  to  the  rule  excluding  oral  evl- 
d^ice  for  the  purpose  of  varying  or  con- 
tradicting a  written  contract: 

"Fraud,  intimidation,  illegality,  want  of  due 
-execution,  want  of  capacity  in  any  contracting 
party,  the  fact  that  it  is  wrongly  dated,  want 
-or  failure  of  consideration,  or  mistake  in  fact 
<fr  law,  or  any  other  matter  which,  if  proved, 
would  produce  any  effect  upon  the  validity  of 
any  document,  or  of  any  part  of  it»  or  wliich 
would  entitle  any  person  to  any  judgment,  de- 
>cree»  or  order  relating  thereto." 

Statements  to  the  same  effect,  fully  sup- 
ported by  authority,  may  be  found  in  2  Elliott 
on  Contracts,  §  1642;  1  Greenleaf  on  Evi- 
dence <16th  Ed.)  i  284. 

[1]  In  this  case  the  evidence  was  not  in- 
troduced for  (he  purpose  of  nullifying  the 


contract,  but  in  order  to  show  its  true  char- 
acter. The  paper  itself  is  in  express  terms 
a  contract  between  an  agent  and  a  principal. 
Such  a  contract,  unless  coupled  with  an 
interest,  based  upon  valuable  consideration, 
is  generally  revocable  by  the  principal  at 
will,  and  it  is  not  necessary  to  cite  authority 
to  establish  this  proposition.  If  in  fact  there 
was  no  consideration,  this  fixes  the  true  na- 
ture of  such  a  contract;  establishes  it  ac- 
cording to  its  true  intent,  purpose,  and  mean- 
ing, but  does  not  nullity  it 

[2]  We  think,  therefore,  that  the  evidence 
should  have  been  admitted,  and  that  the  jury 
should  have  been  instructed,  in  accordance 
with  the  request  of  the  defendant,  that  she 
had  the  right  to  revoke  the  contract  in  good 
faith  at  any  time  prior  to  a  sale.  The  re- 
fusal of  the  trial  court  to  take  this  view  is 
reversible  error. 

The  case  of  Perrow  v.  Rixey,  119  Va.  192. 
89  S.  E.  101,  Is  In  our  view  conclusive  of 
this  question.  The  only  difference  between 
that  case  and  this  is  that  there  the  written 
agreement  did  not  recite  a  consideration.  Ii 
did  fix  the  net  price  and  allowed  the  agent 
30  days  in  which  to  make  a  sale;  but  the 
court  held  thait,  inasmuch  as  it  was  an 
agency  to  sell  land,  which  was  neither  cou- 
pled with  an  interest  nor  founded  upon  a 
valuable  consideration,  it  might  be  terminat- 
ed by  the  principal  at  will  on  giving  notice, 
in  good  faith,  before  the  agent  found  a  pur- 
chaser, and  that  "coupled  with  an  interest," 
under  such  circumstances,  means  an  interest 
in  the  land  itself,  as  distinguished  from  an 
interest  in  the  proceeds  of  sale. 

The  contract  in  this  case.  Illuminated  as  it 
is  by  the  parol  evidence  showing  that  there 
was  no  consideration  therefor,  is  identical 
in  its  legal  effect  with  the  contract  which 
was  Involved  In  the  case  last  cited. 

2.  The  case  may  also  be  considered  from 
another  aspect,  v^th  the  same  result  There 
was  evidence  to  the  effect  that  Gardner,  when 
he  solicited  the  contract,  told  Mrs.  Barnard, 
in  response  to  her  statement  that  she  thought 
she  ought  to  get  at  least  $17,500  for  the  prop- 
erty; that  she  would  never  get  it,  that  he 
did  not  think  she  would  get  $17,000,  because 
it  was  not  worth  so  much ;  that  on  July  3d 
he,  the  president  of  the  company,  came  to 
her  house  and  tried  to  buy  the  property 
for  $15,000;  and  that  on  the  same  date  he 
wrote  to  one  Duncan,  who  had  asked  him  for 
a  description  of  the  property,  that  the  value 
of  the  ground  was  $12,500,  of  the  building 
$20,000,  and  the  total  value  of  the  property 
$32,500,  while  three  real  estate  agents,  who 
were  not  contradicted,  testified  that  at  the 
time  a  conservative  estimate  of  the  value 
of  the  property  would  be  from  $25,000  to 
$30,000. 

This  being  the  state  of  the  evidence,  the 
trial  court  instructed  the  Jury  as  follows: 

"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  J.  W.  Gardner, 
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president  of  the  plaintiff  corporation,  was  on 
Jnne  27,  1919,  a  dealer  in  real  estate,  familiar 
with  real  estate  rallies  in  the  dty  of  Norfolk, 
and  that  he  then  knew  the  valae  of  the  defend- 
ant's property  mentioned  in  the  contract  sued 
on  in  this  case;  that  said  Gardner,  in  order 
to  induce  the  defendant  to  enter  into  the  said 
contract,  represented  to  her  in  substance  and 
effect  that  said  property  was  then  worth  not  to 
exceed  $17,000  and  that  said  sum  was  as  much 
as  she  could  possibly  sell  it  for,  and  if  the  Jury 
also  believes  from  the  evidence  that  defend- 
ant was  not  familiar  with  real  estate  values 
'  in  said  city  and  did  not  know  the  value  of  said 
property;  that  she  relied  upon  the  representa- 
tions so  made  to  her  by  said  Gardner,  and  on 
the  faith  thereof  entered  into  and  signed  the 
said  contract  authorizing  said  plaintiff  to  sell 
said  property  at  the  price  of  $17,000;  and  if 
the  jury  further  believes  from  the  evidence 
that  said  property  was  then  in  fact  worth  much 
more  than  $17,000,  and  that  that  fact  was  then 
known  to  the  said  Gardner,  then  the  said  con- 
tract was  not  binding  on  the  defendant,  and 
the  jury  should  find  for  the  defendant.  When 
fraud  or  misrepresentation  is  relied  on  as  a 
defense,  It  must  be  proved  by  dear  and  con- 
vincing evidence.' 


»» 


[3, 4]  So  that  the  only  Issue  submitted  to 
the  Jury  upon  that  evidence  and  instruction 
was  whether  or  not  the  defendant  was  re- 
lieved from  the  obligation  of  her  contract  by 
the  fraud  and  misrepresentation  of  the  com- 
pany's agent  in  inducing  her  to  enter  Into 
it.  While  the  evidence  of  intentional  fraud 
may  be  doubtful  and  unconvincing,  at  the 
same  time  there  was  evldoice  sufficient  to 
Justify  the  submission  of  the  issue  thus 
raised  to  the  Jury.  Real  estate  agents  occupy 
a  fiduciary  relation  to  their  clients,  and  so 
long  as  that  relation  continues  the  agent  is 
under  a  legal  obligation,  as  well  as  a  high 
moral  duty,  to  give  to  his  principal  loyal 
service  and  the  benefit  of  his  information  as 
to  the  property  entrusted  to  him  for  sale. 
Under  such  circumstances  the  principal  is 
frequently  at  a  disadvantage,  and  hence  is 
entitled  to  the  utmost  frankness,  flKiellty,  and 
fair  dealing  from  the  agent  It  is  not  sur- 
prising that  under  this  very  proper  instruc- 
tion, and  with  this  evidence,  the  Jury  found 
in  favor  of  the  defendant.  The  trial  court, 
however,  set  aside  their  verdict,  and  this  is 
also  assigned  as  error.  What  we  have  said 
is  sufficient  to  Indicate  that  we  think  the 
court's  first  impression,  when  giving  the  in- 
struction, was  correct,  and  that  afterwards, 
when  the  verdict  was  set  aside,  apparently 
upon  the  ground  that  the  instruction  was 
not  Justified  by  the  evidence,  the  defendant 
was  denied  a  substantial  right. 

Our  conclusion,  therefore,  is  to  reverse  the 
Judgment,  which  was  In  favor  of  the  com- 
pany, and  to  enter  Judgment  here  upon  the 
verdict  In  favor  of  the  plaintiff  in  error. 

Reversed. 

SIMS  and  BURKS,  JJ.,  absent 


(129  Va.  763> 
AMBROSE  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1921.) 

1.  Criminal  law  <8=>II59(3)— Verdict  ob  eon* 
flloting  evidence  will  not  he  disturbed. 

A  verdict  on  conflicting  evidence  wfll  not 
be  disturbed. 

2.  Laroeny  ^3»  I— Taking  of  husband's  aato. 
mobile  with  consent  of  wife,  to  obtain  funds 
to  elope  with  her  was  laroeny. 

Where  defendant,  who  was  planning  to 
elope  with  a  married  woman,  as  part  of  the 
scheme,  with  her  consent,  took  the  husband's 
automobile,  intending  to  sell  it  to  obtain  funds 
to  finance  the  elopement,  he  was  guilty  of 
larceny. 

3.  Criminal  law  <8=s>834(3)— Modlfloatlen  of  in- 
struotlon  In  prosecution  for  stealino  aatomo> 
bile  proper. 

In  a  prosecution  for  the  theft  of  an  auto- 
mobile, where  defendant  contended  that  it  be- 
longed to  a  married  woman,  and  that  she  in- 
trusted it  to  him  for  sale,  and  requested  an  in- 
struction that,  if  such  .woman  intrusted  the 
machine  to  him  for  sale  and  if  not  to  return 
it,  and  that,  he  having  failed  to  sell  the  car, 
he  was  returning  it,  he  could  not  be  convicted, 
an  addition  that,  if  defendant  received  the  au- 
tomobile fraudulently  and  was  knowingly  aiding 
the  woman  in  depriving  ber  husband  of  his 
property,  they  should  find  him  guilty,  was  not 
error. 

4.  Criminal  law  ^=>829( I)— Refusal  of  request- 
ed  Instruotlon  covered  by  one  given  not  error. 

The  refusal  of  a  requested  instruction  cov- 
ered by  one  given  is  not  error. 

8.  Criminal  law  ^=5»823(4)  —  Error  In  Instrao- 
tion  In  prosecution  for  laroeny  harmless. 
In  a  prosecution  for  the  theft  of  an  auto- 
mobile which  defendant  claimed  belonged  to  a 
married  woman  who  had  intrusted  it  to  him, 
error  in  the  state's  instruction,  to  the  effect 
that  an  oral  gift  of  the  automobile  by  the  hus- 
band to  his  wife,  etc.,  would  not  pass  title, 
was  harmless,  where  the  instruction  later  in- 
formed the  jury  that,  though  the  wom»n  was 
not  the  owner,  yet  If  defendant  honestly  thought 
she  was,  and  acted  on  that  belief,  he  could  not 
be  convicted. 

Error  to  Hustings  Court  of  Portsmontb. 

F.  M.  Ambrose  was  convicted  of  larceny 
and  he  brings  error.    Afllrmed. 

R.  H.  Bagby  and  Jno.  W.  Happer,  both  of 
Portsmouth,  for  plaintiff  in  error. 

Jno.  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

BURKS,  J.  F.  M.  Ambrose,  the  plaintilT  in 
error,  was  convicted  of  stealing  an  automo- 
bile, the  property  of  F.  J.  Schmoele,  of  the 
value  of  $1,000,  and  sentenced  to  confinement 
tn  the  penitentiary  for  two  years.    A  writ 
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of  error  was  awarded  to  the  ludgment  of  con- 
ylction,  and  we  are  asked  to  review  It 

The  petition  for  the  writ  of  error  states 
that  from  the  record  two  Questions  arise: 

"(1)  Was  the  antomobile  alleged  to  have  been 
stolen  the  property  of  F.  J.  Schmoele  or  the 
property  of  his  wife,  Holmes  Pretlow 
Schmoele?  and 

'*(2)  If  it  was  the  property  of  F.  J.  Schmoele, 
could  petitioner  be  legally  convicted  of  larceny 
usder  the  facts  in  this  case?" 

[1]  Without  going  into  the  details  of  the 
evidence,  it  is  sufficient  to  say  that  F.  J» 
Schmoele,  a  witness  for  the  commonwealth, 
testified  positively  that  the  automobile  was 
his  property.  His  wife  testified  for  the  de- 
fendant that  it  was  her  property,  and  that 
she  delivered  it  to  the  defendant  and  asked 
him  to  sell  it  for  her.  The  verdict  of  the 
Jury  settled  the  conflict  in  favor  of  the  com- 
monwealth, and  that  verdict  cannot  be  dis- 
turbed. 

[2]  In  answer  to  the  second  question  pro- 
pounded in  the  petition,  it  may  be  said  that 
the  evidence  was  such  that  the  Jury  was  well 
warranted  in  b^ievlng  that  the  defendant 
and  Mrsw  Schmoele,  wife  of  F.  J.  Schmoele, 
had  planned  an  elopement  and  partially  car- 
ried it  out,  and  that  the  sale  of  the  automo- 
bile was  a  part  of  their  scheme  to  finance 
their  plan.  If,  therefore,  the  automobile  was 
the  property  of  F.  J.  Schmoele,  the  defendant 
could  **be  legally  convicted  of  larceny"  there- 
of, and  there  is  ample  evidence  in  the  record 
to  sustain  his  convlcticm. 

The  defendant  asked  for  three  instructions 
which  the  court  refused  to  give.  The  refusal 
to  give  his  instruction  No.  3  Is  not  assigned 
as  error. 

[3]  Instruction  Na  1  was  as  follows: 

"The  court  instracts  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant 
received  the  automobile  mentioned  in  the  in- 
dictment from  Mrs.  Schmoele,  the  wife  of  F.  J. 
S<±moele,  to  sell  for  her  under  instructions 
to  pay  to  her  the  money  from  the  sale,  if  made, 
and  if  not  made  to  return  to  her  the  antomo- 
bile, and,  not  having  made  the  sale  he  went  to 
Baleigh,  N.  C,  where  Mrs.  Schmoele  then 
was,  for  the  purpose  of  returning  the  car,  then 
they  must  find  Uie  defendant  not  guilty.' 
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This  instruction  the  court  refused  to  give 
as  asked,  but  added  the  following: 

**But  if  they  find  from  the  evidence  that  the 
defendant  received  the  automobile  fraudulently, 
and  was  knowingly  aiding  Mrs.  Schmoele  in 
permanently  depriving  her  husband  of  his 
property,  then  they  should  find  the  defendant 
guilty;  but  the  jury  are  further  told  that,  in 
order  to  convict  the  accused,  they  must  find 
him  guilty  under  the  evidence  beyond  all  rea- 
sonable doubt.** 

l%ere  was  no  error  in  making  the  addition, 
whidi  correctly  stated  the  law. 

[4]  Instruction  Na  2  was  as  follows: 


'^The  court  instructs  the  Jury  that  they  can- 
not couviet  the  accused,  unless  they  believed 
from  the  evidence  beyond  all  reasonable  doubt 
that  he  came  into  possession  of  the  car  in  ques- 
tion by  fraudulent  means,  or  that  he  intended 
to  convert  it  to  his  own  use." 

If  it  be  conceded  that  the  instruction  cor- 
rectly stated  the  law,  it  was  not  error  to  re- 
fuse it,  as  it  ^-as  fully  covered  by  instruction 
No.  4,  given  for  the  commonwealth.  It  is  not 
desirable  to  multiply  instructi<ms,  and  is  not 
error  to  refuse  even  a  correct  instruction  on 
a  point  up<m  which  the  Jury  has  already  been 
fully  and  correctly  instructed. 

[6]  EzcepticKi  was  tak^i  to  the  giving  of 
instruction  No.  4  at  the  instance  of  the  com- 
monwealth.   This  instruction  was  as  follows : 

"The  court  instructs  the  jury  that  chattels 
and  personal  property,  when  the  donor  and 
donee  reside  together,  can  only  be  conveyed  by 
deed  or  will,  and  that  if  they  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  F.  J. 
Schmoele  made  an  oral  gift  of  the  automobile 
in  this  case  to  his  wife,  with  whom  he  was  liv- 
ing at  the  time,  it  did  not  operate  to  pass  the 
title,  and  the  property  remained  that  of  F.  J. 
Schmoele;  but  the  court  further  instructs  the 
jury  that  Intent'  is  the  essence  of  the  crime  of 
larceny,  and  if  they  believe  that  the  defendant 
honestly  thought  the  automobile  was  the  prop- 
erty of  Mrs.  Schmoele,  and  that  she  had  full 
right  to  dispose  of  the  same  and  receive  the 
proceeds,  and  that  he  was  not  merely  aiding 
her  in  wrongfully  carrying  away  her  husband's 
property,  and  tfiat  he  was  without  guilty  knowl- 
edge of  any  wrongful  or  illegal  purpose  on  the 
part  of  Mrs.  Schmoele  towards  her  husband  in 
placing  the  automobile  in  his  possession,  then 
they  should  acquit  him;  but  if  they  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  acted  with  dishonest  intent 
in  carrying  the  antomobile  away,  thereby  fraud- 
ulently contriving  to  deprive  the  said  F.  J. 
Schmoele  permanently  of  his  property,  then 
they  should  convict  him." 

The  sole  objection  to  this  instruction  Is 
that  the  Jury  were  misled  by  the  statement  in 
the  first  part  of  the  instruction : 

''That  if  they  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  F.  J.  Schmoele 
made  an  oral  gift  of  the  automobile  in  this 
case  to  his  wife,  with  whom  he  was  living  at 
the  time,  it  did  not  operate  to  pass  title,  and 
the  property  remained  that  of  F.  J.  Schmoele." 

Conceding  the  error  of  the  words  quoted, 
the  Jury  could  not  have  been  misled  by  their 
use,  for  the  instruction  proceeds  at  once  to 
tell  the  Jury  that,  although  Mrs.  Schmoele 
was  not  the  owner,  yet  if  the  defendant  hon- 
estly thought  she  was,  and  acted  on  that  be- 
lief, they  should  acquit  him. 

We  find  no  error  to  the  prejudice  of  the 
plaintiff  in  error,  and  the  Judgment  of  the 
hustings  court  will  therefore  be  affirmed. 

Affirmed* 
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WHITE  V.  WHITE. 


(Supreme   Oourt   of  Appeals   of   Virsrinia* 
March  17. 1921.) 

1.  Libel  and  slander  <3=994(5)— Plea  of  Jua- 
tifieation  to  part  only  of  defamatory  oharge 
not  a  oompiete  defense. 

A  plea  of  justification  in  a  slander  suit  can- 
not operate  aa  a  complete  defense  if  it  pleads 
the  truth  of  a  part  only  of  the  defamatory 
charge. 

2.  Libel  and  slander  ^=s>55  —  Defendant  may 
Justify  one  or  more  of  separate  libelous  or 
slanderous  charges. 

Where  the  defamatory  matter  is  divisible 
and  contains  several  distinct  libelous  or  slan- 
derous charges,  defendant  may  justify  one  or 
more  of  the  separate  charges. 

3.  Libel  and  slander  ^=s>94(5)— If  part  of 
charoe  sought  to  be  Justified  Is  actionable  In 
itself^  it  need  not  be  of  a  different  offense 
from  the  remainder. 

On  a  plea  of  justification  in  a  slander  suit 
to  part  only  of  the  defamatory  diarge,  the  im- 
putation covered  need  not  be  of  a  different  of- 
fense from  that  imputed  by  the  rest  of  the 
words  charged,  provided  the  defamatory  matter 
is  itself  actionable. 

4.  Libel  and  slander  ^=s>94(5)»Justifloatlon  to 
a  part  of  charge  not  In  Itself  actionable  not 
a  good  plea. 

In  a  slander  suit  a  plea  of  justification  to 
part  of  the  .charge  not  in  itself  actionable  held 
not  a  good  plea. 

5.  Libel  and  slander  ^=>94 (5)— Charge  covered 
by  plea  of  Justification  held  not  severable  as 
aotionable  in  itself. 

A  statement  by  defendant  in  a  slander  suit 
relative  to  a  man's  visit  to  plaintiff,  who  was 
a  married  woman,  and  that  defendant  asked 
her  about  it,  '*and  she  acknowledged  it,"  held 
not  to  convey  any  meaning  of  insult  or  tend  to 
violence  and  breach  of  the  peace,  and  there- 
fore was  not  in  itself  actionable,  and  hence 
not  severable  from  the  rest  of  the  charge  un- 
der a  plea  of  justification. 

6.  Libel  and  slander  <d=»94(4)— Plea  neither 
denying  piaintifTs  const  ruction  was  true  nor 
Justifying  words  as  used  in  ordinary  meaning 
held  InsufRoient. 

In  a  slander  suit  a  plea  of  justification  to 
alleged  charge  of  adultery  neither  denying  that 
plaintiff's  declaration  puts  the  true  construction 
on  the  admitted  words  nor  justifying  them  as 
having  been  used  only  in  their  natural  and  or- 
dinary meaning  held  insufficient. 

7.  Libel  and  slander  €=>54-*"Truth"  admissl* 
ble  as  defense  is  truth  in  sense  words  charg- 
ed ordinarily  understood. 

The  truth  which  is  admitted  as  a  defense 
in  a  slander  suit  is  the  truth  of  the  alleged 
words  in  substance  and  in  fact  in  the  sense  in 
which  they  were  used  and  intended  to  be  under- 
stood or  were  reasonably  understood  in  accord- 
ance with  the  usual  construction  and  common 


I  acceptation  of  the  meaning  of  the  words  as 
used,  in  the  light  of  all  the  surrounding  circum- 
stances. 

[Ed,  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Truth.] 

8.  Libel  and  slander  ^=s»  1 00 (3)— Truth  as  de- 
fense not  admissible  under  general  issue. 

Truth  of  defamatory  matter  charged  in  a 
declaration  in  a  libel  suit  is  not  admissible  un- 
der a  plea  of  the  general  issue. 

9.  Appeal  and  error  (S=»867(2)  -^  illegal  evi- 
dence on  which  new  trial  was  granted  may  be 
complained  of  by  plaintiff  In  error. 

The  rule  that  on  a  writ  of  error  to  an  or- 
der setting  aside  a  verdict  and  awarding  a  new 
trial  plaintiff  in  error  cannot,  to  have  such  or- 
der reversed,  complain  in  the  appellate  court 
of  the  admission  of  illegal  evidence,  improper 
instructions  or  error  in  the  reception  of  a  spe- 
.cial  plea  on  which  the  jury  gave  no  recovery 
over  held  inapplicable,  where  the  trial  oourt 
set  aside  the  verdict  on  inadmissible  evidence 
establishing  the  truth  of  the  matter  charged  in 
a  slander  suit. 

10.  Trial  ^=:»296(7)— instruction  held  not  er- 
roneous a»  Imposing  undue  burden  of  proof 
in  view  of  another  instruotion  given. 

In  a  slander  suit  an  instruction  for  defend- 
ant if  words  covered  by  plea  of  justification 
**and  such  inferences  and  insinuations  as  may 
be  drawn  therefrom  according  to  the  usual 
construction  and  common  acceptation  of  such 
language"  were  true  held  not  erroneous  in  view 
of  another  instruction  that  the  words  must  be 
construed  in  their  plain  and  popular  sense. 

11.  Libel  and  slander  ^=»ii2(2)  —  Evidence 
supporting  finding  that  defendant  intentional- 
ly charged  plaintiff  with  adultery. 

In  a  dander  suit  based  on  a  charge  of 
adultery,  evidence  held  to  sustain  a  verdict  that 
the  slanderous  statements  were  made  by  de- 
fendant with  the  intention  to  charge  adultery. 

12.  Evidence  <8=>593— Setting  aside  verdict  in 
slander  ease  on  ground  that  evidence  estab- 
lished truth  of  charge  erroneous  where  such 
evidence  inadmissible. 

In  a  slander  suit,  where  a  special  plea  of 
justification  as  to  part  of  the  charge  was  im- 
properly admitted,  and  the  truth  of  the  defama- 
tory words  was  inadmissible  under  the  remain- 
ing pleadings,  it  was  error  for  the  trial  court 
to  set  aside  a  verdict  for  plaintiff  on  the  ground 
that  the  truth  of  the  words  admitted  by  the 
special  plea  was  established  by  the  evidence. 

Error  to  Circuit  CJourt,  Accomack  County. 

Action  by  Mamie  C.  White  against  Thom- 
as Bernard  White.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed  and 
rendered. 

This  Is  an  action  for  slander.  It  was 
tried  In  the  court  below  on  the  second  and 
sixth  counts  of  the  declaration,  which  chare- 
ed  the  speaking  and  publishing  by  the  de- 
fendant of  insulting  words  under  the  statute. 

The  plaintiff  in  error  was  the  plaintiff, 
and  the  defendant  in  error  the  defendant. 
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In  the  court  below,  and  they  will  he  herein-  r  defendant)  'asked  thtf  children'  (meaning  plain- 


after  referred  to  as  plaintiff  and  defendant 
In  accordance  with  their  positions  as  parties 
in  that  court 

The  defendant  pleaded  not  guilty  and  filed 
a  special  plea  of  justification  as  to  the  speak- 
ing and  publishing  of  a  part  of  the  words 
set  out  in  the  second  count  of  the  declara- 
tion. 

Thereupon  the  plaintiff  demurred  to  said 
special  plea,  and,  on  the  grounds  that  such 
plea  *'l8  not  coextensive  and  as  broad  as  the 
defamatory  charge  made  in  the  declaration 
[and]  attempts  to  Justify  a  part  of  the 
charge  only  which  in  itself  Imports  no  slan- 
der and  omits  no  attempt  to  justify  the  slan< 
derous  part  of  the  said  charge,"  moved  the 
court  to  reject  such  plea. 

Such  demurrer  and  motion  were  overruled. 
Whereupon  there  was  a  trial  by  jury,  which 
resulted  in  a  verdict  for  the  plaintiff  for  the 
sum  of  $1,000  damages.  Thereupon  the  de- 
fendant moved  the  court  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial  on  the  grounds 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence,  for  misdirection  by  the  court 
of  the  jury,  and  also  because  the  damages 
awarded  by  the  verdict  were  excessive.  This 
motion  the  court  sustained  upon  the  grounds 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence,  and  because  the  verdict  was 
excessive  In  the  amount  of  the  damages 
awarded.  The  court  refused,  however,  to 
sustain  such  motion  on  the  ground  of  mis- 
direction of  the  jury.  The  opinion  of  the 
court,  giving  the  reasons  for  such  action,  is 
fn  writing,  filed  and  made  a  part  of  the  rec- 
ord. 

Thereafter,  upon  the  calling  of  the  case 
for  a  new  trial,  neither  the  plaintiff  nor  de- 
fendant demanding  a  jury,  and  the  plaintiff 
having  declined  to  introduce  any  evidence, 
judgment  was  entered  by  the  court  for  the 
defendant,  and  the  plaintiff  brings  error. 

The  ascdgnments  of  error  of  the  plaintiff 
(so  far  as  material  to  the  decision  of  the 
case)  are  mentioned  below  in  the  opinion  of 
the  court 

The  defendant  assigns  as  cross-error  the 
action  of  the  trial  court  in  giving  a  certain 
instruction  which  appears  below  in  the  opin- 
ion of  the  court 

The  insulting  words  alleged  in  the  second 
count  of  the  declaration  as  having  been 
spoken  and  published  by  the  defendant,  to- 
getber  with  the  innuendoes  there  alleged, 
are  |is  follows: 

"  'Edgar  Smith  and  Mamie*  (meaning  the 
plaintilf)  'were  sitting  in  the  dining  room' 
(meaning  the  dining  room  of  plaintiff's  home) 
*talking„  and  the  cliildren'  (meaning  plaintiff's 
children)  *were  in  the  cook  room'  (meaning 
the  cook  room  of  plaintiiTs  home),  *and  after- 
wards the  diildren  come  in  the  dining  room, 
and  T  (meaning  the  defendant)  *liad  not  been 
home  long  before  the  cliildren'  (meaning  the 
plaintiff's  children)  'come  to  my  house'  (mean- 
ing the  defendant's  house).    T  (meaning  the  [  The  questions  presented  for  our  dedsioo  by 


tifTs  children)  'where  their  mother'  (meaning 
the  plaintiff)  'was,  and  they*  (meaning  the 
plaintiff's  children)  'said  she'  (meaning  the 
plaintiff)  'had  gone  over  to  Mrs.  Sallie  White'a 
Then  I'  (meaning  the  defendant)  *goeB  back' 
(meaning  to  plaintiff's  house)  'to  see  if  Irving' 
(meaning  plaintiff's  husband,  Irving  White) 
'had  come  home  about  putting  the  hay  away. 
When  I'  (meaning  the  defendant)  'got  there' 
(meaning  to  plaintiff's  house)  T  (meaning 
the  defendant)  'beard  somebody  in  the  hall' 
(meaning  the  hall  of  plaintiff's  home).  *AD 
at  once  Smith'  (meaning  Bdgar  Smith)  'come 
out  of  the  hall  door*  (meaning  the  hall  door 
of  plaintiff's  home)  'and  went  down  town  way. 
Mamie'  (meaning  the  plaintiff)  'blew  the  light 
cut  and  went  over  to  Mrs.  SSallie  White's.  We' 
(meaning  the  defendant  and  his  wife)  'sent  for 
her'  (meaning  the  plaintiff)  'and  asked  her' 
(meaning  the  plaintiff)  'about  it,  and  she' 
(meaning  the  plaintiff)  'acknowledged  it'  (meanr 
ing  the  plaintiff  ackfunpledged  she  had  oom- 
mitted  adultery  with  Edgar  Smith),  'and  got 
doion  on  her*  (meaning  the  plaintilps)  *knee» 
to  im'  (meaning  the  defendant  and  his  wife) 
*and  Maid  it  teas  the  first  time  Bh^  (meaning 
the  plaintiff)  'ever  did  if  (meaning  it  ioas  the 
first  time  plaintiff  ever  committed  adultery  with 
Edgar  Smith)  'and  would  never  do  it  again* 
(meaning  tJie  plaintiff  would  never  commit  adul- 
tery with  Edgar  Smith  again),  *and  sh^  (mean' 
ing  the  plaintiff)  'said  sh&  (meaning  the  plain- 
tiff) 'had  rather  see  Irving*  (meaning  the  plain- 
tiff's husband,  Irving  White)  'dead  than  for  him* 
(meaning  the  plaintiffs  hMband,  Irving  White) 
'to  know  it,  and  shtf  (meaning  the  plaintiff) 
'promised  not  to  Ui  him*  (meaning  Edgar 
Smith)  'come  any  more.' "    (Italics  supplied.) 

The  plea  of  justification  embraces  only 
that  part  of  the  words  and  innuendoes  above 
set  out  which  are  not  italicized.  The  plea 
alleges  the  truth  of  such  part  of  such  words, 
merely  with  the  meaning  that  they  consti- 
tuted a  true  narrative  of  what  is  stated  by 
the  words  as  having  occurred  and  as  having 
been  said,  but  does  not  allege  that  they  were 
used  with  that  meaning  only,  nor  deny  that 
the  declaration  put  the  true  construction  on 
them. 

The  insulting  words  alleged  in  the  sixth 
count  of  the  declaration  as  having  been 
spoken  and  published  by  the  defendant,  to- 
gether with  the  innuendbes  there  alleged, 
are  as  follows: 

"  'He'  (meaning  the  defendant)  'went  over 
there'  (meaning  plaintiff's  home)  'when  the  chil- 
dren' (meaning  plaintiff's  children)  'were  sent 
to  his'  (meaning  defendant's)  'house.  He'  (mean- 
ing the  defendant)  'suspicioned  something  was 
wrong,  the  curtains  were  down,  and  he'  (mean- 
ing the  defendant)  'saw  motions.  That  old 
snooser'  (meaning  Edgar  Smith)  Vas  hanging 
around  there'  (meaning  plaintiff's  home)." 

S.  James  Tarlington,  of  Accomac,  for  plain- 
tiff in  error. 

Roy  D.  White,  of  Parksley,  and  Stewart  K. 
Powell,  of  Onancock,  for  defendant  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 


362 


106  SOUTHEASTERN  BEPOBTEB 


(Va. 


the  assignm^its  of  error  wtil  be  disposed  of 
In  their  order  as  stated  below. 

1.  Is  or  is  not  the  plea  of  Justification  in- 
terposed by  the  defendant  a  good  plea? 

This  question  must  be  answered  in  the 
negatire. 

It  is  urged  in  behalf  of  the  plaintifT  that 
the  plea  Is  bad  in  two  particulars:  (1)  Be- 
cause it  admitted  a  part  only  of  the  defama- 
tory matter  charged  in  the  second  count  of 
the  declaration,  and  so  was  not  as  broad  as 
the  charges ;  and  (2)  it  does  not  justify  the 
admitted  words  with  their  natural  and  ordi- 
nary meaning  according  to  thef  usual  con- 
struction and  common  acceptation  of  such 
language,  nor  deny  that  the  plaintifTs  dec- 
laration puts  the  true  construction  on  such 
words,  and  hence  also  is  not  as  broad  as  the 
charge  of  such  words  in  the  declaration. 

With  respect  to  the  first-mentioned  parties 
ular,  this  should  be  said: 

[1]  It  is  true  that  a  plea  of  justification 
cannot  operate  "as  a  complete  defense"  to  the 
action  if  it  pleads  the  truth  of  a  part  only  of 
the  defamatory  charge.  25  Cyc.  I  3,  p.  460; 
note  in  31  L.  B.  A.  (N.  S.),  p.  138;  Gault  y. 
Babbitt,  1  ni.  App.  130;  Woodruff  v.  Bidi- 
ardson,  20  Conn.  238 ;  Sanford  v.  Gaddis,  13 
111.  829;  Thompson  v.  Pioneer  Press  Co.,  37 
Minn.  286,  83  N.  W.  866;  Fero  v.  Buscoe,  4 
N.  T.  162. 

[2]  But  '^where  the  defamatory  matter  is 
divisible  and  contains  several  distinct  libel- 
ous or  slanderous  charges,  defendant  may 
justify  one  or  more  of  the  separate  charges."* 
25  Cyc  (K)  p.  464;  Townshend  on  Slander 
and  libel  (4th  Ed.)  pp,  311,  319 ;  note  in  31 
L.  B.  A.  (N.  S.)  p.  137;  Odgers  on  Libel  and 
Slander  (1st  Am.  Ed.)  p.  176;  and  other  au- 
thorities above  cited. 

As  said  in  Odgers  on  Libel  and  Slander  at 
page  176: 

"So  he  may  justify  as  to  one  part,  and  de- 
mur or  plead  privilege  as  to  the  rest,  or  deny 
that  he  eyer  spoke  or  published  the  rest  of 
the  words.  But  in  all  these  cases  the  part 
selected  must  be  severable  from  the  rest  so  as 
to  be  intelligible  by  itself  and  must  also  con- 
vey a  distinct  and  separate  imputation  against 
the  plaintiff." 

[3]  The  imputaticm  referred  to  in  the  quo- 
tation just  made  need  not  be  of  a  different 
offense  from  that  or  those  imputed  by  the 
rest  of  the  words  charged.  The  def aidant 
may  justify  as  to  any  part  of  the  defamatory 
matter  which  is  of  itself  actionable. 

[4,  6]  Therefore  the  plea  in  this  case  would 
not  be  bad  merely  because  it  is  not  as  broad 
as  the  whole  of  the  charges  in  the  second 
count  of  the  declaration.  It  does  not  purport 
to  be  that  broad.  It  does  not  interi>06e  a 
complete  defense  to  the  action,  but  only  a 
partial  defense,  to  wit,  to  the  action  in  so 
far  as  based  on  that  part  of  the  words  charg- 
ed which  are  admitted  by  the  plea  to  have 
been  spoken.  This  would  be  permissible  if 
such  words  were  of  themselves  actionable.    It 


is  plain,  however,  ftom  a  reading  of  them 
that  these  words  do  not  of  themselves,  with- 
out the  innuendo  following  them,  which  is 
not  covered  by  the  plea,  convey  any  meaning 
of  insult  pr  tend  to  violence  and  breach  of 
the  peace,  and  hence  they  were  not  of  them- 
selves actionable.  It  is  ooXy  when  they  are 
read  in  connection  with  the  residue  of  the 
defamatory  words  charged  in  that  count  of 
the  declaration  that  their  meaning  of  insult 
and  their  tendency  to  violence  and  breach  of 
the  peace  become  apparent.'  Therefore  the 
words  covered  by  the  special  plea,  in  the 
sense  in  which  they  were  admitted  by  the 
plea  to  have  been  spok^i,  were  not  severable 
from  the  rest  of  the  words  charged  in  the 
second  count,  and  hence  the  plea  was  bad. 

[6]  We  are  also  of  opinion  that  the  plea  is 
bad  in  the  second  particular  urged  against 
it  in  behalf  of  the  plaintiff  above  menticmed, 
namely,  in  that  it  does  not  either  deny  that 
the  plaintiff's  declaration  puts  the  true  con« 
struct! on  on  the  admitted  words,  or  justify 
them  as  having  been  used  only  with  their 
natural  and  ordinary  meaning  according  to 
the  usual  construction  and  common  accepta- 
tion of  such  language. 

In  Odgers  on  Libel  and  Slander,  at  page 
176,  this  is  said: 

"Again,  where  the  words  are  laid  with  an 
innuendo  in  the  statement  of  daim,  the  de- 
fendant may  justify  the  words  either  with  or 
without  the  meaning  alleged  in  such  innuendo, 
or  he  may  do  both;  that  is,  he  may  deny  that 
the  plaintiff  puts  the  true  construction  on  his 
words,  and  assert  that,  if  taken  in  their  nat- 
ural and  ordinary  meaning,  his  words  will  be 
found  to  be  true,  or  he  may- boldly  allege  that 
the  words  are  true  even  in  the  worst  significa- 
tion that  can  be  put  upon  them.  But  it  seems 
that  a  defendant  may  not  put  a  meaning  of 
his  own  on  the  words,  and  say  that  in  that 
sense  they  are  true;  for,  if.  he  deny  that  the 
meaning  assigned  to  his  words  in  the  statement 
of  claim  is  the  correct  one,  he  must  be  con- 
tent to  leave  it  to  the  jury  at  the  trial  to  de- 
termine what  meaning  the  words  naturally 
bear.** 

[7]  The  truth  which  is  admitted  as  a  de- 
fense in  such  an  action  as  this  is  the  truth  of 
the  alleged  words  in  substance  and  in  f!act» 
in  the  sense  in  which  they  were  used  and  in- 
tended to  be  understood,  or  were  reasonably 
understood  in  accordance  with  the  usual  con- 
struction and  common  acceptation  of  the 
meaning  of  the  words  as  used,  in  the  light 
of  all  the  surrounding  circumstances. 

We  are  therefore  of  opinion  that  the  trial 
court  should  not  have  admitted  the  plea  of 
justification  to  be  filed  over  the  aforesaid  ob- 
jections of  the  plaintiff. 

[8]  As  the  only  other  plea  of  the  defendant 
was  the  plea  of  the  gen^»l  issue,  no  evidence 
of  the  truth  of  any  of  the  defamatory  matter 
charged  in  the  declaration  was  properly  ad- 
missible in  evidence;  and  we  most  c<xisider 
the  record  as  if  there  was  therein  no  issue 
and  no  evidence  npon  the  question  of  tlie 
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tTQth  of  the  defamatory  words  charged  in 
the  declaration. 

[9]  It  is  urged  before  us  in  behalf  of  the 
defendant  that,  notwithstanding  the  filing  of 
the  defendant's  plea  of  Justification,  as  the 
verdict  was  in  favor  of  the  plaintiff,  and  the 
latter  is  content  with  that  verdict  as  render- 
ed, as  is  shown  by  the  plaintiff's  seeking  on 
appeal  to  maintain  such  verdict,  the  defend- 
ant is  entitled  to  the  benefit  of  the  rule  es- 
tablished by  the  following  authorities,  name- 
ly: Ruflfner  v.  Hill,  31  W.  Va.  428,  7  S.  B,  13; 
2  Barton's  Law  Pr.  (2d  Ed.)  pp.  724,  725; 
Chapman  v.  Va.  Real  Estate  Co.,  96  Va.  177, 
31  S.  K  74 ;  Sutherland  v.  Wampler,  119  Va. 
SOO,  89  S.  E.  875— which  rule  bars  the  plain- 
tiff's right  to  have  the  appellate  court  c<Misid- 
er  whether  there  was  error  in  the  action  of 
the  trial  court  In  admitting  such  plea  to  be 
filed.  These  authorities  establish  the  general 
and  correct  rule  that,  upon  a  writ  of  error  to 
an  order  of  a  trial  court  setting  aside  the 
verdict  of  a  Jury  and  awarding  a  new  trial, 
the  plaintiff  in  error  cannot,  for  the  puri)06e 
of  having  such  order  reversed,  complain  in 
the  appellate  court  that  the  trial  court  admit- 
ted Illegal  evidence,  or  gave  the  jury  improp- 
er instructions,  or  erred  in  the  reception  of 
a  special  plea  of  the  defendant  on  which  the 
jury  gave  no  recovery  over  against  the  plain- 
tiff. But,  as  appears  from  such  authorities, 
this  general  rule  is  applicable  only  where  it 
is  clear  that  the  plaintiff  in.  error  has  not 
been  prejudiced  by  the  mlfngs  of  the  court 
with  respect  to  these  matters.  Where,  as  in 
the  case  before  us,  it  appears  from  the  opin- 
ion of  the  trial  court,  as  will  be  hereinafter 
mentioned,  that  he  set  aside  the  verdict  in 
question  solely  as  the  result  of  his  conclu- 
sions from  what  he  considered  was  the  evi- 
dence in  the  case  <m  the  question  of  the 
truth  or  falsehood  of  certain  of  the  defama- 
tory words  charged  in  the  declaration,  when, 
as  we  must  regard  the  case  as  aforesaid,  there 
was  no  issue  and  no  evidence  whatsoever  on 
this  subject  which  could  have  been  properly 
considered  by  the  trial  court.  It  is  at  once 
apparent  that  the  general  rule  aforesaid  in- 
voked by  the  defendant  is  Inapplicable. 

We  will  next  consider  the  question  arising 
on  the  cross-assignment  of  error  of  the'  de- 
fendant to  the  action  of  the  trial  court  with 
respect  to  Instructions,  namely: 

2.  Was  there  error  in  the  action  of  the 
trial  court  in  giving  the  following  instruction 
to  the  jury  on  the  first  trial  of  the  case,  to 
wit: 

**Ifistriiction  CI.  The  court  instructs  the  jury 
that,,  if  they  believe  from  the  evidence  that  the 
language  and  words  justified  by  the  defendant's 
special  plea  of  justification,  and  such  inferences 
nnd  insinuations  as  may  he  drawn  therefrom 
according  to  the  usual  construction  and  com^ 
nton  acceptation  of  such  language^  were  true, 
then  they  must  find  for  the  defendant  to  the 
«xt(9it  of  such  special  plea."    (Italics  supplied.) 

Tlie  defendant  asked  for  this  instruction 
witliout  the  words  which  we  have  italicized. 
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The  trial  court  modified  the  instruction  as 
asked  by  inserting  the  italicized  words,  and 
gave  it  as  f^  modified.  It  Is  of  this  that  the 
defendant  complains.  It  is  contended  that 
such  language  was  misleading  and  imposed 
upon  the  defendant  the  burden  of  proving 
"the  truth  of  any  inference,  without  limit  or 
restriction,  whether  proper  or  Improper,  fair 
or  unfair,  reascmable  or  unreasonable,  that 
may  be  drawn  from  the  language  used  ac- 
cording to  its  usual  construction  and  commcm 
acceptation."  In  support  of  this  position  the 
case  of  Williams  Printing  Qo,  v.  Saunders, 
113  Va.  15e,  73  S.  B.  472,  Ann.  Cas.  1913B, 
693,  Is  dted,  and  the  following  part  of  in- 
struction 10  approved  by  the  court  in  that 
case  is  referred  to,  namely,  "But  as  to  this 
article,  as  to  buying  votes  in  Manchester,  the 
jury  are  instructed  that  the  language  used 
means,  In  its  fair  interpretation,  according 
to  the  usual  construction  and  acceptation  of 
the  language  that,"  eta  (stating  the  cmistruc- 
tion  given  by  the  court  to  the  language  there 
involved  aooording  to  the  usual  construction 
and  commcm  acceptation  ef  it). 

The  instructicm  in  question  in  the  case  be^ 
fore  us  was  not,  however,  the  only  instructiOD 
given  on  the  si:d)ject  Instruction  1  given  by 
the  court  at  the  request  of  the  plaintiff  was 
as  follows: 

"(1)  The  court  instructs  tiie  jury  that,  In  de- 
termining whether  or  not  the  language  com- 
plained of  in  the  declaration  Is  insulting  and 
tending  to  violence  and  breach  of  the  peace, 
the  words  and  sentences  most  be  construed  in 
the  plain  and  popular  sense  in  which  the  rest 
of  the  world  would  naturally  understand  tLem ; 
that  is,  they  are  to  be  construed  according  to 
their  usual  construction  and  common  accepta- 
tion. The  charge  or  insult  need  not  be  in  ex- 
press terms;  it  may  be  by  insinuation.'* 

[10]  In  view  of  the  fact  that  this  instruc- 
tion was  also  given  to  the  jury,  we  are  of 
opinion  that  there  is  no  merit  in  the  conten- 
tion of  the  defendant  with  respect  to  instruc- 
tion CI,  Involved  in  the  question  under  /con- 
sideration. 

We  come  now  to  the  question  for  our  con- 
sideration presented  by  the  plaintifl^s  chief 
assignment  of  error,  which  is  as  follows : 

3.  Did  the  trial  court  err  in  setting  aside 
the  verdict  of  the  jury  on  the  first  trial  of 
the  case  on  the  grounds  that  the  verdict  is 
contrary  to  the  law  and  the  evidence  and  Ls 
excessive? 

This  question  must  be  answered  in  the  af- 
firmative. 

[11]  There  was  no  material  variance  be- 
tween the  allegations  of  the  declaration  and 
the  proof  introduced  in  evidence  in  behalf  of 
the  plaintiff  as  to  the  speaking  and  publish- 
ing of  the  defamatory  words,  in  the  sense  in 
which  they  were  alleged  to  have  been  used 
and  intended  to  be  understood,  both  as  charg- 
ed in  the  second  and  sixth  counts  of  the 
declaration,  on  which  the  case  was  tried. 
There  was  ample  evidence  before  the  jury  t(^ 
support  their  verdict  in  so  far  as  it  wa« 
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based  on  the  finding  that  all  of  such  words 
were  spoken  and  published  by  the  defendant 
as  alleged.  As  alleged  in  the  declaration  and 
as  shown  by  the  proof,  there  was  an  interval 
of  some  10  months  between  the  publishing  of 
the  words  alleged  in  the  second  count  of  the 
declaration  and  the  publication  of  those  al- 
leged In  the  sixth  count,  which  in  substance 
repeated  the  charge  of  the  same  offense  as 
having  been  committed  by  the  plaintiff. 
There  is  in  evidence  also  a  letter  written  by 
the  defendant  and  his  wife  to  the  husband  of 
the  plaintiff  about  11  months  after  the  pub- 
lishing of  the  words  covered  by  the  second 
count  of  the  declaration  and  about  one  month 
after  the  publishing  of  the  words  covered  by 
the  sixth  count  of  the  declaration,  which  in 
substance  reiterated  the  charge  that  the 
plaintiff  had  been  guilty  of  adultery.  There 
is  also  in  evidence  the  testimony  of  a  witness 
for  the  plaintiff  to  the  effect  that  after  this 
action  was  instituted  and  before  the  trial  the 
defendant  repeated  to  him,  in  substance,  the 
same  charge,  to  wit,  that  the  plaintiff  had 
been  guilty  of  adultery.  The  defendant,  it  is 
true,  in  his  testimony  denies  that  he  used  on 
this  occasion  many  of  the  words  in  question, 
and  claimed  that  he  did  not  use  the  words 
he  admits  having  then  used  with  the  meaning 
alleged  by  .the  plaintiff.  This  indeed  was  the 
claim  of  the  defendant  in  his  testimony  with 
respect  to  the  words  used  by  him  according 
to  the  testimony  for  the  plaintiff,  oh  all  of 
the  occasions  of  publication  above  mentioned, 
and  with  respect  to  the  contents  of  the  let- 
ter aforesaid;  but  that  was  a  question  for 
the  jury  in  the  light  of  certain  admissions 
made  by  the  defendant  himself  in  his  testi- 
mony and  of  all  the  other  evidence  in  the 
case;  and  there  was  ample  evidence  to  sus- 
tain the  verdict  of  the  jury  based  on  a  finding 
contrary  to  such  claim  of  the  defendant 
Further,  on  the  first  trial  of  the  case  the  de- 
fendant in  testifying  with  respect  to  what  he 
saw  and  heard  on  the  occasion  in  March, 
1918,  referred  to  in  the  words  alleged  in  the 
second  count  of  the  declaration,  and  in  con- 
nection with  his  testimony  that  "it  didn*t 
look  good  to  me  right  at  that  time,"  added 
the  following  statement  before  the  jury, 
namely: 

"She"  (meaning  the  plain tifi^  "had  been  ac- 
cused of  two  parties  and  they  are  in  this  house" 
(meaning  the  courthouse)  "to-day,  and  that 
would  lead  it  right  into  my  mind  if  nothing  was 
done  wrong  right  there—what  I  had  seen.*' 

There  was  therefore  ample  evidence  before 
the  jury  on  subjects  mentioned  in  the  next 
preceding  paragraph  to  support  the  verdict 
in  question  to  the  extent  of  its  full  amount. 
It  appears,*  indeed,  from  the  opinion  of  the 
court  below  in  the  record,  that  the  learned 
trial  judge  entertained  that  opinion  on  those 
subjects.  As  appears  from  his  opinion,  he  did 
not  set  aside  the  verdict  for  any  lack  of  evi- 
dence to  support  it  in  those  particulars. 


In  the  opinion  of  the  trial  Judge  this  is 
said: 

''The  court  concedes  that,  if  from  the  evi- 
dence the  jury  were  justified  in  basing  a  ver- 
dict upon  the  theory  that  the  words  spoken 
by  the  defendant,  and  which  he  admits  in  his 
plea  that  he  spoke,  were  utterly  and  (ibsoluteiff 
false,  'a  frame-up'  on  the  part  of  the  defendant 
and  his  wife  'to  blacken  the  character*  of  the 
plaintiff,  tken  the  court  would  not  set  aside 
the  verdict  on  the  ground  that  the  damages 
were  excessive;  and  the  court  does  not  believe 
that  the  jury  would  have  given  such  daniages, 
except  upon  that  theory.  But  can  it  be  said 
they  were  justified  in  basing  a  verdict  upon  such 
theory?' 

.  The  italics  and  the  subquotations  are  those 
of  the  opinion  of  the  court  below,  and  the 
words  embraced  therein  have  reference  to 
the  position  taken  by  counsel,  for  plaintiff 
with  respect  to  all  of  the  defamatory  words 
alleged  in  the  declaration,  particularly  in  his 
closing  argument  before  the  jury,  to  which 
reference  is  made  in  a  preceding  part  of  the 
opinion  of  the  court  below.  It  is  there  stated 
that  in  the  opinion  of  the  court  such  position, 
and  certain  violent  denunciations  on  the  part 
of  such  counsel  tn  urging  it  with  great  ve- 
hemence, "were  not  justified  by  the  evidence, 
aroused  the  'passion'  and  'prejudice'  of  the 
jury  against  the  defendant  and  his  wife; 
and  the  law  is  that,  if  the  court  believe  that 
the  amount  of  the  verdict  is  so  out  of  the 
way  as  to  evince  'passion'  or  'prejudice*  on 
the  part  of  the  jury,  it  should  be  set  aside." 

As  to  the  violent  denunciations  on  the  part 
of  counsel  for  the  plaintiff,  it  appears  from 
the  opinion  under  consideration  that   they 
werd  considered  by  the  judge  of  the  trial 
court  as  improper  and  misleading  to  the  jury 
only  because,  in  his  view  of  the  case,  they 
were  "not  justified  by  the  evidence"  on  the 
issue  of  the  truth  of  the  words  sought  to  be 
justified  by  the  special  plea  aforesaid.     No 
other  position  has  been  taken  in  behalf  of  the 
defendant  in  the  brief  of  counsel  or  in  oral 
argument  before  us.    And  it  further  appears 
from  said  opinion  that  the  trial  court;  set 
aside  the  verdict  in  question  as  excessive  and 
as  contrary  to  the  law  and  the  evidence  solely 
on  the  ground  that  the  evidence  in  the  case 
established  the  truth  of  the  words  admitted 
by  the  special  plea  aforesaid  to  have  been 
spoken  by  the  defendant 

[12]  In  view  of  our  conclusion  expressed 
above  that  the  special  plea  aforesaid  was  Im- 
properly admitted,  and  that  we  must  regard 
the  case  as  if  there  was  no  plea  of  justifica- 
tion therein,  and  hence  no  issue  upon  and  no 
evidence  of  the  truth  of  any  of  the  defama- 
tory words  alleged  and  proved  to  have  been 
spoken  by  the  defendant,  which  could  prop- 
erly be  considered  by  the  jury  or  by  the  trial 
judge,  it  is  at  (mce  apparent  that  the  t;rial 
judge  was  in  error  in  his  conclusion  that  tlie 
truth  of  the  words  admitted  by  the  special 
plea  was  established  by^  the  evidence,    and 
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hence  he  was  In  error  in  setting  aside  the 
verdict.  There  being  no  issue  properly  in 
the  case  except  the  general  Issue,  under 
which  the  truth  of  the  words  could  not  be 
proved,  there  was  nothing  upon  which  the 
trial  judge  could  base  the  conclusion  on 
which  he  set  aside  the  verdict  The  presump- 
tion of  falsehood  which  the  law  attaches  to 
all  defamatory  words  wagr  unrebutted,  and 
that  they '  were  false  was  the  conclusion 
which  the  jury  and  the  trial  judge  were  com- 
pelled to  reach  as  their  only  conclusion  upon 
all  of  the  evidence  properly  in  the  case. 

Such  being  our  view  of  the  case,  it  is  en- 
tirely tmnecessary  for  us  to  review  the  au- 
thorities on  the  subject,  which  are  cited  in 
argument,  or  to  set  forth  here  the  rules  gov- 
erning our  action  where  there  is  conflict  in 
the  testimony,  and  where  we  are  asked  to 
reverse  the  action  of  a  trial  court  in  setting 
aside  a  verdict  and  granting  a  new  trial,  as 
distinguished  from  cases  tn  which  we  are 
asked  to  reverse  the  action  of  the  trial  court 
in  refusing  to  set  aside  a  verdict  and  grant 
a  new  trial.  These  rules  are  now  well  estab- 
lished by  the  decisions  of  this  court,  and 
none  of  them  are  applicable  so  as  to  uphold 
the  action  of  the  trial  court  in  setting  aside 
the  verdict  in  the  case  before  us ;  for  none 
of  such  rules  warrant  a  trial  court  In  setting 
aside  a  verdict  upon  an  issue  of  fact  which  is 
not  properly  in  the  case,  nor  upon  a  conclu- 
sion of  fact  to  support  which  there  is  no  evi- 
dence whatever  properly  in  the  case. 

There  are  other  assignments  of  error  by 
the  plaintiff,  but.  In  view  of  our  above-stated 
conclusions,  they  become  immaterial,  and 
will  therefore  not  be  dealt  with  in  this  opin- 
ion. 

The  case  will  be  reversed  and  judgment 
will  be  entered  in  favor  of  the  plaintiff  upon 
the  verdict  of  the  jury  rendered  on  the  first 
trial  of  the  case. 

Reversed. 

il29  Va.  676) 

TUCKER  SANATORIUM,  Inc.,  v.  COHEN. 

(Sapreme   Court  of  Appeals  of  Yirginla. 
March  17,  1921.) 

1.  Negligence  ^=» 1 08 (I)— Requisites  of  decla- 
ration stated. 

A  declaration  in  a  negligence  cas^  should 
contain  suflScient  allegations  of  material  facts 
to  substantially  inform  the  defendant  of  the 
nature  and  character  of  the  demand  against 
blm,  80  that  he  may  know  how  to  present  his 
defense,  and  should  state  such  facts  as  would 
enable  the  court  to  say,  if  they  are  proved  sub- 
stantially as  alleged,  whether  they  establish  a 
good  cause  of  action,  under  Code  1919,  §  6118. 

2.  Hospitals  ^s»8— Declaration   held  to  suffi* 
eiently  allege  negligence  of  hospital. 

A  declaration  in  an  action  by  a  patient  for 
damages  for  a  bum  caused  by  hot- water  bags 
upon  liis  back  held  to  contain  sufficient  allega- 
tions   to  inform  defendant  of  the  nature  and 


character  of  the  demand,  and  such  facts  as 
would  enable  the  court  to  say,  if  they  were 
proved,  that  they  establish  a  good  cause  of  ac- 
tion, in  view  of  the  nature  and  extent  of  the 
burn  alleged,  under  Code  1919,  S  6118. 

3.  Hospitals  ^=»6— Evidence  of  burning  by 
hot-water  bag  held  prima  facie  case  of  leg- 
ligence  against  hospital. 

Testimony,  showing  that  an  excessively 
hot-water  bag  was  negligently  placed  at  plain- 
tiffs back  by  the  attending  nurse,  a  servant 
of  the  hospital,  when  the  physician  had  not  di- 
rected it,  and  while  plaintiff  was  in  a  semi- 
conscious condition,  which  could  not  have  oc- 
curred if  the  heat  of  the  bag  had  been  tested 
by  the  nurse,  as  was  customary,  and  such  bag 
was  allowed  to  remain  until  it  burned  him  seri- 
ously a  half  an. inch  deep,  made  a  prima  fade 
case  of  actionable  negligence  against  the  hos- 
pital. 

4.  Appeal  and  error  ^=s>l002-*New  trial  ^s» 
71— Finding  of  Jury  on  ooifliotlng  evidence 
conclusive  on  trial  court  and  appellate  court. 

A  finding  by  the  jury,  based  upon  conflict- 
ing evidence  involving  the  veracity  and  credi- 
bility of  respective  witnesses,  is  conclusive  on 
the  trial  court  and  the  appellate  court. 

5.  Hospitals  <Ss>8— Evidence  sufflcient  to  sus- 
>taln  finding  that  oonditicn  of  patient   was 

natural  result  of  negligent  burn. 

In  an  action  against  a.  hospital  to  recover 
damages  for  loss  and  suffering  occasioned  by 
negligent  burn  caused  by  hot-water  bag,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
condition  of  plaintiff's  back  and  loss  and  suf- 
fering of  which  he  complained  at  time  of  trial 
was  natural  result  of  bum  received,  and  was 
not  due  to  infection  occurring  from  lack  of 
care  of  the  bum  by  plaintiff's  physician. 


6.  Hospitals  ^=98— Instruction  held  properiy 
refused  as  misleading. 

Where  plaintiff  in  action  against  hospital 
was  seeking  damages  for  negligent  bum  and 
natural  consequences  thereof,  court  properly 
refused  as  misleading  defendant's  requested 
instruction,  predicated  on  the  assumption  that 
plaintiff  was  seeking  to  hold  defendant  liable 
for  negligence  of  physician  or  nurses  in  falling 
to  take  proper  precautions  to  protect  the  burn- 
ed place. 

7.  Hospitals  ^=:»8— Modlfloatlon  of  Instruction 
as  to  cause  of  suffering  from  burn  in  negli- 
gence case  held  proper. 

In  an  action  against  hospital  for  damages 
for  alleged  negligent  bum  by  a  hot-water  bag, 
court  did  not  err  in  modifying  defendant's  re- 
quested instruction  by  inserting  the  words,  ''is 
not  the  natural  result  of  the  bum  received, 
but,"  so  as  to  read,  "that  if  the  present  con- 
dition of  the  plaintifiPs  back  and  the  loss  and 
suffering  of  which  he  complains  is  not  the 
natural  result  of  the  burn  received,  but  is 
due  to  infection  occurring  from  the  lack  of 
care  with  respect  to  said  bum  in  the  opera- 
tion performed  by  Dr.  H.  prior  to  the  plaintiff's 
leaving  the  hospital  of  the  defendant,  or  to 
reinfection  after  he  left  said  hospital,  the  de- 
fendant cannot  be  held  liable." 


For  othar  csmb  lee  same  topic  and  KET-NUMBBR  in  all  Koy-Numbered  Dlsesta  and  Indexes 
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8.  Hospitals  ^3»8— Whethap  burned  patient 
exercised  good  faith  In  not  undergoing  op- 
eration before  trial  held  for  Jury. 

In  an  action  against  a  hospital  for  damages 
and  suffering  caused  by  bum  on  back  from 
hot-water  bag,  good  faith  of  plaintiff  in  not 
undergoing  a  surgical  operation  before  the  trial, 
or  lack  of  good  faith  in  that  particular,  and 
whether  he  more  probably  would  or  would  not 
have  been  cured  by  the  time  of  the  trial  if  he 
had  undergone  the  operation,  held  peculiarly 
questions  for  the  jury. 

9.  Appeal  and  error  ^s»l002~Flndlng  of  Jury 
on  conflicting  evidence  not  disturbed  on  ap- 
peal. 

CJonclusion  of  the  jury  upon  a  conflict  ot 
evidence  sufficient  to  sustain  a  verdict  either 
way  will  not  be  disturbed  on  appeal. 

E#rror  to  Hastings  Court  of  Richmond. 

Action  by  Henry  Ck>hen  against  the  Tucker 
Sanatorium,  Incorporated.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  is  an  acticMi  instituted  by  the  defend- 
ant in  error,  Cohen,  for  damages  alleged  to 
have  been  occasioned,  while  he  was  an  in- 
mate of  a  hospital  conducted  by  the  plaintiff 
in  error,  by  the  negligent  application  or  faU^ 
ure  to  remove  hot-water  bags  from  the  back 
of  Cohen,  as  the  result  of  which  negligence 
he  received,  as  alleged,  a  serious  bum  on 
the  back. 

The  respective-  parties  will  be  hereinafter 
referred  to  as  plaintiff  and  hospital. 

There  was  a  demurrer  to  the  declaration 
which  was  overruled  by  the  trial  court. 

The  declaration  contains  two  counts.  Af- 
ter stating  the  facts  concerning  the  receiving 
of  the  plaintiff  by  the  hospital  as  an  inmate, 
as  a  patient,  for  care  and  treatment,  for  a 
certain  reward  paid  in  that  behalf  to  the 
hospital,  from  which  relationship  of  the  par- 
ties the  duty  of  the  hospital  arose  (about  the 
extent  of  which  there  is  no  Question  raised 
in  the  case),  to  wit,  the  duty  to  use  ordinary 
or  reasonable  care  under  the  circumstances 
to  provide  proper  care  and  treatment  for  the 
plaintiff  while  said  relationship  existed,  the 
first  count  contains  the  following  allegations, 
the  sufficiency  of  which  is  challenged  by 
the  demurrer,  namely: 

"•  •  •  The  said  defendant  •  •  •  did 
not  use  due,  proper,  and  ordinary  care  to  pro- 
vide proper  care  and  treatment  for  the  said 
plaintiff,  but  on  the  contrary  the  said  defend- 
ant and  its  duly  authorized  servants  so  neg- 
ligently and  carelessly  behaved  and  conducted 
themselves  in  that  respect  that  afterwards  and 
whilst  the  said  plaintiff  so  abided  in  the  said 
hospital,  as  aforesaid,  to  wit,  on  the  10th  day 
of  December,  1918,  the  said  defendant's  duly 
authorized  servants  did  negligently  and  care- 
lessly apply  hot-water  bags  to  the  back  of  the 
said  plaintiff,  whereby  the  said  plaintiff's  back 
wa^  cruelly  burned  and  scalded,  to  a  great  ex- 
tent, to  wit,  about  nine  inches  by  four  inches, 
and  to  a  great  depth,  to  wit,  one-half  inch,"  etc. 


The  second  count  contains  practically  the 
same  allegations  as  those  of  the  first  count, 
except  that  the  negligence  alleged  is  stated  to 
have  consisted  in  this,  to  wit,  that — 

"The  said  defendant  and  its  duly  authorized 
servants  negligently  suffered,  permitted,  and 
allowed  hot-water  bags  to  be  carelessly  and 
negligently  applied  to  the  back  of  the  said 
plaintiff,  whereby  the  said  plaintiff's  back  was 
cruelly  burned  and  scalded  to  a  great  extent,** 
etc.,  setting  forth  the  same  extent  as  is  alleged 
in  the  first  count,  etc. 

There  was  a  trial  by  jury,  which  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for 
?2,000. 

The  hospital  moved  the  court  to  set  aside 
the  verdict  on  the  grounds  that  it  was  con- 
trary to  the  law  and  the  evidence  and  with- 
out evidence  to  support  it,  that  the  court  mis- 
directed the  Jury,  erred  in  refusing  to  give 
and  also  in  clianging  instructions  asked  for 
by  the  hospital,  and  because  the  damages  as- 
sessed by  the  Jury  were  excessive.  This  mo- 
tion the  court  overruled,  and  entered  Judg- 
ment for  the  plaintiff  in  accordance  with  the 
verdict,  and  the  hospital  appeals. 

After  the  evidence  both  f<Mr  the  plaintiff 
and  the  hospital  was  all  in,  the  hospital 
moved  the  trial  court  to  instruct  the  Jury 
as  follows: 

(1)  "That  the  defendant  cannot  be  held  lia- 
ble in  this  case  for  any  act,  neglect,  or  fail- 
ure to  take  proper  precautions  to  protect  the 
injured  or  burned  place  on  the  plaintiff's  baciL 
after  discovery  thereof  and  before  the  opera- 
tion by  Dr.  Henson,  nor  afterwards,  whether 
such  act,  neglect,  or  failure  was  due  to  the 
nurse.  Miss  Wright,  Dr.  Yanderhoof,  Dr.  Hen- 
son,  or  some  nurse  employed  by  the  defend- 
ant." 

(2)  "That  under  the  case  made  by  the  dec- 
laration and  evidence  here,  the  question  for 
them  to  consider  is  whether  a  bag  or  bottle 
of  hot  water  was  negligently  placed  under  the 
back  of  the  plaintiff  at  the  time  mentioned  in 
the  declaration,  by  some  nurse  employed  by  the 
defendant  and  placed  in  charge  of  the  plain- 
tiff, and  that  from  a  burn  so  received  he  suf- 
fered the  loss  and  suffering  of  which  he  now 
complains. 

"That  it  is  incumbent  upon  the  plaintiff  to 
prove  by  affirmative  evidence  and  by  a  pre- 
ponderance of  all  the  evidence  in  the  case: 

"(1)  That  one  of  the  nurses  employed  by  the 
defendant  placed  a  bag  or  bottle  of  hot  water 
under  the  back  of  the  defendant  at  the  time 
mentioned;    and 

"(2)  That  when  it  was  so  placed  the  said 
nurse  knew,  or  by  the  exercise  of  ordinary 
care  should  have  known,  that  it  was  so  hot  as 
to  have  caused  the  injury  complained  of. 

"If  the  plaintiff  has  failed  m  either  of  the 
respects  above  mentioned,  then  they  must  find 
for  the  defendant." 

(3)  "That  if  the  present  condition  of  the 
plaintiff's  back  and  the  loss  and  suffering  of 
which  he  complains  is  due  to  infection  occar- 
ring    from    the    operation   performed   by    X>r« 
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Henson  prior  to  the  plaintiff's  leaying  the  hos- 
pital of  the  defendant,  or  to  reinfection  after 
he  left  said  hospital,  the  defendant  cannot  be 
held  liable  in  this  case." 

(4)  "That  if  they  believe  from  the  evidence 
that  the  plaintiff's  back  was  at  the  time  men- 
tioned in  the  declaration,  December  10,  1918, 
burned  by  a  bag  or  bottle  of  hot  water  placed 
there  by  the  plaintiff's  wife,  they  must  find 
for  the  defendant;  and  they  must  also  find 
for  the  defendant  if  from  the  whole  evidence 
before  them  it  is  just  as  probable  that  the 
said  bag  or  bottle  was  placed  by  the  plaintiffs 
wife  as  by  one  of  the  nurses  of  the  defend- 
ant." 

Bnt  the  court  refused  to  give  said  Instruc- 
tions as  offered,  and  instructed  the  Jury  as 
follows : 

(1)  "That  if  the  defendant  accepted  the 
plaintiff,  Cohen,  as  a  patient,  and  undertook  to 
give  him  such  care,  nursing,  and  attention  as 
was  reasonably  necessary  in  view  of  his  known 
condition,  and  negllgentiy  failed  to  keep  and 
perform  its  undertakings,  then  in  that  case 
the  defendant  is  liable  for  any  injury  which 
naturally  resulted  to  the  plaintiff  from  sudi 
faflure." 

(2)  "That  if  they  believe  from  the  evidence 
in  this  case  that  the  plaintiff  intrusted  himself 
to  the  defendant's  hospital  for  treatment,  then 
the  plaintiff,  while  under  the  care  of  the  de- 
fendant had  a  right  to  expect  of  the  defendant 
and  its  employees  in  charge  of  the  institution 
ordinary  care  and  skill  in  nursing  and  treat- 
ment such  as  his  case  required,  and  sudi^  de- 
gree of  ordinary  care  and  diligence  should  be 
in  proportion  to  the  physical  or  mental  ail- 
ments of  the  patient;  and,  if  they  further  be- 
lieve from  the  evidence  in  the  case  that  said 
hospital,  its  servants  or  employees,  did  not  ex- 
ercise such  ordinary  care  and  diligence  as  was 
required  by  the  condition  of  l£e  plaintiff's 
health,  and  either  negligently  applied  or  per- 
mitted to  be  applied  to  his  person  a  hot-water 
bag  which  resulted  in  injury  to  him,  that  they 
must  find  for  the  plaintiff." 

(3)  ^That  if  they  believe  from  the  evidence 
In  this  case  and  the  instructions  as  to  the  law 
that  the  plaintiff  is  entitied  to  recover  dam- 
ages, then  in  estimating  the  same  they  may 
take  into  consideration  the  amount  of  money 
spent  for  medicine  and  nursing  and  medical 
bills,  and  what  the  evidence  shows  he  may  have 
to  expend  in  being  cured;   also  fair  compensa- 
tion for  loss  of  time  he  sustained  by  reason 
of  the  said  injury;    also  the  impairing  of  his 
earning  capacity,  if  any;    also  the  bodily  In- 
jaries  sustained,  including  his  mental  and  phys- 
ical suffering  and  the  effect  on  his  health,  and 
the    probable  duration  of  the  injury,  whether 
the   same  is  likely  to  be  temporary  or  perma- 
nent.   Not  to  exceed  the  sum  sued  for,  to  wit, 
$10,000." 

(4)  '*That  under  the  case  made  by  the  dec- 
laration in  evidence  here,  the  question  for  them 
to  consider  is  whether  a  bag  or  bottie  of  hot 
water  was  negligentiy  placed,  or  permitted  to 
he  placed,  under  the  back  of  the  plaintiff  at 
the  time  mentioned  in  the  declaration  by  some 
nurse  employed  by  the  defendant  and  placed 
in  charge  of  the  plaintiff,  and  that  from  a  bum 
BO  received  he  suffered  the  loss  and  suffering 
of  which  he  now  complains. 


«ir 


That  it  is  incumbent  upon  the  plaintiff  to 
prove  by  affirmative  evidence  and  by  a  pre- 
ponderance of  all  the  evidence  in  the  case: 

"(1)  That  one  of  the  nurses  employed  by 
the  defendant  negligentiy  placed,  or  permitted 
to  be  placed,  a  bag  or  bottie  of  hot  water  un- 
der the  back  of  the  defendant  at  the  time 
mentioned;    and 

"(2)  That  when  it  was  so  placed,  or  permit- 
ted to  be  placed,  the  said  nurse  knew,  or  by 
the  exercise  of  ordinary  care  should  have 
known,  that  it  was  so  hot  as  to  have  caused 
the  injury  complained  of. 

"If  the  plaintiff  has  failed  in  either  of  the 
respects  above  mentioned,  then  they  must  find 
for  the  defendant." 

(5)  "That  if  the  present  condition  of  the 
plaintifiTs  back  and  the  loss  and  suffering  of 
which  he  complains  is  not  the  natural  result 
of  the  hum  received,  hvt  is  due  to  infection 
occurring  from  the  lack  of  care  with  respect 
to  said  bum  in  the  operation  performed  by 
Dr.  Henson  prior  to  the  plaintiff's  leaving  the 
hospital  of  the  defendant,  or  to  reinfection  after 
he  left  said  hospital,  the  defendant  cannot  be 
held  liable  in  this  case."     (Italics  supplied.) 

(6)  "That  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  back  was  at  the  time 
mentioned  in  the  declaration,  December  10, 
1018,  burned  by  a  bag  or  bottle  of  hot  water 
placed  there  by  the  plaintiff's  wife,  without 
the  knowledge  or  consent  of  the  defendant,  they 
must  find  for  the  defendant;  and  they  must 
also  find  for  the  defendant  if  from  the  whole 
evidence  before  them  it  is  just  as  probable  that 
the  said  bag  or  bottie  was  placed  by  the  plain- 
tiff's wife  as  by  one  of  the  nurses  of  the  de- 
fendant." 

Further  reference  is  made  In  the  opinion  of 
the  court  to  the  issues  and  to  the  evidaice  in 
the  ca^e. 

Scott  &  Buchanan,  of  Richmond,  for  plain- 
tiff in  error. 

J.  R.  Lenahan  and  D.  0.  O'Flaherty,  both 
of  Richmond,  for  defendant  In  error. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court : 

'  The  questions  presented  for  our  decision 
by  the  assignments  of  error  will  be  disposed 
of  in  their  order  as  stated  below. 

1.  Does  the  declaration  set  out  sufficient 
facts  alleged  concerning  the  negligent  acts  of 
commission  and  of  omission  of  the  hospital, 
in  order  to  render  the  declaration  valid  under 
the  rule  on  the  subject  established  in  this 
state  by  the  decisions  prior  to  the  going  into 
effect  of  section  6118  of  the  CJode  of  1919,  be- 
ginning with  the  Hortenstein  Case,  102  Va. 
914,  47  S.  E.  996? 

This  question  must  be  answered  in  the  af- 
firmative. 

[1]  The  rule  referred  to  requires  two 
things  as  essential  to  the  validity  of  a  decla- 
ration In  a  negligence  case  in  the  allegations 
of  the  imputed  negligent  acts  of  commission 
or  of  omission,  namely:  (1)  That  it  should 
contain  sufficient  allegations  of  material  facts 
to  substantially  (but  not  necessarily  complete- 
ly) inform  the  defendant  of  the  nature  and 
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-character  of  the  demand  against  him,  so  that 
he  may  know  how  to  prepare  his  defense; 
and  (2)  that  it  should  state  such  facts  as 
would  enable  the  court  to  say,  if  they  are 
proved  substantially  as  alleged,  whether  they 
establish  a  good  cause  of  action. 

The  cases  of  Lynchburg  Traction  CJo.  v. 
Guill,  107  Va.  94,  95,  57  S.  E.  644,  Newport 
News,  etc.,  Co.  v.  Nicolopoolos,  109  Va.  168, 
63  S.  E.  443,  and  Hunter  v.  Burroughs,  123 
Va.  128,  129,  96  S.  E.  360,  are  cited  and  relied 
on  for  the  hospital  as  sustaining  the  position 
that  the  declaration  in  the  case  in  judgment 
does  not  contain  the  essential  allegations  of 
fact  required  by  the  rule  of  the  Virginia  de- 
cisions aforesaid. 

[2]  Touching  the  consideration  of  whether 
the  declaration  is  sufficient  in  the  essential 
particular  (1)  above  mentioned,  we  think  it 
a  pertinent  fact  that  the  hospital  did  not  ask 
for  a  statement  by  the  plaintiff  of  the  partic- 
ulars of  his  claim,  as  the  statute  entitles  a 
defendant  to  ask,  if  the  declaration  of  a  plain- 
tiff is  deficient  in  its  allegations  of  the  par- 
ticulars of  the  claim.  As  a  matter  of  fact, 
the  declaration  in  the  instant  case  seems  to 
have  efficiently  performed  the  office  of  in- 
forming the  hospital  of  the  nature  and  char- 
acter of  the  demand  against  it,  so  that  it 
knew  how  to  prepare  its  defense.  At  least, 
we  find  nothing  in  the  record  to  indicate  the 
contrary. 

And  looking  merely  to  the  declaration.  In 
our  view  of  it,  it  is  valid  under  the  rule  above 
referred  to.  As  is  said  in|  the  opinion  of 
this  court  in  Houston  v.  Lynchburg  T.  &  L. 
Co.,  119  Va.  136,  89  S.  E.  114,  delivered  by 
Judge  Kelly: 

"And  it  is  •  •  •  well  settled  that  wbUe  it 
is  not  sufficient  merely  to  allege  negligence  in 
general  terms  as  a  conclnsion  of  law,  it  suf- 
fices If  such  facts  are  alleged  as  to  show  that 
the  accident  was  not  one  that  would  ordinarily 
have  occurred  if  the  defendant  had  exercised 
reasonable  care." 

The  first  count  of  the  declaration  alleges 
the  situation  and  circumstances  surrounding 
the  plaintiff  from  which  the  duty  of  the  hos- 
pital arose,  the  breach  of  which  is  alleged  as 
giving  rise  to  the  cause  of  action;  and,  with 
respect  to  the  conduct  of  the  hospital  which 
is  relied  on  as  constituting  such  breach  of- 
duty,  this  count  of  the  declaration  alleges 
that  the  injury  was  caused  by  the  conduct  of 
the  servants  of  the  hospital  in  the  applica- 
tion of  the  hot-water  bags  to  the  back  of  the 
plaintiff,  stating  the  nature  and  extent  of  the 
injury,  and  alleging  that  such  conduct  of 
such  servants,  with  such  result,  constituted 
actionaWe  negligence  for  which  the  hospital 
is  liable  in  damages  to  the  plaintiff.  The 
second  count  is  substantially  the  same  in  its 
allegations,  except  that  the  conduct  of  the 
hospital  alleged  as  constituting  the  breach  of 
Its  duty  is  the  allowing,  L  e.,  the  omission 
to  prevent  the  application  of  the  hot-water 
»)ag8  to  the  back  of  the  plaintiff  by  the 
servants  of  the  hospital. 


We  think  that  both  counts  of  the  dedara- 
tion  allege  such  facts  as  to  show  that  the  ac- 
cident was  not  one  that  would  ordinarily 
have  occurred  if  the  hospital  (or  what  is  the 
same  thing,  its  servants  having  the  care  of 
the  plaintiff)  had  exercised  reasonable  care. 
It  seems  plain  to  usj  that  a  bum  of  such 
character  and  extent,  under  such  dream- 
stances,  would  not  have  occurred  unless  the 
person  having  the  care  of  the  patient  had 
been  guilty  of  i^egligence  in  the  matter  of  the 
application  or  removal  of  the  hot-water  bag 
or  bags  which  caused  the  bum.  The  declara- 
tion notified  the  hospital  that  the  demand  of 
the  plaintiff  was  based  on  the  charge  that 
the  conduct  of  the  servants  of  the  hospital 
who  had  the  care  of  the  plaintiff,  was  in  the 
matter  in  question  negligent,  and  constituted 
actionable  negligence  for  the  result  of  which 
the  hospital  was  liable  in  damages  to  the 
plaintiff.  Hence  the  declaration  was  suffi- 
cient to  inform  the  hospital  of  the  nature  and 
character  of  the  demand  against  it,  and  stat- 
ed such  facts  as  would  have  enabled  the  court 
to  say,  if  the  facts  were  proved  as  alleged, 
that  they  established  a  good  cause  of  action. 
This  is  not  a  case  in  whidi  the  nature  of  the 
injury  alleged  Is  such  that  ordinarily  its 
cause  would  be  obscure,  or  where  the  allega- 
tions of  the  declaration  left  that  matter  in 
any  doubt  The  declaration  is  explicit  on 
that  subject  The  facts  as  alleged  made  a 
prima  facie  case  against  the  hospital.  If 
the*  hospital  did  in  fact  exercise  reasonable 
care,  and  such  accident  occurred  notwith- 
standing, the  circumstances  must  have  been 
very  different  from  those  alleged  in  the  dec- 
laration, or  there  must  have  been  other  ex- 
planatory circumstances  which  do  not  appear 
from  the  allegations  of  the  declaration,  all 
of  which  were  matters  of  defense,  and  doubt- 
less could  and  should  have  been  shown  in 
evidence  by  the  hospital  at  the  trial,  if  they 
existed.  So  far  as  the  declaration  is  con- 
cerned, it  was  therefore  good  on  demurrer. 

Such  being  our  conclusion,  it  is  unneces- 
sary for  us  to  construe  the  new  provisions  of 
the  statute  referred  to  In  the  question  above 
stated  (Code  1919,  S  6118),  and  we  therefore 
express  no  opinion  on  that  subject  at  tills 
time. 

[3]  2.  Was  there  evidence  before  the  Jury 
sufficient  to  sustain  the  verdict  upon  the  Is- 
sue of  whether  the  hospital  was  guilty  of 
the  negligent  acts  of  commission  or  omission 
alleged  in  the  declaration? 

This  question  must  be  answered  in  the  af- 
firmative. 

Of  the  evidence  we  deem  it  sufficient  to 
say  that,  while  c<Hifiictlng  on  the  subject  un- 
der consideration,  there  was  ample  testimony 
to  warrant  the  jury  in  concluding  tli&t  a 
hot-water  bag  was  negligently  placed  at  tlie 
back  of  the  plaintiff  by  the  attending  nurse, 
a  servant  of  the  hospital,  when  the  physcician 
had  not  directed  any  hot-water  bag  to  be 
applied  to  the  back  of  the  patient,  and  ^vrtiile 
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the  plaintiff  was  In  a  semiconscious  condi- 
tion, due  to  the  high  fever  accompanying 
pneumonia,  with  the  water  In  the  bag  ex- 
cessively hot,  which  could  not  have  occurred 
If  the  heat  of  the  bag  had  been  tested  by  the 
nurse,  as  the  uncontroverted  testimony  In 
the  case  showed  was  customary  and  usual; 
and  such  excessively  hot  bag  was  allowed  by 
the  nurse  to  remain  against  the  back  of  the 
plaintiff  until  It  burned  the  back  of  the 
plaintiff  seriously,  practically  to  the  extent 
alleged  In  the  declaration. 

[4]  This  proof  undoubtedly  made  a  prima 
facia  case  of  actionable  negligence  against 
the  hospital  upon  the  Issue  of  whether  the 
hospital  was  guilty  of  the  negligent  acts  of 
commission  or  omission  alleged  In  the  decla- 
ration.    Houston  V.  Lynchburg  T.  &  L.  Co., 
supra,  119  Va.  136,  89  S.  E.  114.    See,  also,  as 
a  similar  case  to  that  in  Judgment,  Williams 
V.  Pomona  Valley  Hospital  Association,  21| 
CaL  App.  359,  131  Pac.  888.     To  rebut  this 
prima   facie  case,  the  sole  defense  of  the 
hospital  upon  this  Issue  was  that  the  nurse 
aforesaid  did  not  place  the  hot- water  bag  at 
the  back  of  the  plaintiff,  and  did  not  know 
It  was  there 'until  the  plaintiff  complained  of 
its  burning  him,  but  that  the  wife  of  the 
plaintiff  filled  and  placed  the  hot-water  bag 
at  his  back  when  the  nurse  was  not  present 
There  was  direct  testimony  for  the  hospital 
to  sustain  this  defense,  but  there  was  also  the 
direct  testimony  of  the  wife  that  she  did  no 
sucb  thing.    This  conflict  Involved  the  ques- 
tion of  the  veracity  and  credibility  of  the 
respective  witnesses  for  the  plaintiff  and  the 
hospital.     The  verdict  of  the  jury  resolved 
this  question  in  favor  of  the  plaintiff,  and 
this  finding  upon  such  an  Issue  was  conclu- 
sive upon  the  trial  court,  and  is  also  condu- 
siTe  upon  u& 

[5]  3.  Was  there  sufilcient  evidence  before 
the  Jury  to  sustain  the  conclusion,  which  is 
involved  In  the  verdict,  that  the  condition  of 
the  plaintiff's  back  and  the  loss  and  suffering 
of  which  he  complained  at  the  time  of  the 
trial  was  the  natural  result  of  the  burn  re- 
ceived, and  was  not  due  to  infection  occurring 
from  lack  of  care  with  respect  to  said  burn 
in  an  operation  performed  by  l>r.  Henson 
prior  to  the  plaintiff's  leaving  the  hospital, 
or  to  reinfection  after  plaintiff  left  the  hos- 
pital? 

This  question   must  be  answered  in  the 
affirmative. 

The  matters  In  question  now  under  consid- 
eration Involve  the  Issues  of  whether  the 
plaintiff,  or  Dr.  Henson,  who  was  employed 
by  the  plaintiff,  or  others  who  were  employed 
by  the  plaintiff,  were  guilty  of  a  lack  of  ordi- 
nary  or  reasonable  care  In  the  treatment  of 
tbe  bum  after  it  occurred,  and  of  whether, 
if  tbere  was  such  lack  of  care,  it  was  the 
wliole  cause  of  the  condition  of  plaintifTs 
baeic  and  suffering  aforesaid. 

We  deem  it  sufficient  to  say  on  this  sub- 


'  Ject  that  the  lack  of  care  in  question  does  not 
affirmatively  appear  from  the  evidence  for 
the  plaintiff.    The  most  that  could  be  said 
is  that  the  evidence  for  the  plaintiff  does 
not  exclude  the  possibility  that  such  lack  of 
care  might  have  existed.    There  Is,  however, 
in  the  evidence  for  the  plaintiff  and  for  the 
hospital,  testimony  to  the  effect  that,  after 
the  wound  from  the  burn  had  on  two  occa- 
sions entirely  healed,  the  tissues  subsequently 
broke  down  and  ulcerated,  which  warranted 
the  Jury  in  Inferring  that  the  breaking  down 
of  the  tissues  at  other  times  and  the  condi- 
tion of  the  back  of  the  plaintiff  and  his  loss 
and  suffering  aforesaid  were  due  to  the  re- 
curring breaking  down  of  the  tissues  caused 
by  the  lasting  effects  of  the  burn,  and  not  to 
any  infection  from  lack  of  care  in  its  treat- 
ment at  any  time.    And  with  respect  to  the 
testimony  for  the  hospital  on  this  subject 
this  is  true:    It  introduced  two  physicians, 
who  are  distinguished  experts,  and  neither  of 
them  testified  to  the  opinion,  nor  was  there 
any  testimony  for  the  hospital  tending  to 
show  the  affirmative  fact  that  the  condition 
of  the  back  of  the  plaintiff  and  his  loss  and 
suffering  aforesaid  were  in  any  degree  due 
to  lack  of  care  in  the  treatment  of  the  bum 
having  caused  infection.    And  while  the  testi- 
mony of  the  two  expert  physicians,  who  were 
witnesses  for  the  plaintiff,  is  to  the  effect 
that  they  would  not  say  that  the  breaking 
down  of  the  tissues  on  one  occasion  may  not 
have  been  due  to  infection,  this  is  not  incon- 
sistent with  the  inference  which  the  Jury 
were  warranted  in  drawing,  as  we  think,  as 
aforesaid,  that  the  breaking  down  was  not 
due  to  Infection  at  any  time. 

[6]  4.  Was  there  error  in  the  action  of  the 
trial  court  with  respect  to  the  instructions? 
This  question  must  be  answered  in  the  neg- 
ative. 

(a)  The  hospital  complains  of  the  refusal 
of  the  trial  court  to  give  instruction  No.  1, 
asked  by  the  hospital,  which  is  copied  in  the 
statement  preceding  this  opinion. 

This  construction  as  asked  was  predicated 
on  the  assumption  that  the  plaintiff  was  seek- 
ing to  hold  the  hospital  liable  for  some  negli- 
gence of  the  physician  or  nurses  mentioned 
in  falling  to  take  proper  precautlcms  to  pro- 
tect the  injured  or  burned  place  on  the  plain- 
tiff's back.  This  assumption  is  negatived  by 
the  plaintiff's  declaration,  and  it  would  have 
misled  the  Jury  to  give  them  such  an  instruc- 
tion, by  diverting  their  attention  to  an  issue 
not  in  the  case. 

[7]  (b)  The  hospital  complains  of  the  re- 
fusal of  its  instruction  No.  3  as  asked,  and 
the  giving  of  it  as  modified  in  instruction  No. 
5,  as  given,  by  the  insertion  by  the  court  of 
the  words  Italicized  in  the  instruction  as 
copied  in  the  statement  preceding  this  opin- 
ion. This  modification  of  the  instruction  was 
plainly  proper,  and  we  find  no  merit  in  this 
complaint. 
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(c)  Hie  hospital  complains  of  instruction 
No.  1,  as  given  on  motion  of  the  plaintiff,  as 
being  '*a  general  abstract  statement  of  cer- 
tain duties  of  the  defendant,  with  no  refer- 
ence whatever  to  the  cause  of  action  set  out 
in  the  declaration  or  the  evidence  in  sup- 
port thereof,  and  complains  of  Instruction 
No.  2,  as  given,  also  on  motion  of  the  plain- 
tiff, as  containing  merely  "a  more  extended 
statement  of  the  same  character/'  and  be- 
cause it  "then  Instructed  the  jury  that  if 
they  believed  from  the  evidence  that  the  de- 
fendant failed  in  those  duties,  and  either 
negligently  applied,  or  permitted  to  be  ap- 
plied, the  hot-water  bag  to  the  plaintiff,  they 
must  find  a  verdict  for  him."  The  basis  for 
these  complaints,  as  set  out  in  the  petition, 
Is  the  position  tkken  for  the  hospital  that — 

"There  was  •  •  •  neither  a  charge  in 
the  declaration,  nor  any  evidence  which  tended 
to  show  in  the  most  remote  degree  that  there 
was  any  lack  of  'ordinary  care  and  skill  in 
nursing  and  treatment'  of  the  plaintiff  by  the 
defendant,  nor  any  lack  of  care  'such  as  his 
case  required,'  a  degree  of  care  which  'should 
be  in  proportion  to  the  physical  and  mentai 
ailments  of  the  i>atient.'" 

As  appears  from  our  conclusions  above  ex- 
pressed, we  do  not  consider  the  position  men- 
tioned as  tenable^  and  hence  we  are  of  opin- 
ion that  there  Is  no  merit  in  either  of  the 
complaints  under  consideration. 

The  sole  remaining  question  for  our  con- 
sideration is  the  following: 

5.  Did  the  court  below  err  In  not  setting 
aside  the  verdict  on  the  ground  that  It  was 
excessive? 

This  question  must  be  answered  In  the  neg- 
ative. 

The  position  of  the  hospital  on  this  sub- 
ject as  set  forth  In  the  petition  Is,  In  sub- 
stance and  as  presently  quoted  in  part,  that 
the  evidence  shows  that  the  plaintiff  was  (a) 
guilty  of  lack  of  ordinary  care  in  having  his 
wound  treated,  and  (b)  that  the  Johns-Hop- 
kins expert  witnesses  for  plaintiff,  who  ex- 
amined him  in  October,  1919,  shortly  pre- 
vious to  the  trial  In  the  lower  court  (which 
took  place  in  January,  1920),  testified  that — 

The  wound  on  plaintiff's  back  "should  then, 
with  proper  treatment,  have  been  healed  in  the 
course  of  a  week  at  a  cost  of  $100  and  hospi- 
tal fees,"  and  "that  the  plaintiff  was  careful 
not  to  pursue  this  treatment.  He  evidently 
preferred  to  wait  so  that  he  could  show  to  the 
jury  his  bum  aggravated  by  some  cause  for 
which  the  defendant  was  not  responsible,  and 
thus  enhance  the  damages  which  he  expected 
to  recover." 

With  respect  to  the  position  (a),  just  men- 
tioned, we  find  no  merit  in  it,  for  the  reasons 
iiven  in  connection  with  question  3  above 
considered. 

[8,  9]  With  respect  to  the  position  (b),  just 


The  Johns-Hopkins  expert  witnesses  for 
plaintiff  testified  that  in  October,  1919,  the 
wound  in  question  did  not  show  "any  ten- 
dency to  heal  at  all" ;  that  a  surgical  opera- 
tion was  necessary,  and  was  Indicated  as  the 
only  method  of  cure,  but  that  cure  by  that 
method  was  not  certain ;  that  If  that  method 
was  pursued  the  wound  "might  heal  up  in  the 
course  of  a  month,  or  it  may  not  heal  up  at 
all,"  as  stated  by  one  of  such  witnesses.  Dr. 
Lord.  The  most  that  can  be  said  In  favor  of 
the  position  of  the  hospital  under  considera- 
tion is  that  there  was  evidence  in  the  case 
tending  to  support  It  But  there  was  also 
evidence  In  the  case  for  the  plaintiff  to  the 
contrary.  The  good  faith  of  the  plaintiff  in 
not  undergoing  the  surgical  operation  before 
the  trial,  or  his  lack  of  good  faith  In  that 
particular,  and  whether  he  more  probably 
would  or  would  not  have  been  cured  by  the 
time  of  the  trial  If  he  had  undergone  the 
operation,  were  all  peculiarly  questions  for 
the  jury,  and  th^  conclusion,  upon  a  con- 
flict of  evidence,  sufficient  to  sustain  a  ver- 
dict either  way,  will  not  be  disturbed  on  ap- 
peal. 

The  case  wlU  be 

Affirmed. 


•(U»  Va.  666) 
TRIPP  V.  CITY  OF  NORFOLK. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1921.) 

1.  Municipal  corporations  ^=»763(l)  «  City 
most  keep  streets  In  reasonably  safe  oondU 
tlon. 

It  is  the  duty  of  a  dty  to  keep  its  streets 
in  a  reasonably  sound,  safe,  and  serviceable 
condition  for  public  use  and  travel. 

2.  Damaoes  4=926— Role  as  to  responsibilities 
of  wrongdoer  for  neoliflent  act  atatsd. 

A  negligent  person  is  liable  for  all  the  con- 
sequences which  naturally  flow  from  the  wrong- 
ful act,  regardless  of  whether  they  could  have 
been  reasonably  anticipated;  the  test  being 
whether,  viewing  the  case  retrospectively,  the 
consequences  were  so  improbable  or  unlikely  to 
occur  that  it  would  not  be  fair  and  just  to 
charge  a  reasonably  prudent  man  with  them. 

3.  Municipal  corporations  4=9800(1)  —  Rut  In 
street  held  proximate  cause  of  Injuries  to  pe- 
destrian. 

Negligence  of  dty  in  permitting  rot  in 
street  held  the  proximate  cause  of  injuries  to 
pedestrian  struck  by  wheel  of  truck,  detached 
from  truck  because  of  the  force  of  the  impact 
when  wheel  of  truck  dropped  suddenly  and  with 
great  force  into  the  rut. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Queenle  Tripp  against  tlie  City 
of  Norfolk.  Demurrer  to  declaration  sus- 
tained, and  plaintiff  brings  error.    Reversed 


mentioned,  we  think  it  is  also  without  merit  |  and  remanded. 

^ss>T0T  Other  casea  see  same  topic  and  KBY-NUMBBR  in  aU  Key-Numbered  Digests  and  Ind«X4 
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H.  C.  Nicholas  and  L.  S.  Parsons,  both  of 
Norfolk,' for  plaintiff  In  error. 

R.  W.  Peatross,  of  Norfolk,  for  defendant 
in  error. 

SAUNDBRS,  J.  This  case  is  brought  be- 
fore OS  by  a  writ  of  error  to  a  Judgment  of 
the  circuit  court  of  the  city  of  Norfolk,  sus- 
taining a  demurrer  to  the  declaration  of 
Queenie  Tripp,  plaintiff  in  an  action  of  as- 
sumpsit against  said  city. 

The  plaintiff  was  injured  on  Holt  street  in 
the  city,  supra,  under  the  following  circum- 
stances: She  was  walking  pn  the  sidewalk 
of  said  street  when  a  heavy  automobile  fire 
truck  traveling  in  her  direction  dropped  Its 
front  wheel  or  whe^s  into  a  rut  in  the  street 
The  force  of  this  impact  detadied  a  front 
wheel  of  the  truck  from  the  axle.  The  wheel 
thus  detached  rolled  forward,  mounted  the 
sidewalk,  struck  Miss  Tripp,  and  inflicted  in- 
juries alleged  to  be  of  considerable  severity. 

The  plaintiff's  case  is  set  out  in  detail  in 
her  declaration,  which  herewith  follows: 

"Queenie  Tripp,  plaintiff,  complains  of  the 
city  of  Norfolk,  a  municipal  corporation  duly 
chartered  and  created  under  the  laws  of  the 
state  of  Virginia,  defendant,  of  a  plea  of  tres- 
pass on  the  case  for  this,  to  wit: 

**lliat  heretofore,  to  wit,  on  and  before  the 
grievance  here  complained  of,  the  city  of  Nor- 
folk was*  a  municipal  corporation  duly  charter- 
ed and  created  under  the  laws  of  the  state  of 
Virginia,  and  as  such  a  corporation,  at  the  time 
of  the  grievance  hereinafter  mentioned,  was 
clothed  with  the  power  and  subject  to  the  duty, 
among  others,  of  keeping  sound,  safe,  and 
serviceable  for  public  use  and  travel  its  public 
streets,  alleys,  walks,  and  gutters,  and  particu- 
larly it  was  the  duty  of  the  defendant  to  keep 
sound,  safe,  and  serviceable  for  public  use  and 
travel  a  certain  public  street  in  said  city, 
known  and  designated  as  Holt  street,  in  order 
that  persons  using  the  said  Holt  street  for 
travel  might  not  be  injured.  And  also  at  the 
time  of  the  grievance  herein  mentioned  the  de- 
fendant was  the  owner  of  certain  trucks  and 
apparatus,  used  and  operated  by  the  defend- 
ant for  the  purpose  of  extinguishing  fires,  and 
more  particularly  a  certain  fire  apparatus,  the 
same  being  a  heavy  and  powerful  automobile 
truck  and  more  particularly  designated  as  com- 
bination No.  1,  which  said  combination  wagon 
No.  1  was  operated  over  and  upon  the  public 
streets  of  the  defendant  en  route  to  and  return- 
io^  from  fire,  and  more  particularly  the  said 
combination  wagon  was  operated  over  and  up- 
on the  said  Holt  street  in  said  city  en  route  to 
and  returning  from  fires  in  that  section  of  said 
city. 

'*And  yet  the  said  defendant,  disregarding  its 
duty  as  aforesaid,  willfully,  negligentiy,  and 
unjustiy  permitted  and  allowed  the  said  Holt 
street  to  become  in  a  dangerous  and  unsafe 
condition,  in  that  the  said  defendant,  before  and 
at  the  time  of  the  grievance  herein  mentioned, 
suffered,  permitted,  and  allowed  a  certain  rut 
or  defect  to  be  in  said  street,  the  same  extend- 
ing about  ten  feet  across  the  said  Holt  street, 
about  two  feet  in  width  and  about  eight  inches 
deep,  the  same  being  located  on  the  said  Holt 


street  at  or  near  the  intersection  of  another 
public  street  In  said  city  known  and  designated 
as  Chapel  street;  and  the  said  rut  or  defect  is 
particularly  dangerous,  in  that  the  same  is 
situated  in  the  said  Holt  street  at  such  an  an- 
gle that  persons  traveling  along  the  said  Holt 
street  in  vehicles  in  the  nighttime  were  unable 
to  see  or  ascertain  the  dangerous  character  of 
said  rut  until  within  such  close  proximity  to 
the  same  that  striking  the  same  was  unavoida- 
ble, of  all  of  which  the  said  city  then  and  there 
had  notice,  or  by  the  exercise  of  reasonable 
care  should  have  had  notice.  And  on  or  about 
the  5th  day  of  February,  1919,  at  about  the 
hour  of  10  o'clock  p.  m.,  the  said  combination 
wagon  was  being  operated  over  and  upon  the 
said  Holt  street,  and,  though  operated  with  rea- 
sonable care,  the  same  was  brought  violentiy, 
suddenly,  and  with  great  force  against  the  said 
rut  or  defect,  and  by  reason  of  the  force  and 
violence  of  the  contact,  and  the  dangerous  con- 
dition of  said  rut  and  its  liability  to  damage 
and  injure  traffi^c  over  the  same,  one  of  the 
front  wheels  of  the  said  combination  wagon  be- 
came detached  and  wrenched  therefrom,  and  by 
reason  of  the  momentum  created  by  the  for- 
ward movement  of  the  said  combination  wag- 
on, the  said  wheel,  after  having  become  detach- 
ed and  wrenched  from  the  said  combination 
wagon,  was  propelled  with  great  force  and 
speed  over,  upon,  and  along  the  said  Holt 
street  and  also  up  on  and  upon  the  sidewalk 
of  the  said  Holt  street,  where  the  plaintiff 
w\as  then  and  there,  in  tiie  observance  of  due 
care  on  her  part,  lawfully  walking,  and,  con- 
tinuing its  progress,  did  with  great  force  and 
violence  crash  into  and  against  the  plaintiff, 
by  reason  whereof  the  plaintiff  was  knocked 
violently  to  the  ground  and  greatiy  sprained, 
bruised,  cut,  and  maimed,  and  her  nervous  sys- 
tem greatiy  shocked  and  permanentiy  disorder- 
ed and  otherwise  permanentiy  injured,  to  the 
damage  of  the  plaintiff  in  tiie  sum  of  $3,000, 
and  therefore  she  brings  this  suit." 

The  defendant  dty  demurred  to  this  dec- 
laration, and  assigned  the  following  grounds 
of  demurrer: 

"First.  That  the  declaration  shows  on  its 
face  that  the  condition  of  the  street  complain- 
ed of  was  not  the  proximate  cause  of  the  plain- 
tiff's injury. 

"Second.  That  the  declaration  shows  on  its 
face  that  the  injury  complained  of  was  not  the 
natural  and  probable  result  of  the  condition 
of  the  street,  and  could  not  have  been  foreseen 
and  guarded  against  by  the  defendant. 

"Third.  That  the  declaration  shows  on  its 
face  that  the  alleged  injury  was  caused  by  the 
fire  department  of  the  city  of  Norfolk,  which  is 
a  governmental  department  of  the  said  city, 
for  whose  negligence  no  right  of  action  lies 
against  the  dty.*' 


*t 


The  drcuit  court  sustained  the  demurrer 
generally,  and  the  plaintiff  applied  for  and 
secured  a  writ  of  error. 

The  gravamen  of  the  first  two  grounds  of 
demurrer  is  that  the  condition  of  the  street 
was  not  the  proximate  cause  of  the  plaintiffs 
injury,  so  that  upon  the  case  stated  there 
was  no  liability  upon  the  dty. 

[1]  Unquestionably  It  was  the  duty  of  the 
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municipality  to  keep  its  streets,  including 
fiolt  street,  in  a  reasonably  sound,  safe,  and 
serviceable  condition  for  public  use  and  trav- 
el. This  duty,  the  plaintiff  asserts,  was  not 
discharged.  The  declaration  alleges  that  the 
city  negligently  allowed  Holt  street  to  "be- 
come in  a  dangerous  and  unsafe  condition," 
in  that  it  permitted  and  allowed  a  rut,  or  de- 
fect, across  said  street  of  the  following  di- 
mensions, to  wit,  about  ten  feet  long,  two 
feet  wide,  and  eight  inches  deep.  Further, 
it  is  alleged  that  this  rut,  or  defect,  is  "par- 
ticularly dangerous,  in  that  the  same  is  sit- 
uated in  Holt  street  at  such  an  angle  that 
persons  traveling  along  said  Holt  street  in 
vehicles  at  nighttime  were  unable  to  see,  or 
ascertain,  the  dangerous  character  of  said 
rut  until  within  such  close  proximity  to  the 
same  that  striking  the  same  was  unavoid- 
able, of  all  of  which  the  city  had  notice,  or 
by  the  exercise  of  reasonable  care  should 
have  had  notice."  In  addition,  the  declara- 
tion alleges  that  about  10  p.  m.,  on  February 
6,  1919,  a  heavy  and  powerful  Are  truck  was 
being  operated  with  reasonable  care  on  the 
above  street,  when  it  was  brought  violently 
and  suddenly  against  the  rut  in  the  street. 
In  other  words,  the  front  wheels,  or  a  front 
wheel,  of  the  moving  vehicle  dropped  vio- 
lently into  the  rut,  or  defect,  described  in  the 
declaration.  The  consequences  of  this  xmex- 
pected  impact  are  described  substantially  in 
the  following  terms  in  the  declaration: 

"  •  •  •  By  reason  of  the  force  and  vio- 
lence of  the  impact  and  the  dangerous  condi- 
tion of  said  rut  •  •  ♦  one  of  the  front 
wheels  of  the  combination  wagon  [i.  e.,  automo- 
bile truck]  became  detached  and  wrenched 
therefrom,  and  by  reason  of  the  momentum 
created  by  the  forward  movement  of  said  wag- 
on, the  said  wheel  thus  detached  was  propelled 
with  great  force  and  speed  over,  upon,  and 
along  Holt  street  and  thence  upon  and  along 
the  sidewalk  of  said  street,  where  with  force 
and  violence  it  crashed  into  and  injured  the 
plaintiff." 

The  proximate  cause  and  causal  chain  re- 
lied on  by  the  plaintiff  to  support  her  claim 
for  recovery  may  be  described  as  follows:  (1) 
The  city  negligently  maintained  a  dangerous 
rut,  or  defect,  in  Holt  street;  (2)  moving  ve- 
hicle, operated  with  reasonable  care,  dropped 
one  or  both  front  wheels  into  this  rut;  (3) 
the  violence  of  this  blow  detached  a  front 
wheel  of  the  vehicle;  (4)  the  wheel  thus  de- 
tached moved  forward  under  natural  laws; 
and  (5)  in  its  forward  movement  the  wheel, 
probably  in  consequence  of  a  twist  given  it  at 
the  time  of  detachment,  mounted  the  side- 
walk and  struck  and  injured  Miss  Tripp,  who 
was  using  said  walk  in  the  exercise  of  due 
care.  Hence  the  plaintiff  cont^ids  that  the 
city,  being  responsible  for  the  defect,  was  re- 
sponsible for  the  accident  to  the  vehicle 
which  this  defect  occasioned.  Upon  the 
basis  of  the  latter  responsibility,  the  plain- 
tiff maintains  that  the  city  is  liahle  for  her 


injury,  which  followed  in  due  sequence  from 
the  accident  to  the  vehicle. 

The  defendant  insists,  by  way  of  defense, 
that  the  injury  complained  of  was  not  the 
natural  and  probable  result  of  the  condition 
of  the  street,  and  could  not  have  been  fore- 
seen and  guarded  against  by  the  defendant 
This  defense  of  the  city  rests  upon  the  rule  of 
"foreseeabllity,"  as  it  is  sometimes  styled. 

Widely  different  contentions  have  been  ad- 
vanced with  respect  to  responsibility  for  tor- 
tious negligence.  One  contention  has  been 
that  the  proper  rule  In  such  cases  Is  that  the 
defendant  should  not  be  held  responsible  for 
any  damages  except  such  as  he  could  have 
foreseen  in  the  exercise  of  reasonable  fore- 
sight as  the  probable  consequences  of  his  act. 
This  statement  of  the  rule  of  liability  Is  ob- 
viously far  too  favorable  to  the  party  guilty 
of  negligence,  since  there  are  many  negligent 
injuries  flowing  very  naturally  and  inevi- 
tably from  the  original  negligent  act,  or  omis- 
sion, which  would  require  prescience  to  an- 
ticipate. The  ordinarily  prudent  and  Intelli- 
gent man  may  possess  in  a  measure  the  power 
to  estimate  likelihood,  but  he  is  not  endowed 
with  prescience.  Apparently  the  defendant 
appeals  to  the  rule  as  stated  supra,  since  its 
second  ground  of  demurrer  is  that  "the  in- 
Jury  complained  of  could  not  have  been  fore- 
seen and  guarded  against  by  the  defendant." 

Another  statement  of  the  rule  Is  that  a  de- 
fendant should  be  held  responsible'  for  all 
damages  which  in  fact  result  from  his  wrong- 
ful act,  whether  they  could  have  been  anti- 
cipated or  not  A  strict  application  of  this 
rule  would  result  in  fixing  responsibility  in 
many  cases,  when  the  relation  between  the 
initial  negligence  and  the  subsequent  injury 
was  of  the  most  tenuous  character,  and  no 
human  being,  however  prudent  and  intelli- 
gent when  acquainted  with  the  circumstances 
and  apprised  of  what  actually  did  happen, 
would  regard  the  ultimate  Injury  as  a  likely 
present  or  remote  consequence  of  the  origi- 
nal negligent  act. 

[2]  Virginia  holds  a  middle  ground  with 
respect  to  the  rule  of  liability  In  these  cases. 
The  latest  statement  of  the  principle  In  this 
respect  in  the  Virginia  Reports  will  be  found 
in  the  case  of  N.  &  W.  Ry.  Co.  v.  Whit^urst 
125  Va.  263,  99  S.  E.  568,  Burks,  J.,  deliver- 
ing the  opinion: 

"We  have  discussed  the  subject  of  proximate 

cause  in  a  number  of  cases,  and  it  is  not  to  be 

expected  that  the  discussion  shall  be  repeated 

in   every   case   of  tort  brought  to  this   court. 
«    *    « 

'*The  'foreseeableness,'  or  reasonable  antici- 
pation of  the  consequences  of  a  wrongful  or 
negligent  act  is  not  the  measure  of  liability  of 
the  guilty  party,  though  it  may  be  determina- 
tive of  the  question  of  his  negligence.  "When 
once  it  has  been  determined  that  the  act  is 
wrongful,  oi;  negligent,  the  guilty  party  is  lia- 
ble for  all  the  consequences  which  naturally 
flow  therefrom,  whether  they  were  reasonably  to 
have  been  anticipated  or  not,  and  in  determining 
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case  should  be  viewed  retrospectively;  that  is 
to  say,  looking  at  the  consequences,  were  they 
so  improbable  or  unlikely  to  occur  that  it 
would  not  be  fair  and  just  to  charge  a  rea- 
sonably prudent  man  with  them.  If  not,  he  is 
'liable.  This  is  the  test  of  liability,  but,  when 
liability  has  been  established,  its  extent  is  to 
be  measured  by  the  natural  consequences  of 
the  negligent  or  wrcmgful  set.  The  precise  inr 
hry  need  not  have  been  anticipated,  [Italics 
ours.]  It  is  enough  if  the  act  is  such  that  the 
party  ought  to  have  anticipated  that  it  was 
liable  to  result  in  injury  to  others." 

See,  also,  the  cases  cited,  125  Va.  264,  265, 
99  S.  £.  568. 

To  the  same  effect  is  GooUdge  v.  Hallauer, 
126  Wis.  244,  105  N.  W.  568,  which  says: 

**It  is  not  necessary,  in  order  to  constitute 
proximate  cause,  that  the  precise  injury  should 
have  beexL  foreseen  or  apprehended  as  certain 
to  occur.  It  is  sufficient  if  an  ordinarily  care- 
ful and  prudent  person  ought,  under  the  cir- 
cumstances to  have  foreseen  that  an  injury 
might  probably  result  from  the  negligent  act." 
(Italics  ours.) 

Discussing  proximate  cause,  in  Pulaski  Gas 
Ught  Co.  V.  McCllntock,  97  Ark.  576,  134  S. 
W.  1189.  1199,  32  L.  R.  A.  (N.  S.)  825,  the 
court  says: 

"It  is  not  necessary  that  the  i>articular  in- 
jury  should  have  been  foreseen." 

And  In  Foster  v.  Chicago,  etc.,  Co.,  127 
Iowa,  90,  102  N.  W.  424,  4  Ann.  Ca&  150,  the 
court  declared  that —     . 

"Doubtless  the  particular  situation  might  not 
iiave  been  foreseen,  but  this  was  not  essential 
to  making  out  a  charge  of  negligence.     Acci*- 
dents  as  they  occur  are  seldom  foreshadowed. 
Otherwise  many  would  be  avoided.    If  the  act 
or  omission  is  of  itself  negligent  and  likely  to 
result   in   injury   to   others,   then    the   person 
guilty  thereof  is  liable  for  the  natural  conse- 
quences which  occurred,  whether  he  might  have 
foreseen  them  or  not     In  other  words,  if  the 
act  or  omission  is  one  which  the  party  ought, 
in  the  exercise  of  ordinary  care,  to  have  an- 
ticipated was  Ukely  to  result  in  injury  to  oth- 
ers, then  he  is  liable  for  any  injury  proximate- 
ly  resulting  therefrom,  although  he  might  not 
have  foreseen  the  particular  injury  which  did 


whether  or  not  the  consequences  do  naturally  r  was  at  fault  with  respect  to  the  rut  In  Holt 
flow  from  tile  wrongful  act,  or  neglect,  the  [  street,  which  Is  alleged  to  be  particularly 

dangerous,  in  that  travelers  on  Holt  street 
in  the  nighttime  (and  this  accident  occurred 
in  nighttime)  were  unable  "to  see  or  ascer- 
tain its  dangerous  character  until  within 
such  close  proximity  that  striking  same  was 
unavoidable,  of  which  the  city  had  notice.*^ 
A  powerful  automobile  truck,  carefully  op- 
erated, dropped  "violently,  suddenly,  and 
with  great  force"  into  the  above  rut  The 
force  of  this  impact  wrenched  off  one  of  the 
front  wheels  of  this  truck.  Under  the  im- 
pulse of  its  momentum,  this  wheel  would  nat- 
urally roll  until  the  friction  of  the  street's 
surface,  or  collision  with  animate  or  inani- 
mate objects,  would  bring  it  to  a  standstil). 
It  did  roll  forward.  Unfortunately  for  the 
plaintiff,  she  crossed,  without  fault  on  her 
part,  the  course  of  the  moving  wheel,  was 
struck  down  and  injured.  All  of  the  conse- 
quences in  this  little  tragedy  followed  In  un- 
broken sequence.  There  was  no  Intervening 
efficient  cause.  The  chain  of  cause  and  ef- 
fect is  complete,  and  the  city's  negligence  is 
established  as  the  proximate  cause,  the  causa 
causans,  of  the  plaintiff's  Injury. 

In  the  view  of  this  court,  the  declaration 
clearly  stated  a  case  which  should  have  been 
submitted  to  llie  jury. 

If  the  defendant  desired  to  be  further  In- 
formed as  to  the  details  of  the  accident,  that 
information  could  have  been  secured  through 
a  bill  of  particulars. 

In  the  opinion  of  this  court,  the  trial  court 
erred  in  sustaining  the  demurrer  to  the  dec- 
laration, and  for  that  error  its  judgment  is 
reversed,  and  this  cause  is  remanded  for  a 
new  trial  to  be  had  not  in  conflict  with  the 
views  herein  expressed. 

Reversed. 

BURKS  and  SIMS,  JJ.,  absent 
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[3]  An  ordinarily  careful  and  prudent  per- 
oonversant  with    the  consequences    to 
softly  moving  wheeled  vehicles  of  a  sudden 
and  forcible  drop  into  a  rut  of  the  dimen- 
sions given,  would,  if  confronted  with  such  a 
rat  in  a  street  of  a  populous  city,  readily 
foresee  that  accidents  would  result  from  its 
maintenance.    Such  a  person,  when  advised 
of  the  circumstances  of  the  accident  in  the 
case  in  judgment,  as  described  in  the  decla- 
ration, would  pronounce  the  plaintiff's  injury 
to  be  a  natural  consequence  of  the  city's  neg- 
ligence   And  why  not?    Admittedly  the  city 


(129  Va.  7«8) 
BIBBS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.   March 

17,  1921.) 

1.  infants  ^=s>20— in  prosecution  for  eauslng 
girl  to  commit  fornication,  held  not  error  to 
exdnde  evidence  to  prove  her  bad  general 
reputation. 

In  a  prosecution,  under  Acts  1914,  c.  228, 
for  causing  and  encouraging  a  girl  under  18  to 
commit  fornication  with  accused,  there  was 
no  error  in  refusing  to  permit  accused  to  intro- 
duce evidence  to  prove  her  b^d  general  reputa- 
tion for  chastity. 

2.  Infants  ^s»20»lt  Is  an  offense  to  encourage 
a  child  to  commit  a  misdemeanor,  and  partici- 
pation in  fornication  with  her  makes  accused 
guJity. 

It  is  not  essential  to  an  offense,  under  Acts 
1914,  c.  228,  making  it  a  misdemeanor  for  a 
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person  over  18  to  "cause  or  encourage"  a  child 
under  tjiat  age  to  commit  a  misdemeanor,  that 
accused  should  have  "caused"  prosecutrix  to 
commit  the  misdemeanor,  and  he  is  guilty  if  he 
encouraged  her  to  do  so,  and  participating  in 
fornication  with  her  encourages  her,  and  makes 
him  guilty,  though  she  may  have  made  the  first 
advance. 

Error  to  Circuit  Court,  Orange  County. 

William  Bibbs  was  convicted  of  encourag- 
ing a  minor  under  the  age  of  18  years  to  com- 
mit a  misdemeanor,  and  he  brings  error.  Af- 
firmed. 

Omitting  the  formal  parts,  the  warrant  In 
this  case  charged  that  the  accused — 

"did  unlawfully  and  feloniously  cause  and  en- 
courage Clara  Stuart,  she  being  under  the  age 
of  18  years,  to  commit  a  misdemeanor,  to  wit, 
fornication  with  him,  •  *  ♦  he  being  over 
the   age   of  18  years,  to  wit,  the   age  of  30 


years. 


«    •    * » 


The  warrant  was  issued  under  the  statute 
(Acts  1914,  c  228),  which,  so  far  as  material, 
Is  as  follows: 

"  •  ♦  •  Any  person  over  eighteen  years  of 
age  who  shall  cause  or  encourage  any  child 
under  the  age  of  eighteen  years  to  commit  any 
misdemeanor  *  •  •  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  subject  to  punishment  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  imprison- 
ment in  jail  for  a  period  not  exceeding  one 
year,  or  both." 

There  was  a  trial  by  jury,  which  resulted 
In  a  verdict  and  judgment  finding  the  ac- 
cused guilty  and  fixing  his  punishment  at  six 
months  in  the  county  jail. 

It  appears  from  the  record  that  the  ac- 
cused was  over  18  years  of  age,  to  wit,  "over 
the  age  of  30  years";  that  the  prosecutrix 
"was  under  the  age  of  18  years,  to  wit,  of  the 
age  of  15  years";  and  that  the  accused  "ad- 
mitted that  he  had  carnal  intercourse"  with 
the  prosecutrix.  The  record  further  shows 
that  there  was  a  conflict  between  the  testi- 
mony of  the  accused  and  that  of  the  prosecu- 
trix as  to  which  made  "the  first  advance"; 
the  accused  testifying,  as  certified  in  the  rec- 
ord: 

"That  the  first  advance  as  between  the  ac- 
cused and  said  Clara  Stuart  was  made  by  her, 
in  this:  That  she  sat  in  his  lap  and  bugged 
and  kissed  the  said  Bibbs,  but  Clara  Stuart 
testified  tht^t  he  made  the  first  advance." 

It  Is  further  certified  In  the  record  that: 

**The  defendant  introduced  witnesses  to  prove 
the  character  of  the  said  Clara  Stuart,  and  on 
the  objection  of  the  commonwealth  the  defend- 
ant stated  to  the  court  that  the  object  of  the 
evidence  was  to  snow  that  the  said  Clara 
Stuart  was  a  strumpet  of  the  very  worst  sort, 
and  had  been  long  before  the  time  and  after 
the  offense  charged  in  the  warrant,  and  further 
stated  that  the  further  purpose  of  such  testi- 


mony was  to  negative  any  inference  or  evidence 
that  the  said  Clara  Stuart  was  caused  or  en- 
couraged by  the  accused  to  commit  the  act 
alleged  in  the  warrant." 

The  court  refused  to  allow  the  evidence 
last  mentioned  to  be  introduced,  the  accused 
excepted  to  this  ruling  of  the  court,  and  the  * 
action  of  the  trial  court  in  this  particular  is 
the  sole  assignment  of  error  on  this  appeaL 

Will  A,  Cook,  of  Madison,  and  Geo.  L. 
Browning,  of  Orange,  for  plalntiif  In  error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  for  the  CommoD- 
wealth. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

[1]  It  does  not  appear  from  the  record 
whether  the  excluded  evidence  was  concern- 
ing specific  acts  of,  pr  the  general  reputation 
of  the  prosecutrix  for,  unchastlty.  By  the 
great  weight  of  authority,  even  If  under  the 
statute  Involved  the  accused  had  been  en- 
titled to  introduce  In  his  defense  the  bad 
character  of  the  prosecutrix  for  chastity,  the 
accused  would  have  been  restricted  to  proof 
of  the  general  reputation  of  the  prosecutrix 
in  that  regard;  no  evidence  of  specific  acts 
of  unchastlty  being  admissible  even  in  su<^ 
case.  We  therefore  assume  that  the  exclud- 
ed evidence  offered  by  the  accused  was  di- 
rected to  the  proof  of  such  general  reputation 
of  the  prosecutrix.  So  considering  the  mat- 
ter, the  sole  question  ');>re8ented  by  the  record 
in  this  case  for  our  decision  is  the  following: 

1.  Did  the  trial  court  err  in  refusing  to 
permit  the  accused  to  introduce  evidence  to 
prove  the  bad  general  reputation  of  the  prose- 
cutrix for  chastity? 

This  question  must  be  answered  In  the 
negative. 

[2]  That  the  accused  should  have  caused 
the  prosecutrix  to  commit  the  misdemeanor 
mentioned  in  the  warrant  Is  not  an  essential 
element  of  the  offense  of  which  the  accused 
was  convicted.  Under  the  statute  Involved, 
if  the  accused,  who  was  over  18  years  of 
age,  encouraged  the  prosecutrix,  who.  was  un- 
der the  age  of  18  years,  to  conunit  the  mis- 
demeanor, he  was  guilty  of  the  statutory  of- 
fense. Now  it  appears  from  the  record  that 
the  accused  "admitted  that  he  had  carnal  in- 
tercourse" with  the  prosecutrix.  He  there- 
fore. In  any  aspect  of  the  case,  was  a  willing 
participant  with  her  in  the  commission  of 
the  misdemeanor  aforesaid.  Such  participa- 
tion, In  itself  alone,  as  we  think,  encouraged 
the  prosecutrix  to  commit  such  misdemeanor, 
and  made  the  accused  guilty  under  the  stat- 
ute. Even  if  It  were  true  that  the  prosecu- 
trix made  the  first  advance,  that  did  not 
justify  the  accused  in  encouraging  her  to 
conunit  the  misdemeanor  by'  yielding  to  her 
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solicitation.  When  read  along  with  other 
humane  statutes  of  the  state  on  the  subject 
of  the  reclamation  of  those  of  an  age  making 
that  effort  possible  of  success  in  some  cases, 
it  is  apparent  that  the  general  purpose  of  the 
statute  involved  in  this  case  is  one  in  aid  of 
such  reclamation.  One  of  the  specific  mis- 
chiefs and  evils  against  which  the  statute  is 
directed  is  manifestly  the  aiding  or  abet- 
ting, by  any  one  who  has  reached  the  age  of 
discretion  named  in  the  statute  of  over  18 
years  of  age,  the  commission  of  ''any  misde- 
meanor" by  a  person  who  has  not  reached 
tbat  age.  The  more  de^Mraved  the  latter  per- 
son may  be  and  the  greater  the  disposition 
and  inclination  of  the  latter  to  commit  the 
misdemeanor,  the  greater  the  need  that  all 
other  persons,  and  certainly  those  who  have 
reached  an  age  of  discretion,  should  not  in 
any  way  encourage  the  in^nature  person  in 
the  depraved  conduct,  least  of  all  by  par- 
ticipating in  such  conduct 

The  assignment  of  error  under  considera- 
tion is  based  upon  the  mistaken  position  that 
although  the  prosecutrix  was  a  child  of  the 
immature  age  mentioned  in  the  statute,  and 
the  accused  was  of  the  age  of  discretion  men- 
tioned therein  of  over  18  years  (being,  indeed, 
30  years  of  age),  if  she  was  so  depraved  as 
to  make  the  first  advance  toward  the  com- 
mission of  the  misdemeanor,  the  child  must 
be  regarded  as  having  caused  or  encouraged 
the  commission  of  the  misdemeanor  and  not 
the  accused.  This  position  regards  the  par- 
ties as  of  equal  years  of  discretion,  and  as 
fitted  to  deal  with  each  other  on  equal  terms, 

and  ignores  the  purpose  of  the  statute  afore- 
said. 

It  is  not  claimed  for  the  accused  that  there 
is  any  authority  directly  in  point  sustaining 
the  assignment  of  error  aforesaid;   but  the 
cases  of  Brown  v.  State,  72  Md.  468,  20  Atl. 
1S6,  and  State  v.  Qibson,  111  Mo.  92,  10  S. 
W.  d80,  are  relied  on  as  strongly  analogous. 
We  do  not  consider  these  cases  as  in  point. 
As  appears  from  a  reading  of  them,  the  stat- 
utes there  involved  were  very  different  from 
the  Virginia  statute  under  consideration,  and 
the  oCTenses  created  by  those  statutes  are  dif- 
ferent from  that  of  which  the  accused,  in 
the    case  before  us  stands  convicted.     The 
Maryland  statute  (Code,  art  27,  §  1)  involved 
in  the  Brown  Case  made  it  a  crime  to  '^entice 
or  persuade"  a  girl  under  the  statutory  age 
"from  the  custody  and  control  of  her  parents 
for  purposes  of  prostitution";    whereas  the 
VlTgiiiifL  statute  makes  it  a  crime  to  "en- 
conrase"  any  child  under  the  statutory  age 
*to    commit  any  misdemeanor."     The  Mis- 
souri statute  involved  in  the  Gibson  Case,  as 
therein  held,  made  the  previous  chaste  char- 
acter ot  the  prosecutrix  an  essential  element 
of  the  offense. 

The  Judgment  under  review  will  be 
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WENNER  V.  QEORGE  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1021.) 

I.  Wills  <&s>656-Whether  a  condition  Is  sob- 
sequent  or  precedent  Is  not  determlnahle  by 
tedinloal  words  used. 

There  are  no  technical  words  to  distiDguish 
between  conditionB  precedent  and  conditions 
subsequent;  the  distinction  being  a  matter  of 
construction. 

2.  Wills  ^s»823— Devises  aooeptlng  life  estate 
held  personally  liable  to  pay  charge  imposed. 

Where  testator  devised  lands  to  his  son  for 
life  with  remainders  over  on  condition  that  the 
son  should  pay  his  sister  the  sum  of  $4,000 
within  10  years,  interest  to  commence  five 
years  from  the  probate  of  the  will,  which  fur- 
ther declared  that  any  legatee  who  signified  his 
intention  not  to  abide  by  its  provisions  should 
forfeit  any  benefits,  the  son  who  accepted  the 
life  estate  becomes  personally  liable  for  pay- 
ment of  the  charge. 

3.  Wills  <S=s>82l(6)-4.lfe  estate  held  subjeot  to 
lien  to  seen  re  payment  of  charge,  but  re- 
mainder not. 

Where  testator  devised  land  to  his  son  foi 
life,  provided  the  son  should  pay  to  his  sister 
a  fixed  sum  of  money,  and  the  wfll  farther  pro- 
vided that  any  beneficiary  not  accepting  the 
conditions  should  forfeit  all  interest  under  the 
will,  the  son  who  accepted  the  life  estate  be- 
came not  only  personally  bound  to  pay  the 
charge,  but  the  life  estate  itself  was  subject 
to  the  lien  of  the  charge,  though  the  remainders 
over  were  not. 

Appeal  from  Circuit  Court,  Loudoun  Coun- 
ty. 

Bill  by  Leah  Elizabeth  Wenner  against 
Ashland  C.  George  and  others.  From  the 
decree  complainant  appeals,  and  the  named 
defendant  appeals.    Amended  and  afllrmed. 

Wm.  H.  Martin,  of  Leesburg,  for  appellant. 
E.  E.  Garrett,  of  Leesburg,  and  M.  J.  Ful- 
ton, of  Richmond,  for  appellee. 


PRENTIS,  J.  The  appellant  filed  her  bill 
against  Ashland  C.  George  and  others,  the 
object  of  which  was  to  establish  a  legacy  un- 
der the  will  of  her  father,  Samuel  W.  George, 
Sr.,  as  a  charge  and  lien  upon  the  corpus  of 
certain  real  estate  which  had  been  devised 
by  her  father,  Samuel  W.  George,  Sr.,  to  her 
brother,  Ashland  C.  George,  for  life,  with  re- 
mainder to  his  heirs  at  law. 

Two  of  the  children  of  Ashland  C.  George 
answered  the  bill,  and  denied  that  the  legacy 
was  a  11^1  upon  their  interest  in  the  prop- 
erty. The  circuit  court  entered  a  decree,  the 
substantial  part  of  which  reads  thus: 

"On  consideration  whereof,  the  court  is  of 
the  opinion  that  the  sum  of  $4,000,  required  in 
the  will  of  Samuel  George,  deceased,  to  be  paid 
to  Leah  Elizabeth  Wenner  by  Ashland  C. 
George,  is  a  mere  personal  diarge  on  the  said 
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Ashland  C.  George,  and  is  in  no  wise  a  lien 
or  charge  upon  the  land  devised  the  said  Ash- 
land G.  George  for  life,  nor  on  the  interest  in 
remainder. 

'*And,  further,  the  court  is  of  the  opinion 
that  the  true  construction  of  the  following 
clause  of  the  will  of  Samuel  George:  'I  wiU 
and  bequeath  to  my  son  Ashland  Clay  the  farm 
on  which  he  at  present  resides  known  as  the 
Hamilton  farm,  also  to  the  said  Ashland  C. 
George  the  mountain  lot  known  as  the  Hamil- 
ton and  Cole  iand  on  the  east  side  of  Short 
Hill,  provided  the  said  Ashland  C.  George  pays 
to  his  sister  Leah  Elizabeth  Wenner  the  aum 
of  $4,000  within  ten  years,  interest  to  be  paid 
by  the  said  A.  C.  George  on  any  part  of  this 
sum  that  remains  unpaid  at  the  expiration  of 
live  years  from  the  probating  of  this  will'— is 
that  this  devise  to  the  said  A.  C.  George  was 
subject  to  a  condition,  namely,  the  payment  of 
the  sum  of  $4,000  to  Leah  Elizabeth  Wenner 
within  10  years,  and  the  payment  thereof  was 
a  condition  precedent  to  the  said  Ashland  C. 
George  taking  any  interest  in  the  land.  But 
it  appearing  to  the  court  from  the  admissions 
in  the  pleadings  that  the  said  Ashland  C. 
George  has  been  in  the  occupancy  of  said  land 
since  the  death  of  the  testator,  and  has  been 
in  receipt  of  the  rents  and  issues  of  the  said 
land,  the  court  is  of  the  opinion  tiiat  by  his 
acceptance  of  the  benefits  of  and  the  occupation 
of  said  land  he,  the  said  Ashland  C.  George, 
should  in  equity  and  good  conscience  be  requir- 
ed to  pay  to  the  said  Leah  Elizabeth  Wenner 
the  said  sum  of  $4,000  with  interest  from  Sep- 
tember 9,  1918,  until  paid,  and  accordingly  the 
court  doth  order  and  decree  that  said  Ashland 
C.  George  do  pay  to  Leah  Elizabeth  Wenner 
$4,000  and  interest  from  September  9,  1918, 
and  her  costs,  and  she  shall  have  execution  on 
this  decree." 

From  this  decree  both  Leah  Elizabeth 
Wenner  and  Ashland  C.  George  have  ap- 
pealed. 

[1]  The  briefs  raise  questions  as  to  wheth- 
er the  devise  to  Ashland  C.  George  created  a 
vested  or  contingent  estate,  was  on  condition 
precedent  or  subsequent,  and  direct  attention 
to  those  subtle  distinctions  which  have  for 
BO  long  taxed  the  intellects  of  the  sages  of 
the  law,  and  continue  to  confound  those  of 
lesser  men.  We  do  not  think  it  necessary  in 
this  case  to  undertake  to  solve  all  of  the 
possible  questions  wliidi  might  have  arisen, 
because  no  useful  purpose  would  be  there- 
by accomplished.  A  careful  and  succinct 
summary  of  the  doctrine  as  to  such  condi- 
tions may  be  found  in  Graves*  Notes  on  Beal 
Property,  {§  251,  252,  and  Riely,  J.,  thus  clari- 
fies the  subject  in  Burdis  v.  Burdis,  96  Va. 
84,  30  S.  E.  462,  70  Am.  St.  Bep.  825: 

"There  are  no  technical  words  to  distinguish 
between  conditions  precedent  and  conditions 
subsequent.  The  distinction  is  matter  of  con- 
struction. The  same  words  may  indifferently 
make  either,  according  to  the  intent  of  the  per- 
son who  creates  the  condition.  If  the  language 
of  the  particular  clause,  or  of  the  whole  will, 
shows  that  the  act  on  which  the  estate  depends 
must  be  performed  before  the  estate  can  vest, 
the  condition  is  precedent,  and,  unless  it  be 


performed,  the  devisee  can  take  nothing.  If, 
on  the  contrary,  the  act  does  not  necessarily 
precede  the  vesting  of  the  estate,  but  may  ac- 
company or  follow  it,  and  this  can  be  collected 
from'  the  whole  will,  the  condition  is  subse- 
quent. Finlay  v.  King,  8  Pet.  346;  Martin  v. 
Ballon,  18  Barb.  119;  and  4  Kent's  Com.  V^LJ* 

[2]  It  is  only  necessary  to  consider  the 
will  of  .Samuel  W.  George,  Sr.,  so  as  to  as- 
certain and  effectuate  his  intention.  That 
will  apparently  disposes  of  Ills  entire  estate, 
giving  his  lands  to  his  sons,  and  requiring 
them  to  pay  his  daughters  specific  sums  of 
money.  He  did  not  intend  to  die  intestate 
as  to  any  part  of  his  estate,  or  to  withhold 
the  possession,  occupation,  and  use  of  the 
land  here  involved  from  his  son  Ashland  C. 
George,  who  then  resided  upon  the  farm  de- 
vised, and  the  language  of  the  will  clearly 
shows  that  he  intended  him  to  pay  the  legacy 
to  his  sister,  Leah  Elizabeth  Wenner,  within 
10  years.  In  order  to  accelerate  its  payment, 
he  provided  that  after  6  years  the  sum  re- 
maining unpaid  should  bear  interest  The 
specific  clause  here  involved  is  quoted  in  the 
decree,  and  the  will  also  contains  this  lan- 
guage: 

"Any  legatee  named  in  the  foregoing  will  who 
may  signify  his  or  her  intention  not  to  abide 
by  its  provisions,  shall  be  declared  outside  and 
I  hereby  ordain  that  he  or  she  shall  forfeit  any 
or  all  of  its  provisions.*' 

The  conduct  of  these  parties  clearly  shows 
that  they  accepted  all  of  the  benefits  confer- 
red by  this  will,  which  was  probated  S^tem- 
her  9, 1889.  Ashland  C.  George  has  continaed 
in  possession  of  the  real  estate  devised  ever 
since  that  time.  He  has  never  paid  any  part 
of  the  principal,  hut  has  paid  the  interest  on 
the  14,000  legacy  to  his  sister  up  to  Septem- 
ber 9,  1918,  and  until  this  suit  was  instituted 
in  April,  1919,  the  legatee  has  not  asserted 
the  right  to  charge  her  legacy  as  a  lien  upon 
the  real  estate. 

Under  these  circumstances  it  seems  to  us 
that  the  decree  complained  of  is  substantially 
right;    that  the  testator  intended  that    bis 
son,  Ashland  C.  George,  should  personally 
pay  the  $4,000  legacy  seems  to  us  uncontro- 
vertible.    His  language  is  too  plain  to    be 
misunderstood.     Ashland  C.   George  is    ^y 
name  directed  to  pay  the  amount,  and  ^^ben 
the  testator  disposes  of  the  remainder,  after 
the  expiration  of  the  life  estate,  there    is 
no  suggestion,  in  the  language  used  and  bere- 
inbefore  quoted,  that  the  interest  of  tbe  re- 
maindermen is  charged  with  any  part  tbere> 
of.     At  that  time  Ashland  C.  George    was 
about  37  years  old,  and  the  will  directed  tbat 
the  legacy  should  be  wholly  x)aid  within   lo 
years,  certainly  a  period  well  within  his  nat- 
ural  expectation   of   life  according   to    tbe 
mortality  tables.    So  that,  in  our  vie^,    tbe 
decree  of  the  trial  court  which  ezonerateii 
the  remainder  enforced  the  true  intent  of  tbe 
testator. 
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Asfiland  C.  G43orge  also  appeals  from  the 
decree  upon  the  ground  that  he  is  held  per- 
sonally liable  for  the  legacy,  insisting  that 
the  legacy  should  be  adjudged  to  be  a  lien 
upon  the  corpus  of  the  estate,  and  that  the 
interest  of  the  remaindermen  should  be 
charged  with  their  Just  proportion  thereof. 
It  appears  from  what  we  have  previously 
said  that  we  think  the  trial  court  rightly  re- 
fused to  sustain  this  contention.  Ashland  O. 
George  took  the  life  estate  devised  to  him 
sabject  to  the  burden  which  the  testator  im- 
posed upon  him.  He  cannot  now,  and  could 
Dot  at  any  other  time,  have  sustained  his 
view.  He  was  under  no  obligation  to  accept 
the  life  estate  which  was  devised  to  him  by 
his  father,  but  when  he  accepted  it  he  as- 
sumed therewith  the  obligation  so  clearly  im- 
posed by  the  will  personally  to  pay  the  $4,000 
legacy. 

[3]  It  is  perhaps  immaterial  in  this  case 
that  the  trial  court  failed  to  hold  that  the 
legacy  constituted  a  charge  against  the  life 
estate  of  Ashland  O.  George,  because  the  rec- 
ord  appears  to  indicate   that   Ashland   G. 
George  is  financially  able  to  pay  the  amount 
The  trial  court,  however,  should  have  fol- 
lowed the  precedents  indicated  by  the  cases 
of  JAckson  V.  Updegraffe,  1  Rob.  (40  Va.)  114, 
and  CockeriUe  v.  Dale,  33  Grat.  (74  Va.)  45, 
and  held  that  the  life  estate  devised  to  Ash- 
land G.  George  was  an  auxiliary  security  for 
this  legacy,  and  charged  therewith  as  the 
only  property  indicated  by  the  testator  for 
Its  payment. 

The  decree  will  therefore  be  amended  so 
as  to  show  that  the  life  estate  vested  upon 
the  death  of  the  testator,  and  that  the  legacy 
is  a  lien  thereon;  and,  as  thus  amended*  it 
wiU  be  afOirmed. 
Amended  and  afQrmed. 
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COMMONWEALTH  v.  KERNOGHAN. 

(Supreme     Goart     of    Appeals    of     Virginia. 

March  17,  1021.) 

I.  Taxation  ^=»93( I)— intangible  property  of 
DO  o resident  Insane  person  may  not  be  taxed. 

Xhe  commonwealth  cannot  recover  alleged 
omitted  taxes  on  intangible  property  of  an  in- 
person  where  the  domicile  of  such  per- 
vras  in  another  state. 


2.  Taxation  ^=»93( I)— Domicile,  not  residence, 
fixes  situs  of  intanoibie  personal  property. 

Domicile,  as  distinguished  from  residence, 
in  tiie  more  ordinary  and  usual  sense  fixes  the 
situs  for  the  taxation  of  intangible  personal 
property. 

3.  Taxation  ^=s>32(^Banlen  of  provino  cliango 
of  domicile  of  owner  of  intangible  property 
upon  tlie  party  aiieoing  it. 

In  a  proceeding  to  tax  the  intangible  per- 
sonal property  of  an  in9ane  person,  the  bur- 
den   of    proving  the  change  of  domicile  from 


another  state  to  this  is  upon  the  plaintiff,  com- 
monwealth, alleging  it. 

4.  Domicile  <&s>4(2)— IMontal  capacity  requis- 
ite to  change  tfomioiie. 

Where  an  insane  person's  domicile  was 
clearly  in  New  York  at  the  time  of  her  commit- 
ment to  a  hospital  in  Virginia,  her  domicile 
remained  in  the  former  state,  notwithstand- 
ing her  presence  in  the  other,  unless  changed 
by  some  competent  or  authorized  person  or  tri- 
bunal, since  she  lacked  the  mental  capacity  to 
make  such  change. 

5.  Domicile  ^=s>4(2)~That  of  Insane  person 
must  be  dianged  by  commltteo  er  oourtSw 

Any  power  to  change  the  domicile  of  an 
insane  person,  which  must  be  independent  of 
such  person's  own  wiU,  must  be  found  in  her 
committee  or  the  courts  having  jurisdiction  of 
her  person. 

6.  Domicile  ^=»5— Guardian  who  is  not  parent 
cannot  change  domicile. 

A^  guardian  or  committee  of  an  insane  per- 
son other  than  one  occupying  the  position  of 
a  parent  has  not  power  to  change  his  ward's 
domicile  from  one  state  to  another. 

7.  Taxation  «s»93  ( I )— Whether  intangible  es- 
tate of  nonresident  Insane  person  should  be 
taxed  depends  on  the  rights  of  the  fomm 
state  alone. 

In  a  proceeding  to  tax  the  intangible  prop- 
erty of  an  insane  person  domiciled  in  another 
state  but  residing  in  this,  the  question  for  de- 
cision is,  not  whether  the  other  state  has  been 
wrongfully  deprived  of  taxes  upon  the  estate, 
hut  whether  this  state  has  a  right  to  claim 
and  collect  the  tax. 

Error  to  Circuit  Court  of  City  oif  Wil- 
liamsburg and  0>unty  of  James  City. 

Action  by  the  Commonwealth  of  Virginia 
against  J.  Frederic  Kemochan,  committee  of 
Marie  Marshall,  an  insane  person,  for  col- 
lection of  taxes  on  intangible  property.  Judg- 
ment for  defendant,  and  the  O>mmonwealth 
brings  error.    Affirmed. 

Jno.  R.  Saunders,  Atty.  Qen.,  S.  O.  Bland, 
of  Newport  News,  and  Frank  Armlstead,  of 
Williamsburg,  for  the  Commonwealth. 

Miller  &  Miller  and  Meredith  &  Meredith, 
all  of  Richmond,  for  defendant  in  error. 

KELLY,  P.  Pursuant  to  the  provisions  of 
the  act  of  March  24,  1014,  as  amended  March 
21,  1916  (Acts  1916,  p.  729),  this  action  of  as- 
sumpsit was  brought  against'  J.  Frederic 
Kernochan,  committee  of  Marie  Marshall,  for 
the  recovery  of  alleged  omitted  taxes  on  in- 
tangible property  for  the  years  1897  to  1914, 
both  inclusive,  and  taxes  assessed  on  such 
property  for  the  year  1915,  claimed  to  be  due 
the  state  of  Virginia  and  the  city  of  Wil- 
liamsburg, aggregating  over  $800,000 ;  the  tax- 
es on  the  real  and  personal  property  located  in 
this  state  having  been  regularly  paid.  A  ju- 
ry was  waived,  all  matters  of  law  and  fact 
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were  submitted  to  the  court,  and  a  judgment 
rendered  for  the  defendant 

The  question  in  the  case  is  whether  the 
taxes  sued  for  could  be  lawfully  assessed 
against  the  intangible  personal  property  of 
Marie  Marshall,-  who  is  now,  and  has  be^i 
since  1872,  jum  compos  mentis,  and  during  all 
of  that  time  either  an  inmate  or  under  the 
control  of  the  institution  now  known  as  the 
Eastern  State  Hospital  at  Williamsburg. 

[1,  2]  The  lower  court  held  that  Miss  Mar- 
shall's domicile  was  in  the  state  of  New 
York,  and  based  its  decision  largely,  if  not 
wholly,  upon  that  ground.  This  finding  of 
fact  being  in  our  opinion  correct,  the  judg- 
ment complained  of  must  be  affirmed.  The 
further  question,  discussed  at  considerable 
length  before  us  whether  the  domicile  of  the 
incompetent  or  that  of  the  committee  deter- 
mines the  situs  for  taxation,  becomes  imma- 
terial, because  in  this  case  the  domicile  of 
both  is  in  a  foreign  state.  It  is  to  be  noted 
in  the  outset  that  in  Virginia  domicile,  as  dis- 
tinguished from  residence  in  the  more  ordi- 
nary and  usual  sense,  fixes  the  situs  for  the 
taxation  of  intangible  personal  property. 
Pendleton  v.  Commonwealth,  110  Va.  232,  65 
S.  B.  536 ;  Hurt  v.  Bristol,  104  Va.  213,  216, 
51  S.  E.  223,  7  Ann.  Cas.  679 ;  Cooper's  Adm'r 
V.  Commonwealth,  121  Va.  338,  344,  93  S.  E. 
680;  Talley  v.  Commonwealth,  127  Va.  — , 
103  S.  E.  612. 

We  quote  the  following  as  to  the  facts  of 
the  case  from  the  written  opinion  of  the 
learned  judge  who  tried  the  case  below: 

"Miss  Marie  Marshall  was  bom  in  New  Or- 
leans. When  a  child  between  eight  and  ten 
years  of  age,  she  was  broaght  by  her  parents 
to  the  city  of  New  York,  which  became  the 
residence  and  domicile  of  Mr.  and  Mrs.  Mar- 
shall and  of  their  children.  She  resided  in 
New  York  City  during  her  minority  ^ith  oc- 
casional visits  to  an  aunt  living  at  Petersburg, 
Va.  As  she  approached  her  majority  her  mind 
became  impaired.  While  on  a  visit  with  her 
mother  to  her  aunt  in  Petersburg,  her  mental 
condition  became  such  that  she  was  taken  to 
the  Eastern  Lunatic  Asylum  at  Williamsburg, 
and  was  admitted  as  an  insane  pay  patient  on 
October  8,  1872,  by  the  board  of  directors  of 
the  asylum.  She  remained  an  inmate  of  the 
asylum— hospital,  as  it  was  later  named— until 
the  year  1897,  when  she  was  moved  to  a  house 
and  grounds  adjacent  to  the  hospital,  purchas- 
ed for  her  by  a  proceeding  had  in  the  Supreme 
Court  of  New  York.  She  has  ever  since  oc- 
cupied this  abode. 

"The  intangible  property'  owned  by  Miss 
Marshall  was  derived  from  her  father's  and 
mother's  estates.  John  R.  Marshall  died  in 
1881  in  New  York,  and  his  will  was  probated 
in  the  county  of  New  York  leaving  his  entire 
estate  to  be  held  in  trust  for  his  wife,  and  at 
her  death  to  be  divided  equally  among  his 
three  daughters.  Mrs.  Evelin  Marshall,  the 
mother,  died  in  1885,  and  her  will  was  pro- 
bated also  in  New  York,  and  her  residuary  es- 
tate was  divided  among  her  three  daughters. 
The  share  of  Miss  Marshall  was  left  to  the 


executors  of  Mrs.  Evelin  Marshall  in  trust  for 
the  use  of  Marie  Marshall. 

"In  1894  proceedings  were  instituted  in  the 
city  of  New  York,  and  as  the  result  of  said 
proceedings  Marie  Marshall  was  adjudicated 
insane  and  incompetent,  and  the  defendant,  J. 
Frederic  Kernochan,  was  appointed  commit- 
tee by  the  Supreme  Court  of  New  York  of 
the  person  and  estate  of  Marie  Marshall,  and 
qualified  as  such  by  entering  into  a  bond  of 
$1,280,000  in  December,  1804.  In  an  action 
broaght  for  an  accounting  by  the  trustees  un- 
der the  will  of  John  R.  Marshall,  it  was  or- 
dered by  the  Supreme  Court  of  New  York 
that  the  trustees  transfer  to  the  committee  all 
the  surplus  income  accumulated  in  their  hands 
as  the  property  of  Marie  Marshall,  and  by  an 
order  of  ttie  said  court  dated  October  5,  1895. 
the  trustees  under  the  will  of  Mrs.  Evelin  G. 
Marshall  were  directed  to  pay  over  the  ac- 
cumulated income  arising  under  the  trust  to 
Mr.  Kernochan,  acting  as  committee. 

"After  the  death  of  Mrs.  Marshall,  the  trust 
created  by  John  R.  Marshall  for  the  life  of  his 
wife  continued  for  a  period  of  12  years  for  the 
benefit  of  his  daughters.  After  the  termina- 
tion of  such  period,  the  trustees  instituted  an 
action  for  an  accounting  in  the  separate  trust 
for  the  benefit  of  Marie  Marshall  under  her 
father's  will,  and  a  judgment  of  the  New  York 
Supreme  Court  was  entered  April  6,  1898, 
which  decreed  that  the  corpus  of  this  estate 
be  paid  over  to  J.  Frederic  Kernochan,  com- 
mittee. Owing  to  an  appeal,  however,  being 
taken,  this  judgment  did  not  go  into  effect  un- 
til February,  1901,  when  the  Court  of  Appeals 
sustained  the  judgment  of  the  lower  court  and 
directed  the  transfer  of  the  corpus  of  the  es- 
tate of  the  incompetent  to  the  committee  of 
Marie  Marshall. 

'*An  accounting  action  was  then  brought  by 
Mr.  Kernochan,  at  that  time  sole  committee 
of  the  person  and  estate  of  Marie  Murshall. 
In  this  action  an  order  was  entered  on  May  8» 
1901,  appointing  the  New  York  Life  Insurance 
&  Trust  Company  to  act  in  conjunction  with 
Mr.  Kernochan  as  committee  of  the  estate  of 
Marie  Marshall,  and  directing  Mr.  Kernochan 
to  transfer  to  the  New  York  life  Insurance 
&  Trust  Company  all  the  property  in  his 
hands  as  committee,  and  to  deposit  the  same 
with  the  New  York  Life  Insurance  &  Trust 
Company,  and  it  was  also  ordered  that  upon 
such  delivery  and  deposit  with  the  New  York  . 
life  Insurance  &  Trust  Company  being  made, 
the  bond  given  by  Mr.  Kernochan  as  sole  com- 
mittee should  be  canceled. 

"Prior  to  the  appointment,  of  the  New  York 
life  Insurance  &  Trust  Company  as  co-com- 
mittee, Mr.  Kernochan  made  application  to 
the  court  of  the  city  of  Williamsburg  to  be 
appointed  committee  in  Virginia  of  Miss  Mar- 
shall, and  in  February,  1895,  he  was  appoint- 
ed by  that  court  as  committee,  and  entered 
into  a  bond  in  the  penalty  of  $2,000  as  sucb 
committee. 

"In  August,  1895,  Mr.  Kernochan,  as  com- 
mittee of  the  person  of  Miss  Marshqjl,- applied 
to  Uie  New  York  Supreme  Court  for  authority 
to  purchase  a  house  and  grounds  as  a  resi- 
dence for  Miss  Marshall,  adjacent  to  the  Bast- 
em  State  Hospital,  in  Williamsburg,  and  to 
make  the  necessary  expenditure  for  such  pur- 
pose, and  for  the  improvement  of  the  house 
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and    gronndB    as    so    purchased.    The    court  j  and  by  whom  was  it  donet    Bliss  Marshall 
granted    the    authority    asked    for,    and    such         •-  —  •  -         •-   -  ^     ,_,-.- 

funds  as  were  necessary  to  carry  it  into  effect, 
and  in   1897  Miss  Marshall  was  removed  to 
the  house  purchased  for  her.    But  before  such 
remoTsl  was   had,   an  agreement  between   J. 
Frederic   Kernochan    and   the    Eastern    State 
Hospital  was  entered  into,  dated  May  21,  1896, 
reciting  in  its  preamble  that  the  party  of  the 
first  part  had  been  duly  appointed  committee 
of  the  person  and  estate  of  Marie  Marshall 
in  the  states  of  Virginia  and  New  York,  by 
orders  and  decrees  of  the  courts  of  each  of 
said  states  having  jurisdiction  of  the  said  mat- 
ter, that  the  party  of  the  first  part  is  a  resi- 
dent of  the  state  of  New  Tork  and  his  ward 
is   and   has  been  an   inmate   of  the   Eastern 
State  Hospital,  situated  in  Williamsburg,  Ya., 
and  that  *it  is  the  desire  of  the  party  of  the 
first  part  in  his  capacity  as  committee  of  the 
person   of  the   said  Marie  Marshall  that   she 
should  continue  to  be  and  remain  in  and  un- 
der the  custody  and  control  of  the  board  of 
directors  of  the  said  Eastern  State  Hospital, 
although  she  is  to  reside  in  a  cottage  of  her 
own  outside  of  and  adjoining  the  grounds  of 
the  said  Eastern  State  Hospital,'  and  in  the 
granting   clause   of -the   agreement  it  is  pro- 
vided   that   *all   the   care   and   control   of   the 
person  of  the  said  Marie  E.  Marshall,  and  all 
questions  in  regard  to  mode  of  life,  diet,  regi- 
men, exercise,  amusement,  regulations  of  per- 
sonal   attendance,    and,    indeed,    all    questions 
relating  to  Marie  Marshall   personally,  or  in 
any  way  relating  to  the  health  and  happiness 
of  her  mind  and  body,  shall  be  under  the  su- 
preme control  of  the  board  of  directors  of  the 
said  Eastern   State  Hospital,  to  be   exercised 
by  its  chief  medical  superintendent,'  and  in  the 
fourth  paragraph  of  the  agreement  the  state- 
ment is  made :    'it  is  expressly  understood  and 
agreed  that  the   question  of  Miss  Marshall's 
health  and  happiness  is  of  the  most  paramount 
importance,   and  at  any  and  all  times  every 
question    in    the    management   of    said    house 
must  yield  to  the  decision  of  the  board  of  di- 
rectors of  the  said  Eastern  State  Hospital  as 
expressed    by    its   chief    medical    superintend- 
ent.'   An    addendum    to    this    agreement   was 
made  on  the  17th  day  of  May,  1900,  dealing 
with  the  installment  of  a  water  system,  and 
it   provided  that  'the  arrangement  herein  set 
forth  shall  continue  for  a  reasonable  time,  in 
the    event   of  the   death   or   removal   of  Miss 
Marshall,  as  outlined  by  Mr.  Kernochan,  com- 
mittee, in  his  letter  of  April  14,  1899,  here- 
to attached  and  made  a  part  of  this  agreement, 
and   it  is  further  understood  and  agreed  that 
ander  no  circumstances  shall  this  contract  be 
terminated    during    the    lifetime    of    the    said 
Marie  B.  Marshall  without  reasonable  notice/  " 


could  not  have  done  It  because  she  lacked 
the  mental  capacity. 

[B]  The  question  then  is  whether  her  dom- 
icile, independent  of  her  own  will,  has  been 
changed  for  her  by  some  competent  agency 
and  authority.  Such  agency  and  authority, 
if  it  existed  at  all,  must,  of  course,  have 
been  found  In  her  committee  and  the  courts 
having  jurisdiction  of  her  person  and  estate. 

[6]  In  their  learned  and  resourceful  argu- 
ments and  briefs,  counsel  on  both  sides  have 
dealt  at  length  with  the  two  branches  into 
which  this  question  naturally  divides  itself, 
namely:  (1)  Did  Miss  Marshall's  committee 
possess  the  power  to  change  her  domicile 
from  New  York  to  Virginia;  and  (2),  if  so, 
did  he  ever  exercise  that  power?  The  com- 
monwealth contends  for  an  affirmative,  and 
the  defendant  for  a  negative,  answer  to  both 
of  these  questions.  The  former,  to  prevail 
in  this  case,  must  maintain  such  an  answer 
to  both,  while  a  negative  answer  to  either 
concludes  the  case  in  the  defendant's  favor. 

Very  much  of  the  able  and  painstaking 
opinion  of  the  trial  court  was  addressed  to 
the  question  of  the  committee's  intention  to 
make  a  change  in  the  domicile  of  his  ward, 
and  the  conclusion  was  there  reached  that  no 
such  intention  had  been  shown.  We  find  it 
unnecessary  to  deal  with  that  aspect  of  the 
case,  however,  inasmuch  as  we  are  of  opin- 
ion that  regardless  of  any  question  of  inten- 
tion, the  better  reason  and  authority  is  to 
the  effect  that  the  committee  had  no  power 
to  make  the  change. 

]hir.  Raleigh  Minor,  in  his  work  on  Ck>n- 
flict  of  Laws,  on  page  109,  states  the  law  as 
follows: 


[3,.  4]  Miss  Marshall's  domicile  was  clearly 
in  Xew  York  at  the  time  of  her  commitment 
to  tlie  hospital.  There  is  no  room  for  con- 
troversy upon  this  point  It  has  remained  in 
Kew  York  to  this  day,  notwithstanding  her 
continued  presence  in  Virginia,  unless  it  has 
been  changed  by  some  competent  and  au- 
thorized person  or  tribunal,  and  the  burden 
of  proving  the  change  Is  on  the  party  alleg- 
ing it.  CJooper's  Administrator  v.  CJommon- 
^irealtli,  supra;  Talley  v.  Commonwealth,  su- 
pra.     If  such  change  has  been  made,  when  |  national  (interstate)  change  of  the  ddmicila 
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*'The  question  remains:  What  is  the  locality 
of  the  lunatic's  domicile  when  he  is  himself 
too  insane  to  choose  one?  Shall  the  guardian 
or  committee  have  power  to  change  it,  or  must 
it  remain  unalterably  where  it  was  when  the 
disability  was  first  incurred?  This  case  is 
dosely  analogous  to  that  of  the  guardian's 
power  to  change  an  infant  ward's  domicile,  al- 
ready discussed.  As  to  the  lunatic's  municipal 
domicile,  it  seems  that  the  guardian  has  the 
power,  but  not  so  with  respect  to  his  national 
or  quasi  national  domicile.  His  latter  domicile 
will  remain  unchanged  regardless  of  the  place 
of  his  actual  residence.  He  will  retain  the 
domicile  he  possessed  before  he  became  in- 
sane upon  the  principle  that  a  domicile  once 
acquired  is  retained  until  another  is  gained." 

As  Mr.  Minor  points  out,  the  question  here 
"is  closely  analogous  to  that  of  the  guardi- 
an's power  to  change  an  infant  ward's  domi- 
cile." With  respect  to  the  latter  the  better 
doctrine  seems  to  be  that  the  guardian  may 
change  the  municipal  domicile  whenever 
such  course  is  for  the  best  interest  of  the 
ward,  but  that  (unless  he  be  the  natural 
guardian  or  at  least  one  occupying  that  rela- 
tion) he  may  not  make  any  national  or  quasi 
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Minor  on  Oonfllct  of  Laws,  p.  90;  Lamar  v. 
Mcou,  112  U.  S.  452.  6  Sup.  Ot  221,  28  L. 
Ed.  758.  These  authorities  point  out  the  im- 
portant considerations  Justifying  this  limita- 
tion upon  the  guardian's  authority.  The 
change  of  the  ward's  domicile  from  one  place 
to  another  in  the  same  state  "does  not  ex- 
pose him  to  be  subjected  to  any  change  in 
the  law  governing  him  and  his  property  as 
does  a  change  of  his  natural  domicile.  The 
courts  are  very  Jealous  of  a  change  of  that 
character." 

In  Sumrairs  Committee  v.  Commonwealth, 
162  Ky.  658,  172  S.  W.  1057,  an  insane  persmi 
had  been  taken  from  Kentucky  and  placed 
in  a  Maryland  asylum,  and  it  was  claimed 
that  the  estate  was  not  taxable  In  Kentucky. 
The  court  held  otherwise,  and  said  In  part: 

"From  the  appellant's  appointment  as  com- 
mittee to  the  present  time,  the  status  of  the 
ward  and  his  estate  has  remained  unchanged, 
and  there  is  no  claim,  and  cannot  be,  that  the 
insane  ward  fixed  his  domicile  in  Maryland, 
but  asserted  only  that  appellant,  before  Sep- 
tember 1,  1913,  elected  to  fix  the  ward's  dom- 
icile in  that  state.  In  order  to  enable  one 
of  sound  mind  to  change  his  domicile  or  ac- 
quire a  new  one,  there  must  be:  (1)  Free- 
dom of  choice;  (2)  bodily  presence  in  the 
chosen  locality;  (3)  an  intention  to  remain 
there  permanently.  But  an  insane  person  is 
incapable  of  exercising  either  choice  or  in- 
tention, nor  can  these  twin  elements  essential 
to  the  acquisition  of  a  new  domicile  in  an- 
other state  be  supplied  by  the  committee  of 
an  insane  person." 

The  Kentucky  court  in  that  case,  after 
quoting  from  Minor  on  Conflict  of  Laws 
(page  109,  supra),  said: 

"It  will  be  observed  that  the  text  last  quot- 
ed draws  a  distinction  between  a  municipal 
domicile  and  a  national  or  quasi  national  dom- 
icile. We  may  concede  that  appellant  as  com- 
mittee has,  as  claimed  by  it,  all  the  power 
that  a  guardian  possesses  with  respect  to  the 
control  of  the  person  and  estate  of  his  ward, 
and  that  by  virtue  of  such  power  it  may 
change,  within  the  bounds  of  the  state,  the 
municipal  or  county  domicile  of  the  lunatic 
of  whose  person  and  estate  it  is  the  commit- 
tee, but  we  do  not  give  our  assent  to  the 
proposition  that  a  guardian  or  committee  has 
the  power  by  the  right  of  election  to  change 
the  domicile  of  the  ward  from  this  state  to 
another  state.  *  *  *  The  brief  of  appel- 
lant's counsel  seems  to  take  no  account  what- 
ever of  the  distinction  between  the  within- 
state  or  municipal  domicile  and  the  oflt-of- 
state,  national  or  quasi  national  domicile,  or 
to  realize  the  fact  that  in  this  jurisdiction  the 
right  of  the  committee  to  change  the  domicile 
of  the  ward,  by  removing  It  to  another  state, 
has  never  been  recognized.' 
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In  Lamar  v.  lilicou,  112  U.  S.,  supra,  Mr. 
Justice  Gray  said: 

"But  it  is  very  doubtful,  to  say  the  least, 
whether  even  a  guardian  appointed  in  the 
state  of  the  domicile  of  the  ward  (not  being 
the  natural  guardian  or  a  testamentary  guard- 
ian)   can   remove   the  ward's  domicile  beyond 


the  limits  of  the  state  in  which  the  guardian 
is  appointed  and  to  which  his  legal  authority 
is  confined.  Douglas  v.  Douglas,  L.  R.,  12  Bq. 
617,  625;  Daniel  v.  Hill,  52  Ala.  430;  Storey 
Conflict  of  Laws,  i  506,  nOte;  Dicey  on  Dom- 
icUe,  100,  132.  And  it  is  quite  clear  that  a 
guardian  appointed  in  a  state  in  which  the 
ward  is  temporarily  residing  cannot  change 
the  ward's  permanent  domicile  from  one  state 
to  another." 

In  Ex  parte  Bartlett,  4  Bradf.  Sur.  (N.  Y.) 
221  (cited  in  Lamar  v.  Micou,  112  V.  S.  452, 
5  Sup.  C?t.  221,  28  L.  Ed.  751),  It  is  said  on 
page  225,  referring  to  a  guardian: 

''There  would  appear  to  be  no  ground  for 
challenging  such  a  control  over  the  residence 
of  the  minor  as  shall  not  withdraw  him  from 
the  jurisdiction  of  his  domicile  of  origin.  In 
the  present  Instance,  the  residence  of  the  in- 
fant has  been  changed  from  one  county  to 
another,  but  still  has  been  retained  under  the 
sovereignty  of  the  same  laws.  This,  I  have 
no  doubt,  is  completely  within  the  scope  of 
the  guardian's  authority.  No  rights  are  im- 
paired or  affected  by  the  act.  The  jurisdic- 
tion of  the  state  is  preserved." 

To  the  same  general  efl^ect  as  the  above 
authorities  is  Long  on  Domestic  Eelations, 
§i  179,  190. 

We  fully  realize  that  the  authorities  upon 
this  question  are  not  in  harmony.  An  ex- 
tended review  of  them  would  prolong  this 
opinion  without  afl^ecting  the  result  or  ac- 
complishing any  good  purpose.  It  will  be 
found,  however,  that  most  of  them  which 
appear  to  support  the  power  of  a  guardian 
or  committee  to  make  a  change  of  the  ward's 
domicile,  either  relate  to  the  municipal  as 
distinguished  from  the  national  or  quasi  na- 
tional domicile,  or  relate  to  cases  of  change 
by  a  parent  or  one  standing  in  the  relation 
of  a  natural  guardian.  The  case  in  hand  is 
not  within  either  of  these  lines  of  authority. 
In  so  far  as  there  is  any  necessary  conflict 
in  the  decisions  as  to  the  case  here  presented, 
we  feel  constrained  to  follow  those  holding 
that  a  guardian  or  committee,  other  than 
one  occupying  the  position  of  a  parent,  has 
no  power  to  change  his  ward's  domicile  from 
one  state  to  another.  Such  a  change,  as  the 
authorities  point  out,  might  materially  im- 
pair or  affect  some  of  the  substantial  person- 
al or  property  rights  of  the  Insane  person,  as 
well  as  the  right  of  succession  at  his  death. 

In  this  case  It  is  perfectly  clear  that  Miss 
Marshall  became  insane  while  her  domicile 
was  in  New  York;  that  her  parents,  who 
were  then  living,  never  attempted  or  intend- 
ed, and  in  all  probability  would  not  have 
been  willing,  to  make  any  change  in  her 
domicile;  that  her  parents  made  no  provi- 
sion for  the  appointment  of  a  guardian  or 
committee  who  would  stand  In  loco  parentis; 
and  that  therefore  there  has  been  no  compe- 
tent mind  or  authority  whidi  could  have 
chang)ed  lier  domicile  from  New  York  to 
Virginia.  Having  reached  this  conclusion,  it 
follows  that  the  Judgment  of  the  lower  court 
must  be  affirmed* 
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[7]  It  appears  tbat  Miss  MarshalFs  estate 
baa  in  a  large  measure  escaped  taxation  in 
New  York.  Counsel  for  the  committee  con- 
tend that  this  result  was  lawfully  accom- 
plished, and  was  due  to  the  alleged  fact  that 
according  to  the  law  in  New  York  the  actual 
physical  residence  and  not  the  domicile  of 
the  taxi)ayer  fixed  the  situs  for  taxation. 
On  behalf  of  the  commonwealth  it  is  con- 
tended that  the  committee,  in  proceedings  by 
which  the  exoneration  in  New  York  was  ac- 
complished, affirmatively  recognized  by  affi- 
davits and  otherwise  that  Miss  Marshall  had 
become  domiciled  in  Virginia.  The  lower 
court  sustained  the  committee's  contention, 
holding  that  nothing  done  by  the  committee 
amounted  to  an  admission  that  she  was  dom- 
iciled in  Virginia,  or  showed  any  intent  to 
change  her  domicile  from  New  York  to  the 
latter  state.  Whether  the  decision  be  rested 
upon  that  ground  or  upon  the  ground  upon 
which  we  have  placed  it,  the  result  is  the 
same;  and  the  question  for  us  to  decide  is, 
not  whether  the  state  of  New  York  has  been 
wrongfully  deprived  of  taxes  upon  the  es- 
tate, but  whether  Virginia  has  the  right  to 
daim  and  collect  the  tax.  Buck  v.  Beach, 
206  U.  S.  302,  27  Sup.  Ct  712,  51  L.  Ed.  1106. 
1112,  11  Ann.  Cas.  732. 

For  the  reasons  stated,  we  are  of  opinion 
that  there  is  no  error  in  the  Judgment  com- 
plained of,  and  the  same  is  affirmed. 
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(Snpreme  Court  of  Appeals  of  Virginia.    March 

17,  1921.) 

I.  Master  and  servant  ^==>364»Clty  and  not 
state  employer  of  policeman. 

If  a  policeman  is  an  employee  withid  the 
Workmen's  Compensation  Act,  t)ie  dty,  as  the 
party  using  his  services  for  pay,  and  not  the 
state,  is  liable  for  benefits. 

2.  Master  and  servant  ^s»4 1 7 (2)— Compensa- 
tion eaae  fully  determined  In  pnMlo  Interest; 
thongti  submitted  on  limited  certlfleatlon. 

The  question  whether  a  policeman  is  an 
employee  witliin  the  protection  of  the  Work- 
men's Compensation  Act  will  be  determined  as 
one  of  a  public  nature,  though  the  case  is  sub- 
mitted to  the  Supreme  Court  of  Appeals  on  a 
limited  certification,  presenting  merely  the 
qneetion  whether  the  dty  or  the  state  is  the 
employer. 


3.  Munloipal   corporations   ^=»l86(l)»Pollce- 
nas  is  a  "public  offlcer.'' 

A  policeman  is  a  "public  oflScer/'  and  the 
compensation  he  receives  is  an  inddent  to  the 
office. 

[Sd.  Note. — Voft  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 


4.  Mastsr  and  servant  ^s9364*Polloeman  not 
within  Compensation  Act  defining  "smploy- 
ers"  and  "employees." 

Under  Workmen's  Compensation  Act,  |  2, 
declaring  in  subdivision  (a)  that  "employers" 
shall  include  the  state  or  any  municipal  corpo- 
ratiou,  and  in  subdivision  (b)  that  the  term 
"employees"  shall  indude  every  person  in  the 
service  of  another  under  any  contract  of  hire, 
the  relation  of  employer  and  employee  does  not 
exist  between  a  municipality  and  a  policeman, 
so  as  to  create  a  liability  for  benefits,  for  a 
policeman  is  a  public  officer. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  find  Second  Series,  Em- 
ploy^;   Employer.] 

Questions  Certified  from  the  Industrial 
Commission. 

Claim  by  Willie  H.  Mann  agahist  the  City 
of  Lynchburg  or  the  Commonwealth  of  Vir- 
ginia for  compensation  under  the  Workmen's 
Compensation  Act  for  the  death  of  Lee  Ar- 
thur Mann.  On  questions  certifled  by  the 
Industrial  Commission.  Questions  answered, 
and  claimant  denied  compensation. 

N.  C.  Manson,  of  Lynchburg,  John  R. 
Saunders,  Atty.  Gen.,  and  J.  D.  Hank,  Jr., 
Asst  Atty.  Gen.,  for  dty  of  Lynchburg 
and  the  Commonwealth. 

PER  CURIAM.  The  Industrial  Commis- 
sion of  Virginia,  pursuant  to  the  provision 
of  section  61  of  the  Workmen's  Compensation 
Act  (Acts  1918,  p.  637),  has  certifled  to  this 
court  for  its  decision  certain  questions  of 
law  arising  in  the  above  entitled  proceeding. 

We  quote  as  follows  from  the  certificate 
of  the  commission : 

"The  claimant,  Willie  H.  Mann,  in  her  own 
right  and  in  behalf  of  her  two  infant  children, 
Bernard  Mann,  of  the  age  of  13  years,  and  Ar- 
thur Mann,  of  the  age  of  10  years,  has  filed  her 
ai^lication  for  hearing  before  the  Industrial 
Commission  of  Virginia,  setting  up  the  claim  of 
herself  and  infant  children  as  dependents  of 
her  husband,  Lee  Arthur  Mann,  a  policeman  of 
the  city  of  Lynchburg,  who  was  killed  in  the 
line  of  duty  on  the  25th  day  of  March,  1920. 

"In  said  application  claimant  asks  that  the 
compensation  be  paid  as  provided  by  the  stat- 
ute, either  by  the  city  of  I^nchburg  or  the  com- 
monwealth of  Virginia,  as  liability  under  the 
statute  may  be  determined. 

"The  facts  of  the  case  may  best  be  stated  m 
the  agreed  statement  of  facts,  which  is  in  the 
words  and  figures  following  to  wit: 

"  'Agreed  Statement  of  Facts. 

**1.  The  dilimant,  Willie  H.  Mann,  was  the 
lawful  wife  of  Lee  Arthur  Mann,  who  died  in 
the  dty  of  Lynchburg,  Va.,  on  the  26th  day  of 
March,  1920,  from  the  effects  of  a  pistol  shot 
wound  in  the  head  inflicted  by  John  H.  Williams 
(colored)  on  the  night  of  the  25th  of  March, 
1920. 

"'n.  The  deceased,  Lee  Arthur  Mann,  left 
surviving  him,  as  his  only  heirs  at  law  and 
distributees,   his  widow,   the  aforesaid  Willie 
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H.  Mann,  and  their  two  children^  to  wit,  Ber- 
nard Mann,  who  was  bom  on  the  9th  day  of 
December,  1907,  and  is  therefore  a^ed  12  years, 
and  Arthur  Mann,  who  was  born  on  the  12th 
day  of  November,  1910.  and  who  is  therefore 
aged  9  years.  The  said  widow  and  children 
of  the  deceased  were  entirely  dependent  upon 
him  for  support. 

•*  'III.  The  deceased  was  in  every  respect  a 
duly  and  lawfully  appointed,  qualified  and  con- 
stituted policeman  for  the  dty  of  Lynchburg, 
Va. 

"  *TV.  The  deceased  in  the  performance  of  his 
duty  as  a  policeman  of  the  city  of  Lynchburg, 
along  with  a  fellow  policeman  of  the  said  dty, 
sought  on  the  night  of  the  25th  of  March,  1920, 
to  place  the  aforesaid  John  H.  Williams  under 
arrest,  upon  a  charge  of  carrying  a  concealed 
weapon  and  upon  a  suspicion,'  which  has  since 
been  confirmed  by  his  own  confession,  that  he 
was  wanted  in  the  state  of  South  Carolina  for 
the  crime  of  murder.  The  said  John  H.  Wil- 
liams in  resisting  the  said  arrest  inflicted  a 
pistol  shot  wound  upon  the  deceased,  from  the 
effects  of  which  the  latter  died  on  the  follow- 
ing day. 

'*  'V.  The  arrest  of  the  said  John  H.  Williams 
sought  to  be  made  by  the  deceased  and  his  fel- 
low officer  was  in  every  respect  a  lawful  arrest, 
made  in  a  lawful  and  proper  manner  by  proper 
officen. 

"  *VI.  The  average  weekly  wage  was  $26.25, 
and  he  was  paid  monthly  by  the  city  of  Lynch- 
burg. 

"'VII.  The  method  ofl  appointing  policemen 
for  the  dty  of  Lynchburg,  and  which  was  fol- 
lowed in  the  appointment  of  the  deceased,  is 
set  forth  in  the  charter  of  the  dty  of  Lynch- 
burg. (See  Acts  of  the  Qeneral  Assembly  of 
1918^  page  23S,  and  spedai  section  10  of  chap- 
ter yi  of  the  charter,  on  pages  251  and  252 
of  said  Acta.) 

'*  'YIII.  The  duties  of  the  members  of  the 
police  force  of  the  dty  of  Lynchburg,  including 
those  of  the  deceased,  are  prescribed  by  law, 
and  indude  the  enforcement  within  the  said 
dty  of  the  laws  of  the  commonwealth  of  Vir- 
ginia and  the  ordinances  of  the  dty  of  Lynch- 
burg, and  the  detention  and  arrest  of  offenders 
thereof.  (See  section  2991,  Code  of  Virginia 
for  1919 ;  section  10  of  chapter  VI  of  the  char- 
ter of  Lynchburg,  supra.)  The  members  of  the 
Lynchburg  police  force  were  also  made  con- 
servators of  the  peace  under  the  charter  of  the 
dty  of  Lynchburg.  (See  section  4798  of  Code 
of  Virginia,  1919.)' 

"The  dty  of  Lynchburg  contends  that  the 
killed  policeman  was  not  *the  agent,  employee 
or  servant'  of  the  city  of  Lynchburg,  but  was 
*the  agent,  employee  or  servant'  of  the  state  of 
Virginia,  and  that  under  the  terms  of  the  Work- 
men's Compensation  Act  the  state  is  the  true 
employer  and  is  alone  liable  to  pay  the  com- 
pensation stipulated  to  be  paid  under  the  terms 
of  the  act  to  the  daimants  as  dependents  of 
the  said  Lee  Arthur  Mann. 

"The  contention  of  the  state  is  that  the  city 
of  Lynchburg  is  by  the  dear  intendment  of  the 
Workmen's  Compensation  Act  alone  liable,  as 
the  employer  of  the  killed  policeman,  to  pay 
the  compensation  therein  provided  to  the  said 
dependents. 


"The  questions  of  law  which  are  here  re- 
spectfully certjpified  to  this  honorable  court  for 
its  decision  and  determination  are: 

"I.  Was  the  dty  of  Lynchburg  the  emj^oyer 
of  the  policeman,  Lee  Arthur  Mann,  at  the  time 
of  his  death,  and  is  it,  as  such,  liable  to  pay 
the  compensation  to  the  daimants  in  the  act 
provided?  or 

"II.  Was  the  commonwealth  of  Virginia  the 
employer  at  said  time,  and  as  such  liable  to  pay 
said  compensation?" 

[1]  From  the  briefs  of  coiinsel  for  the  dty 
of  Lynchburg  and  the  commonwealth  of 
Virginia  it  appears  to  be  agreed  that  no  ques- 
tion is  to  be  raised  by  either  of  the  defend- 
ants as  to  the  right  of  the  daimant,  Willie 
H.  Mann,  to  recover  from  one  or  the  other. 
The  necessary  result  is  that  for  the  purposes 
of  this  case  both  defendants  concede  that 
Policeman  Mann  was  an  employee  either  of 
the  city  or  the  state,  within  the  meaning  of 
the  statute.  Upon  such  concession,  eliminat- 
ing any  consideration  of  the  statutory  defini- 
tion of  an  employee,  we  answer  that  in  our 
opinion,  as  between  the  two  defendants,  the 
dty  of  Lynchburg,  as  the  party  "using  the 
services  for  pay,"  woulid  be  liable  for  the 
comi)ensatlon  conceded  to  be  due  from  one  or 
the  other  of  the  i>arties. 

[2]  If  this  were  a  question  between  private 
persons  or  corporations,  we  might  well  stop 
where  the  briefs  of  counsel  stop,  and  refrain 
from  passing  upon  the  question  as  to  whether 
either  of  the  defendants  are  liable  for  the 
compensation  daimed.  The  questicm,  how- 
ever, is  one  of  a  public  nature,  and  we  feel 
that  we  should  answer  it  as  fully  as  if  it 
had  been  submitted  to  us  without  the  limita- 
tion above  indicated. 

[3, 4]  Section  2  of  the  act»  so  far  as  perti« 
nent,  is  as  follows: 

"(a)  'Employers'  shall  indude  the  state  and 
any  munidpal  corporation  within  the  state  or 
any  political  division  thereof,  and  any  individ- 
ual, firm,  assodation  or  corporation,  or  the 
receiver  or  trastee  of  the  same,  or  the  legal 
representative  of  a  deceased  employer,  using 
the  service  of  another  for  pay.  If  the  employer 
is  insured  it  shall  indude  his  insurer  so  far  as 
applicable. 

"(b)  'Employee'  shall  include  every  person, 
inducing  a  minor,  in  the  service  of  another 
under  any  contract  of  hire  or  apprenticeship, 
written  or  implied,  except  one  whose  employ- 
ment is  not  in  the  usual  course  of  the  trade, 
business  occupation  or  profession  of  the  em- 
ployer. Any  reference  to  an  employee  who 
has  been  injured  shall,  when  the  employee  is 
dead,  indude  also  his  legal  representatives,  de- 
pendents and  other  persons  to  whom  compen- 
sation may  be  payable.' 


n 


While  it  is  plainly  provided  in  the  act  that 
the  term  "  'employers'  shall  Indude  the  state 
and  any  munidpal  corporation  within  the 
state,"  it  by  no  means  follows  that  all  person? 
in  the  service  of  the  state,  or  of  the  munici- 
pal corporations  therein,  are  entitled  to  the 
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benefit  of  the  act ;  for  example,  tbe  Governor, 
Attorney  Genera],  members  of  the  State 
Corporation  Commission,  Judges,  mayors,  and 
city  managers  are  all  in  a  sense  servants  of 
the  state  or  city,  but  the  act  plainly  does  not 
extend  to  any  of  these  persons,  and  they  do 
not  fall  within  the  definition  of  the  statute, 
which  provides  that — 


M  (1 


'Employee'  shall  include  every  person,  in- 
duding  a  minor,  in  the  service  of  another  under 
any  contract  of  hire  or  apprenticeship,  written 
or  implied." 

The  statute  is  to  be  liberally  construed  to 
the  end  that  its  wise  and  humane  purpose 
may  he  advanced;  but  we  cannot  extend 
its  provisions  by  construction,  so  as  to  cover 
persons  or  occupations  not  within  Its  scope 
and  Intuit. 

The  act,  as  Its  title  shows,  relates  to  In- 
dustrial accidents,  and  Its  well-known  pur- 
pose was  to  substitute  for  the  unsatisfactory 
common-law  remedies  a  speedier  and  simpler 
and  more  equitable  form  of  relief  for  personal 
Injuries   sustained    by   i)ersons   engaged   in 
hazardous  occupations.    It  would  seem  clear 
from  the  history  and  purposes  and  general 
provisions  of  the  act  that  the  Legislature  did 
not  have  in  mind  as  beneficiaries  any  other 
persons  than  such  as  are  commonly  under^ 
stood  as  falling  within  a  contractual  relation- 
ship of  master  and  servant.    It  often  happens 
that  cities  and  towns  employ  large  forces  of 
men  in   connection   with   municipal  under- 
takings, such  as  the  construction  of  sewers, 
the  building  of  streets,  the  operation  of  rock 
quarries,  and  other  similar  and  more  or  less 
hazardous  occupations  akin  to  those  under- 
taken by  Individuals  and  industrial  corpora- 
tloos.     GRie  Legislature  undertook  to  make 
an  Improvement  upon  the  remedies  hitherto 
existing  in  cases  of  employees  receiving  per- 
sonal Injuries,  and  who  might  or  might  not, 
according  to  the  particular  facts  of  the  case, 
have  a  cause  of  action  against  the  employer 
on  the  ground  of  negligence  or  breach  of  duty, 
and  manifestly  the  idea  was  that  this  remedy 
should  be  provided  for  those  who  theretofore 
stood   in  such  a  relationship  as  that  there 
xnlght   be  In  cases  of  negligence  a  liability 
on    the  employer.     Grlswold  v.  Wichita,  ©9 
Kan.  502,  162  Pac.  276,  L.  R.  A.  1918F,  187, 
189,    Ann.   Oas.  1917D,  31.     The  case  of  a 
city    policeman  does  not,  as  we  think,  fall 
within    the  reason  and  purpose  of  the  act, 
and    this  conclusion  is  greatly  strengthened 
by  the  language  which  the  Legislature  used 
in  its  enactment 

It  is  no  longer  open  to  question  in  this 
state  tliat  a  policeman  is  a  public  officer. 
See  Burch  v.  Hardwicke,  30  Grat.  (71  Va.)  24, 
32  Am.  Kep.  640;  Smith  v.  Bryan,  100  Va. 
199,  40  S,  E.  652;  Sherry  v.  Lumpkin,  127 
Va.  ,  102  S.  B.  658.  And  this  is  the  hold- 
ing generally  in  other  states.  See  Blynn  v. 
Pontiac.  185  Mich.  35,  151  N.  W.  681,  683; 
Griswold    ▼.   Wichita,   supra.     The   act  in 


question,  as  we  have  seen,  is  limited  to  per- 
sons in  service  of  the  state  or  city  under  a 
contract  of  hire.  A  public  ofllcer  does  not 
perform  his  duties  under  contract,  express 
or  implied,  but  by  virtue  of  the  law  creat- 
ing the  office.  His  compensation  is  a  matter 
of  statute  or  ordinance,  and  does  not  depend 
upon  the  amount  or  value  of  the  services  per- 
formed, but  is  incident  to  the  office.  Unlike 
an  employee  working  under  contract,  an  of- 
ficer acquires  no  vested  right  to  have  the 
office  continued  during  the  time  for  which  he 
is  elected  or  appointed,  since  the  authority 
creating  the  office  may  abolish  the  same  dur- 
ing the  term  of  the  incumbent,  or  change 
the  compensation  and  the  duties  to  be  per- 
formed. The  following  authorities  may  be 
cited  as  sufficient  in  support  of  the  foregoing 
propositions:  Booker  v.  Donohoe,  95  Va. 
359.  363,  28  S.  E.  584 ;  Nichols  v.  MacLean, 
101  N.  Y.  526,  683,  5  N.  E.  347,  54  Am.  Rep. 
730;  Mechem  on  Public  Officers,  H  463,  855; 
U.  S.  V.  HartweU,  6  Wall.  385,  393,  18  L.  Ed. 
830;  Hall  v.  Wisconsin,  103  U.  S.  5,  26  L. 
Ed.  302. 

While  it  is  true,  with  respect  to  the  decided 
cases  In  other  states  which  have  dealt  with 
a  similar  question,  that  most  of  them  have 
turned  upon  the  peculiar  language  of  the 
local  statute,  and  therefore  cannot  he  said  to 
be  of  any  very  great  assistance  in  the  con- 
struction of  the  Virginia  Compensation  Act, 
the  case  of  Sibley  v.  State,  89  Conn.  682,  96 
Ati.  161,  L.  K.  A.  1916C,  1087,  is  so  pertinent 
in  its  reasoning  that  we  feel  justified  in  quot- 
ing from  it  at  l^igth.  That  was  a  case  in 
which  the  Supreme  Court  of  the  state  of  Con- 
necticut held  that  a  sheriff  was  not  an  em- 
ployee of  the  state  within  the  operation  of  the 
Workmen's  Compensation  Act,  which  render- 
ed the  state  liable  for  injuries  to  its  enf- 
ployees,  but  defined  an  employee  as  any  per- 
son who  has  entered  into  or  works  under  con- 
tract of  service  with  an  employer.  The  com- 
missioner held  otherwise,  and  the  Connecti- 
cut court,  in  reversing  that  finding,  said  in 
part: 

''That  the  injury  which  caused  Sheriff  Sib- 
ley's death  arose  out  of  and  in  the  course  of 
his  employment,  so  as  to  entitle  him  to  com- 
pensation, provided  he  was  an  employee  of  the 
state  within  the  meaning  of  the  act,  has  not 
been  questioned  before  us.  The  respondent's 
claim  is  that,  according  to  the  definition  of  the 
word  'employee*  given  in  section  43  of  part  B 
of  the  act,  Sibley  was  not  an  employee  of  the 
state. 

^Tart  B,  §  43,  gives  the  following  definition  of 
'employee'  and  'employer' :  '  "Employee"  shall 
mean  any  person  who  has  entered  into  or  works 
under  any  contract  of  service  or  apprenticeship 
with  an  employer.  "Employer"  shall  mean  any 
natural  person,  corporation,  firm,  partnership, 
or  joint- stock  assodation,  the  state,  and  any 
public  corporation  within  the  state  using  the 
services  of  another  for  pay;  it  includes  also  the 
legal  representative  of  any  such  employer.' 

"The  commissioner  held  that  the  sheriff,  while 
in  the  performance  of  his  duties  as  such,  was 
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an  employee  of  the  state  within  the  meaning  of 
the  statute.  As  the  statute,  by  definingi  'em- 
ployee,' leaves  no  question  as  to  its  meaning, 
the  commissioner  must  have  held,  and  his  mem- 
orandum of  decision  shows  that  he  did  hold, 
that  the  sheriff  was  working  under  a  contract 
with  the  state  while  performing  the  duties  of 
his  office.    In  this  he  was  in  error. 

"  ♦  ♦  ♦  The  office  of  sheriff  is  thus  a  pub- 
lic office  as  defined  by  us  in  State  ez  rel.  Stage 
V.  Mackie,  82  Conn.  308,  4(n,  26  L.  R.  A.  (N. 
S.)  660,  74  Atl.  759,  and  numerous  other  cas- 
es, and  by,  so  far  as  we  know,  all  courts  and 
text-writers.  The  incumbent  of  such  an  office 
holds  it  as  a  trust  from  the  state  not  resting 
upon  contract.  State  ez  rel.  Rylands  v.  Pink- 
erman,  63  Conn.  176,  182,  22  L.  R.  A.  653,  28 
Atl.  110.  He  is  a  preserver  of  the  public  peace; 
he  is  not  the  hired  servant  of  a  master;  no 
contract  relation  ezists  between  him  and  the 
community  or  state.  Farrell  v.  Bridgeport,  45 
Conn.  191,  195.  In  Seymour  v.  Over-River 
School  Dist,  53  Conn.  502,  509,  3  Atl.  552,  as 
f bowing  that  a  teacher  in  a  school  district  is 
not  a  public  officer,  it  was  said:  *He  is  not 
usually  elected  or  appointed,  but  is  employed— 
contracted  with.' 

*'Mechem,  Public  Officers,  §§  855,  856,  says: 
*The  relation  between  an  officer  and  the  pub- 
lic is  not  the  creature  of  contract,  nor  is  the 
office  itself  a  contract.  So  his  right  to  com- 
pensation is  not  the  creature  of  contract.  It 
ixists,  if  it  ezists  at  all,  as  the  creation  of  the 
law,  and  when  it  so  ezists  it  belongs  to  him 
"not  by  force  of  any  contract,  but  because  the 
law  attaches  it  to  the  office."  ,•  *  *  Unless 
*  *  *  compensation  is  by  law  attached  to  the 
office  none  can  be  recovered.' 

"Compensation  to  a  public  officer  is  a  mat- 
ter of  statute,  and  not  of  contract,  and  it  does 
not  depend  upon  the  amount  or  value  of  the 
services  performed,  but  is  incidental  to  the 
office.  State  ez  rel.  Evans  v.  Gordon,  245  Mo. 
12,  149  S.  W.  638,  641;  Leonard  v.  Terre 
Haute,  48  Ind.  App.  104,  93  N.  B.  872.  A 
salary  is  attached  to  the  office  to  enable  the 
incumbent  the  better  to  perform  the  duties 
of  his  office.  State  ez  rel.  Atty.  Gen.  v.  Haw- 
kins, 44  Ohio  St  98,  110,  5  N.  E.  228.  It  is 
the  substantially  universal  rule  that  a  person 
who  is  elected  or  appointed  to  a  public  office  to 
which  no  salary  or  compensation  is  attached  by 
law  can  recover  no  compensation  for  his  serv- 
ices, although  he  qualifies  and  performs  its 
duties,  and  for  the  reason  that  no  contractual 
relation  ezists  between  him  and  the  govern- 
mental agency  by  whom  he  is  elected  or  ap- 
pointed. 

"But  it  is  urged  in  behalf  of  the  claimant  that 
the  statute  attaching  a  salary  to  the  office  of 
sheriff  raises  an  obligaUon  or  duty  on  the  part 
of  the  state  to  pay  it,  and  that,  if  it  refuses  to 
pay,  the  law  will  give  the  sheriff  an  action  quasi 
ex  contractu  upon  the  obligation,  and  that  the 
officer  was  thus  under  a  quasi  contract  of  serv- 
ice with  the  state.  If,  for  the  argument's  sake 
this  were  to  be  conceded,  it  would  not  advance 
the  claimant's  cause.  A  quasi  contract  is  no 
contract.  Maine,  Ancient  Lew  (3d  Am.  ESd.) 
:i32,  quoted  with  approval  in  Keener's  Law  of 
Quasi  Contracts,  p.  6.  The  term  'quasi  con- 
tract' describes  a  situation  where  there  is  an 
obligation  or  duty  arising  by  law  upon  which 
the  same  remedy  is  given  as  would  be  given 
if  the  obligation  or  duty  arose  out  of  contract. 


The  term  itsdf  implies  that  the  obligation  or 
duty  is  not  a  contractual  one.  As  we  said  in 
Powers  V.  Hotel  Bond  Co.,  89  Conn.  143,  145, 
93  AtL  245,  the  Workmen's  Compensation  Act 
is  founded  upon  the  theory  of  a  contract  ezist- 
ing  between  workman  and  employer.  The  con- 
tract may  be  established  by  evidence  showing 
that  an  ezpress  contract  was  entered  into  by 
the  parties  or  by  evidence  of  facts  and  circum- 
stances from  which  as  an  inference  of  fact  it 
can  legally  be  found  that  a  contract  of  employ- 
ment ezisted  between  them.  There  must  be  a 
real  contract  of  employment  either  ezpressed 
or  implied,  or  there  is  no  employee  within  the 
definition  and  meaning  of  the  statute. 

"It  is  said  in  behalf  of  the  claimant  that  the 
compensation  act  must  be  construed  so  as  to 
be  consistent  with  itself,  and  that  as  the  defini- 
tion of  'employer'  specifically  says  that  it  shall 
mean  the  state  when  using  the  services  of  an- 
other for  pay,  the  definition  of  'employee' 
should  be  so  construed  as  to  be  harmonious^ 
and  not  contrary  to  the  definition  of  'employer.' 
And  it  is  said  that  as  an  employer  presupposes 
an  employee  and  vice  versa,  and  as  the  state 
was  using  the  services  of  Sheriff  Sibley  for  pay, 
it  was  his  employer  and  the  sheriff  its  em- 
ployee. The  argument  ie  more  ingenious  than 
convincing.  If,  as  it  assumes,  the  state  used 
the  services  of  the  sheriff  for  pa/y  when  he 
\oas  esercising  for  the  pubUo  good  a  portion  of 
the  sovereign  power  of  the  state  as  a  pubUe 
officer  and  received  the  salary  attached  to  the 
office,  and  if  thU  made  hMn  an  employee  of  the 
state,  he  was  net,  as  we  have  shown,  an  em- 
ployee under  a  contract.  But  we  think  he  was- 
not  an  employee,  and  that  the  state  was  not 
using  his  services  for  pay.  Me  was  performing 
a  duty  which  he  owed  to  the  state,  and  the 
salary  which  was  attached  to  the  office  was  not 
given  in  payment  for  his  services,  but,  as  is 
said  concerning  public  officers  in  State  ex  rtL 
Atty.  Gen.  v.  Hawkins,  supra,  to  enable  him 
to  perform  his  statutory  duty  as  one  of  the 
public  functionaries  of  the  state  ezerdainc;  a 
portion  of  its  sovereign  powen.  The  state,  Uke 
public  municipal  corporations  and  private  firms 
and  individuals,  may  he  and  is  a  large  em- 
ployer of  persons  hy  contract.  The  state  and 
the  person  or  persons  whom  it  employs  to  care 
for  the  lawns  surrounding  the  Oapitol  are  aa 
much  employer  and  employee  as  are  the  houses 
holder  and  the  person  who  is  employed  by  himp 
to  mow  his  lawns;  but  no  one  would  say  that 
the  Governor  and  others  public  officers  who 
ezercise  the  sovereign  powers  of  the  state  and 
receive  as  such  officers  the  salary  attached  by 
law  to  their  offices  are  mere  employees  ot  the 
state.  While  ezercising  those  powers  they 
represent  the  state.  The  office  is  a  trust  and 
not  an  employment;  the  salary  attached  ia  for^ 
the  maintenance  of  the  office,  and  not  a  pay- 
ment for  the  incumbent's  services."  (Italics 
added.) 

The  case  of  McCarl  t.  Borough  of  Hous- 
ton, 263  Pa.  1,  106  Atl.  104,  deals  witlk  the 
case  of  a  policeman  under  a  statute  which  is 
somewhat  similar  in  its  provisions  to  the- 
Virginia  statute,  and  reaches  a  conclusion, 
difl^erent  from  that  reached  in  the  Sibley 
Case  and  approved  by  us  in  the  instant  case. 
In  the  McCarl  Case,  however,  the  statute, 
involved  did  not  use  the  expression,  "ocMitracl. 
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of  hire,"  nor,  as  we  think,  any  exactly  equiv- 
alent language  in  the  definition  of  the  term 
"employee,"  but  declared  that  the  term 
should  be  treated  as  "synonymous  with  serv- 
ant, 'and  includes  all  natural  persons  who 
perform  services  for  another  for  a  valuable 
consideration.' " 

The  decision  in  the  McCarl  Case  seems  to 
ns  to  write  into  the  statute  terms  which  are 
not  there,  and  to  bring  into  the  operation  of 
the  act  a  class  of  persons  for  whose  benefit 
it  was  not  intended.  Of  course,  as  already 
pointed  out  above,  there  is  a  sense  in  which 
every  officer  is  a  servant,  and  in  which  every 
officer  performs  services  for  pay,  but  this  is 
no  more  true  of  policemen  than  of  any  of  the 
other  officers  of  the  state  or  municipality. 
If  any  such  officers  are  to  be  included  within 
the  provisions  of  the  statute,  the  amendment 
should  be  made  by  the  Legislature,  and  not 
by  the  tribunals  called  upon  to  construe  and 
enforce  the  law. 

It  follows  that  we  are  of  opinion  that 
neither  the  city  of  Lynchburg  nor  the  state 
of  Virginia  can  lawfully  be  required  to  pay 
the  compensation  claimed  in  this  proceeding. 


<129  Va.  46S) 
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(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1921.) 

1.  Trial  ^=9252(2)— I nstniotlORs  must  be  sup- 
ported by  testimony. 

A  trial  court  is  uot  required  to  give  in- 
structions presenting  a  plaintiff's  or  a  defend- 
ant's theory  of  a  case,  unless  these  iustruc- 
tions  are  supported  by  the  testimony,  and  it 
mast  be  supported  by  appreciable  evidence. 

2.  CORtraots  ^=»I76(I)— Duty  of  court  to  eon- 
stme  deed  or  oontract. 

It  is  the  duty  of  the  court  to  construe  a 
deed  or  contract,  and  the  rule  against  peremp- 
tory instructions  is  not  to  be  construed  as  ap- 
plyhdg  to  cases  in  which  the  verdict  of  the 
jury  depends  necessarily  and  exclusively  upon 
a  question  of  law,  such,  for  example,  as  the 
legal  effect  of  a  deed  or  contract. 

3.  Brokers  «=s>56(2)— Rspresentation  of  pur- 
chaser that  he  was  not  undsr  obilgatlons  to 
broker  did  not  relieve  owner  of  liability  for 
commission. 

A  negative  answer  by  purchaser  to  inquiry 
of  ovraer  of  property  whether  purchaser  was 
under  any  obligations  to  a  real  estate  agent 
who  had  the  land  listed  would  not  relieve  the 
owner  from  liability,  if  as  a  matter  of  fact  the 
real  estate  agent  was  the  procuring  cause  of 
the  sale. 

4.  Brokers  ^s»53— Aotlvlties  of  realty  compa- 
ny's agent  held  not  proouring  cause  of  sale. 
Under  a  contract  providing,  "Should  said 
property  be  sold  to  any  one  with  whom  the 
realty  company  has  negotiated  for  the  sale 
thereof  or  to  whose  attention  it  has  directly 


brought  the  property,  I  agree  to  pay  said  real- 
ty company  the  said  commission  above  men- 
tioned," landowner  reserving  right  to  sell  with- 
out compensation  to  the  realty  company,  the 
realty  company  was  not  entitled  to  commis- 
sions, where  its  agent,  while  driving  past  the 
land  with  subsequent  purchasers,  called  their 
attention  to  it  and  described  it,  and  offered  to 
drive  in  if  they  wanted  to  see  it,  but  the  pur- 
chasers declined,  as  it  was  late,  and  they  had 
not  the  time;  their  interest  in  the  property 
being  subsequently  aroused  by  other  persons. 

Sims,  J.,  dissenting. 

Error  to  Circuit  Court,  Nottoway  Ck>unty. 

Action  by  the  Realty  Company  of  Virginia, 
Incorporated,  against  J.  W.  Burcum.  Judg- 
ment for  defendant,  and  plaintill  brings 
error.    Affirmed. 

Henry  B.  Lee,  of  Crewe,  and  W.  Moncure 
Gravatt,  of  Blackstone,  for  plaintiff  in  error. 

H.  H.  Watson,  of  Crewe^  for  defendant  in 
error. 

SAUNDERS,  J.  This  case  is  brought  be- 
fore us  by  a  writ  of  error  to  the  Judgment 
of  the  circuit  court  of  Nottoway  county.  The 
controversy  relates  to  certain  commissions 
alleged  to  be  due  by  J.  W.  Burcum  to  the 
Realty  Company  of  Virginia,  plaintiff  in 
error. 

J.  W;  Burcum,  the  defendant  in  error, 
owned  a  farm  near  Nottoway  Courthouse, 
Va.  In  December,  1916,  he  placed  this  fkrm, 
Blendon,  containing  about  120  acres,  in  the 
hands  of  the  Realty  Company  of  Virginia 
for  sale.  At  the  same  time  he  signed  a  writ- 
ten contract  of  agency  containing  various 
agreements  with  the  Realty  Company.  The 
Realty  Company  thereupon  included  this 
farm  in  its  advertising  nmtter  which  they 
distributed  through  the  mails.  In  the  year 
1917,  W.  C.  Dick  and  wife,  of  Ohio,  having 
seen  various  advertisements  of  Southside  Vir* 
ginia,  including  the  catalogue  of  the  Realty 
Company,  which  attracted  their  attention, 
came  to  this  state.  Stopping  at  Blackstone, 
they  called  at  the  office  of  the  company,  stat- 
ing that  they  wished  to  see  a  farm  listed  in  its 
catalogue.  Mr.  E.  L.  Denton,  manager  of  the 
company,  thereupon  showed  them  a  number 
of  farms.  Returning  in  his  automobile  from 
one  of  these  trips.  Denton,  while  passing  the 
Burcum  farm,  late  in  the  afternoon,  pointed 
out  to  the  Dicks  the  lines  of  the  property, 
described  the  house  and  other  buildings,  and, 
stating  that  it  was  listed  with  him  for  sale, 
asked  if  they  wanted  to  see  the  pr(^)erty. 
Mrs.  Dick  said  that  they  did  not  care  to  go  in, 
that  it  was  late,  and  they  preferred  ta  see 
the  Dillemuth  place.  Accordingly  the  party 
proceeded  to  the  Dillemuth  place,  and  stop- 
ping, looked  it  over,  securing  Mrs.  Dillenmth's 
price  on  her  property.  After  this  trip  Mr. 
Dick  did  not  return  to  see  Mr.  Denton  about 
the  Dillemuth  or  any  other  property,  and 
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later  the  Realty  Gompany  ascertained  that 
Mr.  Burcam  had  sold  the  Blendon  farm  to 
Mr.  Dick.  Thereupon  the  Realty  Company 
brought  an  action  of  assumpsit,  against  Bur- 
cum  to  recover  a  commission  of  $000  on  the 
above  sale. 

The  case  was  tried  several  times,  resulting 
in  hung  Juries.  On  the  last  trial  the  Jury 
found  for  the  defendant  The  plaintiff  moved 
to  set  aside  this  verdict,  on  the  ground  that 
it  was  contrary  to  the  evidence,  and  for  mis- 
direction of  the  Jury.  This  motion  the  court 
overruled.  Thereupon  the  plaintiff  applied 
for  and  obtained  a  writ  of  error  from  one  of 
the  Judges  of  this  court 

The  plaintiff  in  error  makes  five  assign- 
ments of  error,  as  follows : 

(1)  The  court  erred  in  giving  the  instruc- 
tion which  was  given  because  the  same  was 
mandatory,  and  required  the  Jury  to  find  a 
verdict  for  defendant. 

(2)  Because  the  court  refused  to  give  the 
nine  instructions,  or  any  of  them,  asked  fox 
by  petitioner. 

(8)  Because  the  court  failed  to  give  any 
Instructions  presenting  petitioner's  theory  of 
the  case. 

(4)  Because  the  court  overruled  petitioner's 
motion  to  ^set  aside  the  verdict  of  the  Jury 
as  being  contrary  to  the  law  and  the  evidence. 

(5)  Because  of  misdirection  of  the  Jury. 
[1]  A  trial  court  is  not  required  to  give 

instructions  presenting  plaintiff's  or  a  de- 
fendant's theory  of  a  case,  unless  these  in- 
structions are  supported  by  the  testimony. 
The  scintilla  doctrine  has  not  been  revived  in 
this  state.  It  is  true  that  this  court  said  in 
SmaU  V.  Virginia  Ry.  &  P.  Co.,  125  Va.  421, 
90  S.  E.  525: 

"We  are  of  opmion  that  the  plaintiff  was  en- 
titled to  an  instruction  upon  his  theory  of  the 
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case. 

But  the  court  did  not  mean  to  say  by  this 
language,  that  merely  because  a  plaintiff,  or, 
for  that  matter,  a  defendant  has  a  theory 
of  the  case,  he  is  thereby  entitled  to  an  in- 
struction upon  that  theory.  A  sine  qua  non 
of  his  right  to  an  instruction  Is  that  it  is 
supported  by  some  appreciable  evidence. 

In  that  very  case  the  court  said: 

''The  statute  against  peremptory  instructions 
is  not  to  be  construed  *  *  *  as  reinstating 
the  scintilla  doctrine,  formerly  prevailing  in 
this  state.    ♦    ♦    • 

"The  duty  and  power  of  deciding  finally 
whether  there  is  evidence  sufficient  to  take  a 
case  to  the  jury  must  reside  somewhere,  and, 
under  the  law  as  it  now  prevails,  this  duty  and 
power  rests  upon  this  court." 

125  Va.  p.  427,  09  S.  E.  527,  528. 

It  is  error  to  give  an  instruction  where 
there  is  no  sufficient  evidence  upon  which  to 
oase  it,  as  It  tends  to  mislead  the  Jury.  Va. 
Coal,  etc..  Co.  v.  Ison,  114  Va.  144,  75  S.  E. 
782.  It  is  not  error  to  refuse  an  instruction 
where  there  Is  no  evidence  upon  which  it 


could  be  properly  based — some  material  fact 
which  is  either  admitted  or  supported  by 
some  appreciable  evidence.  Morton  v.  South- 
em  Ry.  Co.,  112  Va.  398,  71  S.  B.  561 ;  Rich- 
mond V.  McCormack,  120  Va.  668,  554,  91  S. 
B.  767. 

Hence,  after  a  trial  court  has  given  ap- 
propriate instructions,  it  is  not  necessarily 
error  on  its  part  to  refuse  to  give  further 
Instructions  In  support  of  a  view,  or  theory 
of  a  case  which  a  defendant  wishes  to  pre- 
sent to  the  Jury. 

In  the  case  in  Judgment  the  court  gave 
one  instruction,  which  in  effect  was  an  in- 
terpretation of  the  contract  and  refused, 
as  appears  from  the  record,  to  give  any  other 
or  further  instructions.  Plaintiff  in  error 
complains  that  this  instruction  was  peremp- 
tory, or  mandatory,  and  therefore  erroneous. 

[2]  It  is  the  duty  of  the  court  to  construe 
a  deed,  or  contract,  and,  as  stated  in  SmalFs 
Case,  cited  supra,  125  Va.  426,  99  S.  B.  527: 

"The  statute  against  peremptory  instructions 
is  not  to  be  construed  as  applying  to  cases  in 
which  the  verdict  of  the  jury  depends  neces- 
sarily and  exclusively  upon  a  question  of  law, 
such,  for  example,  as  the  legal  effect  of  a 
deed  or  contract" 

This  brings  us  to  the  consideration  of  the 
instruction  complained  of,  the  provision  ot 
the  contract  relied  upon,  and  the  evidence 
supposed  to  entitle  the  plaintiff  to  recover. 

The  clause  of  the  contract  upon  which  the 
plaintiff  in  error  (plaintiff  below)  relies  is 
clause  8,  as  follows: 

''Should  said  property  be  sold  to  any  one 
with  whom  the  Realty  Company  of  Virginia, 
Incorporated,  has  negotiated  for  the  sale  there- 
of, or  to  whose  attention  it  has  directly  brought 
the  property,  I  agree  to  pay  to  said  Realty 
Company  of  Virginia,  Incorporated,  the  said 
commission  above   mentioned." 

The  Instruction  given  by  the  court  Is  In 
the  following  terms: 

''The  court  instructs  the  jury  that  although 
they  believe  from  the  evidence  that  B.  L.  Den- 
ton, agent  for  the  Realty  Company  of  Virginia, 
did  have  a  written  contract  as  shown  to  the 
jury,  and  did  take  Mr.  and  Mrs.  W.  C.  Dick  by 
the  Bur  cum   farm,  in  showing  him   farms    in 
the  county  of  Nottoway  that  he  had  listed  for 
sale,  and  did  state  in  driving  past  said  farm, 
that  there  was  a  farm  with  about  120   acres 
that  he  had  for  sale,  that  the  boundary  began 
at  a  hedge,  which  was  pointed  out  and   that 
it  had  an  old  colonial  house,  which  had  no  two 
floors  on  the  same  level,  and  a  bam  vrith   a 
slate   roof,   that  he   asked   Mrs.   Dick    if    she 
wanted  to  see  the  place,  and  she  replied   she 
did  not  that  he  did  not  remember  stating  the 
price  or  the  terms  upon  which  the  property 
could  be  bought,  and  if  they  belieye  from  the 
evidence  of  Mr.  Keller  and  Mr.  Graham,   that 
Denton  did  state  on  passing  by  said  farm   as 
above   stated,   that   the   price  for  which    said 
farm  could  be  bought  was  $9,000,  and  that  the 
said   farm   was    subsequently    sold   to     'W.    C. 
Dick  by  J.  W.  Burcum,  and  that  the    Realty 


Va.) 


BJLAXTY  00.  OP  VIBGINIA  ▼.  BURCUM 

(lot  8.B.) 


377 


Company  of  Virginia  nor  its  agent,  E.  L.  Den- 
ton, did  nothing  more  to  cause  or  bring  about 
the  sale  of  said  farm,  they  must  find  for  the 
defendant/' 

[3]  This  Instruction,  in  substance,  gives  the 
eyidence  upon  which  the  plaintiff  bases  his 
claim  to  recovery,  and  adviseis  the  jury  that, 
if  there  is  no  further  evidence  of  activity  on 
Denton's  part,  the  evidence  recited  does  not 
entitle  the  plaintiff  to  a  verdict  under  the 
contract,  and  they  must  find  for  the  defend- 
ant. The  instruction  does  not  limit  the  jury 
to  the  consideration  of  the  evidence  recited, 
or  advise  them  that  they  cannot  find  a  ver- 
dict for  the  plaintiff,  if,  in  their  judgment, 
there  was  other  evidence  before  them  which, 
added  to  the  evidence  recited,  would  support 
a  verdict  Nor  was  counsel  for  the  plaintiff 
restrained,  or  hindered,  by  this  instruction 
from  pointing  out  to  the  jury  that  there  was 
such  additional  evidence  before  them,  and 
upon  the  basis  of  such  evidence,  plus  that  re- 
cited by  the  court,  that  his  client  was  entitled 
to  its  commissions.  Apparently  the  jury 
could  not  discover  in  the  testimony,  of  tiieir 
oiivn  initiative  or  with  the  aid  of  coimsel  for 
the  plaintiff,  the  necessary  ''something  more/' 
on  Denton's  part,  to  *'cause  or  bring  about 
the  sale  of  the  Burcum  farm,  and  support  a 
recovery,"  since  their  verdict  was  for  the  de- 
fendant. 

It  remains  for  us  to  determine  whether  the 
trial  court  pn^erly  construed  section  eig^t 
of  the  contract,  when  it  announced  that  the 
acts  and  words  of  Denton  as  revealed  in  the 
evidoice — that  is  to  say,  the  activities  of 
Denton>-did  not  afford  the  plaintiff  company 
the  right  to  recover  commissions  on  the  sale 
to  Dick  ultimately  effected  by  the  defendant, 
Burcum. 

The  words .  to  be  construed  are  the  fol- 
lowing: 

"Should  said  property  be  sold  to  any  one 
with  whom  the  Realty  Company  of  Virginia, 
Incorporated,  has  negotiated  for  the  sale  there- 
of, or  to  whose  attention  it  has  directly  brought 
the  property,  I  agree  to  pay  to  said  Realty 
Company  of  Virginia,  Incorporated,  the  said 
commission  above  mentioned." 

Section  9  should  also  be  considered  in  this 
connection.  This  section  retains  a  right  of 
«ale  in  Burcum  as  follows: 

"I  reserve  the  right  to  sell,  or  employ  others 
to  sell,  said  property  without  any  compensation 
to  said  Realty  Company  of  Virginia.' 


»> 


[4]  The  plain  meaning  of  the  two  sections 
is  that  the  defendant  was  free  to  sell  his 
property  without  liability  to  the  Realty  Com- 
pany, tmless  with  respect  to  the  sale  subse- 
quently effected  the  latter's  initial  activities 
had  proceeded  to  such  an  extent  that  they 
were  really  the  ''procuring  cause"  of  that  sale. 
Hence  Burcum's  inquiry  of  the  Diciss  wheth- 
er they  were  under  any  obligations  to  the 
Realty  Compahy.  But  their  answer  in  the 
negative  would  not  relieve  Burcum  from  lia- 


bility, if  as  a  matter  of  fact,  as  alleged  in 
plaintiff  in  error's  petition,  the  Realty  Com- 
pany was  the  "procuring  cause"  of  the  sale 
to  Dicli:. 

It  appears  from  the  evidence  of  Denton  that 
on  the  day  on  which  Denton  took  the  Dicks 
to  see  the  Lewis  farm  near  Jenning's  Ordi- 
nary— 

''he  called  their  attention  on  the  return  trip  to 
the  Burcum  place,  and  as  they  were  coming  in- 
to the  village  of  Nottaway  Courthouse,  and 
just  about  to  pass  the  Burcum  place,  he  slowed 
down  his  car,  pointed  out  the  lines,  as  to 
where  the  land  began  along  the  highway,  stated 
that  they  extended  along  said  highway  over  to 
the  Norfolk  &  Western  Railroad  at  the  over- 
head bridge,  that  there  were  about  120  acres  in 
the  farm;  that  he  bad  it  listed  for  sale;  tiiat 
it  contained  an  old  colonial  house  of  12  or  14 
rooms,  no  two  of  which  were  on  the  same  floor, 
the  roof  being  covered  with  slate,  a  fishpond 
and  certain  other  buildings  thereon,  a  large 
stable  covered  with  slate;  that  he  did  not 
recollect  whether  he  stated  the  price  or  not, 
but  told  them  that  it  was  listed  with  him  for 
sale,  and  asked  them  if  they  wanted  to  see  it, 
and  while  they  were  passing  the  property  he 
slowed  down  his. car  to  intermediate  gear  and 
offered  to  drive  in." 

"While  they  were  passing,  Mr.  Dick  stated 
that,  if  he  owned  the  place,  he  would  cut  the 
hedge  from  around  it.  Upon  asking  whether 
they  wanted  to  see  the  property,  Mrs.  Dick 
said,  'No;'  that  they  preferred  to  see  the  Dille- 
muth  place  formerly  owned  by  Gov.  Mann,  and 
as  it  was  late  in  the  afternoon,  and  they  had 
only  time  enough  to  see  one  place,  they  would 
look  at  that" 

The  party  thereupon  proceeded  to  the  Dil- 
lemuth  place,  looked  it  over,  secured  Mrs. 
DlUemuth's  price  on  same,  and  "agreed  to 
return  next  morning  and  lo(^  at  It  further." 

The  witnesses  Graham  and  Keller  confirm 
the  above  statements  of  the  witness  Denton. 
In  addition,  one  of  them  states  that  Denton 
said  the  price  on  the  property  was  $9,000,  and 
the  other  adds  that  he  was  absolutely  certain 
that  Mr.  and  Mrs.  Dick  heard  what  Mr.  Den- 
ton said  to  them. 

The  above  was  the  sole  Interview  between 
the  Dicks  and  Denton  relating  to  the  Blen- 
don  property.  Indeed,  he  did  not  see  them 
again  in  reference  to  any  other  property,  for 
they  did  not  return  next  morning  to  look  at 
the  DillemuUi  place.  If  the  above  recited  oc- 
currences do  not  support  the  Realty  Com- 
pany's claim  for  commlssicms,  then  there  is 
nothing  further  in  the  case  upon  which  it 
can  be  based.  Mr.  and  Mrs.  Dick,  after  look- 
ing at  the  Dillemuth  place  with  Mr.  Denton, 
went  to  Blackstone  to  spend  the  night,  stop- 
ping with  a  Mrs.  Chalkley.  Next  morning 
their  landlady  called  their  attention  to  the 
Burcum  farm,  described  it  as  a  beautiful 
place,  and  asked  Mr.  Prlmm,  a  son-in-law  of 
Mr.  Burcum,  who  was  at  the  breakfast  table, 
if  it  was  for  sale,  and  if  he  could  take  the 
visitors  to  see  it.  Mr.  Prlmm  replied  that  he 
could,  if  he  was  able  to  secure  some  one  to 
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take  his  place  at  the  post  office.  He  did  ef- , 
feet  this  arrangement,  and  took  Mr.  and  Mrs. 
Dick  to  Nottoway  Courthouse  to  look  at 
Blendon.  The  parties  also  saw  Mr.  Burcum 
on  this  trip  with  Prlmra.  No  sale  was  effect- 
ed at  this  time,  but  in  February,  1918,  Mr. 
Dick  returned,  and  on  February  19  matters 
were  closed,  and  a  deed  to  the  property  was 
made  on  March  18,  1918.  The  price  paid  by 
Dick  was  $9,000. 

Upon  the  above  state  of  facts,  was  the 
Realty  Company  the  "procuring  cause"  of 
the  sale  finally  effected  by  Burcum?  Did 
Denton*s  remarks  and  acts  so  interest  the 
Dicks  that  they  were  moved  thereby  to  pros- 
ecute further  inquiries  into  the  merits  and 
desirability  of  Blendon  as  a  home?  Was 
their  interest  in  that  specific  property  so 
quickened  by  Denton's  acts  and  Denton*s 
words  that,  fairly  speaking,  those  acts  and 
words  caused  Dick's  return  to  look  over  the 
same,  thereby  setting  in  motion  the  negotia- 
tions which  culminated  in  a  purchase?  Look- 
ing to  Mr.  Denton's  testimony,  it  does  not 
api)ear  that  either  what  he  said  or  did  in 
relation  to  Blendon  aroused  the  slightest  in- 
terest in  Mr.  Dick  or  his  wife.  Mr.  Dick's 
sole  comment  on  passing  was  to  say  that,  if 
he  owned  the  Blendon  property,  he  would 
cut  down  the  hedge,  while  Mrs.  Dick's  re- 
sponse to  Mr.  Denton's  inquiry  as  to  whether 
they  wanted  to  see  the  property  was  that  they 
did  not  care  to  do  so,  and  preferred  to  look 
over  the  Dillemuth  place.  It  is  difficult  to 
find  in  these  responses  to  the  brief  comments 
of  Denton  on  the  Blendon  property,  the  evi- 
dence of  an  interest  which  was  to  culminate 
in  a  later  purchase.  If  the  parties  were  not 
aroused  to  an  interest  in  Blendon  by  the  ac- 
tivities of  Denton,  but  by  the  independent 
activities  of  others,  th^i  Burcum  had  a  right 
to  negotiate  a  sale  of  his  property  without 
liability  for  commissions  to  the  Realty  Com- 
pany. We  do  not  find  in  the  evidence  that 
the  Realty  Company  negotiated  with  the 
Dicks  for  the  sale  of  Blendon,  or  that  what 
was  said  by  Denton  brought  their  attention 
directly  to  the  property  in  the  sense  contem- 
plated by  the  c(mtract  and  necessary  to  fix 
responsibility  for  commissions  upon  the  own- 
er, Burcum.  The  quickened  interest  of  the 
Dicks  in  Blendon  was  evidently  aroused  by 
the  glowing  comments  on  its  beauty  by  Mrs. 
Chalkley,  who  enlisted  the  aid  of  Mr.  Primm 
to  show  the  place  in  detail  to  the  visitors 
from  Ohio.  It  was  the  interest  that  her  com- 
ments aroused,  followed  by  the  trip  to  Blen- 
don with  Primm,  that  led  to  the  negotiations 
with  Burcum,  and  the  ultimate  purchase. 
Unless  Denton's  acts  were  the  "procuring 
cause"  of  the  ultimate  sale,  and  we  do  not 
consider  that  they  were,  then  Burcum  had 
the  right  to  sell  to  Mr.  Dick  "without  any 
compensation  to  the  Realty  Company." 

We  do  not  find  any  error  in  the  instruction 
given  by  the  court,  or  in  its  refusal  to  give 
further  instructions.    The  verdict  of  the  Jury 


was  proper  and  sihould  not  have  been  set 
aside. 

We  affirm  the  Judgment  of  the  trial  court 

Affirmed. 

SIMS,  J.  (dissenting).  I  concur  in  what  is 
said  in  the  majority  opinion  in  regard  to  the 
duty  of  the  court  to  construe  the  contract 
and  also  in  the  holding  that  the  instruction 
given  by  the  court  is  not  per  se  erroneous,  for 
the  reason  that  it  is  such  a  peremptory  in- 
struction as  is  forbidden  by  statute.  There 
would  be  no  error  in  the  instruction  if  it  was 
not  upon  a  partial  view  of  the  material  evi- 
dence— i.  e.,  if  the  evidence  therein  stated,  to- 
gether with  the  other  evidence  thereby  left  to 
the  consideration  of  the  Jury,  embraced  all  of 
the  material  evidence  in  the  case  bearing  on 
the  issue.  But  did  the  instruction  do  this?  I 
think  it  did  not 

It  is  true  that  under  the  instruction  the 
Jury  were  left  free  to  consider  any  other  evi- 
dence there  may  have  been  in  the  case  of 
other  action  of  the  Realty  Company  or  its 
agent  Denton,  tending  to  cause  or  bring 
about  the  sale  to  Dick,  besides  that  set  forth 
in  the  instruction.  But  that  is  immaterial, 
as  there  was  in  fact  no  sudi  other  action,  and 
no  evidence  was  introduced  by  the  Realty 
Company  tending  to  show  any  such  further 
action,  and  it  was  not  claimed  in  the  court 
beFow,  nor  is  It  claimed  before  us  by  the  Real- 
ty Company,  that  there  was  any  such  fur- 
ther action.  There  was  no  such  issue  made 
in  the  case.  The  instruction  was  therefore, 
as  I  think,  misleading  for  the  very  reason 
that  it  did  instruct  the  Jury,  in  substance^ 
that  they  were  free  to  consider  such  otlier 
evidence.  It  erroneously  diverted  the  atten- 
tion of  the  Jury  to  an  issue  not  in  the  case^ 
and  as  to  which  there  was  no  evidence  before 
them.    This  was  in  itself  error. 

The  issue  in  the  case  was  whether  what  the 
Realty  Company  did  prior  to  the  occasion 
when  Denton  took  the  parties  to  the  farm, 
and  on  that  occasion,  "directly  brought  the 
[Burcum]  property  ♦  ♦  ♦  to  [the]  atten- 
tion" of  Dld£. 

The  instruction  in  question  in  effect  stated 
to  the  Jury  that  they  could  not  upon  that 
issue,  consider  any  other  evidence  than  that 
set  forth  and  alluded  to  in  the  instruction^ 
and  in  so  doing  the  instruction  excluded  from 
the  consideration  of  the  Jury  the  following 
evidence  for  the  Realty  Company,  viz.: 

1.  The  evidence  In  the  case  tending  to  show 
that  it  was  a  fact  and  that  Dick  at  least 
realized  it  to  be  a  fact  that  prior  to  the  time 
the  sale  from  Burcum  directly  to  the  latter 
was  negotiated  the  Realty  Company  had  di- 
rectly brought  the  Burcum  property  to   the 
attention  of  Dick,  and  that  Dick  then  knew 
(and,  if  he  told  Burcum  the  truth  at  the  time 
of  the  negotiation  of  the  sale,  that  Burcum 
also  then  knew)  that  the  Realty  Company 
was  entitled,  imder  the  contract  of  Burcuna 
with  it  to  the  commissions  in  question  In  tliia 
case. 
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There  Is  of  such  evidence  the  following  in 
the  record,  viz.: 

(a)  The  testimony  of  Keller — 

''that  he  was  absolutely  certain  that  Mr.  and 
Mrs.  Dick  heard  what  Mr.  Denton  said  to 
them."     Record,   p.   31. 

(b)  The  direct  testimony  of  Denton  to  the 
4»ffect  that  his  action,  which  is  set  forth  in  the 
Instruction,  in  fact  called  the  attention  of 
Dick  and  wife  to  the  Burcum  place.  Record 
p.  22. 

(c)  The  further  testimony  of  Denton  as 
follows: 


t.r 


*The  next  morning  ♦  •  ♦  Mr.  Dick  came 
by  to  see  him  and  said  he  was  going  to  Notto- 
way to  look  at  a  farm  containing  about  120 
acres;  that  witness  told  him  'that  must  be 
the  Burcum  place  with  the  hedge  around  it,' 
and  Mr.  Dick  agreed  it  must  be."  Record^ 
P.  22. 

(d)  The  testimony  of  Denton  that  when 
Dick's  attention  was  called  to  the  hedge  the 
evening  before — 

"Mr.  Dick  stated  that  if  he  owned  the  place 
he  would  cut  the  hedge  down  from  around  it." 
Record,  p.  22. 

(e)  The  letter  of  Mr.  and  Mrs.  Dick,  of 
date  October  16,  1917,  to  Denton,  in  which 
they  say  that  before  leaving  Virginia  "we 
did  not  see  what  we  wanted."    Record,  p.  28. 

(f)  The  other  testimony  of  defendant  Bur- 
-cum,  introduced  in  the  attempt  to  show  that 
the  sale  to  Dick  was  not  made  until  Febru- 
ary, 1918;  whereas  it  appears  from  the  ad- 
inissions  of  both  Mr.  and  Mrs.  Dick,  witness- 
es for  the  defendant,  made  on  cross-examina- 
tion, that  the  sale  was  in  truth  practically 
agreed  upon  at  the  time  of  the  negotiation 
aforesaid,  on  their  visit  to  the  Burcum  farm, 
when  taken  there  by  the  son-in-law  of  Bur- 
cum, which  was  prior  to  October  16,  1917. 

(g)  The  admission  of  Dick,  on  cross-ezami- 
^nation,  that  on  the  day  last  named — 

^'Mr.  Burcum  told  him  that  the  farm  was  listed 
at  $10,000,  but  that  he   (Burcum)   had  saved 
the  witness  $1,000;    that  Burcum   asked  him 
if  Denton  had  not  shown  him  properties  in  the 
<?oi2nty,  and  he  told  him  he  had,  and  that  Bur- 
<aun  told  him  to  keep  it  from  Denton;   that  it 
ivould  cost  him  $1,000  if  Denton  found  it  out, 
and  not  to  let  Denton  know  anything  about  it; 
that  he  did  keep  it  away  from  Mr.  Denton,  and 
tried  not  to  let  him  know  anything  about  it, 
bat  that  Denton  found  it  out  anyway."    Rec- 
ord, p.  35. 

(b)  The  admission  of  Mrs.  Dick,  aa  cross- 
•examination — 

"that  when  they  were  talking  to  Mr.  Burcum 
About  buying  the  property,  he  told  them  it  was 
listed  with  real  estate  agents  for  $10,000;  that 
if  they  bought  direct  from  him  it  would  save 
them  $1,000,  and  told  Mr.  Dick  not  to  let  Mr. 
X>enton  know  anything  about  their  transaction; 
that    if  he  did  it*  would  cost  $1,000. 


(i)  The  statement  of  Burcum  In  his  testi- 
mony in  his  own  behalf,  on  examination  In 
chief,  that — 

"he  did  not  recollect  telling  Mr.  and  Mrs.  Dick 
not  to  tell  Mr.  Denton  about  his  negotiations 
with  them  ♦  •  ♦  Mr.  Dick  •  •  •  enter- 
ed into  no  negotiations  while  here"  (in  1917) ; 
*'that  they  had  not  sold  their  farm  in  Ohio;  in 
February  Mr.  Di<*  came  back;  ♦  ♦  •  that 
he  wanted  an  abstract,  etc;  that  everything 
was  closed  up  on  the  19th  of  February";  that 
on  cross-examination  this  witness  ''denied  tell- 
ing Mr.  and  Mrs.  Dick  to  keep  the  matter  se- 
cret from  Mr.  Denton." 

(J)  Other  conflicts  between  the  testimony 
of  Denton  and  that  of  Dick  and  Burcum. 
Record,  pp.  24,  34,  35,  36. 

The  evidence  thus  excluded  from  the  con- 
sideration of  the  jury  raised  the  question  of 
veracity,  certainly  between  Denton,  witness 
for  plaintiff,  and  Mr.  and  Mrs.  Dick  witness- 
es for  the  defendant,  Burcum,  if  not  between 
Denton  and  Burcum  also,  and  raises  such 
question  upon  the  very  issue  in  the  case  afore- 
said. In  the  light  of  such  evidence,  the  de- 
cision upon  such  issue  depended  upon  the 
credibility  to  be  given  to  the  testimony  of 
Mr.  and  Mrs.  Dick  and  of  Burcum.  Thus 
was  presented  a  question  which  was  for  th« 
Jury,  and  not  for  the  court,  and  a  vitally 
material  queistion.  The  court  by  the  instruc- 
tion under  consideration  took  that  questicMi 
wholly  away  from  the  Jury  and  itself  decided 
it  This  was  a  further  error,  and,  as  I  think, 
plainly  reversible  error. 


»f 


(129  Va.  437) 
FORD  V.  STREET  0t  al. 

(Supreme  Court  of  Appeals  of  '^rginia. 
March  17,  1921.) 

I.  Speciflo  perforroaRoe  «=s>30— Contraot  held 
not  unenforceable  for  uncertainty  as  to 
amount  payable. 
Where  building  on  land  was  destroyed  by  fire 
after  option  to  sell  land  for  $10,000  had  been 
given,  a  contract  entered  into  between  the  par- 
ties after  they  thought  they  had  ascertained 
that  insurance  to  the  amount  of  $8,000  was  due, 
providing  for  sale  of  the  land  for  the  sum  of 
$10,000,  payable  "$100  cash,  ♦  ♦  ♦  $8,000 
payable  by  and  when  the  insurance  is  collected 
for  the  fire  which  destroyed  the  residence, 
*  *  *  the  remainder  of  the  $10,000  not  paid 
by  the  insurance  company,"  on  delivery  of  deed 
on  specified  date,  held  specifically  enforceable 
as  against  the  objection  of  uncertainty  as  to 
the  amount  payable,  though  there  was  $9,000 
instead  of  $8,000  of  insurance  due,  the  contract 
not  requiring  purchaser  to  pay  merely  the  dif- 
ference between  $10,000  and  the  amount  of 
insurance  paid,  regardless  of  the  amount  there- 
of, but  to  pay  approximately  $2,000  for  the  va- 
cant lot  which  was  the  subject  of  the  contract. 


For  other  case*  see  tame  topic  and  KBY-NUMBER  in  all  Key-Numb«red  Digests  and  Indexes 
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2.  Dower  ^=::>tO— No  right  of  dower  In  pro- 
oeeds  of  Insurance  polloy  on  buildings  on  hus- 
band's land. 

Wife  has  no  contingent  right  of  dower  in 
the  proceeds  of  insurance  policy  on  buildings 
on  husband's  land. 

3.  insuranoe  ^=»2— "Firs  Insuranoe  polloy"  de- 
fined. 

A  "fire  insurance  policy"  is  a  contract  of 
indemnity  whereby  the  assurer  indemnifies  the 
assured  against  certain  loss  on  account  of  his 
interest  in  the  property  if  destroyed  by  fire. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fire 
Insurance.] 


4.  Speclflc  performanoe  ^3» 1 0(2)— When  hus- 
band's oontract  to  sell  land  without  Jolntfer  of 
wife  will  be  speoHically.enforoed. 

Husband's  contract  to  sell  his  land  will  be 
specifically  enforced,  notwithstanding  failure 
of  wife  to  Join  therein,  where  purchaser  is 
willing  to  accept  deed  without  the  wife's  relin- 
quishment of  her  contingent  right  of  dower, 
and  asks  no  abatement  in  the  purchase  price. 


5.  Vendor  and  purchaser  ^=9 1 53— Agreement 
to  deliver  "good  and  sulRoient  deed  of  een- 
veyanoe"  requires  execution  of  general  war- 
ranty deed. 

Contract  requiring  vendor  to  execute  and 
deliver  a  "good  and  sufficient  deed  of  convey* 
ance"  held  to  require  execution'  of  a  general 
warranty  deed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
and  Sufficient  Deed.] 

6.  Vendor  and  purchaser  ^=>  1 53— Vendor  oon- 
sldered  as  contracting  for  general  warranty 
deed,  unless  contrary  Is  shown. 

On  agreement  for  sale  of  land  the  vendor 
must  be  considered  as  contracting  for  a  gen- 
eral warranty  deed,  unless  the  contrary  is 
clearly  shown. 

Appeal  from  Girealt  Court,  Nottoway 
County. 

Suit  by  J.  A.  Street  against  Culvin  Ford 
and  others.  Decree  for  plaintiff,  and  named 
defendant  appeals.    AfiSrnfed  as  amended. 

W.  Moncure  Gravatt  and  Lu  S.  Epes,  both 
of  Blackstone,  for  appellant. 

H.  H.  Watson,  of  Crelve,  and  T.  F.  Epes,  of 
Blackstone,  for  appellees. 

PRENTIS,  J.  This  Is  an  appeal  from  a 
decree  requiring  the  appellant  specifically  to 
perform  a  contract  for  the  sale  of  real  estate. 
The  pertinent  facts  are  these:  On  September 
0,  1019,  the  appellant  gave  an  option  in  writ- 
ing to  J.  A.  Street,  the  appellee,  which  reads 
thus: 

"Agreement  made  this  6th  day  of  September, 
1919,  6y  C.  Ford,  of  the  town  of  Burkeville, 
party  of  the  first  part,  and  J.  A.  Street,  of  the 
town  of  Burkeville,  party  of  the  second  part, 

"Witness:  That  the  said  party  of  the  first 
part  has  agreed  to  sell  the  said  pai*ty  of  the 


second  part,  J.  A.  Street,  bis  tract  of  land  in 
the  town  of  Burkeville,  containing  about  seven 
acres,  more  or  less,  at  the  comer  of  Namozine 
avenue  and  Harris  Spring  road,  for  the  sum  of 
$10,000,  terms  to  be  arranged  on  or  before  the 
17th  day  of  September.  In  consideration  of 
$1  as  an  option,  cash  in  hand,  paid  to  the  party 
of  the  first  part,  receipt  of  which  is  hereby 
acknowledged,  said  C.  Ford  agrees  to  deliver 
the  said  premises  to  the  said  Street  on  or  be- 
fore the  17th  day  of  September,  1919.** 

Bi^ht  days  later,  S^tember  14th,  the  dwell- 
ing house  and  its  contents  were  totally  de- 
stroyed by  fire.  The  appellee  had  not  exer- 
cised his  right  to  close  the  option  at  that 
time,  and  on  September  16th  the  vendor  wrote 
at  the  bottom  of  this  agreement:  '*This  op- 
tion is  extended  for  60  days.*'  On  the  same 
date  the  parties  concluded  an  agreement  for 
the  sale  of  the  property,  then  consisting  of  a 
vacant  lot  upon  whidi  the  improvements  had 
been  destroyed*  and  this  agreement  reads 
thus: 

*This  agreement  made  this  16th  day  of  Sep- 
tember, 1919,  by  C.  Ford,  of  Burkeville,  Va., 
party  of  the  first  part,  and  J.  A.  Street,  of 
Burkeville,  Va.,  party  of  the  second  part 

**Witnesseth:  That  the  said  party  of  the 
first  part  agrees  to  sell  and  the  said  J.  A.  Street 
agrees  to  buy,  a  certain  tract  of  land  lying 
and  being  in  the  town  of  Burkeville  at  the 
comer  of  Namozine  avenue  and  Harris  Spring 
road,  containing  seven  acres,  more  or  less,  for 
the  sum  of  $10,000,  payable  as  follows: 

''$100  cash  in  hand  paid  to  the  said  party  of 
the  first  part  by  the  said  J.  A.  Street,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and 
the  sum  of  $8*000  payable  by  and  when  the 
Insurance  is  collected  for  the  fire  which  de- 
stroyed the  residence  on  the  14th  day  of  Sep- 
tember, 1919,  and  on  the  1st  day  of  October^ 
1919,  upon  the  delivery  of  a  good  and  sufficient 
deed  of  conveyance  and  abstract  of  title  to 
the  said  property,  said  Street  agrees  to  pay 
the  remainder  of  the  $10,000  not  paid  by  the 
insurance  company,  making  the  total  sum  of 
$10,000  to  the  said  party  of  the  first  part  when 
the  property  is  fully  paid  for." 

Before  this  contract  of  sale  was  executed, 
each  of  the  parties  had  separately  inquired  of 
the  insurance  agent  with  whom  the  policies 
of  insurance  had  been  placed  as  to  the  pre- 
cise amount  of  the  insurance  upon  the  build- 
ings, and  each  was  explicitly  informed  that 
it  was  $8,000.  The  appellant  testified  that 
he  had  directed  $8,000  to  be  written  upon  the 
buildings  and  $4,000  upon  the  furniture. 
Shortly  afterwards  it  was  discovered  that  In- 
stead of  the  $12,000  insurance  being  thus  ap- 
portioned there  was  $9,000  upon  the  build- 
ings and  $3,000  upon  the  furniture  It  also 
developed  that  the  wife  of  the  vendor  refused 
to  unite  in  the  deed  which  her  husband  had 
contracted  to  execute  to  the  vendee,  and 
thereupon  the  vendor  repudiated  the  contract. 

[1]  The  vendee  filed  his  bill,  agreeing  to 
accept  a  deed  for  the  property  without  the 
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wife's  signature  and  without  demanding  any 
abatement  of  the  purchase  price.  It  is  claim- 
ed for  the  vendor  that  he  is  not  bound  to 
perform  the  contract  of  sale  because  of.  its 
uncertainty.  We  think,  however,  that  a  care- 
ful consideration  of  the  pertinent  facts  shows 
that  the  only  uncertainty  which  exists  is 
the  mistake  or  uncertainty  as  to  the  amount 
of  insurance.  We  find  no  such  uncertainty  in 
the  terms  and  conditions  of  the  sale.  When 
the  contract  was  entered  into,  the  buildings 
had  been  destroyed.  The  vendee  was  not  un- 
dertaking to  buy  an  assignment  of  the  insur- 
ance policies.  The  contract  r^ated  to  the 
vacant  lot,  and,  as  we  construe  the  testimony, 
it  is  sufficiently  clear  and  definite  to  Justify 
the  decree  of  the  trial  court  requiring  the 
vendor  to  convey  the  property. 

In  order  properly  to  construe  every  agree- 
ment, it  is  the  duty  of  the  court,  as  nearly  as 
may  be,  to  place  itself  in  the  position  of  the 
parties,  and  from  this  point  of  view  no  fair 
doubt  arises  out  of  the  language  used  in  this 
contract  Each  of  the  parties  clearly  under- 
stood that  of  the  $10,000  which  the  vendor 
was  to  receive  thereunder,  $8,000  was  to  come 
from  the  proceeds  of  the  insurance  policies 
and  $2,000  was  to  be  paid  by  the  vendee. 

One  clause  of  the  contract  appears  to  us 
conclusive  on  this  point.  After  acknowledg- 
ing the  payment  of  $100  in  cash  it  recites 
that  the  sum  of  $8,000  is  "payable  by  and 
when  the  insurance  is  collected  for  the  fire 
which  destroyed  the  residence  on  the  14th 
day  of  September,  1010." 

The  dause  which  is  relied  on  for  the  con- 
trary view  immediately  follows,  and  reads 
thus: 

''And  on  the  let  day  of  October,  1019,^  upon 
the  delivery  of  a  good  and  sufficient  deed  of 
conveyance  and  abstract  of  title  to  the  said 
property,  said  Street  agrees  to  pay  the  remain- 
der of  the  $10,000  not  paid  by  the  insurance 
company,  making  the  total  sum  of  $10,000,  to 
the  said  party  of  the  first  part  when  the  prop- 
erty is  fnUy  paid  for." 

This  clause,  if  the  attendant  circumstances 
and  the  cimtext  are  both  disregarded,  sup- 
ports the  contention  that  the  purchaser  was 
to  receive  the  benefit  of  the  entire  amount  of 
the   fire  insurance  policies,  and  only  to  pay 
such  part  of  the  $10,000  as  might  not  be  thus 
provided  for.    It  must  be  remembered,  how- 
ever, that  the  parties  were  not  entering  into 
a   contract  of  hazard;    that  before  agreeing 
upon  the  terms  of  sale  they  both  inquired  as 
to  the  precise  amount  of  insurance  upon  the 
buildings  and  both  entered  into  the  agree- 
ment with  the  distinct  mutual  understanding 
that  ^,000  was  the  amount  of  the  purchase 
price  which  was  to  be  paid  out  of  the  pro- 
ceeds of  the  insurance  policies. 

There  is  little  profit  In  considering  what 
construction  might  have  been  put  upon  the 
contract  if  some  other  than  the  true  state  of 
afiCairs  had  developed,  and  yet  it  may  assist 
OS  in    construing  the  langruage  used  to  con- 
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sider  what  would  have  been  the  rights  of  the 
parties  if  the  whole  insurance  of  $12,000  had 
been  placed  upon  the  buildings  and  collected. 
Would  it  then  be  held  that  any  court  of  equi- 
ty would  release  the  vendee  from  the  pay- 
ment of  any  part  of  the  agreed  purchaoe 
price  for  the  vacant  lot,  and  thus  to  make 
him  a  present  of  it?  Or,  taking  another  view, 
suppose  it  had  developed  that  there  was  only 
$1,000  of  collectable  insurance  upon  the  im- 
provements. Would  any  court  have  required 
the  vendee  to  pay  $9,000  for  the  vacant  lot, 
for  which,  by  clear  understanding  with  the 
vendor  at  the  time  the  contract  was  signed, 
he  was  to  pay  $2,000? 

In  our  view  there  can  be  but  (me  answer  to 
the  questions  presented  by  this  record,  and 
that  is  that  the  contract  Is  clear,  definite, 
and  certain  to  the  effect  that  the  vendee  was 
to  pay  approximately  $2,000  for  the  vacant 
lot  which  was  the  subject  of  the  contract^ 
which,  of  course.  Justifies  its  q;>ecific  &atoTC^ 
ment. 

It  follows  from  what  we  have  said  that  we 
think  the  court  erred  in  decreeing  that  the 
vendee  v^etB  entitled  to  credit  for  $9,000  upon 
the  purchase  price  because  there  happened  to 
be  $9,000  of  insurance  upoo  the  improve- 
ments. As  he  would  not  have  been  made  to 
assume  the  loss  if  the  iHroperty  had  been  en- 
tirely uninsured,  so  he  cannot  be  allowed  to 
profit  by  the  mutual  mistake  of  the  parties  as 
to  the  true  amount  of  insurance.  At  the  time 
the  sale  was  made  the  entire  proceeds  of 
these  insurance  policies,  subject  to  the  liens 
upon  the  property,  belonged  to  the  vendor, 
and  he  should  not  be  held  to  have  assigned 
$1,000  to  the  vendee  when  he  had  no  inten- 
tion of  so  doing,  and  the  vendee  had  no  idea 
that  he  was  to  receive  such  a  gratuity. 

[2, 8]  It  is  suggested  by  the  vendor  that  an 
uncertainty  grows  out  of  the  fact  that  the 
wife  of  the  vendee  has  a  contingent  right  of 
dower  in  the  proceeds  of  the  insurance  policy 
on  the  buildings  which  were  burned.  We 
hardly  think  this  suggestion  needs  any  ex- 
tended treatment  A  fire  insurance  policy  is 
a  contract  of  indemnity,  whereby  the  assurer 
Indemnifies  the  assured  against  certain  loss 
on  account  of  his  interest  in  the  property  if 
destroyed  by  fire.  When  the  loss  accrues 
there  arises  under  the  contract  a  debt  due  by 
the  assurer  to  the  assured,  and  we  know  of 
no  principle  of  law  or  reason  for  holding  that 
the  wife  of  the  creditor  has  any  interest  in 
such  a  debt.  Not  being  a  party  to  the  con- 
tract, she  has  no  more  claim  thereto  or  inter- 
est therein  than  she  has  in  any  other  debt 
due  to  her  husband. 

[4]  It  is  claimed  that  the  contract  cannot 
be  enforced  against  the  husband  leaving  the 
wife's  inchoate  and  contingent  right  of  dower 
in  the  real  estate  unaffected.  This  question 
must  be  regarded  as  settled  in  Virginia,  for 
it  is  expressly  held  in  Steadman  v.  Handyt 
102  Va.  883,  46  S.  E.  380,  that  where  the 
vendee  is  willing  to  accept  such  a  deed  with- 
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out  the  wife's  relinquishment  of  her  contin- 
gent right  of  dower,  and  asks  no  abatement 
in  the  purchase  price,  the  vendee  is  entitled 
to  have  the  contract  specifically  enforced. 
The  subject  is  also  thoroughly  discussed  in 
the  case  of  Haden  v.  Falls,  116  Va.  779,  80 
S.  E.  576,  Ann.  Ga&  1915C,  1034,  where  the 
converse  of  the  proposition  is  held — ^that,  in 
tlie  absence  of  any  allegation  of  fraud,  a 
court  of  equity  will  not,  at  the  instance  of 
the  vendee,  decree  specific  performance  of  a 
husband's  contract  to  sell  his  land,  in  which 
his  wife  has  a  contingent  right  of  dower 
which  she  refuses  to  release,  where  the  pur- 
chaser demands  an  abatement  of  the  pur- 
chase price,  or  an  indemnity  by)  reason  of 
such  refusal.  It  must  be  regarded  as  settled 
in  Virginia  that  where,  as  in  the  case  in 
judgment,  the  vendee  is  willing  to  pay  the 
agreed  price  and  to  accept  the  deed  without 
the  wife's  signature,  the  husband  may  be 
compelled  to  perform  his  contract  and  to 
convey  what  he  has  agreed  to  convey. 

It  is  urged,  however,  that  this  case  comes 
within  the  doctrine  of  Clinchfield  Coal  C5o.  v. 
Sutherland,  114  Va.  20,  75  S.  E.  765,  in  which 
it  was  held  that  the  wife  could  not  be  com- 
pelled by  the  court,  when  not  a  party  to  the 
contract,  to  convey  her  oonting»it  right  of 
dower ;  and  it  is  claimed  that  to  require  the 
ai^)ellant  in  this  case  to  convey  the  property 
operates  as  an  indirect  coercion  upon  the 
wife,  and  that  the  court  should  not  Indirectly 
do  what  it  cannot  directly  da  But  that  case 
has  little  value  here,  because  there  is  neither 
direct  nor  indirect  attempt  to  coerce  the  wife. 
Her  rights  at  the  end  of  this  litigation  will 
be  unimpaired  and  unaffected  thereby.  The 
mere  fact  that  an  obligation  rests  up<m  her 
husband  because  of  his  warranty  can  no  more 
foe  said  to  coerce  her  than  the  existence  of 
any  of  his  other  debts  or  pecuniary  obliga- 
tions may  thus  affect  her.  She  has  no  pres- 
ent vested  interest  in  his  personal  property, 
and  can  have  none  after  his  death,  except  in 
that  portion  of  it  which  remains  after  the 
payment  of  his  just  debts. 

[S,  6]  It  is  also  urged  that  the  court  err^ 
ed  in  requiring  the  vendor  to  convey  the 
property  with  general  warranty.  It  is  only 
necessary  to  say  as  to  this  that  the  cases  of 
Rucker  v.  Lowther,  6  Leigh  (33  Va.)  269,  and 
Goddin  v.  Vaughn,  14  Grat  (55  Va.)  117, 
must  be  regarded  as  a  conclusive  refutation 
of  this  contention;  for  the  accepted  rule  is 
that  upon  an  agreement  for  the  sale  of  land 
the  vendor  must  be  considered  as  contracting 
for  a  general  warranty  deed,  unless  the  con- 
trary is  clearly  shown.  In  this  case  the  con- 
tract requires  the  vendor  to  execute  and  de- 
liver a  good  and  sufficient  deed  of  conveyance, 
and  the  trial  court  did  not  err  in  construing 
this  to  require  the  vendor  to  convey  by  deed 
with  general  warranty. 

Our  conclusion,  then,  is  to  amend  the  de- 
cree appealed  from  by  requiring  the  vendee. 


J.  A.  Street,  to  pay  $2,000  instead  of  HtOOO, 
as  purchase  money  foif  the  property  to  be 
conveyed.  And  only  upon  such  payment  or 
deposit  to  the  credit  of  this  cause  in  the  cir- 
cuit court  of  Nottoway  county  will  he  be 
entitled  to  have  the  decree  complained  of  en- 
forced. As  thus  amended  the  decree  wiU  be 
affirmed. 
Amended  and  affirmed. 

SAUNDERS,  J.,  absent 

iVJd  Va.  536) 

SURRY   LUMBER  CO.  V.  WELLONS  «t  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

17,  1921.) 

i.  Equity  <8=3>5I( I)— Possible  future  lltlgatlou 
ROt  ground  for  Jurisdiction  to  coustrue  deed. 

A  grantee  under  a  timber  deed  cannot  con- 
fer jurisdiction  in  equity  to  construe  the  deed 
by  allegations  as  to  f  ature  litigation,  which  may 
flow  from  complainant's  exercise  of  bis  rights 
thereunder. 


2.  Equity  ^s»  1 7— Equity  will  not  construe  a 
deed  merely  to  determine  legal  rights  of  par- 
ties. 

A  court  of  equity  wOl  not  undertake  to  con- 
strue a  will  merely  for  the  purpose  of  deter- 
mining the  legal  rights  of  the  parties. 

Appeal  from  Circuit  Court,  Southampton 

CJounty. 

Suit  by  the  Surry  Lumber  (Company  against 
J.  F.  WeUons  and  others.  From  a  decree  of 
dismissal  on  demurrer,  complainant  appeals. 
Affirmed. 

Williams  &  Tunstall  and  J.  N.  Sebrell,  Jr., 
all  of  Norfolk,  for  appellant 

Lewis  &  Harris  and  J.  O.  Martin,  of  Nor- 
folk, for  appellees. 

KELLBY,  P.  This  is  an  appeal  from  a  de- 
cree dismissing  on  demurrer  a  bill  tn  equity 
brought  by  the  Surry  Lumber  Company  v. 
J.  F.  Wellons  and  others. 

The  bill  alleges  that  on  the  6th  day  of 
April,  1002,  the  appellant  purchased  from 
the  appellees  certain  timber  and  timber  rights 
as  set  forth  in  a  deed  of  that  date  filed  with 
and  made  a  part  of  the  bill.  The  deed  con- 
tained the  following  clause: 

"And  it  is  further  covenanted  and  agreed  by 
and  between  the  parties  hereto  that  the  said 
Surry  Lumber  Ck>mpany  shall  have  five  yeara 
in  which  to  cut  and  remove  said  timber,  from, 
the  time  they  commence  to  manufacture  said 
timber  into  wood  or  lumber,  but  that  they  shall 
not  be  limited  as  to  the  time  in  which  they  shall 
commence  to  cut  or  remove  the  same." 

After  referring  to  and  exhibiting  the  deed, 
the  bill  proceeds  with  the  following  allega* 
tions,  and  no  others,  to  wit: 

"Your  orator  since  the  execution  and  delivery 
of  said  deed  has  been  in  possession  of  the  said 
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timber  thereby  conveyed,  and  is  now  in  pos- 
session of  the  same;  that  about  six  months  ago 
your  orator  commenced  to  prepare  to  cut  and 
remove  said  timber,  as  it  had  a  right  to  do  un- 
der the  terms  of  said  deed,  and  thereupon  your 
orator  was  notified  and  warned  by  the  said 
defendants  not  to  cut  or  remove  said  timber,  as 
said  defendants  claimed  the  right  to  the  said 
timber  under  the  provisions  and  limitations 
contained  in  the  deed  aforesaid,  and  objected 
to  your  orator's  going  upon  the  fee  which  they 
own,  and  not  only  objected  to  the  cutting  of 
the  said  timber  by  your  orator,  but  are  intend- 
ing to  cut  the  timber  themselves,  and  thereby 
destroy  the  entire  estate  of  your  orator  there- 
in, and  threatening  that  if  your  orator  cut  or 
remove  said  timber  they  would  sue  your  orator 
for  the  trespass. 

'Tour  orator  is  now  ready  and  anxious  to  cut 
and  remove  said  timber,  but  it  cannot  do  so 
peaceably  on  account  of  the  attitude  of  said  de- 
fendants. 

"That  the  said  defendants'  claim  of  the  right 
to  cut  and  remove  said  timber  under  the  terms 
of  said  deed  as  construed  by  them  is  a  cloud 
upon  the  title  of  your  orator  to  said  timber, 
and  that  your  orator  is  entitled  to  have  the 
same  removed  and  quieted  in  order  that  it  may 
enjoy  its  right  to  said  real  estate,  and  to  have 
the  said  defendants  enjoined  from  cutting  the 
said  timber  and  from  interfering  with  your 
orator  in  the  exercise  of  its  rights." 

As  appears  Inferentlally  from  the  foregoing 
allegations,  and  as  actually  disclosed  by  the 
brief  and  arguments  of  counsel,  the  sole 
question  which  the  complainant  seeks  to  have 
determined  Is  as  to  the  meaning  of  the  clause 
in  tbe  deed  above  quoted.  The  difference  be- 
tween the  parties  is  stated  thus  in  the  appel- 
lant's petlticm  and  brief: 

"The  contention  on  the  part  of  your  petition- 
er is  that  human  language  could  not  be  more 
explicit,  and  that  the  deed  means  what  it  says, 
namely,  that  your  petitioner  should  not  be  lim- 
ited as  to  the  time  in  which  it  should  commence 
to  cat  or  remove  the  timber.  The  defendants 
claim  that  the  deed  does  not  mean  this,  and 
that  it  means  something  else,  namely,  that  the 
timber  must  be  cut  within  such  time  as  some 
person,  either  court  or  jury,  shall  determine." 

The  prayer  of  the  bill  is  that — 

The  court  "win  enter  a  decree  deciding  and 
adjudging  that  your  orator  has  the  right  to  cut 
and  remove  the  said  timber,  and  that  the  said 
defendants  and  neither  of  them  have  any  right, 
title,  or  interest  in  the  said  timber,  and  that 
they  be  enjoined  and  restrained  from  cutting 
or  removing  any  of  said  timber  or  claiming  any 
rights  therein,  or  in  any  wise  interfering  with 
your  orator  in  its  rights  to  cut  and  remove 
the  same,  and  for  such  other,  further,  and  gen- 
eral relief  as  to  the  court  may  seem  meet." 

Tlie  defendants  demurred  on  the  ground 
that — 

'The  bill  does  not  show  any  jurisdiction  in 
equity ;  it  merely  shows  that  defendants  have 
threatened  to  sue  plaintiff  if  plaintiff  cuts  the 
timber;  it  does  not  show  that  defendants  will 
malce   any  forcible  resistance." 
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The  court  sustained  the  demurrer,  and  dis- 
missed the  bilL 

[1]  It  is  obvious  that  this  is  merely  a  suit 
for  the  construction  of  a  deed  under  which 
the  complainant  itself  claims  title.  The  al- 
legations as  to  future  litigation  which  may 
flow  from  an  exercise  of  appellant's  rights 
under  the  deed  as  construed  by  it  are  not 
sufficient  to  bring  the  controversy  within  any 
of  the  recognized  grounds  of  jurisdiction  in 
equity.  No  authority  whatever  is  dted  in 
support  of  the  jurisdiction.  The  bill  does 
not  charge  that  there  will  be  any  physical  or 
forcible  resistance  to  the  cutting  and  removal 
of  timber  if  undertaken  by  appellant,  but 
merely  that  the  appellees  threaten  in  that 
event  to  sue  for  trespass.  Nor  is  there  any 
allegation  that  the  appellees  have  in  any 
way  invaded  the  appellant's  alleged  posses- 
sion of  the  timber,  but  merely  a  general 
charge  that  the  appellees  intend  to  cut  the 
timber  themselves,  and  thus  destroy  the  es- 
tate as  a  whole.  Under  these  naked  facts  a 
court  of  equity  will  not  undertake  to  give 
relief. 

[2]  The  argument  principally  relied  upon 
for  a  reversal  of  the  decree  is  that  the  con- 
struction placed  upon  the  deed  by  the  appel- 
lees results  in  a  doud  upon  the  appellant's 
title.  We  will  not  say  that  this  argument 
is  unworthy  of  consideration  or  without  in- 
herent strength,  but  it  involves  a  novel  prop- 
osition, and  one  which  cannot  be  maintained 
unless  we  are  to  extend  the  jurisdiction  of 
equity  for  the  removal  of  clouds  from  title 
to  a  class  of  cases  which  it  has  not  hereto- 
fore been  held  to  embrace.  A  court  of  equity 
will  not  undertake  to  construe  even  a  will 
merely  for  the  purpose  of  determining  the 
legal  rights  of  the  parties.  Hart  v.  Darter, 
107  Va.  310,  68  S.  E.  590,  16  L.  R.  A.  (N.  S.) 
699,  13  Ann.  Cas.  1.  If  the  relief  prayed  for 
in  this  case  can  properly  be  allowed,  then  it 
would  seem  to  follow  that  whenever  a  muni- 
ment of  title  is  of  doubtful  interpretation  the 
parties  claiming,  not  against  it  but  directly 
under  it,  would  be  entitled  to  have  possible 
future  controversies  under  it  adjudicated  and 
settled  by  appealing  to  equity  for  advice  and 
guidance.  Whether  such  extension  of  juris- 
diction would  be  wise  is  a  debated  and  de- 
batable question;  but  whether  wise  or  not, 
the  courts  would  hardly  undertake  to  make 
the  extension  without  statutory  aid. 

The  case,  as  it  seems  to  us,  is  completely 
controlled  by  the  decision  of  this  court  in 
Sulphur  Mines  Co.  v.  Boswell,  94  Va.  481,  27 
S.  E.  24,  wherein  it  was  held,  in. a  forceful 
opinion  by  Judge  Riely,  that  the  jurisdiction 
to  remove  clouds  from  title  is  founded  upon 
the  necessity  for  cancellation  or  removal  of 
some  instrument  or  proceeding  in  writing  con- 
stituting a  doud,  and  that  in  the  exerdse  of 
that  jurisdiction  a  court  of  equity  will  not 
construe  a  deed  under  which  the  complainant 
claims,  merely  to  forestall  future  litigation. 
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The  decree  appealed  from  dismissed  the 
bin  In  general  terms,  and  It  Is  contended  that, 
even  If  the  decree  was  otherwise  proper,  It 
should  have  stated  that  the  dismissal  was 
without  prejudice  to  any  future  action  which 
the  plaintiff  might  be  advised  to  take.  In- 
asmuch as  the  record  shows  upon  its  face 
that  the  sole  ground  of  the  demurrer  was  the 
want  of  jurisdiction  in  equity,  the  legal  ef- 
fect of  the  decree  would  doubtless  be  the 
same  as  if  the  qualification  suggested  had 
been  inserted  therein ;  but  the  order  of  this 
court  will  contain  an  amendment  in  that 
respect,  and  as  thus  amended  the  decree  will 
be  afQrmed,  with  costs  to  the  appellee  as 
the  party  substantially  prevailing. 

Affirmed. 


<129  Va.  672) 

SUSSEX  COUNTY  v.  JARRATT  at  al. 

(Supreme   Court  of  Appeals  of  Virginia. 
March  17, 1921.) 

1.  Taxation  «s»498— Equity  may  restrain  vd- 
authorlzed  assessment  for  preceding  years. 

Equity  had  jurisdiction  to  restrain  county 
from  assessing  taxes  for  preceding  years  after 
expiration  of  period  during  which  levy  thereon 
could  be  made  had  expired,  notwithstanding 
Code  1919,  I  2389,  giving  taxpayer  the  right  to 
apply  to  the  circuit  court  for  relief  where  ag- 
grieved by  assessment,  since  the  remedy  under 
such  statute  exists  only  if  an  assessment  has 
been  made. 

2.  Taxation  ^=s>4l8— Banlc  stoolc  held  not  as- 
sessed where  assessment  did  not  specify 
stockliolders. 

Assessment  Specifying  name  and  place  of 
bank,  amount  assessed,  amount  levied,  and  to- 
tal levy  for  county  and  district,  without  speci- 
fying the  names  of  the  stockholders^  the  num- 
ber of  shares  of  stock  held  by  each  stockhold- 
er, the  value  of  such  stock,  and  the  amount 
of  taxes  due,  as  required  by  Code  1904, 1 1040a, 
for  assessment  of  bank  stock,  held  not  an  as- 
sessment of  such  stock  but  the  assessment  of 
the  bank's  capital  stock. 

3.  Taxation  ^=»i28-^hares  of  stock  taxable 
tliough  capital  is  Invested  In  nontaxalile  se- 
curities. 

The  shares  of  stock  of  a  bank  are  distinct 
and  different  from  its  capital  and  may  be  tax- 
ed though  the  capital  itself  be  invested  in  non- 
taxable securities. 

4.  Taxation  ^==»3 19(1)— Assessments  must  be 
made  in  manner  prescribed  by  law. 

Officers  must  make  their  assessments  in 
the  manner  prescribed  by  law. 

5.  Taxation  ^==»30l (I)— Assessment  must  rest 
upon  proper  levy. 

Every  assessment  must  rest  upon  a  proper 
levy  of  a  tax,  and  if  there  is  no  levy  there 
can  be  no  assessment. 

6.  Taxation  ^==>295,  309— Difference  between 
"levy"  and  "assessment"  stated. 

The  **levy"  of  taxes  is  a  legislative  func- 
tion and  declares  the  subject  and  rate  of  tax- 


ation, while  "assessment^  fs  quasi  Judicial 
and  consists  in  making  a  list  of  the  taxpayer's 
property  and  fixing  its  valuation  for  appraise- 
ment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assess- 
ment; Levy.] 

7.  Taxation  ^=s>406— Assessment  for  omitted 
years  unautliorized  wliere  there  was  do  levy 
during  such  years. 

Commissioner  of  revenue  could  not  assess 
shares  of  bank  stock  for  taxes  for  previous 
years  under  Code  1904,  |  508^  where  there 
had  been  no  levy  on  such  sharee  of  sto<^  dar- 
ing such  previous  years. 

8.  Taxation  ^=s>300— Levy  of  tax  against  ^real 
and  personal  property"  held  not  a  levy 
against  shares  of  bank  stock. 

Board  of  supervisors'  order  that  a  tax  be 
levied  against  "real,  personal  property  of  the 
county"  held  not  a  levy  on  sharee  of  bank 
stock  under  Code  1904,  |  1040a,  providing  for 
taxation  of  bank  stock. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Person- 
al Property;  Real  Property.] 

9.  Statutes  ^=s>245— Statute  construed  la  fa* 
vor  of  taxpayer  against  government 

Statutes  imposing  taxes  are  to  be  con- 
strued most  strongly  against  the  government 
and  in  favor  of  the  dtisen,  and  are  not  to  be 
extended  by  implication  beyond  the  dear  Im- 
port of  the  language  used. 

10.  Taxation  ^S9»496— Court  not  empowered  to 
make  levy  omitted  In  previous  years. 

The  court  has  no  power  to  make  a  levy  for 
taxes  omitted  in  previous  years,  since  neither 
the  commissioner  of  revenue,  nor  the  lx>ard  of 
supervisors,  having  failed  to  order  levy,  had 
power  to  make  levy  for  such  bade  taxes. 

11.  Taxation  ^=^9301(3)- Board  of  supervisors 
not  empowered  to  make  levy  omitted  during 
previous  years. 

Board  of  supervisors,  having  failed  to  or- 
der a  levy  on  bank  stock  for  certain  years, 
had  no  authority  to  order  a  levy  for  taxes  for 
such  years  in  succeeding  years. 

Appeal  ftom  Circuit  Court,  Sussex  County. 

Consolidated  suits  by  B.  F.  Jarratt  and  by 
S.  B.  Grant  against  the  County  of  Sussex. 
Decree  for  complainants^  and  defendant  ap- 
peals.   AJfirmed. 

Tho&  H.  Howerton,  of  Waverly,  and  Ba> 
ford  &  Peterson,  of  Lawrenceville,  for  ap- 
pellant. 

Geo.  Bryan,  of  Ridxmond,  and  Wm.  B. 
Cocke,  of  Stony  Cteek,  for  appellees. 

SAUNDERS,  J.  These  are  two  suits  in 
equity,  brought,  respectively,  by  S.  B.  Grant, 
for  himself  and  other  stockholders  similarly 
situated,  and  B.  F.  Jarratt,  suing  in  lik«^ 
fashion,  against  the  county  of  Sussex.  Ttie 
complainant  Grant  is  the  owner  of  one  share 
of  the  capital  stock  of  the  Bank  of  Waveriy, 


«=9For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DlgesU  and  Indexes 
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and  the  ccxnplalnaxit  Jarratt,  of  88  shares  of 
the  capital  stock  of  the  Bank  of  Stony  Creek, 
both  banks  situate  in  the  county  of  Sussex. 
The  object  of  these  suits  was  to  enjoin  the 
treasurer  of  said  county  from  levying  cer- 
tain taxes  alleged  to  be  due  by  the  said  com- 
plainants to  the  said  county  for  the  years 
1912,  1918,  and  1914.  This  alleged  claim  of 
the  county  arose  in  the  following  fashion: 
The  board  of  supervisors  of  the  county  of 
Sussex  did  not  make  a  levy  for  the  years 
1912,  1918,  and  1914  on  the  shares  of  the 
stock  of  banks  in  that  county.  Some  years 
later  the  board  essayed  to  collect  these  taxes. 
Its  first  order  to  this  end  was  made  on  De- 
cember 20,  1917,  and  is  as  follows: 

"Walter  Harrison,  commiasloner  of  revenue 
for  district  No.  1,  is  directed  to  assess  back 
taxes  on  bank  stock  in  district  No.  1  for  tiie 
years  1912,  1913  and  1914,  and  report  at  next 
meeting  of  this  board." 

The  second  order  was  made  at  a  meeting 
of  the  board  on  January  7,  1918: 

"Ordered  that  O.  O.  Wrenn,  commissioner  of 
the  revenne  for  district  No.  2,  be  and  he  is 
hereby  instracted  to  make,  a  levy,  assessing  the 
banks  in  district  No.  2  with  levy  for  the  coun- 
ty and  district  purposes  for  the  years  1912, 
1918,  and  1914,  in  accordance  with  an  order 
heretofore  entered  in  this  matter,  and  the  clerk 
is  instructed  hereby  to  certify  a  copy  of  same 
to  said  G.  O.  Wrenn,  commissioner  of  the 
revenue. 


) 


If 


This  order  Is  not  very  clear,  inasmuch  as 
it  directs  the  commissioner  in  district  No.  2 


.  In  January,  1918,  the  commiasloner  of  the 
revenue  for  district  Na  1  made  an  assess- 
ment for  the  years  referred  to  In  the  order 
of  December  20,  1917.  This  assessment,  as 
will  be  noted  from  a  copy  of  the  same,  was 
upon  the  banks  in  the  commissioner's  dis- 
trict, and  on  the  aggregate  amount  of  their 
capital.  It  ccmtained  neither  the  names  of 
the  stockholders  of  the  banks,  nor  the  num- 
ber of  shares  held  by  them  re£9>ectively.  This 
assessment  is  as  follows: 

Bank  Stock  oi*  the  Banks  of  Stont  Cbsbk 


AND  jAfiBATT. 

s 


Name  of  Peraon   Residence 
Bank  of  Stony   Stony  Creek 

Creek  Va. 

1912  " 

ISlf  * 
1914 


IS.020.00 
18.300.00 
20,900.00 


1.20  216.24 
1.15  210.46 
1.20       271.90 


The  assessment  of  the  Bank  of  Jarratt  la 
to  the  like  effect  as  the  above,  and  need  not 
be  given. 

About  this  same  time  the  commissioner  of 
the  revenue  for  district  No.  2  reported  under 
the  order  of  January  17,  1918.  He  testifies 
that  he  was  instructed  by  the  board  to  assess 
the  bank  stocks  in  his  district  for  county  and 
district  purposes  for  the  years  1912, 1913,  and 
1914.  He  filed  his  record  book  showing  his 
official  action  under  this  instruction.  All  the 
banks  in  his  district  were  assessed  in  the 
same  fashion,  so  that  an  extract  as  to  one 
bank  only  will  be  sufficient  in  this  connection. 


Bank  of  Waverly,  1912, 
Wavcrly,  Va, 

"       *•  -        1912. 

"       -  -        1914, 


As.  Capital 

Gen.  Co. 

Co.  Sch. 

DUtRd. 

Dist  Sch. 

ToUl. 

40 

20 

95 

20 

LOS 

95372.79 

281.49 

190.74 

238.43 

190.76 

1.001.41 

40 

20 

20 

80 

LOO 

X03500. 

414.00 

207.00 

207.00 

207.00 

i«oa6.oo 

40 

20 

20 

20 

LOO 

U2000. 

450.82 

225.16 

225.16 

226.19 

1.126.80 

1.245.81 


622.90 


670^9 


622.91 


2462.21 


to  ''make  a  levy  assessing  the  banks  in  his 
district  with  the  levy  for  the  county  and  dia- 
trict  purposes,  for  the  years  1912,  1913,  and 
1914  in  accordance  with  an  order  heretofore 
entered  in  this  matter."  The  order  thereto- 
fore entered  was  an  order  directing  Walter 
Harrison  to  assess  back  taxes  on  bank  stodc 
In  bis  district  (No.  1).  Of  course,  strictly 
fipeakUig,  the  board  could  not  direct  a  com- 
missioner to  make  a  levy,  nor  could  the  com- 
missioner in  district  No.  2  make  a  levy  as- 
sessing the  banks  in  his  district  in  accordance 
vrlth  an  order  directing  the  commissioner  in 
another  district  to  assess  back  taxes  on  bank 
stock  in  that  district  However,  petitioner 
In  error  construes  the  second  order  to  con- 
stitute a  direction  to  the  commissioner  in 
the  6ec(md  district  to  assess  the  "bank  stock" 
In  Ills  district  for  the  years  1912,  1913,  and 
1914,  and  this  construction  will  be  adopted 
for  the  purposes  of  a  deciskm  of  this  con- 
troversy. 

106  S.E.-25 


Ck)mmissioner  Wrenn  testifies  that  his  rec- 
ord is  entitled,  "Assessment  of  Bank  Stocks 
for  County,  District  and  Road  Levies,  for  the 
Year  1917,"  and  under  the  title,  "Name  of 
Person,"  are  listed  for  the  years  1912,  1913, 
and  1914  the  Bank  of  Waverly,  Waverly,  Va., 
the  Bank  of  Sussex  and  Surry,  Wakefield, 
Va.,  and  the  Farmers'  Bank  of  Wakefield. 
Wakefield,  Va.  Further  that  this  was  the 
only  assessment  made  tor  the  years  1912, 
1913,  and  1914  for  county  and  district  purpos- 
es. The  assessments  as  made  supra  for  the 
years  1912,  1913,  and  1914  were  furnished  to 
the  treasurer  of  Sussex  in  December,  1917, 
and  January,  1918.  No  other  assessments  for 
these  years  were  furnished  him  until  some 
time  in  December,  1918,  when  Commissioner 
Wrenn  furnished  him  with  an  itemized  list 
of  the  stockholders  of  the  banks  in  his  dis- 
trict 

Upon  receipt  of  these  alleged  assessments, 
the  treasurer  applied  to  the  banks  for  pay- 
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ment  of  the  taxes,  and  posted  one  notice. 
The  banks  asked  for  a  little  time  for  con- 
sideration. This  was  given.  At  its  expira- 
tion, on  advice  of  counsel,  they  refused  to 
pay  said  taxes.  The  treasurer  prepared  to 
collect  said  taxes.  Thereupon,  in  September, 
1918,  B.  F.  Jarratt,  for  himself  and  other 
stockholders  of  the  Bank  of  Stony  Creek,  and 
S.  B.  Grant,  for  himself  and  other  stockhold- 
ers of  the  Bank  of  Waverly,  filed  their  respec- 
tive bills  in  equity  against  the  county  of  Sus- 
sex for  the  purposes  stated,  supra. 

These  causes,  by  consent  of  counsel,  were 
consolidated.  Demurrers  and  answers  were 
respectively  filed,  and  depositions  taken. 

On  the  hearing,  the  court  overruled  the  de- 
murrers, entertained  the  bills,  and  enjoined 
the  treasurer  of  Sussex  county  from  taking 
any  steps  to  collect  the  taxes  alleged  to  be 
due  to  Sussex  county  upon  complainants' 
shares  of  stock  in  their  respective  banks,  for 
the  years  1912,  1913,  and  1914.  An  appeal 
from  this  decree  was  allowed  by  one  of  the 
Judges  of  this  court 

By  a  stipulation  of  counsel,  it  was  agreed 
that  the  cases,  supra,  should  be  considered  as 
test  cases,  in  the  matter  of  the  several  liabil- 
ities of  the  several  banks  of  Sussex  county 
and  their  respective  stockholders,  for  county 
taxes  alleged  to  be  due  to  the  county  of  Sus- 
sex for  the  years  1912, 1913,  and  1914. 

The  same  parties  who  are  complainants 
above  endeavored  to  secure,  by  motion,  the 
same  relief  sought  in  their  bills  in  equity. 
These  motions  were  dismissed  in  the  circuit 
court  of  Sussex  county,  and  writs  of  error 
were  secured  to  the  rulings  of  the  court  by 
the  county  of  Sussex. 

The  same  stipulations  were  made  between 
counsel  in  respect  of  these  motions  as  were 
made  in  regard  to  the  bills  in  equity.  Should 
the  proceedings  in  equity  be  sustained,  there 
will  be  no  occasion  to  make  further  reference 
to  these  motions. 

Appellant,  the  county  of  Sussex,  assigns 
the  following  errors  In  the  consolidated  pro- 
ceedings in  equity: 

First  The  court,  sitting  as  a  court  of 
equity,  was  without  Jurisdiction,  and  erred 
in  refusing  to  dismiss  the  bllls^  and  require 
the  plaintiffs  to  proceed  by  motion  under  sec- 
tion 571  of  the  Code  1887. 

Second.  The  court,  on  the  merits,  erred  in 
affording  the  relief  prayed  by  the  plaintiffs, 
instead  of  requiring  them  to  pay  the  levies 
with  which  they  were  properly  chargeable, 
and,  to  that  end,  exercising  its  power  to  cor- 
rect defects  and  irregularities,  if  any,  in  the 
assessments. 

The  act  of  February  24,  1916,  provides 
that— 


Ml 


*No  suit  for  the  purpose  of  restraining^  the 
collection  or  assessment  of  any  tax,  state  or 
local,  shall  be  maintained  in  any  court  of  this 
commonwealth,  except  when  the  party  has  no 
adequate  remedy  at  law."    Laws  1916,  c.  64. 


A  person  assessed  with  county  levies,  and 
aggrieved  by  such  assessment,  can  apply  for 
relief  to  the  circuit  court  of  the  county  where- 
in such  assessment  was  made,  under  section 
2389,  Code  1919  (sec.  671,  Code  1887);  but 
by  the  very  terms  of  this  section  the  remedy 
is  afforded  only  to  parties  who  have  been 
assesse<)  and  who  are  aggrieved  thereby.  An 
assessment  is  a  sine  qua  non  of  relief  under 
this  section. 

[1]  Appellant  urges  that  the  trial  court 
was  without  Jurisdiction  in  equity  in  the  case 
in  Judgment,  and  cites  Commonwealth  v. 
Tredegar  Co.,  122  Va.  506,  95  S.  B.  279,  and 
Barrow  v.  Prince  Edward  Co.,  121  Va.  1,  92 
S.  E.  910.  In  both  of  these  cases  the  court 
held  that  the  remedy  at  law  was  full  and 
complete — in  a  word,  adequate  to  afford  the 
relief  sought  in  equity.  Hence  the  Jurisdic- 
tion of  equity  was  excluded  by  the  very  terms 
of  the  statute.  It  may  be  conceded  that  if 
there  was  an  assessment  of  taxes  against  the 
complainants  in  the  case  under  consideration, 
however  erroneous  such  assessment  may  have 
been,  the  authorities,  supra,  would  be  in 
point,  and  the  decree  of  the  circuit  court 
must  be  reversed.  But  the  circuit  court  held, 
upon  the  facts,  that  there  had  been  no  such 
assessment,  and  that  the  remedy  by  motion 
did  not  apply.  The  following  is  taken  from 
the  opinion  of  the  circuit  court: 

'*The  court  is  also  of  the  opinion  that  the 
complainants*  remedy  is  in  equity,  and  not  un- 
der the  statute  for  the  correction  of  erroneous 
assessments.  To  give  jurisdiction  under  the 
statute,  there  must  be  an  assessment,  and  a 
person  aggrieved  by  such  assessment  (sections 
567  and  571).  In  Main  Street  Bank  v.  Citv 
of  Richmond,  122  Va.  574,  95  S.  B.  386,  decid- 
ed March  21,  1918,  the  court  says: 

"  'It  is  unnecessary  for  us  to  consider  in 
this  case,  whether  or  not  the  error  on  the  part 
of  the  officials  of  the  bank  can  be  corrected  up- 
on the  motion  of  any  stockholder  who  may  be 
entitled  to  relief;  it  is  clear  that  it  cannot  be 
corrected  upon  the  motion  of  the  bank,  under 
sections  567  and  571,  for  its  property  has  not 
been  assessed  and  its  funds  are  in  no  way  in- 
voleed.* " 

See,  also.  Commonwealth  ▼.  Carter's  Ex'x» 
126  Va.  469,  102  S.  E.  58,  Withers  v.  Jones, 
126  Va.  524,  102  S.  E.  68,  in  which  the  court 
held  that  as  the  appellants  were  without 
remedy  at  law,  the  statute  had  no  applica- 
tion to  the  cause  before  them.  It  is  very  evi- 
dent from  the  citations  made  that  we  must 
determine  primarily  whether  the  complain- 
ants, supra,  were  aggrieved  by  an  assessment 
of  their  property.  Once  this  determination 
is  made,  a  conclusion  on  the  question  of  ja* 
risdlction  will  be  easily  derived. 

The  statutes  prescribe  how  bank  stocks 
shall  be  taxed  for  state  and  county  pur];>oses. 
The  law  applicable  to  taxation  of  bank  stock 
for  the  yeara  1912,  1913,  and  1914,  so  far  aa 
the  state  tax  was  concerned,  was  contained 
in  Acts  1912,  p.  19.    This  law  provided  that 
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DO  tax  should  be  assessed  upon  the  capital 
of  any  bank,  but  that  the  stockholders  in 
such  bank  should  be  assessed  and  taxed  on 
their  shares  of  stock  therein.  The  banks 
are  required  to  report  lists  of  all  the  shares 
of  stock,  and  of  their  stockholders,  and  the 
actual  value  of  the  shares  of  stock  held  by 
each  stodkholder. 

The  commissioner  of  the  revenue,  upcm  the 
receipt  of  these  reports,  is  required  to  assess 
each  stockholder  upon  the  value  of  the 
shares  of  stock  owned  by  him  as  reported, 
less  certain  deductions.  Three  assessment 
lists  are  to  be  made  out,  one  for  the  bank, 
one  for  the  auditor,  and  the  other  for  the 
commissicNier. 

The  law  applicable  to  the  taxation  of  bank 
stocks  for  county  purposes  during  the  years 
1912,  1913,  and  1914  was  section  1040a  of 
the  Code  of  1904,  as  follows: 
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'(1)  Hereafter  each  county  or  city  in  which 
any  bank,  either  national  or  state,  is  so  located 
may,  subject  to  the  conditions  mentioned  be- 
low, tax  all  the  shares  of  stock  issued  by  any 
BQch  bank  so  located  within  iia  limits  at  the 
same  rate  as  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individuals  residing  in 
such  county  or  city. 

"(2)  That  in  so  taxing  said  shares  the  said 
county  or  dty  authorities,  respectively,  shall 
follow  the  mode  of  assessment  and  manner  of 
collection  prescribed  by  statute  for  the  collec- 
tion of  state  taxes  upon  said  shares."  Acts 
1889-90,  p.  Ill;    Acts  1902-03-04,  p.  412. 

This  statute  very  explicitly  provides  that 
in  respect  of  taxing  bank  shares  by  a  county, 
the  proper  authorities  must  follow  the  mode 
of  assessment  and  manner  of  collection  pre^ 
scribed  in  respect  of  state  taxes  upon  such 
shares. 

[2]  Looking  to  the  reports  of  the  commis- 
sioners, cited  supra,  it  will  be  seen  that  these 
officers,  in  the  alleged  assessments  of  1917 
and  1918,  did  not  comply  in  a  single  respect 
with  the  requirements  of  the  statute  pre- 
scribing the  mode  in  which  bank  stock  shall 
be  assessed  for  county  purposes;  The  names 
of  the  stockholders,  the  number  of  shares  of 
stock  held  by  each,  and  the  value  of  the 
same,  and  the  amount  of  taxes  respectively 
due,  are  not  afforded.  The  several  banks  are 
named  as  the  parties  assessed  for  the  years 
1912,  1913,  and  1914,  the  property  taxed  in 
each  case  is  the  capital  of  the  bank,  and 
the  total  tax  is  the  aggregate  produced  by 
the  several  rates  on  this  capital.  It  ap- 
pears, therefore,  from  the  record,  that  what- 
ever the  commissioners  may  have  had  in 
mind,  they  actually  assessed  the  capital 
stock  of  the  banks.  Of  course.  It  is  true  that 
the  aggregate  oif  the  stock  held  by  the  ihdi- 
▼Idual  stockholders  is  the  capital  of  a  bank, 
but  the  shares  are  different  from  the  capi- 
tal»  and  an  assessment  of  the  capital  is  not 
an  assessment  of  the  shares  in  the  names 
at  tlie  several  stoddiolders. 


[3]  "The  shares  of  stock  of  a  bank  are  dis* 
Unct  and  different  from  its  capital  and  may 
be  taxed  though  the  capital  itself  be  invest- 
ed in  nontaxable  securities."  Union  Bank 
V.  City  of  Richmond,  94  Va.  316,  26  S.  E.  821. 

[4]  Officers  must  make  their  assessments 
in  the  manner  prescribed  by  law.  "The  of- 
ficers of  the  state,  in  the  collection  of  rev- 
enue, are  as  much  bound  to  observe  the  law 
and  proceed  in  the  mode  pointed  out  by  the 
statute  as  an  individual  is  required  to  ob- 
serve the  law  in  the  enforcement  of  any 
right"    People  v.  Biggins.  96  111.  481. 

Assessment  beihg  an  indispensable  element 
of  jurisdiction  in  the  statutory  remedy,  and 
assessment  of  the  banks'  capital  not  being 
an  assessment  of  the  shares  of  stock  owned 
by  the  stockholders^  the  complainants  in  the 
case  in  judgment  had  no  adequate  remedy  at 
law  with  which  to  meet  the  threatened  at- 
tack upon  their  property.  The  statute  ex- 
cludes the  jurisdiction  of  equity  in  those 
cases  only  in  which  the  remedy  at  law  Is 
complete  and  effective.  The  trial  court  did 
not  err  in  holding  that  the  complainants' 
remedy  was  in  equity. 

Appellant  contends  that  if  the  jurisdiction 
of  equity  is  sustained,  the  court  can  proceed 
to  make  a  proper  assessment  for  the  years 
in  controversy — in  a  word,  that  the  court 
can  now  do  what  the  commissioners  should 
have  done  when  they  assessed  the  capital 
of  the  banks  for  the  omitted  years.  Conced- 
ing this  contention  to  be  sound,  it  becomes 
necessary  to  ascertain  what  the  commission- 
ers might  have  done  under  the  orders  of 
the  board  cited  heretofore. 

These  orders  conferred  no  authority  ui)on 
the  commissioners  of  the  revenue  to  make 
nunc  pro  tunc  assessments  for  the  omitted 
years.  That  authority,  however,  is  afforded 
by  section  508  of  the  Code. 

"Under  section  508  of  the  Code  [Qf  1904],  it 
is  the  dnty  of  the  commissioner  of  the  revenue 
to  assess  for  taxation  any  property  which  he 
finds  has  not  been  assessed  for  taxation  for  any 
previous  years  within  the  limits  prescribed  by 
that  section."  Commonwealth  v.  Tredegar  Co., 
supra. 

[6-7]  Hence  it  was  the  duty  of  the  Com- 
missioners, apart  from  the  suggestions  of  the 
board,  to  assess  for  taxation  within  the  pre- 
scribed limits  any  property  which  upon  as- 
certainment appeared  to  have  been  omitted. 
But  "the  subsequent  assessment  must  be 
made  in  the  manner  and  within  the  time 
prescribed  by  law."  Commonwealth  v.  Unit- 
ed Cigarette  Machine  Co.,  120  Va.  835,  92  S. 
El.  901.  Every  atssessment  rests  upon  a 
proper  levy  of  a  tax.  In  fact,  it  may  be  said, 
no  levy,  no  assessment  "Ijevy  and  assess- 
ment have  very  different  meanings.  The 
levy  of  taxes  is  a  legislative  function,  and 
declares  the  subject  and  rate  of  taxation.'* 
Hilliard  on  Taxation,  p.  290.  "Assessment  is 
quasi  judicial,  and  consists  In  making  a  list 
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of  the  tazpeyer^B  property,  and  fixing  its 
valuation,  or  appraisemdent*'    Id.,  291. 

"The  first  step  in  taxation,  whether  by  the 
state  or  inferior  political  subdivisions  of  the 
state,  is  the  levy  by  the  proper  legislative  body. 
Until  this  is  done,  there  can  be  no  assessment, 
or  collection."  27  Am.  &  Eng.  Ency.  L.  (2d 
Ed.)  p.  730. 

"It  is  elementary  that  property,  however  tax- 
able, that  is,  ho|7ever  liable  to  taxation,  can- 
not be  assessed  and  subjected  to  consequent 
taxes  unless  the  authority  which  had  the  right 
to  speak  has  been  heard  thus  to  command.  In 
other  words,  property  in  itself  taxable  cannot 
be  assessed  and  be  made  to  contribute,  by  tax- 
ation, to  government  expenses,  where  the  prop- 
er authority  has  not  directed  its  assessment." 

"Since  it  is  a  settled  principle  that,  however 
dear  the  power  may  be,  or  even  the  duty,  of 
the  legislative  body  to  levy  a  tax  on  any  par- 
ticular species  of  property,  until  that  power 
has  been  exerted  the  burden  cannot  be  imposed 
and  the  legislative  intent  to  impose  a  tax  must 
be  explicitly  and  distinctly  shown.  It  cannot 
be  extended  by  implication  beyond  the  dear 
import  of  the  language  used.  Hence,  where 
there  was  no  legislative  enactment  directing  the 
assessment  on  a  man's  income,  such  income 
could  not  be  assessed  and  payment  of  the  tax 
enforced." 

"The  levy,  that  is,  the  governmental  act  which 
determines  that  a  tax  shall  be  laid,  as  distin- 
guished from  the  levy  on  property  incident  to 
the  enforcement  of  the  collection  of  the  tax, 
has  been  embodied  in  constitutional  provisions 
in  some  of  the  states  without  the  assistance  of 
the  Legislature;  but,  as  a  general  rule,  a  levy 
can  be  made  only  by  legislative  enactment  or 
authority,  within  the  limits  and  in  the  form 
prescribed  by  the  organic  law,  and  by  a  duly 
authorized  and  properly  constituted  body. 
Thus,  where  a  law  required  a  county  levy  to 
be  laid  by  a  majority  at  least  of  the  justices 
of  the  county,  it  was  held  that  any  less  number, 
although  they  might  constitute  a  court  for  a 
different  purpose,  had  no  jurisdiction  in  the 
case  of  a  levy."   Id. 

• 

It  becomes,  therefore,  necessary  to  Inquire 
whether,  if  the  court  should  now  undertake 
to  make  an  assessment  of  the  bank  stock 
for  the  years,  1912,  1913,  and  1914,  upon  the 
theory  that  the  court  can  do  what  the  com- 
missioners should  have  done,  that  assessment 
would  rest  npoa  any  levy  of  local  taxes  for 
snch  years. 

It  is  contended  by  appellant  that  the  word 
**may,"  in  section  1040a,  providing  for  taxa- 
tion of  bank  stock  by  counties,  means  "must." 
If  It  means  "must,"  the  query  would  still 
recur:  Did  the  supervisors  of  Sussex  county, 
by  appri^riate  orders,  levy  a  tax  on  bank 
stock  within  said  county  during  the  said 
years? 

The  orders  of  the  board  of  supervisors  of 
Sussex  county  ordering  levies  for  the  sev- 
eral years  1912,  1913,  and  1914  are  the  same. 
Hence  we  need  cite  only  the  orders  for  one 
year,  the  year  1912.  These  orders  are  as  fol- 
lows: 
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At  a  meeting  of  the  board  of  supervisors  for 
the  county  of  Sussex,  held  at  the  courthouse 
thereof,  Thursday,  May  the  10,  1912: 

"Ordered  that  a  levy  of  forty  cents  on  the 
one  hundred  dollars  assessed  value  of  the  real 
and  personal  property  of  the  county  be  laid  for 
general  county  purposes. 

"Ordered  that  a  levy  of  twenty  cents  on  the 
one  hundred  dollars  assessed  value  of  the  real 
and  personal  property  of  the  county  be  laid  for 
the  county  free  schools,"  etc. 

"Ordered  that  a  tax  be  levied  on  the  capital 
invested,  used  or  employed  by  the  merchants 
in  the  conduct  of  their  business  in  accordance 
with  an  act,"  etc. 

[8]  It  is  insisted.  In  substance,  that  as 
bank  stocks  are  personal  property  the  words 
"assessed  value  of  the  real  and  personal 
property  of  the  county  of  Sussex,"  included 
bank  stocks  in  the  county,  and  were  efficient 
to  levy  a  tax  on  same  without  regard  to  the 
intent  of  the  board  at  the  time  these  words 
were  used.  With  that  contention  we  cannot 
agree.  A  board  need  not  consciously  have  In 
mind  every  species  of  personal  property  when 
a  levy  is  ordeilBd,  to  affect  it  with  the  levy» 
but  property  that  they  specifically  do  not 
intend  to  tax  will  not  be  taxed  merely  be- 
cause general  words  are  used.  Further,  It 
is  doubtful  whether,  standing  alcme,  the 
words  used  would  levy  a  tax  on  bank  stock. 

Section  1040a  prescribes  that — 

"A  county  may  tax  all  shares  of  stock  issned 
by  a  bank,*'  etc.,  "at  the  same  rate  as  is  as- 
sessed upon  other  moneyed  capital  in  the  hands 
of  individuals  residing  in  such  county.* 
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The  language  used  in  this  section  suggests 
that  a  county  intending  to  tax  bank  stock 
should  use  language  more  spedfic  than  the 
general  terms  used  by  the  board  in  the  orders 
cited.  Moneyed  capital  is  a  form  of  personal 
property,  but  it  is  taxed  by  a  special  order 
in  the  orders,  supra,  to  wit: 

"Ordered  that  a  tax  be  levied  on  the  capita] 
invested,  used,  or  employed  by  the  merchsmts 
of  the  county,"  etc. 


Moreover,  the  board  that  used  the  words 
"real  and  personal  property  of  the  county'* 
did  not  construe  them  to  include  bank  shares. 
No  effort  w.as  made  during  the  years  1912» 
1913,  and  1914  to  have  the  bank  stocks  as- 
sessed under  these  orders.    Further,  the  mem- 
bers of  the  board  testify  that  they  did  not  in* 
tend  to  tax  bank  shares  during  these  years. 
The  president  of  the  board  testifies  that  tbey 
designedly  omitted  this  taxation  lest,  it  laid, 
the  banks  would  Increase  the  rate  of  interest 
to  borrowers  in  the  county.    Other  menabers 
of  the  board  do  not  agree  with  the  president 
that  they  did  not  tax  bank  shares  as  a  mat- 
ter of  county  policy,  but  that  they  omitted 
to  do  so  because  they  weret  not  aware   that 
they  possessed  the  necessary  power  of   tax- 
ation.    All   the  witnesses  agree  that    as    a 
matter  of  fact  bank  stock  was  not    taxed 
during  the  years  in  question.   Further,  wben 
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possessed  the  right  to  tax  bank  shares  for 
connty  purposes,  they  did  not  rely  upon  the 
general  language  cited  above  as  sufficient  to 
effect  such  taxation,  but  specifically  included 
bank  stock,  grouping  it  with  capital  invested 
in  mercantile  business,  as  will  appear  from 
the  following  extract  taken  from  the  proceed- 
ings of  the  board  at  its  meeting  to  lay  the 
tax  levy  for  the  year  1915-16: 

''Ordered  that  a  levy  of  55  cents  on  the  one 
hundred  dollars  of  all  the  property  in  the  coun- 
ty of  Sussex,'  both  real  and  personal,  subject 
to  local  taxation,  including  bank  stock,  and 
capita]  invested  or  employed  in  mercantile  busi- 
ness, as  provided,**  etc 

Like  words  were  used  in  the  levy  of  coun- 
ty taxes  in  the  year  1916,  and  presumably 
from  that  time  forward.  Apart  from  the  di- 
rect and  positive  testimony  of  the  members 
of  the  board,  the  above  change  in  the  word- 
ing of  their  orders  very  clearly  shows  that 
the  board  did  not  regard  the  language  used 
in  1912,  1913,  and  1914  aa  levying  a  tax  on 
bank  sto<^. 

[I]  Further,  in  view  of  the  doubt  whether 
the  orders  of  the  years  supra  impose  a  tax 
on  these  stocks,  the  persons  sought  to  be 
charged  with  such  a.  tax  are  entitled  to  the 
benefit  of  the  principle  announced  in  Com- 
monwealth V.  Hutzler,  124  Va.  138,  97  S.  B. 
T75,  as  follows: 

"It  is  well-settled  and  familiar  law  that  stat- 
ntes  imposing  taxes  are  to  be  construed  most  I  f^i^g  ^  taxes  previously  assessed,  there  being 
strongly  against  the  government  and  in  favor   nothing  in  the  charter  authorizing  a  retrospec- 
of  the  dtisen,  and  ^are  not  to  be  extended  by   tive  assessment 

implication  beyond  the  clear  import  of  the  Ian-  j     "n  jg  a  settled  principle  that,  in  the  absence 
gnage  used.    Wherever  there  is  a  just  doubt, !  ©f  legislative  aothority,  a  municipal  corporation 


only  do  in  this  respect  what  the  commission- 
ers might  have  done. 

[11]  The  contention,  however,  is  made  that 
the  orders  of  the  board  of  date  December  20, 
1917,  and  January  7,  1918,  in  some  fashicm 
constitute  a  levy  on  bank  stock  in  the  county 
of  Sussex  for  the  omitted  years.  On  their 
face  these  orders  are  not  levies,  but  even 
conceding  that  they  were  intended  to  have 
that  effect,  and  in  ntmc  x^o  tunc  fashion  to 
levy  a  tax  on  the  shares  of  bank  stock  in 
said  county  for  the  years  referred  to,  the 
lack  of  authority  to  make  such  orders  is  ap- 
parent. 

We  are  not  aware  of  any  statute  empow- 
ering a  board  of  supervisors  to  lay  a  levy  for 
taxes  omitted  in  antecedent  years.    . 

'There  can  be  no  collection  of  taxes  except  In 
the  manner  provided  by  law;  and  back  taxes 
can  be  levied  only  by  special  legislative  authori- 
ty." Commonwealth  v.  United  Cigarette  Ma- 
chine Co.,  120  Va.  842,  92  S.  B.  901. 

"When  authority  is  not  conferred  by  statute, 
county  commissioners  cannot  levy  taxes  upon 
property  for  the  years  that  have  passed,  in 
which  such  property  has  escaped  them." 
Black  well  on  Tax  Titles  (5th  Ed.)  §  298. 

"The  powers  of  a  municipal  corporation  are 
to  be  construed  strictly,  and  the  power  to  tax 
must  be  plainly  and  unmistakably  conferred. 
In  the  absence  of  legislative  authority,  the  cor- 
poration has  no  power  to  levy  back  taxes,  and 
when  the  charter  empowers  the  council  to  order 
the  collection  of  taxes  for  any  year,  this  re- 


that  doubt  should  absolve  the  taxpayer  from 
his  harden." 

See,  also.  Commonwealth  v.  Herbert,  127 
Va. ,  103  S.  E.  645,  where  it  is  stated: 

'^t  is  a  well-settled  and  a  just  and  important 
mle  in  the  construction  of  all  tax  laws,  •  ♦  ♦ 
that  no  tax  shall  be  exacted  from  the  citizens 
of  the  Commonwealth  except  in  those  cases 
which  are  clearly  embraced  within  the  taxing 
atatnte.** 

To  the  same  effect,  Brown  v.  Common- 
wealth, 98  Va.  366,  36  S.  E.  485: 

••Laws  imposing  a  Ucense  or  a  tax  are  strict- 
ly construed,  and  whenever  there  is  doubt  as 
to  the  meaning  or  scope  of  such  laws,  they  are 
eonstmed  more  strongly  against  the  govern- 
ment and  in  favor  of  the  citizen." 

See,  also.  Supervisors  v.  Tallant,  96  Va. 
723.  32  8.  B.  479. 

flD]  We  ard  clearly  of  opinion  that  the 
board  of  sui)ervisors  of  Sussex  county  did 
not  order  a  levy  on  bank  stocks  in  that  coun- 
ty tor  the  years  1912,  1913,  and  1914.  This 
being  so,  upon  discovery  that  there  was  no 
assessment  upon  such  stocks  for  these  years, 
tjiere  was  no  authority  in  the  commissioners 
to  make  an  assessment  for  the  same.  There- 
fore   there  la  no  present  authority  in  this 


has  no  power  to  levy  back  taxes.  Such  authori- 
ty can  exist  only  by  statute." 

2  Dill.  Mun.  Corp.  (4th  Ed.)  |  751. 

"The  powers  and  duties  of  boards  of  super- 
visors ♦  ♦  ♦  are  fixed  by  statute,  and  they 
have  no  other  powers  than  those  conferred  ex- 
pressly or  by  necessary  implication.'*  Super- 
visors V.  Powell,  95  Va.  635,  29  S.  B.  682. 

Hence,  even  if  the  orders,  supra,  were  in- 
tended to  operate  as  levies  on  bank  stock  In 
the  county  of  Sussex  for  the  omitted  years, 
they  were  invalid. 

Our  conclusions  summarized  are: 

First  There  was  no  levy  on  bank  shares 
in  the  county  of  Sussex  for  county  purposes, 
during  the  years  1912,  1913,  and  1914. 

Second.  That  as  there  was  no  levy  made 
on  such  shares  during  the  years  when  it  was 
competent  for  the  board  to  make  a  levy,  the 
board  lacked  the  authority  to  make  this  levy 
in  succeeding  years. 

Third.  That  as  there  was  no  levy  on  these 
shares  during  the  years  in  question,  and  no 
authority  to  make  it  in  succeeding  years,  the 
commissioners  in  succeeding  years  could  not 
assess  said  shares  for  taxation. 

Fourth.  That  this  court  has  no  present  au- 
thority to  do  what  the  board  of  supervisors 
and  commissioners  of  fhm  revenue  for  Su«- 
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sex  county  cannot  now  do — ^that  Is,  **levy 
taxes  upon  property  for  years  that  are  passed 
in  which  such  property  escaped,"  or  assess 
such  property  for  taxation  when  no  levy  has 
been  made. 

We  find  no  error  in  the  decree  of  the  cir- 
cuit court  of  Sussex  county  of  date  January 
30,  1919,  and  that  decree  is  affirmed. 

Affirmed. 

BURKS  and  SIMS,  JJ.,  absent 


<128  Va,  521) 

STANDARD  ICE  CO.,  Inc..  v.  LYNCHBURG 
DIAMOND   ICE   FACTORY. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1921.) 

1.  Sales  ^=>7I (4)— Agreement  to  deliver  "full 
oapaoity  ef  the  plant"  held  to  have  reference 
to  daily  oapaclty. 

A  contract  for  the  sale  and  purchase  of 
ice,  requiring  plaintiff  to  furnish  "the  full 
capacity  of  the  plant'*  when  desired  by  defend- 
ant, hefd  to  require  plaintiff  only  to  furnish 
full  capacity  daily,  and  not  to  contemplate 
weekly  capacity,  and  defendant  could  not  de- 
mand on  any  one  day  any  more  than  the  capac- 
ity of  the  plant  on  that  day. 

2.  Contracts  ^=s>  1 55— Clause  construed  against 
party  In  whose  favor  it  was  inserted. 

If  there  is  a  doubt  as  to  the  construction 
of  a  certain  feature  of  a  contract,  it  should 
be  resolved  against  the  party  in  whose  favor 
it  was  inserted,  since  such  language  should  be 
regarded  as  that  of  such  party,  but  such  rule 
should  not  be  invoked  where  the  language  of 
the  contract  is  dear. 

3.  Contracts  <d==>170(i)— Sales  (S=s>7l(l)— 
Construction  by  parties  persuasive;  seller 
could  waive  strict  compliance  with  contract 
without  losing  right  to  Invoke  subsequently. 

Where  ice  coiqpany  agreed  to  sell  ice  to 
defendant  up  to  a  certain  amount  on  any  par- 
ticular day  on  notice,  it  did  not  lose  the  right 
to  invoke  a  strict  compliance  with  the  contract, 
whenever  it  saw  fit  to  do  so  at  a  later  date, 
by  reason  of  having  delivered  more  ice  than 
it  was  required  to  do  when  demanded  by  the 
defendant,  although  a  course  of  dealing  will 
place  a  practical  construction  on  a  contract  in 
cases  where  the  rights  of  the  parties  are 
doubtful. 


4.  Contracts  ^=9|56— EJusdem  generis  rule  to 
be  sparingly  applied. 

The  ejusdem  generis  rule  is  to  be  spar- 
iugly  and  cautiously  applied. 

5.  Contracts  <S=:»  156— Statutes  ^=s>l94— '^EJus- 
.    dem   generis  rule"  defined. 

The  ejusdem  generis  rule,  which  applies 
alike  to  statutes  and  contracts,  requires  that 
where  general  words  follow  particular  words 
the  former  are  regarded  to  be  applicable  to 
the  persons  or  things  particularly  mentioned, 
and  the  rule  applies  even  if  the  general  words 
are  broad  enough  to  cover  other  persons  and 


things,  unless  something  in.  the  instrument 
plainly  indicates  that  they  are  to  be  other- 
wise applied. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series  Ejus- 
dem Generis.] 

6.  Sales  ^=s>85 (2)— Seller  of  Ice  not  rolievsd 
from  delivery  by  sickness  of  employees. 

An  ice  company,  agreeing  to  furnish  ice 
demanded  by  defendant  daily  up  to  a  certain 
amount,  was  not  exempt  from  liability  for 
failure  to  supply  ice  during  a  period  of  nine 
days  in  October,  1918,  when  it  was  unable  to 
operate  its  plant  because  of  sickness  among 
its  employees  under  a  clause  in  the  contract 


*    *    * 


18  par- 


that,  '*In  the  event  the  plant 
tially  disabled  by  breakdown,  fire,  high  water, 
washout,  or  from  any  other  causes  whatsoever 
beyond  its  control,  it  shall  not  be  required  to 
furnish  any  ice,'*  etc. 

7.  TrIaJ  ^=:>253(I0)— linstruction  not  objec- 
tionable as  Ignoring  duty  of  plaintiff  teller 
of  ice. 

An  instruction  that  if  the  jury  believed 
that  defendant  failed  to  take  a  minimum  of  ice 
contracted  for  during  certain  months,  then 
they  should  find  for  the  plaintiff  and  assess 
damages  at  such  a  sum  as  it  may  have  lost 
etc.,  was  not  open  to  the  objection  that  it  was 
confined  to  the  duty  of  the  defendant  to  take, 
and  ignores  the  duty  of  the  plaintiff  to  furnish, 
the  minimum  quantity  of  ice  provided  for  is 
the  contract,  as  the  jury  could  hardly  havr^ 
been  unreasonable  enough  to  find  that  def ench- 
ant "failed  to  take  a  minimum,"  or  any  part 
thereof,  which  plaintiff  was  obligated  to  famish 
but  failed  and  refused  to  furnish. 

8.  Sales  ^=»384( 7)— Instruction  as  to  damages 
for  failure  to  take  ice  held  erroneous  In  view 
of  sellei's  o|»portunlty  to  resell. 

In  an  action  involving  damages  for  failure 
of  defendant  to  take  minimum  quantity  of  ice 
provided  under  contract,  an  instruction  that  if 
defendant  failed  to  take  such  minimum  quan- 
tity, jury  should  assess  damages  at  such  sum 
as  plaintiff  "may  have  lost  and  have  been  dam- 
aged by  reason  of  the  failure  to  comply  with 
said  contract  at  ^50  per  ton,"  was  erroneous* 
as  it  might  be  understood  to  mean  that  plain- 
tiff's measure  of  damage  for  every  ton  of  ice 
which  defendant  failed  to  take  within  the  mini- 
mum amount  was  $3.50  per  ton,  when  plaintiff 
was  in  fact  selling  ice  to  other  persons  and 
had  ready  sale  for  all  of  its  ice. 

9.  Damages   ^=:962(4)— Party   most    minimize 
damages  resulting  from  breach  of  contract. 

Where  a  party  is  entitled  to  the  benefit  of 
a  contract  and  can  save  himself  from  a  loss 
arising  from  a  breach  of  it  at  a  trifling  expense 
or  with  reasonable  exertions,  it  is  his  duty  to 
do  it,  and  he  can  charge  the  delinquent  witli. 
such  damages  only  as  with  a  reasonable  en- 
deavor and  expense  he  could  not  prevent. 

EJrror  to  Corporation  Court  of  Lynchbtung, 

Action  by  the  Lynchburg  Diamond  Ice  Fao- 
tory  against  the  Standard  Ice  Company,  Irk- 


^s»For  otber  caaes  see  same  topic  and  K£T -NUMBER  in  all  Key-Numbered  Digests  and  rndexee 
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corporated.    Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Kemp  &  Barksdale,  of  Lynchburg,  for 
plaintiff  In  error. 

T.  J.  O'Brien,  of  Lynchburg,  for  defendant 
In  error. 


agrees  to  hold  for  said  party  of  the  second  part 
and  the  said  party  of  the  second  part  hereby 
agrees  to  accept  the  amount  so  specified. 

**Fourth.  In  consideration  of  the  agreement 

by  said  party  of  the  second  part  to  purchase  of 

said  party  of  the  first  part  ice  as  hereinafter 

set  forth,  the  said  party  of  the  first  part  agrees 

for  itself,  its   successors   and  assigns   that  it 

KELLY,  P.    This  Is  a  writ  of  error  to  a !  will  »ot  sell,  withSn  the  ten  years  above  spod- 

judgment  obtoined  upon  notice  of  motion  by  \  ^^^^  <?  any  other  person  than  the  party  of  the 

the  Lynchburg  Diamond  Ice  Factory,  a  cor- ;  ^^f  ,f/^^^^ 

poration,  against  the  Standard  Ice  Company.    ITf^^^'ehbu^^^^^^^  'o'ne  '.^^e  fJSm  Us  ct' 

Incorporated,  for  a  balance  alleged  to  be  due  I  p^^^te  limits  as  they  now  are  or  may  be  here- 
the  former  from  the  latter  upon  an  account  after  constituted.  The  party  of  the  first  part 
growing  out  of  the  dealings  between  the  par-  g^an  have  the  right  to  sell  ice  to  be  used 
ties  under  a  certain  contract,  which  was  as  ,  outside  of  the  above  limits. 


follows: 

**Memorandum  of  an  agreement,  made  this 
4th  day  of  January,  1912,  between  Lynchburg 
Diamond  Ice  Factory,  party  of  the  first  part, 
and  Standard  Ice  Co.,  Inc.,  party  of  the  sec- 
ond part. 

"Witnesseth,  that  for  and  in  consideration  o^     _      _       _  _ 

the  mutual  advantages  to  be  derived  herefrom  j  ^^^  MondVfoUo^g. 


"Fifth.  The  said  party  of  the  second  part 
agrees  to  pay  said  party  of  the  first  part  for 
all  ice  delivered  unto  him,  the  said  party  of 
the  second  part,  by  the  said  party  of  the  first 
part  on  the  first  day  of  each  and  every  calendar 
month  for  the  ice  so  delivered  within  the  pre- 
vious month.  If  the  first  day  of  said  month 
fall  on  Sunday  payments  shall  be  made  upon 


and  of  one  dollar  ($1.00)  cash  in  hand  paid  by 
each  of  the  parties  hereto  to  the  other,  the 
receipt  of  wMch  is  hereby  acknowledged,  the 
parties  hereto  agree  to  and  with  each  other 
as  follows,*  to  wit: 

*'Fir8t.  That  the  said  party  of  the  first  part 
will,  during  the  ten  (10)  years  next  following 
the  first  day  of  January,  1912,  sell  unto  the 
said  party  of  the  second  part  merchantable 
ice  suited  for  retail  family  trade  in  the  city  of 
Lynchburg  at  the  rate  of  three  dollars  and  fifty 
cents  (^.60)  per  short  ton  delivered  upon  the 
platform  of  the  said  party  of  the  first  part  at 
and  after  five  o'clock  a.  m.  each  day,  except 
Sunday,  said  ice  to  be  weighed  by  the  said 
party  of  the  first  part  upon  scales  approved 
by  the  inspector  of  scales. 

"Second.  The  said  party  of  the  first  part 
agrees  to  sell  and  the  said  party  of  the  second 
part  agrees  to  buy  a  minimum  amount  of  ice 
which  shall  equal  five  thousand  (5,000)  tons 
per  year  to  be  distributed  as  follows: 

"In  November,  December,  January  and  Peb- 
roary,  300  tons. 

'In  March,  April,  May  and  June,  1,600  tons. 
'In  July,   August,   September  and  October, 
3,200  tons. 

"And  in  addition  to  said  five  thousand  (5,000) 
tons,  said  party  of  the  first  part  hereby  agrees 
to  furnish  at  the  option  of*  the  said  second 
party,  ice  of  the  aforesaid  quality  and  at  the 
price  above  named  up  to  the  full  making  capac- 
ity of  the  plant  of  the  said  party  of  the  first 


«*i 


•«i 


"Sixth.  In  the  event  the  plant  of  the  party 
of  the  first  part  is  partially  disabled  by  break- 
down, fire,  high  water,  washout,  or  from  any 
other  cause  whatsoever  beyond  its  control,  it 
shall  not  be  required  to  furnish  any  ice  under 
this  contract  until  it  is  able  by  reasonable  dili- 
gence, to  resume  operations,  except  such  ice 
as  it  is  able  to  manufacture  during  that  time, 
and  the  party  of  the  second  part  shall  be  en- 
titled to  a  credit  on  the  minimum  amount  of 
ice  required  to  be  taken  under  this  contract 
for  the  proportionate  time  said  plant  is  shut 
down  or  disabled.  In  event  that  the  plant  of 
the  party  of  the  first  part  is  entirely  destroyed, 
it  shall  be  optional  with  the  said  party  of  the 
first  part  to  rebuild  within  a  reasonable  time 
and  to  continue  this  contract,  and  the  said 
party  of  the  first  part  shall  give  due  notice  to 
the  party  of  the  second  p^rt  of  its  intention 
to  resume  or  discontinue  operations." 

Prior  to  the  making  of  this  contract  both 
parties  mtmufactured,  stored  and  sold  ice,  the 
plaintiff  company  selling  principally  to  Wil- 
liams &  Bamett  Co.,  ice  retailers  in  Lynch- 
burg. Mr.  G.  A.  Bamett  was  president  of  the 
plaintiff  corporation  and  one  of  the  owners  of 
the  Williams  &  Bamett  Co.  When  the  con- 
tract above  quoted  was  made  the  Standard 
Ice  Company  purchased  the  retail  business  of 
Williams  &  Bamett  Ck).,  and  this  resulted  in 
leaving  the  retail  field  in  Lynchburg,  so  far 


part,  namely,  forty-five  (45)  tons  every  twen- 1  as   these   three   companies   were   concerned, 


ty-four   (24)   hours. 

^TRiizd.  The  said  party  of  the  second  part 


exclusively  to  the  Standard  Ice  Company. 
The  parties  to  the  above^uoted  contract 


agrrees  that  in  the  event  that  he  shall  require    have  dealt  with  each  other  constantly  from 


more  than  twenty-five  (25)  tons  of  ice  per  day 
tbat  he  will  notify  in  writing  the  officer  in 
charge  of  the  plant  of  said  party  of  the  first 


the  date  thereof  to  the  present  time.  No  dif- 
ference arose  between  them  with  reference 
to  the  meaning  and  construction  of  the  con- 


r^?;^rw^i^^  Srwin"eS:ct""he"'a^.'   tract  prior  to  the  year  ms.  ^ The  controversy 


amount 

par^  of  the  first  part  to  furnish  under  this 
contract,  the  amount  to  be  stated  as  nearly  ac- 
f-nrate  as  possible  and  within  five  tons  per 
day  of  the  amount  that  shall  be  required  by 
tbe  fluiid  party  of  the  second  part,  and  when  so 
notified  the  said  party  of  the  first  part  hereby 


here  involved  relates  exclusively  to  transac- 
tions during  the  years  1918  and  1919,  and 
arose  because  of  the  increased  cost  and  sell- 
ing price  of  ice. 

We  shall  not  attempt  any  analysis  of  the 
various   items   entering  into  the   plaintiff's 
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daim,  and  the  defenses  and  offsets  offered  by 
tbe  defendant  They  are  intricate  and  con- 
fusing. Tlie  fondan^ental  differences  between 
the  parties  arise  out  of  the  language  of  the 
contract  itself,  and  may  be  stated  as  follows: 

1.  What  is  the  maximum  quantity  of  ice 
which  the  defendant  had  the  right  to  demand, 
and  in  what  daily  quantitieB? 

2.  Did  the  sixth  clause  of  the  contract  ex- 
empt the  plaintiff  from  liability  for  failure 
to  supply  ice  during  a  period  of  nine  days  in 
October,  1918,  when  it  dalmed  to  be  unable 
to  operate  its  plant  because  of  sickness  among 
its  employees? 

The  answer  to  the  first  question  depends 
upon  what  the  contract  means  by  "the  full 
making  capacity  of  the  plant."  Does  it 
mean,  as  plaintiff  contends,  that  the  defend- 
ant is  entitled  upon  proper  notice  to  demand 
a  maximum  of  45  tons  each  day  except  Sun- 
day; or  does  it  mean,  as  the  defendant  con- 
tends, that  no  daily  maximum  is  fixed,  and 
that  it  is  entitled  to  demand  on  any  day  of 
the  week  such  quantity  as  it  may  need  for 
its  retail  trade,  not  to  exceed  In  any  one 
week  more  than  the  total  capacity  of  the 
plant  for  that  week,  including  Sundays? 

[1]  Taking  the  contract  as  a  whole  and 
giving  a  fair  interpretation  to  all  its  provi- 
siona  bearing  upon  this  question,  we  are  of 
opinion  that  ''the  full  capacity  of  the  plant" 
had  exclusive  reference  to  the  daily,  and 
did  not  contemplate  the  weekly,  capacity. 
The  first  clause  provided  for  a  sale  of  ice  "for 
retail  family  trade  •  •  •  delivered  upon 
the  platform  of  the  said  party  of  the  first 
part  at  and  after  5  o'clock  a.  m.  on  each  day, 
except  Sunday."  The  second  clause  provid- 
ed for  a  four-month  minimum,  to  be  taken 
by  the  defendant^  in  each  of  the  three  sec- 
tions into  which  each  year  was  by  the  con- 
tract divide,  which  minimum  even  in  hot 
seasons  was  very  materially  less  than  the 
full  capacity  of  the  plant;  and  this  clause 
further  provided  that  the  defendant  at  its 
option  might  require  the  plaintiff  to  furnish 
ice  "up  to  the  full  maximum  capacity  of  the 
plant  •  ♦  •  namely,  forty-five  (45)  tons 
every  twenty-four  (24)  hours."  The  third 
clause  provided  that  if  the  defendant  should 
require  more  than  25  tons  per  day,  it  should 
notify  the  plaintiff,  in  writing  24  hours  in 
advance,  of  the  amount  which  it  would  ex- 
pect, to  be  stated  as  nearly  accurate  as  pos- 
sible and  within  five  tons  of  the  amount,  and 
that  when  so  notified  the  plaintiff  should 
"hold"  for  the  defendant,  and  the  latter 
should  accept  the  amount  so  specified  in  the 
notice.  The  fourth  clause  obligated  the 
plaintiff  to  refrain,  during  the  period  of  the 
contract,  from  selling  ice  at  wholesale  or  re- 
tail within  the  city  of  Lynchburg,  or  within 
one  mile  of  the  corporate  limits,  but  express- 
ly permitted  sales  outside  of  those  limits. 

[2]  The  parties  are  agreed  that  the  defend- 
ant was  not  bound  to  take  ice  every  day;  that 


it  could  take  25  tons  on  any  day,  exc^t  Sun- 
day, without  notice,  and  could  not  have  more 
than  25  tons  on  any  day  in  the  absence  of 
written  notice,  unless,  of  course,  such  notice 
was  waived  by  the  plaintiff.  The  real  ques- 
tion is,  Could  the  defendant  upon  proper 
notice  demand  more  than  45  tons,  th6  daily 
capacity  of  the  plant,  on  any  one  day?  We 
think  it  is  fairly  clear  from  the  language  of 
the  contract  as  a  whole  that  the  amount  over 
25  tons  per  day  which  the  defendant  could 
require  upon  the  notice  aforesaid  was  in- 
tended to  be  limited  to  the  full  capacity  of 
the  plant  for  the  day  or  days  for  which  the 
notice  was  given.  If  there  be  a  doubt  as  to 
the  construction  of  this  feature  of  the  con- 
tract, it  should  be  resolved  against  the  de- 
fendant as  the  party  in  whose  favor  it  was 
inserted.  Where  various  stipulations  are 
contained  In  a  contract,  some  of  which  are 
particularly  intended  for  the  b^ieflt  of  one 
of  the  parties,  and  others  of  which  are  par- 
ticularly intended  for  the  benefit  of  the  other 
party,  it  is  fair  to  say  that  the  language  of 
such  provisions  should  be  regarded  as  that 
of  the  party  in  whose  favor  they  are  Inserted, 
and  therefore  to  be  construed  most  strongly 
against  such  party.  This  rule  of  construc- 
tion is  not  favored  by  the  courts,  and  should 
not  be  invoked  where  the  language  of  the 
contract  is  clear.  In  this  case  we  think  the 
rule  ought  to  be  applied. 

It  is  strongly  urged  upon  us  that  both 
parties,  when  they  entered  into  the  contract, 
knew  that  the  quantities  of  ice  for  retail  trade 
depended  largely  upon  weather  conditions; 
that  in  Lynchburg  ice  was  not  d^vered  to 
the  retail  trade  on  Sundays;  that  therefore 
the  daily  requirements  would  vary ;  and  that, 
certainly  on  Saturdays,  the  defendant  would 
often  need  as  much  as  two  days*  supply, 
which  would  be  twice  the  daily  maximum  ca- 
pacity of  the  plant    This  argument  is  not 
without  force,  but  it  is  not  conclusive,  and 
other  considerations  appearing  in  the  case 
outweigh  it    The  defoidant  concedes  that 
to     sustain     this     contention     we     would 
have    to    construe    the    third    clause     of 
the  contract  as  m^eanlng  that  the  plaintiff 
might  often  be   required   to  hold  at   least 
one   full   day's* output   In   refrigeration    for 
the    defendant,    and    this,    we    think,    was 
never     contemplated.    What     the     contract 
meant  by  saying  that  the  plaintiff  should 
on  notice  "hold"  the  ice  required  in  excess  of 
25  tons  manifestly  was  that  it  should  make 
no  other  disposition  of  the  excess  for  that 
day.    If  the  defendant  meant  to  require  the 
plaintiff  to  hold  ice  in  storage,  the  contract 
failed  to  say  so.    The  argument,  based  upon 
the  theory  that  the  parties  knew  the  dailjr 
retail  sales  of  ice  would  fiuctuate  with  tUe 
weather,  and  that  more  ice  would  be  requix-- 
ed  on  Saturdays  than  on  other  days,  is  vex-^ 
largely  met  by  the  provisions  of  the  contraot 
itself.    If  the  construction  we  have  placed 
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upon  It  is  correct,  there  still  remains  a  very  i  where.    This  Is  the  frank  explanation  given 


wide  play — from  no  ice  at  all  to  45  tons  In 
any  one  day — ^to  cover  varying  dally  de- 
mands. If  the  daily  maximum  was  insuffi- 
cient on  certain  days.  It  Is  as  reasonable  to 
assume,  in  the  absence  of  more  explicit 
terms  on  the  subject  than  the  contract  con- 
tains, that  the  defendant,  which  had  an  ice 
plant  of  its  own,  would  have  to  take  from 
the  plaintiff  and  store  for  itself  the  extra 
ice  needed  for  such  days,  as  it  would  be  to 
hold  that  the  plaintiff  was  obligated  to  store 
it  for  him. 

[S-B]  It  is  further  very  earnestly  insisted 
that  the  course  of  dealing  between  the  pnrtios 
from  1912  to  1W8  placed  a  practical  con- 
struction on  the  contract  in  accord  with  that 
now  contended  for  by  the  defendant.    The 
dealings  of  the  parties  to  a  contract  in  rela- 
tion to  its  terms  are  often  conclusive  upon 
questions  arising  as  to  its  effect  or  meaning. 
This  may  be  because  the  parties  have  de- 
liberately and  mutually  disregarded  its  plain 
terms,  or  it  may  be  because  they  have  so 
dealt  with  each  other  as  to  definitely  fix  .the 
meaning  of  the  terms  which  would  otherwise 
be  of  doubtful  import.    In  the  former  case 
their  plain  rights  have  been  waived,  and  this 
may  apply  to  either  a  part  or  the  whole  of 
the  period  covered  by  the  contract,  depend- 
ing, of  course,  upon  the  length  of  time  during 
which  the  waiver  has' been  in  operation.    In 
the   latter  case  the  doubtful  rights  of  the 
parties   have  been  fixed  by  their  practical 
dealings  with  each   other.    In   either   case, 
however,  if  their  course  of  dealing  has  been 
of  doubtful  purpose  and  import  respecting 
the  menning  of  the  contract,  such  dealings 
are  themselves  open  to  explanation  and  in- 
terpretation.   In  this  case  it  is  true  that  the 
plaintiff  for  years  delivered  ice  to  the  de- 
fendant in  such  daily  quantities  as  the  latter 
demanded,  regardless  of  any  maximum  pro- 
vided for   in  the  contract.    This  happened 
quite  often  on  Saturdays,  but  also  on  other 
days.    No  point  was  made  of  this,  and  plain- 
tiff charged  and  was  paid  for  the  Ice  at  the 
contract  price,  whether  more  or  less  than  45 
tons  was  delivered  on  any  particular  day.    It 
is  also  true,  however,  that  during  that  period 
the  ice  market  was  apparently  not  very  ac- 
tive, the  price  was  low,  and  both  the  plain- 
tiff and  the  defendant  had  an  average  avail- 
able supply  of  ice  to  an  amount  in  excess  of 
the  demands  of  their  trade.    The  defendant 
sometimes  failed  to  take  as  much  as  the  sec- 
tional minimum  which  he  was  plainly  re- 
quired under  the  terms  of  the  contract  to 
take,  and  was  not  required  to  settle  for  the 
shortage.    In  1918  the  price  and  demand  had 
increased.    Bach    party   then   could  advan- 
tageously use  and  sell  more  ice.    Prior  to 
that  time  It  had  been  to  the  plaintiff's  advan- 
tage to  waive  a  strict  compliance  with  the 


by  the  plaintiff  for  not  insisting  upon  a 
strict  conformity  by  the  defendant  with  his 
contract.  It  is  a  reasonable  explanation,  and 
we  cannot  agree  with  counsel  for  defendant 
in  charging  the  plaintiff  with  bad  faith.  Of 
course,  if  plaintiff  was  trying  to  violate  his 
contract  because  prices  had  advanced,  it  was 
censurable  to  a  high  degree;  if  not,  it  cer- 
tainly had  the  right  to  waive  the  terms  of 
the  contract  for  the  time  and  to  invoke  a 
strict  compliance  therewith  whenever  it 
saw  fit  to  do  so  at  a  later  date.  This,  we 
think,  is  what  was  done.  The  plaintiff  was 
not  given  by  the  lower  court,  nor  do  we  in- 
tend by  anything  we  have  said  to  accord  to 
it  any  rights  which  it  might  have  insisted  up- 
on, but  did  not  assert  under  the  contract  dur- 
ing any  past  period. 

[4-6]  We  come  now  to  the  second  question, 
which  involves  the  sixth  clause  of  the  con- 
tract. It  appears  that  for  nine  days  in  Oc- 
tober, 1918,  the  plaintiff  failed  to  furnish  all 
the  ice  which  the  defendant  was  entitled  to, 
because  it  v^as  prevented  from  operating  its 
plant  by  reason  of  sickness  among  its  em- 
ployees and  inability  to  secure  other  men  in 
their  places.  For  this  reason  the  plaintiff 
contended  and  the  trial  court  held  that  it 
was  entitled  to  the  exemption  provided  for 
In  the  sixth  clause.  This  we  think  was 
error.  The  ejusdem  generis  rule  is  to  be 
sparingly  and  cautiously  applied,  but  it  has 
a  proper  place  in  the  law,  and  is  applicable 
here.  This  rule;  which  applies  alike  to  stat- 
utes and  contracts,  is  a  familiar  one,  and  re- 
quires  that  where  general  words  follow  par- 
ticular words,  the  former  are  to  be  regarded 
as  applicable  to  the  persons  or  things  partic- 
ularly mentioned ;  and  the  rule  applies  even 
if  the  general  words  are  broad  enough  to 
cover  other  persons  and  things,  unless  some- 
thing in  the  Instrument  plainly  indicates 
that  they  are  to  be  otherwise  applied.  Aul 
Mang.  Co.  v.  Va.  Mang.  Co.,  91  Va.  272,  281, 
21  S.  E.  466.  The  language  of  the  contract 
to  be  construed  here  is: 

"In  the  event  the  plant  of  the  party  of  the 
first  part  is  partially  disabled  by  breakdown, 
fire,  high  water,  washout,  or  from  any  other 
cause  whatsoever  beyond  its  control,  it  shall 
not  be, required  to  furnish  any  ice,"  etc. 

The  idea  manifestly  Is  to  provide  against 
some  physical  disability  of  the  plant — a  thing 
which  has  not  occurred  in  this  case,  for,  as 
a  matter  of  fact,  the  plant  remained  in  per- 
fect operating  condition,  but  Ice  could  not  be 
harvested  during  the  nine  days  in  question 
for  want  of  men.  If  there  were  any  doubt 
about  the  meaning  of  the  language,  it  would 
seem  to  be  entirely  removed  by  the  next  sen- 
tence in  the  contract,  which  again  speaks  of 
the  plant,  and  makes  provision  for  a  case 
in  which,  instead  of  being  partially  disabled. 


contract  as  to  quantity,  for  it  could  get  no   it  should  be  "entirely  destroyed."    Further- 
more than  the  contract  price  by  selling  else-  j  more,  applying  the  rule  here  which  we  ap- 
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plied  s^bove  to  the  language  used  for  the  bene- 
fit of  the  defendant,  as  this  language  was 
plainly  inserted  in  the  contract  for  the  bene- 
fit of  the  plaintiff,  we  must  adopt  a  construc- 
tion which  will  resolve  the  doubt,  if  any, 
against  that  party.  The  language  in  ques- 
tion cannot,  in  our  opinion,  be  held  to  give 
the  plaintiff  exemption  in  case  of  inability 
to  run  its  plant  for  want  of  men.  Whatever 
.  the  parties  might  have  done  if  a  situation  of 
this  sort  had  been  in  mind  when  the  contract 
was  written,  it  seems  clear  that  they  were 
not  thinking  about  such  a  contingency,  and 
therefore  simply  failed  to  deal  with  it  one 
way  or  the  other. 

This  disposes  of  the  two  main  points  of 
difference  between  the  parties  on  this  appeal. 
Certain  other  differences  between  thenr  were 
settled  at  the  trial,  and  are  not  made  the 
subject  of  any  assignments  of  error  by  either 
party,  and  this  opinion  is  to  be  construed  as 
approving  the  action  of  the  trial  court  in  all 
respects  except  where  the  contrary  oIBrma- 
tively  appears. 

The  foregoing  discussion  makes  it  unneces- 
sary to  discuss  seriatim  the  instructions  as 
offered  and  given  at  the  former  trial  of  the 
case.  What  has  been  said  will  in  the  main 
be  sufficient  to  indicate  our  views  as  to  the 
instructions  which  should  be  given  if  the 
case  is  tried  again. 

Plaintiff's  instruction  A,  however,  given 
over  the  objection  of  the  defendant,  should 
be  specifically  adverted  to.  That  instruc- 
tion was  as  follows: 

"The  court  instructs  the  jury  that  under  the 
contract  between  the  Lynchburg  Diamond  Ice 
Factory  and  the  Standard  Ice  Company,  Incor- 
porated, that  the  Standard  Ice  Company  was 
required  to  take  at  least  5,000  tons  of  ice  a 
year,  to  be  distributed  as  follows: 

November,  December,  January,  and  Febru- 
ary        800  tone 

March,  April,  May,  and  June 1.500     " 

July,  August,  September,  and  October S,aOO     " 

**If  therefore,  they  believe  from  the  evidence 
that  during  any  four  months,  as  aforesaid,  the 
defendant  failed  to  take  a  minimum,  then  you 
shall  find  for  the  plaintiff  and  assess  damages 
at  such  a  sum  as  it  may  have  lost  and  have 
been  damaged  by  reason  of  the  failure  of  the 
defendant  to  comply  with  said  contract,  at 
$3.60  per  ton." 

[7]  Two  objections  are  made  to  this  in- 
struction. The  first  is  that  it  is  confined  to 
the  duty  of  the  defendant  to  take,  and  ig- 
nores the  duty  of  the  plaintiff  to  furnish,  the 
minimum  quantity  of  ice  provided  for  in  the 
contract  This  point  is  not  well  taken  be- 
cause the  Jury  could  hardly  have  been  un- 
reasonable enough  to  find  that  the  defendant 
"failed  to  take  a  minlmuni,"  or  any  part 
thereof,  which  the  plaintiff  was  obligated  to 
furnish,  but  failed  and  refused  to  furnish. 

[8, 9]  The  second  objection  is  more  serious. 


The  instructioii  might  be  understood  to  say 
that  the  plaintiff's  measure  of  damage  for 
every  t(»i  of  ice  which  the  defendant  failed 
to  take  within  the  minimum  amount  was 
$3.50  per  ton.  It  seems  probable  from  the 
evidence  that  the  plaintiff  could,  during  the 
period  covered  by  the  account  here  sued  on, 
have  sold  any  ice  it  had  ready,  and  which 
the  defendant  could  have  been  compelled  to 
pay  for,  at  a  higher  price  than  the  contract 
figure.  The  plaintiff  was  selling  outside  of 
Lynchburg  and  at  times  had  ready  sale  for 
all  of  its  ice,  as  the  proof  clearly  shows. 

"Where  a  party  is  entitled  to  the  benefit  of 
a  contract,  and  can  save  himself  from  a  loss 
arising  from  a  breach  of  it  at  a  trifling  expense 
or  with  reasonable  exertions,  It  is  his  duty  to 
do  it,  and  he  can  charge  the  delinquent  with 
audi  damages  only  as  with  reasonable  endeav- 
ors and  expense  he  could  not  prevent."  War- 
ren V.  Stoddart,  105  U.  S.  224,  26  L.  Ed.  117. 

Judge  Keith,  quoting  this  proposition  in 
Stonega  Coel  Go.  v.  Addington,  112  Va.  807, 
813,  73  S.  £.  257,  259  (87  L.  R.  A.  [N.  S.]  069), 
adds: 

"Authorities  upon  this  subject  might  be  mui> 
tiplied  to  an  almost  unlimited  extent." 

It  may  be  that  the  instruction  was  intend- 
ed to  state  the  measure  of  damage  in  accord- 
ance with  the  rule  Just  quoted.  If  so,  it 
should   have  been  more  (dearly   expressed. 

For  the  reasons  stated  above  the  Judgment 
complained  of  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  if  defendant  shall 
be  so  advised,  In  conformity  with  the  views 
herein  expressed. 

Reversed. 

SIMS  and  BUBKS,  JJ.,  absent 

(128  Va.  3G0) 

CAMP  MFQ.  CO.  V.  GREEN  «t  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

17,  1921.) 

i.  Partition  «=s>44  —  Quieting  title  <9=»29  — 
Where  suit  It  to  remove  oloud,  and  not  for 
partition,  doctrine  of  laches  Is  not  strictly 
applicable. 

The  general  rule  that  laches  does  not  apply 
to  a  partition  suit  by  legal  title  holder  within 
the  statutory  period,  where  no  title  has  been 
acquired  by  adverse  possession  by  the  defend- 
ant  or  his  predecessors  is  not  applicable,  where 
complainants'  bill  is  not  merely  one  for  parti- 
tion, where  the  parties'  rights  are  clear,  but 
showB  adverse  claims  under  deeds  rannini: 
through  a  period  of  50  years,  and  alleges  con- 
veyances constituting  a  cloud  on  title,  and 
prays  that  the  rights  of  all  parties  be  adjuiii- 
cated. 

2.  Quieting  title  ^=s>l  —  Equitable  doctrine 
should  control  disposJtIon  of  proceeding  to 
remove  cloud. 

Where  the  only  controversy  in  a  case  aris- 
es from  deeds  claimed  void  and  the  adverse 
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claims  thereunder,  and  the  complainants  seek 
relief  by  removal  of  cloud  on  title  which  only 
an  equity  court  could  give,  equitable  doctrines 
should  controL 

3.  Quierttng  title  ^=s>29-*Laches  applies  to  set- 
tilag  conflicting  titles  from  danger  of  losing 
available  evidenoe. 

Underlying  reason  for  the  doctrine  of  laches 
as  applied  to  conflicting  land  titles,  in  remov- 
ing douds,  is  that  because  of  lapse  of  time  and 
the  death  of  the  parties  it  is  impossible  to 
ascertain  all  the  facts,  and  therefore  it  is  just 
to  leave  the  parties  in  the  position  in  which 
they  have  placed  themselves. 

4.  Evidottoe  ^=>69— Where  aotors  In  transac- 
tions are  dead,  honesty  rather  than  question- 
able motlvea  will  be  Imputed  to  them. 

In  a  proceeding  to  remove  cloud  from  al- 
leged void  deed  after  a  lapse  of  about  50  years, 
and  after  the  actors  in  the  transactions  have 
died,  conduct  which  would  have  required  ex- 
planation from  the  living  will  be  construed  to 
impute  intelligence,  honesty,  and  integrity  to 
deceased,  rather  than  ignorance,  fraud,  chi- 
canery, and  intention  to  do  wrong,  and  parties 
must  be  presumed  to  have  known  their  rights 
when  making  a  family  settlement. 

5.  Evidence  9=»66  —  Presumption  that  com- 
plainants' ancestor  had  notice  of  sale  of  land 
and  either  received  payment  or  waived  right 
to  coileet. 

Where  neither  complainants,  seeking  re- 
moval of  doud,  nor  their  ancestors,  made  any 
claim  of  title  for  52  years,  it  cannot  be  as- 
sumed, because  it  could  not  be  specifically  prov- 
ed that  an  ancestor  had  notice  of  the  transac- 
tion by  which  her  husband  sold  the  land,  that 
she  had  no  such  notice;  but,  in  the  absence  of 
contrary  proof,  it  must  be  presumed  either 
that  the  balance  to  be  paid  to  the  parties  en- 
titled thereto  from  the  sale  of  land  by  the  ex- 
ecutor was  paid  to  the  parties  entitled  thereto, 
or  that  they  have  waived  their  right  to  col- 
lect it. 

6.  Evidenoe  #s»236(5)— Heirs  bound  by  admis- 
sion of  party  from  whom  they  Inherit. 

In  a  proceeding  to  remove  doud  on  title, 
coneisting  of  a  deed  given  by  an  executor,  the 
admission  in  an  affidavit  in  a  chancery  suit  by 
one  of  the  heirs  that  his  mother  had  received 
her  share  of  the  purchase  money  from  the  ex- 
ecutor is  binding  upon  complainants,  wife  and 
children  of  the  afllant. 

7.  Executors  and  administrators  ^==»  1 49»Helrs 
barred  after  52  years  from  asserting  rights 
as  against  executor's  deed. 

Where  an  executor  sold  land  without  au- 
thority, heirs  held  barred  from  asserting  rights 
which  originally  existed  by  the  lapse  of  50 
years,  and  consequent  loss  of  evidence,  acqui- 
escence, and  ratification. 

8.  Estoppel  ^=:»l 06— Executors  and  adminis- 
trators ^s»  14^— Available  at  law;  executor't 
sale  ratltlBd  by  receipt  of  proceeds. 

Equitable  estoppd  is  available  in  an  action 
at  lav^  as  well  as  in  equity,  and  an  executor's 
sale,  though  void,  is  ratified,  if,  without  fraud 
or  mistake,  the  parties  receive  the  proceeds 
therefrom. 


9.  Quieting  title  ^=:>29— One  remaining  silent, 
and  not  protecting  title  to  land,  until  evi- 
dence Is  destroyed.  Is  liarred  from  relief. 

While  mere  lapse  of  time  or  inaction  by 
owner  with  dear  record  title  without  adverse 
possession  will  not  defeat  title,  yet  unexplained 
and  unreasonable  delay,  with  adverse  claims 
and  facts  and  drcumstances  brought  home  to 
the  legal  title  holder,  and  his  failure  to  act  for 
such  time  as  to  destroy  all  of  the  evidence  of 
the  original  transaction  out  of  which  adverse 
claims  arose,  will  bar  relief  by  removal  of  cloud 
after  the  rights  and  equities  of  others  have 
supervened. 

10.  Execiitore  and  admlnlstratore  ^==»I49  -* 
Heirs  held  not  entitled  to  attack  deed  of  ex- 
ecutor without  aocountlnn  for  proceeds  of 
sale  Inherited  by  their  anoeetore. 

Heirs,  seeklAg  to  overthrow  executor's  deed 
given  without  authority,  who  are  also  heirs  of 
such  executor,  so  that,  if  executor  did  not  ac- 
count to  their  ancestors,  they  must  have  re- 
ceived such  proceeds  through  descent  from 
executor,  cannot  successfully  assert  title  to 
the  property  without  accounting  for  the  pro- 
ceeds of  sale. 

11.  Executore  and  administrators  «s>l49  — 
Heir  under  whom  complainants  claim  held  to 
have  ratified  executor's  sale. 

In  a  proceeding  by  heirs  to  set  aside  a  deed 
of  executor,  who  was  the  husband  of  their  an- 
cestor, facts  held  to  show  that  such  ancestor 
was  not  merely  silent,  but  expressly  and  con- 
dusively  ratified  the  sale  and  received  the  ben- 
efits, so  that  heirs  are  barred. 

Appeal  from  Circuit  Omrt,  Brunswick 
County. 

Suit  by  Joseph  B.  Green  and  others  against 
the  damp  Manuftieturlng  Company  and  oth- 
ers. From  a  decree,  the  named  defendant  ap^ 
peals.    Reversed  and  rendered. 

B.  P.  Buford,  of  Lawrenceville,  for  appel- 
lant 

E.  B.  F.  Wells,  of  Norfolk,  B.  A.  Lewis,  of 
Lawrmceville,  and  Plummer  &  Bohannan,  of 
Petersburg,  for  appellees. 

• 

PBENTIS,  J.  The  material  fticts  out  of 
which  this  controversy  arises  are  these: 
Miles  B.  Branch  died  in  1861,  seized  of  a 
tract  of  787%  acres  of  land  In  Brunswick  coun- 
ty. By  his  will,  which  was  probated  in  Octo- 
ber, 1861,  he  give  his  wife  one-third  of  his  es- 
tate for  life,  and  subject  to  this  life  estate 
he  devised  the  land  to  his  four  daughters, 
Ann  R.  Green,  Roea  M.  Branch,  Susan  E. 
Branch,  and  Mary  B.  Branch.  George  W. 
Green,  who  was  the  husband  of  his  daughter, 
Ann  R.  Green,  was  named  as  executor  and 
qualified.  Besides  his  widow,  he  left  sur- 
viving him  nine  children,  five  sons  and  the 
four  daughters  above  named.  After  his 
death  266%  acres  of  the  land  was  assigned 
to  his  widow,  and  this  left  521  acres  devised 
in  fee  to  the  four  daughters.  Notwithstand- 
ing the  fact  that  the  executor  had  no  author- 
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Ity  under  the  will  to  sell  the  real  estate,  he 
in  1863  Bold  this  521  acres  at  public  auction. 
One  of  the  sons,  William  J.  Branch,  became 
the  purchaser,  and  the  executor  undertoc^ 
to  convey  it  to  him  by  deed  dated  January 
28,  1864.  On  October  24,  1878,  this  son,  Wil- 
liam J.  Branch,  executed  a  deed  of  trust 
thereon  to  secure  certain  of  his  own  indebt- 
edness, and  thereafter  he  conveyed  three  par^ 
eels  thereof,  aggregating  150  acres  to  Good- 
wyn  Grain,  Sallle  Penn  and  Lewis  Penn,  sev- 
erally, and  it  is  conceded  that  they  have  ac- 
quired good  titles  thereto  by  adverse  posses- 
sion. On  August  26,  1882,  Leake  and  Don- 
nan,  trustees  under  the  deed  of  trust,  sold 
and  conveyed  the  residue  thereof,  371  acres, 
to  the  administrator  of  Carter  B.  Bishop. 
On  July  24,  1888,  Davis  and  Mann,  special 
commissioners  acting  under  a  decree  of  the 
hustings  coiu*t  of  the  city  of  Petersburg,  sold 
this  371  acres  at  public  auction  to  E.  G.  Tem- 
ple and  conveyed  it  to  him.  On  September 
15, 1889,  Temple  conveyed  the  same  371  acres 
to  the  Brunswick  Lumber  Company,  and  on 
November  1,  1902,  the  Brunswick  Lumber 
Company  conveyed  it  to  the  appellant,  Camp 
Manufaofturlng  Company.  This  371  acres 
has  been  in  a  state  of  nature,  covered  with 
a  growth  of  standing  timber,  since  the  death 
of  Miles  B.  Branch,  and  has  not  been  in  actu- 
al possession  of  any  of  the  parties. 

The  subject  of  this  immediate  controversy 
is  only  that  share  of  the  371  acres  which  be- 
longed to  Ann  B.  Green,  one-fourth  of  which 
she  derived  under  the  will  of  her  father. 
Miles  B.  Branch,  and  one  thirty-second  there- 
of by  descent  from  one  of  her  four  sisters, 
Bosa  M.  Branch,  who  died  in  1864,  making 
a  total  of  nine  thirty-seconds.  George  W. 
Green,  the  executor,  lived  until  the  year  1890, 
and  his  widow,  the  said  Ann  B.  Green,  sur- 
vived him  several  years,  but  has  been  dead 
for  many  years.  The  accounts  of  the  execu- 
tor, of  which  he  made  two,  show  that  he  re- 
ceived $4,689  for  the  521  acres  so  sold  by 
him  at  public  auction,  and  that  a  portion 
thereof  was  api^ied  to  the  payment  of  the 
claim  of  Miles  B.  Branch,  Jr.,  another  son 
of  the  testator;  the  personal  property  for 
which  he  accounted  being  insufficient  for 
that  purpose.  The  purchaser,  William  J. 
Branch,  died  in  1910,  more  than  80  years 
oW, 

Ann  B.  Green  and  George  W.  Green  left 
seven  surviving  children  as  their  heirs  at 
law.  The  complainants  here  are  their  son, 
Joseph  B.  Green,  their  daughter,  Freddie 
Britton,  and  the  widow  and  three  children  of 
their  son,  Sidney  M.  Green;  so  that  J.  B. 
Green  and  Freddie  Britton  claim  directly  as 
heirs  at  law  of  their  mother,  Ann  B.  Green, 
and  the  other  complainants  as  heirs  at  law 
of  her  son,  their  father,  Sidney  M.  Green,  d&- 
cesjsed. 

Prior  to  this  litigaUon  (in  1909)  the  daim- 
aat  of  the  undivided  interests  in  the  land 


which  had  been  devised  by  the  will  to  Susan 
E.  Branch  (who  became  Mrs.  Dunn)  and  to 
Mary  B.  Branch  (who  became  Mrs.  Bae)  insti- 
tuted an  action  of  ejectment  and  recovered 
eighteen  thirty-seconds  of  the  entire  tract. 
The  history  of  that  litigation  is  found  in 
Seward  v.  Camp  Mfg.  Co.,  112  Va.  479,  71  S. 
E.  614.  After  this  recovery  the  Clamp  Manu- 
facturing (Company  instituted  its  suit  in  eq- 
uity to  enjoin  the  enforcement  of  that  Judg- 
ment, upon  the  ground  that  the  original  dev- 
isees, Mrs.  Bae  and  Bfrs.  Dunn,  were  estop- 
ped by  laches,  and  that  their  grantee,  Sew- 
ard, who  had  recovered  in  the  action  of  eject- 
ment, was  likewise  estopped.  In  that  siiit 
both  Mrs.  Bae  and  Mrs.  Dunn  testified  that 
they  had  never  received  any  part  of  the  pur- 
chase money.  The  trial  court  refused  the  in- 
junction, and  this  court  refused  an  appeal 
November  9,  1911.  More  than  4  years  there- 
after, in  January,  1916,  the  complainants  in- 
stituted this  suit,  claiming  their  proportions 
of  the  nine  thirty-seconds  of  the  land  as  chil- 
dren and  grandchildren  and  as  successors  in 
titie  to  Ann  B.  Green.  The  bill  recites  the 
various  conveyances  under  which  the  appel- 
lant claims  title,  and  alleges  that  these  con- 
veyances constitute  clouds  upon  the  title  of 
the  complainants  and  of  the  other  lawful 
owners  thereof  as  successors  in  title  to  Ann 
B.  Green,  and  so  prevent  the  free  alienation 
of  their  interests,  and  prays  that,  in  the 
event  partition  in  kind  cannot  be  made,  the 
land  may  be  sold  and  the  proceeds  divided 
among  those  interested  therein  in  accordance 
with  their  respective  rights  and  equities,  that 
the  rights  of  all  parties  to  tbis  suit  in  and  to 
the  said  land  may  be  adjudged,  and  for  gen« 
eral  relief. 

The  appellant,  as  one  of  the  def^idants, 
filed  its  demurrer  and  answer  to  this  bill, 
which  demurrer  the  trial  court  overruled, 
and,  having  first  established  the  title  of  the 
appellees  to  the  interest  in  the  land  whicli 
they  claimed,  referred  the  cause  to  a  com- 
missioner to  ascertain  what  damage,  if  any, 
they  had  suffered  by  reason  of  timber  cut 
and  removed  from  the  premises  by  the  appel- 
lant; and  it  is  of  these  decrees  that  the  ap- 
pellant complains. 

The  case  has  been  elaborately  and  ably  ar- 
gued, and  this  reduces  and  simplifies  our  own 
labor.  The  appellant  here  is  no^  relying  up- 
on mere  silence  to  bar  the  assertion  of  a  title 
to  land,  originally  good,  but  now  alleged  to 
be  stale  and  antiquated,  nor  does  it  rely 
merely  upon  the  doctrine  of  equitable  es- 
toppel by  conduct  to  bar  the  assertion  of  tlie 
legal  tlUe.  To  use  the  language  of  the  ap- 
pellant's learned  counsel.  It  relies  upon — 

"the  defenses  of  laches  and  eqaitable  estoppel 
upon  the  grounds:  (1)  That  tJiis  suit  was  not 
brought  until  52  years  had  elapsed  after  tlie 
execution  of  the  deed  by  George  W.  Green,  ex- 
ecutor, which  is  now  assailed;  (2)  that  all  -the 
parties  to  the  original  transaction  have  lon^ 
been  dead,  and  evidence  to  prove  the  origin^] 
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facts  and  dreumatances  ia  no  longer  available; 
(3)  that  the  auit  was  not  brought  by  parties 
whose  rights  were  affected  by  the  executor's 
sale,  but  by  members  of  the  second  and  third 
generations;  (4)  that  the  ancestors  of  the 
plaintiffs  eyidently  abandoned  all  claim  to  the 
legal  title  to  the  land  in  controversy;  and  (5) 
that  the  ancestors  of  the  plaintiffs  received  the 
benefit  of  the  whole  of  the  proceeds  of  the 
■ale.** 

[1]  For  the  appellees  it  is  contended  that 
there  is  no  evidence  to  sustain  these  proposi- 
tions, and  that  the  appellant's  case  rests  en- 
tirely on  allegations,  assertions,  and  assump- 
tions unsupported  by  sustaining  evidence.  It 
is  claimed,  and  this  must  be  conceded,  that 
the  general  rule  is  that  the  doctrine  of  laches 
does  not  apply  to  a  suit  for  the  partition  of 
land  brought  by  the  holder  of  the  legal  title 
within  the  statutory  period,  where  there  has 
been  no  title  acquired  by  adverse  possession 
by  the  defendant  or  his  predecessors  in  title. 
It  Is  said  in  Cole's  Adm'r  v.  Ballard,  78  Va. 
149,  that— 

''No  principle  ia  better  established,  or  more 
nnif ormly  acted  on  In  courts  of  equity,  than  that 
in  respect  to  the  statute  of  limitations— equity 
follows  the  law— that  is  to  say,  if  a  legal  de- 
mand be  asserted  in  equity,  which  at  law  is 
barred  by  statute,  it  is  equally  barred  in  a 
«ourt  of  equity;  and  if  not  barred  by  statute 
at  law,  neither  is  it  barred  in  equity." 

[2]  And,   relying  upon   this  doctrine,   the 
claim  la  made  that  because  the  deed  from 
Oeo.  W.  Green,  executor,  is  void,  and  there 
has  been  no  adverse  possession  of  the  prop- 
erty, the  legal  title  of  the  complainants  is 
perfect,  and  the  defense  of  laches  cannot  be 
invoked  to  defeat  such  a  title.    In  this  case, 
however,  the  complainants  themselves  show 
by  their  bill  that  this  is  not  a  mere  suit  for 
partition,  in  which  the  rights  of  the  parties 
are  clear,  but  the  bill  itself  shows  adverse 
claims  under  deeds  running  through  a  period 
of  over  60  years,  alleges  that  these  convey- 
ances constitute  a  cloud  upon  the  title,  and 
prays  that  the  rights  of  all  of  the  parties 
may  be  adjudicated.    This  we  thinlc  sufficient 
to  take  the  case  out  of  the  general  rule  Just 
alluded  to.     There  is  no  other  controversy 
in  tills  case,  except  that  which  arises  out  of 
tlieae  deeds  and  the  adverse  claims  thereun- 
der.     The  complainants  have  sought  the  re- 
Uef  w^hich  only  a  court  of  equity  could  give — 
that  is,  the  removal  of  the  alleged  cloud  upon 
their  title  created  only  by  these  conveyances 
and  the  consequential  adverse  claims  there- 
under.     Hence,   equitable   doctrines   should 
control  the  disposition  of  the  case. 

[3]  The  underlying  reason  for  the  doctrine 
Off  laches  is  that  because  of  the  lapse  of  time, 
and  the  death  of  parties,  it  is  Impoasible  to 
ascertain  all  the  facts,  and  therefore  it  is 
Jost  to  leave  the  parties  In  the  position  in 
which   they  have  placed  themselves. 

In  the  case  of  Akins  v.  Hill*  7  Ga.  577,  it 
Is  said: 


"Equity  will  not  aid  in  the  enforcement  of 
stale  demands.  Although  statutes  of  limita- 
tions are  obligatory  in  equity  as  well  as  at  law, 
yet  there  are  cases  where  that  court  will  make 
time  a  bar,  although  not  strictly  pleadable  as 
a  limitation.  •  •  •  The  peace  of  society  re- 
quires that  there  should  be  limits  put  to  litiga- 
tion. The  justice  and  sense  of  civilized  commu- 
nities have  ever  favored  limitation  laws.  There 
is  no  principle  of  equity  sounder,  more  conser- 
vative and  more  prolific,  in  all  the  fruits  of 
peace,  than  this:  That  he  who  slumbers  over 
his  rights,  with  no  impediment  to  his  asserting 
them,  until  the  evidence  upon  which  a  counter- 
claim is  founded,  may,  from  lapse  of  time,  be 
presumed  to  be  lost;  until  the  generation  cog- 
nizant of  the  tranaactiona  between  the  parties 
has  passed  away,  and  until  original  actors 
are  in  their  graves,  and  their  affairs  are  left 
to  representatives— the  law,  in  the  exercise  of 
an  equitable  sovereignty,  presumes  it  t9  be  un- 
just, that  under  such  circumstances,  a  com- 
plainant should  be  heard;  and  in  nine  cases  out 
of  ten,  it  is  unjust  in  fact,  as  well  as  in  theory. 
It  is  presumed,  and  the  presumption  grows  out 
of  the  principles  of  human  nature,  developed 
in  universal  experience,  that  men  will  use  rea- 
sonable diligence  to  get  what  rightfully  belongs 
to  them.'* 

[4]  The  fact  that  all  of  those  interested  ia 
the  property  at  the  time  the  original  void 
conveyance  was  made,  all  of  the  actors  in  the 
transactions  out  of  which  this  controversy 
arises  have  died,  makes  It  necessary,  in  order 
to  do  justice,  to  consider  every  circumstance 
from  whldh  any  inference  may  be  fairly 
drawn.  Conduct  which  would  have  requir- 
ed explanation  from  those  responsible  for 
and  familiar  with  the  transactions  under 
criticism  will  be  construed  so  as  to  impute  in- 
telligence, honesty,  and  integrity  to  the  ac- 
tors who  cannot  now  speak,  rather  than  ig- 
norance, fraud,  chicanery,  and  intention  to 
do  wrong.  The  executor,  who  was  the  hus- 
band of  Ann  R.  Green,  and  who  sold  her 
property,  is  dead ;  the  purchaser,  her  brother, 
who  paid  for  the  land  which  he  had  bought  at 
public  auction,  is  dead,  and  another  of  her 
brothers  who  received  a  part  of  the  pro- 
ceeds of  sale,  claiming  to  be  a  creditor  of 
their  father,  the  testator,  is  dead.  Thus  all 
of  those  who  were  then  interested  in  the 
property,  and  must  therefore  be  presumed  to 
have  known  their  rights,  are  dead;  so  that 
we  can  only  speculate  as  to  the  truth  from 
the  meager  facts  developed  as  to  this  long 
past  family  settlement  made  by  these  four 
thus  bound  by  ties  of  affection  and  interest 
each  to  all  the  others. 

[S]  The  time  itself  ia  most  impressive^ 
that  is,  the  fact  that  for  52  years,  until  this 
suit  was  instituted,  there  was  no  claim  of 
title  by  these  appellees,  their  parents  and 
their  grandparents  under  whom  they  claim. 
What  other  inference  can  be  fairly  drawn 
from  these  circumstances  than  that  Ann  B. 
Green  herself  acquiesced  in  these  transac- 
tions? Her  husband  was  the  executor,  her 
mother  lived  upon  tliat  adjacent  portion  of 
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the  original  tract  of  land  which  had  been 
assigned  to  her  for  life,  two  of  these  sales 
were  at  public  auction,  and  150  acres  of  the 
original  tract  has  been  occupied  by  claim- 
ants under  deeds  equally  invalid  as  those 
under  which  the  appellant  claims.  It  taxes 
human  credulity  too  much  to  assume,  because 
*  notice  is  not  specifically  proved,  that  Ann  R. 
Green  had  no  notice  of  these  transactions. 

While  it  is  true  under  the  doctrine  of 
Leavell  v.  Smith's  Ex*rs,  99  Va.  874,  38  S.  B. 
202,  that  the  ex  parte  accounts  of  executors 
and  administrators  are  not  evidence  of  over- 
payments by  them,  or  that  the  claims  stated 
in  such  accounts  were  debts  justly  due  by 
the  deceased  and  chargeable  upon  his  real 
assets,  nevertheless,  it  is  proper  in  this  case 
that  we  should  consider  the  fact  that  the 
accounts  of  the  executor  exist,  that  they  in- 
dicate that  the  personal  estate  was  insuffi- 
cient to  pay  the  debts  of  the  testator,  and  if 
this  was  true  that  it  would  have  been  neces- 
sary to  sell  the  real  estate  for  the  purpose  of 
providing  the  funds  for  the  payment  of  such 
debts.  This,  however,  is  not  for  the  purpose 
of  now  establishing  these  debts  against  the 
estate  of  the  heirs  at  law,  for  they  have  long 
since  been  barred,  but  in  order  to  show  that 
the  fact  thus  Indicated  by  the  accounts  was 
thereby  called  to  the  attention  of  the  devi- 
sees, and  therefore  supplies  the  motive  which 
may  have  guided  them  in  acquiescing  in  the 
illegal  sale  of  their  property.  Then  again 
that  account  can  be  adverted  to  for  the  pur- 
pose of  showing  that  the  executor  himself 
admitted  his  own  liability  to  the  ownerji  of 
the  land  for  the  balance  of  $3,434.58  shown  to 
be  due  by  him  on  December  31,  1863.  Cer- 
tainly, in  the  absence  of  contrary  proof,  there 
must  be  a  presumption  which  would  be  en- 
forced in  every  forum,  either  that  this  bal- 
ance has  been  paid  to  the  parties  entitled 
thereto,  or  that  they  have  waived  their  right 
to  collect  it  It  inevitably  follows  that  if 
Ann  R.  Green,  under  wh<Mn  the  appellees 
claim  title,  has  received  her  share  of  this 
balance  arising  from  the  proceeds  of  sale  of 
her  land,  they  are  estopped  from  asserting 
title  to  the  land  itself. 

[6]  As  to  the  claim  of  the  children  of  Sid- 
ney M.  Green,  there  is  still  an  additional 
circumstance  to  be  considered — that  is,  that 
Sidney  M.  Green  himself  made  an  affidavit  in 
the  chancery  suit  of  Camp  Manufacturing 
Company  v.  Seward,  in  which  that  company 
was  endeavoring  to  enjoin  the  judgment  in 
the  action  of  ejectment  above  referred  to, 
which  contains  the  statement  that  he  was 
sure  that  his  mother,  Ann  R.  Green,  had  re- 
ceived her  share  of  that  purchase  money. 
This  statement  is  made  in  reply  to  a  question 
which  had  no  reference  to  Ann  R.  Green's 
interest,  but  only  related  to  the  Interest  of 
two  of  her  sisters  which  was  involved  in 
that  litigation,  and  as  to  one  of  these  sisters 
he  stated  that  she  had  received  her  share, 


while  as  to  the  other  that  she  had  not,  and 
then  he  volunteered  to  say  that  he  was  sure 
that  his  mother  had  received  her  share*  his 
impression  however  being  based  upon  infor- 
mation received  as  a  member  of  the  family. 
While  this  deposition  in  its  entirety  may  not 
be  admissible  as  evidence  in  this  case,  it  is 
certainly  true  that  the  admission  of  a.  party 
in  interest  against  his  own  interest,  however 
and  whenever  such  admission  may  be  made, 
can  always  be  introduced  when  it  affects 
either  his  own  claim  or  that  of  those  claim- 
ing under  him.  It  is  proper  to  observe  in 
this  connection  that  although  this  statement 
was  made  in  1911,  he,  Sidney  M.  Green,  the 
eldest  son  of  Ann  R.  Green,  the  husband  of 
one  and  the  father  of  three  of  these  com- 
plainants, lived  until  1915,  and  this  suit  was 
not  Instituted  until  1916.  It  may  be  regard- 
ed as  absolutely  certain  that  if  Sidney  M. 
Green  thereafter,  in  his  lifetime,  had  brought 
suit  asserting  such  a  claim  of  title  as  his 
widow  and  children  here  assert,  this  admis- 
sion on  his  part  would  have  defeated  it. 

[7]  It  does  not  seem  necessary  to  cite  au- 
thority for  our  conclusion  that  these  parties 
are  barred  from  asserting  the  rights  which 
originally  existed  by  reason  of  the  lapse  of 
time,  and  consequent  loss  of  evidence  from 
'Which  the  court  might  ascertain  the  truth, 
as  to  such  acquiescence  and  ratification;  but 
such  authority  is  not  lacking  in  cases  re- 
sembling this. 

[8]  In  Tracy  v.  Roberts,  88  Me.  310,  34  Atl. 
68,  51  Am.  St.  Rep.  394,  it  is  held  that  the 
doctrine  of  equitable  estoppel  is  legally  avail- 
able in  an  action  at  law  as  well  as  in  equity. 
Hence,  If  a  guardian  has  made  a  void  sale  of 
his  ward's  real  estate,  but  in  good  faith,  there 
being  no  fraud  or  mistake,  and  the  ward  has 
received  the  benefits  of  the  proceeds  of  such 
sale,  and  has,  by  his  conduct,  ratified  and 
affirmed  it  after  he  became  of  age,  with  full 
knowledge  of  the  facts,  the  doctrine  of  equi- 
table estoppel  applies,  and  neither  the  ward 
nor  those  claiming  under  *  him,  can  after- 
wards recover  the  land  itself.  We  do  not 
mean  by  this  citation  to  weaken  the  forc^e  ctf 
the  rules  generally  applicable  when  the  doc- 
trine of  equitable  estoppel  is  invoked,  for  one 
of  the  essentials  of  that  doctrine  is  that  the 
party  claiming  the  benefit  of  it  has  been  de- 
ceived by  the  action  of  the  party  having  the 
legal  title  to  land,  and  where  the  facts  are 
disclosed  by  the  record  itself,  as  in  this  casev 
the  doctrine  does  not  apply.  0.  &  O.  Ry.  Co. 
V.  Walker,  100  Va.  69,  40  S.  E.  633, 914. 

In  Dunbar  v.  Green,  66  Kan.  557,  72  Pac 
243,  it  is  held  that,  where  the  land  of  a 
Shawnee  Indian  (and  there  are  special  stat- 
utes protecting  Indians  from  the  defense  ot 
laches)  was  sold,  while  he  was  a  minor,  by  a. 
guardian  appointed  by  a  probate  court,  ancl 
the  Indian,  after  coming  of  age,  delayed  for 
more  than  21  years  to  question  the  validity 
of  the  deed,  and  the  property  had  in  the 
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meantiLme  greatly  increased  in  value,  and 
passed  into  the  hands  of  different  owners, 
no  fraud  or  concealment  or  other  exception- 
al circumstances  tending  to  excuse  the  delay 
being  shown,  he  cannot  afterwards  be  per- 
mitted to  attack  the  deed  on  the  ground  that 
the  proceedings  upon  which  it  was  based 
were  void  for  want  of  Jurisdiction. 

In  Chotean  v.  Klapmeyer,  68  Kan.  829,  75 
Pac.  1009,  there  is  the  same  result  where  a 
void  deed  had  been  given  for  land  of  n  half- 
breed  Indian,  and  he  did  not  begin  his  action 
for  it  untU  after  the  lapse  of  24  years.  He 
was  held  barred  of  his  right  by  his  own 
laches. 

In  Howe  v.  South  Pa:rk  Commissioners, 
119  IlL  101,  7  N.  B.  333,  it  is  said  that  the 
principle  that  lies  at  the  foundation  of  all 
cases  in  that  court  on  this  subject  is: 

"The  party  who  challenges  the  title  of  his  ad- 
versary to  real  property  must  be  diligent  in 
discovering  that  which  will  avoid  the  title,  or 
render  it  invalid,  and  diligent  in  his  application 
for  relief.  Unreasonable  dday,  not  explained 
by  equitable  circumstances,  has  always  been  de- 
dared  evidence  of  acquiescence,  and  will  bar 
relief." 

[t]  We  do  not  mean  that  mere  lapse  of 
time  or  inaction  on  the  part  of  the  owner 
of  real  estate  by  clear  record  title,  where 
there  is  no  adverse  possession,  will  defeat 
such  title,  but  that  unexplained  and  unrea- 
sonable delay,  the  existence  of  adverse  claims 
of  title,  and  of  facts  and  circumstances  fair- 
ly  brought  home  to  the  knowledge  of  the 
owner  of  the  legal  title,  and  the  failure  to 
act  for  the  protection  of  such  legal  title  for 
such  a  length  of  time  as  to  destroy  all  of 
the  evidence  of  the  original  transaction  out 
of  which  such  adverse  claim  arises,  will  and 
ou^bt  to  bar  such  relief,  for  the  sound  rea- 
son,   so   often  stated  that  he  who  falls  to 
speak  when  he  ought  to  will  not  be  heard  if 
he  attempts  to  speak  after  the  rights  and 
equities  of  others  have  supervened,  when  he 
oo^ht  to  be  silent 

The  bill  in  this  case  recites  the  chain  of 
conveyances  running  through  half  a  century, 
fihow^B  that  the  appellant  and  its  predecessors 
have  claimed  thereunder,  but  does  not  allege 
either  ignorance  of  their  rights  or  any  other 
matter  constituting  any  impediment  what- 
ever to  an  earlier  prosecution  of  his  suit 
In  :H€}gg  V.  Shield,  114  Va.  403,  76  S.  E.  934, 
this  is  said: 

'*A  party  who  seeks  the  aid  of  a  court  of 
equi^,  after  long  delay  in  the  assertion  of  a 
claim,  should  set  forth  in  his  bill  specifically 
what  "were  the  impediments  to  an  earlier  pros- 
ecution pf  his  <daim,  how  he  came  to  be  so  long 
ignorant  of  his  rights,  and  the  means,  if  any, 
used  by  the  defendant  to  fraudulently  keep  him 
in  l^^orance,  and  how  and  when  he  first  came 
to  a  knowleuge  of  the  matters  alleged  in  his 
bill;  otherwise  the  chancellor  may  justly  re- 
fuse to  consider  the  case,  on  his  own  showing, 
without  inquiring  whether  there  is  a  demurrer, 
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or  formal  plea  of  the  statute  of  limitations 
contained  in  the  answer.'* 

Here  there  were  both  the  demurrer  and 
the  answer,  setting  up  the  defenses  alluded 
to,  so  that  the  doctrine  as  stated  in  the  case 
cited,  and  in  many  others  which  might  be  cit- 
ed, applies. 

[10]  There  is  still  another  circumstance 
which  is  sufilcient  to  defeat  the  relief  prayed 
for  in  the  bill.  All  of  these  appellees  Are 
either  children  or  grandchildren  of  George 
W.  Green,  or  claim  under  them.  He  received, 
according  to  his  own  executorial  accounts, 
the  entire  proceeds  arising  from  the  sale  of 
this  land.  If  he  has  not  accounted  therefor, 
then  his  heirs  at  law  and  distributees  or 
those  claiming  under  them,  have  thus  re- 
ceived the  proceeds  of  the  sale  by  so  mudi  as 
George  W.  Green's  estate  was  thereby  aug- 
mented, if  he  did  so  fall  to  account.  Upon 
equitable  principles,  it  is  evident  that,  be- 
fore these  appellees  can  successfully  assert 
title  to  this  property,  they  must  account  for 
the  proceeds  of  its  sale  which  their  ancestor 
received. 

This  from  Merwin's  Equity  and  Equity 
Pleading,  {  908,  cited  by  this  court  in  Inge  v. 
Inge,  120  Va.  329,  91  S.  E.  142,  is  appropriate: 

*'From  the  nature  of  the  case,  no  rigid  rule 
can  be  laid  down  as  to  what  delay  wiU  consti- 
tute laches;  every  suit  must  depend  upon  its 
own  circumstances.  But  whenever  the  delay 
fairly  justifies  the  inference  of  acquiescence  in 
the  adverse  claim,  or  whenever  it  has  been  of 
such  a  character  as  to  induce  other  persons  to 
alter  their  circumstances  or  conduct,  so  that 
the  element  of  estoppel  is  introduced,  a  court 
of  equity  will  commonly  hold  the  delay  to  op- 
erate as  an  absolute  bar." 

In  Parlcer  v.  Stephenson,  127  Va.  ^— ,  104 
S.  E.  39,  which  was  a  suit  for  partition  and 
the  removal  of  a  cloud,  this  is  said: 

'The  infant  complainant  in  the  present  suit 
has  come  into  a  court  of  equity,  asking  its  aid 
and  assistance  to  have  the  deed  of  trust  and 
the  deed  made  to  the  appellee  in  pursuance  of 
the  sale  made  thereunder  'declared  void  and 
of  no  effect  as  to  said  two-thirds  of  your  ora- 
tor,' and  hence  removed  as  a  cloud  on  his  title. 
Where  the  situation  is  such  that  equity  can  be 
done  between  the  parties,  the  infancy  of  a 
complainant  does  not  exclude  him  from  the  op- 
eration of  the  maxim  that  he  who  asks  equity 
must  do  equity." 

[11]  The  logic  of  these  meager  facts  leads 
us  irresistibly  to  these  conclusions:  While 
true,  as  a  general  rule,  that  the  mere  silence 
of  the  owner  will  not  defeat  a  good  record 
title  to  real  estate,  we  have  here  the  un- 
equivocal declaration  of  the  husband  of  one 
and  the  father  of  three  of  these  claimants 
that  his  mother,  Ann  R.  Green,  received  her 
share  of  the  proceeds  of  sale,  and  this  lan- 
guage is  the  antithesis  of  mere  silence  on  his 
part  So,  also,  if  the  statement  be  true,  such 
action  on  Ann  R.  Green's  part,  under  whom 
all  of  the  appellees  claim,  is  not  mere  silence^ 
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but  express  ratificadon,  whlcli  Is  conclusive 
against  all  who  claim  under  her,  and  it  may 
be  added  that  the  truth  of  Sidney  M.  Green's 
statement  is  also  fairly  inferable  from  her 
own  conduct,  both  during  her  husband's  life 
and  during  the  many  years  in  which  she  sur- 
vived him. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  appellees  are  estopped  by  facts 
and  circumstances  which  show  that  the  evi- 
dence of  the. parties  to  the  transaction,  which 
might  have  established  a  complete  defense, 
has  been  lost  by  lapse  of  time ;  that  from  the 
facts  which  dio  appear  it  may  be  fairly  in- 
ferred that  Ann  B.  Green,  their  common  an- 
cestor, under  whom  they  claim,  consented  to 
the  sale,  and  abandoned  her  title,  and  re- 
ceived her  share  of  the  purchase  price ;  and 
in  addition  to  this,  because  all  of  the  claim- 
ants are  either  heirs  at  law  of  George  W. 
Green,  or  claim  as  their  successors  in  title, 
and  so  cannot  repudiate  his  deed  without  ac- 
counting for  the  purchase  price  to  the  ex- 
tent that  his  estate  was  increased  the^reby. 

For  the  reasons  indicated,  we  are  of  opin- 
ion that  the  trial  court  should  have  dis- 
missed the  bill,  and  in  accordance  with  the 
prayer  of  the  cross-bill  of  the  appellant, 
should  have  entered  a  decree  confirming  its 
title  to  the  land  in  controversy,  and  we  will 
enter  such  a  decree  here. 

Reversed. 

SIMS  and  BURKS,  JJ.,  absent 


(129  Va.  377) 

CITY  OF  CLIFTON  FORGE  V.  VIRGINIA- 
WESTERN  POWER  CO. 

(Supreme  Court  of  Appeals  of  Virgiziia*    March 

17,  1921.) 


1.  Electricity  ^=:> II— Franchise  covering  night 
electfio  light  service  lield  not  to  cover  day 
service  also. 

Where  the  franchise  of  an  electric  light  and 
power  company  required  it  only  to  furnish  in- 
candescent hghts  "at  all  hours  from  sunset 
to  sunrise,  or  as  much  earlier  or  as  much  lat- 
er as  weather  conditions  make  it  necessary," 
the  franchise  did  not  cover  both  night  and  day 
serrice  in  respect  to  compensation  to  be 
charged,  notwithstanding  that  the  company  in 
fact  had  also  been  furnishing  day  service. 

2.  Estoppel  4S=:>62(2),  78(1)  —  That  eleotrio 
light  company  furnished  additional  service 
held  not  to  estop  it  from  claiming  that  the 
franchise  did  not  cover  suoh  additional  serv- 
ice. 

Where  a  light  and  power  company  operat- 
ing under  a  franchise  covering  night  service 
had  for  more  than  10  years  also  furnished  day 
service,  such  fact  held  not  to  estop  the  com- 
pany from  denying  that  the  franchise  covered 
day  service  also,  and  the  police  power  of  the 
state  as  exercised  through  the  State  Corpora- 
tion Commission  could  not  be  ousted  by  such  an 
estoppel  in  pals  operating  on  the  parties. 


3.  Appeal  and  error  ^s»l097(t)— Adverse  de> 
oislon  on  former  heariag  of  same  oase  not 
subject  to  review. 

A  contention  fully  considered  and  answered 
adversely  to  appellant  on  a  former  hearing  of 
the  same  case  is  not  subject  to  review  on  ap- 
peal. 

4.  Eieotrlcity  ^=»II--State  Corporation  Com- 
mission may  fix  rates  for  electric  servioe  not 
covered  by  franchise. 

Where  the  use  of  streets,  alleys,  and  other 
public  property  in  a  dty  for  the  purpose  of  fur- 
nishing electric  service  has  been  in  existence 
without  objection  on  the  city's  part  for  over 
10  years,  but  no  rate  therefor  has  ever  been 
fixed  by  contract,  the  State  Corporation  Com- 
mission may  under  Act  March  27,  1914  (Laws 
1914,  c.  340),  as  amended  (Laws  1918,  c.  407), 
fix  rates  therefor,  the  act  of  the  Commission 
being  not  a  grant  of  a  use,  but  a  determination 
of  rates  for  a  use  already  in  existence. 

5.  Eleotrioity  <S=:»II— State  Corporation  Com- 
missioh  may  on  its  own  motion  alter  rate 
scheduies  and  substitute  rates  for  light  and 
power  deemed  Just  and  reasonable. 

The  State  Corporation  Commission  may  on 
its  own  motion  or  on  complaint  of  a  proper  par- 
ty alter  schedules  of  electric  light  and  power 
rates  .filed  before  it  and  substitute  therefor 
such  rates  as  it  may  deem  just  and  reasonable 
in  view  of  Code  1919,  {{  4058-4073. 


6.  Electricity  ^s»ll— Prooedure  for  fixing  light 
and  power  rates  heid  to  provide  reasonable 
opportunity  for  hearing  on  part  of  city. 

Since  under  Code  1919,  {  4071,  it  is  the 
duty  of  the  State  Corporation  Commission  to 
fix  and  order  substituted  for  electric  light  and 
power  rates  filed,  such  rates  as  shall  be  Just 
and  reasonable,  such  procedure  gives  a  dty 
wherein  the  light  and  power  company  is  oper- 
ating ample  opportunity  to  be  heard  as  to  the 
justness  and  reasonableness  of  the  rates 
charged. 

Appeal  from  State  Corporation  Commis- 
sion. 

Petition  by  the  Virginia-Western  Power 
Company  before  the  State  Corporation  Com- 
mission for  permission  to  withdraw  in  the 
City  of  Clifton  Forge  electric  light  and  povir- 
er  service  or  for  a  determination  of  adequate 
service  and  to  fix  rates  therefor.  From  the 
order  of  the  Commission,  the  City  appeals. 
Affirmed. 

O.  B.  Harvey,  of  Clifton  Forge,  for    ap- 
pellant 
F.  W.  King,  of  Clifton  Forge,  for  appellee. 

BURKS,  J.  This  is  a  continuation  of  the 
litigation  involved  in  the  case  of  the  Virginia- 
Western  Power  Co.  v.  City  of  Clifton  Forge, 
125  Va.  469,  99  S.  E.  723,  9  A.  L.  Ft.  1148. 
On  the  former  appeal  the  respective  rights 
and  duties  of  the  parties  were  very  fully 
considered  and  passed  upon,  and  the  validity 
and  binding  effect  of  the  contract  of  fran- 
chise between  the  city  and  the  predecessor 
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in  title  of  tbe  appellee  were  upheld  as  to  the 
service  stipulated  for  In  tbe  franchise.  It 
was  also  held  that  as  to  services  not  so 
stipulated  for  jurisdiction  over  the  same  was 
vested  in  the  State  Corporation  Commission, 
and  it  was  its  duty  to  exercise  the  same. 
On  that  appeal  the  cases  of  several  cities 
and  towns,  involving  practically  the  same 
questions,  were  heard  together,  and  the  Com- 
mission refused  to  take  any  jurisdiction 
whatever  of  them  and  dismissed  the  appli- 
cation of  the  appellee  for  an  increase  of 
rates  on  the  ground  that  It  could  not  approve 
rates  within  the  corporate  limits  of  such 
cities  and  towns  in  excess  of  those  fixed  hy 
the  respective  franchises.  This  court  aflttrm- 
ed  the  holding  of  the  Commission  as  to  fran- 
chise rates  for  franchise  services,  but  in 
concluding  Its  opinion  said: 

''Por  the  foregoing  reasons  we  find  no  er- 
ror in  the  orders  of  the  State  Corporation 
Commission  under  review,  save  to  the  extent 
that  they,  without  any  investigation  or  con- 
sideration thereof,  refuse  approval  of  the  rates 
filed  with  the  Commission  by  the  plaintiff  in  er- 
ror which  apply  to  services  within  the  respee* 
tive  corporate  limits  of  the  defendants  in  error 
which  are  not  attempted  to  be  fixed  or  affected 
by  the  franchises  involved  in  these  cases.  As 
to  the  latter  rates,  the  Commission  has  juris- 
diction under  the  statute  of  1914,  aforesaid, 
and  it  should  assume  such  jurisdiction,  make 
the  investigation,  and  otherwise  act  with  re- 
spect thereto  in  accordance  with  the  provi- 
sions of  the  1914  statute." 

The  powers  and  duties  of  the  Commission 
under  this  decision  were  very  plain.  It  was 
to  ascertain  whether  or  not  the  appellee  was 
supplying  any  services  within  the  corporate 
limits  of  the  appellant  whldi  were  not  at- 
tempted to  be  fixed  or  affected  by  the  fran- 
chise granted  by  the  appellant,  and,  if  so,  to 
exercise  jurisdiction  over  the  same  accord- 
ing to  the  provisions  of  the  1914  statute 
(Laws  1914,  c.  340). 

After    the   above-mentioned    opinion    was 
handed  down,  to  wit,  on  April  7,  1920,  the 
appellee  filed  its  petition  before  the  State 
Corporation  Commission  in  which  It  under- 
took  to  set  out  the  facts  of  the  case  and 
prayed  that  it  might  be  permitted  to  with- 
draw^ in  the  city  of  Clifton  Forge  all  serv- 
ice not  required  by  the  franchise  granted  by 
said   city,  or  in  lieu  thereof  that  the  Com- 
mission would  determine  what  was  an  ade- 
quate and  suflldent  service  in  said  city  and 
fix  Just  and  reasonable  rates  for  same.    The 
city   ot  Clifton  Forge  appeared  by  counsel 
and  filed  a  lengthy  plea  to  the  jurisdiction 
of   tbe   Commission,  the  grounds  of  which 
will  be  more  particularly  noticed  hereinaft- 
er,     Tbe  appellee  moved  to  strike  out  the 
plea.      The  Conunission  heard  the  case  "up- 
on tbe  entire  record  and  especially  upon  the 
said   petition,  the  said  plea,  and  motion  to 
strike   out,  and  the  order  of  the  Supreme 
Court    of  Appeals  of  Virginia/'  and  struck 
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I  out  the  plea:,  but  refused  to  allow  the  appel- 
lee to  withdraw  the  present  service  from  the 
dty  of  Clifton  Forge.  The  Commission 
thereupon  ordered: 

That,  so  long  as  the  appellee  "renders  an 
electric  service  within  the  city  of  Clifton  Forge 
other  than  that  required  by  the  franchise 
agreement  aforesaid,  it  shall  keep  on  file  with 
this  Commission  a  schedule  showing  its  rates, 
tolls,  charges,  rules,  and  regulations  applicable 
to  such  service  as  required  by  law,  and  that 
until  the  further  order  of  this  Commission  the 
said  company  shall,  so  long  as  it  renders  with- 
in the  city  limits  of  the  city  of  Clifton  Forge, 
the  service  now  being  rendered,  charge  uni- 
formly therefor  the  rates  as  set  out  in  its 
schedule  filed  with  the  Commission  on  March 
20,  1918.  But  this  order  shall  be  without  prej- 
udice to  the  right  of  the  city  of  Clifton  Forge 
to  require  the  Virginia- Western  Power  Com- 
pany to  reinstate  the  service  required  of  it 
by  the  franchise  agreement  and  at  the  rates 
therein  specified  for  the  franchise  service.*' 

From  this  order  the  present  appeal  was 
taken. 

The  chairman  of  the  Commission,  in  an 
elaborate  and  able  opinlcm  copied  into  tbe 
record,  maintained  the  jurisdiction  of  the 
Commission  over  the  rates  for  services  ren- 
dered in  the  dty  which  were  not  covered  by 
the  franchise  and  rightly  interpreted  the 
mandate  of  this  court  in  that  respect 

Under  the  franchise,  the  predecessor  in  ti- 
tle of  the  appellee  and  its  successor,  or  as- 
signs were  granted  the  right — 

"to  conduct,  maintain,  and  operate  for  a  pe- 
riod of  15  years  from  the  granting  of  this  fran- 
chise an  electric  light  system  in.  and  for  the 
said  dty  and  the  citizens  thereof.  And  the 
said  company  is  hereby  granted  permission  to 
conduct,  erect,  and  maintain  in  the  streets  and 
alleys  of  the  said  dty  all  poles  and  wires  and 
other  appliances  and  use  such  currents  of  elec- 
tricity that  may  be  necessary  for  it  to  operate 
its  said  system  to  light  said  city  and  supply 
the  citizens  thereof  with  electricity  and  from 
time  to  time  make  such  repairs  and  alterations 
therein  as  may  be  considered  necessary  for  the 
conduct  of  its  business.'* 

In  consideration  for  tbe  grant,  the  grantee 
agreed  to  pay  the  dty  $800,  to  furnish  the 
dty  a  spedfled  number  of  arc  lights  at  $50 
each  per  annum,  others  in  excess  thereof  at 
$40  each  per  annum,  and  to  furnish  incan- 
descent lights  to  dttzens  at  a  scale  of  prices 
set  forth  in  the  franchise.  As  to  the  lights 
to  be  furnished  to  citizens,  the  franchise  pro- 
vides: 

"Upon  the  coi^pletion  of  the  said  electric 
lighting  system  the  said  company  shall  furnish 
electric  lights  to  all  the  citizens  of  said  city 
who  shall  agree  to  take  it  and  equip  their  hous- 
es with  the  necessary  appliances  therefor  at  all 
hours  from  sunset  until  sunrise,  or  as  much 
earlier  and  as  much  later  as  weather  conditions 
may  make  it  necessary." 

A  few  months  after  the  franchise  was 
granted  the  grantee  thereof,  without  other 
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consideration  than  has  been  stated,  began  to 
furnish  a  continuous  day  and  night  service 
for  lighting,  and  also  a  like  service  for  heat 
and  power,  and  this  service  has  thence  hith- 
erto been  and  is  now  being  furnished.  It 
was  conceded  before  the  Commission  that  the 
night  and  day  service  could  not  be  so  dis- 
sociated as  to  permit  the  Commission  to  reg- 
ulate rates  for  the  latter  service  while  main- 
taining the  contract  rate  for  the  former,  and 
the  city  not  only  refused  to  assent  to  the  ab- 
rogation of  the  day  service,  but  insisted  up- 
on its  maintenance  without  increase  of  rates. 
The  Commission  was  of  opinion  and  decided 
that  the  continuous  day  and  night  service  of 
lighting  was  a  new  service  differing  from  and 
not  covered  by  the  franchise,  as  was  also  the 
service  of  heat  and  power,  and  that  it  had 
jurisdiction  to  fix  the  rates  therefor.  Its  or- 
der, however,  was  "without  prejudice  to  the 
rights  of  the  city  of  Clifton  Forge  to  require 
the  Virginia-Western  Power  Company  to 
reinstate  the  service  required  of  it  by  the 
franchise  agreement  and  at  the  rates  therein 
specified  for  the  franchise  service." 

Nearly  every  question  raised  on  this  appeal 
was.  settled  on  the  former  appeal,  which  we 
have  neither  the  power  nor  the  inclinaticm  to 
disturb. 

In  the  petition  for  appeal  it  is  said  that 
three  questions  are  involved  in  the  case. 
They  will  be  stated  and  numbered  as  in  the 
petition: 

[1]  1.  "Does  the  franchise  of  April  13, 
1907,  and  the  contract  of  March  4,  1911,  cov- 
er both  night  and  day  service  in  the  city  of 
Clifton  Forge?"  A  mere  reading  of  the  fran- 
chise hereinbefore  copied  would  seem  sufil- 
dent  to  show  that  it  did  not  cover  such  serv- 
ice. The  grantee  was  only  required  to  fur- 
nish incandescent  lights  "at  all  hours  from 
sunset  to  sunrise  or  as  much  earlier  and  as 
much  later  as  weather  conditions  make  it 
necessary."  There  was  no  undertaking  for 
a  daytime  service,  and  the  city  could  not 
demand  it  The  contract  of  March  14,  1911, 
as  shown  on  its  face,  was  a  mere  compro- 
mise agreement  to  settle  a  dispute  between  the 
city  and  the  power  company  as  to  the  right  of 
the  latter,  under  Its  franchise,  to  charge  citi- 
zens a  minimum  rate  of  $1  for  electrical  serv- 
ices. It  dealt  with  no  other  question  connected 
with  the  franchise,  and  in  no  way  affects  the 
jurisdiction  and  power  of  the  Commission 
over  matters  not  covered  by  the  franchise  of 
April  13,  1907 ;  nor  was  it  a  recognition  that 
the  franchise  applied  to  both  day  and  night 
service,  nor  a  construction  py  the  parties  of 
any  other  feature  of  the  franchise  except  the 
right  to  make  a  mlnlmiun  charge  under  the 
franchise  for  the  franchise  service. 

The  occupation  of  the  streets  of  the  city 
by  the  poles  and  wires  of  the  appellee  was 
fully  warranted  by  the  franchise  hereinbe- 
fore quoted.  Sendi^ig  the  current  along  said 
wires  in  the  day  time,  without  objection  from 


f  the  city,  did  not  subject  the  appellee  to  the 
franchise  agreement  for  the  night  service. 

As  pointed  out  by  the  Commission,  the  con- 
tinuous day  and  night  service  is  an  insepa- 
rable service  and  one  that  is  essentially  dif- 
ferent from  that  provided  for  by  the  fran- 
chise, hence,  under  the  very  terms  of  our 
former  decision,  is  subject  to  the  jurisdic- 
tion of  the  Commissi<Hi. 

[2]  2.  "Has  the  Virginia-Western  Power 
Company  by  rendering  a  continuous  service 
within  the  city  of  Clifton  Forge  for  more 
than  10  years  estopped  itself  from  denying 
that  the  said  franchise  does  cover  all  classes 
of  service?"  The  poles  and  wires  of  the 
power  company  were  already  occupying  the 
streets  of  the  city  under  the  terms  of  the 
franchise,  and  for  the  mutual  benefit  of  the 
citizens  and  of  the  i)ower  company  a  daylight 
service  and  heat  and  power  were  furnished 
the  citizens  at  the  same  rate  at  which  the 
night  service  had  been  furnished,  but  there 
was  no  obligation  on  the  power  company  to 
furnish  it  at  that  price,  the  city  had  no  right 
to  demand  it,  nor  waet  the  rate  for  that 
service  fixed  by  the  franchise.  It  is  said  in 
the  opiniiHi  of  the  chairman  of  the  Commis- 
sion that  the  contention  that  the  day  service 
is  covered  by  the  franchise  contract  is  based 
"upon  the  theory  that  the  voluntary  rendition 
by  the  company,  over  a  period  of  years,  of 
the  day  service  has  resulted  in  a  contract  by 
estoppel.  We  can  find  no  authority,  stat- 
utory or  otherwise,  in  support  of  such  a  con- 
tention, and  cannot  agree  that  the  police  pow- 
er of  the  state,  as  exercised  through  the  Com- 
mission, the  constitutional  repository  of  that 
power,  can  be  rendered  ineffective  by  an  es- 
t<^pel  in  pais,  effective,  if  at  all,  only  upon 
the  parties  to  the  contract"  We  concur  in 
the  conclusion  reached  by  the  chairman. 

[3]  3.  "Has  the  State  Corporation  Com- 
mission jurisdiction  to  fix  any  rates  to  h& 
charged  the  citizens  of  the  city  of  CllftcMi 
Forge  for  any  services  rendered  them  by 
said  company?"  In  the  reply  brief  for  the 
appellant  the  contention  of  the  appellant  un- 
der this  head  is  put  thus: 

''The  city  further  maintains  that  the  General 
Assembly  has  not  conferred  upon  l^e  State 
Corporation  Commission  jurisdiction  to  consid- 
er and  determine  any  rates  to  be  charged  for 
electric  service  rendered  wholly  within  the  cor- 
porate limits  of  the  city." 

[4]  This  contention  was  fully  considered 
and  answered  adversely  to  the  appellant  on 
the  former  hearing  of  this  case,  and  is  not 
now  subject  to  review.  Steinman  v.  Clinch- 
field  Coal  Corp.,  121  Va.  611,  93  S.  £2.  684. 
The  city  further  insists: 

'  "That,  if  the  said  act  of  1914,  as  amended, 
be  construed  as  giving  the  State  Corporation 
Commission  power  to  grant  the  right  to  use  the 
streets,  alleys,  and  other  public  property  for 
the  purpose  of  furnishing  day  electric  service. 
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when  the  city  hu  granted  no  franchise  for  such 
service,  said  act  is  nnconstitutional  and  void.*' 

The  nse  of  the  streets,  alleys,  and  other 
public  property  for  the  purpose  of  furnish- 
ing day  electric  service  has  been  in  existence, 
without  objection  on  the  part  of  the  city,  for 
over  10  years,  but  no  rate  therefor  has  ever 
been  fixed  by  any  contract  between  the  city 
and  the  power  company.  The  Commission 
is  not  granting  a  use,  but  fixing  a  rate  for  a 
use  already  in  existence  and  not  covered  by 
the  francliise  agreement  In  this  It  was  en- 
tirely within  its  powers.  The  reserved  police 
power  of  the  state  and  the  manner  of  its 
exercise  has  been  so  fully  considered  and  dis- 
cussed in  cases  recently  decided  by  this  court 
that  It  is  not  deemed  necessary  to  do  more 
than  refer  to  them.  Virginia- Western  Power 
Co.  V.  Clifton  Forge,  supra.;  City  of  Rich- 
mond V.  Ches.  &  Potomac  Tel.  Co.,  127  Va. 
,  106  S.  B.  127. 

The  city  further  contends: 

**That  the  record  shows  that  the  State  Cor- 
poration Commission  made  no  investigation  as 
to  the  rates  which  it  authorized  to  be  charged 
the  citizens  of  Clifton  Forge  and  changed  the 
same  as  fixed  by  franchise  provisions  without 
investigation  and  without  an  opportunity  by 
the  city  to  be  heard.** 

This  contention  is  fully  answered  by  the 
Oommission  as  follows: 


««i 


'Under  the  provisions  of  the  act  of  March 
27»   1914,   as   amended    (Acts   1918,    c.   407), 
schedules  of  rates  filed  with  the  Commission  by 
public  utilities  automatically  become  effective 
30  days  after  filing  unless  suspended  by  the 
Commission  upon  its  own  motion  or  upon  com- 
plaint of  interested  parties.    The  rates  filed  by 
the  company  on  March  18,  1918,  are  not  out  of 
Hue  with  rates  approved  by  the  Commission  in 
other  communities  in  which  the  equipment  in 
uae  and  the  operating  conditions  are  substan* 
tiaUy  similar,  and  there  appears  to  be  no  rea- 
son  why  the  Commission,  of  its  own  motion, 
should  suspend  the  rates  as  filed.     No  com- 
plaint has  been  filed  with  the  Commission,  and 
no  representation  made  that  said  schedule  of 
rates  is  'unjust,  unreasonable,  unjustly  discrim- 
inatory,  or  preferential,'  and,  the  Commission 
haTini?  jurisdiction  of  such  rates,  the  schedule 
filed  with  the  Commission  on  March  18,  1918, 
is  legally  effective  until  changed  in  the  manner 
prescribed  by  the  statute. 


n 


[6,  •]  The  Commission  had  no  power  to 
change  franchise  rates  for  franchise  services 
and  did  not  attempt  to  do  so.  The  power 
company  had  filed  with  the  Commission  in 
Marcli,  1918,  a  schedule  of  rates  for  an  en- 
tirely different  service.  This  the  Commis- 
8i<Hi  bad  power  to  change  if,  upon  investi- 
gation, the  rates  were  found  to  be  unjust  or 
unreasonable.  The  Commission  does  not  ini- 
tiate rates,  but  may  alter  schedules  filed  be- 
fore it  and  fix  and  order  substituted  therefor 
snch  rates  as  it  may  deem  just  and  reason- 
able.     Code,  a  160.    This  it  may  do  of  its 


own  motion,  if  It  deems  it  proper,  or  on  com- 
plaint of  a  proper  party.  In  the  case  at  bar 
the  Commission  made  no  investigation  and 
no  change  because  the  rates  filed  "are  not 
out  of  line  with  rates  approved  by  the  Com- 
mission In  other  communities  in  which  the 
equipment  in  use  and  the  operating  condi- 
tions are  substantially  similar  and  there  ap- 
pears to  be  no  reason  why  the  Commission, 
of  its  own  motion,  should  suspend  the  rates 
as  filed,"  and  there  have  been  no  complaints. 
The  appellant  is  in  no  wise  hurt,  as  it  may 
at  any  time  hereafter  go  before  the  Commis- 
sion and  make  complaint  that  the  rates  are 
imjust  and  unreasonable,  and,  if  the  com- 
plaint is  well  founded,  it  will  be  the  duty  of 
the  Commission  to  fix  and  order  substituted 
for  the  rates  filed  such  rates  as  shall  be  just 
and  reasonable.  Code,  f  4071.  This  pro- 
cedure gives  the  city  ample  opportunity  to 
be  heard  as  to  the  justness  and  reasonable- 
ness of  the  rates  charged. 

We  find  no  error  In  the  order  of  the  State 
Corporation  Commission,  and  it  is  according- 
ly affirmed. 

Affirmed. 

PRENTIS,   J^    absent 


(128  Va.  888) 
CITY  OF  RICHMOND  V.  CARNEAL  el  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  17,  1021.) 

1.  Constitutional  law  ^=>3S— Constitutionality 
depends  upon  what  may  be  done  under  stat- 
ute. 

The  test  of  the  validity  of  a  statute  claimed 
to  be  unconstitutional  is,  not  merely  what  has 
been  done  under  it,  but  what  may  be  done  un- 
der it. 

2.  Eminent  domain  ^=»66— Whether  land  Is 
taken  for  a  public  use  la  a  judicial  question 
for  the  court. 

The  question  of  the  necessity,  propriety,  or 
expediency  of  resorting  to  the  exercise  of  the 
power  of  eminent  domain  is  a  legislative  func- 
tion, in  the  absence  of  a  constitutional  inhibi- 
tion, but  the  question  of  what  constitutes  a 
"public  use"  within  the  rule  that  private  prop- 
erty can  be  taken  only  for  a  "public  use"  is  a 
judicial  question  to  be  decided  by  the  courts, 
not  as  a  matter  of  discretion,  but  in  the  exer- 
cise of  sound  judgment  under  all  the  facts  and 
circumstances  of  a  particular  case. 

3.  Constitutional  law  ^=952— Legislature  can* 
not  conclude  constitutionality  of  Its  statutes. 

The  Legislature  cannot  conclude  the  consti- 
tutionality of  its  own  enactments. 

4.  Eminent  domain  ^=> 1 3— Private  property 
can  be  taken  only  for  public  use. 

Under  the  Constitution,  the  power  of  emi- 
nent  domain  is  limited  to  the  taking  or  dam- 
aging of  private  property  for  public  use. 


»For  other  caaee  see  tame  topic  and  KSY-NUMBBR  In  all  Key-Numbered  Diseats  and  Indexea 
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5.  Emlnoiit  ifonain  ^=9 1 9— Statute  authorizing 
olty  to  acquire  land  additional  to  that  required 
for  street  held  unconatltutional  as  authorizing 
the  taking  for  other  than  a  ''puhiic  use." 

Acts  1916,  c.  71,  in  so  far  as  it  amends  Acts 
1906,  c.  194  (Code  1919.  f  3065,  par.  2),  au- 
thorizing dtj  in  street  opening  proceedings  to 
acquire  land  in  excess  of  that  required  and  to 
rep] at  and  dispose  of  the  excess  in  such  manner 
as  it  may  see  fit,  where  such  land  is  injuriously 
affected  by  the  taking  of  a  portion  thereof  for 
street  purposes,  held  unconstitutional;  the 
taking  of  such  excess  portion  of  the  land  not 
being  for  a  "public  use'*  within  the  Constitution 
limiting  the  taking  or  damaging  of  private 
property  to  a  "public  use." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Use.] 

Error  to  Hustings  Court  of  Richmond. 

Petition  by  the  City  of  Richmond  to  con- 
demn land,  opposed  by  James  D.  Cameal  and 
others.  Petition  dismissed  as  to  a  portion  of 
the  land  sought  to  be  taken,  and  the  dty 
brings  error.    Afllrmed. 

H.  R.  Pollard,  of  Richmond,  for  plaintiff  in 
error.  j 

J.  Thomas  Hewin,  Jas.  T.  Carter,  J.  Sam- 
uel Parrish,  D.  C.  O'Flaherty,  and  H.  W. 
Goodwyn,  all  of  Richmond,  for  defendants  in 
error. 

BURKS,  J.  The  chief  point  involved  in 
this  case  is  the  constitutionality  of  an .  act 
of  assembly  approved  February  29,  1916, 
amending  a  previous  act,  relating  to  the 
opening  and  widening  of  streets  by  cities  and 
towns.  Acts  1916,  pp.  112,  113.  So  much  of 
the  act  as  need  be  quoted  is  as  follows: 

"Any  dty  or  town  in  this  commonwealth  pro- 
posing to  open  or  widen  a  street  by  taking  any 
part  of  a  block  or  square  in  such  a  maimer  that 
the  value  of  the  property  abutting  the  proposed 
street,  would  be  injuriously  affected  unless  the 
property  on  such  block  or  square  is  replatted 
and  the  property  line  readjusted,  then  and  in 
that  event  the  dty  or  town  ♦  ♦  ♦  may  •  ♦  ♦ 
acquire  by  ♦  ♦  •  condemnation  ♦  ,♦  •  all  or 
any  part  of  the  property  on  such  squares  or 
blocks  and  may  subsequentiy  replat  and  dispose 
of  the  property  so  acquired,  in  whole  or  in 
parts,  making  such  limitations  as  to  the  uses 
thereof  as  it  may  see  fit." 

The  city  had  annexed  to  its  boundaries  the 
town  of  Ginter  Park,  and  under  the  decree  of 
annexation  was  required  to  open  a  suitable 
and  adequate  highway  from  said  town  to  the 
business  center  of  the  dty.  Pursuant  to  that 
decree,  and  by  virtue  of  the  authority  of  said 
act  of  assembly,  the  city  by  its  constituted 
authorities  petitioned  the  hustings  court  of 
the  city  to  open  a  boulevard  80  feet  wide  be- 
tween two  designated  points  in  the  dty  as 
enlarged,  and  filed  with  its  petition  a  map 
or  diagram  of  the  proposed  boulevard  showing 


the  land  proposed  to  l>e  taken  for  the  loca- 
tion of  the  boulevard,  and  also  the  land  on 
each  side  thereof  proposed  to  be  taken.    The 
petition  states  that  tiie  land  proposed  to  be 
condemned  is  needed  for  the  opening  and 
maintenance  of  a  public  street.    The  map  or 
diagram  filed  with  the  petition  shows  that 
the  proposed  boulevard  hs  of  a  uniform  width 
of  80  feet,  with  a  parkway  in  the  center,  and 
that  it  cuts  diagonally  across  one  or  more 
squares  or  blocks  of  the  city,  so  that  the  resi- 
due of  lots  therdn  not  taken  for  the  boule- 
vard would  touch  the  said  boulevard  oblique- 
ly and  not  on  perpendicular  lines.    In  some 
instances  it  would  take  a  large  portion  of 
the  lot  through  which  it  runs,  in  others  only 
a  small  portion.    It  is  stated  in  the  resolu- 
tion of  the  dty  coundl  directing  the  condem- 
nation, and  also  in  the  petition,  that  the  city 
council  is  of  opinion  that  not  to  acquire  all 
or  parts  of  the  proposed  property  on  certain 
blocks,  squares  or  lots,  through  which  the 
said  proposed  street  will  pass,  would  render 
it  Impracticable,  without  extraordinary  ex- 
pense, to  make  the  proposed  improvements, 
and  it  was  also  of  opinion  that  certain  of 
the  properties  abutting  on  the  strips  or  par- 
cels of  land  so  to  be  acquired  for  the  open- 
ing of  the  said  street  would  be  injuriously 
affected  In  value  unless  the  whole  or  certain 
parts   of   the   property   in   such   blocks    or 
squares  are  replatted  and  the  lines  readjust- 
ed to  the  new  proposed  street  lines.    The 
map  or  plat  shows  distinctiy  not  only  the 
lines  of  the  street  or  boulevard  proposed  to 
be  taken,  but  also  the  land  on  each  side 
thereof  proposed  to  be  taken.    Certain  of  the 
proprietors  of  lands  proposed  to  be  taken 
appeared   and  moved  to  dismiss  the  city's 
petition  on  several  grounds,  but  chiefly  on 
the  ground  that  the  statute  aforesaid  and  the 
ordinance  of  the  dty  passed  in  pursuance 
thereof  are  unconstitutional  and  void  in  so 
far  as   they  authorized   the  taking  of   the 
lands  outside  of  the  strip  80  feet  wide  which 
was  to  be  used  for  the  street,  because  the  use 
to  which  they  were  to  be  applied  was  not  a 
public   use.    The  hustings   court  took   this 
view  of  the  case,  and  while  it  directed  the 
establishment  of  the  street  or  boulevard,  of 
the  uniform  width  of  80  feet  as  shown  on  the 
map  or  plat,  it  dismissed  the  petition  as  to 
the  lands  outside  of  said  street  or  boulevard. 
To  this  order  a  writ  of  error  was  awarded  by 
this  court 

The  ordinance  of  the  dty  and  also  the  pe- 
tition cite  and  rely  upon  the  act  of  February 
29,  1916,  as  authority  for  the  right  to  con- 
demn the  lands  outside  of  the  lines  of  said 
street  or  boulevard.  It  Is  obvious,  therefore^ 
'that  the  determinative  question  in  the  case 
Is  the  validity  of  the  statute  aforesaid. 

The  only  evidence  offered  in  the  cause  was 
the  map  aforesaid  and  the  resolution  of  the 
dty   council,   which  were  filed  as  exlilbits 


As»For  other  cases  see  same  topic  and  KET-JSUMBBR  in  aU  Kar-Numbared  Dlsests  and  Indexes 
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with  the-  petition,  and  which  are  also  re- 
ferred to  by  the  commissioners  who  assessed 
the  damages. 


[1]  We  remark  In  limine  that  the  test  of  other  taxpayers  of  the  city  with  the.  cost  of 


the  validity  of  the  statute  is  not  merely  what 
has  been  done  under  it,  but  what  may  be  done 
under  it.  Vlolett  v.  Alexandria,  92  Va.  561, 
23  S.  E.  909,  31  L.  R.  A.  382,  53  Am.  St  Rep. 
825. 

Under  the  act  above  quoted,  if  the  pro- 
posed street  takes  only  a  small  portion  of  a 
lot,  leaving  the  owner's  dwelling  or  place  of 
business,  or  both,  untouched,  the  city  may 
nevertheless  take  the  residue  also,  if  the 
other  conditions  mentioned  in  the  act  exist, 
and  the  statement  in  the  brief  of  counsel  for 
J.  D.  Gameal  is  that  just  this  condition  ex- 
ists in  the  instant  case.  That  statement  is 
that— 

a 

'The  f.treet  or  parkway  cuts  off  a  little  cor- 
ner of  his  lot;  outside  of  that  is  a  house,  which 
is  a  home  and  a  place  of  business,  where  the 
owner  has  been  for  30  or  40  years." 

So  that  the  question  presented  for  con- 
sideration is  not  merely  what  is  possible 
under  the  act,  but  what  is  actually  proposed 
to  be  done  under  it.  We  must  consider, 
therefore,  whether  the  taking  of  such  resi- 
due, not  needed  for  the  street,  is  a  taking  for 
a  public  use. 

The  statute  requires  the  petition  to  state 
the  object  for  which  the  condemnatioa  is 
asked.  Code,  i  3464.  The  petition  in  this 
case  states  the  object  as  ''the  opening  and 
maintenance  of  a  public  street."  The  open- 
ing of  a  public  street  is  recognized  every- 
where as  a  public  use,  and  the  taking  is  not 
resisted  as  to  so  much  of  the  land  as  is  need- 
ed for  the  street  It  is  resisted  only  as  to 
what  is  termed  the  ''excess  condemnation." 
Ab  to  the  taking  for  the  purpose  of  "main- 
tenance of  a  public  street,"  we  know  of  no 
law  to  warrant  it 

It  has  been  urged  upon  us  that  "forward 
looking  legislation  has  broadened  state  con- 
trol over  private  property  to  meet  social 
needs,  and  that  the  courts  have  likewise  ad- 
vanced, in  sustaining  the  broadening  legisla- 
tion/' and  that  within  the  last  half  century  „  ^^  »^  «  ™  ««.,  .  ^  ^^^^^  -.^*>-x 
there  has  been  a  continued  movement  toward  ^*-  ^«®'  ^^  »•  ®-  ^1*  ^°°-  ^^s-  ^^^^^^  ^^» 

the  enlargement  of  the  powers  of  municipal  ^^^f  J:^^!"^  ^"""o^Ja^^  ^^^  ^"^  ^"^^^  ®^ 

corporaUons.    Amongst    other    Ulustratlons  |  ^- ® v*'^'  ^^'  ^"  ^  1917 A,  94. 

given    are  condemnattons  for  public  parks,  'J.°  Roanoke  City  v  Berkowltz,  80  Va.  616, 

boulevards  and  pleasure  drives,  public  baths.   ^»  **^*»  ^^"^  referring  to  the  general  stat- 

playgTOunds.    libraries,    museums,    and    the  "^®  ^^  eminent  domain  which  required  the 

like,    and  even  for  esthetic  piirposi  s.     No  '  condemnation  of  the  fee,  and  which  was  atp 

sucb  use  is  proposed  in  the  present  case,  and  '  ^^^^    *»    repugnant    to   the   Constitution, 

it  Is  beside  the  mark  to  discuss  it    What  is  ^*^' 

here  proposed  is  to  condemn  land  not  needed  '     "The  Constitution  imposes  no  other  limita- 

for  tbe  street,  replat  it  and  sell  it  to  others,  i  ^®°  ^^  *^®  power  of  the  Legislature  in  this 

presumably  at  a  profit  as  no  reason  is  as- ,  '^«j:^»;="i*''^*^*°  ^<*V  ,,^°  '"/^^  ''^^T 

signed  for  the  "excess  condemnation."  except   r  *''''*' Kr'^^''**  !5!k^'°^*''    private  property 
*"**    ^.  v^«,  »4  xiuwuY"'  ^^^v*-   f^^  pubhe  use  without  just  compensation;   and 

that   the  city  council  is  of  opinion  "that  not  to  t^e  authorities  all  agree  that  bnder  a  general 

acquire  aU,  or  parts   of  the  property  on  certain  statute,  like  the  one  in  question,  no  more  can 

blocks,    squares  or  lots,   through  which  the  be  rightfully  Uken,  without  the  owner's  cod; 

said  proposed  street  wiU  pass,  would  render  -sent,  than  the  necessity  of  the  case  requires.* 


it  impracticable,  without  extraordinary  ex- 
pense, to  make  the  proposed  improvement." 
The  lot  owners  are  no  more  concerned  than 


opening  the  street,  but  they  have  the  right 
to  insist  that  their  property  adjacent  to  the 
street  shall  not  be  taken  from  them  and  sold 
at  a  profit,  either  to  pay  or  to  reduce  the  ex- 
pense of  opening  the  street.  Such  a  transac- 
tion may  be  good  financing  on  the  part  of  the 
city,  and  greatly  to  its  benefit,  but  such  use 
of  private  property  is  not  a  public  use. 
"Public  use"  and  "public  benefit"  are  not 
synonymous  terms. 

Counsel  for  the  city  has  been  afiluent  in 
his  citation  of  cases  and  text-books  on  the 
subject  of  "public  use,"  and  some  of  the  cas- 
es thought  by  him  to  be  most  apposite  will  be 
hereinafter  noticed,  but  none  of  them  has 
gone  to  the  extent  here  claimed.  There  have 
been  a  number  of  decision^  in  this  state  on 
the  subject  of  what  constitutes  a  public  use, 
some  of  them  of  recent  date,  and  while  none 
of  them  involved  the  precise  point  now  be- 
fore us,  they  throw  sufficient  light  upon  the 
subject  to  guide  us  to  a  sound  conclusion. 
We  shall  consider  these  first. 

[2,3]  While  the  question  of  the  necessity, 
propriety,  or  expediency  of  resorting  to  the 
exercise  of  the  power  of  eminent  domain  is  a 
legislative  function,  in  the  absence  of  a  con- 
stitutional inhibition  (Zircle  v.  Southern  Ry. 
Co.,  102  Va.  17,  46  S.  B.  802, 102  Am.  St  Rep. 
605),  what  constitutes  a  "public  use"  is  a 
Judicial  question  to  be  decided  by  the  courts. 
The  Legislature  is  forbidden  to  enact  "any 
law  whereby  private  property  shall  be  tak- 
en or  damaged  for  public  uses,  without  Just 
compensation,"  which  In  effect  carries  out 
the  fundamental  law  of  England  and  Ameri- 
ca that  private  projierty  cannot  be  taken  for 
private  use,  with  or  without  compensation, 
but  can  only  be  taken  for  a  public  use.  This 
inhibition,  like  other  constitutional  provi- 
sions, it  is  the  duty  of  the  courts  to  enforce. 
The  Legislature  cannot  conclude  the  consti- 
tutionality of  its  own  enactments.  Miller  v. 
Pula^l,  109  Va.  137,  63  S.  E.  880,  22  L.  R.  A. 
(N.  S.)  552;  Jeter  v.  Vlnton-Water  Co.,  114 
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Thus,  where  a  part  only  of  a  man's  land  is 
needed  for  a  court  house  or  other  puhlic  pur- 
pose, the  necessity  for  the  appropriation  of 
that  part  will  not  justify  the  taking  of  the 
whole  against  his  wiU,  even  though  compensa- 
tion be  made  therefor/' 

In  Fallsburg  ▼.  Alexander,  101  Va.  98,  43 
S.  E.  194,  61  L.  R.  A.  129,  99  Am.  St.  Rep. 
865,  the  subject  of  "public  use"  is  carefully 
considered  and  many  authorities  are  cited 
to  support  the  conclusion  of  the  court,  which 
is  expressed  in  paragraph  2  of  the  syllabus 
as  follows: 

"A  use  to  be  public  must  be  fixed  and  defi- 
nite. It  must  be  one  in  which  the  public,  as 
such,  has  an  interest,  and  the  terms  and  man- 
ner of  its  enjoyment  must  be  within  the  con- 
trol of  the  state,  independent  of  the  rights  of 
the  private  owner  of  the  property  appropriat- 
ed to  the  use.  Thje  use  of  property  cannot  be 
said  to  be  public  if  it  can  be  gainsaid,  denied, 
or  withdrawn  by  the  owner.  The  public  in- 
terest must  dominate  the  private  gain.^' 


n 


In  the  course  of  the  opinion  Gooley's  Con- 
stitutional Limitations  is  cited  with  approv- 
al, for  the  statement  that  "the  public  use  im- 
plies a  possession,  occupation  and  enjoyment 
of  the  land  by  the  public  at  large,  or  by 
public  agencies;  and  the  due  protecti<»i  of 
the  rights  of  private  property  will  preclude 
the  government  from  seizing  it  in  the  hands 
of  the  owners  and  turning  it  over  to  anoth- 
er on  vague  grounds  of  public  benefit  to 
spring  from  a  more  profitable  use  to  which 
the  latter  may  devote  it"  (italics  supplied); 
and  section  165  of  Lewis  on  Eminent  Domain, 
for  the  statement  that "  'public  use'  means  the 
same  as  use  by  the  public,  and  this,  it  seems 
to  us,  is  the  construction  the  words  should 
receive  in  the  constitutional  provision  in 
question." 

In  Miller  v.  Pulaski,  109  Va.  137,  63  S. 
E.  880,  22  L.  R.  A.  (N.  S.)  552,  the  subject  of 
"public  use"  is  again  discussed,  and  the 
powers  and  duties  of  the  Legislature  and 
of  the  courts,  respectively,  are  defined, 
and  it  was  held  that  an  act  which  author- 
izes a  town  to  condemn  land  for  the  pur- 
pose of  supplying  the  inhabitants  of  said 
town  "or  other  persons,  companies  or  cor- 
porations" with  electric  lights  or  power  em- 
braces an  object  which  is  constitutional 
with  one  which  is  unconstitutional,  and 
where  they  are  so  united  as  to  be  in- 
separable, the  whole  grant  of  power  is  un- 
constitutional, and  that  the  right  to  furnish 
lights  or  power  to  "other  persons,  companies 
or  corporations"  is  a  private  use,  and 
where  a  private  use  is  so  combined  with  the 
public  use  that  the  two  cannot  be  separated, 
the  whole  act  is  void. 

The  subject  of  "public  use"  is  also  dis- 
cussed at  length  and  a  similar  conclusion 
reached  in  Jeter  v.  Vinton-Roanoke  Water 
Co.,  114  Va.  769,  76  S.  E.  921,  Ann.  Cas. 
1914C,  1029. 


In  Boyd  ▼.  Ritter  Lumber  Co.,  119' Va.  348, 
89  S.  E.  273,  L.  R.  A.  1917A,  94,  many  of 
the  previous  cases  in  this  state,  as  well  as 
cases  from  other  states,  are  reviewed,  and 
the  conclusions  stated  is  that  "public  use" 
means  a  use  by  the  public,  and  that  whether 
a  particular  use  is  public  or  not  is  a  ques- 
tion for  the  judiciary  and  not  for  the  Leg- 
islature, and  that  the  Legislature  cannot  make 
a  private  use  public  by  calling  it  so,  in  or- 
der to  justify  the  exercise  of  the  power  of 
eminent  domain.  The  opinion  quotes  with 
approval  from  Bloodgood  v.  Mc^awk,  IS 
Wend.  (N.  Y.)  9,  31  Am.  Dec.  313,  as  follows: 


««i 


'When  we  depart  from  the  natural  import 
of  the  term  'public  use'  and  substitute  for  the 
simple  idea  of  a  public  possession  and  occu- 
pation, that  of  public  utility,  public  interest, 
common  benefit,  general  advantage,  or  con- 
venience, or  that  still  more  indefinite  term 
'public  improvement'  is  there  any  limitation 
which  can  be  set  to  the  exertion  of  legislative 
will  in  the  appropriation  of  private  property? 
The  moment  the  mode  of  its  use  is  disregard- 
ed and  we  permit  ourselves  to  be  governed 
by  speculations,  upon  the  benefits  that  may  re- 
sult to  localities  from  the  use  which  a  man* 
or  set  of  men  propose  to  make  of  the  property 
of  another,  that  moment  we  are  afloat  with- 
out any  certain  principle  to  guide  us.    •    •    * 

"Mr.  Lewis,  in  discussing  this  identical  prop- 
osition in  section  165,  after  giving  a  history 
of  the  earlier  decisions,  concludes  as  follows; 

"'Public  use  means  the  same  as  use  by  the 
public,  and  this,  it  seems  to  us,  is  the  con- 
struction the  words  should  receive  in  the  con- 
stitutional provision  in  question.  The  reaaona- 
which  incline  us  to  this  view  are: 

"  'First,  that  it  accords  with  the  primary  and 
more  commonly  understood  meaning  of  the 
words;  second,  it  accords  with  the  general 
practice  in  regard  to  taking  private  property 
for  public  use  in  vogue  when  the  phrase  waa 
first  brought  into  use  in  the  earlier  Constitu- 
tions; third,  it  is  the  only  view  which  gives 
the  words  any  force  as  a  limitation,  or  ren- 
ders them  capable  of  any  definite  and  prac- 
tical application.  If  the  Constitution  means 
that  private  property  can  be  taken  only  for 
use  by  the  public,  it  affords  a  definite  guide  to- 
both  the  Legislature  and  the  courts.' " 

In  School  Board  ▼.  Alexander,  126  Va. 
407,  412,  413,  101  S.  E.  349,  351,  it  is  saldr 

"The   taking  of   private  property,   however, 
is  a  matter  of  serious  import  and  is  not  to  be 
permitted  except  where  the  right  is   plainly^ 
conferred  and  the  manner  of  its  exercise  has. 
been    strictly    foUowed.    lliere    must    be    no 
doubt  or  uncertainty  about  the  existence  of  the 
power.    If  it  is  not  plainly  conferred  it  does 
not   exist.    The    state   may    grant   the    power 
generally  to  condemn  any  property  for  a  pub- 
lic use,  or  it  may  place  such  restrictions  up- 
on the  power,  the  manner  of  its  exercise    or 
the  character  of  the  property,  that  may  or  may 
not  be   taken   as   it  pleases,   and   when  sucb 
restrictions  are  imposed  they  must  be  obey- 
ed.   If  the  limitations  or  restrictions  impoa eel- 
involve  public  convenience,  or  retard  the  pros* 
ress  of  public  improvements,  the  remedy  is    an 
appeal  to  the  Legislature.    They  cannot  be   T>e— 
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moyed  by  Judicial  construction.  The  courts 
cannot  enlarge  a  power  which  the  Legisla- 
ture haa  restricted.  Charlottesville  v.  Maury, 
96  Va.  383,  31  S.  B.  620;  A.  &  F.  R.  Co.  v. 
A.  A  W.  R.  Co..  76  Va.  780,  40  Am.  Rep.  743. 
It  is  said  that,  in  the  construction  of  statutes 
conferring  the  power  of  eminent  domain,  every 
reasonable  doubt  is  to  be  solved  adversely  to 
the  right;  that  the  affirmative  must  be  shown, 
as  silence  is  negation;  and  that  unless  both 
the  spirit  and  letter  of  the  statute  clearly  con- 
fer the  power,  it  cannot  be  exercised.  Fertil- 
izing Co.  V.  Hyde  Park,  97  U.  S.  669,  666,  24 
Ll  Bd.  1036;  Providence,  etc.,  R.  Co.  ▼.  Pe- 
titioner, 17  R.  I.  324,  ZL  Atl.  966,  972;  ligare 
V.  Chicago,  139  111.  46,  28  N.  B.  934,  82  Am. 
St  Rep.  179." 

[4]  We  have  no  disposition  to  curtail  or 
embarrass  the  exercise  of  the  power  of  em- 
inent domain  in  proper  cases,  even  If  we 
had  the.  power  to  do  so;  but  the  remedy  is 
a  drastic  one  and  its  application  is  restrained 
by  the  Constitution  to  those  cases  where 
the  taking  or  damaging  of  private,  property 
is  for  •'public  use.**  What  is  a  "public  use" 
Is  not  a  matter  of  discretion  with  the 
courts,  but  is  one  of  sound  judgment,  under 
all  the  facts  and  circumstances  of  the  par- 
ticular case.  Different  courts  sometimes 
arrive  at  different  conclusions  upon  the 
same  state  of  facts;  but,  whenever  the  rem- 
edy is  applied,  it  should  always  be  because 
there  is  a  direct  ''public  use"  of  the  prop- 
erty taken*  and  not  a  mere  Incidental  or 
indirect  public  benefit 

We  have  not  been  referred  to,  nor  have 
we  found,  any  case  directly  in  point  which, 
upholds    the  contention  of  the   city.     The 
case   of  State  ex   rel.,   etc.,   v.   Houghton, 
144  Minn.  1,  176  N.  W.  169,  8  A.  L.  R.  686, 
mu<^  relied  on  by  counsel  for  the  dty,  in- 
volved  the  validity  of  a   statute  creating 
restricted    residence   districts   in   cities   of 
the  first  class.   The  districts  were  established 
by   the  exercise  of  the  power  of  eminent 
domain,  and  apartment  houses,  among  other 
claasea  of  buildings,  .were  prohibited  therein. 
It  was  held  that  the  restrictions,  as  applied 
to   apartment  houses,   were  based   upon   a 
*^ublic  use,"  and  that  'the  statute  providing 
for  condemnation  was  valid.    Upon  the  first 
hearing  the  statute  was  held  to  be  invalid 
(see    144    Minn.    1,    174    N.    W.    886),    the 
court  being  divided  three  to  two;  but  upon 
a  rehearing  the  former  dedsicm  was  revers- 
ed, the  court  against  standing  three  to  two. 
The  decision  is  rested  largely  on  sesthetic 
grounds,  and  while  we  do  not  dissent  from 
much  that  is  said  about  the  expansion  and 
application   of  the   term  "public  use,"   the 
majority  holding  is  of  no  value  to  us  in 
arriving   at  a  proper  conclusion   upon   the 
facts  of  this  case,  which  are  entirely  differ- 
ent from  the  facts  in  that  case. 

In  the  petition  for  the  writ  of  error  It  is 
said: 

'*For  a  case  which  is  practically  on  all  fours 
with  the  one  in  judgment,  your  petitioner  cites 


with  great  confidence  the  case  of  Bond  v. 
Mayor,  etc.,  of  Balto,  116  Md.  683,"  82  Atl. 
978. 

Section  1  of  the  act  there  under  review 
(Acts  1910,  c.  110)  gave  the  termini  of  the 
highway  to  be  constructed,  and  authorized 
the  city  to  ''acquire  for  said  purposes  land* 
ed  or  other  property  in  the  bed  of  said 
highway  and  adjacent  thereto  on  either  or 
both  sides  thereof."  In  another  section  of 
the  act  it  was  provided: 

'That  any  landed  or  other  property  acquired 
under  the  provisions  of  this  act,  excepting 
lands  lying  in  the  bed  of  said  highway,  may, 
after  said  highway  has  been  laid  out,  be  sold 
by  the  mayor  and  city  council  of  Baltimore  or 
said  commission,  if  power  to  make  such  sales 
be,  as  it  may  be,  delegated  by  ordinance  to 
said  commission,  for  such  prices,  at  such  times 
and  on  such  terms  as  may  by  ordinance  be 
provided."    Section  4. 

The  court  held  that  the  words,  "landed 
or  other  property  acquired,"  mentioned  in 
other  sections  than  section  1,  manifestly  re- 
fer and  relate  to  landed  or  other  property 
acquired  for  the  puri)oses  set  forth  In  sec- 
tion one;  that  it  clearly  appears  that  the 
purpose,  for  which  the  land  is  to  be  acquired 
is  that  of  construction  of  the  public  improve- 
ment In  other  words,  that  the  land  could 
only  be  acquired  for  the  purpose  of  con- 
structing the  highway,  and  the  court  says 
that  the  validity  of  the  power  to  acquire 
land  adjacent  to  the  highway  on  either  or 
both  sides  thereof,  incident  to  and  for  the 
purpose  of  constructing  the  highway  and 
its  connections,  has  uniformly  been  upheld 
by  the  courts.  This  is  far  from  being  on 
all  fours  with  the  case  at  bar.  It  is  further 
said  in  the  opinion  in  that  case  that — 

"It  cannot  be  assumed  in  this  case  that  the 
dty  will  undertake  to  condemn  or  take  prop- 
erty for  purposes  other  than  those  autiiorized 
by  the  act.  The  presumption  is  that  the  city 
will  act  within  its  rights  and  not  beyond  them. 
It  will  be  time  enough  to  pass  upon  this  ques- 
tion when  it  properly  arises  before  us." 

In  the  case  at  bar,  not  only  are  we  deal- 
ing with  a  statute  under  .which  "excess  con- 
demnation" is  permitted,  but  are  also  con- 
fronted with  a  case  In  which  the  city  is  at- 
tempting to  take  from  the  owner  his  private 
property  which  confessedly  is  not  needed 
for  the  proposed  new  street  The  case  cited 
cannot  be  accepted  by  this  court  as  authority 
for  the  contention  of  the  city  in  this  case. 

The  cases  from  Massachusetts  are  more 
in  accord  with  our  views.  In  the  business 
part  of  the  city  of  Boston  certain  of  the 
streets  were  narrow,  nonxmrallel,  and  of 
tortuous  nature,  and  there  were  a  great 
number  of  small  sized  and  Irregular  shaped 
individual  estates  abutting  on  these  streets, 
and  under  the  existing  statutes  facilities 
could  not  be  furnished  for  laying  out  and 
constructing  new  thoroughfares  or  streets 
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and  the  sale  or  lease  of  sudi  odd  parcels 
or  remnants  of  land  as  might  be  left  in  the 
hands  of  the  public  authorities  if  proper 
streets  were  laid  out  under  the  existing  stat- 
utes. The  city  was  anxious  to  provide 
broad  and  convenient  thoroughfares  for  the 
transportation  of  goods  and  merchandise,  and 
for  the  existence  upon  such  thoroughfares  of 
sites  adequate  in  size  and  means  of  access, 
both  front  and  rear,  for  the  construction 
and  use  of  warehouses,  mercantile  establish- 
ments, and  other  buildings  suited  to  the 
needs  of  trade  and  commerce  as  then  carried 
on  in  the  principal  cities  of  other  states  and 
countries.  The  House  of  Representatives 
thereupon  applied  to  the  Supreme  Judicial 
Court  to  know  whether  the  Legislature 
could  authorize  the  dty  to  exercise  the  right 
of  eminent  domain  in  connection  with  laying 
out  proper  streets  and  taking  land  adjoining 
outside  of  the  proposed  thoroughfares,  with  a 
view  to  conveying  and  leasing  it  to  private 
individuals  who  might  promote  trade  and 
manufacturing  by  the  erection  of  suitable 
buildings  on  the  land.  This  question  the 
court  answered  in  the  negative,  saying  in 
part: 

**The  proposed  legislation  to  which  the  in- 
quiry relates,  necessarily  would  contemplate 
action  by  the  dty  in  the  procurement,  man- 
agement and  control  of  land  along  a  street 
within  the  city,  for  no  other  purpose  than  to 
induce  and  promote  a  use  of  it  by  merchants 
or  traders.  It  would  contemplate  a  taking  of 
private  property  in  the  exercise  of  the  right 
of  eminent  domain,  and  an  expenditure  of  mon- 
ey to  pay  for  it  and  fit  it  for  occupation. 

"It  is  a  rule  of  law  universally  recognised  in 
this  country,  that  neither  of  these  things  can 
be  done  unless  the  taking  or  expenditure  is 
for  a  public  use.  This  has  been  stated  so  of- 
ten, and  the  principles  on  which  it  is  founded 
have  been  considered  so  fully,  that  it  is  un- 
necessary to  discuss  it  or  to  cite  authorities. 
The  only  question  about  which  there  is  a  pos- 
sibility of  doubt  is  whether  the  proposed  use 
of  the  land  outside  of  the  thoroughfare  is  a 
public  use.  It  is  plain  that  a  use  of  the  prop- 
erty to  obtain  the  possible  income  or  profit 
that  might  enure  to  the  city  from  the  owner- 
ship and  control  of  it  would  not  be  a  pubUc 
use.  The  city  cannot  be  authorized  to  take 
the  property  of  a  private  owner  for  such  a 
purpose,  nor  can  the  dty  tax  its  inhabitants 
to  obtain  money  for  such  a  use.  It  could  as 
well  tax  them  to  raise  money  to  carry  on  any 
other  private  business  with  a  hope  of  gain. 
Such  proceedings  are  entirely  outside  the  func- 
tions of  a  state  or  of  any  subdivision  of  a 
state." 

After  discussing  the  authorities  to  sustain 
the  foregoing  views,  the  court  said  further: 

"An  afilrmative  answer  to  this  question 
would  make  it  posssible  for  the  city  to  take 
the  home  of  a  resident  near  the  line  of  the 
thoroughfare,  or  the  shop  of  a  humble  trades- 
man, and  compel  him  to  give  up  his  property 
and  go  elsewhere,  for  no  other  reason  than 
that,  in  the  opinion  of  the  authorities  of  the 
dty,  some   other  use  of   the  land   would  be 


more  profitable,  and  therefore  would  better 
promote  the  prosperity  of  the  dtizens  gen- 
erally. We  know  of  no  case  in  which  the  ex- 
ercise of  the  right  of  eminent  domain  or  the 
expenditure  of  public  money  has  been  justified 
on  such  grounds."  Opinion  of  Justices,  204 
Mass.  007,  91  N.  B.  405,  27  L.  R.  A.  (N.  S.) 
483. 

This  opinion  was  given  March  4,  1910. 
Subsequently,  the  Senate  propounded  to  the 
same  court  questions  which  the  court  says 
"differ  but  little  in  substance'*  from  those 
previously  propounded  by  the  House  of  Rep- 
resentatives. To  the  latter  questions  the 
court  replied  oh  April  10,  1910,  and  it  is 
said  in  the  petition  in  the  instant  case  that 
this  last  reply  ''modified  in  no  small  degree 
the  holding  In  the  former  opinion,*'  and 
there  Is  vouched  in  support  of  that  conclu- 
sion a  part  of  a  sentence  in  the  first  syllabus 
of  the  case.  No  such  conclusion  can  be 
properly  drawn  from  the  second  opinion. 
The  syllabus  to  the  second  opinion  is  fully 
sustained  by  the  opinion,  and  in  its  integ- 
rity is  as  follows: 

"It  is  not  within  the  power  of  the  Legis- 
lature, in  connection  with  the  widening  of  a 
highway  or  the  laying  out  of  a  new  highway  in 
the  dty  of  Boston,  to  authorize  that  dty  to 
take  by  right  of  eminent  domain  real  estate  in 
excess  of  those  parcels  which  in  whole  or  in 
part  are  necessary  for  the  highway  itself,  with 
a  view  to  the  subsequent  sale  by  the  dty  of 
such  excess  of  real  estate  at  its  full  value  sub- 
ject to  restrictions  or  conditions  designed  to 
promote  the  commerdal  and  industrial  wel- 
fare or  growth  of  the  municipality  by  insur- 
ing an  opportunity  for  the  construction  along 
such  highway  of  buildings  adapted  to  the  re- 
quirements of  conmierce,  trade  and  industry 
and  espedally  to  the  requirements  of  those 
forms  of  business  which  to  a  large  extent  em- 
ploy teaming,  thereby  relieving,  or  helping  to 
prevent  the  increase  of,  congestion  of  teaming 
trafilc  and  so  facilitating  the  transportation 
of  freight  and  passengers  through  the  sec- 
tion of  the  dty  in  which  such  highway  is  to 
be  widened  or  laid  out. 

"Although  the  Legislature  cannot  author- 
ise a  dty  or  town  to  take  land  outsidn  m  pob* 
lie  work  for  the  purpose  of  selling  it,  there 
may  be,  as  contemplated  by  St.  1904,  c  4-43, 
i  6,  a  remnant  of  an  estate,  of  which  the 
greater  part  necessarily  is  taken  for  the  pub- 
lic purpose,  which  is  so  small  or  of  such  a 
shape  and  of  so  little  value  that  the  taking  of 
it  in  the  Interest  of  public  economy  or  utility* 
or  in  some  other  public  interest,  may  be  fair- 
ly  ittddental  to  and  reasonably  necessary  in 
connection  with  the  taking  of  the  greater  por- 
tion of  the  land  for  the  public  work;  but  this 
exception  cannot  be  extended  so  as  to  per- 
mit the  taking  of  land  outside  the  public  wr>rk 
with  a  view  to  its  sale  afterwards  in  viola- 
tion of  the  limitation  of  power  stated  above. '* 

Opinion  of  Justices,  204  Mass.  616,  91  N.  £2. 
678. 

In  a  still  more  recent  case,  decided  June 
21,  1913,  it  was  held  that  private  property 
cannot  be  taken  ostensibly  for  a  public   use 
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and  then  diverted  to  a  private  use,  and  that 
legislation  so  designed  or  framed  as  to 
permit  such  a  result  is  invalid.  Salisbury 
Land  &  Imp.  Go.  v.  Cknnmonwealth,  215 
Mass.  371,  102  N.  B.  619,  46  L.  B.  A.  (N. 
S.)  1196. 

[S]  We  deem  it  unnecessary  to  cite  further 
authorities.  We  concur  with  the  judge  of 
the  hustings  court  of  the  city  of  Richmond 
that  so  mu(^  of  the  act  of  assembly,  approv- 
ed February  20,  1916,  found  in  Acts  of  1916 
at  pages  112,  113,  as  is  an  amendment  of 
the  act  of  assembly  approved  March  14,  1906, 
found  in  Acts  of  1906,  at  page  317 — said 
amendment  now  constituting  the  second  and 
last  paragraph  of  section  3065  of  the  Code — 
is  unconstitutional,  null,  and  void,  and  so 
much  of  the  Joint  resolutions  of  the  council 
of  the  city  of  Richmond,  approved  March  5, 
1919,  as  was  adopted  in  pursuance  of  said 
amendm^it,    is   likewise    invalid. 

In  the  order  made  by  the  hustings  court 
In  this  cause,  it  is  ordered: 

'That  the  title  to  the  several  parcels  of 
land  for  which  such  compensation  and  dam- 
ages were  allowed  be  and  the  same  is  hereby 
absolutely  vested  in  the  dty  of  Richmond  in 
fee  simple." 

The  record  does  not  disclose,  and  we  have 
no  means  of  knowing,  whether  or  not  the 
order  applies  to  land  outside  of  the  lines  of 
the  proposed  new  street  If  it  does,  the 
said  order  should  be  amended  by  said  hust- 
ings court,  in  which  the  cause  is  still  pending, 
as  to  the  land  lying  outside  of  the  lines  of 
said  street. 

AflBrmed. 

KELLY,  P.,  absent 
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HALE  M  al.  V.  GROW  et  al.  (  No.  4110.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Mardi  8, 1921.) 

(By\\a}i%9  hy  ihe  CouriJ 
I.  Attachment  <8a» 1 03— Affidavit  diselosing  ele- 


n^sts  of  ciaim  wbioh  would  sufflee  la  deola- 
ralion  or  bill  held  sufficient. 

A  statement  of  the  nature  of  the  pUdn- 
tifTs  dalm  in  an  affidavit  filed  for  an  attach- 
ment which  makes  such  a  disclosure  of  its 
elements  a.s  would  suffice  in  a  declaration  or 
biU  setting  it  up,  is  sufficient 

2.  Attachment  ^=» II 6— Defendants  title  need 
■ot  be  stated  in  affidavit  as  fully  as  Is  nec- 
essary In  a  pleadinn. 

The  defendant's  title  to  property  need 
not  be  Btated  as  fully  nor  with  the  same  de- 
gree of  accuracy,  in  such  a  statement  or  a 
pleading  filed  by  the  plaintiff,  as  would  be  re- 
q aired  in  setting  it  up,  if  it  were  the  title  of 
the  plaintifF,  because  the  character  of  the  title 
of  the  defendant  lies  peculiarly  within  his  own 
knowledge. 


3.  Attachment  «s9ll6-Affidavlt  held  sufficient 
as  against  assignee  of  lease  in  attachment 
for  rentnls. 

In  an  affidavit  for  an  attadunent  against 
an  assignee  of  a  lease,  for  rentals  accmed  un- 
der the  terms  thereof,  and  in  a  bffl  in  equity 
filed  in  the  suit  in  which  the  affidavit  was  filed, 
it  suffices,  as  to  the  assignment  required  by 
law  to  be  effected  by  deed,  to  state  and  allege 
that  the  lease  bad  been  assigned  and  convey- 
ed to  the  defendant. 

4.  Attachment  9=»i05-^ffldavit  for  attach- 
ment In  equity  held  not  vitiated  on  ground  of 
departure  from  statute. 

An  affidavit  for  an  attachment  filed  in 
a  suit  in  equity  against  a  real  debtor  and  oth- 
ers who  are  merely  formal  defendants  is  not 
vitiated,  on  the  ground  of  departure  from  stat- 
utory terms,  or  omission  thereof,  by  the  use 
of  the  words  "that  in  said  suit  the  plaintiffs,  an 
affiant  verily  believes,  are  justly  entitled  to 
recover,  at  the  least,  against  the  defendant 
[naming  the  debtor],  the  said  sum'*  demand- 
ed, specifying  the  amount  thereof. 

5.  Landlord  and  tenant  ^=:>208 (2)— Assignee 
liable  for  rent,  though'  not  In  possession. 

An  assignee  of  a  lease  in  which  there 
is  a  covenant  to  pay  the  lessor  rent,  in  speci- 
fied amounts,  at  stated  periods,  assumes  the 
oUigstions  imposed  by  such  covenant,  and 
is  liable  for  the  rent,  even  though  he  has  not 
entered  into  possession  of  the  leased  premises, 
unless  he  was  prevented  from  so  doing  by  the 
lessor. 

6.  Mines  and  minerals  «»55  (2)— Clause  in 
deed  held  exception  of  title  to  minerals  In 
place. 

A  clause  in  a  deed  conveying  a  tract  of 
land,  which,  in  terms,  reserves  the  right  to  all 
oil,  coal '  and  other  minerals  taken  from  the 
land,  with  the  privilege  of  entering  thereon 
and  obtaining  the  same  and  binds  the  grantor 
to  pay  to  the  grantee,  as  rental,  one-tenth  of 
such  minerals,  if  any  should  be  obtained,  con- 
stitutes an  exception  and  retention  of  the  ti- 
tle to  minerals  in  place. 

7.  Landlord  and  tenant  «=s>80 1/2— Proof  of  as- 
signment In  writing  under  seal  makes  a  prims 
facie  case  of  assignment  by  deed. 

Proof  that  an  assignment  of  a  lease  was 
effected  by  the  execution  of  an  instrument  of 
writing  under  seal  makes  out  a  prima  fade 
case  of  assignment  thereof  by  deed. 

8.  Evidence  ^=:^368(I2)— Failure  to  produce 
Instrument  held  to  raise  presumption  that 
paper  exists. 

If  the  party  against  whom  such  case  is  so 
made  out  in  litigation  presumptively  has  such 
instrument  in  his  possession  and  does  not  deny 
possession  thereof  nor  produce  it,  upon  de- 
mand therefor,  these  circumstances  raise  a 
presumption  that  it  is  such  a  paper  as  is  de- 
scribed in  the  evidence. 

9.  Landlord  and  tenant  ^=9232— That  remote 
assignment  may  be  defective  held  not  to  au- 
thorize denial  of  relief  fcr  failure  of  con- 
sideration. 

If,  in  an  action  or  suit  against  an  assignee 
of  a  lease,  to  recover  rent  accrued  to  the  les- 
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sor  on  a  covenant  therein,  it  appears  that  a 
remote  assignment  thereof  may  be  defective  and 
insuflBdent  as  to  an  undivided  half  thereof,  re- 
covery cannot  be  denied  on  the  ground  of  total 
failure  of  'consideration,  and,  if  partial  failure 
of  consideration  has  not  been  set  up  and  relied 
iq)on  in  the  defensive  pleadings,  as  a  ground  of 
defense,  the  judgment  or  decree  should  be  for 
the  entire  amoimt  of  the  rent  accrued. 

10.  Limitation  of  actions  «=s>24 (2)— Five-year 
statute  inapplloable  to  demand  for  rents 
against  assignee  of  written  iease. 

To  a  demand  against  an  assignee  of  a  writ- 
ten lease,  for  rent  accrued  thereon,  the  5-year 
statute  of  limitations  is  inapplicable. 

Appeal  from  Circuit  CJourt,  Wirt  County. 

Suit  by  B.  T.  Hale  and  others  against  O. 
E.  Grow  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

William  Beard,  of  Parkersburg,  for  appel- 
lants. 

L.  N.  Tavenner,  of  Parkersburg,  for  appel- 
lees. 

POFFENBARGER,  J.  On  the  ground  of 
nonresidence  of  the  principal  defendant,  this 
suit  in  equity  with  an  attachment  was  in- 
stituted and  prosecuted  to  a  final  decree  for 
the  sum  of  $1,168.80,  which  is  a  lien  upon 
the  leasehold  interests  in  five  several  tracts 
of  land,  and  certain  personal  property  locat- 
ed thereon,  by  virtue  of  the  levy  of  the  at- 
tachment issued  in  this  cause,  on  that  prop- 
erty. Said  leaseholds  are  oil  and  gas  prop- 
erties and  the  personal  property  involved 
consists  of  machinery  and  materia]s  used  in 
oil  and  gas  operations.  The  money  demand 
sued  for  consists  of  rentals  alleged  to  have 
accrued  on  one  of  the  leases,  at  the  rate  of 
$120  per  year,  payable  quarterly,  in  a  period 
of  more  than  six  years.  The  five  leases 
levied  on  include  the  one  under  which  the 
rentals  sued  for  are  alleged  to  have  accrued. 
The  two  general  assignments  of  error  found 
in  the  petition  are  based  upon  the  overruling 
of  a  motion  to  quash  the  attachment  and  the 
final  decree.  Lack  of  a  sufficient  statement 
of  the  cause  of  action  and  departure  from 
statutory  requirements  are  asserted  In  the 
attack  upon  the  sufficiency  of  the  affidavit 
Under  the  other  assignment,  It  is  urged  that 
the  demurrer  to  the  bill  should  have  been 
sustained,  and  also  that  the  evidence  adduced 
does  not  prove  any  cause  of  action. 

A  motion  to  quash  the  attachment  on  the 
ground  of  Insufficiency  of  the  affidavit,  made 
by  G.  N.  Grow,  principal  defendant,  on  a 
special  appearance,  was  overruled.  A  year 
or  two  later  he  died,  and  the  cause  was  re- 
vived against  Geo.  C.  Grow  and  Otis  E.  Grow, 
executors  of  his  will.  They  interposed  a  de- 
murrer to  the  bill,  which  was  overruled,  and 
filed  an  answer. 

The  affidavit  for  the  attachment  states,  in 
substance,  that  the  claim  of  the  plaintiffs  is 


for  recovery  of  rentals  for  oil  rights  and 
rights  to  operate  for  oil  on  a  tract  of  46^^ 
acres  of  land,  which  is  sufficiently  described; 
that  it  is  based  upon  a  lease  executed  Jan- 
uary 7,  1902,  executed  by  B.  T.  Hale  and 
wife,  Emily  Keys  and  husband,  Anna  G. 
Miller  and  husband,  and  J.  C.  Hale  and  wife, 
by  which  the  tract  of  land  was  demised  and 
let  to  Stuart  and  Young,  In  consideration  of 
the  payment  of  certain  moneys  and  theh* 
agreements  to  be  kept  and  performed,  one 
of  which  was  that  they  would  pay  to  the 
lessors,  quarterly  in  advance,  the  sum  of 
$30  beginning  with  the  1st  day  of  January, 
1902;  that,  by  virtue  of  the  last  will  and 
testament  of  J.  C.  Hale,  Mamie  S.  Hale  had 
succeeded  to  all  of  his  rights;  that  Stuart 
and  Young,  by  certain  deed,  had  assigned 
and  omveyed  all  of  their  rights,  titles,  and 
Interests  in  the  agreement  and  the  land  to 
Henry  W.  Brown;  that  Brown  had  conveyed 
away  certain  interests  to  William  C.  Ed- 
wards, H.  H.  Bums,  and  H.  J.  Parker;  and 
that  afterwards,  Brown,  Parker,  Edwards, 
and  Bums  had  "assigned  and  conveyed"  all 
of  their  rights  and  interests  in  the  agreem^t 
to  the  defendant  G.  N.  Grow ;  that  Grow  had 
agreed  for  the  use  and  benefit  of  the  plain- 
tiffs and  thereby  became,  and  had  been,  and 
was,  liable  to  pay  to  the  plaintiffs  said  sum  of 
$30  quarterly  In  advance;  that  the  dalm 
sued  for  was  for  quarterly  payments  for  the 
years  1910,  1911,  1912,  1913,  1914,  1915,  and 
three  quarters  of  1916,  with  interest  on  all 
of  such  payments,  as  they  became  due  under 
the  terms  of  the  lease;  and  that  the  plain- 
tiffs were  "justly  entitled  to  recover,  at  the 
least,  against  the  defendant  G.  N.  Grow," 
the  sum  of  $972.00,  with  interest  thereon 
from  the  1st  day  of  August,  191B.  Other  , 
persons  against  whom  no  demand  is  set  up 
were  made  codefendants  with  Grow,  on  ac- 
count of  their  relation  to  the  lease  and  the 
rentals  sued  for. 

[1-3]  Failure  of  the  affidavit  to  state  tbat 
the  lease  was  assigned  by  a  deed,  relied  upon 
as  the  principal  ground  of  criticism  and  ob- 
jection, does  not  vitiate  It  The  nature  of 
the  cause  of  action  need  not  be  set  forth  in 
an  affidavit  for  an  attachment  with  a  great- 
er degree  of  strictness  or  certainty  than  Is 
required  in  a  pleading,  nor  with  the  extreme- 
ly high  degree  of  certainty  required  in  the 
statement  of  the  grounds  of  attachment.  The 
statute  requires  mere  disclosure  of  the  "na- 
ture'* of  the  claim.  Some  of  our  decisions 
require  such  a  statement  as  discloses  a  cause 
of  action.  Sommers  v.  Allen,  44  W.  Va.  120, 
28  S.  E.  787 ;  Home  Distilling  Co.  v.  Himmol, 
74  W.  Va.  756,  82  S.  B.  1094 ;  EJpUn  v.  Bless- 
ing, 73  W.  Va.  283,  80  S.  B.  458.  Others 
do  not  go  even  that  far.  Hudkins  v.  Haskius, 
22  W.  Va.  645;  McCluny  v.  Jackson,  6  Grat 
(Va.)  96.  In  its  requirements  as  to  the  state- 
ment of  facts  in  support  of  the  ground  of  at- 
tachment, however,  the  statute  is  much  more 
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'rigid  and  exacting.  The  facts  stated  must 
-conclusively  show  existence  of  the  ground  set 
^p.  QThe  statement  must  be  certain  to  a  cer- 
tain Intent  in  particular,  and  exclude  every 
hypothesis  inconsistent  with  such  ground. 
Teter  v.  George,  103  S.  E.  275.  Though  some 
•of  the  decisigns  above  referred  to  require 
disclosure  of  a  cause  of  action,  they  do  not 
require  such  disclosure  in  any  particular  or 
formal  manner,  nor  with  the  detail  of  par- 
ticulars characteristlQ  of  a  pleading.  In 
Sommers  v.  Allen,  died,  the  first  case  in 
which  anything  more  than  a  general  and 
indefinite  statement  was  required,  jJudge 
Brannon  Impliedly  said  "mere  details"  need 
not  be  stated.  Here  there  is  no  omission  of 
the  necessary  el^nent  of  assignment  It  is 
positively  stated  and  the  manner  oi!  it  is 
indicated  by  the  word  "conveyed,*'  which  is 
•equivalent  in  law  to  the  word  "granted." 
Uhl  V.  Ohio  River  R.  Co.,  61  W.  Va-  106, 
114,  41  S.  B.  340.  If  this  were  an  allegation 
of  the  plaintiff's  title  in  a  pleading,  it  might 
•not  sufilce,  but,  if  it  were  an  allegation  of  the 
defendant's,  it  would.  The  omission  of  the 
Ananner  of  the  assignment  is  Justified  by  t-he 
fact  that  the  character  of  the  assignment 
lies  peculiarly  within  the  knowledge  of  the 
defendant.  Andrews'  Stephen's  PI.  p.  353, 
<;iting  numerous  authorities.  As  the  state- 
ment of  the  assignment  in  the  affidavit  would 
snfllce  in  a  pleading  in  a  court  of  law,  it  suf- 
:fice8  in  the  affidavit 

[4]  There  is  no  actual  nor  logical  depar- 
ture from  the  language  of  the  statute,  in  the 
part  of  the  aflidavit  that  relates  to  the 
amount  of  the  claim.  It  uses  the  statutory 
terms  "justly  entitled"  and  "at  the  least"  in 
the  assertion  of  right  to  recover  and  in  de- 
scription of  the  amount  of  the  dainf. 
Though  it  omits  the  word  "amount,"  it  Is 
necessarily  implied  in  the  statement  of  the 
amount.  In  its  limitation  of  liability  to 
<5.  N.  Grow,  one  of  the  several  defendants, 
there  is  no  departure  from  the  statute,  and 
the  limitation  conforms  to  the  cause  of  ac- 
tion described  in  the  affidavit,  which  states 
no  ground  of  liability  against  any  of  the 
other  defendants  who  were  made  formal  par- 
ties, on  accoimt  of  their  connection  with  the 
lease  and  the  assignment  thereof. 

Lack  of  an  allegation  that  the  assignment 
of  the  lease  was  by  deed  Is  one  of  the 
in^oonds  of  demurrer  to  the  bill,  which  charg- 
es that  it  was  "assigned,  granted,  transferred, 
and  conveyed"  to  Grow,  after  having  alleged 
that  the  records  of  the  county  In  which  the 
lands  are  do  not  show  any  conveyance  to 
him  from  his  alleged  assignors.  A  conclusion 
already  stated,  respecting  the  affidavit,  makes 
this  groimd  untenable. 

[6]  If  there  was  such  a  lease  and  such  an 
assignment  as  the  bill  sets  up,  omission  of 
an  allegation  of  possession  of  the  premises 
by  the  assignee  Is  immaterial.  Nor  does  it 
matter  whether  the  promise  alleged  was 
made  for  the  sole  benefit  of  the  plaintiffs.    A 


single  legal  proposition  obliterates  the  con- 
tentions in  argument  based  upon  the  omis- 
sion and  the  supposed  lack  of  soleness  of 
benefit.  "A  person  who  accepts  an  oil  or  gas 
lease  with  a  stipulation  therein  contained  to 
pay  a  monthly  rental  until  a  well  is  complet- 
ed or  until  the  expiration  of  a  certain  fixed 
term  is  bound  to  pay  such  rental,  although 
he  does  not  within  such  term  enter  upon  the 
laud  and  complete  such  well,  unless  he  was 
prevented  from  doing  so  by  the  plaintiffs, 
and  not  by  mere  personal  default."  Lawson 
V.  Kirchner,  50  W.  Va.  344,  pt  3.  syl.  40 
S.  E.  344.  See,  also,  the  numerous  cases 
cited  in  Archer,  Oil  and  Gas,  p.  364,  apply- 
ing the  principle  to  assignees  of  oil  and  gas 
leases.  As  there  is  no  proof  of  possession  of 
the  land  embraced  by  the  lease  in  question, 
on  the  part  of  the  assignee,  these  contentions 
are  renewed  and  repeated  in  the  assault  upon 
the  decree,  and  in  that  connection  they  are 
equally  unavailing.  These  authorities  impose 
liability  on  the  ground  of  acceptance  of  an 
assignment  of  the  lease,  by  the  assignee,  not 
on  his  express  agreement  to  pay  rent,  where- 
fore it  is  not  necessary  to  say  whether  the 
promise  to  pay  was  made  for  the  sole  benefit 
of  the  plaintiffs. 

Correctness  of  the  decision  of  the  issue 
raised  by  the  pleadings,  as  settled  by  the 
court  below,  is  challenged  on  several  grounds, 
the  principal  of  which  are:  That  the  plain- 
tiffs had  no  title  to  the  subject-matter  of 
the  lease;  that  the  lease  was  not  assigned 
to  Grow  by  deed ;  that  it  had  not  been  valid- 
ly assigned  by  Stuart  and  Young  to  Brown, 
because  Young  alone,  one  member  of  the 
firm,  had  executed  the  deed  of  assignment, 
professing  to  act  under  a  power  of  attorney 
from  Young ;  and  that  part  of  the  claim  was 
barred  by  the  statute  of  limitations. 

[6]  The  plahitiffs  claim  the  title  to  the 
minerals  in  the  land,  under  an  exception  or 
reservation  in  a  deed  from  their  ancestors, 
Joseph  W.  Hale  and  his  wife,  to  Jas.  V. 
Nutter,  conveying  the  land,  subject  to  the  re- 
served or  excepted  mineral  right  The  clause 
under  which  title  is  so  claimed  reads: 

"The  said  parties  of  the  first  part  expressly 
reserve,  however,  the  right  to  fJl  oil,  coal  or 
other  minerals  pumped  or  excavated  from  the 
land  herein  conveyed,  with  the  privilege  of 
working  upon  said  land  for  the  purpose  of  ob- 
taining such  oil  or  minerals,  the  right  of  in- 
gress and  egress  to  and  from  the  portion  of 
said  land  necessarily  occupied  by  such  mining 
or  pumping,  paying  therefor  as  rental  to  the 
second  pfurty  the  one-tenth  part. of  all  such  oil, 
coal  or  other  minerals,  if  any  should  be  ob- 
tained." 

Notwithstanding  inconsistent  expressions. 
Importing  intent  only  to  reserve  minerals 
after  severance  thereof  and  to  -pay  a  royalty 
to  the  grantee  in  the  deed,  as  In  the  case  of 
landlord  and  tenant,  the  intention  of  the 
parties  to  except  the  minerals  is  reasonably 
dear*    The  right  to  all  oil,  coal,  and  other 
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minerals  Is  expressly  reserved.  Obvionsly, 
"right"  may  mean  title.  With  this  right,  the 
privilege  of  taking  out  the  minerals  was  re- 
tained. Reservation  of  right  to  take  out  all 
of  the  minerals  negatives  intent  to  retain  a 
mere  mining  privilege  to  be  enjoyed  with  the 
grantee  also  mining  as  owner.  If  it  were  a 
lease,  it  would  be  assignable,  and  a  lease  of 
the  minerals  by  the  lessee  to  a  third  party 
would  confer  a  right  and  constitute  consider- 
ation for  an  obligation  to  pay  rent.  But  It 
does  not  purport  to  be  a  reservation  of  a 
term  in  the  land  or  minerals.  There  is  no  time 
limit  in  it  The  provision  conferring  right 
to  one-tenth  of  the  minerals,  upon  the  gran- 
tee, may  be  a  grant  thereof  or  a  stipulation 
for  compensation.  It  does  not  necessarily 
import  intention  to  make  the  parties  landlord 
and  tenant.  Ck>nf erring  unlimited  right  to 
take  oat  all  of  the  minerals  and  absolute  ti- 
tle to  at  least  nine-tenths  of  them,  the  clause 
falls  within  the  principle  enunciated  in  Hig- 
gins  V.  Round  Bottom  Coal  Co.,  63  W.  Va. 
218,  59  S.  E.  1064,  and  List  v.  Ootts,  4  W. 
Va.  543,  and  retains  title  to  minerals  in  place. 

[7,8]  There  is  oral  evidence  tending  to 
prove  that  the  assignment  to  Grow  was  made 
by  an  instrument  under  seal.  Ordinarily, 
such  an  Instrument  purporting  to  pass  title 
to  a  term  for  years  In  land  is  a  deed,  where- 
fore this  evidence  makes  out  a  prima  fade 
case  of  assignment  by  deed,  which  the  de- 
fendants have  not  rebutted  by  production  of 
the  instrument  There  is  no  denial  in  evi- 
dence that  they  have  It,  nor  any  specific  de- 
nial of  its  existence  in  the  answer.  Their 
failure  to  produce  it  raises  a  presumption 
that,  if  produced,  it  would  be  ah  instrument 
under  seal.  Stobt  v.  Sands,  56  W.  Va.  663, 
49  S.  E.  428. 

[t]  The  assignment  from  Stuart  and  Young 
to  Brown  bears  date  December  4,  1902.  It 
carried  other  leases  of  adjoining  land,  as 
did  the  assignment  to  Grow.    Mining  itera- 


tions seem  to  have  been  conducted  on  two 
of  the  leases,  when  Grow  got  them  in  1909, 
since  which  date  they  have  continued.  At  no 
time  from  1902  until  now  has  Stuart  ever 
raised  any  question  about  the  disposition  of 
his  interest  in  these  properties.  For  a  period 
of  about  14  years,  he  had  aoquiesced  in  it, 
before  the  institution  of  this  suit,  and  cod- 
tinues  to  do  so.  During  about  5  years  of 
that  period,  mining  operations  were  conduct- 
ed on  some  of  the  leases,  under  the  assign- 
ment The  power  of  attorney  under  which 
Toung  executed  the  assignment  has  not  been 
produced  for  some  reason.  It  is  unnecessary 
to  inquire  whether  failure  to  produce  it 
would  limit  the  relief  sought  by  the  plain- 
tifllB,  if  its  absence  had  been  relied  upon  In 
the  answer.  The  deed  executed  by  Young 
passed  his  interest  in  the  leases,  where- 
fore there  could  not  have  been  a  total  failure 
of  consideration.  Galfney  v.  Stowers,  73  W. 
Va.  420,  80  S.  E.  501.  The  defect,  if  any, 
would  have  afforded  ground  only  for  abate- 
ment or  reduction  of  the  rentals,  for  which 
no  basis  was  laid  in  the  answer.  In  It  there 
is' not  even  a  apedflc  denial  of  authority  in 
Young  to  execute  the  deed  mi  behalf  of  Stu- 
art To  make  the  defect  in  title  available 
as  partial  failure  of  consideration,  it  was 
necessary  to  plead  it  and  rely  upon  it  by  way 
of  defense.  Gaffney  v.  Stowers,  dted.  More- 
over, if  such  def^ise  had  been  made,  the 
power  of  attorney  might  have  been  found 
and  put  into  the  record. 

[10]  As  the  demand  asserted  by  the  plain- 
tiffs accrued  under  the  stipulations  of  the 
lease,  a  written  instrument,  the  6-year  stat- 
ute of  limitations  does  not  apply,  and  the 
plaintiffs  were'  entitled  to  a  decree  for  the 
entire  amount  claimed,  right  of  action  for  all 
of  which  had  accrued  within  10  years  before 
this  suit  was  instituted. 

Seeing  no  error  in  the  decree^  we  wiU  af* 
firm  it 
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(Syllabus  hy  the  Court,) 

L  Aeknowleilginent  ^=s>A — Conveyance  of  real- 
ty need  not  be  acknowledoed  except  In  case 
of  married  woman. 

It  is  not  nocessary  to  the  validity  of  a  con<- 
yeyance  of  real  estate  that  the  same  be  ac- 
knowledged, except  in  the  case  of  a  married 
woman^  and  ii  a  grantor  under  no  disability 
signs,  seals,  and  delivers  a  deed  without  ac- 
knowledgment, it  wiU  be  effective  between  the 
parties  to  pass  his  title. 

2.  Deeds  ^=:>208  (3)— Possession  liy  grantee  Is 
prima  facie  ovidenoo  of  delivery. 

Possession  by  the  grantee  of  a  deed  or  in- 
strument conveying  an  interest  in  reel  es- 
tate is  prima  fade'  evidence  of  its  delivery. 

3.  Deeds  ^s»60— Deed  to  realty  cannot  bo  de- 
ilvorsd  to  onuitoo  In  esorow. 

A  deed  or  other  instrument  conveying  an 
biterest  in  real  estate  cannot  be  delivered  to 
the  grantee  in  escrow.  A  delivery  to  him, 
even  though  stipulated  to  be  upon  certain  con- 
ditions, wUl  be  treated  as  an  absolute  delivery. 

4^  Escrows  ^3>3-Oeod  oannot  be  delivered  to 
grantoo^s  agent  to  prociiro  It. 

A  deed  cannot  be  delivered  in  escrow  to  the 
agent  of  the  grantee,  who  is  charged  by  his 
principal  with  the  particular  duty  of  securing  it, 
and  who  represents  the  principal  in  the  particu- 
lar transaction  resulting  in  the  deed.  The  con- 
ditional acceptance  of  the  deed  by  such  an 
agent  under  such  circumstances  is  inconsistent 
with  his  duty  to  his  principal. 

5.  Deeds  ^==^56 (7)— Return  of  deed  by  gran- 
tee to  grantor  for  acicnowledgment  not  a  sur- 
render of  title. 

Where  the  grantee  in  a  deed  returns  it  to 
the  grantor  for  the  purpose  of  having  it  ac- 
knowledged, he  does  not  thereby  surrender  the 
title  acquired  by  the  deed. 

S.  Vendor  and  purchaser  ^=s>229(l)— Law  Im- 
putes Information  which  would  be  conveyed 
by  actual  viewing  of  premises. 

The  law  imputes  to  a  purchaser  of  real  es- 
tate, or  an  interest  in  real  estate,  all  informa- 
tion which  would  be  conveyed  to  him  by  an  ac- 
tnal  view  of  the  premises. 

7.  Mines  and  minerals  ^=:>81  —  Possession  of 
lessee  under  unrecorded  oil  and  gas  lease  Is 
notice  to  subsequent  lessee. 

Where  the  lessee  in,  an  unrecorded  oil  and 
sas  lease  enters  upon  the  premises,  locates  a 
well,  and  employs  a  force  of  men  thereon  in 
the  building  and  construction  of  roads  leading 
from  the  highway  to  such  location,  which  roads 
and  the  work  being  done  upon  such  premises 
by  said  lessee  could  be  for  no  other  reason- 
able purpose  than  the  development  of  said 
premises  for  oil  and  gas,  such  lessee  is  in  pos- 
aeMion  under  his  lease,  and  such  possession 
will  be  notice  to  a  subsequent  lessee  of  his 
^iaim  to  the  oil  and  gas  in  the  lands. 
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8.  Vendor  and  purchaser  «=3»235  —  Rights  of 
grantee  under  unrecorded  deed  not  subordi- 
nate to  rights  of  subsei|uent  grantee  with  no- 
tice who  has  not  paid  price. 

The  rights  of  a  grantee  under  an  unre- 
corded deed  are  not  subordinate  to  the  rights  of 
a  subsequent  grantee  from  the  same  grantor  of 
the  same  land,  where  it  appears  that  such  sub- 
sequent grantee,  at  the  time  he  becomes  fully 
informed  of  the  prior  grantee's  rights,  has  not 
paid  the  purchase  money.  He  is  not  a  com- 
plete purchaser,  and  his  rights  are  subordinate 
to  the  rights  of  the  first  grantee. 

9.  Equity  <d=>65(3)— When  maxim  that  ''Ho 
who  comes  Into  squity  must  come  with  oioan 
hands"  affects  right  to  sue  stated. 

The  maxim  *'He  who  comes  into  equity 
must  come  with  dean  hands"  does  not  deprive 
a  suitor  of  a  right  to  appeal  to  a  court  of 
equity  on  account  of  general  iniquitous  con- 
duct, unconnected  with  the  act  of  the  defend- 
ant, which  the  complaining  party  sets  up  as  his 
ground  or  cause  of  action,  but  only  when  the 
evil  practices  and  wrongful  conduct  pertain  to 
the  particular  matter  or  transaction  in  respect 
to  which  judicial  protection  or  redress  is 
sought. 

Appeal  from  Circnit  Ck>art,  Boane  County. 

Suit  by  A.  S.  Heck  against  O.  B.  Morgan 
and  others.  Decree  for  plaintifT,  and  de- 
fendants appeal.    Affirmed. 

B.  E.  Bills,  of  Parkersbnrg,  and  Tbos.  P. 
Byan,  of  Spencer,  for  appellants. 

Walter  Pendleton  and  S.  P.  Bell,  both  of 
Qrantsville,  for  appellee. 

BITZ,  P.  The  defendant  O.  B.  Morgan  is 
the  owner  of  a  small  tract  of  land  situate  In 
Beedy  district  in  Boane  county.  The  plain- 
tiff conceived  the  idea  of  developing  or  test- 
ing the  territory  in  that  neighborhood  for  oil 
and  gas.  At  that  time  it  was  what  is  termed 
in  the  nomenclature  of  the  oil  and  gas  frater- 
nity ''wildcat"  territory,  that  is,  such  terri- 
tory as  has  not  been  reasonably  demonstrated 
to  be  productive  of  these  minerals.  O.  J. 
Brown  and  G.  B.  Davis,  two  residents  of  that 
neighborhood  who  were  interested  in  having 
the  same  tested,  undertook  to  assist  the 
plaintilf  in  procuring  leases  upon  such  of  the 
territory  as  he  might  desire.  The  plaintifT 
advised  them  that  if  he  could  procure  leases 
on  several  thousand  acres  of  land  in  a  solid 
block  he  would  incur  the  expense  of  drilling 
a  well  to  determine  whether  or  not  there 
was  oil  or  gas  underlying  the  lands.  Brown 
and  Davis,  together  with  one  Byron  L.  Mor- 
ford,  plaintifiTs  son-in-law  and  agent  for  the 
purpose  of  procuring  the  leases,  went  into  the 
neighborhood  and  secured  such  leases  from 
a  great  number  of  the  landowners.  On  the 
17th  of  March,  1919,  while  Morford  and 
Brown  were  engaged  in  this  work,  they  went 
to  the  residence  of  the  defendant  Morgan 
for  the  purpose  of  securing  such  a  lease  upon 
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his  17-acre  tract.  He  was  not  at  home,  but 
they  were  advised  by  his  wife  that  he  would 
return  in  all  probability  in  a  short  time. 
Shortly  after  leaving  his  house  they  met  him 
in  the  road,  and  Brown,  being  acquainted 
with  him,  accosted  him  in  regard  to  securing 
the  lease.  He  was  advised  that  the  plaintiff 
had  determined  to  test  the  territory  for  oil 
and  gas  If  he  could  secure  leases  upon  a  solid 
block  containing  several  thousand  acres,  and 
that  they  had  already  procured  such  leases 
upon  practically  all  of  the  land  in  proximity 
to  his  tract.  It  was  explained  to  him  that 
Heck  was  paying  only  a  nominal  considera- 
tion of  5  cents  an  acre  for  the  leases,  with 
the  provision  to  deliver  one-eighth  of  the  oil 
or  gas  produced  to  the  credit  of  the  lessor, 
or  to  pay  $200  a  year  for  each  producing  gas 
well.  Morgan  stated  that  he  had  talked  with 
another  party  about  leasing  his  land,  and 
thought  he  might  get  more  favorable  terms 
if  he  waited  until  the  land  was  tested  and  it 
should  turn  out  that  it  was  oil-producing' 
territory,  but  finally  agreed  that  he  would 
not  stand  in  the  way  of  securing  the  develop- 
ment in  the  neighborhood,  and  agreed  to  exe- 
cute a  lease  upon  the  terms  proposed  to  him. 
It  then  began  to  rain,  and  in  order  to  prepare 
the  lease  the  parties  stepped  into  a  hay  shed 
by  the  wayside,  and  plaintiff's  agent,  Mor- 
f ord,  filled  in  the  blanks  upon  a  printed  form, 
and  Morgan  thereupon  signed  the  paper  and 
turned  the  same  over  to  Morford;  Morford 
at  the  same  time  giving  him  a  check  for  85 
cents.  It  seems  that  Morford's  instructions 
were  to  pay  a  minimum  of  $1,  but  he  over- 
looked it  in  this  case  and  only  made  the 
check  for  5  cents  an  acre.  It  was  there 
nnderstood  between  the  parties  that  in  the 
next  day  or  two  the  lease  would  be  taken  to 
Morgan's  residence  to  be  executed  by  his 
wife.  Morgan  says  that  he  delivered  the 
lease  to  Morford  with  the  understanding  that 
he  was  to  have  a  copy  of  it,  and  that  it  was 
not  to  be  a  binding  contract  unless  he  was 
furnished  a  copy;  that  if  he  was  furnished 
such  copy  it  would  be  all  right.  Morford 
and  Brown  both  testify  that  there  was  no 
such  understanding  as  this.  On  the  next  day 
the  lease  was  executed  by  Morgan's  wife,  but 
was  not  acknowledged  by  either  of  them  be- 
fore a  notary  public,  or  other  officer  au- 
thorized to  take  acknowledgments.  Morford 
says  that  Morgan  did  ask  for  a  copy  of  the 
lease  at  the  time  he  executed  it,  and  that  he 
was  informed  that  a  copy  would  be  made  at 
the  office,  and  when  a  notary  came  around 
to  take  the  acknowledgment  of  his  wife  and 
himself  to  the  paper  such  copy  would  be  de- 
livered to  him. 

Morford  turned  this  paper  over  to  the 
plaintiff.  Heck,  with  the  advice  that  Morgan 
desired  a  copy.  The  plaintiff  thereupon  pro- 
cured one  C.  S.  McClung,  a  notary,  to  take 
all  of  the  leases  which  be  had  secured  and 
make  copies  of  those  of  which  the  lessors  de- 


sired to  have  copies,  and  then  go  to  the  resi- 
dences of  the  various  lessors  and  take  their 
acknowledgments  to  the  leases,  at  the  time 
delivering  the  copies.  McGlung  did  make  a 
copy  of  the  Morgan  lease  among  others,  and 
did  call  upon  the  various  lessors  to  take  their 
acknowledgments.  When  he  called  at  the 
Morgan  residence  for  the  purpose  of  taking 
the  acknowledgment  of  Morgan  and  his  wife 
he  was  advised  that  Morgan  had  gone  to  Gil- 
mer county  to  work  on  a  bridge,  but  was 
given  his  post  office  address.  Mrs.  Morgan 
acknowledged  the  lease  at  that  time.  Mc- 
Glung returned  the  lease,  together  with  the 
copy  of  it,  to  the  plaintiff,  with  the  advice 
that  Morgan  was  not  at  home,  and  also  far- 
nished  the  plaintiff  with  Morgan's  post  office 
address,  in  order  that  he  might  be  conununl- 
cated  with.  There  was  one  other  lease  exe- 
cuted by  a  man  by  the  name  of  Wade,  who 
was  also  absent,  and  who  was  at  work  at 
the  same  place  with  Morgan.  Heck  was  in 
the  neighborhood  very  shortly  afterward  and 
made  further  inquiries  as  to  Morgan's  ad- 
dress, and  receiving  confirmation  of  the  in- 
formation given  him  by  McGlung  he  wrote  a 
letter  to  Morgan,  inclosing  the  lease,  to- 
gether with  the  Wade  lease,  and  asked  him  to 
acknowledge  it  and  have  Wade  acknowledge 
his  lease  and  return  the  same  to  him,  and 
in  this  letter  inclosed  a  check  for  $1  to  pay 
the  fees  of  the  notary  for  taking  the  ac- 
knowledgment. He  got  no  reply  to  this 
letter. 

A  short  time  thereafter  he  was  informed 
that  Morgan  was  at  home,  and  with  a  view 
to  getting  the  lease  acknowledged  he  called 
up  Brown  and  asked  him  to  go  to  Morgan's 
residence  in  his  automobile,  and  get  both 
Morgan  and  his  wife  and  take  them  before  a 
notary  and  have  the  lease  acknowledged. 
Brown  did  call  up  Morgan  and  advised  him 
that  he  desired  to  call  upon  him  and  take 
him  and  his  wife  before  an  officer  and  have 
the  lease  acknowledged,  upon  which  Morgan 
advised  him  that  he  had  left  the  lease  over 
in  Gilmer  county,  where  he  had  been  at^ 
work;  that  when  he  left  there  he  did  not 
expect  to  come  home,  but  only  to  go  to 
Glarksburg  to  have  some  machinery  repaired, 
and  finding  that  it  would  take  longer  to  make 
the  repairs  than  he  expected  he  deterniine<I 
to  make  a  visit  to  his  home.  Brown  com- 
municated this  information  to  Heck.  The 
next  morning  Heck  met  Morgan  on  the  train 
returning  *to  his  work  and  approached  him  in 
regard  to  acknowledging  the  lease  and  re- 
turning it.  Morgan  at  that  time  called  his 
attention  to  the  fact  that  the  lease  recited  a 
consideration  of  $1,  when  he  had  only  re- 
ceived 85  cents.  Heck  thereupon  informed 
him  that  this  was  a  mistake,  and  that  it  ^iras 
the  first  he  knew  of  it,  and  offered  to  pay 
him  the  difference  at  that  time,  but  Morgan 
informed  him  that  that  made  no  difference ; 
that  he  would  execute  the  lease  whether  be 
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got  any  consideration  or  not  He  made  some 
suggestion  in  regard  to  the  term  being  rather 
long,  and  stated  that  he  had  had  a  notion  to 
change'  the  ten  years  to  two  years  and  ac- 
knowledge it  and  return  it.  Heck  replied  to 
him  that  development  would  be  begun  at 
once ;  that  he  intended  to  begin  the  well  im- 
mediately, and  if  the  territory  was  found  to 
be  producing  territory  the  development  would 
be  continued,  and  that  if  he  had  changed  the 
lease  to  two  years  he  (Heck)  would  likely 
have  accepted  it.  He  insisted  upon  Morgan 
acknowledging  the  paper  at  once  and  return- 
ing it  to  him,  advising  him  that  he  desired 
to  at  once  proceed  with  his  development,  but 
did  not  want  to  do  so  until  he  had  all  of  the 
matters  closed  up.  Morgan  thereupon  advis- 
ed him,  according  to  Heck,  that  he  need  not 
delay  his  operations  awaiting  the  lease; 
that  just  as  soon  as  he  returned  he  would 
acknowledge  it  and  return  it,  and  that  he 
(Heck)  might  go  on  with  his  plans  for  de- 
velopment with  the  full  assurance  that  the 
lease  would  be  acknowledged  and  returned  to 
him. 

Heck  did  immediately  begin  operations  on 
an    adjoining  tract  of  land  known  as  the 
Hess  tract.     Not  receiving  the  lease  from 
Morgan  after  waiting  a  considerable  time, 
Heck  wrote  him  a  letter  calling  his  attention 
to  his  promise  to  acknowledge  it  and  return 
it,   and  advising  him  that  he  was  relying 
upon  that  promise,  and  asking  him  to  com- 
ply with  it  immediately,  and  also  to  return 
the   Wade  lease  which  he  had  theretofore 
sent  him.     To  this-  letter  Morgan  made  an 
equivocal  reply  in  which  he   returned  the 
Wade  lease,  but  for  the  first  time,  according 
to  Heck,  raised  some  question  about  the  pay- 
ment of  85  cents  not  being  legal,  and  about 
having  a  copy  of  the  lease  furnished  to  him 
which  had  not  been  furnished,  and  advised 
that  they  wmild  let  the  matter  rest  until 
Bome  future  time.    Upon  receipt  of  this  letter 
Heck  immediately  wrote  him  again,  inclosing 
him  $1  to  take  the  place  of  the  85  cents 
wbi<:h  had  been  paid  him,  and  advising  him 
that  as  soon  as  he  acknowledged  the  lease 
and  returned  it  he  would  be  furnished  a  copy, 
and   asked  him  to  do  so  at  once.    To  this 
letter  Morgan  replied,  returning  the  check, 
and  advised  that  he  did  not  know  where  the 
lease  was  unless  it  had  been  returned  to  him 
*witli  his  former  letter.    This  letter  was  writ- 
ten about  June  17,  1919. 

It  seems  that  no  further  communication 
was  had  with  Morgan  until  some  time  in 
the  early  part  of  September.  Heck  pursued 
his  developments,  and  on  the  11th  of  Septem- 
ber Ills  well  on  the  Hess  land  came  in  a  sub- 
stantial producer.  It  seems  about  this  time 
that  lie  had  another  conference  with  Morgan, 
in  virliich  Morgan  told  hjfcf^  he  did  not  know 
what  he  was  going  to'^do  about  his  lease; 
that  tie  wanted  to  do  what  was  right,  but  he 
did   not  know  what  that  was.     It  became 
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apparent  to  Heck  by  this  time  that  Morgan 
did  not  intend  to  acknowledge  the  lease  and 
return  it,  but  was  endeavoring  to  escape  the 
effect  of  it  if  he  could  do  so. 

In  the  meantime  Heck  had  consulted  coun- 
sel as  to  his  rights  upon  the  Morgan  land, 
and  was  advised  that  the  acknowledgment 
was  not  necessary  in  order  to  make  the  lease 
a  valid  one  so  far  as  Morgan  was  concerned. 
On  the  evening  of  September  11th,  at  the  time 
the  well  came  in  on  the  Hess  land,  Heck,  for 
the  purpose  of  protecting  his  interest  in  the 
Morgan  land,  announced  to  his  employes 
and  others  who  were  present  that  he  was 
going  to  the  Morgan  land  and  make  a  loca- 
tion for  a  well.  Accompanied  by  several  of 
his  employ^  he  did  go  to  the  Morgan  place 
and  called  at  the  Morgan  residence.  Morgan 
was  not  there,  but  he  informed  Mrs.  Morgan 
that  he  had  secured  a  good  well  on  the  Hess 
land  adjoining,  and  was  then  going  to  locate 
a  well  on  the  Morgan  17  acres.  She  stated 
that  she  wished  Mr.  Morgan  was  at  liome, 
and  Mr.  Heck  also  advised  that  he  would 
have  been  glad  if  Morgan  were  present,  but* 
that  he  could  not  delay  making  the  location ; 
that  he  thereupon  measured  the  distance 
from  the  house,  and  the  distance  from  sev- 
eral other  points,  and  made  a  location,  to 
indicate  which  he  took  a  broom  handle  and 
with  a  knife  flattened  off  one  side  of  it,  and 
marked  thereon  "O.  B.  Morgan,  No.  1,"  and 
drove  it  into  the  ground;  that  he  then  ad- 
vised Mrs.  Morgan,  upon  his  return  from  the 
point  of  location,  that  the  same  had  been 
made,  and  that  work  would  begin  at  once. 

He  instructed  his  men  to  proceed  to  this 
Morgan  land  on  the  next  morning  and  com- 
mence the  building  of  a  road  from  the  high- 
way to  the  point  at  which  the  well  had  been 
located,  so  that  material  could  be  moved 
upon  the  land  preparatory  to  drilling  a  well, 
but  on  account  of  some  happening  at  the 
Hess  well  the  services  of  the  men  were  re- 
quired there,  and  they  did  not  go  upon  the 
Morgan  land  for  the  purpose  of  commencing 
the  work  there  until  Monday  morning,  the 
15th  day  of  September.  At  tbat  time  a  force 
of  men  did  go  upon  the  Morgan  land  and 
begin  the  construction  of  a  road  leading  from 
the  highway  to  the  point  where  the  well  had 
been  located.  Mrs.  Morgan  advised  these 
men  that  they  were  trespassers  upon  the  land 
and  demanded  that  they  cease  their  work. 
They  disregarded  her  request  and  proceeded 
therewith. 

On  the  next  day  Morgan  and  his  wife  went 
to  the  city  of  Parkersburg  and  there  got  in 
communication  with  the  defendant  B.  E. 
Bills,  as  a  result  of  which,  they  executed  to 
him  a  lease  for  oil  and  gas  development  upon 
this  same  tract  of  land.  The  terms  of  this 
lease  were  agreed  upon,  according  to  the  tes- 
timony of  Bills  and  Morgan,  on  the  16th» 
but  the  lease  was  not  executed  until  the  next 
day.    Bills  paid  for  this  lease,  according  to 
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the  eyldenoe,  the  sum  of  $1,  and  by  a  collat- 
eral contract  gave  Morgan  a  onensixteenth 
interest  in  the  operations  to  be  carried  on 
upon  the  land,  agreeing  to  furnish  the  money 
for  Morgan's  one-sixteenth  interest  to  the 
extent  of  drilling  in  one  well,  after  which 
time  Morgan  should  pay  his  share  of  the 
expenses  of  operation.  On  this  same  day  a 
notice  was  prepared  by  Bills  to  Heck,  requir- 
ing him  to  cease  trespassing  upon  the  land, 
and  notifying  him  that  he  had  no  right  there- 
on for  the  purpose  of  operating  for  oil  or 
gas.  Morgan  brought 'this  notice  back  with 
him  upon  the  evening  of  the  17th,  and  on  the 
next  morning,  shortly  after  8  o'clock,  when 
the  men  resumed  their  work  on  the  construc- 
tion of  the  road,  he  served  the  same  upon 
.  the  foreman  in  charge,  who  immediately  call- 
ed the  plaintiff  on  the  telephone  and  read 
the  notice  to  him.  The  plaintiff  advised  him 
to  pay  no  attention  to  it,  but  to  proceed  with 
the  work,  and  this  was  done.  The  work  upon 
the  construction  of  the  road  proceeded  con- 
tinuously until  it  was  completed  about  the 
'  24th  of  September,  and  on  the  next  day  Heck 
began  hauling  material  upon  the  ground  for 
the  purpose  of  beginning  operations. 

likewise,  on  the  24th  of  September,  Heck 
instituted  this  suit  for  the  purpose  of  setting 
up  the  lease,  which  Morgan  and  his  wife  had 
executed,  as  a  lost  instrument;  Morgan 
claiming  that  he  had  lost  it  or  destroyed  it, 
and  for  the  purpose  of  canceling  the  lease 
executed  by  Morgan  to  Bills  as  a  cloud  upon 
his  right  to  develop  the  land  for  oil  and  gas. 
On  the  23d  of  September  it  appears  that  Bills 
had  some  negotiations  with  the  defendant 
O.  T.  Smith,  which  resulted  in  an  assign- 
ment of  this  lease  by  Bills  to  Smith ;  Smith 
assuming  all  of  Bills'  obligations  to  Morgan 
under  the  collateral  contract  above  referred 
to.  At  the  time  the  plaintiff  brought  this 
suit  he  was  not  advised  of  this  assignment 
of  Bills  to  Smith,  and  did  not  make  Smith 
a  party  defendant.  In  fact,  the  assignment 
to  Smith  was  not  placed  upon  the  record  un- 
til some  days  after  the  suit  was  brought. 
While  the  assignment  to  Smith  is  dated  on 
the  23d  of  September,  and  consists  of  only 
a  few  lines,  it  was  not  acknowledged  until 
the  24th,  and  not  recorded  until  the  26th  of 
September.  In  addition  to  assuming  Bills' 
obligations  to  Morgan,  it  is  claimed  by  Bills 
and  Smith  that  Smith  paid  Bills  $800  for  the 
assignment,  and  a  check  is  filed  dated  the 
23d  of  September  for  this  amount,  which  it 
is  shown  was  x>aid  on  the  27th  of  that  month. 
Plaintiff  then  filed  an  amended  bill  making 
Smith  a  party  defendant,  and  in  addition  to 
the  relief  asked  for  in  the  original  bill  asked 
that  the  assignment  from  Bills  to  Smith  be 
also  canceled  and  set  aside  as  a  cloud  upon 
his  title.  Bills  claims  that  at  the  time  he 
took  the  lease  from  Morgan  he  knew  nothing 
about  any  claim  that  Heck  had  to  the  land, 
and  that  Morgan  assured  him  at  that  time 


that  there  was  no  lease  upon  the  land,  and 
that  he  had  a  clear  right  to  make  the  lease 
to  him,  notwithstanding  on  the  very  same 
day  Bills  prepared  the  notice  to  Heck  above 
referred  to.  He  claims,  however,  that  this 
notice  was  prepared  after  the  lease  had  been 
executed  and  delivered.  Smith  likewise 
claims  that  at  the  time  he  took  the  assign- 
ment from  Bills  he  had  no  notice  of  any 
claim  upon  the  part  of  Heck,  or  anybody 
else.  Bills  admits  that  he  was  fully  advised 
that  Heck  was  claiming  the  right  -to  drill  this 
land  for  oil  and  gas  at  the  time  he  made  the 
assignment  to  Smith,  and  that  whUe  Smith 
was  a  partner  of  his  in  business  and  closely 
associated  with  him,  he  withheld  the  infor- 
mation he  had  in  this  regard  from  Smith. 

It  is  insisted  that  the  plaintiff  is  not  en- 
titled to  the  relief  he  asks,  for  the  reason 
that  the  paper  executed  by  Morgan  and  de- 
livered to  Morford  on  the  17th  day  of  Mardi 
was  not  effective  because  the  same  had  not 
been  acknowledged ;  that  it  was  delivered  to 
Morford  upon  condition  that  it  would  take 
effect  only  in  the  event  that  a  copy  thereof 
was  furnished  to  Morgan,  and  that,  tliis  copy 
not  having  been  furnished,  there  was  never 
any  delivery  of  the  paper ;  that  even  though 
the  paper  execute  by  Morgan  was  valid  as 
a  lease  between  him  and  Heck,  BiUs  as  a 
bona  fide  purchaser  without  notice  of  Hedc's 
daim  could  not  be  affected  thereby,  inasmudi 
as  the  record  did  not  disclose  Heck's  inter- 
est, and  that  even  though  it  should  be  held 
that  Bills  purchased  with  notice  of  Heck's 
rights,  still  the  defendant  Smith  was  such 
innocent  purchaser  and  is  protected. 

The  circuit  court  entered  a  decree  estab- 
lishing the  plaintiff's  lost  lease  as  a  valid 
and  binding  contract,  and  from  a  copy  of 
it  which  was  duly  proven  fixed  the  terms, 
and  further  canceled  the  lease  made  by  Mor- 
gan to  Bills  and  the  assignment  by  Bills  to 
Smith  as  constituting  clouds  upon  the  plain- 
tilTs  rights,  and  enjoined  the  defendant  Mor- 
gan from  interfering  with  Heck  in  his  opera- 
tions upon  the  land. 

[1]  Is  there  any  merit  in  the  contention 
of  the  defendant  Morgan  that  the  paper  was 
not  effective  because  he  had  not  acknowledg- 
ed it?  As  between  the  parties,  there  is  no 
necessity  for  the  acknowledgment  of  a  deed. 
If  it  is  properly  signed,  sealed,  and  delivered, 
it  is  Just  as  effective  to  convey  the  grantor's 
title  as  though  it  had  been  acknowledged. 
The  purpose  of  an  acknowledgmoit  \b  to 
supply  the  proof  necessary  to  have  it  ad- 
mitted to  record,  except  in  the  case  of  a 
married  woman,  where,  by  the  language  of 
the  statute,  an  acknowledgment  is  necessary 
to  the  validity  of  the  deed.  State  v.  Proud- 
foot,  38  W.  Va.  736-745,  18  S.  B.  949 ;  Wash- 
ington County  vJjJunn,  27  Grat  (Va.)  608; 
Webb  V.  Bitter,  6oV.  Va.  193,  54  S.  B.  4S4 ; 
1  0.  J.  750. 

[24]  The  principal  contention  of  the  de- 
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fendant  Morgan,  however,  is  that  this  lease 
was  delivered  by  him  to  Morford  npon  condi- 
tion that  it  would  be  valid  only  if  a  copy 
were  famished  him,  and  that  inasmuch  as 
this  copy  has  never  been  furnished  there  was 
never  any  effective  delivery,  and  when  the 
lease  came  back  into  his  hands  he  had  a 
perfect  right  to  destroy  it.     The  evidence 
does  not  bear  out  his  contention  that  this 
lease  was  delivered  upon  any  such  condition 
as   he  now  sets  up.     Morford  and  Brown 
swear  positively  that  there  was  no  such  con- 
dition  attached   to   the  delivery.     Morford 
admits,  as  we  have  before  stated,  that  he 
did  agree  to  furnish  Morgan  a  copy,  and  it 
is  shown  that  a  copy  was  made  for  that  pur- 
pose, but  that  this  was  a  condition  to  the 
validity   of   the   instrument  is   denied   em- 
phatically by  both  Brown  and  Morford.    Pos- 
session of  an  instrument  of  this  character 
by  the  grantee  is  prima  facie  evidence  that 
it  was  delivered  to  him  with  the  intention 
that  it  should  convey  the  grantor's  title,  and 
it  might  be  very  well  said  that  Morgan  has 
failed  to  overcome  this  presumption.    Aside 
from  this,  however,  it  is  well  settled  that  a 
deed,  or  any  instrument  conveying  an  inter- 
est in  real  estate,  cannot  be  delivered  to  the 
grantee  upon  condition,  or,  in  other  words, 
delivered  in  escrow.     Such  conditional  de- 
livery can  only  be  made  to  a  stranger  to  the 
transaction.    Dorr  v.  Midelburg,  65  W.  Va. 
778,  65  S.  E.  97,  23  L.  B.  A.  (N.  8.)  987,  and 
authorities  there  dted.    The  delivery  in  this 
case,  of  course,  was  not  made  direct  to  the 
grantee,  but  it  was  made  to  Morford,  his 
agent.    It  seems  that  formerly  a  conditional 
delivery  could  not  be  made  to  an  agent  of 
the  grantee,  but  the  tendency  of  the  modern 
holdings  is  that  the  grantee's  general  ajgent 
may  be  intrusted  with  the  instrument  to  be 
held  in  escrow.    This  doctrine  has  been  ex- 
tended no  further,  however,  than  to  permit 
the  delivery  upon  condition  to  such  an  agent 
as  owes  no  duty  towards  his  principal  in 
regard   to  the   particular   transaction.     In 
other  words,  if  the  conditional  delivery  is 
made  to  the  agent  who  is  conducting  the 
particnlar    negotiations    on    behalf    of    the 
principal,  it  would  be  entirely  inconsistent 
with    the   specific   duty   with    which    he   is 
charged,  and  the  delivery  to  him  would  be,  in 
effect,  a  delivery  to  the  grantee.    10  R.  C.  L. 
tiUe  "Escrow,"  I  13;   J,  I.  Case  Threshing 
Machine  Ck).  v.  Barnes,  133  Ky.  321,  117  S. 
W.  418,  19  Ann.  Gas.  246,  and  monographic 
note  at  page  250.    In  this  case  Morford  being 
the  agent  of  the  plaintiff  for  the  very  purpose 
of  conducting  this  transaction,  and  receiving 
on  behalf  of  his  principal  the  lease,  it  would 
be  entirely  inconsistent  with  this  duty  tor 
him  to  act  in  the  capacity  of  agent  for  both 
parties  to  hold  the  instrument  in  escrow. 
The  delivery  to  him  was  therefore  an  abso- 
lute delivery,  even  though  there  may  have 
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been  attached  thereto  the  condition  to  which 
Morgan  testifies. 

[5]  Nor  is  there  anything  in  the  contention 
of  the  defendant;  Morgan  that  when  the 
lease  executed  by  him  came  back  into  his 
possession  for  the  purpose  of  having  it  ac- 
knowledged it  deprived  the  plaintiff  of  any 
rights  which  he  might  otherwise  have  had 
thereunder.  If  this  paper  was  effective  to 
vest  in  the  plaintiff  any  interest,  he  could 
only  be  divested  thereof  by  a  grant  from  him 
or  in  some  other  way  provided  by  law.  The 
fact  that  the  grantor  came  into  possession  or 
the  instrument  for  the  purpose  of  acknowl- 
edging it  would  not  have  the  effect  to  divest 
the  grantee  of  his  title  acquired  thereunder. 
Bootes  V.  HoUiday,  6  Munf.  (Va.)  251. 

The  defendant  Bills,  however,  claims  that 
he  was  a  purchaser  for  value  in  good  faith, 
and  without  notice  of  the  plaintiff's  rights 
under  the  lease  which  had  been  theretofore 
executed  to  him  by  Morgan,  and  that  there- 
fore his  rights  under  the  lease  executed  to 
him  by  Morgan  in  September,  1919,  are  su- 
perior to  the  rights  of  the  plaintiff,  and  this 
would  be  correct  if  the  facts  Justified  this 
conclusion,  for  under  our  recording  statutes 
the  plaintiffs  lease  would  be  void  as  to  a 
purchaser  for  value  in  good  fititli  without 
notice.  Is  the  defendant  Bills  sueh  a  pur- 
chaser? It  is  contended :  First,  that  he  had 
actual  notice  of  the  plaintiff's  rights,  not- 
withstanding his  denial,  and  that  even  if  he 
did  not  have  such  actual  notice  Heck  had 
such  possession  of  the  premises  at  the  time 
of  his  purchase  as  to  amount  to  notice ;  and, 
second,  that  even  though  he  had  no  notice 
whatever,  still  he  was  not  a  complete  pur- 
chaser, for  the  reason  that  he  had  not  paid 
the  consideration  agreed  upon  between  him 
and  Morgan.  Bills  swears  that  at  the  time  he 
took  the  lease  from  Morgan  he  did  not  know 
of  Heck's  claim,  and  had  no  information 
whatever  in  regard  thereto,  and  Morgan 
swears  that  he  gave  him  no  such  informa- 
tion, but,  on  the  contrary,  had  told  him  that 
there  was  no  adverse  claim  of  any  kind  to 
the  land.  It  is  significant,  however,  that 
on  the  very  day  on  which  this  lease  was  ex- 
ecuted and  delivered  Bills  prepared  a  notice 
to  Heck  advising  him  to  cease  trespassing 
upon  the  land,  and  further  advising  him  that 
he  had  no  right  to  operate  the  same  for  oil 
and  gas.  This  notice  clearly  implies  that 
the  one  who  prepared  it  knew  that  Heck  was 
making  some  claim  of  a  right  to  conduct 
operations  upon  this  land  for  oil. and  gas. 
But  Bills  says  that  while  this  notice  was 
prepared  by  him  on  the  17th  it  was  after  the 
delivery  of  the  lease  to  him,  and  after  that 
transaction  was  closed.  This  may  be  true, 
but  it  is  hardly  credible.  Morgan  puts  him- 
self in  the  position  of  making  a  clear-cut 
false  and  fraudulent  representation  to  Bills, 
for  he  admits  that  he  himself  knew   that 
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Heck  was  claiming  a  right  to  develop  the 
land  for  oil  and  gas  at  the  very  time  that 
he  made  the  representation  to  Bills,  and  It 
may  be  said  that  the  evidence  of  one  who 
swears  that  he  Is  willing  to  commit  positive 
frand  of  this  kind  is  not  entitled  to  very 
much  credence  when  In  conflict  with  the  dr- 
camstance  of  the  preparation  and  giving  of 
the  notice  to  Heck. 

[8]  However,  it  is  unnecessary  to  deter- 
mine whether  Bills  had  actual  notice  of 
Heck's  claim  or  not.  The  evidence  shows 
that  Heck  had  taken  possession  of  this  land 
prior  to  the  execution  of  this  lease  to  Bills; 
that  he  was  then  at  work  upon  It  with  a 
force  of  men  building  a  road  leading  to  the 
location  he  had  established  for  an  oil  well. 
The  surface  of  the  land  Is  a  part  of  the 
record  of  which  a  purchaser  must  take  no- 
tice, and  it  is  dear  from  the  evidence  that 
had  Bills  looked  at  this  land  at  the  time  he 
took  his  lease  he  could  have  come  to  no 
other  conclusion  but  that  some  one  was  pre- 
paring to  conduct  operations  thereon  for  oil 
and  gas,  and  it  would  then  have  been  his 
duty  to  make  Inquiry  as  to  the  rights  claim- 
ed by  such  party.  In  Pocahontas  Tanning 
Co.  V.  St.  Lawrence  Boom  &  Mfg.  Co.,  63 
W.  Va.  6S5,  60  S.  E.  880,  it  was  held  that 
one  who  has  knowledge  or  Information  of 
facts  sufficient  to  put  a  prudent  man  on  in- 
quiry as  to  the  existence  of  some  right  or 
title  in  conflict  with  that  which  he  Is  about 
to  purchase  is  bound  to  pursue  the  same, 
and  to  ascertain  the  extent  of  such  prior 
right. 

[7]  There  can  be  no  doubt  that  the  conduct 
of  Heck  upon  this  tract  of  land  was  suffi- 
cleht  to  put  any  one  upon  notice  that  oil 
operations  were  about  to  be  carried  on  upon 
it.  The  road  which  was  under  construction 
at  the  very  time  of  the  making  of  the  lease 
to  Bills  was  consistent  only  with  that  pur- 
pose. It  appears  that  the  tract  of  land  had 
not  been  farmed  for  some  time ;  that  it  had 
grown  up  In  sprouts  and  brush,  and  that  it 
had  a  small  orchard  upon  it;  that  a  wagon 
road  over  which  heavy  hauling  could  be  done, 
such  as  was  being  constructed  by  Heck,  was 
entirely  useless  for  any  purpose  to  which 
the  farm  was  being  devoted  by  Morgan,  and 
particularly  Is  this  true  when  we  consider 
the  point  to  which  the  road  led.  Then,  too, 
oil  development  was  going  on  In  the  neigh- 
borhood; a  well  had  Just  come  in  on  an 
adjoining  tract  of  land,  and  it  was  perfectly 
apparent  to  any  one  that  the  purpose  of  the 
work  being  done  by  Heck  upon  this  land  was 
to  produce  oil  therefrom.  It  is,  therefore, 
quite  clear  that  if  Bills  had  looked  at  the 
land  at  the  time  he  took  the  lease  he  would 
have  been  informed  from  the  appearances 
that  some  one  else  was  asserting  a  right  to 
the  oil  and  gas,  and  It  would  have  been  his 
duty  to  have  made  inquiry  and  ascertained 
just  what  this  right  or  claim  was.    But  Bills 


says  he  did  not  in  fact  look  at  the  land,  and 
that  he  can  only  be  diarged  with  such  in- 
formation as  he  actually  had.  Was  Bills 
charged  with  knowledge  of  the  facts  of 
which  he  would  have  been  Informed  had  he 
made  an  examination  of  the  land?  If  he  is, 
then  he  had  notice,  or  Is  charged  with  knowl- 
edge of  such  facts  as  would  give  him  notice 
of  Heck*s  rights.  In  Mills  v.  McLanahan,  70 
W.  Va.  288,  73  S.  B.  927,  the  defense  of  inno- 
cent purchaser  was  made.  Mills  was  In  pos- 
session of  the  land  under  a  title  bond  which 
had  been  executed  many  years  before,  and 
which  had  been  lost,  and  a  subsequent  pur- 
chaser from  Mills'  grantor  claimed  that  he 
was  not  chargeable  with  any  knowledge  as  to 
Mills*  rights,  but  this  court  held  that  the 
law  Imposed  upon  such  subsequent  purchaser 
the  duty  to  make  an  investigation,  and  im- 
putes to  him  notice  of  all  facts  which  such 
an  investigation  would  have  disclosed,  and 
of  all  the  rights  of  those  in  possession.  Many 
authorities  are  dted  in  that  case  to  support 
that  view,  and  it  seems  to  be  the  established 
law  of  this  state.  It  therefore  follows  that 
Bills,  bdng  under  a  duty  to  take  notice  of  all 
facts  which  an  investigation  upon  the  land 
would  disclose,  is  not  an  innocent  purchaser 
without  notice  of  Heck's  rights;  the  situa- 
tion being  such  as  to  disclose  fsLCta  which 
would  inform  him  of  those  rights. 

[8]  There  is  another  reason  why  Bills  is 
not  such  a  purchaser  as  is  protected,  and 
that  is  that  he  had  not  paid  the  consideration 
at  the  time  he  admittedly  was  fully  informed 
of  the  situation.  The  real  consideration 
which  Bills  was  to  pay  for  this  lease  was 
to  bear  Morgan's  share  of  the  expense  of 
drilling  the  first  well  thereon.  He  only  gave, 
according  to  his  own  contention,  a  nominal 
consideration  of  $1  at  the  time  the  lease  was 
executed,  while  the  real  consideration,  as- 
suming that  it  would  cost  as  much  to  drill  a 
well  on  this  land  as  the  evidence  shows  it 
did  on  the  adjoining  land,  would  be  between 
$700  and  $800,  no  part  of  which  had  been 
paid,  or  has  even  yet  been  paid  so  far  as  this 
record  discloses.  Notice  of  prior  existing 
rights  recdved  by  a  purchaser  of  property 
before  he  has  paid  the  purchase  money  is 
equivalent  to  notice  before  the  contract  of 
purchase.  He  is  not  a  complete  purchaser 
until  the  consideration  has  been  paid.  He 
was  In  a  position,  after  he  was  fully  inform- 
ed of  the  rights  of  the  prior  purchaser,  to 
fully  protect  hlmsdf  by  withholding  the  con- 
sideration which  he  was  to  give.  Welch  t. 
King.  82  W.  Va.  258,  95  S.  E.  844;  Webb  v. 
Bailey,  41  W.  Va.  463,  23  S.  E.  044. 

For  either  of  the  foregoing  reasons  Bills  U 
deprived  of  the  defense  of  innocent  purchaser 
for  value  without  notice.  What  we  have 
said  as  to  the  duty  of  Bills  to  ascertain  what 
was  being  done  upon  the  land,  and  its  effect 
to  deprive  him  of  the  defense  of  innocent 
purchaser,  applies  with  even  greater  force  to 
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the  defendant  Smith.  At  the  time  Smith 
took  the  assignment  from  Bills,  the  road  was 
completed  and  indicated  unmistakably  its 
purpose. 

[9]  The  appellees  contenf'  that  the  plain- 
tifiTs  biU  should  be  dismissea,  for  the  reason 
that  he  attempted  to  practice  a  fraud  upon 
the  defendant  Morgan  subsequent  to  the 
bringing  of  this  suit.  There  is  evidence  that 
after  this  suit  was  brought  the  plaintifP  dis- 
covered what  he  conceived  to  be  a  defect  in 
the  title  of  Morgan  to  the  land  in  contro- 
versy, and  went  to  Morgan's  vendor,  and  pro- 
cured from  him  upon  what  are  termed  fraud- 
ulent representations  a  quitclaim  deed  for 
the  land,  because  of  which  conduct  the  ap- 
pellee Morgan  now  insists  the  plaintiff 
should  be  denied  relief.  It  is  quite  true  that 
equity  wiU  not  lend  its  aid  to  enforce  an  un- 
conscionable contract  or  one  procured  by 
fraudulent  means.  Ordinarily  one  who 
comes  into  equity  must  oome  with  clean 
hands,  but  this  maxim  extends  no  further 
than  to  deny  relief  to  one  who  has  acted 
fraudulently  or  inequitably  in  regard  to  the 
contract  involved  in  litigation.  It  does  not 
extend  to  the  conduct  of  a  party  generally. 
The  matter  set  up  here  which  it  is  claimed 
should  defeat  the  plaintiff's  right  to  main- 
tain this  suit  has  no  connection  with  the  con- 
tract sought  to  be  enforced.  It  was  conduct 
subsequent  to  the  making  of  that  contract, 
and  subsequent  to  the  institution  of  this  suit 
to  establish  it,  and  even  admitting  that  the 
plaintiff's  conduct  In  regard  to  that  transac- 
tion was  not  free  from  censure,  it  has  no 
bearing  upon  the  contract  involved  here,  or 
upon  the  rights  of  the  parties  involved  in 
this  litigation.  The  evil  conduct  or  iniqui- 
tous practice  which  is  relied  upon  to  defeat 
the  suit  must  be  in  connection  with  the  par- 
ticular matter  or  transaction  in  respect  to 
which  judicial  protection  or  redress  is 
soughL    10  R.  C,  L.  Utle  "Equity,"  §  140. 

Our  conclusion  is  to  affirm  the  decree  com- 
plained of;  and  it  is  so  ordered* 
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March  1,  1921.) 

(Syllahua  hy  the  Court) 

I.  Master  and  servant  ^=»365^CoinpensatlOR 
act  applies  unconditionally  only  to  employees 
Jb  Intrastate  commerce. 

With  respect  to  an  employer  engaged  in 
both  interstate  and  intrastate  commerce,  sec- 
tion 52  of  the  Worlcmen's  Compensation  Act 
(chapter  15P,  CJode  1918,  Code  Supp.  1918,  c. 
15P,  I  52  [sec.  708] )  applies  the  provisions  of 
the  act  unconditionally  only  to  those  of  his  em- 
ployees whose   work  is   wholly  intrastate  and 


clearly  separable  and  distinguishable  from  work 
in  interstate  commerce. 

2.  Master  and  servant  ^=s»365— Compensation 
Act  must  be  accepted  by  employer  and  em- 
ployees engaged  In  Interstate  and  intrastate 
commerce. 

But  where  the  work  done  within  the  state 
is  so  closely  related  to  the  interstate  business 
of  the  employer  that  it  cannot  clearly  be  dis- 
tinguished and  separated  from  it,  the  act  is 
made  to  apply  only  upon  the  conditiou  that  the 
employer  and  such  employees  voluntarily  ac- 
cept its  provisions  by  filing  with  the  commis- 
sioner written  acceptances  approved  by  him. 

3.  Master  and  servant  ^=::»365— Employer  en- 
gaged in  Interstate  and  intrastate  business 
not  deprived  of  common-law  defenses  In  ab- 
sence of  acceptance  of  Compensation  Act. 

Where  the  employer  and  his  employees 
have  not  so  elected  to  submit  to  the  act,  the 
former  is  not  deprived  of  his  common-law  de- 
fenses. 

4.  Commerce  ^=:9l6— Master  and  servant  ^=> 
365— Inspection  of  interstate  pipe  line  for 
gas  held  "interstate  commerce,"  requiring 
mutual  acceptance  of  Workmen's  Compensa- 
tion Act. 

,  An  employee  of  an  interstate  carrier  of 
gas,  inspecting  within  the  state  an  integral  part 
of  its  pipe  line  transportation  system,  through 
which  gas  continuously  passes  destined  for  in- 
discriminate interstate  and  intrastate  use,  in 
search  of  a  leak  known  to  exist,  is  engaged 
in  work  so  closely  related  to  interstate  com- 
merce as  to  be  part  of  it;  and,  in  the  absence 
of  a  mutual  election  to  submit  to  the  Work- 
men's Compensation  Act  (Code  1913,  c.  15P 
[sees.  657-711]),  the  employer  is  not  deprived 
of  his  common-law  defenses  at  the  suit  of  the 
employee  for  injuries  sustained  by  him  while 
engaged  in  such  inspection  and  repair  work. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

5.  Master  and  servant  ^=:»284(l)«Employ- 
ment  in  interstate  commerce  held  question 
for  court. 

Where,  in  such  case,  there  is  no  conflict 
in  the  evidence  respecting  the  character  of  de- 
fendant's business  and  the  nature  of  plaintiflTs 
employment,  the  question  whether  the  latter 
was  or  was  not  so  dosely  identified  with  in- 
terstate commerce  as  to  be  part  of  it  is  for  the 
court,  not  the  jury,  to  determine. 

6.  Trial  ^=s>252(20)— Instruotion  Including  ele- 
meqt  of  permanency  of  injury  and  probability 
of  future  loss  not  sustained  by  evidence  er- 
roneous. 

In  the  absence  of  evidence  reasonably  tend- 
ing to  establish  permanent  injury  of  the  plain- 
tiff, or  the  probability  of  future  pecuniary  loss 
resulting  therefrom,  an  instruction  including 
such  elements  among  those  proper  to  be  con- 
sidered by  the  jury  in  determining  its  verdict 
is  erroneous. 

7.  Master  and  servant  ^=>35f«Employer  fail- 
ing to  accept  Compensation  Act  not  liable  for 
injuries  not  caused  by  bis  negligence. 

Though  an  employer  within  the  terms  of 
the  Workmen's  Compensation  Act  (Code  1913, 


«s»For  other  oasee  see  same  topic  and  KET-NUMBBR  In  all  Key-Numboced  DlgesU  and  Indexes 
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657-711])  fails  to  avail  himself) 
of  the  statute,  he  is  not  liable 

sustained  by  an  employee  in  the 
employment,  in  the  absence  of 

the  part  of  the  former  which  is 
cause  of  the  injury. 


8.  New  trial  ^=>70— Verdict  based  on  oonjec- 
ture  should  be  set  aside. 

In  an  action  for  tort,  the  plaintiff  bears  the 
burden  of  proof,  and  a  yerdict  for  him,  based 
upon  evidence  which  affords  a  mere  conjecture 
that  liability  exists,  and  leaves  the  minds  of  the 
jurors  in  equipoise  and  reasonable  doubt, 
should  be  set  aside  upon  proper  motion.  The 
evidence  must  generate  an  actual,  rational  be- 
lief in  the  existence  of  the  disputed  fact 

9.  Master  and  servant  ^=:»IOI,  102(8)— Rea- 
sonable care  to  furnish  reasonably  safe  place 
for  work  sufficient. 

An  employer  has  performed  his  duty  to 
provide  a  reasonably  safe  place  within  or  upon 
which  his  employees  may  work,  when  he  has 
exercised  reasonable  care  and  diligence  in  that 
regard. 

Error  to  Circuit  Court,  Roane  County. 

Proceedings  by  OthaA.  Miller  against  the 
United  Fliel  Gas  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

R.  G.  Altizer,  of  Charleston,  C.  C.  Douthltt, 
of  Huntington,  and  Pendleton,  Mathews  & 
Bell,  of  Spencer,  for  plaintiff  in  error. 

Thos.  P.  Ryan,  of  Spencer,  and  Chas.  E. 
Hogg,  of  Point  Pleasant,  for  defendant  in 
error. 

LYNCH,  J.  The  purpose  of  this  writ  Is 
to  review  a  judgment  for  plaintiff  entered 
upon  a  verdict  in  an  action  to  recover  dam- 
ages for  personal  injuries  resulting  from  the 
bursting  of  defendant's  gas  pipe  line  on  July 
29,  1916.  At  the  time  of  the  accident  plain- 
tiff and  a  fellow  employee  were  engaged  in 
searching  for  a  leak  which  had  developed  in 
the  line,  to  which  duty  they  had  been  as- 
signed by  defendant's  superintendent  The 
line  in  question  was  a  gathering  or  feed  line, 
four  inches  in  diameter,  designed  to  collect 
and  confine  gas  from  numerous  wells  in  the 
vicinity  and  transport  it  in  succession  to  an- 
other 4-lnch  line,  thrice  through  an  8  or  10 
inch  line  to  a  compressor  station,  and  by  an 
18-inch  main  trunk  line  to  Ravenswood  on 
the  Ohio  river,  where  the  gas  is  metered, 
sold,  and  delivered  to  the  Ohio  Fuel  Supply 
Company,  by  whom  it  is  transported  across 
the  river  and  sold  and  distributed  to  patrons 
of  the  latter  in  Ohio.  A  minor  portion  of  the 
gas  so  gathered  and  transported  is  sold  en 
route  to  various  consumers  in  this  state,  but 
the  remainder  is  carried  in  the  line  without 
material  break  across  the  state  line  into 
Ohio,  thereby  becoming  a  commodity  of  in- 
terstate commerce.  The  two  portions,  how- 
ever,  that  sold  within  the  state  and  that 


without,  are  conuningled  in  the  cme  trans- 
portation system,  and  no  attempt  is  made  to 
separate  thenL  We  have  hitherto  had  occa- 
sion to  refer  to  the  combined  interstate  and 
intrastate  character  of  this  portion  of  defend- 
ant's business,  and  therefore  it  is  unneces- 
sary to  enter  into  further  discussion  of  it 
Roberts  v.  United  Fuel  Gas  Co.,  84  W.  Va. 
368,  99  S.  E.  549;  United  Fuel  Gas  Ca  v. 
HaUanan,  105  S.  E.  506,  516,  517. 

Plaintiff  and  W.  B.  Hughes  had  ascer- 
tained the  approximate  location  of  the  leak 
and  were  engaged  in  digging  along  the  side 
of  the  line,  which  was  buried  about  18  inches 
beneath  the  surface  of  the  ground,  in  order 
to  determine  the  exact  source  of  the  leakage 
and  repair  the  line  to  stop  the  flow.  Hughes 
was  digging  with  a  pick,  and  plaintiff  was 
removing  the  loosened  dirt  with  a  shovel, 
when,  from  some  unaccountable  and  unex- 
plained cause,  the  pipe  burst  throwing  both 
of  them  a  considerable  distance,  filling  their 
eyes  with  dirt  mud,  and  gravel,  and  dassing 
them  by  the  force  of  the  explosion.  A  phy- 
sician hastily  summoned  removed  the  dirt 
and  other  substance  from  their  eyes  as  best 
he  could  and  rendered  other  necessary  as- 
sistance. Plaintiff  was  removed  to  his  home^ 
where  his  eyes  were  kept  bandaged  for  four 
days.  After  two  weeks  he  returned  to  his 
work  and  remained  with  the  company  for 
more  than  a  year,  usually  engaged  in  per- 
forming the  same  character  of  work  as  be- 
fore the  injury.  Since  then  he  has  been  and 
now  is  employed  by  the  Atlantic  Refining 
Company  as  foreman  in  charge  of  its  line 
repair  work  at  an  increased  daily  compensa- 
tion. 

The  declaration  and  its  three  counts  charge 
defendant  with  negligence  in  a  threefold  as- 
pect: (1)  In  failing  to  keep  its  pipe  line  in 
a  reasonably  safe  condition  and  state  of  re- 
pair, and  in  permitting  too  great  a  volume 
of  gas  to  remain  in  the  pipe  at  high  pressure : 

(2)  in  failing  to  shut  off  the  gas  in  the  line 
before  directing  plaintiff  to  locate  the  leak; 

(3)  in  failing  to  lay  a  line  sufficiently  strong 
to  carry  with  reasonable  safety  the  v<^uine 
of  gas  transported  through  it  The  deelara-. 
tlon  also  averred  the  failure  of  the  defendant 
to  comply  with  the  requirements  of  the 
Workmen's  Compensation  Act  (Code  1913,  c 
15P  [sees.  657-711])  by  paying  into  the  com- 
pensation fund  the  premiums  required  hy 
law. 

In  addition  to  its  demurrer  to  the  declara- 
tion and  plea  of  not  guilty,  defendant  ten- 
dered and  the  court  permitted  it  to  file  three 
special  pleas  denying  that  it  was  subject  to 
the  Workmen's  Comp^isation  Act  of  this 
state  and  setting  up  the  coraraon-law  defenses 
of  contributory  negligence,  assumption  of 
risk,  and  fellow  servancy. 

Plaintiff's  instructions  Nos.  1  and  2,  given, 
and  defendant's  instruction  No.  2,  refused, 
raise  the  question  whether  the  failure  of  the 
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latter  to  elect  to  contribute  to  the  work- 
men's compensation  fund  operated  to  deny 
it  the  protection  of  the  common-law  defenses 
invoked  by  the  special  pleas.  In  effect  plaln- 
tUTs  two  instructions  Informed  the  Jury  that 
if  they  believed  from  the  evidence  that  at 
the  time  of  the  injury  the  defendant  was  en- 
gaged in  both  interstate  and  Intrastate  com- 
merce, and  that  plaintiff  was  engaged  In 
work  affecting  the  latter  only,  and  that  such 
work  was  clearly  separable  and  distinguish- 
able from  the  defendant's  Interstate  business, 
then  as  to  the  work  In  which  plaintiff  was 
engaged  defendant  was  subject  to  the  Work- 
men's Compensation  Act,  and,  not  having 
availed  itself  of  the  provisions  thereof,  could 
not  rely  upcm  the  common-law  defenses. 

[1-3]  With  respect  to  an  employer  engaged 
in  both  Interstate  and  Intrastate  commerce, 
we  have  held  that  section  52  of  the  Work- 
men's Compensation  Act,  as  It  appears  In 
Barnes'  1916  Code,  c.  16P  (Code  Supp.  1918,  c. 
15P,  i  52  [sec  706]),  applies  the  provisions 
of  the  act  unc<mditlonally  only  to  those  of 
his  employees  whose  work  is  wholly  intra- 
state and  clearly  separable  and  distinguish- 
able from  Interstate  commerce.  Suttlei  y. 
Hope  Natural  Gas  Co.,  82  W.  Va.  729,  97  S. 
E.  429;  Roberts  v.  United  Fuel  Gas  Co.,  84 
W.  Va.  368,  99  S.  B.  549.  But  where  the 
work  done  within  the  state  Is  so  closely  re- 
lated to  Interstate  commerce  that  It  cannot 
dearly  be  distinguished  and  separated  from 
it,  the  act  is  made  to  apply  only  conditional- 
ly, that  is,  when  the  employer  and  employees 
voluntarily  accept  its  provisions  by  filing 
with  the  commissioner  written  acceptances 
approved  by  him ;  and,  where  they  have  not 
so  elected  to  submit  to  the  act,  the  employer 
is  not  deprived  of  his  common-law  defenses. 
Barnett  v.  Coal  &  Coke  Ry.  Co.,  81  W.  Va. 
251,  94  S.  E.  150. 

[4,  B]  Was  the  work  engaged  in  by  plain- 
tiff at  the  time  of  the  injury  clearly  separable 
from  the  Interstate  portion  of  defendant's 
business,  or  were  l>oth,  so  closely  allied  or 
related  as  to  be  Inseparable?  The  gas  line 
was  an  integral  part  of  defendant's  general 
and  extensive  pipe  line  system  through  which 
gas  passed  for  Indiscriminate  Interstate  and 
intrastate  use.  It  was  already  in  existence 
and  dedicated  to  the  transportation  of  gas. 
Though  not  a  main  trunk  line,  yet  it  fed  and 
supplied  the  latter  with  the  article  of  com- 
merce which  both  were  designed  to  carry 
and  then  did  carry,  Just  as  the  least  impor- 
tant spur  and  lateral  railroad  lines  gather 
and  concentrate  the  commodities  they  carry 
towards  the  main  trunk  lines  for  transporta- 
tion to  their  ultimate  destination.  PlaintifTs 
work  In  locating  the  leak  in  the  line  had  for 
Its  purpose  and  object  the  repair  and  im- 
prorement  of  existing  Interstate  transporta- 
tion facilities  already  devoted  to  the  pur- 
poses Intended  to  be  served  by  them.  The 
Suttle  and  Roberts  Cases,  cited,  are  unlike 
tlils  case  In  that  neither  of  them  relates  to 


the  transportation  phase  of  the  gas  Indus- 
try, but  rather  to  the  production  and  prelim- 
inary construction  features.  In  the  former, 
plaintifTs  decedent  was  assisting  In  the  erec- 
tion of  a  derrick  over  a  gas  well  prepara- 
tory to  cleaning  it  out  In  the  opinion  the 
court  said: 

''The  production  department  of  the  gas  in- 
dustry is  clearly  separable  from  the  transport- 
ing or  marketing  branch.  All  work  in  connec- 
tion with  the  production  of  gas,  that  is,  with 
bringing  it  to  the  surface  where  it  may  be  con- 
fined and  reduced  to  possession,  is  local  in  na- 
ture and  clearly  separable  and  distinguishable 
from  the  marketing  or  interstate  portion  of  the 
industry."    82  W.  Va,  p.  788,  97  S.  B.  433. 

Similarly  In  the  Roberts  Case,  plaintiff  was 
engaged  at  the  time  of  his  Injury  in  exca- 
vating a  ditch  preparatory  to  laying  a  pipe 
line  to  be  used  In  the  interstate  and  Intra- 
state transportation  of  gas,  but  not  yet  com- 
pleted or  put  in  use.  Therefore  the  line  was 
not  yet  stamped  with  the  chi^racter  of  the 
commerce  which  It  was  to  carry  after  com- 
pletion. Work  on  it  was  merely  preliminary 
to  the  transportation  to  which  later  It  would 
be  devoted,  and  hence  was  wholly  intrastate. 
See,  also,  McKee  v.  Ohio  Valley  Electric  Ry. 
Co.,  78  W.  Va.  131.  88  S.  B.  616. 

But  when  the  Instrumentality  has  already 
been  devoted  to  interstate  commerce,  and  has 
assumed  its  place  as  a  link  in  the  chain  of 
such  transportation,  employees  engaged  In 
repairing  it  or  doing  other  work .  thereon 
generally  are  held  to  be  engaged  In  work  so 
closely  allied  to  interstate  commerce  as  not 
to  be  clearly  separable  from  It.  Pedersen 
V.  Del.,  L.  &  W.  R.  Co.,  229  U.  S.  146,  33  Sup. 
Ct.  648,  57  L.  Ed.  1125,  Ann.  Cfts.  1914C,r 
153;  Southern  Ry.  Co.  v.  Puckett,  244  U. 
S.  571,  37  Sup.  Ct.  703,  61  L.  Ed.  1321,  Ann. 
Cas.  1918B,  69;  New  York  Cent.  R.  Ca  v. 
Porter,  249  U.  S.  168,  39  Sup.  Ct.  188,  C8 
L.  Ed.  536;  Kinz^l  v.  Chi.,  M.  &  St  P.  Ry. 
Co.,  250  U.  S.  130,  39  Sup.  Ct.  412,  63  L.  Ed. 
893 ;  So.  Pac.  Co.  v.  Ind.  Ace.  Com.,  251  U.  S. 
259,  40  Sup.  Ct.  130,. 64  L.  Ed.  258;  Erie  R. 
Co.  V.  Collins,  253  U.  S.  77,  40  Sup.  Ct.  450, 
64  L.  Ed.  790;  Erie  R.  Co.  v.  Szary,  253  U. 
S.  86,  40  Sup.  Ct.  454,  64  L.  Ed.  794.  In  the 
Pedersen  Case,  cited.  It  was  held  that  an 
employee  carrying  bolts  to  be  used  in  repair- 
ing an  interstate  railroad  was  engagvHl  in 
interstate  commerce  within  the  meaning  of 
the  federal  Employers'  Liability  Act.  The 
test  there  laid  down  and  followed  in  subse- 
quent cases  Is: 

''Was  that  work  being  done  independently  of 
the  interstate  commerce  in  which  the  defend- 
ant was  engaged,  or  was  it  so  closely  connect- 
ed therewith  as  to  be  a  part  of  it?" 

The  court  further  said,  at  page  152  of 
229  U.  S.,  at  page  649  of  33  Sup.  Ct  (57  L. 
Ed.  125,  Ann.  Cas.  1914C,  153): 

"True,  a  track  or  bridge  may  be  used  in  both 
interstate  and  intrastate  commerce,  but  when 
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It  is  80  used  it  is  none  the  less  an  instrumen- 
tality of  the  former;  nor  does  its  double  use 
prevent  the  employment  of  those  ♦  ♦  ♦  en- 
gaged in  its  repair  or  in  keeping  it  in  suitable 
condition  for  use  from  being  an  employment 
in  interstate  commerce." 

The  cases  cited  all  relate  to  actions  for 
Injuries  brought  under  the  federal  Employ- 
ers' Liability  Act,  but  they  are  especially 
applicable  here  on  the  question  whether 
plaintiff's  work  was  clearly  separable  and 
distinguishable  from  interstate  commerce, 
or  so  closely  identified  with  it  as  to  be  part  of 
it.  For  reasons  already  stated  we  are  of 
opinion  that  it  falls  within  the  latter  class, 
and  therefore  that  defendant,  not  having 
elected  to  accept  the  provisions  of  the  Work- 
men's Compensation  Act  as  permitted  by  sec- 
tion 52,  Is  not  debarred  from  availing  itself 
of  the  common-law  defenses.  The  act  applies 
unconditionally  only  to  such  employment  as 
is  clearly  separable  from  interstate  com- 
merce. 

There  is  no  dispute  upon  the  facts  relating 
to  the  character  of  defendant's  business  and 
the  nature'  of  plaintiff's  employment,  and 
therefore  the  question  whether  it  was  or 
was  not  so  closely  identified  with  inter- 
state commerce  as  to  be  part  of  it  was  one 
of  law  for  the  court  and  not  one  of  fact  for 
the  jury.  Hence  plaintiff's  instructions  Nos. 
1  and  2  were  improperly  given.  The  giving 
of  similar  instructions  in  the  Roberts  Case, 
cited,  was  held  to  be  harmless  error  because 
the  jury  there  correctly  decided  the  question 
of  law,  while  here  they  have  rendered  an 
erroneous  decision.  For  the  same  reasons 
defendant's  Instruction  No.  2  should  have 
been  given. 

[6]  Plaintiff's  instruction  No.  8  also  is  er- 
roneous in  telling  the  jury  they  are  at  liber- 
ty to  consider  the  permanence  of  plaintiiTs 
injury,  and  to  Include  **any  losses  that  may 
occur  in  the  future  to  the  plaintiff"  which 
are  proximate  results  of  the  alleged  negli- 
gence. There  was  no  serious  attempt  to 
prove  permanent  injury.  Plaintiff  and  some 
witnesses  testify  to  a  slight  deafness  and 
loss  of  weight,  but  the  evidence  on  that  point 
is  weak  and  inconclusive.  The  physician 
who  attended  him,  introduced  as  a  witness 
for  defendant,  did  not  regard  his  injury  as 
serious  or  permanent,  and  it  is  significant 
that  plaintiff  made  no  attempt  to  cross-ex- 
amine him  further  than  to  ask  two  or  three 
unimportant  questions.  Plaintiff  resumed  his 
work  with  defendant  two  we^ks  after  the 
date  of  the  accident  and  continued  for  more 
than  a  year  in  its  employ,-  and  now  holds  a 
still  better  position  with  another  company 
as  foreman  in  charge  of  Its  line  repair  work. 

[7]  But  there  is  more  serious  error  in  the 
case  than  we  have  yet  discussed.  We  are 
of  opinion  that  plaintiff  has  failed  to  estab- 
lish any  negligence  on  the  part  of  the  defend- 
ant. Even  if  the  latter  had  been  within  the 
terms  of  the  Workmen's  Compensation  Act, 


failure  to  comply  with  Its  provisions  would 
not  render  defendant  liable  in  the  absence 
of  negligence  on  its  part  which  operated  as 
the  proximate  cause  of  the  injury.    WattB 
V.  Ohio  Valley  Electric  Ry.  Co.,  78  W.  Va. 
144,  88  S.  E.  659 ;   Louis  v.  Smith-McCormlck 
Construction   Co.,  80  W.  Va.  isO,  92  S.  E. 
249 ;    Wilkhi  v.  H.  Koppers  Co.,  84  W.  Va. 
460,  100  S.  E.  300.    There  is  no  evidence  that 
the  pipe  line  was  improperly  constructed  or 
maintained.     On  the  other  hand,  defendant 
had  constructed  it  only  six  months  before  the 
accident,  and  in  its  construction  had  used 
none   but   entirely   new   material,   obtained 
from  La  Belle  Iron  Works  of  Toledo,  Ohio, 
the  mcLuufacturer,  whose  test  showed  a  re- 
sistance sufficient  to  withstand  a  pressure 
of  1,500  pounds  for  each  square  inch  of  sur- 
face.    The  superintendent  who  had  charge 
of  the  work  testifies  to  its  proper  construc- 
tion, and  no  one  contradicts  him.    The  explo- 
sion did  not  occur  at  a  coupling,  but  in  the 
pipe  itself,  near  a  point  where  it  was  bent 
to  conform  to  the  curve  of  an  embankment 
over  which  It  ran.    But  there  is  nothing  to 
show  that  the  pipe  was  improperly  strained 
in  bending  it,  or  that  the  work  was  done 
carelessly  or  negligentiy;    indeed,  the  testi- 
mony is  to  the  contrary.     The  declaration 
charges  failure  to  shut  off  the  gas  pending 
the  search  for  the  leak,  but  that  alone  does 
not  constitute  negligence,  because  the  usual 
and  customary  and  perhaps  the  only  way 
to  locate  a  leak  in  one  of  several  pipes  form- 
ing' parts  of  a  pipe  line  system  is  by  means 
of  the  escaping  gas.    Though  tested  to  with- 
stand a  pressure  of  1,500  pounds,  the  line  on 
the  day  of  the  accident  did  not  carry  more 
than  350  pounds,  and  there  is  testimony  to 
the  effect  that  the  pressure  was  even  less 
than  that. 

[8]  In  view  of  the  positive  testimony  clear- 
ly disclosing  the  proper  construction  of  the 
line  out  of  new  pipes  so  tested,  its  periodic 
inspection,  the  absence  of  any  knowledge  on 
defendant's  part  of  a  fatal  defect  likely  to 
cause  such  an  accident,  and  the  failure  of 
plaintiff  to  show  by  proof  that  it  was  due 
to  some  negligent  act  or  omission .  to  act  on 
the  part  of  defendant,  there  is  nothing  to 
support  a  finding  of  liability  against  it,  and 
the  mandatory  instruction  directing  a  verdict 
for  defendant  should  have  been  given.  Plain- 
tiff was  engaged  in  a  dangerous  work  and 
well  knew  the  risk  and  hazard  attending  it 
Before  he  can  recover  for  the  injury  he  must 
show  actionable  negligence  on  the  part  of 
defendant.  McCreary  v.  C.  &  O.  Ry.  Co., 
77  W.  Va.  305,  87  S.  E.  374.  "In  an  action 
for  tort,  the  plaintiff  bearing  the  burden  of 
proof,  a  verdict  for  him  cannot  be  found  on 
evidence  which  affords  mere  conjecture  that 
the  liability  exists,  and  leaves  the  minds  of 
jurors  in  equipoise  and  reasonable  doubt 
The  evidence  must  generate  an  actual  ra- 
tional belief  in  the  existence  of  the  disputed 
fact*'    Point  1,  Syl.,  Moore  v.  Heat  &  Light 
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Co.,  65  W.  Va.  552,  64  S.  B.  721.  When  the 
employer  has  exercised  reasonable  care  and 
diligence  In  providing  a  reasonably  safe  place 
within  which  his  employees  may  perform  the 
work  assigned  to  them,  he  has  fulfilled  his 
duty  to  them  in  that  regard.  Schilling  v. 
H.  Koppers  Co.,  83  W.  Va.  737,  99  S.  E.  75. 

[§]  In  so  far  as  the  action  of  the  circuit 
court  in  overruling  defendant's  demurrer  to 
the  declaration  and  each  of  its  three  counts 
relates  to  the  failure  of  defendant  to  com- 
ply with  the  Workmen's  Compensation  Act, 
and  the  duty  to  remove  or  reduce  the  gas 
pressure  on  the  line  while  it  was  being  re- 
paired, and  to  exercise  a  reasonable  diligence 
to  provide  a  reasonably  safe  place  to  work, 
what  has  been  said  is  perhaps  sufficient 
The  latter  requirement,  however.  Is  not  xmi- 
versal  in  its  application  but  is  subject  to 
modification  in  some  circumstances.  It  was 
part  of  plalntUTs  business  to  repair  leaks, 
and  he  was  proficient  in  performing  that 
service  and  had  knowledge  of  its  dangerous 
character.  In  effect  the  work  assigned  to  him 
was  to  make  safe  an  unsafe  portion  of  an 
Interstate  gas  pipe  line  system,  and  while  the 
rule  referred  to  is  not  without  some  degree  of 
applicability,  it  does  not  apply  to  its  fullest 
extent  because  the  employee  assumes  the  or- 
dinary danger  and  risk  incident  to  such  em- 
ployment This  is  one  of  the  exceptions  to 
the  general  requirements  for  a  safe  place 
and  safe  instrumentalities.  3  Labatt's  Mas- 
ter ft  Servant  (2d  Ed.)  §  924;  note,  25  L.  R. 
A.  (N.  S.)  321.  See,  also.  Miller  v.  Berkeley 
Limestone  Co.,  70  W.  Va.  643,  75  S.  E.  70. 
In  other  respects  the  declaration  seems  un- 
objectionable. 

For  the  reasons  stated  in  this  opinion,  we 
reverse  the  Judgment,  set  aside  the  verdict, 
and  remand  the  case  for  rotrial. 


(88  W.   Va.  147) 

WILES  et  ai.  v.  WALKER  et  al.    (No.  4065.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  8»  1921.     Behearing  Denied 

March  29,  1921.) 

(SyllaluM  by  the  Court) 

1.  Forcible  entry  and  detainer  ^=>6(2)— Where 
entry  peaceable  and  under  color  of  title,  right 
to  poseesslon  depends  on  title. 

In  an  action  of  forcible  entry  and  detainer, 
wherein  the  relation  of  landlord  and  tenant 
does  not  exist,  and  the  entry  of  the  defendant 
was  peaceable,  without  violence  or  threats  of 
violence,  express  or  implied,  under  claim  of 
right  and  color  of  title,  the  right  to  posses- 
sion depends  upon  the  true  ownership  of  the 
land. 

2.  Forcible  entry  and  detainer  ^=>6(2)— Right 
to  possession  may  depend  on  proof  of  title. 

Though  an  action  of  forcible  entry  and  de- 
tainer relates  only  to  possession  and  does  not 
settle  or  adjudicate  title,  yet,  where  the  entry 
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of  the  defendant  was  peaceable,  the  result  may 
depend  and  turn  on  proof  of  title  as  showing 
the  one  entitled  to  the  possession. 

3.  Forcible  entry  and  detainer  ^=»4 — Mere  fact 
that  entry  was  against  plaintiff's  will  does  not 
malce  It  forcible. 

The  mere  fact  that  the  entry  was  against 
the  will  of  thO  plaintiff  does  not  constitute  it  a 
forcible  entry,  if  in  other  respects  it  was  peace- 
able. 

4.  Forcible  entry  and  detainer  ^=3»29(l)  — 
Plaintiff  has  burden  of  proving  possessory 
rights  superior  to  that  of  defendant. 

In  such  action  the  plaintiff  carries  the  bur- 
den of  proof,  and  cannot  prevail,  unless,  by 
a  preponderance  of  the  evidence,  he  shows  a 
possessory  right  superior  to  that  of  the  defend- 
ant. 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  G.  R.  C.  Wiles  and  others 
against  W.  J.  Wallcer  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  rendered. 

Goodykoontz,  Scherr  &  Slaven,  of  William- 
son, for  plaintiffs  in  error. 

Lafe  B.  Chafin  and  B.  Randolph  Bias,  both 
of  Williamson,  for  defendants  in  error. 

LYNCH,  J.    By  this  action  of  unlawful  en- 
try and  detainer,  heard  by  the  court  sitting 
in  lieu  of  a  Jury,  plaintiffs  sought  and  ob- 
tained a  Judgment  awarding  them  possession 
of  two  lots,  Nos.  1  and  2,  block  G,  of  Keller 
addition  to  the  town  of  Gilbert,  from  which 
order  defendants  prosecute  this  writ     To 
sustain  their  daim  to  possessicw  of  the  lots 
in  question,  plaintiffs  rely  upon  three  deeds: 
One  dated  June  20, 1907,  by  which  R.  A.  Kel- 
ler, trustee,  conveyed  the  lots  to  A.  J.  Camp- 
bell;   one  of  January  23,  1913,  from  A.  D. 
Dickey,  clerk  of  the  county  court  of  Mingo 
county,  conveying  them  to  A.  A.  Gaujot,  tris- 
tee,  pursuant  to  a  tax  sale  and  purchase  In 
1911  for  an  alleged  delinquency  in  the  pay- 
ment of  taxes  assessed  against  the  lots  in 
1909  in  Campbeirs  name ;  and  the  last,  dated 
April  4,  1913,  by  which  Gaujot  conveyed  the 
property   to  plaintiffs.     The  latter  immedi- 
ately or  soon  thereafter  assumed  possessicHi 
through  a  taiant    The  lots  were  unimprov- 
ed, save  for  a  wire  f^ice  inclosing  them,  and 
were  used  by  the  tenant  chiefly  for  garden 
purposes.    Later  he  sublet  to  another  tenant 
who  used  the  property  "as  a  lot  for  his  cows, 
horses  and  calves — ^whatever  he  happened  to 
want  to  put  in  there."    The  possession  of  tlie 
latter,  however,  seems  to  liave  been   fitful, 
and  some  time  during  1917,  1918,  or  early  in 
1919.  the  exact  date  not  being  disclosed  by 
the  record,  defendants  entered  upon  the  lots 
pursuant  to  a  purchase  of  the  property   in 
1917,  removed  the  wire  fence,  and  readjusted 
it  so  as  to  inclose  the  lots  with  adjoining 
property  owned  by  them,  and  have  since  ^x- 
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erdsed  contlnnoos  dominion  and  control  over 
them.  No  force,  violence,  or  threats  of  vio- 
lence diaracterlzed  their  entry.  On  this 
question  at  least  the  evidence  is  clear  and 
positive.  Defendant  W.  J.  Walker  testifies 
that  no  one  was  in  possession  when  he  en- 
tered upon  the  lots,  and  the  subtenant,  whose 
possession  plaintiffs  rely  upon,  admits  he 
was  away  at  the  time,  and  does  not  claim 
to  have  had  stock  or  a  gu^en  on  the  prop- 
erty. At  any  rate,  the  taking  of  possession 
was  peaceable,  nor  at  any  time  since,  so  far 
as  the  record  discloses,  has  unpleasantness 
developed. 

In  support  of  their  claim  of  title,  defend- 
ants rely  upon  deeds  from  A.  J.  Campbell,  In 
whose  name  the  alleged  delinquency  of  1909 
occurred,  to  P.  G.  Hedrlck,  and  from  Hedrlck 
to  defendants,  dated  April  7,  1916,  and  July 
9,  1917,  resi)ectlvely.  They  also  Introduced 
two  other  deeds  conveying  the  Identical  prop- 
erty, both  dated  August  4,  1919— one  from  T. 
F.  Brammer  and  J.  F.  Bolen  to  P.  G.  Hed- 
rlck, *'belng  two  of  the  same  lots  conveyed 
to  said  T.  F.  Brammer  and  J.  F.  Bolen  by 
deed  from  said  P.  G.  Hedrlck  and  his  wife, 
dated  the  11th  day  of  December,  1909" ;  the 
other  from  Hedrlck  to  defendants.  But  de- 
fendants were  not  permitted  to  state  their 
purpose  In  procuring  these  deeds  or  show 
what  they  sought  to  establish  by  them. 
They  also  assail  the  validity  of  the  tax  deed 
of  1913  to  Gaujot,  which  Is  the  foundation 
stone  of  plalntlfls'  dalm  of  title,  and  in  Jus- 
tification and  support  of  their  attack  elicited 
from  the  deputy  derk  of  the  county  court  of 
Mingo  county  the  fact  that  lots  1  and  2, 
block  G,  KeUer  addition  to  the  town  of  Gil- 
bert, were  not  assessed  or  returned  delin- 
quent in  the  name  of  A.  J.  Campbell  for  the 
year  1909,  and  did  not  appear  in  the  sales 
list  of  lots  sold  in  1911  for  prior  delinquen- 
cies. Because  of  this  apparent  Irregularity 
or  defect,  they  charge  that  the  entire  pro- 
ceedings based  upon  the  alleged  delinquency 
of  1909  were  null  and  void.  Plaintiffs  ex- 
press a  belief  that  the  lots  appeared  on  the 
land  books  for  that  year  as  Nos.  1  and  2, 
block  3,  instead  of  block  G,  but  introduce  no 
record  proof  in  support  of  their  statement. 
On  the  other  hand,  defendants  show  by  the 
deputy  clerk  of  the  coimty  court  that  on  the 
official  map  of  the  Keller  addition  to  the 
town  of  Gilbert  all  blocks  are  lettered,  not 
numbered,  and  all  deeds  relating  to  the  lots 
in  question  refer  to  them  as  in  block  G. 
They  also  show  by  the  same  witness  that  it 
Is  only  on  the  official  map  of  the  town  of  Gil- 
bert, whidi  is  separate  and  distinct  from  the 
Keller  addition  thereto,  that  the  blocks  are 
numbered  instead  of  lettered. 

[2]  The  action  of  forcible  entry  and  de- 
tainer is  solely  possessory  in  nature.  By  it 
the  one  instituting  the  proceeding  seeks 
merely  to  regain  possession  of  land  which  he 
claims    another   is   wrongfully   withholding 


fr<»n  him.  Tlie  action  does  not  permit  or 
sanction  a  binding  Investigation  or  finding  as 
to  the  true  titie  or  ownership  of  the  prop- 
erty in  dispute.  As  said  in  HukiU  v.  Guffey, 
37  W.  Va.  425,  445,  16  S.  E.  544,  550: 

"The  action  of  unlawful  entry  and  detainer 
now  bears  in  some  degree  the  same  relation 
to  the  action  of  ejectment,  now  final,  which 
the  act  of  ejectment,  before  Ist  July,  1850, 
then  Dot  final,  bore  to  the  writ  of  right,  which 
was  then  abolished.  Ecglish-speaking  people 
have  it  iagrained  into  them  that  they  ought 
not  to  be  required  to  lose  or  give  up  their  land 
without  having,  if  they  see  fit,  two  trials; 
hence  the  action  of  unlawful  entry,  when  not 
barred  (three  years),  is  frequentiy  used  as  a 
preliminary  skirmish  to  feel  the  enemy,  before 
the  final  battie  is  brought  on  by  an  action  of 
ejectment." 

[1]  But,  though  the  titie  to  land  may  not 
directly  be  Involved,  yet  Indirectly  It  may  be 
decisive  in  determining  the  right  to  posses- 
sion. Of  course,  where  a  defendant's  entiy 
upon  land  is  forcible,  rather  than  peaceful, 
his  conduct  is  unlawful  regardless  of  the 
question  of  his  right  or  title  to  the  property, 
and  one  who  Is  thus  deprived  of  possession 
may  recover  it  in  an  action  of  forcible  entry 
and  detainer  even  against  the  true  owner. 
The  law  does  not  permit  even  the  legal  own- 
er to  assert  his  rights  in  such  a  viol»it  and 
unlawful  manner.  Fisher  v.  Harman,  67  W. 
Va.  619,  68  S.  E.  885;  Curtis  v.  Meadows, 
77  W.  Va.  22,  86  S.  E.  886.  But  where,  as 
here,  the  entry  of  the  defendant  was  peace- 
able, without  violence  or  threats  of  violence, 
express  or  implied,  under  a  claim  of  right, 
"the  right  to  possession  depends  upon  the 
true  ownership  of  the  land."  Chilton  v. 
White,  72  W.  Va.  545,  78  S.B.  1048;  Feder, 
Adm*r,  V.  Hager,  ^  W.  Va.  452,  63  S.  B.  285 ; 
Adams  v.  Tilley,  104  S.  E.  601. 

[31  The  mere  fact  that  the  oitry  was 
against  the  will  of  the  plaintiff  does  not  con- 
stitute it  a  forcible  entry,  if  in  other  respects 
it  was  peaceable.  Adams  v.  Tilley,  cited.  It 
is  in  a  situation  such  as  this,  where  the  en- 
try is  peaceable,  that  the  question  of  title 
may  iacldentally  be  involved.  In  Feder, 
Adm'r,  v.  Hager,  cited,  the  court  said  at 
page  454  of  64  W.  Va.,  at  page  286  of  63 
S.  R: 

"The  right  of  possession  belongs  to  titie. 
*  *  *  True  it  is  that  this  action  relates  only 
to  possession,  and  determines  only  the  right 
to  possession.  It  does  not  'settie  or  adjudicate 
titie.  But  titie  may  be  the  proof  showing  that 
one  is  entitied  to  the  possession;  in  other 
words,  the  action  qiay  turn  on  proof  of  title. 
In  many  cases  in  which  this  action  is  invoked 
the  ownership  of  the  land  may  be  immaterial, 
but  not  in  all." 

[4]  Without  expressing  any  final  opinion 
upon  the  question  of  ownership  of  the  two 
lots  involved  in  this  inquiry,  it  is  sufficient  to 
say  that  defendants*  title  Is  equally  as  good. 
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perhaps  better,  than  plaintiffs'.  The  burden 
of  proof  naturally  rests  with  the  latter,  and 
they  have  failed  to  show  by  a  preponderance 
of  the  evidence  that  their  right  of  possession 
is  superior  to  that  of  defendants.  Though 
much  proof  that  doubtless  was  available  and 
would  have  thrown  light  upon  the  nature  of 
the  delinquency  proceeding  upon  which  plain- 
tiffs rest  their  claim  was  not  presented  at 
the  trial,  the  circumstances  are  such  as  to 
create  doubt  and  suspicion  with  regard  to 
the  validity  of  the  tax  deed  of  1913  and  the 
proceedings  upon  which  it  is  based.  Having 
failed  to  show  possessory  right  superior  to 
that  of  one  who  has  taken  peaceable  posses- 
sion under  claim  of  right  and  color  of  title, 
plaintiffs  cannot  prevail  in  this  action.  If, 
however,  they  desire  further  to  prosecute 
their  claim  to  a  final  conclusion,  an  adequate 
remedy  exists  which  affords  opportunity  for 
a  full  development  of  the  questions  relating 
to  the  respective  claims  of  the  parties. 

For  the  reasons  stated,  our  order  will  re- 
verse the  judgment,  and  enter  judgment  here 
for  the  defendants. 


(^  W.  Va.  92) 

SCOTT  V.  MERCER  GARAGE  &  AUTO 
SALES  CO.     (No.  4123.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  1,  1921.    Rehearing  Denied 

March  29,  1921.) 

{Syllabus  by  the  Court,) 

Bailment  €=»I8(2)— Lien  for  repairs  is  sub- 
ordinate to  purcliase- money  lien. 

The  common-law  lien  of  a  mechanic  for 
repairs  on  a  chattel  in  his  possession  is  subor- 
dinate to  the  lien  of  a  former  owner  of  the 
chattel  who  in  his  contract  of  sale  reserved  the 
title  as  security  for  unpaid  purchase  money, 
duly  recorded  as  provided  by  section  3  of  chap- 
ter 74  (sec.  3831)  of  the  Code,  unless  by  the 
terms  of  the  contract  or  by  the  subsequent 
conduct  of  the  seller  he  has  given  express  or 
implied  authority  to  the  vendee  to  keep  the 
property  in  repair. 

Error  to  Circuit  Court,  Mercer  County. 

Detinue  by  W.  A.  Scott  against  the  Mercer 
Garage  &  Auto  Sales  Ompany.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded,  with  directions. 

Sexton  &  Roberts,  of  Bluefield,  for  plaintiff 
in  error. 

Arthur  F.  Klngdon,  of  Bluefleld,  for  de- 
fendant in  error. 

MILLER,  J.  In  this  action  of  detinue, 
begun  in  the  circuit  court  of  Mercer  county, 
and  there  determined  adversely  to  plaintiff, 
upon, agreed  facts  submitted  to  the  court  in 
lieu  of  a  Jury,  the  question  is  now  presented 
for  our  decision,  whether  the  oommon-law 


lien  of  the  defendant  company  for  repairs 
upon  an  automobile,  done  in  December  1916, 
and  for  the  payment  of  which  It  was  detain- 
ing said  machine,  is,  as  the  circuit  court 
held,  superior  and  paramount  to  that  of  the 
plaintiff  for  the  purchase  money  thereof  rep- 
resented by  notes,  for  which  in  his  written 
contract  of  sale  he  retained  the  title  thereto, 
duly  recorded  in  the  clerk's  office  of  the  said 
county,  prior  to  the  delivery  thereof  to  the 
defendant  by  Mary  L.  Holley,  or  her  hus- 
band, the  purchaser  thereof,  for  the  pur- 
pose of  such  repairs. 

The  contract  of  sale,  made  a  part  of  the 
agreement  of  facts,  after  describing  the  par- 
ties and  reciting  the  consideration,  seven  hun- 
dred and  fifty  dollars,  one  hundred  and  fifty 
dollars  whereof  is  acknowledged  as  paid,  and 
the  balance,  six  hundred  dollars,  represented 
by  twelve  negotiable  notes  of  fifty  dollars 
each,  payable  one  each  month  with  interest, 
for  the  period  of  twelve  months,  further 
provides: 

*'The  title  to  the  above  mentioned  automo- 
bile is  reserved  to  the  party  of  the  first  part 
until  all  of  said  purchase  money  notes  are  fully 
paid." 

Another  provision  of  the  contract  is: 

"It  is  further  understood  and  agreed  between 
the  parties  hereto  that  in  the  event  the  party 
of  the  second  part  shall  fail  to  discharge  any 
two  of  said  notes  as  they  fall  due,  and  any 
two  or  more  of  said  notes  shall  be  due  at  the 
same  time,  then  the  party  of  the  first  part 
shall  have  the  right,  or  option,  if  be  so  desires, 
to  retake  possession  of  said  automobile,  in 
the  event  the  said  party  of  the  first  part 
cannot  otherwise  collect  said  notes." 

The  facts  agreed  show  that  plaintiff  did 
not  know  said  car  was  out  of  the  possession 
of  the  purchaser  and  in  possession  of  defend- 
ant until  some  time  in  1918,  but  believed  it 
to  be  in  his  possession ;  that  four  of  the  pur- 
chase  money  notes  had  been  paid,  but  that 
the  remainder  being  unpaid,  suit  was  brought 
thereon  by  plaintiff,  Judgment  taken  there- 
for against  maker  and  endorser  in  May  1918, 
for  $410.92  and  costs,  and  every  legal  remedy 
available  was  taken  to  collect  the  same, 
without  avail;  and  that  thereafter  demand 
for  the  possession  of  the  said  automobile 
was  made  by  plaintiff  upon  defendant,  which 
being  refused,  this  suit  was  brought  to  ob- 
tain possession  thereof. 

We  recognize  the  fact  that  we  are  pre- 
sented a  clear  case  of  a  common-law  lien  of 
a  repairman  in  possession  of  the  chattel, 
holding  it  as  security  for  labor  and  material 
expended  Aipon  it.  But  we  also  emphasize 
the  fact  that  plaintiff  is  the  vendor  thereof 
with  recorded  reservation  of  title,  held  as 
security  for  the  purchase  money,  giving  no- 
tice to  creditors  of  and  purchasers  from  the 
vendee,  the  mortgagor.    This  lien  was  good 
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at  common  law  without  notice,  but  by  section 
8  of  chapter  74  (sec.  3831)  of  the  Code,  such 
lien  for  purchase  money  is  lost  without  re- 
corded notice  thereof  as  therein  provided. 
There  is  nothing  in  the  equities  of  the  case 
now  before  us  which  should  allow  the  subse< 
quent  lien  to  supplant  the  prior  Hen  of  the 
vendor.  The  defendant  no  doubt  acquired  a 
common-law  lien  on  the  chattel  for  the 
amount  of  the  repairs,  but  was  it  not  subor- 
dinate to,  that  of  plaintiff  for  purchase 
money?  Plaintiff  f mulshed  the  automobile, 
practically  new,  with  all  the  material  and 
labor  bestowed  upon  it  to  make  it  a  valuable 
madiine,  and  there  is  nothing  in  the  provi- 
sions of  the  contract  of  sale  implying  author- 
ity in  the  purchaser  to  incumber  the  prop- 
erty, voluntarily  or  involuntarily,  in  such  a 
way  as  to  supersede  the  prior  lien  for  pur- 
chase money.  The  instrument  so  reserving 
title  of  a  chattel  partakes  of  the  nature  of  a 
mortgage,  the  vendor  being  mortgagee,  the 
vendee  the  mortgagor.  As  a  general  rule, 
say  all  the  authorities,  a  mortgagor  cannot 
create  a  lien  upon  the  property  to  take  pre- 
cedence over  his  recorded  mortgage.  Jones 
on  Chattel  Mortgages,  §  472.  This  authority 
says: 

"An  agreement  which  will  defeat  the  pur- 
pose of  thd  transaction  should  not  be  inferred 
or  implied  against  a  mortgagee  without  very 
cogent  evidence." 

Following  the  general  rule  referred  to  we 
find  directly  in  point  the  case  of  Denison  v. 
Shuler,  47  Mich.  598.  11  N.  W.  402,  41  Am. 
Rep.  734,  opinion  by  Graves,  C.  J.,  holding 
that  a  mechanics'  lien  for  repairs  is  subor- 
dinate to  a  prior  duly  recorded  mortgage 
thereon  for  the  purchase  money.  This  case 
involved  repairs  on  a  steam  engine  which 
was  then  in  the  possession  of  the  defendants, 
the  mechanics,  and  held  by  them  for  the  re- 
pair bill  of  $185.86.  The  court,  referring  to 
the  fact  that  the  plaintiff  had  furnished  the 
machine,  says: 

"The  repairers  did  less.  Their  expenditure 
was  comparatively  small  and  they  acted  in 
making  it  under  circumstances  which  charged 
them  wiUi  notice  of  the  plaintiff's  prior  hen. 
Why  should  their  claim  be  preferred?" 

What  was  said  by  Chief  Justice  Marshall, 
in  Rankin  v.  Scott,  12  Wheat  177,  179,  6  L. 
Ed.  502,  referred  to  by  the  Michigan  court, 
is  as  applicable  here  as  in  that  case,  namely, 
that  a  prior  lien  gives  a  prior  claim,  which 
is  entitled  to  prior  satisfaction  of  the  subject 
it  binds,  unless  the  lien  be  intrinsically  de- 
fective, or  be  displaced  by  some  act  of  the 
party  holding  ity  which  shall  postpone  him 
in  a  court  of  law  or  equity  to  a  subsequent 
claimant. 

The  comparatively  recent  case  of  Shaw  v. 
Webb,  131  Tenn.  173,  174  S.  W.  273,  L.  R.  A. 
1915D,  1141,  Ann.  Cas.  1916A,  626,  involved 
the  lien  of  a  repairer  of  an  automobile,  first 


a  common-law  lien  lost  by  surrender  of  pos- 
session, but  for  which  the  statute  also  gave 
him  a  lien.  In  that  case  the  court  in  a  well 
considered  opinion,  which  reviews  many  of 
the  decisions  and  analyzes  them,  held  that 
the  lien  given  by  statute  was  subordinate  to 
the  lien  of  the  vendor  of  the  chattel  reserv- 
ed to  secure  the  payment  of  the  purchase 
money  notes,  and  that  if  the  vendor  intended 
to  subordinate  his  lien  to  that  of  the  me- 
chanic for  repairs,  it  should  be  manifested 
in  the  contract  (in  that  case  in  the  purchase 
money  notes),  in  which  the  title  was  reserv- 
ed to  secure  the  payment  thereof,  else  the 
notes  would  be  deprived  of  a  considerable 
element  of  marketability.  In  Baughman  Au- 
tomobile Co.  V.  Emanuel,  137  Ga.  354,  73  S. 
E.  511,  38  L.  R.  A.  (N.  S.)  97,  the  common-law 
lien  of  the  repairer  of  an  automobile  was 
held  to  be  subordinate  to  the  rights  of  the 
vendor  in  his  title  retained  to  secure  the 
purchase  money.  In  that  case  it  appears 
that  the  lien  claimant  had  notice  of  the 
rights  of  the  conditional  vendor.  Here  our 
recording  statute  was  the  legal  equivalent, 
for  it  gave  defendant  record  or  constructive 
notice  binding  him. 

An  examination  of  the  cases  apparently 
in  conflict  with  those  cited  and  others  that 
might  be  referred  to,  unless  it  be  those  of 
New  Jersey  constituting  an  exception,  will 
show  that  wherever  such  common-law  lien 
has  been  allowed  to  supersede  a  lien  re- 
served by  the  v«idor  of  the  chattel,  the  courts 
have  attempted  at  least  to  refer  their  conclu- 
sions to  some  actual  or  implied  authority  of 
the  vendor  or  mortgagee  to  have  the  chattel 
kept  in  repair.  An  illustration  is  the  case  of 
Hammond  v.  Danielson,  126  Mass.  294,  in- 
volving a  mortgage  of  a  hack  described  as 
"let  for  hire,"  and  "now  in  use."  From 
which  authority  was  implied  in  the  mortga- 
gor to  keep  the  vehicle  in  repair.  And  in 
accordance  with  this  class  of  cases,  it  was 
sought  in  the  present  case  to  imply  author- 
ity in  the  vendee  to  cause  the  automobile  to 
be  repaired,  because  of  the  fact  that  plain- 
tiff knew  that  the  purchaser  intended  to  use 
the  machine  on  some  occasions  to  carry  pas- 
sengers for  hire.  No  such  authority  was 
given  in  the  recorded  contract  May  he  not 
stand  on  that,  if  he  has  done  nothing  in  the 
meantime  to  deprive  him  of  his  rights?  The 
facta  agreed  show  nothing  justif^'ing  any 
such  implied  authority. 

For  the  reasons  aforesaid,  we  are  of  opin- 
ion that  plaintiff  is  entitled  to  recover  pos- 
session of  the  property  sued  for,  and  that  the 
Judgment  below  must  be  reversed.  But  as 
the  facts  agreed  do  not  include  the  value  of 
the  property,  and  the  court  made  no  finding 
thereon,  before  a  final  Judgment  the  value  of 
the  property  must  be  ascertained  as  provided 
by  section  6  of  chapter  102  (sec.  4403)  of  the 
Code. 

We,  therefore,  reverse  the  Judgment  and 
remand  the  case  to  the  circuit  court,'  with 
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direction  by  proper  proceedings  to  ascertain 
tbe  7alue  of  the  property  and  give  judgment 
for  tlie  plaintiff  for  possession  thereof,  If 
possession  thereof  can  be  had,  If  not  for  the 
value  thereof,  with  costs  according  to  law. 


(88  W.  Va.  118) 

ZINN  V.  CABOT.    (No.  4185.) 

(Sopreme  Court  of  Appeals  of  West  Virginia. 

March  1,  1921.) 

(Syllahut  hy  the  Court.) 

1.  Master  and  servant  $=s>35 1— Employer  not 
assenting  to  Compensation  Aot  only  liable  for 
injury  resulting  from  negligence. 

An  employer  whose  business  comes  within 
the  purview  of  the  Workmen's  Compensation 
Act,^  and  who  does  not  take  advantage  of  the 
immiinity  afforded  thereby,  is  not  Uable  to  an 
employ^  injured  in  his  service^  unless  such  in- 
jury results  from  his  negligence. 

2.  IMaster  and  servant  ^s»356— Compensation 
Act  only  deprives  nonassenting  employer  of 
defense  of  assumed  risk  from  own  negli- 
genes. 

The  provisions  of  the  Workmen's  Compen- 
sation Act  denying  to  employers  who  do  not 
comply  with  its  terms  the  common-law  defense 
of  assumption  of  risk  does  not  mean  that  the 
employer  is  liable  in  damages  for  every  injury 
received  by  an  employ^  in  his  service,  but  only 
deprives  him  of  the  defense  that  the  employ^ 
assumed  the  risk  of  injury  resulting  from  the 
employer's  negligence,  because  such  employ^ 
knew  of  such  risk  and  remained  in  the  service 
with  such  knowledge. 

3.  Master  and  servant  ^=s>295(l)»instnietion 
OB  assumption  of  risk  should  be  limited  to 
risks  from  employer's  negllgenoe. 

An  instruction  in  an  action  for  damages  for 
personal  injury  which  tells  the  jury  that  the 
employer  in  the  particular  case  cannot  avail 
himself  of  the  defense  of  assumption  of  risk, 
without  limiting  the  same  to  such  risks  as  re- 
salt  from  the  employer's  negligence,  is  mislead- 
ing and  should  not  be  given.         ^ 

4.  Trial    ^s»243   —   Inoonslstent   Instniotions 
should  not  be  given. 

It  is  error  to  give  inconsistent  instructions 
inasmnch  as  the  jury  is  left  to  decide  which 
theory  of  the  law  as  thus  presented  is  correct, 
and  renders  it  impossible  for  the  court  to  de- 
termine upon  what  legal  principle  the  verdict  is 
based. 


5.  Jodgmeot  ^=>i99(3)  —  Judgment  non  ob- 
stanto  veredicto  must  be  based  upon  plead- 
ings and  not  upon  evidence. 
A  judgment  non  obstante  veredicto  must  be 
based  upon  the  merits  of  the  case  as  disclosed 
by  the   pleadings,  and  not  in  any  sense  upon 
the  evidence  adduced  upon  the  trial. 

Error  to  Circuit  Court,  Eoane  County. 

Action  by  W.  H.  Zinn  against  Godfrey  L. 
Cabot.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  and  remanded.     I 


Thos.  P.  Ryan,  of  Spencer,  and  Hogg  & 
Hogg,  of  Point  Pleasant,  for  defendant  in  er- 
ror. 

Pendleton,  Mathews  &  Bell,  of  Spencer,  for 
plaintiff  in  error. 

RITZ,  P.  The  defendant  by  this  writ  of 
error  seeks  reversal  of  a  judgment  In  favor 
of  the  plaintiff  for  damages  for  personal  in- 
juries received  by  him  while  in  defendant's 
employ,  upon  the  ground  that  the  court  mis- 
directed the  jury,  that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  that  the  same  is 
excessiva 

The  defendant  had  a  gas  well  in  Roane 
county,  the  casing  in  which  had  bec<Hne  bro- 
ken so  as  to  admit  water  into  the  well.  TO 
repair  this  damage  a  string  of  smaller  cas- 
ing was  inserted  in  the  inside  of  the  casing 
then  in  the  well  down  to  the  point  where  the 
same  was  brolcei,  at  which  point  what  is 
icnown  as  a  wall  packer  was  to  be  placed 
thereon,  which  would  have  the  effect  of  sup- 
porting the  Inside  casing  and  also  of  stt^^- 
ping  the  leak  in  the  larger  casing.  The  plain- 
tiff was  employed  by  the  defendant  to  assist 
in  doing  this  work.  The  casing  consisted  of 
sections  of  iron  pipe,  and  in  order  to  get 
these  in  the  well  an  appliance  called  an  ele- 
vator was  fastened  to  one  end  thereof  upon 
which  was  a  collar  and  the  casing  raised  in 
a  vertical  position  by  the  derrick,  and  then 
dropped  into  the  well  until  the  upper  end 
thereof  was  even  with  the  surface  of  the 
derrick  floor.  This  section  was  then  held  in 
that  position  while  with  another  elevator  an- 
other section  was  raised  and  screwed  into  the 
collar  end  of  the  section  thus  suspended  in 
the  well,  after  which  the  elevator  used  to 
hold  the  first  section  was  released,  and  the 
sections  thus  screwed  together  were  dropped 
down  until  the  top  of  the  second  section  was 
level  with  the  derrick  floor,  and  this  process 
was  continued  alternately  using  the  elevators 
for  securing  the  string  of  casing  in  the  well 
and  raising  the  new  section  to  be  attached 
thereto.  At  the  time  of  the  plaintilTs  injury 
the  string  of  casing  had  be^i  completed,  and 
had  reached  the  point  at  which  the  wall 
packer  was  to  be  placed  thereon.  In  order 
to  attach  this  wall  packer  and  make  it  op- 
erate,  it  was  necessary  to  drop  what  Is  term- 
ed a  Imiler  into  the  casing  by  means  of  which 
a  disk  was  broken  releasing  the  springs  -in 
the  wall  packer,  and  making  it  cateh  on  the 
side  of  the  outside  casing.  The  string  of 
casing  at  that  time  projected  somewhat  above 
the  derrick  floor.  It  was  being  supported  by 
one  of  the  elevators  aroimd  a  collar  at  the 
derrick  floor.  The  other  elevator  had  been 
used  to  raise  a  short  piece  of  casing  which  ex- 
tended above  the  floor,  and  which  was  to  be 
removed  when  the  string  of  casing  had  been 
lowered  to  its  permanent  position.  In  or- 
der to  drop  this  bailer  in  it  became  necessa- 
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ry  to  disengage  the  elevator  attached  to  the 
top  of  the  string:  of  casing,  for  the  reason 
that  It  obstructed  the  opening.  This  eleva- 
tor was  disconnected  and  proi^ed  up  with 
what  is  called  a  casing  pole.  The  bailer  was 
then  dropped  in  the  well  and  the  disk  bro- 
ken, and  the  plaintiff,  under  instructions 
from  the  foreman,  got  up  on  a  stool  for  the 
purpose  of  hooking  up  the  elevator,  when  the 
same  fell  and  caught  his  hand  between  a 
hook  or  link  and  the  top  of  the  casing,  and 
severed  two  of  his  fingers. 

The  proof  shows  beyond  contradiction  that 
this  work  was  being  done  in  the  usual  and 
ordinary  way.  It  is  shown  that  the  ordinary 
and  usual  way  in  which  to  support  the  eleva- 
tor which  had  been  disengaged  was  to  prop 
it  up  with  a  casing  pole,  and  it  is  shown  that 
the  casing  pole  used  on  this  occasion  was  of 
the  kind  wihch  is  ordinarily  used  at  oil  and 
gas  wells.  It  is  not  shown,  nor  is  there  any 
indication,  that  there  was  negligence  in  the 
method  of  doing  the  work.  There  is  some 
suggestion  in  the  plaintiff's  evidence  that  the 
casing  pole  was  greasy,  but  it  is  not  indicat- 
ed how  this  contributed^  if  it  did  contribute, 
to  the  accident  About  all  that  the  plain- 
tiff*s  evidence  shows  in  this  regard  is  that 
the  casing  pole  fell  and  his  fingers  were 
caught  between  a  link  or  hook  and  the  top  of 
the  casing.  The  pole  was  supported  at  the 
bottom  against  a  pile  of  pipe  oc  some  pieces 
of  timber  fastened  to  the  fioor  of  the  derrick 
three  feet  from  the  base  of  the  casing  in  the 
welt.  As  to  just  how  it  engaged  the  elevator 
at  the  top  does  not  appear.  Whether  it  fell 
because  it  was  improperly  secured  at  the  bot- 
tom or  improperly  secured  at  the  top  is  not 
indicated.  As  before  stated,  there  is  no  sug- 
gestion in  the  plaintiff's  evidence  as  to  what 
caused  it  to  fall.  The  defendant's  foreman, 
who  was  present  and  in  charge  of  the  work-, 
testifies  that  when  the  plaintiff  got  up  on  the 
stool  for  the  purpose  of  hooking  the  elevator 
back,  he  lost  his  balance  and  fell  against  the 
pole,  and  this  is  the  only  explanation  made 
in  any  of  the  evidence  as  to  the  cause  of  the 
accident  The  plaintiff  denies  this,  however, 
and  says  that  he  did  not  touch  the  pole  prior 
to  the  accident,  and  did  not  lose  his  balance 
and  fall  against  it 

[1,  21  It  appears  that  the  defendant  did  not 
avail  himself  of  the  benefits  of  the  Work- 
men's Oompensation  Act  (Code  Supp.  1918, 
c.  15P),  and  is  therefore  deprived  of  certain 
defenses  of  which  he  could  have  taken  ad- 
vantage prior  to  the  passage  of  that  act. 
However,  even  since  the  passage  of  that  act, 
one  who  does  not  tal^e  advantage  of  it  is  not 
liable  in  damages  for  every  injury  sustained 
b3'  his  employes.  The  basis  of  such  an  action 
is  negligence,  and,  unless  some  negligence  is 
traced  to  the  employer,  there  is  no  cause  of 
acti(m.  This  negligence  may  be  some  defect 
in  the  working  place,  or  may  be  some  improp- 
er method  of  doing  the  work  by  some  of  the 
injured  employe's  fellow  servants,  but,  un- 


less there  is  some  failure  upon  the  part  of 
the  employer  to  do  something  which  he 
should  do  for  the  employe's  safety,  or  the 
commission  of  some  act  by  htm  or  his  serv- 
ants which  results  in  the  injury,  there  can 
be  no  recovery.  It  is  true  the  statute  de- 
prives the  employer  who  fails  to  take  advan- 
tage of  the  Workmen's  Ck>mpensation  Act, 
among  other  defenses,  of  the  defense  of  as- 
sumption of  risk,  but  we  have  repeatedly 
held  that  this  did  not  mean  that  the  &n- 
ploy6  did  not  assume  some  risk.  He  still  as- 
sumes the  risks  arising  from  his  own  negli- 
gence and  ordinarily  incident  to  the  employ- 
ment The  risks  which  he  does  not  assume 
are  those  which  come  from  the  master's  neg- 
ligence, of  which  he  has  notice,  and  which 
prior  to  the  enactment  of  the  Workmen's 
Compensation  Law,  because  of  his  knowledge 
thereof  and  his  remaining  in  the  employment 
after  such  Imowledge,  he  was  held  to  have 
assumed,  notwithstanding  they  were  produc- 
ed by  the  negligence  of  the  employer.  D^ 
Francesco  v.  Mining  Co.,  76  W.  Va.  756,  86 
S.  E.  777 ;  Watts  v.  Railway  Co.,  78  W.  Va. 
144,  88  S.  E.  659 ;  Louis  v.  Oonstructicm  Co., 
80  W.  Va.  159,  92  S.  B.  249 ; '  Wilkin  v.  Kop- 
pers  Co.,  84  W.  Va.  460,  100  S.  Bw  300.  There 
being  no  evidence  in  this  case  indicating  that 
there  was  any  negligence  upon  the  part  of 
the  defendant  which  contributed  to  the  inju- 
ry, the  peremptory  instruction  asked  for 
should  have  been  given. 

[3,4]  Inasmuch  as  the  case  must  go  back 
for  a  retrial,  it  is  necessary  for  us  to  pass 
upon  the  instructions  given  on  the  motion  of 
the  plaintiff.  The  first  instruction  given  in- 
forms the  jury  that  the  defendant  cannot  re- 
ly upon  the  defenses  of  contributory  negli- 
gence, assmnption  of  risk,  or  the  negligence 
of  fellow  servants.  This  instruction  should 
not  have  been  given.  It  is  true  tliat  under 
the  statute  the  defendant  could  not  rely  up- 
on the  defense  of  assumption  of  risk,  bat 
giving  the  instruction  to  the  jury  in  the 
broad  language  which  was  used  in  this  case 
was  equivalent  to  directing  a  verdict  for  the 
plaintiff.  As  before  stated,  under  our  deci- 
sions the  employ^  does  assume  certain  risks, 
and  it  is  only  those  risks  which  result  from 
the  master's  negligence  which  are  not  as- 
sumed. This  instruction  in  its  literal  sense, 
and  as  it  would  ordinarily  be  understood, 
would  hold  the  defendant  rei^wnsible  for  an 
injury  from  any  cause,  even  <me  caused  by 
the  plaintiff's  own  negligence.  It  is  true  the 
court  gave  on  behalf  of  the  defendant  an  in- 
struction to  the  effect  that  before  a  recovery 
could  be  had  they  must  find  that  the  defend- 
ant had  been  negligent.  These  two  instruct 
tions,  giving  to  the  language  its  ordinary 
meaning,  were  confiicting.  The  instruction 
given  in  this  regard  on  behalf  of  the  defend- 
ant was  proper,  but  we  are  unable  to  say 
whether  the  jury  followed  the  correct  in- 
struction given  on  motion  of  the  defendant 
or  the  too  comprehensive  instruction  g^iven  on 
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tlie  motion  of  the  plaintiff.  It  is  error  to 
glTe  Inconsistent  instructions  for  the  very 
good  reason  that  the  jury  is  left  to  decide 
which  theory  of  the  law  as  thus  presented  is 
correct,  and  renders  it  impossible  for  the 
court  to  determine  upon  what  legal  principle 
the  Terdict  is  based.  Peniz  v.  Grafton,  86 
W.  Va.  278.  103  S.  E.  106. 

Criticism  is  made  of  another  instruction 
given  on  behalf  of  the  plaintiff  to  the  effect 
that  the  jury  in  ascertaining  his  damages 
could  consider  his  physical  condition  before 
the  accident  as  compared  with  his  physical 
condition  immediately  thereafter;  it  being 
argued  that  the  evidence  does  not  show  that 
there  was  any  difference  in  his  physical  con- 
dition before  and  after  the  accident.  This 
criticism  is  not  well  takien.  The  fact  appears 
that  two  of  his  fingers  were  severed  from  his 
hand,  and  this  certainly  made  a  difference  in 
his  physical  condition. 

[6]  The  defendant  insists  that  he  is  entitled 
to  have  a  judgment  rendered  here,  notwith- 
standing the  verdict  of  the  jury,  and  asks 
that  that  be  done.  A  judgment  non  obstante 
veredicto  must  be  based  upon  the  merits  of 
the  case  as  disclosed  by  the  pleadings,  and 
not  in  any  sense  upon  the  evidence  introduc- 
ed upon  a  material  issue  properly  joined. 
Where  the  pleadings  make  a  case  for  relief. 
a  judgment  will  not  be  rendered  in  opposi- 
tion to  the  jury's  verdict,  upon  the  ground 
that  the  evidence  does  not  prove  the  case 
made  by  the  pleadings.  If  a  party  desires 
the  conclusive  judgment  of  the  court  upon 
the  evidence,  he  should  demur  thereto.  Holt 
V.  Elevator  Co.,  78  W.  Va.  785.  90  S.  B.  333. 
L.  R.  A.  1917A,  1194;  Shafer  v.  Trust  Co.,  82 
W.  Va.  618,  97  S.  B.  290. 

For  the  reasoi^s  aforesaid,  the  judgment  of 
the  circuit  court  is  reversed,  the  vei:dict  of 
the  jury  set  aside,  and  a  new  trial  awarded. 

(88  W.  Va.  135) 

MOSS  V.  MOSS  at  al.     (No.  5968.) 

(Supreme  Ck)Tirt  of  Appeals  of  West  Virginia. 

March  8,  1921.) 

(Byllahua  by  the  Court.) 

1.  SpeolHo  performance  ^=»I2I  (2)— Verbal  gift 
of  land  by  father  to  son  must  be  supported  by 
olear  evidence,  possession,  and  improvements. 

In  order  to  enforce  specific  performance 
of  a  verbal  gift  of  land  by  father  to  son,  evi- 
dence of  the  gift  must  be  direct,  clear,  and  un- 
ambiguoas,  suffident  to  identify  tlie  subject- 
matter  as  to  location  and  quantity,  and  follow- 
ed by  notorious  and  exclusive  possession  and 
substantial  improvement  of  the  same.  Loose 
declarations  of  the  father,  without  more,  are 
not  sufficient. 

2.  SpecMo  performance  ^=»I2I  (2)— -Evidence 
insuflloient  to  Justify  speciflo  enforcement  of 
parol  girt  of  land  by  father  to  son. 

Where  the  proof  on  which  depends  right 


to  relief  by  decree  for  specific  performance  of    trust  for  himself  and  his  son  in  the  propor- 


a  parol  gift  of  land  by  a  father  to  his  son  is 
indefinite  and  indecisive,  and  tends  to  disclose 
an  intention  not  to  vest  title  in  the  son  by 
deed  but  by  a  devise  in  his  will,  operative  after 
death,  and  in  the  meantime  to  permit  the  con- 
current use  and  enjoyment  of  the  land  by  both, 
and  it  is  so  used  and  enjoyed  by  them  in 
common  afterwards  for  residential,  agricultural, 
and  other  like  purposes,  and  the  father /grants 
oil  and  gas  leases  and  pipe  line  easements,  and 
collects  and  appropriates  the  compensation 
therefor,  and  pays  all  taxes  assessed  against 
the  land,  equity  will  not  require  the  father  to 
convey  the  land  to  the  son,  either  by  a  deed 
granting  a  present  estate,  or  by  one  granting 
the  property  subject  to  a  life  estate  reserved 
to  the  father. 

3.  Specific  performance  ^=»39— Parol  contract 
for  oonveyanoe  of  land  by  father  to  son  not 
enforced  in  shsenoe  of  definite  agreement 
acted  upon. 

Nor  will  the  court  grant  the  relief  sought 
on  the  basis  of  a  parol  contract  to  the  same 
effect,  likewise  relied  on  by  the  son,  and  based 
upon  a  surrender  of  a  valuable  right  as  con- 
sideration therefor,  where  the  same  indefinite- 
ness  of  agreement,  want  of  exclusive  posses- 
sion,  and  failure  to  erect  valuable  improve- 
ments, which  operated  to  defeat  enforcement 
of  the  parol  gift,  likewise  make  the  acts  of  the 
parties  insufficient  to  justify  removal  of  the 
bar  of  the  statute  of  frauds  to  permit  en- 
forcement of  the  verbal  contract. 

4.  Trusts  <9=977-- To  establish  resulting  trust, 
payment  of  price  must  have  occurred  before 
oonveyanoe. 

In  order  to  establish  a  resulting  trust  in 
property,  legal  title  to  which  is  in  another,  up- 
on the  ground  of  payment  of  the  whole  or  a 
part  of  the  purchase  money  therefor,  it  gener- 
ally is  prerequisite  to  show  that  the  considera- 
tion was  paid,  or  some  obligation  therefor  as- 
sumed, at  or  before  the  conveyance  of  the 
legal  title  to  the  grantee.  The  subsequent  pay- 
ment or  assumption  thereof  will  not,  by  rela- 
tion, attach  such  trust  to  the  original  pur- 
chase. 

Appeal  from  Circuit  Court,  Calhoun 
County. 

Suit  by  James  M.  Moss  against  W.  M. 
Moss  and  another.  From  the  decree,  defend- 
ants appeal.    Reversed  and  bill  dismissed. 

Lorentz  C.  Hamilton,  of  Grantsville,  for 
appellants. 

S.  P.  Bell  and  A.  G.  Mathews,  both  of 
Grantsville,  for  appellee. 

LYNCH,  J.  The  bill  is  to  enforce  specific 
performance  of  an  alleged  verbal  gift  by  W. 
M.  Moss  to  his  son  James  M.  Moss  in  June, 
1903,  of  a  tract  containing  about  S5  acres  ot 
land  in  Calhoun  county.  The  decree,  com- 
plained of  by  defendants  W.  M.  Moss  and 
his  wife  Mary  S.,  plaintilTs  stepmother,  did 
not  grant  the  prayer  of  the  bill,  but  treated 
the  father  as  holding  the  title  to  the  land  in 
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tlons  of  »»Vi65«  and  ii«»/i6b«.  respective- 
ly, and  provided  that  If  the  son  should,  with- 
in 30  days  from  Its  date,  pay  the  father  $530, 
he  and  his  wife  should  within  10  days  there- 
after convey  the  title  to  the  son  by  an  apt 
and  proper  deed;  and  that  If  the  son  should, 
within  the  time  limit  so  fixed,  fall  to  pay 
the  $530,  the  father  should  have  the  option, 
within  the  next  ensuing  30-day  period,  to  pay 
the  son  $1,128,  whereupon  the  latter  should 
convey  all  his  right,  title,  and  Interest  In  the 
land  to  the  father;  and  In  the  event  that 
neither  father  nor  son  should  desire  to  pur- 
chase the  interest  of  the  other,  the  land  was 
to  be  sold  and  the  proceeds  divided  between 
the  parties  in  the  proportions  named  above. 

The  bill  and  no  other  pleading  prayed  for 
the  relief  granted,  and  no  evidence  Intro- 
duced by  either  party  warranted  It  In  that 
form.  In  other  words,  If  plaintiff  was  en- 
titled to  the  land,  the  court  by  Its  decree 
should  have  vindicated  that  right,  and,  If 
not  so  entitled,  should  have  dismissed  the 
bllL  The  cause  presents  but  one  of  the  two 
alternatives  and  no  other.  There  Is  there- 
fore but  one  question  to  be  decided;  that  Is, 
whether  plaintiff  by  his  evidence  has  made  a 
case  warranting  the  relief  he  seeks. 

Apparently  the  court  had  serious  doubt 
whether  the  evidence  was  sufficient  to  sup- 
port a  decree  for  specific  performance,  con- 
ceding the  bill  to  be  unobjectionable  on  any 
ground  of  proper  challenge,  and  that  equity 
has  jurisdiction  to  enforce  a  parol  gift  of 
land;  oa  neither  of  which  propositions  Is 
there  any  room  for  doubt  where  the  intend- 
ed beneficiary  has  entered  Into  possession  by 
virtue  of  the  preconceived  gratuity,  made 
substantial  Improvements,  and  complied  with 
other  requirements  Indicative  of  exclusive 
dominion  over  the  land,  with  the  permission, 
knowledge,  and  consent  of  the  benefactor. 

Plaintiff  did  enter  upon  the  land  In  June, 
1903,  soon  after  his  marriage,  or,  to  be  more 
exact,  continued  to  reside  thereon  with  his 
father  as  he  had  been  doing  since  the  latter 
acquired  the  property  in  1901,  and  has 
thenceforward,  he  says,  retained  exclusive 
possession  without  let  or  hindrance  from 
any  source,  and  now  retains  It  as  against 
his  father  subject  to  the  requirement  for  a 
deed  oj?  grant  therefor,  the  right  to  which 
now  depends  upon  the  just  determination  of 
this  cause.  That  he  has  continued  to  reside 
thereon  during  the  period  stated,  excepting 
about  nine  months,  when  for  prudential  rea- 
sons, as  he  attempts  to  explain,  he  resided 
elsewhere,  but  In  the  meantime  tilled  and 
used  it,  seems  to  be  conceded,  with  this  res- 
ervation, that  the  father  relies  upon  the  nine 
months'  absence  as  a  virtual  abandonment 
of  the  premises.  Whether  the  latter  can  or 
cannot  derive  any  substantial  advantage 
from  the  temporary  absence  from  the  land 
for  residential  purposes,  or  predicate  there- 
on right  to  withhold  a  deed  of  grant  on  that 
account,  it  is  not  necessary  to  say:   (1)  Be- 


cause the  son  re-established  his  residence  on 
the  land  at  the  end  of  the  nine  months'  peri- 
od with  the  knowledge  of  the  father  and 
without  objection  by  him;  and  (2)  it  is  not 
denied  that  the  son  retained  at  least  a  quali- 
fied or  constructive  control  during  the  In- 
terim. 

It  is  the  character  of  plaintiff's  possession 
and  not  the  fact  of  possession  about  which 
there  is  such  a  wide  and  apparently  irrecon- 
cilable disagreement,  and  on  the  determina- 
tion of  which  depends  the  proper  adjudica- 
tion of  the  respective  rights  of  the  parties. 
In  other  words,  there  Is  no  question  as  to 
plaintiff's  right  to  occupy  the  land  during 
.  the  life  of  his  father  and  stepmother,  but 
this  right  of  occupancy,  the  father  contends, 
is  subject  to  his  right  to  control  and  exercise 
such  dominion  over  the  land  as  he  may  de- 
sire or  deem  necessary  for  the  use  of  him- 
self and  wife  while  living,  and  upon  tlie 
death  of  both  to  become  and  remain  the 
property  of  the  son. 

For  residential  and  tillage  purposes  plain- 
tiff has  occupied  the  85  acres  continuously 
from  June,  1903,  to  the  date  of  the  Institu- 
ti<m  of  this  suit  in  1917,  a  period  of  14  years. 
But  at  no  time  was  his  occupancy  exclusive 
or   his   dominion   complete.     Both   families 
lived  on  the  tract,  part  of  the  time  in  the 
same  house,  until   the  year  1909   or  1910, 
when  the  father  moved  onto  an  adjoining 
31-acre  parcel,  where  he  has  since  continued 
to  reside.     His  change  of  residence  to  the 
smaller  tract,  however,  did  not  effect  a  dis- 
continuance of  his  use  of  the  85  acres,  ac- 
cording to  his  testimony  sustained  by  other 
proof.     Until    the    controversy    reached    an 
acute  stage  due  to  an  altercation  and  per- 
sonal  encounter    between   father   and   son, 
each  of  them  farmed  and  used  parts  of  the 
larger  tract  in  different  ways  and  for  diffeiv 
ent   purposes,   each   taking  to   himself   tlie 
fruits  of  his  labor.    Much  testimony  goes  to 
show  that  each  of  them  performed  labor,  ex- 
pended money  to  improve  the  land,  as   by 
building  fences,  sowing  grass  seed,  planting 
fruit  trees,  repairing  buildings,  including  tlie 
dwelling    house    and    outhouses,    digging    a 
well,  clearing  and  grubbing,  and  used  it  for 
the  pasture  of  stock  individually  owned    by 
them.     Plaintiff,  it  seems,  with  the  assist- 
ance of  his  father,  constructed  a  small   log 
house  to  be  used  as  a  residence  for  himself 
and  family,  a  corncrib  and  smokehouse,  but 
the    value    of    these    admittedly    is    sliglit. 
True,    plaintiff   testified   that   he   expended 
$200  of  his  wife's  money  in  purchasing  fenc- 
ing wire  and  fruit  trees  and  in  clearing  pa.rt 
of  the  tract,  and  in  this  she  corroborates 
him.    Even  granting  that  they  have  expend- 
ed all  that  they  claim  to  have  spent  in  im- 
provements and  upkeep,  though  the  testimo- 
ny in  support  thereof,  including  their    o\vn» 
is  by  no  means  definite  and  positive,  ttie  ag- 
gregate is  slight  when  considered  in  connec- 
tion  with  the  number  of  years  they    liaTe 
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been  IMng  on  the  property.  There  is  some .  to  the  purchaser  that  when  the  minor  gran- 
oonflict  in  the  testimony  with  regard  to  tees  attained  their  majority,  they  also  would 
whether  the  residence  occupied  by  defend-   unite  In  the  execution  of  a  deed  to  him,  as 


ants  on  the  85  acres  until  1909  or  1910  was 
Imilt  before  or  after  the  date  of  the  alleged 
gift  in  1903,  the  father  contending  that  it 
was  erected  after,  and  plaintiff  before,  that 
date.  The  same  conflict  obtains  with  regard 
to  the  two  bams  built  and  used  by  them  on 
the  property.  But  whatever  the  date,  there 
is  no  doubt  that  defendant,  not  plaintiff, 
erected  them. 

As  already  noted,  both  ftunilies  continued 
to  reside  on  the  85  acres  until  defendants 
moved  to  the  31-acre  parcel  where  their  res- 
idence now  is,  and  since  their  departure 
plaintiff  has  occupied  the  home  thus  left  va- 
cant. But  the  father  continued  to  exercise 
dominion  and  control  over  the  larger  tract. 
He  leased  it  for  oil  and  gas  purposes,  grant- 
ed a  pipe  line  right  of  way  through.it,  and 
to  his  own  use  appropriated  the  rentals  for 
the  lease  and  consideration  for  the  right  of 
way,  and  paid  the  taxes  assessed  against  the 
land,  l^at  he  paid  the  taxes  the  son  ad- 
mits, but  accompanies  the  admission  with 
the  explanation  that,  as  the  father  collected 
the  rentals  and  compensation  for  the  lease 
and  right  of  way,  he  should  in  return  there- 
for protect  the  land  front  the  consequences  of 
tlie  delinquency  that  must  have  ensued  upon 
their  nonpaym^it,  especially  since  he  held 
the  legal  title  to  tlie  85-acre  tract  and  was 
diargeable  and  charged  therewith  on  the 
landbooks  of  the  county.  The  testimony  as  to 
the  facts  is  grossly  omflictlng,  except  that 
relating  to  the  lease  and  pipe  line  easement 
and  the  assessment  and  payment  of  taxes, 
as  to  wliich  there  is  no  dispute. 

Judged  by  the  testimony,  though  in  some 
respects  inconsistent,  the  work  and  labor 
performed  by  the  father  and  son  combined 
did  not  substantially  enhance  the  value  of 
the  land.  Some  witnesses  even  express  the 
opinion  that  it  was  less  valuable  after  than 
it  was  before  the  labor  was  performed  and 
money  expended  upon  it  Others  also  attrib- 
ute to  the  aon  the  casual  remark  that  he 
did  not  intend  to  do  anything  more  by  way 
of  improving  the  land  than  was  necessary  to 
support  himself  and  family,  because  of  the 
uncertainty  of  his  father*s  intention  to  vest 
the  title  in  him. 

The  most  substantial  or  at  least  the  most 
reasonable  view  of  the  respective  rights  of 
the  parties  is  the  agreement  predicated  upon 
these  facts:  Some  time  prior  to  1900  the  fa- 
ther purchased  and  paid  the  full  considera- 
tion for  a  tract  of  51  acres  of  land  in  Roane 
county,  and  caused  the  deed  of  grant  to  be 
made  to  his  wife  and  two  children,  plaintiff 
and  bis  sister,  none  of  whom  except  defend- 
ant Mary  S.  Moss  was  at  that  time  21  years 
of  age.  This  tract  the  father  and  his  wife 
sold  and  conveyed  to  a  purchaser  for  $510 
some  time  prior  to  the  date  of  the  alleged 
gift  to  plaintiff  in  1903,  upon  the  assurance 


they  afterwards  did  in  1904,  with  the  under- 
standing, as  plaintiff  claims,  that  the  85 
acres  which  the  father  had  purchased  with 
part  of  the  conslderatian  derived  from  the 
sale  of  the  Roane  county  land  was  to  take 
the  place  of  his  interest  in  the  latter  tract, 
but,  as  the  father  claims,  that  he  would  by 
his  will  devise  the  85  acres  to  plaintiff  and 
the  adjoining  70^  acres  to  his  daughter,  the 
wife  of  Howard  Metz,  Mrs.  Metz  and  the 
plaintiff  being  his  only  children  and  the  two 
tracts  his  only  real  estate,  except  the  31-acre 
parcel  already  referrred  to.  Because  part 
of  the  consideration  derived  from  the  sale  of 
the  Roane  county  land  was  used  in  the  pur- 
chase of  the  85  acres,  plaintiff  claims  that 
such  appropriation  of  his  one-third  share  of 
the  proceeds,  or  $170,  gives  him  an  addition- 
al equitable  interest  in  the  latter  tract  But 
even  if  his  consent  to  unite  in  the  deed 
granting  the  Roane  county  land  should  be 
sufllcient  consideration  to  support  defend- 
ant's oral  promise  to  give  him  the  85  acres 
in  return  therefor,  thereby  making  it  an  oral 
contract  to  exchange  properties  instead  of  a 
parol  gift,  yet  it  has  repeatedly  been  held 
that  payment  of  consideration  alone  is  not 
enough  to  remove  the  bar  of  the  statute  of 
frauds.  Gallagher  v.  Gallagher,  31  W.  Va. 
9,  5  S.  E.  297;  Miller  v.  Lorent:?,  39  W.  Va. 
160.  19  S.  B.  391;  Sununers  v.  Hively,  78  W. 
Va.  53,  88  S.  E.  608;  Gibson  v.  Stalnaker, 
106  S.  E.  243,  recently  decided,  and  not  yet 
officially  reported.  More  depends  upon  the 
character  of  the  possession  and  improve- 
ments made  thereunder  than  upon  the  pay- 
ment of  the  consideration. 

However  that  may  be,  there  is  another 
pot^it  fact  to  be  considered  in  connection 
with  the  conveyance  of  the  51  acres.  There 
is  testimony  suflicient  to  warrant  the  infet^ 
ence  that  the  promise  made  by  the  father  on 
that  occasion,  and  on  other  occasions  when 
discussing  his  intention'  as  to  the  85-acre 
tract,  was  that  he  would  by  will  devise  the 
latter  tract  to  plaintiff.  If  that  was  the  un- 
derstanding, the  promise  tends  strongly  to 
support  the  father's  view  that  not  until  his 
death  was  the  title  to  that  tract  to  become 
vested  in  plaintiff.  That  such  was  the  real 
intention  seems  to  find  strong  corroboration 
in  the  testimony  of  the  plaintiff  himself,  for 
he  telephoned  to  the  attorney  employed  by 
the  father  to  write  his  will  for  the  sole  pur- 
pose, as  he  admits,  of  ascertaining  whether 
the  will  so  prepared  did  in  fact  contain  the 
provision  promised  by  the  father,  and  was 
assured  that  the  will  wais  favorable  to  him, 
the  son.  The  anxiety  prompting  the  inquiry 
is  not  explainable  upon  any  hypothesis  other 
than  that  there  was  such  an  agreement  or 
understanding,  and  that  upon  that  basis 
plaintiff  entered  upon  the  cultivation  of  the 
85-acre  tract,  and  Joined  in  the  execution  of 
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the  deed  for  the  61  acres.    Short  y.  Patton, 
79  W.  Va.  179.  90  S.  B.  598. 

But  defendants  contend  that,  even  If  these 
facta  be  not  sufficient  to  show  lack  of  right 
to  require  specific  execution  of  the  contract 
relied  on  by  plaintiff,  the  latter  afterwards 
by  deed,  acting  as  internrediary  between  his 
father  and  stepmother,  vested  the  fee-simple 
title  to  the  70^  and  85  acre  tracts  in  the 
latter  in  1905,  and  she  later  in  her  husband, 
W.  M.  Moss,  in  February,  1917,  through  W. 
M.  Price  as  intermediary,  and  also  that  by 
this  act  plaintiff  recognized  the  substantial 
ownership  of  the  85-acre  tract  to  be  in  his 
father.  To  the  participants  in  this  transac- 
tion the  bill  imputes  no  fraudulent  intent, 
nor  is  there  proof  of  an  intention  to  defraud, 
though  plaintiff  does  show  by  Price  that  no 
consideration  was  paid  or  promised  to  him 
for  the  part  he  took  in  the  latter  transac- 
tion, and  by  himself  that  the  purpose  of  the 
deed  to  Mrs.  Moss  was  to  protect  the  prop- 
erty of  his  father  from  the  probable  award 
against  him  of  a  judgment  for  a  fine  and 
costs  in  the  prosecution  of  an  indictment  for 
a  felony  then  pending  against  him.  But 
even  if  the  bill  did  seek  to  impeach  these 
transactions  as  fraudulent,  the  allegation  to 
.  that  effect  would  not  avail  plaintiff,  who,  so 
far  as  disclosed,  voluntarily  participated  in 
its  consummation.  For  by  the  unanimous 
concurrence  of  judicial  decisions  and  text- 
writers,  a  conveyance,  however  fraudulent 
the  intention,  Is  valid  as  to  the  parties  who 
with  knowledge  of  the  purpose  voluntarily 
enter  into  the  transaction.  Core  v.  Cunning- 
ham, 27  W.  Va.  206;  Holmes  v.  Harshberger, 
31  W.  Va.  516,  7  S.  B.  452;  Polmg  v.  Wil- 
liams, 55  W.  Va.  69,  46  S.  B.  704;  12  R.  C. 
L.  p.  473.  What  is  said  in  this  connection, 
though  not  controlling,  merely  shows  the  fu- 
tility of  the  indirect  challenge  to  the  motives 
prompting  the  execution  of  these  deeds. 
They  vest  the  title  where  it  was  on  the  date 
of  the  alleged  gift,  and  in  no  wise  militate 
against  enforced  performance  of  the  parol 
agreement.  But  it  is  the  divestative  fact 
witnessed  by  the  consummated  transaction 
ui)on  which  defendants  rely,  because,  they 
say,  it  weighs  heavily,  if  not  precluslvely,  In 
that  it  shows  the  futility  of  depending  upon 
a  gift  made  two  years  before.  According  to 
their  contention,  the  deed  executed  In  1905 
goes  far  towards  defeating  the  right  to  com- 
pel the  execution  of  the  deed  for  land  so 
claimed  by  plaintiff;  and  he  does  not  pre- 
tend that  W.  M.  Moss  thereafter  reaffirmed 
his  intention  to  convey  the  land  to  him  oth- 
erwise than  by  a  devise.  But  the  transfer 
of  the  title  in  this  manner,  being  contempo- 
raneous, constitutes  but  one  transaction,  and 
as  its  ultimate  aim  was  to  reinvest  the  title 
where  it  originally  was,  it  can  have  no  such 
effect  as  that  for  which  defendants  claim. 

[1  ]  There  is,  it  is  true,  some  loose,  perhaps 
exaggerated,  language  attributed  to  the  fa- 
ther by  various  witnesses,  and  whicdi,  by  a 


[  forced  construction,  may  have  led  some  of 
<  them  to  believe  in  the  existence  of  an  inten- 
tion and  purpose  on  his  part  to  bestow  upon 
his  only  son  title  to  the  tract  now  claimed 
by  him.     But  little  of  this  testimony  really 
warrants  even  the  inference  of  an  intention 
to  part  with  the  title  beifore  the  death  of  the 
father  and  wife,  both  of  whom  now  are  well 
advanced  in  years  and  no  longer  able  to  en- 
gage in  manual  labor  as  doubtless  they  once 
did,  for  it  was  in  this  manner  that  they  were 
enabled  to  pay  for  the  land  they  own.    The 
,  assistance  of  the  son,  then  a  minor,  if  any 
;  he  rendered,  was  such  only  as  was  due  from 
him  in  discharge  of  his  filial  duties. 

"To  eBtablish  an  equitable  title  to  land  in  a 
child,  under  a  parol  gift  thereof  by  the  parent, 
it  is  necessary  to  prove,  by  direct,  unequivocal 
and  clear  evidence,  the  gift,  identification  of 
the  subject-matter  as  to  location  and  quantity, 
notorioiM  and  exclusive  possession  thereof,  and 
substantial  improvement  of  the  same."  Short 
V.  Patton,  79  W.  Va.  179,  pt.  1,  syl.,  90  S.  B. 
598;  White  v.  White,  64  W.  Va.  30,  60  S.  E. 
885;  Meadows  v.  Meadows,  60  W.  Va.  34,  53 
S.  B.  718;  Holsberry  v.  Harris,  56  W.  Va.  320, 
49  S.  E.  404;  Miller  v.  Lorentz.  39  W.  Va.  160, 
19  S.  E.  391;  Harrison  v.  Harrison,  36  W.  Va. 
556,  15  S.  B.  87. 

Three  Important  elements  to  be  considered 
in  such  cases  are  here  clouded  in  doubt,  un- 
certainty, and  ambiguity,  and  &  fourth 
points  directly  to  the  support  of  defendants' 
contention.  There  is  direct  conflict  in  the 
testimony  of  the  respective  parties  with  re- 
gard to  the  father's  intent  to  bestow  the 
gratuity,  the  son  insisting  it  was  a  present 
gift  with  full  rights  and  enjoyment,  the  fa* 
ther  that  legal  title  was  to  pass  only  upon 
his  death,  with  the  right  bestowed  upon  the 
son  to  enjoy  possession  of  the  tract  in  the 
meantime  concurrent  with  the  father.  The 
evidence  is  not  as  direct,  dear*  and  positive 
in  support  of  plalntitfTs  position  as  the  law 
requires;  indeed,  the  preponderance  is  ad- 
verse to  his  claim.  There  is  similar  conflict 
with  respect  to  the  ezcluslveness  of  plain- 
tiff's possession,  and  on  this  issue  much  tes- 
timony to  show  that  the  father  continued 
down  to  the  time  of  the  institution  of  the 
suit  to  exercise  control  over  such  portions  of 
the  tract  as  he  desired.  As  said  in  Holsber- 
ry V.  Harris,  supra: 

"Such  possession  of  a  son  under  an  alleged 
gift  must  be  definite  and  ezdusive,  and  not 
concurrent  with  the  father.'* 

Moreover,  the  improvements  made  by  him. 
are  not  of  such  substantial  and  permanent 
character  as  is  required  in  such  cases.  And» 
finally,  it  is  conceded  that  the  father  has 
paid  all  the  taxes  on  the  property  since  the 
year  1901,  when  he  first  acquired  it.  The 
case  of  Berry  v.  Berry,  83  W.  Va.  763,  99  S. 
E.  79,  relied  on  by  plaintiff,  is  clearly  dis- 
tinguishable from  this  in  the  exclusiveness 
of  the  donee's  possession  and  her  vobstantial 
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contribution  to  the  valuable  improvements  [  slbility  of  parol  testimony  to  establish  such 


made  on  the  property. 


a  trust  Is  undoubtedly  sound.    Currence  v. 


[2]  From  a  consideration  of  all  these  facts   Ward,  43  W.  Va.  367,  27  S»  E.  329. 


and  circumstances,  we  are  of  opinion  that 
plaintiff  has  failed  to  establish  by  direct, 
positive,  and  unambiguous  proof  that  the 
gift  took  the  form  for  which  he  contends. 
Much  testimony  supports  the  father's  posi- 
tion; in  fact,  the  preponderance  of  the  evi- 
dence tends  to  uphold  his  contention.  The 
care  and  high  quality  of  proof  which  must 
be  exercised  and  required  in  cases  of  this 
character  is  well  illustrated  by  the  experi- 
ence of  the  commonwealth  of  Virginia.    The 


[4]  And  it  is  equally  true  as  a  general 
proposition  that  where,  upon  purchase  of 
property,  the  conveyance  of  the  legal  title  Is 
taken  in  the  name  of  one  person,  while  the 
whole  or  part  of  the  consideration  is  given 
or  paid  by  another,  not  as  a  loan  to  the 
grantee,  a  resulting  trust  immediately  arises 
from  the  transaction,  and  the  person  named 
in  the  conveyance  will  be  deemed  and  treat- 
ed as  trustee  for  the  party  from  whom  the 
consideration  proceeds.     Currence  v.  Ward, 


specific  enforcement  of  parol  gifts  of  land  j  dted.     But  there  is  an  equally  definite  ex- 


became  such  a  prolific  source  of  fraud  in 
that  state  that  a  statute  was  enacted  pro- 
hibiting the  enforcement  of  such  gifts,  even 
when  followed  by  possession  thereunder  and 
improvement  of  the  land  by  the  donee  or 
those  claiming  under  him,  Wohlford  v. 
Wohlford,  121  Va.  699,  93  S.  B.  629;  Brooks 
V.  Clintsman,  124  Va.  736,  98  S.  E.  742,  100 
S.  B.  394. 

But  plaintiff  insists  that,  even  if  he  is  not 
entitled  at  this  time,  under  the  evidence,  to 
specific  performance  of  the  alleged  gift,  yet, 
accepting  defendants'  interpretation  of  the 
conversation  with  respect  to  the  85-acre 
tract  as  postponing  plaintiff's  right  thereto 
until  the  death  of  his  father  and  stepmother, 
even  that  right  should  be  protected  and  safe- 
guarded by  a  decree  requiring  them  to  exe- 
cute a  deed  conveying  to  him  the  property 
in  question,  subject  to  a  life  estate  reserved 
for  them;  this  upon  the  theory  that  plain- 
tiff's consent  to  unite  in  the  deed  of  1904, 
conveying  his  Interest  in  the  Roane  county 


ception  or  qualification  to  the  operation  of 
the  rule,  namely,  that  the  consideration  must 
be  paid,  or  some  obligation  assumed  there- 
for, at  or  before  the  sale  and  conveyance  of 
the  legal  title  to  the  grantee,  and  the  sub- 
sequent payment  or  assumption  thereof  will 
not,  by  relation,  attach  such  trust  to  the 
original  purchase.  Smith  v.  Turley,  32  W. 
Va.  14,  9  S.  B.  46;  C?urrence  v.  Ward,  43  W. 
Va.  367,  27  S.  E.  329;  Harris  v.  Elliott,  45 
W.  Va.  245,  32  S.  E.  176;  Moore  v.  Mustoe, 
47  W.  Va.  549,  35  S.  B.  871,  81  Am.  St.  Rep. 
812;  Watts  Brothers  &  Co.  v.  Frith,  79  W. 
Va.  89,  91  S.  FX  402 ;  1  Perry  on  Trusts  (6th 
Bd.)  I  126;  39  Oyc.  128:  26  R.  C.  K  p.  1223. 
Whatever  the  date  of  defendants'  sale  of 
the  51  acres  in  Roane  county,  it  of  course 
did  not  affect  plaintiff's  title  to  or  interest 
In  it  until  1904,  when  he  and  his  sister  exe- 
cuted a  deed  conveying  their  right,  title,  and 
interest  to  the  purchaser.  His  father  al- 
ready had  acquired  the  legal  title  to  the  85 
acres  3  years  prior  to  the  son's  execution  of 


51  acres,  was  sufficient  consideration  to  sup-  i^ig  ^jg^d.    Tho  fact  that  the  purchaser  ad 

vanced  part  or  all  of  the  consideration  for 
the  51  acres  in  reliance  upon  the  father's 


port  his  father's  oral  promise  to  give  him 
the  85  acres  in  lieu  thereof.    But  treating 


this  agreement  as  a   contract  for  the  ex-   assurance  that  his  children  would  execute  a 
change  of  properties  Instead  of  as  a  parol   ^^^  ^^  ^^ihig  of  age,  and  that  the  father 

ShihJIil^  Vf?r«^^^^^  ^^lll '  ^PP"^^  ^^  «'  *^^  "^^«y  to  payment  of  the 

inhibition  of  the  statute  of  frauds,  and  the     ^^^^j^^^^      ^^  ^^  ^^  ^  ^  ^^^^^^  ^j^ 

same  indefiniteness  of  agreement,  want  ot ,  pj^intiff,  for  he  yielded  nothing  of  his  inter- 
valuable  Improvements,  and  concurrent  pos- 1  ^^  j^  ^^^  R^^ne  county  land  Ull  1904.    Even 


session  and  control  with  his  father,  which 
operated  to  defeat  enforcement  of  the  parol 


granting  that  his  interest  therein  was  a  val- 
uable one,  owned  by  him  in  his  own  right, 


gift  are  equally  tosuffldent  to  justify  re- '  though  he  paid  nothing  for  it  his  father  hav- 
moval  of  the  statutory  bar  from  the  former.         -o         *- 


Gibson  v.  Stalnaker,  106  S.  E.  243,  recently 
decided. 

[3]  Plaintiff  rests  his  final  claim  for  relief 
upon  the  ground  that,  because  of  his  execu- 
tion of  the  deed  of  1904  conveying  his  one- 


ing  voluntarily  had  the  deed  made  to  his 
wife  and  two  children  Jointly  while  the  lat- 
ter were  minors,  yet  until  1904  he  had  sur< 
rendered  no  part  of  It,  and  before  he  execut- 
ed the  deed  his  father  had  completed  paying 
for  the  85-acre  tract    Hence  under  all  the 


third  Interest  in  the  Roane  county  land,  pre-       ^.     .^.  ,..       *  ,  *  ^    i^         ^.^ 

vlously  sold  by  his  father,  the  consldeiitlon '  ^^^_^f^tl?_  ^^JT^^'""^  ^"^^  ''^"^'^  ''^  ^'^ 
from  which  was  in  part  used  by  the  latter 
in  paying  for  the  85  acres  acquired  in  1901, 
a  resulting  or  constructive  trust  has  arisen 


arise  in  his  behalf. 

For  these  reasons  we  are  of  opinion  to  re- 
verse the  decree,  dismiss  the  bill,  and  award 


in  Ws  favor  which  may  be  established  by  \  defendants  their   costs  incurred  upon   this 
parol  proof.    His  contention  as  to  the  admia- 1  appeal  and  in  the  circuit  court. 
106  S.B.— 28 
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STATE  ex  rel.  CONSTANZO  v.  KINDEL- 
BERGER  et  al.     (No.  4281.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  8,  1921.) 

(8]/lldbui  hy  the  Couri.l 

1.  Hloltways  ^=» 1 86— Warrant  for  operating 
vehicle  of  Insufficient  width  of  tires  held  not 
to  charge  violation  of  statute. 

A  warrant  for  the  arrest  of  a  person,  charg- 
ing him  with  operating  upon  the  public  roads 
a  vehicle,  the  weight  of  which,  including  the 
load  thereon,  is  more  than  600  pounds  per  inch 
width  of  tire,  the  total  width  of  the  four  tires 
being  included  in  computing  the  weight  thereof, 
does  not  charge  a  violation  of  law  under  tha 
provisions  of  section  126,  c.  66,  Acts  of  1917 
(Code  Supp.  1918,  c.  43,  |  126  [sec.  1940—126], 
and  a  motion  to  quash  should  prevail. 

2.  Prohibition  <6;s>3(4)— Writ  will  lie  where  ao- 
ousation  Insuffloient  to  charge  offense,  al- 
though appellate  court  has  not  passed  on 
question  of  Jurisdiction. 

In  such  case  the  justice  of  the  peace  and 
the  appellate  court,  if  an  appeal  be  awarded 
from  the  justice's  court,  are  without  jurisdic- 
tion, and  prohibition  will  lie  at  the  instance 
of  the  accused,  although  the  appellate  court 
has  not  passed  upon  the  question  of  jurisdic- 
tion, and  although  the  accused  has  some  oth- 
er adequate  remedy. 

Application  for  writ  of  prohibition  by  the 
State,  on  the  relation  of  Frank  Constanzo 
against  John  W.  Kindelberger,  Justice,  and 
others.    Writ  awarded. 

J.  M.  Ritz,  Thos.  B.  Foullf,  and  George  A. 
Blacl(ford,  all  of  Wheeling,  for  relator. 

B.  T.  England,  Atty.  Gen.,  Cniarles  Ritchie, 
Asst  Atty.  Gen.,  Garl  G.  Bachmann  and  Aus- 
tin V.  Wood,  both  of  Wheeling,  for  respond- 
ents. 

LIVELY,  J.  Kind^berger,  a  justice  of 
the  peace  of  Ohio  county,  on  February  12, 
1921,  issued  a  warrant  for  Constanzo,  charg- 
ing him  with  operating  and  driving  upon  the 
county  roads  of  that  county  and  upon  the 
streets  of  the  dty  of  Wheeling  a  motor  ve- 
hicle, the  weight  of  which  including  the 
load  was  more  than  600  pounds  per  inch  width 
of  tire,  the  total  width  of  the  four  tires  being 
included  in  computing  the  weight  thereof. 
At  the  trial  his  counsel  moved  to  quash  the 
complaint  and  warrant,  which  motion  being 
overruled,  defendant  refused  to  plead.  The 
justice  entered  the  plea  of  not  guilty,  for 
him,  heard  the  evidence,  found  defendant 
guilty,  fined  him  $tOO  and  sentenced  him  to 
10  days  in  jail  at  hard  labor.  Defendant  gave 
bond,  and  appealed  to  the  criminal  court  of 
Ohio  county,  where  the  case  is  now  pending, 
and  immediately  applied  to  this  court  for, 
and  obtained,  this  rule  in  prohibition  against 
H(Mi.  A.  H.  Robinson,  judge  of  the  criminal 
court,  to  show  cause  why  he  should  not  be 
prohibited  from  hearing  or  trying  the  case. 


Constanzo  asserts  that  the  warrant  does 
not  charge  him  with  the  commission  of  an 
offense  against  the  laws  of  this  state;  that 
he  has  committed  no  offense;  and  that  the 
justice  and  criminal  court  are  without  ju- 
risdiction for  that  reason. 

The  statute  under  which  this  warrant  was 
issued,  and  on  which  the  prosecution  Is  pred- 
icated, is  section  126  of  chapter  66,  Acts 
1917  (CJode  Supp.  1918,  c.  43. 1 126  [sec.  1940— 
126]),  the  pertinent  portion  of  which  reads: 

"No  vehicle  in  excess  of  ninety  inches  in 
width  shall  be  operated  upon  the  highways  of 
this  state  *  *  *  nor  shall  any  vehicle,  in- 
cluding load,  exceeding  thirty  thousand  pounds 
bx  weight,  or  on  which  the  weight  of  the  load 
is  more  than  six  hundred  pounds  per  inch 
width  of  tire,  the  total  width  of  the  four  tires 
being  included  in  computing  the  weight  thereof, 
be  operated  upon  the  highways  of  this  state 
unless  by  special  permit  from  one  of  the  au- 
thorities hereinbefore  designated,  and  then  only 
upon  highways  specially  constructed  for  heavy 
traffic." 

The  state  asserts  that  it  was  the  inten- 
tion of  the  Legislature  in  this  act  to  protect 
the  roads  and  streets  from  destruction,  and 
that  no  more  than  600  pounds  per  inch  width 
of  tire,  including  weight  of  car  and  load, 
should  be  permitted;  and  that  the  section 
quoted  should  be  construed  to  read: 

"Nor  shall  any  vehicle,  including  load,  ex- 
ceeding 80,000  lbs.  in  weight  •  ♦  *  or  more 
than  600  lbs.  per  inch  width  of  tire,  the  total 
width  of  the  four  tires  being  included  in  com- 
puting the  weight  thereof.    *    *    * 


» 


The  main  reason  confidently  relied  upon 
by  the  state  for  discharging  the  rule  is  that 
prohibition  is  not  the  proper  remedy.  The 
uses  and  purposes  of  prohibition  and  the 
class  of  cases  in  which  the  writ  will  issue 
have  been  under  discussion  so  often  and  so 
recently  in  this  court  and  the  holdings  are  so 
well  settled  that  it  would  serve  no  useful 
purpose  to  review  the  cases  or  reiterate  tlie 
principles  enunciated.  In  all  cases,  when 
the  inferior  court  has  not  jurisdiction  of  the 
subject-matter  in  controversy,  the  writ  will 
lie.  This  is  the  very  language  of  the  stat- 
ute, and  is  but  declaratory  of  the  common 
law.  Now  what  is  the  rule  for  determining 
jurisdiction?  Does  this  warrant  charge  an 
offense?  If  it  does,  then  the  criminal  court 
will  have  jurisdiction  to  try  all  matters  of 
law  and  fact  arising  therein,  unless  it  should 
exceed  its  legitimate  powers  while  doing  so. 
If  there  is  no  offense  charged,  then  there  is 
no  jurisdiction.  But  it  is  argued  that  the 
criminal  court  should  first  determine  wheth- 
er an  offense  is  charged,  and  whether  it  will 
assume  jurisdiction,  and,  if  perchance  the 
court  should  take  jurisdiction,  refuse  to  dis- 
charge Ck)nstanzo,  try  the  case,  and  find  him 
guilty,  then  a  writ  of  error  would  lie,  and 
that  procedure  would  be  the  proper  course, 
instead  of  invoking  the  extraordinary  remedy 
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of  prohibition.  The  answer  to  this  Is  that 
prohibition  is  a  writ  of  right,  and  Constanzo 
may  elect  to  pursue  It  rather  than  invoke 
some  other  remedy.  By  the  writ  he  is  giv- 
en a  quick  and  efficacious  remedy,  and  if  the 
court  does  not  have  Jurisdiction,  he  is  saved 
the  costs  and  delays  incidental  to  a  Jury 
trial.  There  is  an  exhaustive  and  Illumin- 
ating discussion  of  the  remedy  in  State  v. 
Godfrey,  54  W.  Va.  '54,  46  S.  B.  185,  where 
there  is  a  review  of  all  our  cases  and  of  the 
EtDglish  decisions,  with  a  dissenting  opinion 
by  .Tudge  Brannon.  Whenever  it  appears 
that  a  court  is  proceeding  in  a  cause  without 
Jurisdicti(Mi,  prohibition  will  Issue,  regardless 
of  the  existence  of  other  remedies.  Jennings 
V.  McDougle,  83  W.  Va.  187,  98  S.  E.  162 ; 
Hatfield  v.  Graham,  73  Wl  Va.  759,  81  S. 
E.  533,  L.  R.  A.  1915A,  175,  Ann,  Cas.  19170, 
1;  Weil  V.  Black,  76  W.  Va.  685,  86  S.  E. 
666:  State  v.  Studebaker,  80  W.  Va.  673, 
93  S.  B.  755.  Where  the  inferior  court  has  not 
Jurisdiction,  it  may  b6  prohibited  from  pro- 
ceeding, though  the  record  does  not  disclose 
that  the  party  praying  for  the  petition  in  any 
manner  asked  the  inferior  court  to  dismiss 
the  proceedings.  Swlnbum  v.  Smith,  15  W. 
Va.  483;  Marsh  v.  O'Brien,  82  W.  Va.  508, 
96  S.  E.  795.  If  a  Justice  of  the  peace  has 
no  Jurisdiction,  an  appeal  from  his  decision 
confers  no  Jurisdlciton  cm  the  appellate  court 
3  C.  J.  §  123. 

[1]  Does  the  complaint  and  warrant  charge 
Oonstanzo  with  the  commission  of  an  of- 
fense? This  is  the  vital  question  here.  The 
statute  reads: 

'^or  shall  any  vehicle,  inciading  load,  ex- 
ceeding thirty  thousand  pounds  in  weight) 
*  *  *  be  operated  upon  the  highways  of  this 
state  unless  by  special  permit,"  etc. 

Oonstanzo  is  not  charged  with  this  of- 
fense, namely  that  his  vehicle.  Including 
load,  exceeded  30,000  pounds.  The  only  oth- 
er offense  under  this  section  is: 

Nor  shall  any  vehide,  "on  which  the  weight 
of  the  load  is  more  than  six  hundred  pounds 
per  inch  width  of  tire,  the  total  width  of  the 
four  tires  being  induded  in  computing  the 
weight  thereof,  be  operated  upon  the  highways 
of  this  state,  unless  by  special  permit,"  etc. 

Oonstanzo  Is  not  charged  with  this  offense. 
It  is  under  this  second  or  separable  offense 
from  the  first  named  that  he  is  sought  to  be 
prosecuted,  and  in  order  to  do  so  he  is  charg- 
ed with  operating  a  motor  vehicle  the  weight 
of  which,  induding  the  load,  is  more  than 
600  poimds  per  Inch  width  of  tire,  etc.  The 
weight  of  the  load  is  not  to  be  added  to  the 
weight  of  the  vehicle  in  order  to  make  the 
owner  liable  to  prosecution,  unless  the  two 
weights  combined  exceed  30,000  pounds. 
Take  the  aggregate  width  of  the  four  tires 
and  multiply  It  by  600,  and  it  will  give  the 
amount  of  the  load  which  any  vehicle  may 


lawfully  carry,  provided  the  weight  of  the 
vehicle,  plus  the  load,  does  not  exceed  '30,- 
000  pounds.  For  instance,  to  Illustrate:  A 
truck  which  has  an  aggregate  of  16  inches  of 
its  four  tires  may  be  loaded  with  9,600 
pounds  if  Its  weight  does  not  exceed  (30,- 
000  pounds  minus  9,600  pounds)  20,400 
pounds.  The  state  insists  that  this  section 
should  be  construed  so  as  to  Include  the 
weight  of  the  load  with  the  weight  of  the 
vehicle,  as  above  set  out,  the  very  opposite 
of  what  the  statute  says. 

"If  a  statute  is  plain,  certain,  and  unambigu- 
ous, to  that  no  doubt  arises  from  its  own  terms 
as  to  its  scope  and  meaning,  a  bare  reading  suf- 
fices; then  interpretation  is  needless."  Lew- 
is' Sutherland  Stat.  Oon.  {  363. 

This  is  a  penal  statute,  and  if  its  provi- 
sions needed  construction  that  most  favorable 
to  the  accused  would  be  adopted.    Id.  {  524. 

It  may  be  that  this  statute  is  unwise  ana 
was  not  well  considered  in  its  enactment,  and 
wUl  cause  unreasonable  injury  to  the  roads 
of  the  state;  but  it  is  not  a  function  of  the 
courts  to  pass  upon  the  wisdom  of  the  laws. 

[2]  We  are  of  the  opinion  that  the  com- 
plaint and  warrant  under  which  the  petition- 
er is  held  do  not  charge  an  offense,  and  there- 
fore the  Justice  of  the  pence  did  not  have, 
and  the  criminal  court  of  Ohio  county  does 
not  have,  Jurisdiction. 

Writ  granted. 

(88  W.  Va.  167) 
SIZEMORE  V.  ROACH  et  al.     (No.  4121.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

March  8,  1921.) 

fSyllahus  by  the  Court.) 

1.  Taxation  ^=s>766— General  reoordino  statutes 
applioable  to  tax  deeds  and  acknawledoment 
necessary. 

The  general  recording  statutes  of  this  state 
are  applicable  to  tax  deeds,  and  unless  prop- 
erly acknowledged  by  the  recorder  or  other  of- 
ficer authorized  by  law  to  execute  such  deeds 
so  as  to  be  properly  admitted  to  record,  they 
will  be  inoperative  to  pass  the  title  to  the  land 
sold  and  thereby  sought  to  be  conveyed. 

2.  Acknowledgment  ^=s>20( I)— Recorder,  when 
grantor  In  tax  deed,  cannot  certify  his  own 
acknowledgment. 

The  grantor  in  such  tax  deeds,  though  the 
recorder,  can  not  lawfully  take  and  certify  bis 
own  aclmowledgment,  and  his  attempt  to  do  so 
should  be  regarded  as  abortive  and  unavailing. 

3.  Evidence  ^=:»370(6)  —  Deed  properly  ac- 
knowledged and  recorded  prima  fade  evidence 
of  admission  to  record. 

A  deed  properly  acknowledged  and  spread 
upon  the  record  of  deeds  is  prima  fade  evi- 
dence of  its  having  been  admitted  to  record, 
although  the  record  shows  no  other  act  of  the 
recording  officer  in  admitting  the  same  to  rec- 
ord. 
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4.  Appeal  and  error  ^^715(1)-- Deed  not  ap- 
pearing in  certlltoate  of  evidence  as  having 
been  admitted  to  evidence  cannot  be  supplied 
by  certified  copy. 

A  deed  found  among  the  papers  of  an  eject- 
ment suit  but  not  appearing  in  the  certificate 
of  evidence  to  have  been  admitted  in  evidence 
can  not  be  supplied  by  a  certified  copy  of  such 
deed  found  among  the  papers  in  the  trial  court. 

Error  to  Circuit  Court,  Wyoming  County. 

Action  by  J.  F.  Sizemore  against  John 
Roach  and  others.  Judgment  of  nil  capiat, 
and  plaintiff  brings  error.    Affirmed. 

Wirt  Dunlap,  and  R.  E.  Hughes,  of  Char- 
leston, for  plaintiff  in  error. 

J.  Albert  Toler,  of  Pineville,  for  defend- 
ants in  error. 


MILLER,  J.  In  an  action  of  ejectment 
defendant  demurred  to  the  plaintiff's  evi- 
dence, and  the  judgment  of  nil  capiat  now 
complained  of  was  pronounced* 

The  land  sued  for  was  in  two  parcels, 
parts  of  a  300-acre  tract,  and  aggregated 
about  60  acres,  situated  in  Wyoming  Coun- 
ty. Plaintiff  undertook  to  deraign  his  title 
to  these  tracts  through  sundry  mesne  con- 
veyances back  to  the  State  under  a  tax  deed 
from  James  Cook,  Recorder,  dated  November 
16,  1870,  to  Hamilton  Ray  for  the  300  acres; 
hut  when  plaintiff  offered  In  evidence  not  the 
original  but  the  record  of  the  deed  spread 
upon  the  deed  book  of  the  said  county,  de- 
fendant objected,  but  the  objection  was  over- 
ruled and  the  record  of  the  deed  admitted. 
Though  objected  to  and  the  objection  over- 
ruled, the  objection  is  relied  on  by  defendant 
in  support  of  the  judgment  complained  of. 

Two  grounds  of  objection  were  interposed: 
First,  that  the  deed  recited  on  its  face  that 
Leroy  B.  Chambers  was  the  purchaser  and 
that  on  June  27,  1870,  he  had  transferred 
and  assigned  his  purchase  to  the  said  Hamil- 
ton Ray  for  a  valuable  consideration,  but 
that  as  the  evidence  of  said  assignment,  if 
any,  was  not  shown  in  evidence  and  cham- 
bers had  not  joined  in  the  deed  to  Ray,  the 
deed  was  incompetent  to  show  title  in  Ray; 
second,  that  the  record  of  the  deed  did  not 
show  it  had  ever  been  acknowledged  by  said 
Cook,  Recorder,  so  as  to  be  admissible  for 
record,  wherefore  ineffective  to  transfer  title. 
The  only  evidence  found  on  the  record  of  the 
deed  to  show  its  admissibility  and  effect  to 
transfer  title  is  as  follows: 

''Wyoming  County  Recorder's  Office,  the  26th 
day  of  June,  1871: 

"A  deed,  from  the  Recorder  of  Wyoming 
County  to  Hamilton  Ray,  dated  the  16th  day 
of  November,  1870,  conveying  300  acres  of  land 
in  said  county,  was  this  day  presented  in  this 
office,  acknowledged  for  record,  stamped  and 
admitted. 

'A  copy.        Teste:    James  Cook,  Recorder." 
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As  to  the  first  ohjection.  If  the  deed,  be- 
cause of  the  second  objection  thereto,  was 
•  not  evidence  for  want  of  proper  acknowledg- 
ment and  proper  record  thereof  we  need  not 
respond  to  the  first  objection,  for  it  can  not 
be  allowed  as  evidence  of  anything  mention- 
ed therein.  Sometimes  deeds  over  thirty 
years  old  reciting  facts  such  as  heirship  etc. 
When  relied  on  with  possession  become  evi- 
dence of  those  facts.  Wilson  v.  Braden,  56 
W.  Va.  372,  375,  49  S.  B.  409,  107  Am.  St. 
Rep.  927.  But  if  the  record  of  the  deed  in- 
volved here  is  not  evidence  for  any  purpose, 
we  can  not  look  to  it  for  evidence  of  the 
facts  recited 

The  controlling  question  then  is,  was  the 
record  of  the  deed  properly  admitted?  It 
shows  no  acknowledgment  by  the  recorder 
unless  his  own  certificate  quoted  constituted 
such  acknowledgment  The  statute,  chapter 
31,  Code  1868,  then  in  force,  did  not  in  spe- 
cific terms  require  the  deed  of  the  recorder 
to  be  acknowledged  as.  a  condition  of  its  be- 
ing admitted  to  record,  but  to  be  effective  to 
transfer  the  title,  section  25  thereof  required 
that  the  purchaser  should  have  obtained 
such  deed  and  caused  the  same  to  be  admit- 
ted to  record.  So  that  unless  this  deed  was 
properly  admitted  to  record,  the  title  did  not 
pass,  and  it  was  improperly  admitted  as  evi- 
dence for  any  purpose,  plaintiff  not  relying 
thereon  as  color  of  title  and  possession 
thereunder.  In  Black  on  Tax  Titles,  f  393. 
it  is  said: 

"It  is  probable  that,  in  the  silence  of  the  stat- 
ute on  the  precise  point,  a  tax  deed,  executed 
by  the  proper  officer,  in  order  to  be  prima  facie 
evidence  of  the  title  in  the  grantee,  must  be 
proved  or  acknowledged  as  provided  in  the 
general  law  concerning  conveyances.'* 

[1]  In  State  v.  Harman,  57  W.  V-a.  447, 
452,  50  S.  E.  828,  construing  the  provision  of 
the  Code  of  1868  Involved  here,  we  decided 
that  the  general  recording  statute  requiring 
acknowledgment  as  a  condition  of  admitting 
deeds  and  other  writings  to  record,  aiH>lied 
to  tax  deeds,  and  that  unless  acknowledged 
or  proven  as  required  thereby,  they  can  not 
be  recorded,  and  that  If  recorded  without 
such  acknowledgment  or  proof,  they  pass  no 
title.  A  statute  of  Missouri,  substantially 
like  ours,  was  construed  in  the  same  .way  in 
Steirlin  v.  Daley,  37  Mo.  483.  And  in  Vir- 
ginia it  has  likewise  been  held  that  a  tax 
deed  must  be  acknowledged  by  the  clerk, 
else  it  is  unavailing.  Leftwich  v.  City  of 
Richmond,  100  Va.  164,  40  S.  E.  651. 

[2]  But  does  the  certificate  of  the  record- 
er amount  to  an  acknowledgment  by  him? 
If  so  construed,  it  would  be  the  act  of  the 
recorder  acknowledging  his  own  deed  before 
himself,  an  abortive  act  and  unavailing.  Da- 
vis V.  Beazley,  75  Va.  491 ;  Leftwich  v.  Cltj 
of  Richmond,  supra ;  Tavenner  v.  Barrett,  21 
W.  Va.  656.    So  we  hold  that  the  record  of 
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this  deed  was  not  admissible,  and  though  ad- 
mitted was  properly  ignored  on  the  demur- 
rer to  the  evidence. 

[3]  The  next  paper  relied  on  by  plaintiff 
and  admitted  over  defendant's  objection  is 
the  recorji  of  what  purports  to  be  a  deed 
from  Hamilton  Ray,  signed  H.  Ray,  to  Jane 
Bower,  dated  September  28,  1871.  Objection 
to  the  admission  of  this  deed  as  spread  upon 
the  deed  book  produced  by  the  derk  of  the 
county  court  was  that  though  purporting  to 
tiave  been  acknowledged  before  James  Cook, 
Recorder,  it  shows  no  order  by  him  admit- 
ting the  same  to  record.  Is  such  order  en- 
dorsed on  the  deed  and  recorded  essential  to 
the  validity  of  the  deed  so  as  to  make  the 
record  evidence  of  the  deed  and  act  of  the 
recorder?  Section  7,  chapter  73,  Code  1868, 
required  the  recorder  in  recording  deeds  and 
other  writings  to  record  all  certificates  of 
privy  examinations  or  acknowledgments,  and 
all  plats,  schedules  and  other  papers  thereto 
annexed  or  thereon  endorsed;  but  we  find 
nothing  in  the  then  or  present  statute  re« 
quiring  the  recording  oflScer  to  record  along 
with  such  instruments  his  order  admitting 
them  to  record,  though  it  is  no  doubt  the 
practice  to  do  so.  In  Fouse  v.  Gilflllan,  45 
W.  Va.  213,  227,  32  S.  B.  178,  it  was  decided 
that  the  certificate  of  the  clerk  of  the  county 
court  admitting  to  record  a  certain  contract, 
and  identifying  it  as  dated  June  25,  1892, 
the  date  of  the  original,  but  which  had  been 
modified  September  26,  1892,  was  a  sufficient 
identification  of  the  whole  contract  for  the 
purpose  of  the  recordation  thereof,  as  the 
addendum  or  modification  thereof  was  what 
It  purported  to  be,  "a  modification  of  the 
agreement  made  on  June  25^  1892,"  consti- 
tuting together  the  whole  of  the  agreement. 
In  the  absence  of  any  statute  requiring  the 
record  to  show  the  act  of  the  clerk  in  admit- 
ting to  record  a  deed  or  other  Instrument, 
we  think  that  the  fact  that  such  instrument 
is  actually  on  the  record  is  at  least  prima 
facie  evidence  of  the  admission  thereof  to 
record,  and  that  the  deed  of  September  28, 
1871,  was  properly  admitted  in  evidence. 

[4]  Another  serious  obstacle  in  the  way  of 
plaintiff's  right  of  recovery  and  supporting 
the  Judgment  on  the  demurrer  to  his  evi- 
dence is  that  he  failed  to  connect  himself 
with  the  prior  deeds  and  title  relied  on.  The 
record  evidences  an  intention  to  do  so  in  the 
very  beginning  of  the  trial,  in  the  testimony 
of  W.  P.  Cook,  derk  of  the  county  court  He 
was  asked,  and  answered  as  follows: 

"Q.  Do  you  find  a  deed  from  Marinda  Size- 
more  to  James  F.  Sizemore?  A.  Yes,  sir.  Q. 
Just  read  the  description  of  that  tract  of 
land?" 

Further  than  this  the  record  is  silent  as  to 
any  such  deed.  It  does  not  appear  that  the 
witness  even  read  the  description  as  request- 
ed;   and  certainly  it  does  not  appear  that 


any  sudi  deed  was  offered  or  admitted  in  ev- 
idence. On  the  hearing  here  plaintiff's  coun- 
sel undertook  to  supply  the  omission  by  pre- 
senting to  us  what  purports  to  be  a  copy  of 
such  deed,  certified  by  the  clerk  of  the  cir- 
cuit court  as  a  paper  found  by  him  among 
the  papers  of  the  cause,  but  he  does  not  say 
it  was  a  part  of  the  demurrer  and  certificate 
of  the  evidence. 

The  foregoing  defects  in  plaintiff's  title 
would  be  sufficient  to  sustain  the  judgment 
on  the  demurrer  to  his  evidence,  and  it  ought 
to  be  afiSrmed  Unless,  as  plaintiff  insists,  the 
court  erred  in  denying  his  motion,  after  the 
court  had  announced  its  purxx)se  to  sustain 
the  demurrer,  for  leave  to  set  aside  his  Join- 
der therein  and  grant  him  a  new  trial.  The 
record  shows  no  motion  for  leave  to  take  a 
nonsuit.  Besides,  it  is  too  late  to  move  a 
nonsuit  after  a  case  has  been  submitted  to 
the  Jury.  Following  the  rule  of  practice  rec- 
ognized in  Frymier  v.  Lorama  Railroad  Co., 
76  W.  Va.  96,  99,  85  S.  E.  26,  we  might  per- 
haps, because  of  the  omission  of  the  plaintiff 
to  put  in  evidence  the  deed  to  him  from 
Marinda  Sizemore  and  husband,  if  that  was 
the  only  defect  in  his  title,  set  aside  the  de- 
murrer to  the  evidence  and  award  him  a  new 
trial.  But  because  of  the  fatal  defect  in  the 
record  of  the  deed  from  James  Cook,  Re- 
corder, of  November  16,  1870,  already  allud- 
ed to,  and  one  which  cannot  now  be  cured,  it 
would  serve  plaintiff  no  good  purpose  to 
grant  him  a  new  trial,  wherefore  he  has  not 
brought  himself  within  the  rule  requiring 
that  good  cause  be  shown  for  such  new  trial. 

Our  conclusion  Is  to  affirm  the  judgment. 


(8S  W.  Va.  187) 

WOODBRIDGE  V.  WOODBRIDGE  et  al. 

(No.  4008.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  8,  1921.) 

(^yUabu9  Ry   the  Court.) 

1.  Wills  $=>439— To  ascertain  Intent,  whole  pa- 
per will  be  considered  with  circumstances. 

The  purpose  of  construction  of  wills  is  to  as- 
certain the  intention  of  the  testator  as  express- 
ed in  the  instrument,  and  to  this  end  the  courts 
will  consider  the  whole  paper  together,  the 
apparent  purpose  sought  to  be  accomplished  by 
the  testator,  and  the  means  used  to  that  end, 
as  well  as  any  other  circumstances  •  disclosed 
by  the  wiU  which  aid  in  determining  such  in- 
tention. 

2.  Wilis  ^=9450— Language  will  be  considered 
In  sense  wliich  will  avoitf  conflict  witli  pre- 
vious provision. 

Where  in  a  will  the  testator  makes  use  of 
language  which,  according  to  one  construction 
thereof,  would  be  in  conflict  with  a  previous 
provision  in  the  will,  but  according  to  another 
construction,  of  which  the  language  is  equally 
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susceptible,  would  be  in  accord  with  the  former 
provision,  the  court  will  adopt  the  latter  con- 
struction, to  the  end  that  all  of  the  provisions 
of  the  will  may  be  made  harmonious,  and  the 
language  used  by  tiie  testator  given  effect 

3.  Wills  «=s>6l6(l)— Devisa  with  right  to  usa 
Inoame  and  to  sell  held  to  vest  a  life  estate. 
A  wiU,  devising  to  testatrix's  husband  all 
of  her  estate,  to  have  and  to  hold  so  long  as  he 
shall  Hve,  and  saving  and  granting  unto  him 
the  right  to  use  and  enjoy  the  income  thereof, 
and,  should  he  deem  it  proper,  to  sell  the  same 
for  liis  benefit,  or  to  increase  the  income  there- 
of, properly  construed,  vests  in  the  husband  a 
life  estate  in  such  property,  with  the  power  to 
sell  the  same  and  enjoy  the  income  from  the 
proceeds  of  such  sale;  the  corpus  of  the  prop- 
erty in  its  original  or  in  any  changed  form  be- 
longing to  the  remainderman. 

Appeal  from  Circuit  Oourt,  Wood  County. 

Suit  by  WUllam  D.  Woodbridge,  executor, 
against  William  D.  Woodbridge,  individually, 
Emma  Lyons,  and  others.  Decree  for  plain- 
tiff, and  defendant  Emma  Lyons  appeals. 
Affirmed  in  part  and  reversed  in  part. 

O.  M.  Hanna  and  Reese  Blizzard,  both  ct 
Parkersburg,  for  appellant. 

J.  W.  Vandervort,  of  Parkersburg,  and 
Brown,  Jackson  &  Knight,  of  Charleston,  for 
appellee. 

BITZ,  P.  The  sole  question  presented  for 
determination  upon  this  appeal  is  the  prop- 
er construction  of  the  third  paragraph  of 
the  will  of  Martha  Evans  Hopkins  Wood- 
bridge.    This  paragraph  is  as  follows: 

"Third.  I  give,  devise  and  bequeath  unto  my 
beloved  husband  William  Darling  Woodbridge, 
aU  of  my  estate  both  real  and  personal,  and 
mixed,  of  whatever  kind  and  character  and 
wherever  the  same  may  be  located,  he  to  have 
and  to  hold  the  same  so  long  as  he  shall  live, 
giving  and  granting  unto  him  the  right  to  use 
and  enjoy  the  income  thereof,  and  should  he 
deem  it  proper  to  sell  the  same  for  his  benefit 
or  to  increase  the  income  thereof  should  he, 
the  said  WUllam  Darling  Woodbridge  survive 


ft 


me. 


Following  the  above  paragraph  is  a  pro- 
vision that  should  testatrix's  husband  not 
survive  her,  or  should  they  both  die  as  a  re- 
sult of  the  same  accident,  her  estate  should 
pass  to  certain  persons  named.  The  testa- 
trix's husband  survived  liBr^  so  that  the 
paragraph  above  quoted  became  operative, 
and  the  question  here  Involved  is,  what  es- 
tate does  he  take  thereunder?  his  contention 
being  that  he  takes  absolute  title  to  the  per- 
sonal property,  and  a  fee  simple  in  the  real 
estate,  while  the  contention  of  the  heirs  at 
law  of  the  testatrix  is  that  he  takes  only  a 
life  estate  in  the  real  and  personal  prop- 
erty. 

[1 , 2]  It  will   be  observed   that  the  first 


part  of  the  paragraph  above  excerpted  clear- 
ly and  unmistakably  gives  to  the  husband 
of  the  testatrix  a  life  estate,  which  he  claims 
is  enlarged  into  a  fee  by  the  latter  provision 
OMiferrlng  upon  him  the  right  to  sell  the 
same  for  his  benefit,  or  to  increase  the  in- 
come thereof.  lie  contends  that  the  power 
to  sell  given  by  this  latter  clause  is  in- 
consistent with  any  limitation  upon  the  es- 
tate given  him,  and  he  must  therefore  be 
held  to  take  absolute  title  to  the  property^ 
while  the  heirs  of  Mrs.  Woodbridge  contend 
that  this  provision  is  inoperative  in  the  light 
of  the  language  used  in  defining  the  dbarac- 
ter  of  the  interest  devised  by  the  testatrix  to 
her  husband.  All  of  our  authorities  "agree 
that  the  purpose  of  all  construction  of  wills 
is  to  ascertain  the  intention  of  the  testator 
as  expressed  in  the  will,  and  this  intention 
will  be  gathered  from  a  consideration  of  all 
of  the  provisions  of  the  wiU,  the  apparent 
purpose  of  the  testator,  and  all  of  the  cir- 
cumstances surrounding  the  testator  and 
connected  with  the  object  of  his  bounty,  as 
well  as  the  subject  thereof.  There  are  many 
cases  in  our  books  in  which  wills  have  been 
construed,  but  a  perusal  of  them  lends  us 
little,  if  any,  assistance  in  arriving  at  the 
testatrix's  intention  in  this  case.  In  each  of 
the  cases  there  is  some  characteristic  which 
not  only  distinguishes  them  from  each  other,, 
but  distinguishes  them  from  the  case  we 
have  here,  and  about  the  only  rule  of  uni- 
versal application  which  we  are  able  to  de- 
duce is  that  the  intention  of  the  testator 
must  control,  and  this  intention  must  be 
gathered  from  a  consideration  of  all  of  the 
provisions  of  the  will,  keeping  in  mind  the 
apparent  purpose  sought  to  be  attained  by 
the  testator,  and  giving  effect  to  all  the  lan- 
guage used  in  case  this  can  be  done;  and 
where  some  of  the  language  used  is  so  in  con- 
flict with  other  provisions  contained  in  the 
will  as  that  both  cannot  stand,  that  provi- 
sion will  be  rejected  which  seems  least  in 
accord  with  the  general  object  sought  to  be 
accomplished* by  the  testator.  Stout  v.  Clif- 
ford, 70  W.  Va.  178,  73  S.  E.  816;  Hope 
Natural  Gas  Co.  v.  Shriver,  75  W.  Va.  401,  85 
S.  E.  1011 ;  Cresap  v.  Cresap,  34  W.  Va.  310, 
12  S.  E.  527 ;  Bartlett  v.  Patton,  33  W.  Va. 
71,  10  S.  E.  21,  6  L.  R.  A.  523;  Hinton  v. 
MUbum's  Ex'rs,  23  W.  Va.  166. 

[3]  Is  it  possible  to  construe  the  language 
used  by  the  testatrix  in  this  paragraph  so  a» 
to  make  all  of  the  provisions  harmonious? 
If  it  is,  it  is  our  duty  to  do  so,  for  we  must 
assume  that  the  testatrix  intended,  when  she 
used  the  language  she  did,  that  all  of  it 
should  have  some  effect.  If  we  find,  how- 
ever, that  there  are  provisions  which  are  sa 
inconsistent  with  others  that  both  cannot 
stand,  we  must  then  determine  which  of  the 
provisions  accomplishes  the  primary  purpose 
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sought  to  be  attained  by  the  testatrix,  and 
discard  the  other. 

The  contention  of  testatrix's  husband  that 
he  takes  an  absolute  estate  in  all  of  the 
property  of  his  deceased  wife  is  inconsistent 


erty  to  him  so  long  as  he  shall  live.  This 
would  have  indicated  a  life  estate,  bnt  she 
goes  further  and  gives  and  grants  the  right 
to  enjoy  the  income  thereof,  indicating  a 
peculiarity  of  the  testatrix  to  define  or  em- 


with  every  provision  in  this  paragraph  ex-   phaslze  her  expressions  by  the  \ises  of  equiv- 


cept  that  giving  him  the  power  of  sale.  In 
the  first  part  of  the  paragraph  the  testa- 
trix provides  that  he  shall  hold  the  same  so 
long  as  he  shall  live,  and  have  the  right  to 
use  and  enjoy  the  income  thereof,  thus  not 
only  by  one  expression  limiting  his  estate  to 
<me  for  life,  but  by  another,  which  might  be 
termed  an  equivalent  expression,  defining  the 
extent  of  that  life  estate ;  that  is,  the  right 
to  use  and  enjoy  the  income  arising  from 
the  property.  It  is  said  that  the  primary 
intention  of  the  testatrix  was  to  provide  for 
her  husband,  and  this  we  may  grant,  but 
how  did  the  testatrix  intend  to  make  this 
provision,  by  giving  him  her  property  ab- 
solutely, or  by  giving  him  the  income  aris- 
ing therefrom?  The  will  in  this  case  is  writ- 
ten entirely  by  the  testatrix,  and  upon  its 
face  it  indicates  that  she  was  a  woman  of 
much  more  than  ordinary  intelligence  and 
education,  and  if  she  had  the  intention  of 
giving  to  her  husband  the  absolute  title  to 
her  property  we  cannot  conceive  for  one  min- 
ute why  she  ever  resorted  to  the  use  of  the 
language  she  did.  One  of  most  ordinary  in- 
telligence, having  such  an  intention,  would 
simply  have  said  that  the  purpose  was  to 
give  the  property  to  the  object  of  her  bounty 
without  any  limitation. 

There  are  many  cases,  however,  which 
hold  that  where  an  absolute  power  of  sale 
and  disposition  is  coupled  with  a  provision 
granting  an  estate  for  life,  the  apparent  life 
estate  will  be  enlarged  into  a  fee  upon  the 
ground  that  the  power  of  disposal  of  the 
property  is  inconsistent  with  a  life  estate. 
And  this  may  be  true  in  those  cases  where 
it  is  plain  that  the  testator  intended  the 
I)ower  of  disposal  to  be  absolute.  That  in- 
tention does  not  appear  here.  An  absolute 
power  of  disposal  would  carry  with  it,  not 
only  the  right  to  sell  and  convey,  but  to  use 
and  dispose  of  the  proceeds  of  the  sale. 
Does  the  language  used  by  the  testatrix 
grant  this  power  in  this  case?  It  will  be 
noted  that  the  power  to  sell  is  limited,  and 
can  only  be  exercised  by  him  for  his  bene- 
fit, or  to  increase  the  income  ftom  the  es- 
tate. It  may  be  said  that  these  provisions 
mean  the  same  thing;  that  disposing  of  it 
for  his  benefit  is  simply  equivalent  to  dispos- 
ing of  it  for  the  purpose  of  increasing  the 
income,  and  that  they  stand  in  apposition. 
This  view  is  given  force  by  the  use  by  the 
testatrix  in  this  same  paragraph  of  two 
'  equivalent  expressions  to  define  the  life  es- 
tate with  which  she  desired  to  invest  her 
husband.    She  says  that  she  devises  the  prop- 


alent  expressions  immediately  following 
them.  Do  not  all  of  the  expressions  contain- 
ed in  this  will  lead  to  the  irresistible  conclu- 
sion that  in  using  the  language  "should  he 
deem  it  proper  to  sell  the  same  for  his  bene- 
fit or  to  increase  the  income  thereof"  the 
testatrix  gave  the  power  to  her  husband  to 
sell  the  real  estate  for  his  benefit,  that  is, 
to  increase  the  income,  and  not  to  consume 
or  use  up  the  corpus?  We  find  from  an  ex- 
amination of  other  provisions  of  the  will 
that  the  testatrix's  property  consists  large- 
ly of  urban  real  estate  in  a  growing  city. 
She  might  well  have  contemplated  that  in  the 
ordinary  course  of  progress  the  value  of  this 
real  estate  would  so  advance  that  the  re- 
turns received  from  it  would  be  in  no  wise 
commensuratoi  with  its  value,  and  a  life 
tenant  not  being  in  a  position  to  improve  it 
so  as  to  receive  the  more  adequate  return, 
would  be  denied  the  advantage  of  such  in- 
creased value,  while  if  he  had  the  power 
to  convert  the  real  estate  into  other  property 
he  could  make  his  income  commensurate 
with  the  value  of  the  property.  This  seems 
to  us  the  view  the  testatrix  must  have  had. 
We  do  not  think  she  intended  that  her  hus- 
band should  have  the  absolute  title  to  any 
of  this  real  property.  The  clause  giving  him 
the  power  to  sell  does  not  confer  upon  him 
the  absolute  right  of  disposal,  but  the  right 
to  change  the  form  of  the  property  if  a 
larger  income  could  be  secured  thereby. 
This  construction  would,  of  coui-se,  vest  in 
the  husband  of  the  testatrix  an  estate  for  his 
life  in  the  realty,  with  the  remainder  in  her 
heirs,  with  the  power  in  him  to  convert  the 
corpus  of  the  real  estate  into  other  forms 
of  property,  but  not  to  consiune  it,  and  it 
gives  effect  to  every  provision  without  doing 
violence  to  any  of  the  language  used. 

Appellee  insists  that  the  courts  cannot 
make  a  wUl  for  a  deceased  party,  but  must 
limit  their  functions  to  the  construction  of  a 
will  already  made,  but  he  loses  sight  of  the 
fact  that  he  is  insisting  upon  a  construction 
which  admittedly  defeats  the  clear  intention 
of  the  testatrix  as  expressed  in  the  will,  not 
once,  but  twice,  by  invoking  an  arbitrary  rule 
wliich  should  never  be  applied  so  long  as  the 
language  used  can  be  reconciled.  It  seems  to 
be  established  that  where  a  life  estate  is 
given  in  a  will  and  a  subsequent  unequivocal 
power  of  disposition  also  given,  the  latter, 
being  inconsistent  with  the  life  estate,  will 
prevail  and  have  the  effect  of  converting  the 
life  estate  into  a  fee.  Such  power  of  dispos- 
al must  be,  however,  clear  and  unequivocal, 
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as  positive  as  the  language  creating  the  life 
estate,  and  by  disposal  Is  meant  not  merely 
power  to  sell,  bat  the  right  to  consume  or 
use  the  proceeds  in  whatever  manner  the  de- 
visee desires.  The  clear,  positive  devise  of  a 
life  estate  makes  it  perfectly  apparent  that 
the  application  of  the  rule  of  construction 
invoked  by  the  appellee  would  defeat  at  least 
one  expressed  intent  of  the  testatrix,  and  the 
only  theory  upon  which  this  will  be  done  is 
that  there  is  another  repugnant  interest  just 
as  clearly  expressed.  If  the  apparent  conflict 
can  be  reconciled  and  effect  given  to  all  of 
the  language  used,  this  must  be  done  be- 
fore resorting  to  the  arbitrary  rule  which 
would  discard  part  of  the  language,  and  give 
effect  to  the  remainder. 

So  far  as  the  personal  property  is  con- 
cerned the  appellee  takes  the  same  absolute- 
ly, for  under  our  statute,  the  testatrix  hav- 
ing died  without  children,  he  is  the  sole  dis- 
tributee of  the  personal  estate,  and,  she  not 
having  disposed  of  the  remainder  by  will,  he 
takes  it  by  operation  of  law.  A  life  estate 
going  to  him  under  the  will  and  the  remain- 
der by  operation  of  law,  the  two  are  merged, 
and  give  him  the  absolute  property  In  the 
personal  estate. 

It  is  true,  this  may  be  In  a  sense  making 
testatrix's  husband  a  trustee  so  far  as  the 
remainder  in  the  real  estate  is  concerned, 
but  there  is  no  reason  why  this  cannot  be. 
We  are  not  unmindful  of  the  fact  that,  when 
the  legal  and  equitable  estates  vest  in  the 
same  party,  the  less  is  merged  in  the  greater 
and  ceases  to  exist,  but  that  condition  does 
not  arise  here.  The  estate  belonging  to  the 
testatrix's  husband  is  entirely  distinct  from 
the  estate  taken  by  her  heirs.  He  has  his 
life  estate  in  the  real  estate  entirely  sepa- 
rate from  the  remainder,  and  there  is  no  rea- 
son that  we  perceive  why  he  could  not  be 
a  trustee  so  far  as  the  remainder  is  concern- 
ed. He  is  not  the  beneficiary  of  the  trust, 
and  it  is  only  in  those  cases  where  the  bene- 
ficiary of  the  trust  is  also  the  trustee  that 
there  is  a  merger  of  the  two  estates,  as 
is  the  case  with  the  personalty  in  this  in- 
stance. 

We,  therefore,  reverse  the  decree  of  the 
circuit  court  so  far  as  it  holds  testatrix's 
husband  to  be  the  owner  of  the  real  estate 
in  fee,  and  euter  a  decree  here  holding  that 
the  clause  of  the  will  in  question  vests  a 
life  estate  in  testatrix's  husband  in  the  real- 
ty, with  i)ower  to  convert  the  same,  or  any 
part  of  it,  into  other  species  of  property 
yielding  a  larger  income,  and  that  if  this 
power  is  exercised  the  interest  of  the  parties 
in  such  property  will  be  the  same  as  in  that 
of  which  testatrix  died  seized,  and  affirm  the 
decree  to  the  extent  that  it  holds  appellee  to 
be  the  absolute  owner  of  the  personalty. 


(88  W.  Va.  181) 
WORRELL  V.  LUSK.     (No.  4136.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  8»  1921.) 

(Byllabw   fty  the  Court,) 

1.  Receivers  <&=9l75— Equity  has  Jurisdiction 
to  determine  title  to  fund  placed  in  hands  of 
general  receiver  in  action  at  law. 

There  is  jurisdiction  in  a  court  of  equity 
to  determine  the  title  to  a  fund  placed  in  the 
hands  of  its  general  receiver,  by  an  order  en- 
tered in  an  action  at  law,  to  await  and  abide 
determination  of  the  ownership  thereof  by  a 
suit  in  equity  to  be  brought  for  that  purpose. 

2.  Receivers  ^=9 1 78— General  reoefver  holding 
funds  pending  determination  of  ownership  In 
equity  an  informal  party,  though  not  Joinetf. 

In  such  case  the  general  receiver,  thongh 
not  named  as  a  party  in  the  bill,  nor  served 
with  process,  is  an  informal  party  to  the  equity 
suit. 

3.  Eminent  domain  #=5>I58— Rights  to  fund  is 
hands  of  general  receiver  determinable  by 
rules  applicable  to  speciflo  performance  of 
land  contract. 

If  relief  is  sought  in  sneh  a  Mil,  on  the 
ground  that  the  fund  is  phrt  of  the  compensa- 
tion for  land  taken  in  a  condemnation  proceed- 
ing, which  had  been  previously  purchased  by 
the  plaintiff  from  the  formal  defendant,  under 
an  executory  contract,  the  rights  of  the  par- 
ties are  determinable  by  the  rules  and  princi« 
pies  governing  specific  performance  of  con- 
tracts of  sale  of  real  property. 

4.  Eminent  domain  ^=»  1 53— Purchaser  not  en- 
titled to  speciflo  performance  not  entitled  to 
compensation  paid  into  court 

If  such  a  purchaser  under  a  contract  al- 
lowing reasonable  time  to  abstract  the  title, 
make  surveys,  etc.,  and  providing  for  consum- 
mation upon  completion  of  such  work;  delayed 
his  election  to  take  the  property  with  or  with- 
out an  abatement  from  the  purchase  money,  for 
a  period  of  four  or  five  years  to  the  detriment 
of  the  vendor,  upon  discovery  of  a  serious  de- 
fect in  the  title  to  the  property,  he  would  not 
have  been  entitied  to  specific  performance  of 
the  contract,  wherefore  he  is  not  entitled  to  a 
decree  for  any  port  of  the  money  paid  into 
court  in  the  condemnation  proceeding  as  com- 
pensation for  the  land  taken. 

5.  Vendor  and  purchaser  ^=>l44(i)— Condom- 
nation  of  lands  held  not  performance  of  land 
contract. 

If  in  sudi  case  the  condemnor  contracted 
with  the  vendee  for  purchase  of  the  land,  be- 
fore commencement  of  the  eminent  domain  pro- 
ceeding, and  instituted  it  against  both  vendee 
and  vendor,  upon  discovery  of  the  defect  in 
the  titie,  prosecution  of  such  proceeding  by 
the  assignee  Is  not  perfonmance  of  an  under- 
taking on  the  part  of  the  vendee,  as  part  of 
his  contract,  to  prosecute  a  summary  proceed- 
ing under  the  statute  in  the  name  of  the  ven- 
dor, as  guardian  of  infants  then  having  inter- 
ests in  the  land,  for  authority  to  convey  such 
interests;    nor  is  the  taking  of  the  laud   by 
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condemnation  performance  of  the  contract  by 
the  vendee  or  such  assignee. 

Appeal  from  Circuit  Court,  Wyoming 
County. 

Suit  by  Grover  C.  Worrell  against  Levi 
Lusk.  Decree  for  plaintiff,  and  defendant 
appeals.    Reversed  and  rendered. 

J.  Albert  Toler,  of  Pinevllle,  for  appellant 
E.  W.  Worrell,  of  Pinevllle,  for  a^iellee.' 

POFPENBARGBR,  J.  [1]  The  bill  In  this 
cause  seeks,  award  to  liie  plaintiff  of  a 
certain  sum  of  money  which  at  the  date  of 
the  filing  thereof  was  in  the  possession  of 
the  general  receiver  of  a  court  by  virtue  of 
an  order  of  the  court  entered  In  another  pro- 
ceeding, one  of  condemnation,  requiring  pay- 
ment thereof  to  him  lind  authorizing  him  to 
receive  it  On  a  demurrer  thereto  ladt  of 
jurisdiction  in  equity  is  urged.  Ground  of 
such  Jurisdiction  is  clearly  manifest  If  the 
plaintiff  is  entitled  to  tlie  specific  money  he 
seeks,  there  is  no  remedy  in  a  court  of  law 
by  which  he  can  obtain  it  His  purpose  is 
not  recovery  of  a  judgment  or  personal  de- 
cree against  the  defendant  He  asserts 
right  as  against  the  defendant,  to  certain 
money  not  in  his  possession  or  controL  If 
he  has  made  proper  parties  to  his  bUl,  his 
right  to  prosecute  this  suit  is  clear,  for  the 
law  court  does  not  afford  him  an  adequate 
remedy  nor  any  at  all  for  recovery  of 
the  particular  fund  in  controversy.  Yost  v. 
Wills,  86  W.  Va.  71,  102  S.  E.  728. 

[2]  No  necessary  party  has  been  omitted, 
unless  the  general  receiver  having  the  fund 
in  his  hands  is  such.  He  was  not  fiormally 
made  a  party,  but  the  bill,  treating  the  fund 
as  being  in  coiurt  prays  for  an  order  direct- 
ing him  to  pay  it  to  the  plaintiff.  From  the 
answer  to  an  amended  and  supplemental  bill 
whidi  does  not  sbow  the  exact  status  of 
the  fund,  and  the  evidence,  It  appears  that 
it  was  placed  in  the  hands  of  the  general  re- 
ceiver, by  an  order  entered  in  the  condem- 
nation proceeding,  to  await  and  abide  the  re- 
sult of  this  suit  which  had  not  then  been 


dating  the  condemnation  suit  At  the  date 
of  the  contract  an  option  in  its  Inception^ 
Lusk  and  his  wife  had  estates  In  the  lots?  for 
their  lives,  and  the  former  certain  shares  in 
remainder  by  inheritance  from  deceased 
children ;  all  of  the  children  having  original- 
ly owned  the  remainder  in  fee.  A  sale  of 
the  property  to  the  Virginian  Railway  Com- 
pany was  then  contemplated,  but  could  not 
be  consummated  without  Judicial  proceed- 
ings, on  accoimt  of  the  Infancy  of  some  of 
the  childroi.  In  anticipation  of  such  a  sale, 
after  prociu*ement  of  a  Judicial  order  author- 
izing conveyance  of  the  interests  of  the  in- 
fants, the  plaintiff  and  defendant  entered  in- 
to the  optional  contract  which  gave  the 
plaintiff  right  to  purchase  the  property 
within  90  days  from  the  date  thereof,  Au- 
gust 21,  1913,  and  further  provided  that  au 
acceptance  by  notice  in  writing  within  such 
period  should  convert  the  option  into  a  con- 
tract It  recited  purpose  to  sell  the  prop- 
erty ta  'the  railway  company,  bound  the 
plaintiff  herein  to  prosecute  the  suit  for  au- 
thority to  convey  the  interests  of  the  infants, 
and  provided  that  he  should  have  for  his 
services  such  amount  as  should  be  obtained 
from  the  railway  company  in  excess  of 
$2,800.  Worrell  gave  notice  of  his  accept- 
ance October  1,  1913,  after  having  condition- 
ally contracted  a  sale  of  the  lots  and  some 
other  pieces  of  pr(^)erty  to  tiie  railway  com- 
pany at  the  price  of  $5,200.  The  sununary 
proceeding  for  sale  of  the  interests  of  the 
infants,  conducted  in  the  name  of  Lusk,  the 
defendant  here,  as  guardian,  was  instituted 
and  prosecuted  to  the  point  of  readiness  for 
submission  to  the  court  Then,  on  discovery 
of  a  serious  defect  in  the  title  to  the  lots, 
which  were  part  of  the  property  involved  in 
Frantz  ▼.  Lester,  82  W.  Va.  328,  95  S.  E. 
945,  2  A.  L.  It  1558,  proceedings  were  susr 
pended.  At  an  earlier  date,  it  seems,  the 
railway  company's  acceptance  was  so  modi- 
fled,  or  it  may  have  been  originally  so  qual- 
ified, that  it  took  one  of  the  pieces  of  prop- 
erty, other  than  the  Lusk  lots,  at  $1,000  and 
fixed  the  price  of  the  Lusk  lots  at  $3,500. 


instituted,  but  was  then  contemplated  and  ;  ^.fter  discovery  of  the  defect,  a  condemna- 
tion proceeding  was  commenced  to  obtain  the 
title  to  the  Lusk  lots.  This  proceeding  was 
continued  and  carried  along  until  the  title 
of  Lusk  was  validated  by  the  decision  in 
Frantz  v.  Lester,  when,  by  agreement  the 
compensation  was  fixed  at  $4,500,  which  sum 
was  paid  into  court  Then  the  plaintiff  here- 
in demanded  $1,700  thereof,  the  excess  over 
$2,800.  His  demand  being  resisted  by  Lusk, 
the  court  ordered  said  sum  paid  to  its  gen- 
eral receiver  as  aforesaid.  In  the  meantime 
Lusk*s  wife  had  died,  and,  by  a  partition 
and  conveyances,  he  had  acquired  complete 
title  to  the  four  lots. 

Finding  for  the  plaintiff  on  all  issues  as 
to  the  existence  of  the  contract  and  its  terms 
and  conditions,  the  court  entered  a  decree 


commenced  immediately  afterward.  Hence 
the  fund,  though  not  originating  in  nor  grow- 
ing out  of  this  suit,  has  been  validly  plac- 
ed to  the  credit  thereof  in  the  hands  of  the 
general  receiver.  Having  received  the  mon- 
ey under  an  order  of  the  court  to  hold  until 
this  controversy  is  settled  by  a  final  decree, 
and  being  an  officer  of  the  court  he  is  in 
court  for  the  purposes  of  this  cause  and  may 
be  deemed  to  be  an  informal  party  thereto. 
[3]  The  fund  is  part  of  the  compensation 
paid  by  the  Virginian  Railway  Company  for 
four  lots  taken  for  its  purposes,  by  a  con- 
demnation proceeding  against  the  defendant 
Lusk,  andj  others,  tnduding  the  plaintiff, 
who  claimed  th^  status  of  purchaser  thereof 
from  Lusk  under  an  executory  contract  ante- 
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in  this  cause  awarding  the  plaintiff  $700 
of  the  amount  in  controversy,  on  the  theory 
ot  his  having  contracted  a  sale  of  the  pro]> 
f  erty  to  the  railway  company  at  the  price  of 
$3,500  and  his  right  to  the  difference  between 
that  sum  and  $2,800.  Both  parties  complain 
of  the  decree,  Lusk  by  this  appeal,  and  Wor- 
rell by  a  cross-assignment  of  error  based  on 
disallowance  of  his  claim  to  $1,000  of  the 
fund. 

Although  the  plaintiff  contracted  a ,  sale 
of  the  lots  to  the  railway  company  at  the 
price  of  $3,500,  neither  he  nor  the  railway 
company  would  pay  the  money  and  accept 
such  title  as  the  defendant  was  then  able  to 
convey.  This  he  admits  in  his  testimony, 
but  he  insists  that  the  contract  binding  the 
defendant  to  convey  good  title  subsisted 
pending  the  proceedings  for  perfection  of 
title,  which  was  accomplished  by  the  con- 
demnation suit  or  the  decision  in  Frantz  v. 
Lester.  Until  the  latter  suit  was  decided 
nothing  was  finally  or  irrevocably  settled. 
When  the  title  was  found  to  be  good,  the 
property  went  to  the  railway  company,  not 
by  virtue  of  the  contract  only,  nor  at  the 
price  previously  agreed  upoq,  but  by  virtue 
of  an  adjudication  based  upon  a  new  agree- 
ment as  to  the  price. 

At  the  date  of  the  contract  no  such  defect 
as  was  later  discovered  was  either  known  or 
suspected.  What  was  foreseen  amoimted  to  no 
more  than  necessity  of  a  simple  and  short 
proceeding  for  passage  of  the  title  of  the  in- 
fant owners.  For  his  services  in  that  pro- 
ceeding the  plaintiff  was  to  have  the  differ- 
ence between  $2,800  and  the  sale  price.  Al- 
though the  option  after  acceptance  became  a 
contract,  it  was  not  a  contract  unlimited  as 
to  time.  It  allowed  only  "a  reasonable  time  to 
abstract  title,  make  surveys,"  etc.  If  it  can 
be  said  to  have  been  closed  at  all,  as  made,  it 
was  not  closed  for  a  i>eriod  of  more  than  5% 
years.  When  the  abstract  was  made,  neither 
the  plaintiff  nor  the  railway  company  was 
willing  to  oonsunmiate  the  deal  by  payment 
of  the  money.  In  the  meantime  the  defend- 
ant's situation  had  undergone  a  detrimental 
change.  He  had  bought  prc^erty  in  another 
community,  expecting  to  pay  for  it  out  of 
the  purchase  money  of  the  lots,  and,  being 
unable  to  do  so,  had  been  forced  to  relinquish 
his  bargain.  On  his  return  he  denied  fur- 
ther liability  upon  the  contract  and  gave 
notice  of  his  intention  not  to  be  further 
bound  by  it  At  that  time  there  was  no  ten- 
der of  any  money,  and  presumptively  the 
plaintiff  would  not  then  have  paid  the  pur- 


chase price  and  accepted  a  deed,  for.  aa 
stated,  he  admits  unwillingness  to  accept 
anything  short  of  a  marketable  title. 

[4]  At  the  date  of  the  commencement  of 
the  condemnation  proceeding  the  contract 
was  unenforceable  as  made,  because  the  de- 
fendant's title  was  deemed  to  be  bad.  The 
defect  in  it  had  been  adjudged  to  be  fataL 
There  was  only  a  fighting  chance  to  sustain 
it  If  It  had  not  been  validated  in  Frantz  v. 
Lester,  it  would  have  been  void.  And  the 
inability  of  the  defendant  to  convey  good 
title  was  not  due  to  any  fault  of  his.  He 
was  an  Innocent  holder  of  a  bad  title,  one 
the  vendee  would  not  accept  Under  these 
circumstances,  he  could  not  delay  election  to 
take  such  title  as  the  vendor  could  convey, 
with  an  abatement  of  purchase  money,  or  to 
take  It  without  an  abatement  for  a  peilod 
of  four  or  five  years.  He  was  allowed  <mly 
a  reasonable  time  for  such  election,  and,  it 
not  having  been  made  within  such  time, 
specific  performance  of  the  contract  cannot 
be  enforced.  Neill  v.  Mcdung,  71  W.  Va. 
458,  76  S.  E.  878. 

[6]  Nor  can  this  result  be  avoided  on  the 
ground  of  perfection  of  title  by  prosecution 
of  the  condemnation  suit  That  was  no  part 
of  the  contract  and  was  not  within  the  con- 
templation of  the  parties  at  the  time  of  the 
execution  thereof.  The  service  undertaken 
as  consideration  for  the  advantage  in  the 
sale  was  not  fully  performed,  nor  was  the 
purpose  thereof  achieved  at  all.  There  was 
no  such  Judicial  sale  of  the  Interests  of  the 
infants  as  was  contemplated.  The  excess  in 
price  came,  not  from  the  services  of  the 
plaintiff,  but  as  the  result  of  an  adverse  pro- 
ceeding by  the  railway  company  and  delay 
of  consummation  until  the  title  was  validat- 
ed by  a  proceeding  not  in  contemplation  at 
all.  Nor  did  the  purchase  money  come  into 
the  hands  of  the  court  by  virtue  of  any  pur- 
chase by  the  plaintiff  or  any  sale  made  by 
him.  The  railway  company  paid  it  as  com- 
pensation for  land  taken  in  the  exercise  of 
the  power  of  eminent  domain. 

Our  conclusion  is  that  the  decree  con^ 
plained  of  will  have  to  be  reversed,  and  the 
prayer  of  the  defendant's  answer  for  award 
to  him  of  the  sum  of  money  in  controversy 
granted,  without  prejudice,  however,  to  any 
right  the  plaintiff  may  have  to  sue  for  dam- 
ages for  breach  of  the  contract  of  sale  or 
for  compensation  for  services  rendered  in 
the  transaction  out  of  whi<di  this  controversy 
arose.  Costs  In  this  court  as  well  as  in  the 
court  below  will  be  decreed  to  the  defendant 


W.Va.)  STEWART 

(106 
<88  W.  Va.  124) 

STEWART  V.  SENTER  ol  al.     (No.  3960.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 

March  8,  1921.) 

(Syllabus  hy  the  Cowrt.) 

I.  Judgment  ^=s>286— Judoment  against  defend- 
ant in  singular  valid  against  all  aseertainable 
defendants  If  oleariy  so  Intended. 

A  judgment  expressed  to  be  against  the 
**defendant,"  where  it  is  clear  from  the  con- 
text and  the  other  parts  of  the  record  that  "de- 
fendants" is  intended,  will  be  considered  and 
treated  as  a  valid  judgment  against  all  of  the 
defendants  if  they  can  be  ascertained  without 
ambiguity  from  the  caption  of  the  judgment, 
aided  by  other  parts  of  the  record.  The  omis- 
sion of  the. letter  *'s*'  from  the  word  defend- 
ant in  such  instance  will  be  treated  as  a  clerical 
error. 

2.' Judgment  ^=s>5 1 9^— Judgment  cannot  be  de- 
clared void  in  suit  to  enforce  on  grounds 
whioh  might  have  been  asserted  In  Judgment 
action. 

In  a  chancery  suit  to  enforce  the  lien  of  a 
judgment  against  real  estate  of  the  judgment 
debtor,  the  judgment  cannot  be  attacked  and 
declared  void  upon  grounds  which  might  have 
been  successfully  asserted  in  the  law  court 
upon  the  trial,  unless  the  judgment  debtor  al- 
leges and  proves  some  reason  founded  in  fraud, 
accident,  surprise,  or  some  other  adventitious 
circumstance  beyond  his  control  why  the  de- 
fense at  law  was  not  made. 

3.  Jodgment  ^s>9l6  —  Abstraot  of  Judgment 
alone  insuffldent  to  prove  Judgment  If  con- 
troverted. 

An  abstract  of  a  judgment  exhibited  with  a 
bill  in  equity  to  enforce  the  judgment  is  not 
sufficient  to  prove  the  judgment  if  controvert- 
ed, but,  if  the  judgment  in  full  is  brought  into 
the  case  by  some  other  pleading,  the  necessity 
of  proof  thereof  is  obviated. 

Appeal  from  Circuit  Court,  Wyoming 
CJotuity.        -r 

Suit  by  Mary  Stewart  against  B.  Bi.  Sen- 
ter  and  others.  Decree  for  defendants  on 
demurrer,  and  plaintiff  appeals.  Reversed 
and  remanded. 

F*  E.  Shannon,  of  Pineville,  for  appellant 
B.  W.  Worrell,  of  Pineville,  for  appellees. 

LIVELY,  J.  This  appeal  brings  up  for  re- 
view a  decree  of  the  circuit  court  of  Wyo- 
ming county  entered  the  22d  day  of  August, 
1919,  which  sustained  a  demurrer  to  and  dis- 
missed the  plaintiff's  bill. 

A.  M.  Stewart  died  testate  in  1910,  and 
shortly  afterwards  his  son,  B.  Harry  E. 
Stewart,  qualified  as  his  executor  with  E.  M. 
Senter,  J.  M.  Glenn,  and  G.  P.  Stewart  as 
sureties  on  his  bond.  Afterwards,  in  1013, 
B.  Harry  E.  Stewart  died  without  having 
settled  his  accounts  as  executor  of  his  fa- 
ther's estate,  and  J.  M.  Glenn  was  appointed 
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administrator  de  bonis  non  of  A,  M.  Stew- 
art's estate  and  administrator  of  B.  Harry  E. 
Stewart's  estate.  Mary  Stewart,  the  plain- 
tiff, was  a  daughter  and  one  of  the  heirs  and 
distributees  of  A.  M.  Stewart.  She  filed  her 
declaration  in  the  circuit  court  of  Wyoming 
county  at  April  rules,  1918,  against  J.  M. 
Glenn  as  admlnLstrator  of  B.  Harry  E.  Stew- 
art, E.  M.  Sonter,  J.  M.  Glenn  In  his  own 
right,  and  George  P.  Stewart,  alleging  the 
death  of  A.  M.  Stewart,  the  appointment  of 
B.  Harry  E.  Stewart  as  his  executor  with 
the  other  defendants  as  sureties,  Hie  subse- 
quent death  of  B.  Harry  B.  Stewart,  and  the 
appointment  and  qualification  of  J.  M.  Glenn 
as  administrator  de  bonis  non  of  A.  M.  Stew- 
art. The  declaration  does  not  specifically 
aver  that  J.  M.  Glenn  was  appointed  as  ad- 
ministrator of  B.  Harry  E.  Stewart,  but  It 
does  so  Inferentlally.  A  devastavit  was 
charged  with  consequential  damages  to  the 
plaintiff  of  $1,000.  On  August  21, 1918,  a  de- 
fault judgment  was  entered  against  the  de- 
fendants for  $550.97  and  costs,  and  after- 
wards, on  December  31,  1918,  an  abstract  of 
the  Judgment  was  recorded  In  the  judgment 
lien  docket.  An  execution  was  Issued  and 
returned  nulla  bona  on  October  7, 1918.  This 
suit  In  equity  was  instituted  and  the  bill 
filed  at  January  rules,  1918,  against  the  de- 
fendants, J.  M.  Glenn,  B.  M.  Senter,  George  P. 
Stewart,  and  Georgia  Glenn,  for  the  purpose 
of  enforcing  this  judgment  against  certain 
real  estate  owned  by  E.  M.  Senter  and  J.  M. 
Glenn.  Each  of  the  defendants,  with  the  ex- 
ception of  J.  M.  Glenn,  demurred  to  and  an- 
swered the  bill.  They  admit  the  rendition 
of  the  judgment  (which  they  charge  Is  In- 
valid), and  the  Issuance  and  return  of  the 
execution.  They  ask  for  affirmative  relief 
and  charge  that  the  judgment  sought  to  be 
enforced  by  the  bill  Is  null  and  void  for 
reasons  hereinafter  mentioned,  and  prayed 
for  an  injunction  against  the  plaintiff  to  pre- 
vent her  from  proceeding  further  In  the  col- 
lection of  her  purported  judgment.  To  these 
answers  the  plaintiff  demurred  and  filed  a 
special  replication.  Afterwards  an  amended 
bin  was  filed,  making  J.  M.  Glenn,  as  ad- 
ministrator of  the  estate  of  B.  Harry  E.  Stew- 
art, a  party.  On  August  22,  1919,  the  court 
heard  the  cause  upon  the  bill  and  exhibits, 
separate  answers  In  the  nature  of  a  cross- 
bill, the  demurrers  to  the  bill,  and  the  de- 
murrer and  replication  to  the  answers,  and 
came  to  the  conclusion  that  the  demurrer  to 
the  bill  should  be  sustained,  and  dismissed 
the  plaintiff's  bill,  giving  as  a  reason  there- 
for that  the  judgment  sought  to  be  enforced 
did  not  in  the  body  of  the  order  contain  the 
names  of  the  defendants. 

The  appellant  Insists  that  the  circuit  court 
erred  In  so  holding,  and  that  her  judgment  Is 
not  void  for  uncertainty.  The  judgment  Is 
as  follows: 
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"The  State  of  West  Virginia,  TVTiich  auea  for 
the  Use  and  Benefit  of  Mary  Stewart,  v.  J.  M. 
Glenn,  as  Administrator  of  B.  Harry  E.  Stew* 
art,  deceased,  E.  M.  Senter,  J.  M.  Glenn,  in  bis 
own  right,  and  George  P.  Stewart  In  Debt. 
Order.  This  day  came  the  plaintiff  by  its  at- 
torney, and  the  defendants,  who  were  duly  sum- 
moned, being  thrice  solemnly  called,  came  not. 
It  is  therefore  considered  by  the  court  that 
the  judgment  entered  in  the  derk's  office  of 
this  court  against  the  said  defendants  stand 
confirmed.  No  jury  being  required  by  the 
plaintiff,  the  court  proceeded,  in  lieu  thereof, 
to  ascertain  the  amount  that  the  plaintiff  is  en- 
titled to  recover  against  the  defendants  in  this 
action,  and,  having  heard  and  considered  the 
evidence,  doth  consider  that  the  plaintiff  re- 
cover, for  the  use  and  benefit  of  the  said  Mary 
Stewart,  against  the  defendant,  the  sum  of 
$550.07  damages,  aggregate  amount  of  principal 
and  interest  to  this  date,  with  interest  on  said 
sum  until  paid,  and  its  costs  by  it  in  its  suit 
in  this  behalf  expended,  induding  $10  attor- 
ney's fee." 

There  Is  nothing  uncertain  about  this  judg- 
ment except  the  uncertalDty  suggested  by  the 
lower  court  to  the  effect  that  it  did  not  con- 
tain the  names  of  the  defendants.  This  was 
not  necessary.  It  is  perhaps  better  form  to 
name  the  persons  against  whom  the  judg- 
ment is  rendered  in  the  order  or  decree.  How- 
ever, other  parts  of  the  record  may  be  in- 
sq;)ected  for  the  purpose  of  relieving  a  judg- 
ment of  any  real  or  apparent  obscurity. 
Clay  V.  Hildebrand,  34  Kan.  694,  9  Pac.  466 ; 
Fowler  v.  Doyle,  16  Iowa,  534;  Fleenor  v. 
Driskill,  97  Ind.  27 ;  Walker's  Ex'r  v.  Page, 
21  Grat.  <Va.)  636 ;  Black  on  Judgments  (2d 
Ed.)  g  123.  Numerous  authorities  hold  that 
a  judgment  against  tl)e  "defendant"  will  be 
sufficient  if  the  names  of  the  defendants  can 
be  ascertained  without  ambiguity  from  oth- 
er parts  of  the  record.  Black  on  Judgments 
(2d  Ed.)  §  116,  and  authorities  there  dted. 

[1]  It  is  well  settled  tliat  a  judgment 
against  the  "defendant"  is  not  defective  for 
uncertainty  where  the  record  discloses  that  it 
is  in  fact  a  judgment  against  two  defendants. 
Roach  V.  Blakey,  89  Va.  767,  17  S.  E.  228. 
These  decisions  are  based  on  reason  and 
sound  policy.  All  of  the  parties  defendant 
are  named  in  the  caption  of  the  judgment 
order,  and  the  "defendants"  were  solemnly 
called,  and  came  not,  and  the  office  judgment 
was  confirmed.  The  court  in  lieu  of  a  jury, 
ascertained  the  amount  the  plaintiff  was  en- 
titled to  recover  from  the  '^defendants,"  and 
then  the  recovery  is  made  against  the  "de- 
fendant." It  is  apparent  from  the  face  of 
the  order  that  the  omission  of  the  letter  "s" 
from  the  word  "defendant"  is  a  clerical  er- 
ror. It  is  not  necessary  to  look  to  the  other 
parts  of  the  record  to  ascertain  against 
whom  this  judgment  was  rendered.  But  if 
we  look  to  the  summons,  the  declaration,  and 
the  execution  no  doubt  can  remain. 

"Where  a  judgment  gives  the  style  of  the 
cause,  at  its  head,  with  sufficient  definiteuess 


to  show  without  doubt  that  the  plaintiffs  and 
defendants  referred  to  therein  as  such  are  the 
same  individuals  that  are  named  and  designated 
as  such  in  the  declaration,  and  throughout  the 
proceedings  composing  the  record  in  the  cause,^ 
such  judgment  is  not  void  for  vagueness  or  in- 
definiteness  if  it  fails,  in  its  body,  to  give  the 
names  of  the  plaintiffs  and  defendants  for  and 
against  whom  it  is  rendered."  15  R.  G.  L.  p. 
697. 

Defendants  assert  that  the  judgment  is 
null  and  void:  (1)  Because  the  declaration 
does  not  show  that  any  specific  sum  of  mon- 
ey went  into  the  hands  of  B.  Harry  B.  Stew- 
art as  executor  of  A.  M.  Stewart;  (2)  be- 
cause plaintiff  did  not  recover  a  judgment 
against  J.  M.  Glenn  as  administrator  of  B. 
Harry  E.  Stewart  before  instituting  the  suit 
against  defendants;  (3)  because  on  the  trial 
no  evidence  was  offered  showing  a  devastavit 
of  the  estate  of  A.  M.  Stewart  by  his  execu- 
tor, B.  Harry  E.  Stewart.  These  are  all  de- 
fenses to  the  action  which  resulted  in  the 
judgment.  They  come  too  late  after  judg- 
ment We  cannot  open  that  law  proceed- 
ing now  to  hear  matters,  which,  had  they 
been  interx)osed,  would  possibly  have  pre- 
vented the  judgment  from  being  rendered. 
The  law  court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties.  All  were 
served  with  process,  and  all  stood  by  and 
permitted  a  judgment  by  default.  If  there 
was  a  detect  in  the  declaration,  it  is  too 
late  to  point  it  out  now.  If  the  suit  was 
instituted  prematurely,  before  something  else 
should  have  been  done,  some  other  suit  insti- 
tuted, or  some  other  judgment  rendered,  that 
was  a  matter  of  defense,  and  it  comes  too 
late  in  this  proceeding.  The  same  is  true  of 
the  assertion  that  the  judgment  was  not 
founded  on  proper  evidence,  or  that  evidence 
was  lacking.  No  fraud,  accident,  surprise  or 
extraordinary  condition  or  circumstance  is 
alleged  or  relied  upon  to  set  aside  the  judg- 
ment. 

[2]  The  law  is  so  firmly  settled  that  a 
judgment  of  a  court  of  competent  jurisdic- 
tion, so  long  as  it  stands  in  full  force  and 
unreversed,  cannot  be  Impeached  in  any  col- 
lateral proceeding  on  account  of  errors  or 
irregularities  not  going  to  the  jurisdiction, 
that  it  would  be  cumbering  the  reports  to 
cite  authorities  or  reiterate  the  reasons  on 
which  the  law  is  based.  It  is  equally  well 
settled  that  a  judgment  is  not  void,  or  open 
to  a  collateral  attack,  because  it  is  based  up- 
on an  erroneous  application  of  legal  princi- 
ples, or  insufficient  evidence,  or  the  remedy 
selected  was  one  not  properly  admitting  the 
relief  granted  in  the  judgment  or  decree. 
Insley  v.  United  States,  150  U.  S.  512, 14  Sup. 
Ct.  158,  37  L.  Ed.  1163 ;  Hendrlck  v.  Whitte- 
more,  105  Mass.  23. 

The  defendants  by  answer  in  the  nature  of 
a  cross-bill  set  up  these  defenses  and  pray 
for  an  injunction  against  the  assertion  of  the 
judgment.    The  demurrer  to  this  portion  of 
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"In  a  suit  in  equity,  brought  for  the  purpose 
of  enforcinfiT  a  judgment  lien,  which  judgment 
was  obtained  against  the  defendant  by  default, 
the  defendant  will  not  be  allowed  to  make  any 
defense  against  said  judgment  which  might 
have  been  successfully  made  in  a  court  of  law, 
unless  he  shows  some  reason  founded  on  fraud, 
accident,  surprise,  or  some  adventitious  cir- 
cumstance beyond  his  control  why  the  defense 
at  law  was  not  made/'  McNeera  Ex'rs  t. 
Auldridge,  84  W.  Va.  748,  12  S.  E.  851. 

Where  defenses  which  were  available  at 
law  are  set  up  in  equity  as  grounds  for  re- 
lief against  a  judgment  they  cannot  be  con- 
sidered. Hamsbarger*s  Adm'r  v.  Kinney,  13 
Grat  (Va.)  511;  Allen  v.  Hamilton,  9 
Grat.  (Va.)  255.  Where  defense  at  law  was 
prevented  because  of  acts  or  representations 
of  the  plaintiff,  or  the  result  of  fraud,  acci- 
dent, surprise,  or  other  adventitious  circum- 
stance beyond  the  control  of  the  party  com- 
plaining, equity  will  give  relief.  Shields  v. 
McClung,  6  W.  Va.  79;  Smith  v.  McLaln,  11 
W.  Va.  654 ;  Iron  Co.  v.  Quesenberry,  50  W. 
Va.  451,  40  S.  E.  487.  There  Is  nothing  of 
this  character  even  Intimated  In  the  answers. 

Appellees  insist  that  the  judgment  Is  null 
and  void  because  they  are  joined  as  defend- 
ants with  J.  M.  Glenn  as  adndnistrator  of  B. 
Harry  E.  Stewart,  deceased,  and  that  the 
judgment  against  J.  M.  Glenn  as  administra- 
tor, etc.,  is  .a  personal  judgment  against 
Glen,  under  the  authority  of  Thompson  & 
Uvely  V.  Mann.  53  W.  Va.  432,  44  S.  E.  246, 
and  Hall  v.  McGregor,  65  W.  Va.  74,  64  S.  E. 
736;  and  hence,  as  there  was  no  privity  of 
contract  between  Glenn  as  an  Individual  and 
themselves,  they  are  not  liable,  and  the  judg- 
ment against  them  Is  void  for,  that  reason. 
The  judgment  is  not  against  Glenn  as  ad- 
ministrator to  be  levied  on  the  goods  and 
chattels  of  his  decedent,  and  no  doubt  Is  a 
personal  judgment  against  him.  It  Is  possi- 
bly erroneous,  but  It  will  bind  him  individ- 
ually as  well  as  the  other  defendants.  The 
judgment  is  against  him  In  his  own  right, 
and  he  cannot  now  complain,  and  Is  not  com- 
plaining. If  there  was'  an  improper  joinder 
of  parties,  that  defense  should  have  been 
made  before  judgment. 

[3]  The  bill  exhibits  a  transcript  of  the 
judgment  taken  from  the  judgment  lien  dock- 
et to  prove  the  judgment.  This  did  not 
prove  the  judgment  Dickinson  v.  Railroad, 
7  W.  Va.  390.  But  the  defendant  Senter 
brought  into  the  record  the  full  judgment, 
as  an  exhibit,  and  the  court  heard  the  cause 
on  all  the  papers  and  proceedings.  We  think 
this  supplied  the  necessary  proof  of  judg- 
ment. 

The  decree  of  August  22,  1919  sustaining 
the  demurrer  to  the  bill  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


(88  W.  Va.  152> 
STATE  V.  ARRINGTON.  (No.  4150.) 


(Supreme  (Tourt  of  Appeals  of  West  Virginia. 

March  8,  1921.) 

(Syllabus  by  the  Cowrt.) 

1.  CriminaJ  law  ^=:»390— Accused  may  testify 
as  to  his  feelings  as  to  decedent  and  his  mo» 
tlvoe. 

In  a  trial  for  homicide,  where  one  of  the  is- 
sues is  self-defense,  it  is  competent  for  the  ac- 
cused to  testify  concerning  his  belief  and  feel- 
ings as  to  the  conduct  of  the  deceased  at  the 
time  of  the  killing,  and.  to  state  the  motive  or 
purpose  which  prompted  him  to  fire  the  fatal 
shot. 

2.  Homicide  C=>I90(7)— On  Issue  of  self-da* 
fense  uacommunloated  threats  against  aocus- 
ed  held  admissible^ 

Where  on  a  charge  of  homicide  the  excuse 
is  self-defense,  and  the  testimony  is  conflicting 
as  to  the  aggressor,  there  being  some  to  show 
that  it  was  the  deceased,  his  threats  against 
the  accused,  though  not  communicated  to  the 
latter,  are  relevant  and  admissible  to  show  the 
deceased's  attitude  of  mind  shortly  prior  to 
the  combat 

3.  Homldde  «s»  1 93— Evidence  that  deceased 
was  unarmed  admissible  on  Issue  ef  self-de* 
fense. 

Where  self-defense  is  an  issue  in  a  trial  for 
homicide,  evidence  that  the  deceased  was  un- 
armed at  the  time  of  the  killing  is  admissible. 


4.  Homicide  ^=:>I88 (7)— Deceased's  good  char- 
acter assumed  until  attacked  by  defense. 

Until  attacked  by  the  defense,  the  deceas- 
ed's character  .for  peaceable  and  quiet  conduct 
is  presumed  to  have  been  good,  and  the  state 
may  not  make  it  a  subject  of  primary  proof. 

5.  Homicide  ^=>I88(7)  —  Unoommunlcated 
threats  held  to  Justify  admission  of  evidence 
of  prior  good  character. 

But  evidence  of  uncommunicated  threats  by 
the  deceased  to  do  bodily  harm  to  the  accused 
constitutes  a  direct  attack  upon  his  reputation 
for  quiet  and  peaceable  conduct,  and,  in  con- 
junction with  other  testimony  tending  to  show 
some  aggression  on  his  part,  justifies  the  admis* 
sion  of  evidence  of  prior  good  character,  in 
order  to  create  a  countervailing  inference  that 
he  was  not  the  aggressor. 

Error  to  Circuit  Court,  Wyoming  Countj'. 

Ed.  Arrington  was  convicted  of  second  de- 
gree murder,  and  he  brings  error.  Beversed 
and  remanded. 

Grover  C  Worrell,  of  Mullens,  J.  M.  Mc- 
Grath,  of  Princeton,  and  R.  E.  Hughes,  of 
Charleston,  for  plaintiff  In  error. 

.  E.    T.   England,    Atty.    Gen.,    and    R,    A. 
Blessing,   Asst   Atty.    Gen.,   for  the   State. 

LTNCH,  J.  From  a  Judgment  of  12  years* 
imprisonment  In  the  penitentiary  upon  a  ver- 
dict of  a  jury  for  second  degree  murder,  Ed. 
AiTington,  defendant,  prays  to  be  released 


4t=»For  other  cases  see  same  topic  and  KBT-NUMBER  In  aU  Key-Numbered  Disests  and  Indexes 
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and  the  case  resubmitted  to  another  jury 
for  retrial.  He  shot  Mike  Yek  February  9, 
1020,  at  Iroquois,  Wyoming  county,  and  from 
the  wound  so  inflicted  Yek  died  a  moment 
later.  Those  who  witnessed  the  tragedy, 
besides  deceased,  were  Albert  Poy,  Oakey 
HelmandoUar,  and  defendant,  Arrlngton, 
each  of  whom  testified  In  the  order  named, 
Foy  on  behalf  of  the  state,  the  other  two  on 
behalf  of  the  defendant 

Foy's  version  of  the  affair  is  substantially 
this:  He  was  walking  along  the  street  about 
8  o'clock  in  the  evening,  and  had  just  passed 
defendant  and  HelmandoUar  going  in  the 
opposite  direction,  when  Yek  approached 
them,  Foy  then  being  not  more  than  18  feet 
distant  from  them.  He  heard  one  of  the 
two  men  say,  "Who  is  that?"  to  which  the 

other  responded,  "Some  d ^n  sneak,"  but 

was  nnable  to  determine  which  of  the  two 
was  the  questioner  and  which  made  the  re- 
sponse. Immediately  ''they  commenced  to 
mix  up  a  little,  •  •  •  and  this  fellow 
Yek  run  back  a  little  piece;  I  don't  know 
whether  Arrlngton  hit  him  or  not;  and  he 
(Yek)  had  his  hand  on  his  hip;  I  don't 
know  whether  he  had  his  hand  in  his  pock- 
et, or  whether  he  was  palling  up  his  pants. 
*  *  *  He  started  toward  Arrlngton,  and 
I'  saw  the  pistol,"  and  then  the  shot  was 
fired. 

HelmandoUar  and  defendant  substantially 
agree  in  their  statement  of  what  occurred. 
The  former  was  standing  not  more  than  12 
feet  from  Arrlngton  when  Yek  approached. 
According  to  their  story,  Yek  said  to  defend- 
ant, "Where  are  you  going?"  to  which  the 
latter  replied,  "I  am  going  up  the  road,"  and 

Yek   ro^onded,   "You   are   a   d d   liar," 

whereupon  a  confiict  occurred.  Yek  stepped 
back  a  few  paces,  then  started  towards  de- 
fendant with  his  hand  In  his  hip  pocket. 
The  latter  says  he  heard  some  one,  he  does 
not  know  who,  say  "Look  out,  E2d.!"  and  "I 
jerked  out  my  gun  and  shot." 

The  first  assignment  of  error  goes  to  the 
siifflcicncy  of  the  indictment,  but  we  see  no 
serious  defect  in  it,  and  defendant  has  not 
pointed  out  any.  The  next  assignment  like- 
wise was  not  discussed  by  defendant  or  re- 
lied on  by  him  before  this  court,  and  we 
are  unable  to  perceive  any  possible  ground 
of  prejudice  to  him  In  permitting  Mrs.  Yek 
to  state  what  little  she  knew  of  the  fatal 
shooting  of  her  husband,  namely,  the  hour 
when  he  left  home  to  go  to  the  store,  when 
next  she  saw  him  and  his  condition  at  that 
time,  the  location  of  the  wound,  his  age,  na- 
tionality, occupation,  and  children.  However, 
proof  of  the  number,  names,  ages,  and  condi- 
tion of  the  children  or  their  mother  can  have 
no  relevancy  to  the  issues  involved  In  a  trial 
for  homicide. 

[1]  Assignments  3,  4,  5,  and  6  present  the 
question  whether  the  court  erred  In  refusing 
to  permit  defendant  to  testify  before  the  jury 


as  to  his  purpose  in  firing  the  fatal  shot 
He  was  asked,  "Now  what  was  your  purpose 
in  firing  the  gun?"  The  court  refused  to  per- 
mit him  to  answer,  except  for  the  purpose 
of  completing  the  record,  and  his  reply  then 
was,  "To  save  my  own  life."  He  was  ask- 
ed further,  "Did  you  have  any  other  purpose 
in  firing  the  shot?"  and  after  a  similar  re- 
fusal to  permit  his  ans^-er  to  go  to  the  jury, 
he  replied,  on  the  record,  "No."  Since  mal- 
ice, express  or  implied,  is  an  essential  ele- 
ment of  murder  in  the  first  or  second  degree 
(State  V  Douglass,  28  W.  Va.  297 ;  State  v. 
Panetta,  85  W  Va.  212,  101  S.  E.  360 ;  State 
V.  Galford,  105  S.  E.  237),  defendant  had  the 
right  to  disprove  it  in  any  legitimate  man- 
ner. His  mental  attitude  towards  deceased 
at  the  instant  he  shot  was  material  to  his 
defense.  In  a  trial  for  homicide,  where  one 
of  the  issues  is  self-defense,  It  is  competent 
for  the  accused  to  testify  concerning  his  be- 
lief and  feelings  as  to  the  conduct  of  the  de- 
ceased at  the  time  of  the  killing,  and  to  state 
the  motive  or  puri>ose  which  prompted  the 
fatal  shot.  These  statements  should  have 
gone  to  the  jury,  to  be  considered  by  them  in 
connection  with  other  facts  and  circumstanc- 
es in  the  case,  and  to  receive  such  weight 
and  credence  as  in  their  opinion  they  merit- 
ed. State  V  Evans,  33  W.  Va.  417,  10  S.  B. 
792;  State  v.  Alderson,  74  W.  Va.  732,  82 
S.  E.  1021;    State  v.  Panetta,  cited. 

[2]  Assignments  7,  8,  9,  and  10  Involve 
questions  relating  to  the  admissibility  o<f 
threats  by  the  deceased  to  do  bodily  harm 
to  the  accused,  made  in  the  presence  of  other 
persons,  but  not  communicated  to  him.  E/vi- 
dence  of  communicated  threats  tends  to 
throw  light  upon  the  mental  attitude  of  the 
accused  towards  deceased,  while  uncommunl- 
cated  threats  serve  a  reverse  purpose,  name- 
ly, as  evidence  of  the  mental  attitude  of  the 
deceased  towards  the  accused.  Where  the 
chief  defense  of  the  latter  is  self-defense,  it 
is  of  prime  Importance  to  determine  which 
of  the  parties  to  the  combat  was  the  aggres- 
sor. If  the  accused,  then  undoubtedly  such 
threats  would  not  be  admissible,  for  his  ag- 
gression would  of  Itself  constitute  an  ex- 
press refutation  of  any  Implication  of  self-- 
defense  that  might  arise  from  threats  oi 
the  accused  But,  where  the  evidence  Is  cob- 
flicting  as  to  the  aggressor,  proof  tending  to 
show  the  state  of  mind  of  the  deceased  at 
a  time  not  unreasonably  remote  from  the 
date  of  the  combat  is  relevant  and  material 
in  determining  whether  or  not  it  was  he 
who  forced  the  fighting.  Uncommunicated 
threats,  of  course,  disclose  nothing  with  re- 
gard to  the  accused's  state  of  mind  at  the 
time  of  the  homicide,  but  they  possess  au 
evidentiary  value,  in  this,  that  they  show  a 
prior  mental  condition  of  deceased  which, 
if  continued  to  the  date  of  the  combat,  might 
have  prompted  him  to  carry  out  his  design. 
State  V.  Evans,  33  W.  Va.  417,  10  S.  B.  792 ; 
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State  V.  Latz,  85  W.  Va.  330,  101  S.  E  434 ; 
Wharton  on  Homicide  (3(1  Ed.)  §  246;  21 
Qyc.  893.  See,  also,  State  v.  Waldron,  71  W. 
Va.  1,  75  ^.  E.  558.  Prof.  Wigmore  In  his 
work  on  Evidence,  vol.  1,  §  110,  says: 

''Where  on  a  charge  of  homicide  the  excuse 
is  self-defense,  and  the  controversy  is  wheth- 
er the  deceased  was  the  aggressor,  the  deceas- 
ed's threats  against  the  accused  are  relevant. 
The  deceased's  design  to  do  violence  upon  the 
defendant  is  of  some  value  to  show  that  on  the 
occasion  in  question  he  did  carry  out,  or  at- 
tempt to  carry  out,  his  design.  Moreover,  it 
is  the  fact  of  his  design,  irrespective  of  its 
communication  to  the  defendant,  that  is  evi- 
dential." 

Because  of  the  ofiportnnity  afforded  toi 
abuse  of  this  character  of  evidence,  courts 
i^enerally  have  placed  certain  limitations  and 
restrictions  about  its  Introduction,  many 
holding  it  to  be  admissible  only  where  there 
is  some  other  evidence  of  an  aggression  by 
deceased.  1  Wigmore  on  Evidence,  §  111; 
1  Mlchie  on  Homicide,  S  190.  We  need  not 
now  determine  whether  such  a  limitation 
would  be  pr(H>er  in  every  case  and  under  all 
circumstances,  for  there  Is  in  this  case  evi- 
dence, not  much  perhaps,  but  some,  that  de- 
ceased took  an  active  part  In  the  fighting. 
The  state's  witness  Foy  admits  that  he  was 
advancing  upon  accused  at  the  instant  the  lat- 
ter shot  For  these  reasons  the  testimony 
should  have  been  admitted. 

[3]  The  eleventh  assignment  is  not  well 
taken,  because,  where  self-defense  is  an  Is- 
sue In  a  trial  for  homicide,  evidence  that 
the  deceased  was  unarmed  at  the  time  of  the 
killing  is  admissible.  21  Cyc.  955,  note  71; 
1  Michle  on  Homicide,  §  193(2). 

[4,  6]  The  remaining  assignments  of  error, 
in  so  far  as  they  are  material  upon  this  re- 
view, relate  to  the  admissibility  of  evidence 
of  the  previous  good  character  of  the  de- 
ceased. Introduced  by  the  state.  Until  at- 
tacked by  the  defense,  the  deceased's  char- 
acter for  peaceable  and  quiet  conduct  Is  pre- 
sumed to  have  been  good,  and  the  state  may 
not  make  It  a  subject  of  primary  proof.  1 
Wharton's  Criminal  Elvldence  (10th  Ed.)  § 
57;  IS  R,  C.  L.  Homicide,  §  219.  There  was 
no  evidence  admitted  at  the  trial,  on  behalf 
of  the  accused,  assailing  the  character  of 
the  deceased;  hence  the  court  erred  In  -per- 
mitting the  prosecution  in  rebuttal  to  Intro- 
duce evidence  of  his  good  character.  Until 
it  is  assailed,  the  presumption  is  that  it  was 
good,  and  no  proof  thereof  is  necessary.    But 


excluded  evidence  offered  by  the  defense  of 
uncommunicated  threats  of  the  deceased  to 
do  the  prisoner  harm,  and  upon  the  new  trial 
which  we  are  compelled  to  award  such  testi- 
mony doubtiess  will  again  be  offered.  Is 
not  that  a  sufficient  attack  upon  the  deceas- 
ed's character  to  Justify  the  admission  of  re- 
buttal testimony  of  his  good  character?  We 
think  it  Is.  As  already  noted,  evidence  of 
uncommunicated  threats  is  admissible  to 
show  the  attitude  of  mind  of  the  deceased, 
and  to  aid  the  Jury  in  determining  who  was 
the  aggressor  In  the  fight.  Such  testimony  1h 
a  direct  attack  upon  his  reputation  for  quiet 
and  peaceable  conduct,  and  evidence  of  goo<1 
character  In  that  regard  may  be  admitted  to 
rebut  it  and  to  create  a  countervailing  infer- 
once  that  he  was  not  the  aggressor.  Crawley 
v.  State,  137  Ga.  777,  74  S.  E.  537 ;  Vernon  v. 
State,  146  Gn.  715,  92  S.  E.  76 ;  State  v.  Vacos, 
40  Utah,  169,  120  Pac.  497;  Davis  v.  People, 
114  111.  86,  29  N.  E.  192;  Russell  v.  State.  11 
Tex.  Cr.  288 ;  Canon  v.  State,  59  Tex.  Cr.  398. 
128  S.  W.  141;  Berry  v.  State,  73  Tex.  Cr. 
203,  163  S.  W.  964;  Hussey  v.  State,  87  Ala. 
121,  6  South.  420 ;  Weaver  v.  State,  83  Ark. 
119,  102  S.  W  713 ;  State  v.  Feeley,  194  Mo. 
300,  92  S.  W.  663,  3  L.  R.  A.  (N.  S.)  351,  112 
Am.  St  Rep.  511;  1  Wharton's  Criminal 
Evidence  (10th  Ed.)  §  57;  21  Cyc.  908;  1 
Mlchie  on  Homicide,  S  163  (2b),  p.  683.  Again 
referring  to  Wigmore  on  Evidence,  vol.  1,  § 
63,  the  author  says: 

"When  the  issue  of  self-defense  is  made  in 
a  trial  for  homicide,  and  thus  a  controversy 
arises  whether  the  deceased  was  the  aggres- 
sor, one's  persuasion  will  be  more  or  less  af- 
fected by  the  character  of  the  deceased;  it 
may  throw  much  light  on  the  probabilities  of 
the  deceased's  action.  •  •  •  In  the  present 
use,  this  additional  element -of  communication 
is  unnecessary;  for  the  question  is  what  the 
deceased  probably  did,  not  what  the  defendant 
probably  thought  the  deceased  was  going  to  do. 
The  inquiry  is  one  of  objective  occurrence,  not 
of  subjective  belief." 

See,  also.  State  v.  Waldron,  71  W.  Va.  1, 
75  S.  E.  558.  Generally,  as  Prof.  Wigmore 
suggests,  in  order  to  avoid  abuse,  there 
ought  to  be  some  other  appreciable  evidence 
of  the  deceased's  aggression  before  such  char- 
acter evidence  should  be  admitted ;  but  evi- 
dence of  the  threats  introduced  by  the  de- 
fense, and  other  testimony  relating  to  his  ac- 
tive part  In  the  fight,  are  sufficient  to  Justify 
its  admission  in  this  case. 

For  the  reasons  stated,  we  reverse  the 
Judgment,  set  aside  the  verdict,  and  award 


we  have  Just  held  that  the  court  improperly  |  defendant  a  new  trial. 
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(88  W.  Va.  158) 

MORRISON  V.  SMITH-POCAHONTAS 
COAL  CO.     (No.  4060.) 

(Supreme  C^ourt  of  Appeals  of  West  Virginia. 

Oct.  26,  1920.    On  Rehearing, 

March  8,  1021.) 

(SvlUihut  hy  the  Court,) 

1.  Continuance  <e=>30— After  triaJ  ameniiment 
to  conform  to  proof  court  may  properly  pro- 
ceed with  trial. 

If  doring  the  progress  of  a  trial  it  becomes 
necessary  to  amend  the  declaration  so  as  to 
make  it  conform  to  the  proof,  as  may  properly 
be  done  pursuant  to  section  8  of  chapter  131 
(sec.  4912)  of  the  Code,  it  is  not  error  for  the 
court  to  proceed  with  the  trial,  notwithstanding 
objection  thereto  by  the  opposite  party,  unless 
upon  motion  made  and  for  good  cause  shown 
for  a  continuance. 

2.  Master  ami  sorvant  ^=s>264(6)— Proof  hdil 
admlsslhie  uniler  averments  as  to  Instructing 
inexperienced  employee. 

Where  in  a  suit  by  an  employee  for  person- 
al injuries  due  to  the  alleged  negligence  of  de- 
fendant the  primary  act  of  negligence  alleged 
is  the  failure  of  defendant  to  instruct  plaintiff, 
inexperienced  and  ignorant  of  the  dangers  in- 
cident to  his  employment,  in  relation  thereto 
and  how  to  avoid  the  same,  evidence  of  all  such 
incidental  facts  and  circumstances  as  fairly 
tend  to  establish  the  fact  of  such  negligence 
and  the  manner  in  which  his  injuries  were  sus- 
tained is  admissible  without  specific  averment 
thereof. 

3.  Master  and  servant  ^=s>95— Failure  to  re- 
quire statutory  affldavit  as  to  aoe  not  excused 
by  mlsrepreeentatlons. 

Neither  the  appearance  of  an  employee  nor 
the  fact  that  he  or  his  parent  or  guardian  mis- 
represented his  age  will  excuse  the  owner  of  a 
coal  mine  for  failure  to  require  the  necessary 
affidavit  of  the  parent  or  guardian  required  by 
section  25  of  chapter  15H  of  the  Code  of  191S. 

4.  Appeal  and  error  «=» 1 79 (I)— Question  not 
falriy  presented  or  arising  from  the  record 
Is  not  ground  for  reversal. 

A  question  not  fairly  presented  or  arising 
upon  the  record,  though  made  a  point  of  er- 
ror in  this  court,  will  not  be  considered  or  re- 
garded as  ground  for  reversal. 

5.  Master  and  servant.  ^=>366--Payment  of 
premiums  into  compensation  fund  no  protec- 
tion against  unlawful  employment. 

Payment  of  premiums  into  the  workmen's 
compensation  fund  of  this  state  will  not  protect 
an  employer  against  the  action  of  an  infant 
unlawfully  employed  by  him  in  a  coal  mine.  In 
such  case  the  rights  and  liabilities  of  employer 
and  employee  are  controlled  by  the  common- 
law  principles  applicable  to  master  and  servant. 

On  Rehearing. 

6.  infants  ^=»i4— Boy  over  14  and  under  16 
may  not  be  employed  In  mine  while  schools 
are  in  session,  though  parents  domiciled  else- 
where. 

Notwithstanding  the  provisions  of  section 
69,  chapter  45  of  the  Code,  limiting  the  right 


to  attend  the  free  schools  and  receive  instruc- 
tion therein,  in  any  district  or  independent  dis- 
trict, to  those  who  reside  thei:ein  with  intent 
to  make  such  district  their  home,  a  boy  over 
the  age  of  fourteen  and  under  the  age  of  six- 
teen years  may  not  be  employed  in  any  coal 
mine  in  this  state  while  the  schools  of  the 
district  in  which  such  mine  is  located  are  in 
session,  although  the  domicil  of  his  parents  is 
in  another  district  or  state. 

Error  to  Circuit  Court,  Wyoming  County. 

Action  by  Banner  Morrison,  an  Infant,  etc.* 
against  the  Smith-Pocahontas  Coal  Company. 
Judgment  for  plaintifl,  and  defendant  brings 
error.    Affirmed. 

Toler  &  Moran,  of  Mullens,  for  plaintiff  in 
error. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  defendant  in  error. 

MILLER,  J.  The  purpose  of  the  present  writ 
Is  to  review  and  reverse  the  judgment  below 
in  favor  of  plaintiff  for  ?8,000.00,  for  person- 
al injuries  sustained  while  employed  in  de- 
fendant's coal  mine. 

At  the  time  of  plaintiff's  injuries,  accord- 
ing to  the  declaration  and  proof,  he  was  an 
infant  between  the  ages  of  fourteen  and  six- 
teen. The  declaration  is  in  two  counts,  the 
first  averring  as  the  sole  act  of  negligence  the 
employment  of  plaintiff  by  defendant  while 
the  public  schools  of  the  district  in  which  he 
lived  were  actually  in  session,  contrary  to 
the  statute  in  such  cases  made  and  provided. 
The  second  count  avers  the  failure  of  defend- 
ant to  pay  Into  the  workmen's  compensation 
fund  the  premiums  prescribed  by  law,  plain- 
tiff's employment  contrary  to  law  as  averred 
in  the  first  count,  his  inexperience  and  his 
Incapacity  because  thereof  to  comprehend  the 
dangers  and  hazards  incident  to  his  employ- 
ment, and  the  negligence  of  defendant  to  use 
all  reasonable  care  and  caution  to  instruct 
him  as  to  the  manner  In  which  he  should  per- 
form his  work,  and  to  warn  him  as  to  the 
dangers  attending  his  employment,  by  reason 
whereof  he  sustained  the  injuries  of  which 
he  complains. 

The  record  shows  no  demurrer  to  the  dec- 
laration or  either  count  thereof,  except  that 
after  the  jury  had  been  sworn  to  try  the 
issue  joined  on  defendant's  pl^ea  of  not  guilty, 
and  during  the  trial,  when  plaintiff  was  per- 
mitted to  amend  each  count  so  as  to  make 
the  allegata  and  probata  agree  as  to  the  man- 
ner In  which  he  sustained  his  injuries,  the 
defendant  demurred  generally  to  the  declara- 
tion as  amended,  not  to  each  count  thereof, 
which  was  overruled,  and  the  trial  thereon 
was  proceeded  with  to  verdict  and  judgment 

[11  The  first,  second  and  third  points  of 
error  relied  on  are  without  merit.  The  first 
and  second  relate  to  the  question  of  vari- 
ance between  the  allegata  and  probata  as  to 
the  particular  manner  in  which  plaintiff  su»> 
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tained  his  Injuries,  cured  as  we  have  shown  r  lawful  for  him  to  be  employed  In  or  about  A 


by  the  amendments  of  the  declaration  during 
the  trial.  The  third  point  relates  to  the 
action  of  the  court,  after  the  amendments^ 
in  proceeding  with  the  trial  over  the  objec- 
tion of  defendant  Citing  and  relying  on 
the  case  of  Travis  v.  Peabody  Insurance  Co., 
28  W.  Va.  583.  That  case  has  been  substan- 
tially overruled  in  the  late  case  of  Keen  v. 
Brewing  Co.,  69  W.  Va.  94,  70  S.  B.  1098, 
holding  that  the  question  for  which  that  case 
is  cited  did  not  arise  therein,  and  that  the 
point  was  obiter.  The  latter  case  gives  prop- 
er construction  to  our  statute  on  the  subject, 
section  8,  chapter  131  (sec.  4912)  of  the  Code. 
This  statute  permits  amendments  to  plead- 
ings to  meet  the  very  case  presented  here,  a 
variance  between  averment  and  proof,  and 
provides  that  a  continuance  not  a  matter  of 
right  need  not  be  had  unless  rendered  neces- 
sary thereby.  In  the  case  at  bar  defendant 
made  no  motion  for  a  continuance,  and  there 
was  no  surprise  or  cause  for  a  continuance 
presented. 

[2]  The  fourth  point  of  error  is  that  the 
declaration  as  amended  during  the  trial  in 
each  count  thereof  is  faulty  in  not  sufflcimitly 
averring  the  manner,  time  and  place  in  wbi<A 
plaintiff's  injuries  were  sustained,  so  as  to 
show  defendant's  negligence.  The  time  and 
place  are  averred,  also,  in  the  alternative, 
that  plaintiff  was  mashed  or  thrown  between 
the  cars  or  between  the  cars  and  the  rib  of 
the  coaL  l%e  torm  of  this  averment  in  the 
alternative  was  to  cover  the  case  as  the  fkicts 
might  appear  from  the  evidence  when  pre- 
sented to  the  Jury.  The  primary  act  of  neg- 
ligence alleged  is  the  employment  of  plain- 
tiff contrary  to  law.  The  manner  in  which 
the  injuries  were  sustained,  assuming  the 
declaration  to  be  good,  is  luimportant  In 
the  second  count  the  primary  negligence 
alleged  is  the  failure  of  defendant  to  instruct 
plaintiff,  because  of  his  youth  and  inexperi- 
ence, how  to  do  the  work  and  avoid  injury. 
Stch  averment  of  negligence  furnishes  the 
basis  or  predicate  for  the  evidence  of  all 
such  iacldental  fticts  and  circumstances  of 
omission  or  commission  as  fairly  tend  to 
establish  the  negligence  of  the  primary  act, 
according  to  the  cases  cited  by  defendant's 
counsel.  Snyder  v.  Wheeling  Electrical  Co., 
43  W.  Va.  661,  28  S.  B.  733,  39  L.  R.  A.  499, 
64  Am.  St.  Rep.  922;  Velth  v.  Hope  Salt  & 
Coal  Co.,  51  W.  Va.  96,  41  S.  B.  187,  67  I*. 
R.  A.  410. 

[3]  l%e  fifth  point  of  errw  affirmed  by  de- 
fendant's counsel  is  that  the  court  erred  in 
refusing  to  allow  it  to  prove  by  its  superin- 
tendent and  mine  boss  that  plaintiff's  size 
and  appearance  and  what  he  said  indicated 
that  he  was  eighteen  years  of  age  and  an 
experienced  bra^eman.  The  evidence  of  these 
witnesses  shows  that  they  were  in  doubt, 
and  questioned  the  plaintiff  and  required  of 
him  the  statutory  affidavit  of  parent  or 
guardian  that  he  was  of  the  age  rendering  it 
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coal  mine,  and  there  is  some  evidence  tend- 
ing to  show  that  they  did  get  some  sort  of  a 
certificate,  not  an  affidavit,  of  a  brother-in- 
law  of  the  plaintiff,  not  his  parent  or  guard- 
ian, consenting  to  his  employment,  but  this 
certificate  was  not  produced.  In  Norman  v. 
Virginla-Pocahontas  Coal  Co.,  68  W.  Va.  405, 

69  S.  B.  867,  31  L.  R.  A.  (N.  S.)  504,  and 
Blankenship  v.  Ethel  Coal  Co.,  69  W.  Va.  74, 

70  S.  B.  863,  we  distinctly  held  that  the  fkct 
that  such  employee  or  his  parent  has  mis- 
represented his  age  does  not  preclude  re- 
covery; so  held  in  construing  our  statute, 
sections  24  and  25,  chapter  15H  of  the  Code 
of  1918,  whidh  does  not  excuse  an  employer 
from  requiring  the  alndavit  because  of  the 
appearance  or  false  representation  of  the 
employee  or  his  friend  as  to  his  age.  To  be 
protected  the  employer  is  bound  to  require 
the  proper  affidavit  of  parent  or  guardian. 

A  sixth  proposition  presented  by  counsel  is 
that  the  court  below  committed  prejudicial  er- 
ror in  permitting  one  of  defendant's  expert 
witnesses  to  be  asked  and  to  answer,  on  cross- 
examination,  whether  if  some  other  expert 
who  did  not  testify  in  the  case  had  given  it. 
as  his  opinion  that  the  particular  condition 
of  plaintiff  was  caused  by  the  injury  sustain- 
ed, he  would  say  such  opinion  was  correct  or 
incorrect  Counsel  for  plaintiff  say  the  ques- 
tion and  answer  were  not  objected  to.  We 
find  with  respect  to  the  testimony  of  Dr. 
Hunter,  one  of  the  experts,  there  was  an  ob- 
jection and  an  exception,  but  with  respect 
to  the  evidence  of  Dr.  Wood,  the  other  ex- 
pert, there  was  no  objection  or  exception  to 
the  question  asked  him,  nor  to  his  answer 
thereto,  which  was  fkivorable  to  defendant. 
However,  the  opinions  of  the  experts  not 
examined  by  plaintiff  were  brought  out  on 
cross-examination  of  plaintiff  by  defendant's 
couns^,  wherefore  we  can  see  no  error  In 
the  rulings  of  the  court  of  which  defendant 
can  complain.  The  seventh  proposition  is 
covered  by  the  sixth,  and  we  make  the  same 
reply. 

[4,  6]  The  el^th  proposition  urged,  and 
the  only  one  argued  by  defendant's  counsel, 
is  that  the  violation  of  the  statute  against 
employment  of  minors  within  the  prohibited 
ages  does  not  constitute  actionable  negli- 
gence unless  such  violation  thereof  is  the 
proximate  cause  of  the  injury ;  that  an  ems- 
ployer  as  a  matter  of  law  Is  not  chargeable 
with  aU  injuries  that  result  during  the  un- 
lawful employment,  but  is  liable  only  for 
those  injuries  against  whidi  the  statute  is 
intended  to  guard.  And  the  argument  is 
that  section  33,  chapter  10,  Acts  1916  (Code 
Supp.  1918,  c.  15H,  §  36  a.  xxxiii  [sea  495-> 
33]),  prohibiting  the  employment  of  boys  be- 
tween the  ages  of  fourteen  and  sixteen  years, 
was  not  intended  to  protect  them  from  per- 
sonal injuries  as  was  section  32  (sec.  495 — 32) 
thereof,  inhibiting  the  employment  of  boys 
under  the  age  of  fourteen  years,  but  that 
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its  purpose  was  to  provide  for  their  education 
and  protect  them  therein.  Our  answer  to 
this  proposition  is  that  the  question  does 
not  seem  to  fairly  arise  on  the  record.  A  de- 
murrer to  the  first  count  would  likely  have 
presented  the  question,  but  so  far  as  the  re- 
cord discloses  there  waa  no  demurrer  to 
either  count  until  after  the  trial  began,  and 
then  the  demurrer  after  the  amendments 
were  made  was  general  and  not  to  each  count, 
and  as  the  second  count  is  concededly  good, 
the  demurrer  was  properly  overruled.  The 
question  might  have  been  presented  by  in- 
structions, but  though  the  order  giving  judg- 
ment on  the  verdict  and  filing  the  only  bill  of 
exceptions.  No.  1,  indicates  that  instructions 
to  the  Jury  were  given  and  refused,  no  such 
instructions  appear,  and  the  bill  of  exceptions 
does  not  purport  to  contain  or  identify  any 
such  instructions.  Nor  does  the  question 
arise  on  the  motion  for  a  new  trial,  for  as 
the  second  count  is  good  and  there  was  evi- 
dence introduced  sufficient  to  support  the 
case  made  thereby,  we  can  not  say  the  ver- 
dict is  not  well  founded  on  pleadings  and 
proof. 

It  Is  true,  the  defendant  proved  payment 
of  the  proper  premiums  into  the  workmen's 
compensation  fund  so  as  to  protect  against 
damages  sustained  by  anyone  lawfully  em- 
ployed in  its  mines.  But  as  the  jury  must 
have  found  the  plaintiff  was  unlawfully  em- 
ployed while  the  schools  in  his  district  were 
in  session,  defendant  was  not  protected 
against  action  by  plaintiff  by  the  workmen's 
compensation  fund.  The  protection  given  by 
the  statute  does  not  extend  to  persons  un- 
lawfully employed.  Section  9,  chapter  15P, 
(sec.  665),  of  the  Code,  specifically  provides 
that  the  act  shall  not  apply  to  employers  of 
employees  whose  employment  is  prohibited 
by  law.  And  we  have  recently  decided  that 
in  cases  not  falling  under  the  compensation 
law  the  common-law  rights  and  liabilities  of 
employer  and  employee  must  control  in 
actions  of  n^ligence.  Bamett  v.  Coal  & 
Coke  Ry.  Co.,  81  W.  Va.  251,  9i  S.  E.  150. 

Wherefore,  we  must  affirm  the  judgment 

WILLIAMS,  J.  absent. 

On  Rehearing. 

Two  additional  propositions  are  urged  for 
reversal.  First,  that  plaintiff,  a  boy  over 
fourteen  years  of  age,  was  not,  while  and 
where  employed  by  defendant,  residing  in 
the  sub-district  or  independent  school  dis- 
trict with  intent  to  make  such  district  his 
home,  and  was  not,  within  the  provisions  of 
section  69  of  chapter  45  of  the  Code  1916, 
(Code  1913,  sec.  2110),  entitled  to  attend  the 
free  schools  of  said  district,  wherefore  his  em- 
ployment by  the  defendant  was  not  unlawful, 
and  defendant  was  protected  by  its  compli- 
ance with  the  workmen's  compensation  law ; 
second,  that  the  evidence  shows  plaintiff  to 
have  been  a  skilled  work  hand,  acquainted 


with  the  duties  of  his  employment,  and  that 
the  theory  that  he  was  not  properly  instruct- 
ed as  to  the  dangers  of  his  en^loyment  was 
unavailing  and  should  have  been  disregarded 
by  the  trial  court  and  by  the  jury. 

[6]  The  argument  adduced  in  support  of 
the  first  of  these  propositions  is  that  section 
33  of  chapter  10,  Acts  1915  (section  25,  chap- 
ter 15H,  Code  1916  [Code  Supp.  1918,  c  15H, 
{  36a  xxxiii]  sec  495—33),  relating  to  mines 
and  labor,  and  sections  69,  72  and  74  of  the 
chapter  relating  to  education  (Code  1913,  sees. 
2110,  2113, 2115),  being  in  pari  materia,  should 
be  read  together,  and  the  former  chapter 
interpreted  in  the  light  of  the  latter.  In 
this  view  we  entirely  agree  with  counsel. 
Section  33  of  said  chapter  10,  makes  it  "un- 
lawful for  any  person,  operator,  agent  or  mine 
foreman,  to  employ  or  permit  any  boy  be- 
tween the  ages  of  fourteen  and  sixteen  years» 
to  work  in  or  about  a  coal  mine  at  any  time 
In  which  a  free  school  is  in  session  in  the 
school  district  where  said  boy  resides."  And 
section  72  of  chapter  45  of  the  Code  requires 
every  person  having  under  his  control  a 
child  between  the  ages  of  eight  and  fifteen 
years  to  cause  him  to  attend  some  free 
school  for  a  period  of  twenty-four  weeks 
yearly,  beginning  with  the  opening  of  the 
school  term,  and  makes  it  a  misdemeanor 
and  imposes  a  penalty  for  failure  to  do  so; 
and  section  74  of  that  chapter  makes  it  an 
offense  punishable  in  like  manner  for  any 
person  to  induce  any  such  child  to  unlaw- 
fully absent  himself  from  school,  or  to  har- 
bor or  employ  him,  when  the  sdiool  in  the 
district  in  which  the  child  lives  is  in  session. 

Defendant  relies  on  the  evidence  that  plain- 
tiff's father  resided  in  Virginia,  and  that 
when  on  the  witness  stand  plaintiff  said  his 
home  was  in  Virginia,  and  that  after  being 
hurt  in  defendant's  coal  mine  he  said  he 
wanted  to  go  home.  He  did  so  testify,  but 
he  also  testified  that  he  had  been  working  in 
West  Virginia  in  a  coal  mine  before  being 
employed  by  defendant,  and  during  his  em- 
ployment by  defendant  that  he  at  least  had 
a  temporary  residence  with  a  relative,  Rokle, 
in  the  school  district  where  he  was  employed, 
and  who  undertoc^  to  make  out  a  certificate 
which  was  shown  or  delivered  to  defendant, 
giving  his  consent  to  the  boy's  employment, 
but  not  sworn  to  by  him.  Plaintiff  was  em- 
ployed by  defendant  during  the  months  of 
November  and  December,  1917.  It  is  con- 
tended by  defendant's  counsel  that  such  resi- 
dence in  the  State  did  not  give  plaintiff  the 
status  of  one  residing  within  the  scho(^  dis- 
trict with  intent  to  make  such  district  his 
home,  within  the  meaning  of  section  69 
of  said  chapter  45  of  the  Code,  entitling 
him  to  attend  the  free  schools  thereof,  where- 
fore his  employment  could  not  have  been  un- 
lawful as  contemplated  by  the  provisions  of 
the  mining  statute  referred  to.  On  the  otlier 
hand  counsel  for  plaintiff  insist  that  these 
mining  laws  inhibiting  the  employment  ol 
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boys  between  the  ages  of  fourteen  and  six- 
teen years  have  their  safety  as  well  as  their 
education  in  view,  and  that  the  provisions  of 
the  chapter  on  education  and  those  of  the 
mining  statutes  can  not  be  construed  as 
strictly  in  pari  materia.  Our  opinion,  how- 
ever, is  that  as  they  relate  to  boys  between 
the  ages  of  fourteen  and  sixteen  years*  the 
purpose  is  education,  not  safety;  for  when 
over  fourteen  years  of  age,  if  the  schools  are 
not  in  session,  boys  may  be  lawfully  employ- 
ed in  or  about  coal  mines,  and  be  subject  to 
the  laws  pertaining  to  master  and  servant 
the  same  as  adult  employees. 

The  question  is  therefore  squarely  present- 
ed. What  construction  should  be  given  to 
the  words  of  said  section  69  of  chapter  45, 
'^residing  in  a  sub-district  or  independent  dis- 
trict with  intent  to  make  such  district 
their  home**?  It  will  be  observed  that 
the  statute  does  not  say  "permanent  home." 
Cotmsel  for  defendant,  however,  contend  that 
the  statute  uses  the  word  *'home"  in  the  sense 
of  "domidl,'*  and  that  the  domicil  of  an  in- 
fant Is  that  of  his  parent  or  guardian,  and 
that  he  is  incapable  of  chosing  a  domicil 
other  than  that  of  his  parent  or  guardian. 
For  some  purposes  this  may  be  true. .  For 
example,  for  the  purpose  of  determining  the 
rights  of  administration  of  his  estate,  or  of 
Inheritance.  White  v.  Tennant,  31  W.  Va. 
790,  8  S.  E.  596,  13  Am.  St.  Rep.  896;  or  In 
the  case  of  a  pauper,  in  determining  the 
place  of  his  residence  or  domicil  for  the  pur^ 
pose  of  his  support.  Town  of  Salem  v.  Town 
of  Lyme,  29  Conn.  74 ;  or  for  the  purpose  oi 
determining  the  proper  forum  in  divorce  pro- 
ceedings, Blumenthal  v.  Tannenholz,  31  N.  J. 
Eq.  194;  or  in  bankruptcy  proceedings.  In 
the  matter  of  John  M.  Wrigley,  8  Wend. 
<N.  Y.)  134. 

But  when  the  question  Is  one  relating  to 
the  education  of  the  youth  of  the  land,  no 
narrow  construction  of  the  statute  ought  to 
be  indulged  in.  In  Tale  v.  West  Middle 
School  District,  59  Conn.  489,  22  AtL  295,  13 
L.  B.  A.  161,  it  was  decided  that  a  child  liv- 
ing with  a  domiciled  resident  and  tax  payer 
of  a  school  district  as  a  menber  of  his  family 
with  the  expectation  on  the  part  of  all  par- 
ties interested  that  this  relation^lp  will 
continue  permanently,  although  she  has  nev- 
er been  formally  adopted  and  may  not  have 
a  domicil  in  the  technical  sense  of  that  term 
In  the  district,  has  a  residence  in  the  district 
for  school  purposes  and  can  not  be  compelled 


to  pay  tuition  as  a  non-resident  In  State 
ex  rel  School  District  No.  1  of  Waukesha  v. 
Thayer,  74  Wis.  48,  41  N.  W.  1014,  it  was 
held  that  a  minor  may  have  for  school  pur- 
poses a  residence  other  than  that  of  his  par- 
ents. And  in  that  case  It  was  decided  that 
where  the  mother  deserted  by  her  husband 
and  unable  to  support  their  minor  children, 
tound  a  home  for  the  child  in  Waukesha, 
where  he  worked  and  boarded  and  had  no 
other  home,  was  a  resident  of  Waukesha  for 
school  purposes,  although  the  mother  her- 
self was  employed  as  a  school  teacher  in 
Milwaukee  and  boarded  there. 

And  so  we  hold  that  although  the  domicil 
of  the  plaintiff  in  this  case  for  some  purposes 
may  have  been  that  of  his  parents  in  Virgin- 
ia, nevertheless  as  he  left  his  home  in  Virgin- 
ia, with  or  without  their  consent,  and  was 
allowed  to  labor  and  appropriate  his  earn- 
ings, and  was  liable  to  become  a  citizen  and 
resident  of  this  State,  the  State  thereby  be- 
came interested  in  his  education  and  good 
citizenship.  In  the  light  of  these  fticts  we 
should  not  give  the  statute  such  a  narrow 
construction  as  to  relieve  him  or  his  employ- 
er from  the  compulsory  provisions  of  the 
statute.  A  narrow  construction  .  thereof 
might  permit  the  persons  thereby  prohibited, 
to  employ  boys  from  adjoining  school  di&> 
tricts  or  adjoining  counties  of  the  State,  if 
perchance  the  schools  in  such  counties  or 
districts  did  not  happen  to  be  in  session  at 
the  particular  time,  which  would  be  bad  pol- 
icy and  lead  to  evasions  of  the  law  and  rend- 
er it  abortive. 

As  to  the  second  proposition  relied  on, 
relating  to  failure  to  instruct,  it  is  conceded 
that  plaintiff  was  not  instructed.  We  can 
not  say  from  the  evidence  that  he  was  so 
skilled  or  acquainted  with  the  dangers  to 
which  his  employment  subjected  him  as  not 
to  call  for  instruction,  or  that  these  dangers 
were  so  open  and  apparent  that  instructions 
were  not  necessary.  The  record  shows  that 
the  jury  were  instructed,  but  not  what  the 
instructions  were.  Presumptively  they  were 
properly  instructed  on  the  duty  of  an  employ- 
er in  the  premises,  and  that  they  found 
against  the  defendant  on  the  conflicting  evi- 
dence relating  to  the  necessity  to  instruct. 

For  the  reasons  formerly  given  and  now 
adhered  to,  as  welt  as  for  the  additional  rea- 
sons now  presented,  we  adhere  to  our  former 
opinion  to  affirm  the  Judgment. 
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PUSEY  V.  ATLANTIC  COAST  LINE  R.  CO. 

(No.  218.) 

(Supreme   Court  of   North   Carolina.    March 

23,  1921.) 

1.  Trial  ^s»260( I)— Requests  oovered  prop- 
erly refused. 

There  is  no  error  in  refusing  requested 
instructions  which  are  covered  by  the  charge 
given. 

2.  Negligence  ^=»93(l)— Oocupant  of  automo- 
bile otiargeable  with  negHgenot  of  driver 
where  Joint  enterprise  exists. 

Where  the  driver  and  occupant  of  an  au- 
tomobile are  engaged  in  a  joint  enterprise, 
the  occupant  is  chargeable  with  the  negli- 
gence of  the  driver. 

3.  Negligence  ^=s>93( I)— Driver's  negligence 
held  not  Imputable  to  guest. 

Where  the  occupant  of  an  automobile  was 
merely  a  guest  and  had  no  control  over  the 
car  which  was  owned  by  the  driver,  the  occu- 
pant cannot  be  charged  with  the  negligence 
of  the  driver  on  any  theory  of  joint  enter- 
prise. 

4.  Trial  ^=»252(l)— Instruotlons  must  be  ap> 
piicahle  to  evidence. 

There  is  no  error  in  refusing  requested  in- 
structions which  are  not  applicable  to  the  evi- 
dence. 

5.  Trial  4S=»253 (9)— Instruction  Ignoring  fact 
of  knowledge  of  occupant  as  to  speed  of 
driver  properly  refused. 

In  action  for  death  of  occupant  of  auto- 
mobile who  was  thrown  out  when  car  struck 
the  rails  of  newly  built  track  having  no  planks 
between,  an  instruction  imposing  duty  on  oc- 
cupant to  remonstrate  with  driver  as  to  his 
speed,  although  he  might  not  have  known  that 
driver  was  exceeding  speed  limit,  was  proper- 
ly refused. 

6.  Railroads  ^=s>303( I)— Instruction  on  safety 
of  highway  crossing  held  correct. 

In  action  for  death  of  occupant  of  auto- 
mobile who  was  thrown  out  when  car  struck 
the  rails  of  newly  built  track  having  no  planks 
between,  it  was  not  error  to  instruct  that,  un- 
less defendant  maintained  its  tracks  at  cross- 
ing in  a  manner  as  safe  as  it  would  have  been 
if  railroad  had  not  been  built  across  the  high- 
way, then  the  neglect  of  duty  would  be  negli- 
gence. 

7.  Railroads  «s>337 ( I )— Instruction  on  proxi- 
mate cause  of  injury  to  guest  of  negligent 
automobile  driver  held  correct. 

In  an  action  for  death  of  an  occupant  of 
an  automobile  who  was  thrown  out  when  car 
struck  the  rails  of  newly  built  track  without 
planks  between  the  rails,  an  instruction  that, 
if  negligence  of  railroad  was  the  proximate 
cause  of  injury,  then  jury  must  find  defend- 
ant negligent,  notwithstanding  negligence  on 
part  of  driver,  and  if  the  negligence  of  both 
the  driver  and  the  railroad,  both  acting  to- 
gether, both  concurring,  both  contributing  to 
the  result,  that  plaintiff  was  entitled  to  re- 
cover of  either,  was  correct 


Appeal  from  Superior  Court,  Sampson 
Caonty ;  Ck>nnor,  Judge. 

Action  by  J.  H.  Pusey,  admlilistrator, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    No  error. 

This  is  a  civil  action  to  recover  damages  for 
wrongful  death  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant 

Randall  Pusey,  plain  tiffs  intestate,  togeth- 
er with  Henry  Vann  and  Festus  Turlington, 
were  going  from  Falcon  to  Fayetteville,  rid- 
ing in  a  Ford  runabout,  Vanh  being  the  owner 
and  driver  of  the  car.  The  public  road  upon 
which  the  plalntlJfTs  Intestate  was  traveling 
crosses  the  Atlantic  CJoast  Line  Railroad  just 
above  Wade  station  in  Cumberland  county  at 
an  acute  angle  At  the  time  of  the  Injury 
complained  of,  August  29,  1914,  the  defend- 
ant company  was  constructing  a  new  tra(^, 
parallel  to  its  original  track,  and  about  eight 
feet  distant  therefrom,  the  new  tradS  having 
been  practically  completed  at  the  crossing  re- 
ferred to,  except  that  the  dirt  had  not  been 
packed  in  guard  planks  laid  down  over  the 
cross-ties  as  Is  always  done  when  such  cross- 
ings are  completed. 

The  young  men  approached  this  crossing 
from  the  west  side,  passed  over  the  old  track, 
but  when  the  wheels  struck  the  rails  of  the 
new  track  they  skidded,  and  the  car  was 
thrown  something  like  15  feet  across  the 
track  to  the  point  indicated  on  the  plat,  the 
front  end  of  the  car  was  reversed,  and  the 
three  occupants  thrown  out,  young  Pusey  be- 
ing Instantly  killed. 

The  evidence  was  conflicting  as  to  the  rate 
of  speed  of  the  automobile  at  the  time  of  the 
Injury.  Henry  Vann,  the  driver  of  the  car, 
testified  that  when  he  got  on  the  track  he 
was  running  from  6  to  10  miles  per  hour.  He 
also  admitted  that  he  had  been  drinking  ci- 
der, and  other  witnesses  testified  to  the  same 
efPect 

The  evidence  showed  that  many  automo- 
biles had  passed  over  the  crossing  on  the  day 
in  question,  that  there  was  a  camp  meeting 
going  on  at  Falcon,  and  that  the  cars  going 
to  and  coming  from  Fayetteville  had  to  pass 
over  this  crossing. 

There  were  three  Issues  submitted  to  the 
jury:  First,  as  to  the  negligence  of  the  de- 
fendant ;  second,  as  to  the  contributory  neg- 
ligence of  the  plaintiff*s  Intestate ;  and,  third, 
as  to  damages. 

The  jury  answered  the  first  Issue  **Yes,'* 
the  second  issue  "No,"  and  the  third  Issue 
'•$10,000." 

The  only  exceptions  in  the  record  are  based 
upon  the  charge  of  the  judge  to  the  jury, 
and  his  refusal  to  give  certain  instructions 
as  prayed  for  by  the  defendant  as  follows: 

"(1)  The  defendant  contends  that  a  passen- 
ger in  an  automobile,  which  is  being  driven  by 
another  at  a  dangerous  rate  of  speed,  may  be 
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chargeable  with  nei^gence  if  he  remains  in 
the  car  and  does  not  remonstrate  with  the 
driver,  and  that,  if  the  jury  should  have  found 
from  the  greater  weight  of  the  evidence  in  this 
case  that  Henry  Yann  was  driving  the  car  at 
a  dangerous  rate  of  speed,  and  that  Pusey 
remained  in  the  car  and  made  no  effort  to 
stop  him,  and  that  such  conduct  on  the  part 
of  Vann,  acquiesced  in  by  Pusey,  contributed 
to  the,  injury  complained  of,  then  the  jury 
should  have  answered  the  second  issue  Tes/ 
and  his  honor  erred  in  refusing  to  so  charge. 

*'(2)  That  his  honor  should  have  given  the 
second  prayer  for  instructions,  to  wit:  'If  the 
jury  shall  find  from  the  greater  weight  of  the 
testimony  that  young  Pusey  was  going  to  Fay- 
etteville  with  Turlington  and  Vann  on  a  pleas- 
ure trip,  and  that  they  were  all  engaged  in  a 
joint  enterprise,  either  of  business  or  pleas- 
ure, and  if  the  jury  shall  further  find  by  the 
greater  weight  of  the  evidence  that  Pusey 
trusted  the  management  of  the  car  to  Vann, 
and  that  Vann  drove  the  car  at  a  dangerous 
rate  of  speed,  or  entered  a  dangerous  zone 
or  crossing  at  a  rate  of  speed  in  excess  of 
what  would  be  prudent  under  the  circumstanc- 
es, and  if  the  jury  shall  further  find  that  the 
kijury  would  not  have  occurred  but  for  said 
conduct  on  the  part  of  Vann,  then  I  charge  you 
that  Pusey  would  be  guilty  of  contributory 
negligence,  and  it  would  be  your  duty  to  an- 
swer the  second  issue  "Yes."' 

"(8)  That  it  was  error  to  refuse  to  charge 
as  requested  as  follows:  'I  charge  you  that  it 
is  negligence  on  the  part  of  a  passenger  if  he 
commits  his  safety  to  an  intoxicated  driver  of 
an  automobile;  and  if  the  jury  shall  find  from 
the  greater  weight  of  the  evidence  that  Henry 
Vann  was  intoxicated  or  under  the  influence 
of  intoxicating  liquors,  and  that  this  fact  was 
known  to  young  Pusey,  and  that  Pusey  con- 
tinued his  journey  to  Fayetteyille  under  such 
circumstances,  and  if  the  jury  shall  find  from 
the  greater  weight  of  t^e  evidence  that  the  in- 
jury complained  of  was  caused  by  the  intoxi- 
cated condition  of  Vann  or  if  said  intoxicated 
condition  contributed  to  said  injury,  then  the 
deceased  was  guilty  of  contributory  negligence, 
and  it  would  be  your  duty  to  answer  the  sec- 
ond issue  "Yes." ' 

"(4)  That  it  was  error  to  refuse  to  charge 
the  jury  that,  if  they  shbuld  find  from  the 
greater  weight  of  the  evidence  that  Henry 
Vann,  the  driver  of  the  car,  entered  up<m  the 
crossing  of  the  defendant  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  in  violation  of 
chapter  191  of  the  PubUc  Laws  of  1909,  then 
Vann  would  be  guilty  of  a  violation  of  the 
criminal  law;  and  if  the  jury  should  further 
find  that  Randall  Pusey,  at  the  time  of  the 
accident,  was  engaged  with  Vann  in  a  joint  en- 
terprisev  that  is  to  say,  that  they  were  going 
to  Fayetteville  for  recreation,  and  that  Pusey 
did  not  remonstrate  with  Vann,  or  undertake 
to  control  the  speed  of  the  car,  that  Pusey 
would  also  be  guilty  of  a  misdemeanor  in  that 
he  aided  and  abetted  Vann  in  the  violation  of 
the  criminal  statute,  and  if  the  jury  shall  fur- 
ther find  that  but  for  such  act  and  conduct  on 
the  part  of  Pusey  the  injury  would  not  have 
occurred,  then  it  would  be  the  duty  of  the  jury 
to  answer  the  second  issue  *Yes.'  His  honor 
refused  to  give  said  instruction,  and  defend- 
ant excepted. 


"(5)  That  it  was  error  to  charge  the  jury 
as  follows:  The  court  charges  you  that  from 
the  evidence  in  this  case,  and  the  defendant 
so  admits,  that  the  crossing  in  question  was 
across  a  public  highway  extending  from  Dunn 
to  I^yetteville,  and  unless  the  defendant  com- 
pany built  and  maintained  its  tracks  at  said 
crossing  in  a  manner  as  safe  and  convenient 
to  the  public  as  it  would  have  been  if  said  rail- 
road had  not  been  buUt  across  said  highway, 
then  such  neglect  of  duty  would  constitute  neg- 
ligence,' and  defendant  excepted. 

"(6)  That  it  was  error  to  charge  the  jury 
that,  if  they  found  that  the  negligence  of  the 
railroad  company  was  the  proximate  cause  of 
the  injury,  then  they  should  answer  the  first 
issue  'Yes,*  notwithstanding  the  fact  that  there 
was  also  negligence  on  the  part  of  the  driver; 
and  he  also  charged  them  that,  if  they  found 
that  the  negligence  of  both  the  driver  and  the 
railroad  company,  both  acting  together,  both 
concurring,  both  contributing  to  the  result, 
caused  the  death  of  Mr.  Pusey,  then  both  the 
driver  and  the  railroad  company  would  be  lia- 
ble, and  it  mattered  not  which  one  the  plain- 
tiff sued;  that  he  was  entitled  to  recover  of 
either,  and  in  that  event  they  would  answer 
the  first  issue  'Yes,'  and  defendant  excepted." 

Grady  &  Graham,  of  Clinton,  for  appellant. 

Fowler  &  Clumpier,  of  Clinton,  Manning, 
Kitcbln  ft  Gavin,  of  Sanford,  and  Butler  ft 
Herring  and  Kerr  ft  Herring,  all  of  Clinton, 
for  appellee. 

ALLEN,  J.  [1]  The  charge  states  clearly 
the  contentions  of  the  parties  and  covers  the 
first  and  third  exceptions  by  specific  instnie- 

UODB. 

[2, 3]  The  courts  recognize  the  doctrine  In- 
cluded in  the  second  prayer  for  instructl<xi, 
but,  as  is  said  in  Withey  v.  Fowler  Co.,  164 
Iowa,  877,  146  N.  W.  923: 

"It  is  somewhat  difScult  to  state  a  compre- 
hensive definition  of  what  constitutes  a  joint 
enterprise  as  applied  to  this  dass  of  cases, 
but  it  is  perhaps  suflidently  accurate  for  pres- 
ent purposes  to  say  that,  to  impute  a  driv- 
er's negligence  to  another  occupant  of  his  (Car- 
riage, the  relation  between  them  must  be 
shown  to  be  something  more  than  that  of 
host  and  guest,  and  the  mere  fact  that  both 
have  engaged  in  the  drive  because  of  the  mu- 
tual pleasure  to  be  so  derived  does  not  ma- 
terially alter  the  situation." 

The  rule  seems  to  be: 

"That  the  occupant  of  the  automobile  must 
be  in  a  position  to  assume  the  control  or  con- 
trol in  some  manner  the  means  of  locomotion. 
Lawrence  v.  Sioux  City,  172  Iowa,  320,  154 
N.  W.  494.  And  it  has  been  held  that  the  fact 
the  driver  and  the  occupant  were  mutually  en- 
gaged in  a  pleasure  ride  did  not  create  a  joint 
enterprise.  Withey  v.  Fowler  Co.,  164  Iowa, 
377,  145  N.  W.  923;  Beard  v.  Klusmeier,  158 
Ky.  153,  164  S.  W.  319,  50  L.  R.  A.  (N.  S.) 
1100,  Ann.  Cas.  1915D,  342." 

In  Hunt  V.  Railroad,  170  N.  C.  442,  87  S. 
E.  210,  this  principle  was  adopted,  the  court 
saying: 
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''Furthermore,  it  is  held  by  the  great  weight 
of  authority  that  negligence  on  the  part  of 
the  driver  of  an  automobile  will  not,  as  a 
rule,  be  imputed  to  another  occupant  or  pas- 
senger unless  such  other  occupant  is  the  own- 
er or  has  some  kind  of  control  over  the  driv- 
er. This  is  undoubtedly  the  view  prevailing 
in  this  State.  See  a  learned  opinion  on  the 
subject  by  Associate  Justice  Douglas  in  Duval 
V.  Railroad,  134  N.  O.  331,  citing  Orampton  v. 
Ivie,  126  N.  C.  894,  both  of  these  decisions 
being  approved  in  the  more  recent  case  of 
Baker  v.  Bailroad,  144  N.  O.  87-44." 

See.  also,  Bagwell  v.  Railroad,  167  N.  C. 
611;  McMillan  v.  Railroad,  172  N.  C.  853. 

In  this  case  there  Is  no  evidence  that  Pusey 
had  any  control  over  the  car,  and  therefore 
none  that  he  was  engaged  in  a  joint  enter- 
prise with  Vann,  and,  on  the  contrary,  all  the 
evidence  is  that  Vann  was  the  owner  and 
driver  of  the  car;  that  Pusey  was  a  guest 
riding  for  the  pleasure  of  the  trip,  and  had 
no  control  over  the  car  and  nothing  to  do 
with  driving  it 

The  prayer  therefore  had  no  evidence  to 
support  it  and  could  not  have  been  given. 

[4]  The  fourth  prayer  for  instruction  is  ob- 
jectionable in  several  respects.  It  required 
the  submission  to  the  jury  of  the  questi(Mi 
of  Vann  and  Pusey  being  engaged  in  a  Joint 
enterprise  when  there  was  no  evidence  to 
support  it,  and  it  contains  the  direction  to 
the  Jury  that  going  to  Fayetteville  for  recre- 
ation is  a  Joint  enterprise,  which,  as  we  have 
seen,  is  not  In  accord  with  the  authorities. 

[5]  It  also  imposed  the  duty  on  Pusey  to 
remonstrate,  although  he  might  not  have 
known  that  Vann  was  exceeding  the  speed 
limit 

[6,  71  The  flfth  exception  is  to  a  part  of  the 
charge,  which  is  substantially  copied  from 
Raper  v.  Railroad,  126  N.  O.  563,  36  S.  B. 
115,  approved  in  Tate  v.  Railroad,  168  N.  C. 
623,  84  S.  E.  808,  and  the  sixth  to  a  charge 
which  is  fully  sustained  by  Bagwell  v.  Rail- 
road, 167  N.  0.  616,  83  S.  B.  814, 

After  careful  consideration  of  the  record 
and  briefs,  we  conclude  that  the  Judgment 
ought  to  be  affirmed. 

No  error. 

STACY,  J.,  took  no  part  in  the  decision  of 
this  case. 


(181  N.  C.  117) 

HOWELL  V.  PATE.     (No.  110.) 

(Supreme  Coort  of  North  Carolina.    March  23, 

1921.) 

I.  New  trial   ^=s>58— Granted  for   uncertainty 
as  to  amount  of  damages. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  land,  where  plaintiff  had  paid  $500 
to  bind  the  bargain  and  the  jury  found  plain- 
tiff's damages  for  defendant's  breach  $500, 
without  indicating  whether  Uiat  included   the 


return  of  the  payment,  so  that  the  verdict  was 
uncertain,  a  new  trial  will  be  granted. 

2.  Vendor  and  purohaser  ($=»35l  (3)— Measure 
of  damages  for  vendor's  breach  stated. 

The  measure  of  damages  for  a  breach  by  a 
vendor  of  his  contract  to  sell  real  property  is 
the  difference  between  the  contract  price  and 
the  market  value  of  land  at  the  time  of  the 
breach,  plus  any  part  of  the  purchase  price 
which  has  been  paid  with  interest 

3.  Frauds,  statute  of  ^s»l3l  (2) —Vendor  and 
purchaser  <@=:93  (4)— Agreement  held  not 
mere  option,  so  that  time  for  payment  could 
be  extended  by  parol. 

A  written  agreement  to  make  a  deed  for 
land  whe^  the  purchaser  paid  the  balance  of 
the  purchase  price,  he  now  paying  $600  to  bind 
said  trade,  is  a  contract  for  the  sale  of  the 
land  binding  on  and  enforceable  against  both 
parties,  and  not  merely  an  option  to  the  pur- 
chaser, and  therefore  the  time  for  payment  of 
the  balance  of  the  purchase  pilce  could,  under 
the  statute,  be  extended  by  parol. 

Allen,  J.,  dissenting  in  part 


Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Devln,  Judge. 

Action  by  John  D.  Howell 
Pate  for  damages  for  breach 
for  the  sale  of  land.  FnHn  a 
ing  plaintiff  only  a  part  of  the 
ed,  both  parties  appeal.  New 
on  plaintifiTs  appeal,  and  no 
fendant's  appeal. 


against  J.  H. 
of  a  contract 
judgment  giv- 
amount  claim- 
trial  granted 
error  on   de^ 


Civil  action  for  damages,  tried  upon  an  al- 
leged breach  of  the  following  contract: 

"Goldsboro,  N.  C,  Oct  6,  1919. 
*'I  agree  to  make  John  D.  Howell  a  deed  for 
the  27  acres  of  land  that  I  bought  from  Willie 
B.  Pate,  when  he  pays  me  on  Jan.  1,  1920,  the 
balance  of  purchase  price,  $6500.00,  he  now 
paying  me  $500.00  to  bind  said  trade. 

"J.  H.  Pate. 
"Witness:    John  D.  Howell." 

It  appears  from. the  pleadings  that  the  $6,- 
500  stipulated  in  the  contract  to  be  paid  on 
January  1,  1920,  was  not  tendered  until  the 
6th  day  of  January,  1920.  But  in  this  con- 
nection it  is  alleged  that  on  the  6th  day  of 
October,  1919,  after  the  execution  of  the  con- 
tract, and  again  later,  the  defendant  orally 
agreed  to  extend  the  time  of  paym^it  for  a 
period  of  two  weeks.  Defendant  moved  for 
Judgment  on  the  pleadings.  Motion  overrul- 
ed and  exception. 

Upon  issues  joined,  the  Jury  rendered  the 
following  verdict: 

"(1)  Was  the  plaintiff  prevented  from  pay- 
ing the  purchase  money  for  the  Pate  land  on 
January  1,  1920,  by  reason  of  the  agreeaients 
and  representations  of  the  defendant  as  al- 
leged in  the  complaint?     Answer:    Yes. 

"(2)  What  damage  if  any  is  the  plaintiff  en- 
titled  to  recover  of  the  defendant  for  faUura 
to  convey  said  land?     Answer:    $500.00.** 
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Plaintiff  tendered  judgment  for  $500  on  the 
Terdict  and  for  $500  witb  interest  from  Oc- 
tober 6,  1919,  to  cover  the  initial  payment  on 
tbe  contract,*  which  was  admitted  In  the 
pleadings  to  have  been  made  and  not  re- 
funded. His  honor  declined  to  sign  Judg- 
ment tendered  by  plaintiff,  and  entered  judg- 
ment on  the  verdict  for  $500  and  costa  Both 
plaintiff  and  defendant  excepted  and  ap- 
pealed.. 

Kenneth  G.  Royall,  of  Goldsboro,  for 
plaintiff. 

Langston,  Allen  &  Taylor,  of  Goldsboro,  for 
defendant 

Plaintiff's  AppeaL 

STACY,  J.  [1]  Upon  the  entire  record, 
considering  the  evidence,  the  charge  of  the 
court,  and  the  verdict,  it  is  not  sufficiently 
clear  for  us  to  say  whether  or  not  the  par- 
tial payment  of  $500,  made  at  the  time  of  the 
execution  of  the  contract,  was  considered  and 
taken  into  account  by  the  jury  in  answer- 
ing the  issue  of  damages.  By  reason  of  this 
uncertainty,  we  have  decided  to  send  the  case 
badE  for  a  new  trial. 

[2]  It  has  been  held  with  us,  in  a  number 
of  cases,  that  a  verdict  may  be  given  signifl- 
canoe  and  correctly  interpreted  by  reference 
to  the  pleadings,  the  evidence,  and  the  charge 
of  the  court  Reynolds  v.  Express  Co.,  172 
N.  a  487,  90  S.  E.  510,  Ann.  Cfts.  1918G, 
1071 ;  Bank  v.  Wilson,  168  N.  O.  557,  84  S.  B. 
866;  State  v.  Murphy,  157  N.  C.  616,  72  S. 
E.  1075.  Thus  it  would  appear  that  a  new 
trial  should  be  awarded  when,  upon  a  proper 
perusal  and  examination,  the  true  intent  and 
meaning  of  the  verdict  Is  found  to  be  doubt- 
ful, uncertain,  and  ambiguous.  Donnell  v. 
Greensboro,  164  N.  C.  330,  80  S.  B.  377. 

'The  proper  measnre  of  damages  for  the 
breach  by  a  vendor  of  his  contract  to  sell  real 
property  is  the  difference  between  the  contract 
price  and  the  market  value  of  the  land  at  the 
time  of  the  breach,  plus  any  part  of  the  pur- 
chase price  which  has  been  paid,  with  inter- 
est" Hale  on  Damages,  p.  364;  Nichols  v. 
Freeman.  33  N.  C.  99;  he  Roy  v.  Jacobeky, 
136  N.  C.  443,  48  S.  B.  796.  67  L.  R,  A.  977; 
Hopkins  ▼.  Lee,  6  Wheat  109,  5  L.  Bd.  218. 

Defendant's  Appeal. 

[3]  Defendant  moved  for  judgment  on  the 
pleadings,  which  was  overruled ;   and  this  is 


the  only  i>oint  raised  on  his  appeal.  Defend- 
ant took  the  i>osition  that  the  paper  writing, 
above  set  out,  was  an  option,  and  that  the 
oral  agreement  to  extend  the  time  of  payment 
for  a  period  of  two  weeks  was  such  a  cove- 
nant as  is  required  to  be  put  in  writing,  un- 
der the  statute  of  fraud.  Holding,  as  we  do, 
that  the  instrument  which  forms  the  basis 
of  this  action  Is  a  contract  to  -convey  land, 
and  not  an  option,  it  follows  that  his  honor's 
ruling  on  defendant's  motion  was  correct 

The  agreement  contains  the  necessary  ele- 
ments of  an  executory  contract,  to  wit,  mu- 
tuality of  obligation  and  remedy.  Pollock  v. 
Brookover,  60  W.  Va.  75,  53  S.  B.  795,  6  L. 
R.  A.  (N.  S.)  403;  Davis  v.  Martin,  146  N.  C. 
281,  59  S.  B.  700.    As  said  in  Davis'  Case: 

"There  is  a  decided  distinction  between  an 
option  to  purchase,  which  may  be  exercised  or 
not  by  the  prospective  purchaser,  and  an  ab- 
solute contract  of  sale,  wherein  one  of  the  par- 
ties agrees  to  sell  and  the  other  to  buy  certain 
property,  the  sale  to  be  completed  within  an 
agreed  time.  In  tiie  latter  case  tbe  mere  lapse 
of  time  with  a  contract  unperformed  does  not 
entitle  either  party  to  refuse  to  complete  it, 
and  therefore  time  is  not  of  the  essence  of 
the  contract;  but  where  the  contract  is  merely 
an  option,  generally  without  consideration,  of 
course,  time  is  of  the  essence.' 


»f 


The  true  character  of  the  instrument  is 
manifest  from  its  recital  of  $500  "to  bind 
said  trade,"  evidently  meaning  a  part  of  the 
purchase  money,  as  the  $6,500  is  called  "the 
balance  of  purchase  price." 

On  plaintifiTs  appeal,  new  trial. 

On  defendant's  appeal,  no  error. 

ALLEN,  J.  (dissenting).  No  error  is  point- 
ed out  in  the  opinion  of  the  court,  and  I 
see  no  uncertainty  in  the  verdict  The 
amount  of  damages  awarded  by  the  jury  is 
easily  understood  when  considered  in  con- 
nection with  the  evidence  as  it  appears  that 
the  contract  price  for  27  acres  of  land  was 
$7,000,  and  the  opinions  of  the  witnesses  as 
to  the  value  of  the  land  at  the  time  of  the 
breach  ranged  from  $200  to  $400  per  acre. 

I  think  it  Is  clear  that  the  jury  concluded 
that  it  would  be  a  fair  and  just  Settiement 
for  the  defendant  to  return  to  the  plaintiff 
the  amount  he  had  paid,  and  that  this  ought 
to  be  a  settiement  of  the  controversy. 
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STATE  V.  RHODES.    (No.  209.) 

(Supreme  Court  of  North  Carolina.    March  16, 

1921.) 

Witnesses  ^=:>4I4  (2)— Statements  by  proseout- 
Ing  witness  next  day  admisslbie  to  corrobo- 
rate testimony. 
Where  the  prosecutiDg  witness  had  testified 
that  defendant  and  another  assaulted  him  and 
took  from  his  person  a  sum  of  money,  testi- 
mony by  three  witnesses  that  on  the  following 
morning  the  pro8e<niting  witness  told  them  of 
the  occurrence,  stating  that  defendant  and  the 
other  had  robbed  him,  was  competent  for  the 
purpose  of  corroboration;    the  defense  being 
aUbL 

Appeal  from  Superior  Courts  Lenoir  Coun- 
ty;  Connor,  Judge. 

Blanch  Bhodes  was  conylcted  of  larceny 
from  the  person,  and  he  appeals.    No  error. 

T.  C.  Wooten,  of  Kinston,  for  appellant 
Attorney  General.  Manning  and  Assistant 
Attorney  General  Nash,  for  the  State. 

PEB  CUBIAM.  Upon  trial  in  the  supe- 
rior court,  the  prosecuting  witness,  Jerry 
Pettaway,  testified  that  Fred  Stiles  and  the 
defendant,  Blanch  Bhodes,  assaulted  him  on 
the  night  of  October  14,  1920,  knocked  him 
down,  and  took  from  his  person  the  sum  of 
|22  in  money.  In  corroboration  of  this  evi- 
dence, the  state  offered  three  witnesses,  who 
testified  that  <m  the  following  morning  the 
prosecuting  witness  told  them  of  the  occur- 
rence, stating  that  Stiles  and  the  defendant 
had  robbed  him.  This  evidence  was  admit- 
ted only  for  the  pmpose  of  corroboration, 
and  in  this  vie^  it  was  clearly  competent 
This  is  the  only  exception  in  the  record. 

The  defendant  Bhodee  went  upon  the 
stand  and  testified  that  he  was  at  home  at 
the  time  of  the  alleged  robbery;  and  there 
was  other  evidence  tending  to  support  his 
alibL  The  case  presents  a  simple  question 
of  identification,  and,  upcm  the  evidence,  the 
jury  found  against  the  defendant 

We  have  carefully  examined  the  record 
and  find  no  reason  for  disturbing  the  results 
of  the  trial. 

No  error. 


(181  N.  C.  14S) 

BOONE  et  al.  v.  8YKE8  et  at.    (No.  250.) 

(Supreme  Court  of  North  Carolina.    March  30, 

1021.) 

I.  Deeds  ^=>203— Evidence  of  grantor's  phys- 
ical Incapacity  admissible. 

In  action  to  set  aside  deed  because  of  gran- 
tor's insuflScient  mental  capacity,  evidence  of 
an  injury  to  grantor  by  a  fall  resulting  in  a 
fractured  hip  about  a  year  before  the  deed  was 
competent,  in  view  of  evidence  that  the  gran- 
tor was  over  80,  of  weak  mind,  and  that  her 


mental  and  physical  condition  grew  worse  from 
the  time  of  the  fall  until  her  death. 

2.  Evidence  ^=sx502  —  Examination  of  opinion 
witness  In  reply  to  cross-examination  proper. 

Where,  in  action  to  set  aside  a  deed  be- 
cause of  grantor's  mental  incapacity,  a  wit- 
ness for  plaintiff  was  asked  on  cross-examina- 
tion his  opinion  as  to  the  grantor's  sanity,  as- 
suming certain  facts  as  true,  plaintiif  was  prop- 
erly permitted  in  reply  to  ask  the  witness  for 
his  opinion  if  the  facts  were  otherwise. 

3.  Deeds  ^=»203— Evidence  as  to  grantor's  rec- 
ollection proper. 

In  action  to  set  aside  deed  because. of  gran- 
tor's insufficient  mental  capacity,  evidence  that, 
while  the  grantor  did  not  at  first  recall  signing 
another  deed,  but  when  her  memory  was  re- 
freshed "she  remembered  it  and  seemed  satis- 
fied," was  competent  on  the  issue  of  her  mental 
capacity  at  the  time  of  executing  the  deed  in 
suit,  a  few  months  after  the  incident  testi- 
fied to. 

4.  Evidence  ^=s>502— Cross-examination   as  to 
value  of  land  held  competent. 

In  action  to  set  aside  deed  because  of  gran- 
tor's insufficient  mental  capacity,  where  in  sup- 
port of  defendant's  contention  that  the  consid- 
eralaon  named  in  the  deed  was  adequate  a  wit- 
ness had  testified  the  land  was  "poor  sorry 
land,"  his  testimony  on  cross-examination  that 
in  1919  the  land  raised  "a  good  crop,  about  6 
acres,  of  tobacco,  worth  about  $1,000,"  and  "the 
crops  this  year  are  about  as  good  as  they  were 
last  year,"  was  admissible  to  contradict  or 
test  him. 

Appeal  from  Superior  Court,  Franklin 
Ck>unty;  Kerr,  Judge. 

Action  by  S.  R.  Boone  and  others  against 
Eugene  Sykes  and  another.  From  judgment 
for  plaintiffs,  defendants  appeal.    No  error. 

This  is  an  action  to  set  aside  a  deed  made 
by  Mrs.  Cornelia  M.  Boone  to  her  daughter, 
Mrs.  Eugene  Sykes,  upon  the  ground  that  the 
grantor  did  not  have  sufficient  mental  capaci- 
ty to  execute  a  deed.  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiffs,  and  the  de- 
fendants excepted,  and  appealed  from  the 
judgement  rendered  on  the  verdict,  assigning 
the  following  errors: 

"(1)  To  the  admission  of  the  evidence  in  re- 
gard to  a  fall  which  happened  in  1916  more 
than  a  year  prior  to  the  execution  of  the  deed 
here  in  question,  on  the  grounds  that  the  ad> 
mission  of  such  evidence  tended  to  confuse  the 
issues  in  the  minds  of  the  jury,  and  led  them 
to  think  that  grantor's  mind  was  affected  by 
said  fall. 

"(2)  To  the  admission  of  an  imaginary  con- 
clusion based  upon  an  imaginary  statement 
whi(^  had  no  evidence  to  sustain  it.  The  wit- 
ness previously  admitted  that  he  heard  the  oth- 
er Mr.  Edwards  testify  that  Mrs.  Boone  told 
him  Mr.  Collie  was  riding  up  and  down  the  road 
trying  to  sell  the  land,  and  there  is  no  evidence 
that  Mrs.  Boone  did  not  make  this  statement, 
or  that  Collie  was  not  trying  to  sell  said  land. 

"(3)  To  the  admission  of  evidence  in  regard 


£s»For  other  cases  see  same  topic  and  KET-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 


N.a> 


BOONE  V.  SYKES 
(106  8.B.) 


457 


to  the  mind  of  the  deceased  grantor  based  on 
a  conversation  between  witness  and  deceased 
grantor  eight  months  aft^r  the  execution  and 
delivery  of  the  deed,  on  the  grounds  that  the 
condition  of  the  grantor's  mind  at  this  time  had 
liothing  to  do  with  the  condition  of  the  same 
at  the  time  of  executing  and  delivering  deed, 
and  that  the  admission  of  such  testimony  tend- 
ed strongly  to  influence  the  jury  in  sustaining 
the  contention  of  the  plaintiff  that  she  was 
mentally  incapable  when  she  signed  and  de- 
livered the  deed. 

"(4)  To  the  admission  of  the  testimony  rela- 
tive to  the  value  of  the  1919  crop  on  the  land 
in  question,  on  the  ground  that  such  testimony 
is  irrelevant  in  any  aspect  of  the  case,  and 
especially  so  for  the  reason  that  the  value  of 
the  crops  in  no  wise  showed  the  value  of  the 
lands  because  the  crops  depended  upon  fertiliz- 
er, improvements  put  on  the  lands  by  the  de- 
fendant, their  skill  as  farmers,  and  also  upon 
the  ever  varying  law  of  supply  and  desnand." 

Wm.  H.  &  Thos.  W.  Ruffln  and  Ben  T. 
Holden,  all  of  Louisbnrg,  for  appellants. 

W.  M.  Person  and  W.  H.  Yarborough,  Jr., 
both  of  Louisburg,  for  appellees. 

ALLEN,  J.  [1]  The  deed,  which  plaintiffs 
attack,  bears  date  (December  31, 1917,  and  the 
first  exception  is  to  permitting  a  witness  who 
had  testified  to  an  Injury  to  the  grantor,  re- 
sulting in  a  fractured  hip,  to  fix  the  time  of 
the  fall  as  early  in  1916.  We  see  nothing  In 
this  prejudicial  to  the  defendants,  and  it  was 
competent  in  view  of  the  evidence  of  the 
plaintiffs  tending  to  prove  that  the  grantor 
was  more  than  80  years  of  age,  of  weak  mind, 
and  that  her  mental  and  physical  condition 
gradually  grew  worse  from  the  time  of  the 
fall  until  her  death. 

[2]  The  second  assignment  does  not  com- 
ply with  the  rule,  requiring  the  appellant  to 
at  least  set  forth  in  the  assi^ment  of  error 
the  evidence  objected  to,  but  upon  examina- 
tion of  the  record  it  appears  that  a  witness 
for  plaintiff  was  asked  on  cross-examination 
his  opinion  of  the  sanity  of  the  grantor,  as- 
suming certain  facts  to  be  true,  and  plaintiff 
was  permitted  in  reply  to  ask  for  his  opinion 
If  the  facts  were  otherwise,  which  was  neces- 
sary to  give  the  jury  a  proper  estlnuite  of  the 
testimony  of  the  witness. 

[J]  The  evidence  objected  to  and  covered  by 
the  third  assignment  is  as  follows: 


''She  sent  for  me  six  or  eight  months  after- 
wards to  come,  and  I  went  to  see  her,  and  she 
said  I  signed  some  papers  before  you,  they  tell 
me  and  I  do  not  recollect  it,  and  I  want  to 
know  what  sort  of  papers  they  were.  I  told 
her  it  was  a  deed  for  26  acres  of  land,  and  it 
was  to  Mrs.  Geneva  Sykes,  but  she  did  not 
seem  to  know  or  recollect  about  it,  and  said 
she  was  bothered  about  it.  I  explained  it  to 
her,  and  tried  to  refresh  her  memory,  and  then 
she  remembered  it  and  seemed  satisfied.  This 
was  some  time  in  August'* 

This  evidence  was  very  favorable  to  the  de- 
fendant, because,  while  she  (the  grantor)  at 
first  said  she  did  not  recollect  signing  the 
deed,  when  her  memory  was  refreshed  "she 
remembered  it  and  seemed  satisfied,"'  thus 
confirming  the  deed  eight  months  after  its  ex- 
ecution, but  if  hurtful  to  the  defendant  it  was 
competent  to  be  considered  on  the  question  of 
the  mental  capacity  of  the  grantor  at  the 
time  of  the  execution  of  the  deed,  as  It  was 
in  evidence  that  the  grantor  was  old  and 
gradually  growing  weaker  in  mind  and  body. 

[4]  The  evidence  of  the  value  of  the  crops 
on  the  land  in  1919  was  brought  out  on  the 
cross-examination  of  a  witness  for  the  de- 
fendant, who  had  testified  "some  of  the  land 
was  worth  $15  or  $20  an  acre,  but  It  was  poor 
sorry  land,  big  gullies  and  washes,  so  that 
you  could  bury  a  horse  anywhere  you  wanted 
to,"  and  was  properly  admitted  for  the  pur- 
pose of  contradicting  or  testing  this  witness. 

The  witness  testified  when  asked  the  value 
of  the  crops  in  1919 : 

**I  declare  I  do  not  know  how  much  crop  was 
raised  on  it,  but  a  good  crop,  about  6  acres  of 
tobacco,  worth  about  $1,000.  The  crops  this 
year  are  about  as  good  as  they  were  last  year." 

If,  as  was  thuis  shown,  the  crops  raised  on 
the  land  in  1918  and  1919  or  1919  and  1920 
were  good,  the  jury  might  Xvell  doubt  the 
statement  of  the  witness  on  his  examination 
in  chief  that  on  December  31,  1917,  when  the 
deed  was  executed,  ''it  was  poor  sorry  land, 
big  gullies  and  washes,  so  that  you  could 
bury  a  horse  anywhere  you  wanted  to,"  evi- 
dence offered  by  the  defendant  to  show  that 
the  consideration  named  in  the  deed  was  ade- 
quate. 

We  find  no  error  in  the  triaL 

No  error. 
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HART  V.  WOODMEN  OF  THE  WORLD. 

(No.  290.) 

(Supreme  Coart  of  North  Carolina.    March  SO, 

1921.) 

i.  insuranoe  ^=s>755 (3)— Acceptance  of  orig- 
InaJ  premium  after  notice  of  hazardous  oc- 
cupation precluded  forfeiture  of  benefit  cer- 
tlflcate. 

Where  the  jury  found  that  the  holder  of  a 
benefit  certificate  gave  to  the  clerk  of  his 
camp,  as  required  by  his  certificate,  notice  of 
engaging  in  a  hazardous  occupation,  and  the 
corporation  thereafter  collected  and  retained 
the  premiums  paid  at  the  original  rate,  it 
waived  its  right  to  forfeit  the  certificate  for 
nonpayment  of  the  additional  premium  requir- 
ed from  those  engaged  in  hasardous  occupa- 
tions. 

2.  Insurance  ^=9755(2)— Notice  to  the  clerk 
of  camp  as  required  Is  notice  to  a  fraternal 
heneflt  association. 

Notice  of  engaging  in  a  hazardous  occu- 
pation, given  to  the  derk  of  the  local  camp 
as  required  by  the  by-laws  of  a  fraternal  bene- 
fit association,  is  notice  to  the  association,  so 
that  its  retention  of  the  premiums  paid  with- 
out increase  for  such  occupation  was  waiver 
by  its  own  acts  of  its  right  to  forfeit  for  non- 
payment of  the  additional  premium,  and  it 
cannot  rely  on  a  provision  of  its  by-laws  de- 
nying to  any  ofiicer  the  right  to  waive  any 
provision  thereof. 

Appeal  from  Superior  CJourt,  New  Hanover 
County;  Daniels,  Judge. 

Action  by  Catherine  H.  Hart  against  the 
Woodmen  of  the  World.  Judgment  for  the 
plaintiff,  and  the  defendant  appeals.  No  er- 
ror. 

This  was  a  dvil  action  to  recover  on  a 
contract  of  insurance  issued  by  the  defend- 
ant on  the  life  of  Lee  Roy  Hart  for  the  ben- 
efit of  his  mother,  plaintiff  herein. 

The  defendant's  constitution  and  by-laws 
contain  the  following  stipulations: 

(1)  "If  a  member  engage  in  any  of  the 
(hazardous)  occupations  mentioned  in  this  sec- 
tion he  shall  within  30  days  notify  the  derk 
of  his  camp  of  such  change  of  occupation,  and 
while  so  engaged  in  such  occupation  shall  pay 
on  each  assessment  80  cents  for  each  $1,000 
of  his  benefidary  certificate  in  addition  to  the 
regular  rate.  Any  such  member  failing  to 
notify  the  clerk  and  to  make  such  payments 
as  above  provided  shall  stand  suspended,  and 
his  beneficiary   certificate   be   null   and  void." 

(2)  "No  oflBcer,  employ^,  or  agent  •  •  • 
shall  have  the  power,  right,  or  authority  to 
waive  any  of  the  conditions  upon  which  benefi- 
ciary certificates  are  issued,  or  to  change,  vary, 
or  waive  any  of  the  provisions  of  the  consti- 
tution  and  by-laws,*'   etc. 

It  was  admitted  that  after  the  insured  had 
received  his  beneficiary  certificate  he  changed 
his  occupation  and  became  a  brakeman  on  a 
freight  train,  which  is  denominated  In  the 


defendant's  by-laws  as  hazardous.  The  In- 
sured continued  in  this  work  for  a  period  of 
more  than  a  year  and  until  his  death,  dur- 
ing which  time  he  paid  the  regular  premiums 
on  his  certificate,  but  did  not  pay  the  addi- 
tional 30  cents  due  by  reason  of  the  change 
in  his  employment 

Upon  issues  joined,  the  Jury  returned  the 
following  verdict: 

"First.  Did  the  plaintiri^  intestate  fail  to 
give  notice  to  the  defendant  within  30  days  of 
the  change  of  his  occupation?     Answer:    No. 

"Second.  Was  the  plaintifTs  intestate  able 
and  willing  to  pay  the  increased  premium  re- 
quired for  such  changed  occupation?  Answer: 
Yes." 

Judgment  on  the  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  certificate, 
less  30  cents  per  month  for  the  time  plain- 
tiff's intestate  was  employed  in  the  said  haz- 
ardous work.  Defendant  excepted  and  ap- 
pealed. 

Jos.  W.  Little  and  Geo.  H.  Howell,  both  of 
Wilmington,  for  appellant 
E.  K.  Bryan,  of  Wilmington,  for  appellee. 

PE}R  CURIAM.  The  following  reasons  are 
assigned  by  his  honor  in  support  of  the  judg- 
ment entered  in  the  superior  court: 

"It  further  appearing  to  the  court  that  aft- 
er the  plaintiff's  intestate  changed  his  occu- 
pation he  made  to  the  def aidant  as  many  as 
12  or  more  monthly  payments  of  dues  and  as- 
sessments, and  that  the  same  was  transmitted 
to  the  defendant  by  the  derk  of  the  local 
camp,  as  required  by  the  by-laws,  and  that 
after  the  death  of  the  plaintiff's  intestate 
proofs  of  death  and  loss  were  duly  made  out 
and  transmitted  to  the  defendant,  as  required 
by  the  said  policy  of  insurance,  constitution, 
and  by-laws,  and  after  the  receipt  of  the  same 
the  defendant  denied  liability  and  refused  to 
pay  to  the  plaintiff,  the  benefidary  in  the  poli- 
cy, the  amount  thereof,  and  that  the  defend- 
ant has  failed  and  refused  to  return  to  the 
plaintiff's  intestate,  or  his  personal  represen- 
tative, the  premiums,  dues,  and  assessments 
levied  on  account  of  said  policy,  and  in  filing 
its  answer  herein  made  no  offer  to  return  the 
same,  but  has  kept  the  said  premiums,  durs, 
and  assessments  which  were  paid  to  it  for  the 
purpose  of  keeping  in  force  the  insurance  con- 
tract sued  on,  and  the  court  being  of  the  opin- 
ion, on  such  facts,  that  the  plaintiff  is  entitled 
to  recover  of  the  defendant,  it  is  therefore  or- 
dered," etc. 

[1]  The  defendant  takes  the  position  that 
none  of  the  provisions  of  its  constitution  and 
by-laws  could  be  waived  by  any  ofiicer  or 
agent,  and  that  the  failure  of  the  insured  to 
pay  the  additional  30  cents  per  month,  while 
engaged  in  the  hazardous  work,  rendered  his 
certificate  null  and  void.  We  do  not  think 
this  position  open  to  the  defendant  on  tbe 
record.  The  insured  was  required  to  natity 
the  clerk  of  his  camp  within  30  days  of  hia 
change  of  occupation,  which  was  done,   ac- 
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ccWlng  to  the  verdict  of  the  Jury.  With 
knowledge  of  the  changed  and  hazardous 
employment  of  the  insured,  the  defendant 
continued  to  accept  the  dues  and  assessments 
at  the  old  rate.  This  was  not  an  unauthor- 
ized act  of  an  officer  or  an  agent,  but  the  de- 
fendant's own  election  deliberately  made. 
Such  was  a  waiver  of  its  right  to  insist  Upon 
a  forfeiture  of  the  policy.  Bergeron  v.  In- 
surance Co.,  Ill  N.  C.  45,  15  S.  B,  883. 

It  has  been  held  with  us.  In  a  number  of 
cases,  that  where  an  applicant  knowingly 
misrepresents  a  material  fact,  and  the  com- 
pany, with  full  knowledge  of  the  circum- 
stances and  falsity  of  the  stat»nent,  Issues 
a  policy,  receives  the  premiums,  and  recog- 
nizes and  continues  to  recognize  the  appli- 
cant as  holding  a  contract  of  insurance,  it 
ordinarily  will  be  estopped  from  insisting  on 
a  forfeiture  of  the  policy  that  otherwise 
might  ensue.  Robinson  v.  Brotherhood,  170 
N.  C.  545,  87  S.  B.  537 ;  Grabbs  v.  Insurance 
Co.,  125  N.  C.  389,  34  S.  B.  503. 

[2]  It  is  not  necessary  to  discuss  the  prin- 
ciple, announced  in  numerous  decisions,  that 
notice  to  the  agent  is  notice  to  the  company; 
for  in  the  instant  case  the  insured,  when  he 
changed  his  occupation,  was  only  required  to 
notify  the  derk  of  his  camp,  which  he  did, 
and  this  was  notice  to  the  defendant  Fish- 
blate  V.  FideUty  Co.,  140  N.  C.  589,  53  S.  B. 
354.  See,  also,  Carden  v.  Sons  &  Daughters 
of  Liberty,  179  N.  C.  399,  102  S.  B.  610. 

After  a  careful  examination  of  the  defend- 
ant's exertions  and  assignments  of  error, 
we  are  convinced  that  the  case  was  tried 
according  to  law  and  precedent. 

No  error. 


<1S1  N.  C.  485) 

NEWMAN  V.  MASONIC  MUT.  LIFE  INS.  CO. 

(No.  221.) 

(Supreme  Coxat  of  North  Carolina.    March  23, 

1921.) 


iMoranee  ^=>i86(2)— Reoovery  under  life  pol- 
icy held  proper  where  Insured  died  during 
grace  period  for  payment  of  last  premium. 

Where  a  10-year  renewable  life  insurance 
policy  with  premioms  payable  quarterly  pro- 
yided  for  80  da^'s'  grace  for  payment  of  pre- 
mivni,  the  policy  expiring  by  its  terms  Decem- 
ber 3l8t,  the  last  premimn  being  due  on  that 
date,  and  insured  died  on  January  23d,  insurer 
sen^g  proof  of  death  together  with  a  state- 
ment that,  as  insured  had  30  days'  grace  hi 
which  to  pay  the  premium,  the  policy  was  in 
fnU  force,  a  recovery  on  the  policy  was  proper. 

Appeal  from  Superior  Court,  Sampson 
County;    O)nnor,  Judge. 

Action  by  Sarah  E.  Newman  against  the 
Masonic  Mutual  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 


This  is  an  action  on  a  policy  of  insurance. 
The  facts  appear  in  the  Judgment  rendered 
in  the  superior  court,  which  is  as  follows: 

"This  cause  coming  on  for  trial  before  his 
honor,  George  W.  Connor,  and  a  trial  of  the  is- 
sues by  jury  being  expressly  waived  by  counsel 
of  both  sides,  who  agreed  that  the  court  should 
fisd  the  facts  and  ester  judgment,  etc.,  and  upon 
consideration  of  the  entire  evidence  submitted 
the  court  finds  the  following  facts: 

"(1)  That  on  December  15,  1906,  M.  J.  New- 
man applied  to  defendant  company  for  policy 
of  insurance,  the  form  of  policy  being  a  10-year 
renewaUe  policy,  with  premiums  payable  quar* 
terly. 

"(2)  That  pursuant  to  said  application  policy 
numbered  6640  was  duly  issued  on  December  3^ 
1906,  payable  to  plaintiff,  Sarah  E.  Newman^ 
upon  proper  proof  of  the  death  of  her  husband, 
the  insured,  provided  the  policy  was  in  force 
at  the  time  of  his  death. 

*'(3)  By  the  terms  of  said  policy  it  waa  ex- 
pressly stipulated  that  30  days'  grace  would  be 
given  for  payment  of  any  premiums  after  the* 
first  without  interest,  and  the  policy  should  be 
null  and  void  immediately  after  the  time  of 
grace,  allowed  for  payment  of  any  premium,  had 
expired. 

"(4)  By  the  terms  of  said  policy  it  was  fur- 
ther stipulated  tliat  the  same  might  be  ex- 
changed (without  re-examination  and  without 
written  application  to  the  association  at  any 
time  before  its  expiration  when  no  premium 
was  due  and  unpaid)  for  any  other  form  of 
policy  written  by  said  association.  (Whereby 
the  association's  liability  shall  not  be  increased^ 
or  premium  rate  lowered.)  The  new  policy  to 
run  from  the  date  of  the  surrender  of  this  poli- 
cy, at  the  rate  of  premium  then  chargeable  by 
the  association,  on  policies  of  that  date,  at  the 
then  age  of  the  insured. 

"(5)  That  by  the  terms  of  said  policy  it  was 
expressly  stipulated  that  the  privilege  was  given 
for  renewing  said  policy  without  re-examination 
for  successive  periods  of  10  years  each,  before 
the  expiration  of  each  period,  the  premiums  for 
new  periods  to  be  increased  with  the  increased 
age  of  the  member  according  to  table  of  rates 
stated  and  printed  upon  the  policy,  and  to  be 
payable  on  the  dates  mentioned  therein. 

''(6)  That  said  M.  J.  Newman  paid  all  the 
premiums  on  said  policy  up  to  and  including 
the  quarterly  premium  due  October  1, 1916,  and 
said  policy  by  its  terms  would  liave  expired  on 
December  81,  1916. 

"(7)  That  on  December  4,  1916,  defendant 
company  wrote  a  letter  to  said  Newman,  calling 
his  attention  to  the  fact  that  his  policy  would 
expire  December  3,  1916,  and  if  he  renewed  it 
for  anther  period  of  10  years  the  quarterly  pre- 
mium due  December  81,  1916,  would  be  $23.44, 
in  which  letter  the  said  company  directed  his 
attention  to  his  rights  to  exchange  this  policy 
to  a  whole  life  policy,  setting  forth  the  advan- 
tages  to  the  insured  of  the  exchange. 

\'(8)  That  on  December  13,  1916,  the  de- 
fendant company  again  wrote  Newman  a  letter, 
acknowledging  its  receipt  of  its  letter  of  the 
12th  of  December,  1916^  setting  forth  in  full 
the  terms  and  provisions  in  accordance  with 
which  he  might  take  a  whole  life  policy,  and  by 
said  letter  advised  the  insured  further  as  fol* 
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lows:  Toa  of  course  have  until  January  90th, 
1917,  to  pay  the  premium  due  December  Slst, 
1916.' 

"(9)  That  on  December  15, 1916,  the  defend- 
ant company  forwarded  to  insured  a  notice  by 
postal  card,  adyising  him  that  the  premium  on 
his  policy  of  $23.44  would  be  due  Deceimber  81, 

1916,  and  this  premium  would  keep  his  policy 
in  force  till  April  1,  1917,  and  that  said  notice 
was  duly  received  by  said  Newman. 

"(10)  That  on  January  3,  1917,  the  insured, 
M.  J.  Newman,  wrote  defendant  company  advis- 
ing it  that  he  was  unable  to  avail  himself  of 
his  privllegre  of  exchanging  his  10-year  renewal 
policy  for  a  whole  life  policy. 

"(11)  That  on  January  3, 1917,  the  defendant 
company  wrote  said  M.  J.  Newman  a  letter  ad- 
vising him  that  no  reply  had  been  received  from 
him  to  its  letter  of  December  13,  1916,  relative 
to  the  exchange  and  conversion  of  the  10-year 
policy  into  a  whole  life  policy,  and  further  ad- 
vising him  that  it  had  mailed  him  on  December 
Iff,  1916,  its  regular  postal  card  notice  for  the 
quarterly  premium  suni  of  $23.44,  due  Decem- 
ber, 1916,  under  his  10-year  term  policy,  and 
further  advising  him  that  if  he  desired  to  make 
the  change  it  would  adjust  his  premium  ac- 
cordingly. 

"(12)  That  on  January  23,  1917,  the  insured 
died,  was  buried  the  24th  of  January,  1917,  and 
on  the  25th  of  January,  1917,  the  plaintiff 
through  his  attorney,  Henry  E.  Faison,  Esq., 
duly  mailed  notice  of  insured's  death  to  the  de- 
fendant coimpany  at  Washington,  D.  C^  and 
requested  its  blanks  upon  which  proofs  of  his 
death  could  be  made. 

"(13)  That  replying  thereto  on  January  26th, 
the  said  company  wrote  the  said  attorney  for 
plaintiff,  acknowledging  receipt  of  the  proofs 
of  death  of  M.  J.  Newman,  requesting  the  same 
to  be  filled  up  and  returned,  and  further  stat- 
ing, 'That  this  association  does  not  take  advan- 
tage of  technicalities  in  settlement  of  policies.' 

"(14)  That  said  blanks  were  duly  filled  out 
and  returned  to  the  company  on  January  27, 

1917,  and  on  February  8d,  following,  the  de- 
fendant company  advised  said  attorney  that  the 
proofs  of  death  had  been  duly  received,  but  de- 
clined to  pay  the  plaintiff  anything  on  the 
policy. 

"And  upon  the  foregoing  facts,  the  court 
being  of  the  opinion  that  the  policy  was  valid 
and  in  force  at  the  death  of  the  insured,  M.  J. 
Newman,  adjudges  that  the  defendant  cocmpany 
is  liable  to  the  plaintiff  herein  and  hereby  ren- 
dering judgment  in  her  behalf  that  she  recover 
of  the  defendant  company  the  sum  of  $2,000, 
less  the  sum  of  $23.44  and  interest  on  said  bal- 
ance of  $1,976.56  from  February  3,  1917,  till 
paid,  and  the  costs  of  this  action  to  be  taxed 
by  the  clerk.  Geo.  W.  Connor,  Judge."^' 

From  this  judgment  the  defendant  com- 
pany appealed  to  the  Supreme  Court. 

Winston  &  Matthews,  of  Windsor,  and  J.  P. 
Schick,  of  Washington,  D.  C,  for  appellant. 

Henry  E.  Faison,  of  Clinton,  and  James  S. 
Manning,  of  Raleigh,  for  appellee. 

PER  CURIAM.  The  facts  found  are  suf- 
fl"1ent  to  support  the  judgment,  which  seems 


to  be  in  accord  with  the  views  of  the  defend- 
ant before  this  action  was  commenced,  as 
its  secretary  and  goieral  manager  wrote 
the  attorney  for  the  plaintiff  on  January 
26,  1917: 

"Mr.  Newman's  premium  was  due  on  Decem- 
ber ^Ist,  and  he  had  thirty  days'  grace  in  which 
to  pay  it.  The  policy  was  therefore  in  full 
force  and  effect  when  he  died.  We  are  there- 
fore inclosing  you  the  proofs  of  death." 

Affirmed. 


(181  N.  c.  73) 

SCOTLAND  NECK  COTTON  MILLS  V. 

SHAW  COTTON  MILLS,  lao. 

(No.  103.) 

(Supreme  Court  of  North  Carolina.    March  16, 

1921.) 

1.  Sales  ^s>l 76 (I)— Breach  of  contract  to  de> 
liver  yam  may  be  waived. 

Though  a  breach  of  contract  to  deliver  yam 
occurred,  giving  buyer  right  to  sue  for  dam- 
ages, the  breach  might  be  waived  by  extending 
time  for  performance. 

2.  Sales  ^=»l82(l)-*Time  of  breach  of  ooa- 
tract  held  question  of  fact. 

Though  there  was  evidence  that  a  breach 
of  contract  to  deliver  yarn  occurred  in  June, 
1919,  the  time  of  breach  is  a  question  of  fact 
for  the  jury;  there  also  being  evidence  that 
the  parties  treated  the  contract  as  in  force  in 
March,  1920. 

3.  Salee  ^=»4 1 8 (2)— Evidence  of  marfceC  valve 
of  yarn  at  a  date  later  than  first  breach  of 
contract  held  admissible. 

In  an  action  for  breach  of  contract  to  de- 
liver yarn,  in  which  there  was  evidence  that 
the  parties  treated  the  contract  in  force  in 
March,  1920,  though  first  breach  occurred  in 
June,  19019,  evidence  of  the  market  value  of  the 
yarn  in  March,  1920,  was  admissible. 

4.  Trial  <3=>295 (4) -—Charge  to  be  construed  as 
a  whole. 

A  charge  is  not  erroneous  which,  when  con- 
sidered as  a  ^hole,  merely  stated  the  conten- 
tions of  the  parties,  though  isolated  statements 
might  be  held  to  be  expressions  of  opinion. 

5.  Salee  ^=9418(2)— Meaaore  of  damaoet  for 
failure  to  deliver  yam  held  difference  betweea 
market  price  and  contract  price. 

In  an  action  for  breach  of  contract  to  de- 
liver blue  yam  at  81  cents  per  pound,  in  which 
there  was  evidence  that  contract  was  breached 
in  March,  1920,  and  the  market  price  at  that 
time  was  66  cents — 68  cents,  per  pound,  an  in- 
struction that,  measure  of  damages  would  be 
difference  between  contract  price  and  market 
price  of  blue  yam  at  time  of  breach  AeM  not 
erroneous. 

Appeal  from  Superior  Court,  Halifax  0>i]ii- 
ty;   Lyon,  Judge. 

Action  by  the  Scotland  'Sedk  Cotton  Mills 
against  the  Shaw  Cotton  Millar  Incorporated. 


tffes>For  oilier  eases  see  same  topic  and  iOBYvNIJlCBBR  in  all  Key-Iiombered  Dlgeeta  and  Indexes 


N.O.) 


SCOTLAND  NECK  COTTON  MTTJifl  v.  SHAW  COTTON  MIUjS 

(106  S.B.) 


461 


Judgment  for  plaintiff,  and  defendant  ap- 
peals.   No  error. 

The  court  instructed  on  the  measure  of 
damages  that — 

•*If  yoa  find  from  the  evidence  •  •  •  that 
the  contract  was  not  broken  and  that  it  con- 
tinned  in  existence  up  to  March  10,  1920,  and 
yon  further  find  that  the  market  price  of  blue 
yam  was  66  cents,  67  centa,  or  68  cents,  •  *  * 
plaintiff  would  be  entitled  to  recover  the  differ- 
ence between  whatever  amount  you  find  the  mar- 
ket price  of  blue  yam  was  on  that  date  and  the 
contract  price." 

The  contract  price  was  81  cents  per  pound. 

This  is  an  action  to  recover  damages  for 
breach  of  a  contract,  under  which  the  de- 
fendant agreed  to  deliver  to  the  plaintiff 
30,000  pounds  of  blue  yam  at  the  price  of  31 
cents  per  pound. 

The  defendant  admitted  the  execution  of 
the  omtract  and  its  breach,  and  the  prin- 
cipal controversy  was  as  to  the  time  of  the 
breach,  the  defendant  contending  that  the 
breach  occurred  in  June,  1919,  and  the  plain- 
tiff that  the  breach  was  on  the  10th  of  March, 
1920. 

On  the  trial  of  the  action  the  plaintiff  was 
permitted  to  offer  evidence  showing  the  mar- 
ket value  of  blue  yams  on  the  10th  of  March, 
1920,  and  the  defendant  excepted  upon  the 
ground  that  all  the  evidence  showed  that  the 
breach  was  in  June,  1919.  The  market  price 
of  yam  increased  from  June,  1919,  to  March 
10.  1920. 

There  are  other  exceptions  taken  by  the 
defendant  to  the  charge. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  excepted  and  ap- 
pealed. 

Asbby  W.  Dunn,  of  Scotland  Neck,  and 
Daniel  &  Daniel,  for  appellant 

E.  L.  Travis,  of  Hilifax,  A.  P.  Kitchin,  of 
Scotland  Neck,  and  Geo.  C.  Green,  of  Weldon, 
for  appellee. 

ALLEN,  J.  [1-3]  There  was  undoubtedly  a 
breadi  of  the  contract  by  the  defendant  in 
June,  1919,  in  that  it  failed  to  deliver  the 
yams  according  to  Its  agreement,  and  the 
plaintiff  then  had  the  right  to  sue  to  recover 
damages,  but  it  could  also  waive  the  breach 


and  could  extend  the  time  for  the  perform- 
ance of  the  contract,  and  an  examination  of 
the  correspondence  in  the  record  leads  us  to 
the  conclusion  that  there  is  evidence  that 
both  parties  treated  the  contract  in  force  and 
were  expecting  performance  up  to  the  10th 
of  March,  1920,  and,  if  so,  the  time  of  the 
breach  was  a  question  of  fact  to  be  deter- 
mined by  the  Jury. 

On  the  10th  of  March  the  defendant  wrote 
the  plaintiff,  "I  find  it  Impossible  to  resume 
idiipments  on  your  order  and  an  adjustment 
of  the  matter  will  have  to  be  made  on  other 
lines,"  indicating  that  up  to  that  time  par- 
ties dealt  with  the  contract  as  still  in  force. 

The  letter  goes  on  to  state  the  different 
efforts  made  by  the  defendant  to  t>erform  the 
contract,  and  then  says,  "We  are  so  badly 
behind  with  orders  that  should  have  been  de- 
livered last  fall  that  it  is  impossible  to  figure 
when  we  can  produce  any  yam  in  excess  of 
our  own  requirements,"  and  again,  "If  the 
mill  could  have  run  you  would  have  gotten 
your  yam  before  January  1st,"  from  which 
It  may  reasonably  be  inferred  that  the  par- 
ties had  not  regarded  the  contract  at  an  end 
before  that  time. 

It  follows,  therefore,  as  there  was  evidence , 
that  the  time  of  the  breach  was  on  the  10th 
of  March,  1920,  that  evidence  of  the  market 
value  at  that  date  was  competent  and  prop- 
erly received. 

The  other  exceptions  relied  on  by  the  de- 
fendant are  to  the  statements  of  the  conten- 
tions of  the  parties. 

[4]  We  have  examined  these  with  care,  and 
while  there  are  statements  whidi,  standing 
alone,  might  be  held  to  be  expressions  of  opin- 
ion, when  the  charge  is  considered  as  a  whole, 
it  is  manifest  that  the  Judge  presiding  was 
only  stating  the  contenti(Mis  of  the  parties, 
and,  as  it  appears  to  us,  this  was  done  im- 
partially and  with  due  regard  to  the  rights 
of  both  parties. 

[5]  The  rule  for  the  measure  of  damages 
laid  down  for  the  guidance  of  the  Jury  is  the 
one  approved  in  Hosiery  Co.  v.  Cotton  Mills, 
140  N.  C.  454,  53  S.  B.  140. 

We  have;  carefully  considered  all  of  the 
exceptions,  and  find  nothing  that  will  war- 
rant a  reversal  of  the  Judgment. 

No  error. 
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BARDEN  V.  AMERICAN  RY.  EXPRESS  CO. 

(No.  220.) 

(Supreme  Court  of  North  Carolina.    March  23, 

1921.) 

1.  Carrlere  ^=s>228(5)— Loss  or  damage  In 
transit  makes  out  prima  facie  case  of  negli- 
gence. 

Loss  of  or  injury  to  animals  while  in  the 
possession  of  a  carrier  or  under  its  control 
makes  out  a  prima  facie  case  in  favor  of  ship- 
per. 

2.  Carriers  ^=»228(  I )— Presumption  of  negli- 
gence where  stock  lost  or  Injured  not  rebut- 
ted by  shipper's  contract  to  care  for  and 
feed  stock. 

The  presumption  of  negligence  of  carrier 
arising  from  proof  of  injury  to  or  loss  of  stock 
while  in  carrier's  control  is  not  overcome  or 
rebutted  because  of  an  agreement  to  give  plain- 
tiff free  transportation,  and  that  he  would  feed 
and  care  for  the  stock,  where  damage  was  not 
caused  by  failure  of  plaintiff  to  perform  his 
agreement. 

Appeal  from  Superior  CJourt,  Duplin  Coun- 
ty; Connor,  Judge. 

Action  by  J.  J.  Barden,  Jr.,  against  the 
American  Railway  Express  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
No  error. 

This  is  an  action  to  recover  the  value  of 
one  gray  mare  and  one  mule. 

On  November  13,  1&17,  the  plaintiff  pur- 
chased a  carload  of  stock  in  East  St.  Louis, 
Mo.,  consisting  of  21  mules  and  8  horses,  to 
be  shipped  to  Warsaw,  N.  C.  The  stock 
were  loaded  on  the  car  about  7  p.  m.,  and 
left  at  8  p.  m.  the  same  day;  none  of  the 
stock  were  lame  or  sick,  and  they  all  ap- 
peared to  be  in  good  condition.  The  plaintiff 
entered  into  the  written  contract  set  out  in 
the  record,  and  was  furnished  a  free  pass 
to  accompany  the  stock  as  far  as  Washing- 
ton, p.  C.,  and  agreed  on  his  part  to  look 
after  the  stock,  care  for,  feed,  and  water 
them.  Plaintiff  left  on  the  same  train  with 
stock,  which  reached  Harrisburg,  Pa.,  about 
5  a.  m.  November  15th.  The  stock  were  un- 
loaded and  fed  at  Harrisburg,  and  the  mule 
was  lame  when  driven  off  the  car  at  Harris- 
burg, and  the  horses  were  in  good  condition. 

Plaintiff  then  left  Harrisburg  with  the 
stock,  went  on  to  Washington,  D.  C,  and 
on  to  Richmond,  Va.,  and  he  saw  the  stock 
at  Richmond.  At  Richmond  plaintiff  bought 
a  ticket,  took  a  berth,  and  went  to  bed, 
and  the  stock  reached  Warsaw  on  the  morn- 
ing of  the  17th,  one  day  after  the  arrival  of 
the  plaintiff,  although  the  agent  of  the  de- 
fendant told  the  plaintiff  at  Richmond  the 
car  of  stock  would  go  on  same  train  with  him, 
and  when  unloaded  the  mule  was  still  lame, 
and  after  reaching  plaintiff's  stable  a  wire 
nail  wus  found  in  his  foot.    The  gray  mare 


api)eared  to  be  paralyzed,  when  stock  was 
unloaded,  hurt  on  the  back,  and  died  in  a 
day  or  two.  The  mule  got  better  and  was 
sold. 

The  evidence  of  the  plaintiff  tended  to 
prove  that  the  injury  to  the  mare  was  caus- 
ed by  something  falling  on  her  back,  and  that 
the  nail  in  the  foot  of  the  mule  was  in  the 
car  when  the  shipment  l)egan. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  excepted  and 
appealed. 

Stevens  &  Beasley,  of  Kenansville,  for  ap- 
pellant. 

Gavin  &  Blanton,  of  Kenansville,  for  ap- 
pellee. 

PER  CURIAM.  All  of  the  exceptions  of 
the  defendant  raise  the  same  question,  and 
that  is  whether  there  was  sufficient  evi- 
dence to  be  submitted  to  the  Jury. 

[1,2]  The  defendant  does  not  deny  the 
proposition  that  proof  of  loss  or  damage 
while  in  its  possession  or  under  its  control 
makes  out  a  prima  facie  case  in  favor  of 
the  plaintiff,  but  it  contends  that  this  prin- 
ciple has  no  application  because  of  the 
agreement  to  give  the  plaintiff  free  transpor- 
tation, and  that  he  would  feed  and  care  for 
the  stock.  ' 

There  is  authority  for  this  position,  al- 
though it  is  held  by  some  of  the  courts  that 
such  a  stipulation  in  a  bill  of  lading  is  void 
because  it  is  a  contract  to  relieve  the  carr 
rier  of  ltd  common-law  duty.  (See  Railroad 
V.  Fagan,  72  Tex.  127,  9  S.  W.  749,  2  L.  R. 
A.  75,  13  Am.  St.  Rep.  776;  Heller  v.  Rail- 
road, 109  Mich.  53,  66  N.  W.  667,  163  Am. 
St,  Rep.  554 ;  Stiles  v.  Railroad,  129  Ky.  175, 
110  S.  W.  820,  IS  L.  R.  A.  [N.  S.]  86,  130  Am. 
St.  Rep.  461,  note),  but  however  this  may  be, 
it  cannot  prevail,  and  cannot  rebut  the  pre- 
sumption arising  from  injuries  and  damage 
sustained  while  in  the  possession  of  the 
defendant,  except  where  the  damage  is  caus- 
ed by  the  failure  of  the  plaintiff  to  perform 
his  agreement,  and  in  this  case  there  is  no 
evidence  of  such  failure. 

Again,  the  free  transportation  did  not 
extend  beyond  Washington  City,  and  up  to 
that  point  did  not  require  the  plaintiff  to 
ride  in  the  car  with  the  stock,  and  although 
the  defendant's  agent  promised  to  do  so  it 
did  not  carry  the  stock  on  the  same  train 
with  the  plaintiff  from  Richmond  to  War- 
saw, and  during  this  part  of  the  shipment 
and  for  more  than  24  hours  the  defendant 
had  complete  control  and  custody  of  the  car 
of  stock  in  the  absence  of  the  plaintiff. 

Also  the  nature  of  the  injuries  furnished 
circumstantial  evidence  that  the  defendant 
did  not  furnish  a  reasonably  safe  car,  and 
that  this  was  the  caase  of  the  injury,  and, 
if  so,  the  defendant  was  negligent. 

No  error. 
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WHICHARD  et  al.  v.  WHITEHURST  at  al. 

(No.  171.) 

( Supreme  Gonrt  of  North  Carolina.    March  16^ 

1921.) 

i.  Daeds  ^s»l24(l)— Befora  1879  words  of  la- 
hoiitaaoa  wara  naoaaaary  to  oonveyanea  of 
faa. 

Prior  to  Lawa  1879,  c.  148,  now  C.  S.  § 
991,  the  i^ord  "heirs'*  was  irenerally  necessary 
in  conveyances  to  the  creation  of  a  fee -simile 
estate,  with  the  exception  of  devises  and  equi- 
table estates,  as  to  which  it  was  held  an  estate 
of  inheritance  would  pass  without  such  word 
if  such  was  the  dear  intent  of  the  parties. 

2.  Daeds  ^=s>l24(2)  —  Convayanoa  to  woman 
and  nearest  blood  relative  held  Intended  to 
eonvey  fee. 

A  deed  conveying  property  to  a  named  wo- 
man and  her  nearest  blood  relations  forever 
for  the  recited  consideration  of  natural  love 
and  affection  for  the  grantee,  who  was  grantor's 
daughter,  and  as  her  full  share  of  grantor's 
property,  was  intended  to  convey  the  fee  to 
grantee,  and  not  to  convey  merely  a  life  estate 
to  her  with  remainder  to  her  nearest  blood 
relation. 


(106  S.E.) 

At  the  date  of  said  deed,  said  Anne  E.  Page 
bad  living  one  son  named  Billy  Page,  who 
died  before  reaching  his  majority  and  left  no 
children,  but  since  the  date  of  said  deed  there 
has  been  bom  to  her  five  children  who  were 
living  when  Billy  died. 

In  1910  said  Anne  E.  Page  conveyed  said 
land  to  the  wife  of  one  of  her  sons  in  fee 
simple,  who  subsequently  conveyed  the  same, 
with  the  Joinder  of  her  husband,  to  the  plain- 
tiffs. This  proceeding  was  instituted  for  the 
purpose  of  selling  the  land  for  partition  and 
was  bought  by  the  the  defendants,  who  now 
decline  to  accept  a  deed  from  the  commission- 
er and  pay  for  the  land  solely  upon  the 
ground  that  they  cannot  obtain  fee-simple 
title  to  the  same.  The  court  held  that  the 
plaintiffs  were  entitled  to  an  undivided  one- 
half  Interest  in  the  land  by  reason  of  the 
deed  from  Anne  E.  Page  and  to  a  one-tenth 
undivided  interest  by  reason  of  the  deed  from 
O.  F.  Page  and  wife,  but  that  the  other  four 
defendants,  children  of  Anne  Page,  are  the 
owners  in  fee  simple  of  an  undivided  four- 
tenths,  as  tenants  In  common,  interest  in  said 
lands,  from  which  Judgment  the  plaintiffs  ap- 
pealed. 


3.  Deeds  ^==>l24(2)^Con8tnied  to  give  affaot 
to  Intent  to  convey  fee  without  words  of  in- 
heritanea. 

The  decisions  of  the  courts  have  extended 
and  broadened  the  application  of  the  principle 
that  the  intention  of  the  grantor  is  to  be  con* 
sidered  in  the  interpretation  of  the  deed  in  ac- 
cord with  the  spirit  of  C.  S.  §  901,  so  as  to  give 
effect  to  an  intention  manifested  by  the  whole 
instrument  to  convey  a  fee,  though  no  words  of 
inheritance  were  used  in  the  deed. 


4  Deads  ^s»  1 24  (2)  »  Corrected    by    Inserting 
wards  of  Inheritance  to  effectuate  intent. 

Where  a  deed  executed  prior  to  enactment 
of  C.  S.  §  991,  was  manifestly  intended  to  con- 
vey a  fee-simple  estate  and  waa  a  substitute 
for  a  devise,  but  failed  to  use  the  word  "heirs" 
therein,  the  court,  in  a  cause  submitted  on  case 
agreed,  in  the  exercise  of  its  equitable  powers, 
can  consider  the  suit  as  one  to  correct  the  in- 
strument by  inserting  therein  the  word  "heirs," 
and  BO  carry  into  effect  the  evident  intent  of  the 
partiea. 

Stacy  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Pitt  County; 
Devln,  Judge. 

Suit  by  Z.  V.  Whichard  and  others  against 
C.  J.  Whitehurst  and  others,  submitted  on  an 
agreed  statement  of  facts.  From  a  Judgment 
holding  plaintiffs  entitled  to  an  undivided 
six-tenths  interest  only  in  the  land,  plaintiffs 
appeal.    He  versed. 

This  case  was  submitted  under  C.  S.  §  961, 
upon  the  following  "facts  agreed" : 

In  1871  John  F.  Whichard  and  his  wife 
conveyed  to  their  daughter  the  land  in  con- 
troversy, duly  described,  "unto  said  Anne  E. 
Page  and  her  nearest  blood  relation  foreTer.** 


S.  J.  Everett,  of  Greenville,  for  appellants. 
Skinner  &  Whedbee,  of  Greenville,  for  ap- 
pellees. 

CLARK,  C.  J.  [1]  Prior  to  the  act  of  1879, 
now  C.  Sb  f  991,  the  word  "heirs"  was  general- 
ly held  necessary  to  the  creation  of'  a  fee- 
simple  estate  in  conveyances,  but  there  is  an 
exception  as  to  devises  and  equitable  estates 
as  to  which  it  was  held  that  an  estate  of  in- 
heritance would  generally  pass  without  the 
word  "heirs"  if  such  was  the  dear  intent  of 
the  parties.  Holmes  v.  Holmes,  86  N.  C.  205- 
207,  cited  by  Hoke,  J. ;  Smith  v.  Proctor,  139 
N.  C.  319,  51  S.  E.  889,  2  L.  R.  A.  (N.  S.)  172w 
This  conveyance  is  in  the  nature  of  a  devise, 
or  rather  is  a  substitute  for  it  and  is  so  ex- 
pressed. 

[2]  This  is  not  a  conveyance  to  Anne  E. 
Page  for  life  only  and  then  to  her  nearest 
blood  relation,  but  the  conveyance  is  to  "Anne 
E.  Page  and  her  nearest  blood  relation  for- 
ever." In  Cullens  v.  Cullens,  161  N.  0.  344, 
77  S.  E.  228,  L.  R.  A.  1917B,  74,  it  is  stated 
that  it  is  settled  in  this  state  that,  when  a 
conveyance  of  land  is  made  to  a  woman  "and 
her  children,"  the  grantee  named  and  her 
children  living  at  the  date  of  the  deed  are 
tenants  in  common,  but  we  think  that  upcm 
the  face  of  this  deed  the  intent  was  not  to 
convey  the  land  to  Anne  E.  Page  and  her  liv- 
ing son,  Billy  Page,  as  tenants  in  common, 
but  that  the  true  intent  was  to  convey  the 
land  to  her  in  fee  simple.  In  Beacom  v. 
Amos,  161  N.  C.  366,  77  S.  B.  411,  it  is  said: 

-  "The  law  will  not  allow  the  plain  intention  to 
be  defeated  by  any  omission  to  use  technical 
words  to  express  it,  if  equivalent  terms  are  em- 
ployed for  tiie  purpose." 


4=»For  other  cases  see  same  topic  and  KSY -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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This  conveyance  recites  in  tbe  first  para- 
graph that  it  is  made  "to  Anne  EL  Page, 
daughter/'  by  the  grantors,  saying  in  the 
second  paragraph  that  the  con^deration  is 
"natural  love  and  affection  for  her'*;  and 
the  fourth  paragraph  recites  that  "this  and 
the  other  property  given  to  our  said  daughter 
is  a  full  and  equitable  share  of  all  our  prop- 
erty and  we  do  hereby  declare  that  in  case 
we  die  intestate  she  shall  never  inherit  any- 
thing else  from  our  estate.'*  There  Is  no  in- 
dication that  it  was  intended  that  the  "near- 
est blood  relation"  was  intended  to  be  a  ben- 
eficiary of  any^  interest  in  said  conveyance, 
the  consideration  of  which  was  "love  and  af- 
fection to  the  daughter,"  and,  together  with 
other  property  given  her,  was  "her  full  and 
equitable  share"  of  all  the  property  of  the 
grantors,  and  upon  that  ground  they  disin- 
herit her  from  inheriting  any  other  part  of 
their  estate  if  they  should  die  intestate. 

[3]  As  far  back  as  Armfield  v.  Walker,  27 
N.  C.  583,  it  was  held  that— 

"If  a  deed,  for  a  valuable  consideration,  give 
land  to  another  and  his  heirs,  it  is  a  good  deed 
on  delivery  to  pass  the  estate  in  fee,  notwith- 
standing it  be  very  informally  framed  (Co.  Lit. 
T[a];  Kent's  Com.  461),  and  it  is  a  rule  of 
law  that,  if  two  constructions  can  be  placed 
upon  a  deed  or  any  part  of  it,  that  shall  be 
given  to  it  which  is  most  beneficial  to  the  gran« 
tee." 

The  decisions  since  have  extended  and 
broadened  the  application  of  the  principle 
that  the  intenticm  of  the  grantor  is  to  be 
considered  in  the  interpretation  of  a  deed. 
Smith  V.  Proctor,  139  N,  C.  314,  51  S.  E.  889, 
2  L.  R.  A-  (N.  S.)  172;  Fulbright  v.  Yoder, 
113  N.  C.  456,  18  S.  E.  713;  Winborne  v. 
Downing,  105  N.  0.  20,  10  S.  E.  888;  Vickers 
V.  Leigh,  IM  N.  O.  248,  10  S.  B.  308 ;  Hicks 
V.  Bullock,  06  N.  0.  164,  1  S.  B.  629;  Ricks 
V.  Pulliam,  94  N.  C.  225 ;  Bunn  v.  Wells,  94 
N.  C.  67.  Indeed,  the  latest  decisions  h(dd 
that  the  intention  now  is  to  be  gathered  trom 
the  whole  deed  without  dissecting  it  into 
parts  as  at  common  law.  Guilford  County  v. 
Porter,  167  N.  C.  366,  83  S.  E.  564 ;  Triplett 
V.  Williams,  149  N.  O.  894,  63  S.  E.  79,  24 
L.  R.  A.  (N.  S.)  514. 

In  Fulbright  v.  Yoder,  113  N.  C.  456,  18  S. 
E  713,  it  is  held,  citing  Holmes  v.  Holmes, 
86  N.  C.  205,  that— 

"Although  words  of  inheritance  are  omitted 
in  a  deed,  yet,  if  the  real  intention  of  the  gran- 
tor appear  to  be  to  confer  a  fee,  that  effect 
\dll  be  given  to  the  limitation." 

In  that  case  the  deed  was  made  in  1860, 
and,  like  this,  was  made  to  a  son,  and  the 
court  held  that — 

While  this  construction  "is  not  supported  by 
text-writers  or  the  previous  dedsions  of  this 
court,  yet  it  is  believed  to  be  founded  upon 
more  equitable  principles  in  arriving  at  the 
real  intention  of  the  grantor.  It  is  also  in 
accord  with   the  spirit   of  recent  legislation. 


Code,  i  1280  [now  0;  S.  991],  which  declares 
the  limitations  without  the  use  of  the  word 
'heirs*  shall  be  construed  as  limitations  in  fee» 
unless  a  contrary  intention  plainly  appears.*' 

This  case^as  been  cited  often  since,  among 
others  in  Helms  v.  Austin,  116  N.  C.  753,  21 
S.  E.  556,  and  Smith  v.  Proctor,  139  N.  C. 
314,  51  S.  E.  889,  2  L.  R.  A.  (N.  S.)  172. 

Among  other  cases,  Moore  v.  Quince,  109 
N.  O.  92,  13  S.  E.  872,  and  Rackley  v.  Chest- 
nutt,  110  N.  O.  262,  14  S.  B.  750,  hold  that, 
where  the  instrument  upon  its  face  contains 
sufilcient  evidence  of  a  manifest  purpose  of 
the  grantor  to  convey  an  estate  in  fee,  it 
will  be  so  construed.  Formerly  the  courts 
in  its  efforts  to  effectuate  the  grantor's  in- 
tent, had  resort  to  equitable  principles,  or 
lay  hold  up<xi  expressions  in  other  parts  of 
the  deed  containing  the  sacramental  words 
•*heirs"  and  transposed  it  into  the  conveying 
clause,  and  would  go  through  the  formality 
of  requiring  an  amendment  or  correction  of 
the  deed.  The  later  decisions,  as  above  set 
forth,  conforming  to  the  evident  intention  of 
the  parties  and  the  legislative  construction 
dispensing  with  the  word  "heirs,**  have  re- 
sorted to  the  direct  process  of  construing  the 
conveyance  to  mean  in  fee  when  such  inten- 
tion clearly  appears.  In  this  case,  in  addi- 
tion to  what  is  already  said,  the  intention  of 
the  grantor  to  convey  a  fee  simple  to  the 
daughter  is  apparent  firom  the  reading  of  the 
whole  deed,  for  not  only  the  grantor  uses  the 
words  "her  equitable  share,"  "her,**  "she,** 
but  adds  the  word  "forever,**  which  evidently 
intended  to  convey  the  property  in  fee  to  her. 
There  is  no  limitation  of  a  life  estate  or  any 
intention  indicated  to  convey  any  interest 
therein  to  her  son. 

In  a  very  illmnfnative  opinion  in  Beacom 
V.  Amos,  161  N.  C.  365,  77  S.  B.  407,  citing 
numerous  cases,  Walker,  J.,  thus  quotes  from 
Gudger  v.  White,  141  N.  C.  507,  54  S.  E.  386, 
as  a  correct  statement  of  the  modem  rule 
for  the  construction  of  deeds: 

t'We  are  required  by  the  settled  canon  of  con- 
struction so  to  interpret  It  as  to  ascertain  and 
effectuate  the  intention  of  the  parties.  Their 
meaning,  it  is  true,  must  be  expressed  in  the 
instrument;  but  it  is  proper  to  seek  for  a 
rational  purpose  in  the  language  and  provisions 
of  the  deed  and  to  construe  it  consistently  with 
reason  and  common  sense.  If  there  is  any 
doubt  entertained  as  to  the  real  intention,  we 
should  reject  that  interpretation  which  plainly 
leads  to  injustice  and  adopt  that  one  whic^  con- 
forms more  to  the  presumed  meaning,  because 
it  does  not  produce  unusual  and  unjust  results. 
All  this  is  subject,  however,  to  the  Inflexible 
rule  that  the  intention  must  be  gathered  from 
the  entire  instrument,  'after  looking,'  as  the 
phrase  is,  'at  the  four  corners  of  it' " 

And  agaiu: 

"Words  shall  always  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may,  and, 
if  they  cannot  operate  in  one  form,  they  shal) 
operate  in  that  which  by  law  shall  effectuate  the 
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intentloiL.  Thia  is  the  more  Just  and  rational 
mode  of  expounding  a  deed,  for,  if  the  intention 
cannot  be  ascertained,  the  rigorous  rule  is  re- 
sorted to,  from  the  necessity  of  taking  the  deed 
most  stronc^y  against  the  grantor." 

[4]  Ordinarily  in  a  deed  of  this  kind  of 
date  prior  to  1879,  even  when  containing  on 
its  faoe  sufficient  evidence  of  an  intent  by 
the  grantor  to  convey  the  f^  a  salt  to  cor- 
rect the  Instrument  is  required;  but  this 
cause  being  submitted  on  case  agreed,  or 
when  all  the  facts  affecting  the  rights  of  the 
parties  are  set  forth,  and  there  being  plenary 
evidence  on  the  face  of  the  instrument  itself 
that  a  fee-simple  estate  was  Intended,  the 
court,  In  the  exercise  of  Its  equitable  powers, 
is  fully  Justified  In  treating  this  as  a  suit  to 
correct  the  instrument  by  Inserting  the  word 
"heirs,*'  and  so  carry  into  effect  the  evident 
intent  of  the  parties.  Vickers  v.  Leigh,  104 
N.  C.  248.  10  8.  B.  308. 

Construing  the  conveyance,  therefore,  ac- 
cording to  its  meaning  and  intent  as  appears 
upon  the  face  of  the  instrument,  we  think 
the  conveyance  was  to  her,  the  daughter,  In 
fee  simple,  though  Inartifidally  expressed. 

The  grantee  so  understood  It  and  made  tbe 
conveyance  in  fee  simple  to  the  wife  of  one 
of  her  sons  who  has  since  joined  in  the  con- 
veyance to  the  plaintiffs  in  this  action.  All 
of  the  children  of  Anne  Page  for  over  30 
years  have  acquiesced  in  the  sole  possession 
by  their  mother,  and  for  10  years  in  the  con- 
veyance by  her. 

We  think  upon  the  facts  agreed  that  Judg- 
ment should  have  declared  that  the  plaintiffs 
were  owners  in  fee  simple,  and  that  the  pur- 
chasers should  pay  the  purchase  money. 

Reversed. 

STAOY,  J.,  dissenting  (ALLEN,  J.,  conoar^ 
ring  in  dissent).  The  deed  submitted  for 
construction  in  this  proceeding  was  made  in 
1871.  In  the  granting  clause  these  words 
appear,  '*unto  the  said  Anne  E.  Page  and  her 
nearest  blood  relation  forever,'*  and  the  ha- 
bendum contains  the  following  language: 

'*To  have  and  to  hold  said  tract  of  land  and 
premises  with  all  the  appurtenances  thereto  be- 
longing to  her,  the  said  Anne  E.  Page  and  her 
nearest  blood  relation." 

-  At  the  time  of  the  execution  and  delivery 
of  said  deed  Anne  E.  Page  had  only  one  son 
liirtng,  Billy  Page,  who  was  her  nearest  blood 
relation.  The  word  "heirs"  appears  nowhere 
in  the  conveyance,  either  In  connection  with 
the  names  of  the  grantors  or  the  grantees. 
It  is  omitted  entirely  from  the  instrument 
In  the  nmjorlty  opinion  it  is  conceded  that 
prior  to  the  enactment  of  chapter  148,  Public 
Laws  of  1879,  in  real  pr<H>erty  conveyances 
the  use  of  the  word  "heirs"  in  connection 
with  the  name  of  the  grantee  was  necessary 
to  convey  a  fee-simple  estate,  except  In  de- 
vises and  trusts  or  equitable  estates,  where  it 
clearly  appeared  that  a  fee  simple  was  in- 
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tended.  As  stated  by  Mr.  Justice  Hoke  in 
Smith  V.  Proctor,  139  N.  C.  314,  61  S.  E.  889, 
2  U  B.  A,  (N.  S.)  172: 

"It  is  true  that  prior  to  the  act  of  1879  the 
word  'heirs'  was  generally  held  necessary  to  the 
creation  of  a  fee-simple  estate  in  deeds  con- 
veying the  legal  title.  It  was  not  so  in  devises 
nor  in  equitable  estates,  where  it  was  generally 
held  that  an  estate  of  inheritance  would  pass 
without  the  word  'heirs*  if  such  was  the  clear 
intent  of  the  parties"— dting  Holmes  v.  Holmes, 
86  N.  C.  205. 

The  case  at  bar,  however,  comes  under 
neither  of  these  exceptions.  The  instrument 
is  not  a  devise,  nor  do  we  think  it  can  be 
held  as  a  substitute  for  one.  It  fails  in 
many  respects  to  meet  the  requiremoits  of  a 
valid  will.  It  is  a  deed  only,  and  we  are 
asked  to  construe  It  ad  such.  It  does  not 
purport  to  'create  or  convey  a  trust  estate, 
and  no  equitable  relief  is  sought  The  i^ead- 
ings  present  only  a  construction  of  the  deed 
as  a  question  of  law.  The  parties  have  thus 
elected  to  stand  upon  their  rights,  and  the 
case  should  be  decided  acccnrdingly. 

It  has  been  held  with  us  in  a  long  line  of 
dedsiims  that,  as  a  mere  construction  of  the 
legal  title  on  the  faoe  of  the  instrument,  in 
deeds  bearing  date  prior  to  the  statute  of 
1879,  the  use  of  the  word  "heirs'*  in  some 
way  descriptive  of  the  grantee's  interest  was 
necessary*  and  alwasrs  required,  for  the  cre- 
ation of  a  fee-simple  estate.  Boggan  v. 
Somers,  152'  N.  C.  890,  67  S.  E.  965 ;  Reel 
Estate  Co.  V.  Bland,  162  N.  C.  225,  67  S.  E. 
483.  And  where  the  word  "heirs'*  or  words 
of  inheritance  are  entirely  omitted  from  the 
deed,  only  a  life  estate  passes  by  such  con- 
veyance. Cullens  V.  Cullens,  161  N.  C.  344, 
77  S.  B.  228,  L.  R.  A.  1917B,  74 ;  Batdielor  v. 
Whltaker,  88  N.  C.  860.  "There  Is  no  prin- 
dpl6  of  law  better  established  than  that  the 
word  'heirs*  is  absolutely  necessary  in  a 
deed  [executed  prior  to  1879]  to  convey  a 
fee-simple  estate."  Stell  v.  Barham,  87  N.  0. 
62.  The  -omission  of  the  word  "heirs,"  or 
words  of  inheritance,  from  a  deed,  if  execut- 
ed before  the  act  of  1879,  will  have  the  effect 
of  vesting  only  a  life  estate  in  th6  bargainee. 
Anderson  v.  Logan,  105  N.  G.  266,  11  S.  B. 
361;   Boggan  v.  Somers,  supra. 

It  should  be  remembered  that  the  aid  of 
equity  is  not  Invoked  in  this  case.  There  is 
no  allegation  that  the  word  "heirs"  or  words 
of  Inheritance  were  omitted  by  mistake,  In- 
advertence, etc.,  which  would  bring  the  case 
under  the  doctrine  announced  in  Fulbrlght  v. 
Yoder,  113  N.  C.  466,  18  a  E.  713,  Ra(*ley 
V.  Chestnutt,  110  N.  C.  262,  14  S.  E.  750, 
Vickers  v.  Leigh,  104  N.  0.  248,  10  S.  B.  308, 
Rutledge  v.  Smith,  45  N.  C.  283,  Armfleld 
V.  Walker,  27  N.  C.  583,  Real  Estate  Co.  v. 
Bland,  supra,  and  other  cases  to  like  import. 
Nor  is  there  any  question  of  a  trust  or  equi- 
table estate  involved,  as  in  the  cases  of  Moore 
V.  Quince,  109  N.  C.  89,  13  S.  B.  872,  Holmes 
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V.  Holmes,  86  N.  O.  205,  supra,  and  Smith  v. 
Proctor,  supra. 

But  conceding,  for  the  moment,  that  the  in- 
strument clearly  shows  an  intention  on  the 
part  of  the  grantors  to  convey  a  fee-simple 
estate,  and  that  upon  proper  allegations  the 
deed  should  be  reformed  or  corrected,  how 
can  we  say  that  Anne  E.  Page  is  to  take  a 
fee  simple,  and  Billy  Page,  her  nearest  blood 
relation  living  at  the  time  of  the  execution  of 
the  deed,  is  to  take  no  interest  lit  all?  It 
was  held  in  Cullens  v.  Gullens,  supra,  that 
a  deed  executed  prior  to  1879  to  "Sarah  A. 
Cullens  and  her  children"  conveyed  only  a 
life  estate,  but  that  the  woman  and  her  three 
children  living  at  the  time  took  as  tenants  in 
common  and  that  the  dbiildren  were  entitled 
to  share  with  the  mother  in  the  estate — citing 
Campbell  v.  Everhart,  139  N.  0.  511,  52  S. 
E.  201,  Heath  v.  Heath,  114  N.  C.  547,  19 
S.  E.  155,  Gay  v.  Baker,  58  N^  C.  344,  68 
Am.  Dec.  229,  and  Dupree  v.  Dupree,  45  N. 
C.  164,  59  Am.  Dec.  590. 

For  the  foregoing  reasons,  and  on  account 
of  the  numerous  decisions  in  our  reports 
contra,  we  are  unable  to  agree  with  the  con- 
clusion reached  in  this  case  by  a  majority  of 
the  court 
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THOMAS  V.  HOUSTON  et  al.    (No.  219.) 

(Supreme    Court    of    North    Carolina.    March 

16,  1921.) 

1.  Gifts  ^s»53— Elements  of  ''gift  eausa  mor- 
tis" stated. 

To  constitate  a  "gift  cansa  mortis,"  not 
only  is  an  intentional  transfer  and  actual  or 
constructive  delivery  necessary,  but  it  must 
be  made  in  view  of  impending  dissolution  or 
in  contemplation  of  death  from  a  present  ill- 
ness or  some  immediate  peril. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift 
Causa  Mortis.] 

2.  Gifts  ^=»66 (2)— Husband  held  not  to  have 
made  flift  causa  mortis  of  money  deposited 
in  Ills  name  and  tliat  of  his  wife. 

Where  a  husband,  at  a  time  when  he  was 
up  and  about  his  business,  deposited  money 
in  a  bank  on  a  certificate  of  deposit  payable 
to  the  order  of  himself  or  his  wife,  stating 
that  he  wanted  to  deposit  it  so  that  in  case 
he  died  his  wife  could  get  it,  and  placed  the 
certificate  of  deposit  in  his  wife's  trunk  where 
his  other  valuable  papers  were  kept,  there 
was  no  gift  causa  mortis  accompanied  by  ac- 
tual or  constructive  deivery. 

3.  Gifts  ^=s>l9(l)— There  may  bo  possession 
without  delivery  but  not  delivery  without 
possession. 

Possession  of  the  subject  of  an  alleged 
gift  may  be  had  where  no  delivery  has  been 
made,  but  there  can  be  no  valid  delivery  un- 
less possession  actual  or  constructive  accom- 
panies it. 


4.  Gifts  <s=s>18(l)»intent  and  delivery  essen- 
tial to  gift  inter  vivos. 

To  constitute  a  gift  inter  vivos  there  must 
not  only  be  a  donative  intent,  but  delivery  is 
an  indispensable  requisite. 

5.  Gifts  ^=s>il— Gift  Inter  vivos  oannot  take 
effect  In  the  future.' 

A  gift  Inter  vivos  cannot  be  made  to  take 
effect  in  the  future,  as  this  would  amount  only 
to  a  promise  or  agreement  to  make  a  gift. 

6.  Gifts  <S=»55— "Gifts  inter  vivos"  and 
"causa  mortis"  distinguished. 

The  chief  distinguishing  characteristics  be- 
tween a  "gift  inter  vivos"  and  one  "causa 
mortis"  are  that  the  former  is  absolute  and 
takes  effect  in  prffisenti,  while  the  other  is 
revocable  and  takes  effect  in  future. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift 
Inter  Vivos.] 

7.  Gifts  ^==>49(5)— Evidence  held  not  to  sImw 
Intention  to  give  or  deliver  deposit. 

Evidence  showing  that  a  husband  deposit- 
ed money  in  a  bank  on  a  certificate  of  depos- 
it, payable  to  himself  and  his  wife,  stating 
that  he  wanted  to  leave  it  so  bis  wife  could 
get  it  if  he  died,  and  that  be  placed  the  cer- 
tificate of  deposit  in  his  wife's  trunk  where 
his  other  valuable  papers  were  kept,  was  in- 
sufficient to  show  either  an  intention  to  make 
a  gift  inter  vivos  or  a  delivery  of  the  cer- 
tificate of  deposit. 

8.  Wilis  <9=»566— Certlfloate  of  deposit  held 
not  to  pass  as  "moneys  on  hand." 

A  will  containing  a  bequest  of  all  moneys 
on  hand  at  the  testator's  death  kM  to  indi- 
cate a  purpose  not  to  include  a  certificate  of 
deposit  as  "money  on  hand." 

9.  Wilis  ^=»487(3)»Testator's  deoiarallon  as 
to  intent  held  inadmissible  on  question  of 
oonstruotion. 

I  In  construing  a  will,  the  testimony  of  a 
witness  that  the.  testator  told  him  prior  to  the 
execution  of  the  will  what  he  wanted  done 
with  money  in  a  bank  was  incompetent. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Connor,  Judge. 

Action  by  H.  S.  Thomas,  executor  of  R.  C. 
Houston,  against  Hattie  Houston  and  others. 
From  a  judgment  for  plaintiff,  the  defendant 
named  appeals.    Affirmed. 

Civil  Action  brought  to  determine  the  own; 
ership  of  $1,500  deposited  In  the  Bank  of 
Beulaville  by  plaintiff's  testator  on  Febru- 
ary 26,  1917,  taking  from  the  bank  a  certifi- 
cate of  deposit  in  words  and  figures  as  fol- 
lows, to  wit: 

"Beulaville,  N.  a,  Feb.  26,  1917. 

"This  is  to  certify  that  R.  C.  Houston  has 
deposited  with  the  Bank  of  Beulaville  fifteen 
hundred  dollars,  payable  in  current  funds  to 
the  order  of  himself  or  wife  Hattie  Houston 
on  return  of  this  certificate  properly  indorsed 
with  interest  at  4  per  cent  per  annum  if  left 
8  months. 

"No  interest  after  one  year  unless  renewed. 
"[Signed]    A.  L.   Cavenaugh,  Cashier.*' 


«=s>For  other  caMs  lee  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  DiseeU  and  Indexes 
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The  cashier  of  the  bank  testified  that  at 
the  time  of  this  deposit  the  deceased  stated: 

"He  wanted  to  deposit  it  on  interest  so  that 
in  case  he  died,  leaving  the  money  in  the  bank, 
his  wife,  Hattie  Houston,  could  get  it." 

There  was  also  evidence  tending  to  show 
that  R.  G.  Houston,  the  deceased,  on  the  date 
of  issuance  of  said  certificate  of  deposit, 
placed  the  same  in  his  wife's  trunk  where 
his  deeds,  notes,  and  other  valuable  papers 
were  kept. 

The  deceased  also  left  a  will,  from  which 
it  appears  no  specific  disposition  was  made  of 
this  certificate  of  deposit  as  such,  and  the 
residuary  legatees,  save  the  appellant,  con- 
tend that  this  item  would  pass  under  the 
residuary  clause. 

Excluding  formal  parts,  the  will  was  as 
follows: 

Second.  I  give  and  devise  to  my  beloved 
wife,  Hattie  Houston,  the  tract  of  land  on 
which  I  now  reside,  containing  86^  acres,  for 
her  natural  life  in  satisfaction  of  her  dower 
and  thirds  in  all  my  lands  also  her  share  of 
team  horse  or  myle  one  cart  and  one  buggy, 
together  with  harness,  also  my  entire  house- 
hold and  kitchen  furniture  of  every  descrip- 
tion except  one  large  chest  and  its  contents 
all  my  entire  stocks  of  hogs,  poultry,  cattle, 
and  also  my  entire  growing  crops,  and  provi- 
sions that  I  may  have  on  hand  at  my  death. 
Also  all  moneys  tiiat  I  may  have  on  hand  at 
my  death. 

Third.  I  give  and  devise  to  my  granddaugh- 
ter, Kitsy  Elizebeth  Jones  and  her  heirs  in 
fee  simple  the  remainder  of  my  entire  tract  of 
land  of  one  hundred  and  seventy  three  acres 
also  one  large  chest  and  its  contents  together 
with  my  photograph. 

Fourth.  I  give  and  bequeath  to  George  Bak- 
er, my  great-nephew,  at  the  death  of  my  pres- 
ent wife  Hattie  Houston,  the  tract  of  land 
willed  to  her  by  me  during  her  natural  life. 

Fifth.  My  will  and  desire  is  that  all  resi- 
due of  my  estate  if  any  after  taking  out  the 
devises  and  legacies  above  mentioned  shall  be 
sold  and  the  debts  owing  to  me  collected,  and 
if  there  should  be  any  surplus  over  and  above 
the  payment  of  debts,  expenses  and  legacies, 
that  such  surplus  shall  be  equally  divided  be- 
tween my  wife,  Hattie  Houston,  Kitsy  Elize* 
beth  Jones,  George  Baker,  and  Chartie  Hul- 
bert  and  wife. 

Sixth.  I  hereby  constitute  and  appoint  my 
trusty  friend,  H.  S.  Thomas,  lawful  executor 
to  all  intents  and  purposes  to  execute  this  my 
last  will  and  testament  according  to  the  true 
intent  and  meaning  of  the  same  and  part  and 
clause  thereof  hereby  revoking  and  declaring 
void  all  other  wills  and  testaments  by  me  here- 
tofore made. 

His  honor,  being  of  opinicm  that  the  evi- 
dence was  insufllcient  to  establish  a  gift  to 
Hattie  Houston,  instructed  the  Jury  to  an- 
swer the  issue  of  ownership  in  favor  of  the 
plaintifF.  From  the  verdict  thus  rendered 
and  'judgment  thereon,  the  defendant  Hattie 
Houston  excepted  and  appealed. 


Gavin  &  Blanton,  of  Eenansvllle,  for  ap- 
pellant 

H.  D.  Williams,  of  Kenansville^  for  ap- 
pellee. 

STACY,  J.  [1]  The  appellant  in  her  brief 
tal^es  the  position  that  under  the  evidence 
offered,  his  honor  should  have  submitted  to 
the  jury  the  question  as  to  whether  the  certi- 
ficate of  deposit  would  pass  to  her  as  a 
gift  causa  mortis.  We  do  not  think  this  posi- 
tion tenable.  To  constitute  a  "gift  causa 
mortis,"  not  only  is  an  intentional  transfer 
and  actual  or  constructive  delivery  necessary, 
but  it  must  be  made  in  view  of  impending  dis- 
solution, or  in  contemplation  of  death  from  a 
present  Illness  or  some  immediate  peril.  12 
R.  G.  li.  962;  Patterson  v.  Trust  Co.,  157 
J^.  O.  13,  72  S.  E.  629 ;  Newman  v.  Bost,  122 
N.  C.  624,  29  S.  B.  848;  and  Wilson  v. 
Featherstone,  122  N.  C.  750,  30  S.  E.  325.  As 
very  tersely  and  succinctly  stated  in  McCord 
V.  McCord,  77  Mo.  166,  46  Am.  Rep.  9 : 

''To  constitnte  such  a  gift,  it  must  be  made 
in  the  last  illness  of  the  donor  or  in  contem- 
plation and  expectation  of  death.  There  must 
be  a  delivery  of  the  subject  by  the  donor,  and 
it  is  'defeasible  by  reclamation,  the  contingen- 
cy of  survivorship,  or  deliverance  from  peril.' 
2  Kent,  Com.  444.  •  •  •  It  must  be  a  de- 
livery as  a  gift,  and  such  a  delivery,  as  in 
case  of  a  gift  inter  vivos  would  invest  the 
donee  with  the  title  to  the  subject  of  the 
gift" 

[2,  3]  In  the  instant  case,  there  is  no  evi- 
dence of  any  intentional  gift  accompanied  by 
an  actual  or  constructive  delivery  during 
the  last  illness  of  the  deceased.  He  was  up 
and  about  his  business  at  the  time  the  money- 
was  placed  in  bank ;  and  there  is  no  evidence 
that  anything  transpired  between  him  and 
his  wife,  with  respect  to  this  certificate  ot 
deposit,  subsequent  to  the  date  of  its  issu- 
ance, which  would  amount  to  a  valid  trans- 
fer. It  does  not  appear  that  any  delivery 
was  ever  made  to  the  appellant  It  is  true 
the  certificate  was  placed  in  her  trunk  where 
her  husband  kept  his  deeds  and  other  valu- 
able papers,  but  there  is  no  evidence  of  any 
intention  to  thus  deliver  it  to  her.  Un'.er 
the  circumstances,  it  is  not  even  dear  that 
It  was  in  her  possession.  Bven  if  it  were, 
delivery  and  possession  are  two  different 
things.  "Possession"  may  be  had  where  no 
delivery  has  been  made ;  but  there  can  be  no 
valid  "delivery"  imless  possession,  actual  or 
constructive,  accompanies  it  Whalen  v. 
Milholland,  89  Md.  199,  43  Aa  45,  44  L.  R.  A. 
208. 

Around  every  other  disposition  of  the  prop* 
erty  of  the  dead  the  Legislature  has  thrown 
safeguards,  and  wisely  so.  Around  this  mode 
(donatio  mortis  causa)  the  requirement  oi 
actual  or  constructive  delivery  is  the  only 
substantial  protection  which  the  law  affords, 
and  the  courts  should  not  weaken  this  aalu- 
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tary  requirement  and  wise  precauticm  by  per- 
mitting the  substitution  of  convenient  and 
easily  proven  devices.  Keepers  v.  Fidelity 
Co.,  56  N.  J.  Law,  302,  28  Atl.  585,  23  L.  IL  A. 
184,  44  Am.  St  Rep.  397. 

[4,  6]  On  the  other  hand,  we  do  not  think 
the  evidence  sufficient  to  warrant  a  finding 
of  a  gift  inter  vivos.  Not  only  must  there 
be  a  donative  intent,  but  delivery  is  an  in- 
dispensable requisite  to  such  a  gift  under 
our  law.  Gross  v.  Smith,  132  N.  C.  604,  44 
S.  E.  111.  It  cannot  be  made  to  take  effect 
In  the  future.  Minor  v.  Rogers,  40  Conn. 
512,  16  Am.  Rep.  69;  Askew  v.  Matthews, 
175  N.  O.  187.  95  S.  B.  163.  This  would 
amount  only  to  a  promise  cr  an  agreement 
to  make  a  gift  Spencer  v.  Vance,  57  Mo. 
429. 

"To  constitute  a  valid  gift  inter  vivos,  there 
must  be  an  Intention  to  give  and  a  delivery  to 
the  donee,  or  to  some  one  for  him,  of  the  prop* 
erty  given.  An  intention  of  the  donor  to  give 
is  not  alone  sufficient.  The  intention  must  be 
executed  by  a  complete  and  unconditional  de- 
livery. Neither  will  a  delivery  be  sufficient, 
unless  made  with  an  intention  to  give.  The 
transaction  must  show  a  completely  executed 
transfer  to  the  donee  of  the  present  right  of 
property  and  the  possession.  The  donee  must 
become  the  own^r  of  the  property  given." 
Harris  Banking  Go.  v.  Miller,  190  Mo.  640,  89 
S.  W.  629,  1  U  R.  A.  (N.  S.)  790. 

It  has  been  held  that  a  deiwsit  under  an 
agreement  which  preserves  to  the  depositor 
the  right  to  deal  with  the  deposit  for  his  own 
benefit,  but  which  provides  that  upon  his 
death  any  balance  standing  to  his  credit  shall 
be  paid  to  the  donee,  though  accompanied  by 
a  delivery  of  the  deposit  book  to  the  donee, 
does  not  constitute  a  valid  gift  Inter  vivos. 
Stevenson  ▼.  Earl,  65  N.  J.  Eq.  721,  65  Atl. 
1091,  103  Am.  St  Rep.  790,  1  Ann.  Gas.  49. 
A  gift  is  incomplete  if  the  donor  "retains  the 
dominion,  If  there  remains  to  him  a  locus 
penitentifle,  •  •  •  there  cannot  be  a  per 
feet  and  legal  donation.**  Murray  v.  Gannon, 
41  Md.  466.  See  also  Schippers  v.  Kempkes, 
(N.  J.  Err.  ft  App.)  67  Atl.  74,  12  U  R.  A. 
(N.  S.),  355  and  note. 

[6]  The  chief  distinguishing  characteristics 
between  a  gift  inter  vivos  and  one  causa 
mortis  are  that  the  former  is  absolute  and 
takes  effect  In  prcesenti,  while  the  latter  is 
revocable  and  takes  effect  In  futuro. 

[1]  Upon  the  record,  there  is  no  eyidence 


tending  to  show  any  surrender,  during  the 
lifetime  of  the  deceased,  of  his  dominion  or 
control  over  the  deposit  In  question.  Without 
such  surrender  and  actual  or  constructive 
delivery  to  the  donee,  a  parol  gift,  in  law, 
is  but  a  promise  to  give,  which,  being  virlth* 
out  consideration,  is  not  obligatory.  Pioot 
V.  Sanderson,  12  N.  0.  309.  "A  transfer  of 
the  property  Is  required,  and  'an  intention  to 
give  is  not  a  gift'  '*  Adams  t.  Hayes,  24  N. 
G.  361. 

Furthermore,  there  is  no  evidence  to  sup- 
I>ort  the  conclusion  that  the  deceased,  during 
his  lifetime,  had  promised  his  wife  that  she 
might  have  the  money  which  he  had  placed 
In  bank.  The  only  competent  testimony  tend-- 
ing  to  show  what  disposition  R.  G.  Houston 
wished  to  make  of  this  particular  deposit, 
in  the  event  he  died  leaving  It  in  the  bank, 
comes  from  the  cashier  of  the  bank  of  Beula- 
ville,  and  the  record  is  silent  as  to  whether 
such  desire  was  ever  communicated  to  ap- 
pellant  during  the  lifetime  of  her  husband. 
Hence  there  Is  not  sufficient  evidence  to  show 
an  lntentl(m  to  make  the  gift  and  a  d^ivery 
of  the  thing  given.  Without  both  of  tl^efte 
prerequisites,  there  can  be  no  gift  inter  vivos 
or  causa  mortis.  Newman  v.  Bosti  supra; 
Medlock  V.  PoweU,  96  N.  a  499,  2  8.  D.  149. 

[8, 9]  There  are  some  decisions  In  onr  own 
reports  and  elsewhere  to  the  effect  that  a 
certificate  of  deposit  or  money  In  bank  will 
pass  by  will  under  the  designation  of  "money 
on  hand,"  where  it  clearly  appears  that  such 
was  the  Intention  of  the  testator ;  but  in  the 
Instant  case,  a  contrary  purpose  is  quite  ap- 
parent. All  the  facts  and  circumstances  lead 
to  a  different  conclusion.  The  testimony  of 
the  witness  Potter  that  the  testator  had  told 
him,  prior  to  the  execution  of  his  will,  what 
he  wanted  done  with  the  money  in  bank, 
was  Incompetent  and  should  have  been  ex- 
cluded. Wills  are  made  by  testators,  not 
by  witnesses. 

I'rom  the  foregoing,  it  follows  that  his 
honor  was  correct  in  charging  the  Jury  to 
answer  the  Issue,  with  respect  to  the  owner- 
ship of  the  certificate  of  deposit,  in  favor  of 
the  executor. 

After  a  careful  examination  of  the  entire 
record  and  the  defendants*  exceptions  and 
assignments  of  error,  we  think  the  ruling  aa 
indicated  should  be  sustained. 

No  error. 
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SMITH  ot  al.  V.  BANKHEAD.    (No.  10587.) 

(Supreme  (Toort  of  South  (Carolina,    liarch  18, 

1921.) 

1.  PartiUon  ^=> 1 09 (I)— Purchaser  acquires 
nnsevered  orope,  though  due  as  reut  hefore 
sale. 

Where  land  was  sold  in  a  partition  suit  with- 
out any  reservation,  and  the  deed  conveyed  "all 
and  singular  the  rights,  *  *  *  rents,  issues. 
and  profits/*  crops  still  attached  to  the  freehold 
when  the  sale  was  made  and  when  the  purchas- 
ers complied  with  their  bid  passed  to  the  pur- 
chasers, though  the  land  was  rented,  and  the 
rent  was  payable  in  cotton  and  com,  and  was 
due  before  the  sale. 

2.  Partition  ^=»109(l)— Falluro  of  purohasors 
to  oxhihit  deed  hold  uot  to  affect  right  to 
or  ops. 

Where  a  tenant  of  land  sold  at  partition 
sale  had  attorned  to  the  purchasers,  at  the  re- 
quest of  the  agent  of  the  former  owners,  and 
the  purchasers  were  in  possession  when  such 
agent  attempted  to  gather  crops  due  as  rent, 
the  failure  of  the  purchasers  to  exhibit  their 
deed  did  not  defeat  their  action  to  recover  pos- 
session of  the  crops. 
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tion  for  the  possesslpn  of  the  crops  so  gath- 
ered. The  case  was  referred  to  a  special 
referee,  who  found  that  the  rent  web  due 
before  the  sale,  and  the  defendant  was  enti- 
tled to  the  crop.  The  circuit  Judge  affirmed 
this  finding. 

The  rent  was  payable  In  cotton  and  com. 
The  record  does  not  show  that  there  was  any 
reservation  of  anything*  tn  the  order  of  sale, 
in  the  deed,  or  by  notice  at  the  sale.  Much 
has  been  said  In  argument  about  the  time  at 
which  the  rent  was  due  and  the  failure  of 
the  plalntUfs  to  exhibit  the  deed  to  the  land, 
and  they  were  treated  as  crucial  points  in 
the  case. 

[1]  I.  It  makes  no  difference  when  the 
rent  was  due.  The  crops  in  dispute  were 
still  attached  to  the  fre^old  when  the  sale 
was  made  and  when  the  plaintiffs  complied 
with  their  bid.  The  sale  of  the  land  carried 
with  it  all  that  was  attadied  to  the  land, 
houses,  t&nces,  trees,  cotton  stalks,  with 
their  unpicked  cotton,  and  oom  stalks  and 
unsevered  com.  So  far  as  the  parties  to 
that  action  were  concerned,  all  were  includ- 
ed in  the  sale.  The  deed  that  has  been  con- 
firmed contains  the  following: 


Appeal  from  Common  Pleas  Circuit  Court, 
of  York  County;  Thos.  S.  Sease,  Judge. 

Action  by  J.  D.  Smith  and  another  against 
J.  H.  Bankhead,  Agent  From  a  Judgment 
for  defendant,  plaintiffs  appeaL     Reversed. 

W.  W.  Lewis  and  John  A.  Marlon,  both  of 
York,  for  appellants. 

J.  S.  Brice  and  John  R.  Hart,  both  of 
York,  for  respondent 

FKASER,  J.  The  defendant  J.  H.  Bank- 
head,  was  entitled  to<an  undivided  interest 
in  the  land  described  in  the  complaint  and 
other  lands.  The  defendant  acted  as  agent 
for  his  cotenants  and  rented  this  tract  to 
Ed.  Good,  a  negro.  An  action  for  partition 
was  brought,  to  which  the  defendant  was  a 
party,  and  this  tract  was  sold  under  an  or- 
der of  the  court  and  was  bought  by  the 
plaintiffs  herein  at  that  sale.  At  the  request 
of  Mr.  Bankhead,  the  plaintiffs  re-rented 
the  land  for  the  following  year  to  Ed.  Good, 
on  the  day  following  the  sale.  The  sale  was 
made  on  the  4th  of  November.  The  plain- 
tiffs paid  the  money  on  the  9th  of  November, 
took  their  deed,  and  filed  it  for  record  on 
that  day.  The  report  of  sale  was  confirmed 
on  the  25th  day  of  November.  On  the  Idth 
of  November,  10  days  after  the  deed  was  de- 
livered, Mr.  Bankhead  undertook  to  gather 
the  crop,  and  the  plaintiffs  brought  this  ac- 


*Together  with  all  and  singular  the  rights, 
members,  hereditaments,  and  appurtenances 
whatsoever  to  the  said  premises  belonging,  or 
bat  any  wise  appertaining,  and  the  reversions  and 
remainders,  rents,  issues,  and  profits  thereof, 
and  also  all  the  eAate,  right  title,  and  interest 
dower,  possession,  property,  benefit  daim,  and 
demand  whatsoever,  bdth  at  law  and  in  equity 
of  the  Said  plaintiffs  and  defendants,  and  all  of 
the  parties  to  the  said  suit,  and  of  all  other 
persons  rightfully  claiming  or  to  claim  the 
same,  or  any  part  thereof,  by,  from,  or  under 
them,  or  either  of  them.' 


ft 


It-  thus  appears  that  the  rents  were  ex- 
pressly conveyed.  The  defendant  was  a 
party  to  the  case  under  which  the  sale  was 
made. 

[2]  II.  The  failure  of  the  plaintiffs  to  ex- 
hibit their  deed  is  equally  ineffiective.  If 
there  had  been  a  dispute  about  the  posses- 
sion, then  the  failure  of  the  plaintiff  to  pro- 
duce the  evidence  of  their  title  might  have 
been  «  factor  in  the  case.  There  was  no 
such  issue  here.  The  tenant  of  the  defend- 
ant had  already,  at  the  request  of  the  de- 
fendant, attorned  to  the  plaintiffs,  and  the 
plaintiffs  were  already  in  possessicm.  The 
defendant  is  estopped  from  claiming  any  in- 
terest in  the  land  or  renta 

The  Judgment  is  i^versed. 

GABY,  C.  J.,  and  WATTS  and  GOTH* 
RAN,  JJ.,  concur. 


ForothOT 
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BELLINQEa  Probttte  Judgo,  v.  UNITED 
STATES    FIDELITY   &    GUARANTY    CO. 

(No.  10,586.) 

(Supreme  (}oart  of  South  CJarolina.    March  16» 

1921.) 

1.  Insane  persons  ^=>4S— Surety  on  commit- 
tee's bond  not  disdAmed  by  failure  to  re- 
quire accountings. 

The  surety  on  the  bond  of  the  committee 
of  a  lunatic,  conditioned  that  the  committee 
shall  faithfully  execute  his  duties  and  yearly 
account  to  the  judge  of  probate,  is  not  released 
by  the  failure  of  the  probate  judge  to  require 
annual  returns  by  the  committee,  as  it  was  the 
duty  of  the  surety  to  see  that  this  duty  of  the 
committee  was  performed. 

2.  Insane  persons  ^=»45— Allegation  of  surety 
that  It  was  not  bound  by  decree  properly 
stricken,  If  bound  prima  fade. 

In  an  action  on  the  bond  of  the  committee 
of  a  lunatic,  an  allegation  of  the  surety  that 
it  was  not  bound  by  a  judgment  against  the 
committee  was  properly  stricken,  if  it  was 
bound  either  condusively  or  prima  fade. 

3.  Insane  persons  ^=s>45— Decree  against  com- 
mittee only  prima  fade  binding  on  surety. 

A  decree  of  the  probate  court,  finding  the 
amount  due  from  the  committee  of  a  lunatic, 
on  an  accounting  by  him  to  which  his  surety  is 
not  a  party,  is  only  prima  facie  binding  on  the 
surety. 

4.  Insane  persons  «=s>45— Suroty's  answer,  not 
stating  grounds  of  attack  on  settlement, 
properly  stricken. 

The  surety  on  the  bond  of  a  lunatic's  com- 
mittee has  only  a  limited  right  to  impeach  the 
final  decree  settling  the  accounts  of  the  com- 
mittee, and  hence,  in  an  action  on  the  bond,  an 
allegation  of  the  surety  that  it  was  not  bound 
by  the  decree,  without  stating  the  grounds  of 
its  attack  on  the  decree,  was  proper^  stricken. 

5.  Insane  persons  ^s»45— Chiidron  of  Innatle 
are  strangers  to  eatate. 

Children  of  a  lunatic  petitioning  for  thdr 
substitution  as  sureties  for  the  committee  in 
order  to  saye  premiums  were  strangers  to  the 
estate,  and  might  have  been  treated  by  the 
probate  judge  as  intermeddlers. 

6.  insane  persons  ^=»45— Probata  oourt  oan- 
not  release  oommlttee'a  surety  on  execution 
of  substituted  bond. 

The  probate  court  has  no  power,  dther  un- 
der its  general  power  of  control  over  the  es- 
tates of  lunatics  or  under  Civ.  Code  1912,  I 
3613,  authorizing  such  court,  on  the  applica- 
tion of  sureties  nn  administration  and  guard- 
ianship bonds,  to  make  such  order  or  decree 
for  the  relief  of  the  surety  as  may  not  impair 
or  affect  the  right  of  the  parties  interested,  to 
discharge  the  surety  of  a  lunatic's  committee 
upon  the  execution  of  a  substituted  bond. 

7.  Constitutional  law  ^==>70( 3)— Propriety  of 
law  discriminating  between  sureties  of  dif- 
ferent dasses  held  a  question  for  the  Legis- 
lature. 

Whether  the  probate  court  should  be  au- 
thorized to  discharge  sureties  on  administra- 


tion and  guardianship  bonds,  and  not  sureties 
on  other  bonds,  is  a  question  for  the  Legisla- 
ture, and  not  a  judicial  question. 

8.  Appeal  and  error  ^s»248,  839(1)— Ques- 
tions not  passed  on  below  or  oovered  by  ex* 
eeptions  not  considered. 

.Questions,  argued  but  not  passed  on  by  the 
drcuit  judge,  or  covered  by  exceptions,  will 
not  be  considered  6n  appeal. 

Appeal  from  Common  Pleas  Circnit  Court 
of  Richland  County ;  Edward  Mclver,  Judge. 

Action  by  G.  Duncan  Bellinger,  as  Judge 
of  Probate,  against  the  United  States  Fidel- 
ity &  Guaranty  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Robert  Moorman,  of  Columbia,  for  appel- 
lant 

Tomplslns,  Barnett  &  McDonald,  of  C<Aum* 
bla,  for  respondent 

COTHRAN,  J.  Action  against  the  defend- 
ant as  surety  uiK>n  the  bond  of  Walter  J* 
Simons,  committee  of  R.  J.  Palmer,  a  lunatic. 
The  trial  was  before  Hon.  Edward  Mclver,. 
presiding  judge  at  spring  term,  1920,  without 
a  jury,  upon  the  pleadings  and  an  agreed 
statenfent  of  facts.  He  rendered  judgment 
in  favor  of  the  plaintiff  for  $1,105.18  May 
27,  1920,  from  which  the  defendant  appeals. 

In  1908  R.  J.  Palmer  was  adjudged  a  luna- 
tic. Walter  J.  Simons  was  appointed  his  com* 
mittee,  and  on  February  4,  1908,  qualified 
by  furnishing  a  bond  to  the  probate  judge- 
in  the  sum  of  $5,000,  conditioned  in  the  usual 
form,  with  the  defendant  as  surety.  The  com- 
mittee took  charge  of  the  estate,  and  ad- 
ministered it  until  March  11,  1913,  at  which. 
time  an  order  was  passed  by  the  probate- 
court,  discharging  R.  J.  Palmer  fronf  the 
custody  of  the  court,  and  requiring  the  com- 
mittee to  malie  a  final  accounting.  This- 
accounting  was  had,  and  resulted  in  a  judg- 
ment by  the  probate  court  in  favor  of  R.  J. 
Palmer  against  Walter  J.  Simons,  the  com- 
mittee, for  $759.61,  dated  January  18,  1915. 
The  svurety  compauy  was  not  a  party  to  this- 
proceeding. 

Prior  to  this  time,  that  is,  on  February  2» 
1910,  while  the  lunatic  was  confined  in  the 
state  hospital,  three  of  his  children  petition* 
ed  the  probate  court  to  allow  them  to  be 
substituted  as  sureties  on  the  bond  in  the 
place  of  the  defendant  surety  OMnpany,  that 
the  annual  premium  of  $25  paid  to  the  surety 
company  might  be  saved  to  the  estate.  Oa 
February  10,  1910,  the  probate  judge  signed 
an  order  to  that  effect,  and  that  upon  the 
execution  of  a  new  bond  signed  by  said  pe- 
titioners the  defendant  "l>e  released  and  dis- 
charged from  any  and  all  further  liability 
under  the  bond  heretofore  filed  in  this  ac- 
tion.*' The  proposed  bond  was  duly  ex- 
ecuted. 

During  the  entire  period  of  his  incumbency 
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the  committee  made  no  retains  of  the  estate  t  for  that  purpose ;  It  does  not  lie  in  his  month 


transactions  until  April  22,  1913,  after  the 
legal  status  of  the  lunatic  had  been  restored, 
or  purported  to  be,  and  then  only  an  unitem* 
Ized  return  for  the  five  years.  This  return 
was  objected  to  by  Palmer,  and  on  September 
22,  1913,  the  committee  filed  what  appears 
to  have  been  duly  itemized  returns  for  five 
years.  Upon  rendition  of  the  Judgment  for 
^759.61  on  January  18,  1915,  execution  was 
issued  against  Walter  J.  Simons,  the  com- 
mittee, which  was  returned  nulla  bona,  and 
this  action  followed  on  May  17,  1918.  The 
circuit  Judge  charged  the  defendant  with 
the  amount  of  the  probate  court  decree  of 
January  18,  1915,  plus  interest  and  costs, 
amounting  to  $1,230.18,  less  five-year  bond 
premiums,  $125,  and  rendered  Judgment  for 
$1,105.18. 

The  questions  that  arise  in  this  appeal  are 
as  follows : 

(1)  Does  the  failure  of  the  probate  Judge 
to  require  annual  returns  by  the  committee 
of  a  lunatic  to  secure  the  faithful  perform- 
ance of  whose  duties  the  bond  was  given  to 
the  probate  Judge  discharge  the  surety? 

(2)  Is  the  surety  upon  the  bond  of  a  com- 
mittee of  a  lunatic  bound  by  the  decree  of 
the  probate  court  ascertaining  the  amount 
due  by  the  committee  in  a  proceeding  to 
which  the  surety  was  not  a  party? 

(3)  Is  an  order  of  the  probate  Judge,  pur- 
porting to  discharge  the  surety  of  the  com- 
mittee of  a  lunatic,  upon  the  execution  of  a 
substituted  bond,  effective  for  that  purpose? 

The  two  questions  first  stated  above  were 
raised  in  paragraphs  4  and  5  of  the  defend- 
ant's answer,  but  on  motion  before  Judge 
Moore,  prior  to  the  trial  before  Judge  Mclver 
(upon  a  date  not  appearing  in  the  "case") 
these  paragraphs  were  stricken  from  the  an- 
swer. Question  No.  3  was  decided  by  Judge 
Mclver  against  the  defendant. 

[1]  The  First  Question.  The  condition  of 
the  bond  was  that — 

The  committee  "shall  and  do  well  and  faith- 
fully execute  the  duties  of  committee  and  also 
yearly  and  every  year  account  to  the  said 
jadge  of  probate  *  •  •  for  all  such  sum  or 
Bums  of  money  •  •  •  which  he  •  •  • 
may  have  received  •  •  *  and  in  other  re- 
spects behave  and  demean  lilmself  honestly  and 
faithfully  touching  said  committeeship." 

One  of  the  duties  imposed  upon  the  com- 
mittee by  law,  and  specifically  imdertal^en 
by  him  in  the  bond,  was  to  make  annual 
returns.  The  surety  was  bound  to  see  that 
this  duty  was  performed;  he  so  undertook. 
It  would  be  an  anomalous  conclusion  to  re- 
lease the  surety  from  his  entire  obligation 
upon  the  ground  that  the  principal  had  not 
forced  the  obligor  to  perform  a  specifically 
assumed  duty  for  which  the  surety  was  equal- 
ly bound.  For  his  own  protection  it  was 
the  duty  of  the  surety  to  see  that  this  duty 
was  performed;   the  oourt  was  open  to  hlni 


to  say  that  he  should  be  discharged  because 
the  probate  Judge  did  not  compel  the  per- 
formance of  a  duty  which  he  himself  had 
neglected  to  compel. 

The  Second  Question.  The  probate  Judge 
by  regular  proceeding  called  the  committee  to 
account,  took  testimony,  examined  the  item- 
ized returns  and  vouchors,  and  arrived  at 
the  Judicial  conclusion  that  the  committee 
was  Indebted  to  the  estate  in  the  sum  of 
$759.61.  Judgment  was  accordingly  render^ 
ed.  The  surety  was  not  a  party  to  that  pro- 
ceeding and  now  (daims  that  it  Is  not  bound 
by  the  adjudication  and  claims  the  right  to 
a  readjustment  of  the  committee's  accounting. 

[2]  It  will  be  noted  that  the  defendant 
does  not  attempt  to  assail  the  probate  decree 
for  want  of  Jurisdiction,  fraud,  or  collusion ; 
nor  does  It  attempt  to  surcharge  or  falsify 
the  accounting.  The  allegation  simply  is 
that  "it  is  not  bound"  by  the  decree.  This 
is  the  allegation  stricken  out  by  Judge 
Moore's  order.  If  the  defendant  is  bound 
either  conclusively  or  prima  fade,  it  is  clear 
that  it  can  take  ,  nothing  by  this  appeal. 
Judge  Moore's  order  is  not  set  out  in  the  rec- 
ord for  appeal,  and  we  have  no  means  of 
knowing  whether  he  ruled  that  the  surety 
was  bound  conclusively  or  prima  facie.  It 
matters  not  which,  for,  if  it  was  bound  in 
either  way,  the  defendant's  allegation  that 
it  was  *'not  bound"  cannot  be  sustained. 

[3]  It  appears  to  the  writer,  and  expressing 
his  individual  views  of  the  nmtter,  that  the 
logical  conclusion  should  be  that  the  surety 
upon  a  committee's  bond.  In  an  action  at 
law  upon  tlie  bond,  is  concluded  by  the  de- 
cree of  the  probate  court,  duly  rendered 
upon  a  final  settlement  and  accounting  by 
his  principal,  as  to  the  amount  of  the  prin- 
dpal's  liability,  notwithstanding  the  fact  that 
the  surety  was  not  a  party  to  the  accounting ; 
that  such  a  decree  is  a  final  Judgment  which 
may  be  enrolled  In  the  clerk's  office  and 
upon  which  execution  may  issue ;  that  such 
record  establishes  the  committee's  failure 
to  respond  to  the  Judgment  A  breach  of 
his  bond  is  conclusively  shown.  Certainly 
he  is  concluded  and  the  surety  is  bound  to  the 
full  extent  to  which  his  prindpal  is  bound. 
He  cannot  attack  collaterally  a  decree  made 
against  the  committee  for  whose  fidelity  to 
his  trust  he  has  bound  himself.  Stovall  v. 
Banks,  10  Wall.  683,  19  U  Ed.  1036.  See 
Rose's  Notes,  170,  where  numerous  author- 
ities are  dted. 

The  remedy  of  the  surety  should  be  an 
appeal  from  the  decree  or  a  direct  attack 
upon  it  in  the  probate  court,  unless  want  of 
Jurisdiction  appears  upon  the  face  of  the 
record. 

But  whether  or  not  it  is  due  to  the  differ- 
ence in  the  legal  effect  of  a  decree  of  the 
present  probate  court  and  that  of  tlie  old 
court    of   ordinary    (compare    Ordinary    t. 
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Mortimer,  7  Rich.  176,  with  sections  73,  74, 
75,  Oode  of  OlTil  Procedure),  it  is  settled  by 
a*  practically  unbroken  line  of  cases  in  this 
state  that  such  a  decree  is  only  prima  facie 
binding  upon  the  surety.  Oureton  ▼.  Shelton, 
3  McCord,  413;  Joyner  t.  Oooper,  2  Bailey, 
ld9;  Ordinary  of  Gliarleston  District  v. 
Condy,  2  Hill,  313;  Ordinary  t.  Gerlile, 
McMul.  100;  Norton  y.  Wallace,  1  Rich.  507; 
Dayant  y.  Wdi)b,  2  Rich.  379;  Norton  y. 
Wallace,  2  Rich.  460;  Taylor  y.  Taylor,  2 
Rich.  Bq.  123;  Stewart 'y.  McOully,  5  Rich. 
80 ;  State  y.  Cason,  11  S.  O.  392 ;  Crane  y. 
Moses,  13  S.  O.  561;  FeUers  y.  Dayis,  22  S. 
0.  425;  Eenpedy  y.  Adickes,  37  S.  a  176,  15 
S.  E.  022. 

[4]  Eyen  in  these  cases  the  right  of  the 
surety  to  impeach  the  final  decree  of  settle- 
ment is  limited,  as  will  appear  upon  the 
examination,  to  certain  obJecti(His  which  must 
be  set  forth  in  the  pleading  of  the  surety, 
"in  an  action  on  a  guardianship  or  adminis- 
tration bond  against  a  surety,  errors  in  the 
decree  against  the  principal,  unless  set  out 
by  the  surety  in  his  pleadings,  cannot  be 
proyed."  Davant  y.  Webb,  2  Rich.  379;  Nor- 
ton y.  Wallace,  1  Ridi.  507. 

The  appellant's  attorney  admits  in  his 
printed  argument  that  the  probate  court  de- 
cree was  at  least  prima  facie  evidence  against 
the  defendant.  This  admission,  coupled  with 
the  failure  to  set  forth  in  his  pleadings  the 
grounds  of  the  attack  upon  the  decree  of 
which  he  assumes  that  the  defendant  was 
deprived  by  the  order  of  Judge  Moore,  ren- 
ders untenable  the  position  that  the  defend- 
ant was  not  bound  by  the  decree;  he  was 
bound  presumptively,  until  he  pleaded  and 
established  grounds  of  attack  made  legitimate 
under  the  foregoing  authorities.  Judge 
Moore's  order  may  be  sustained  upon  either 
ground;  that  the  decree  was  prima  facie 
binding  upon  the  surety,  or  that  the  spedflc 
grounds  of  attack  were  not  pleaded. 

The  Third  Question.  The  circuit  Judge 
and  the  respondent  take  the  position  that  the 
surety's  relief  is  determined  by  the  provi- 
sions of  section  3613,  1  Code  of  Laws,  and 
that,  the  course  therein  prescribed  not  hay- 
ing been  pursued,  the  order  is  a  nullity.  The 
appellant's  position  is  that  the  probate  court, 
under  the  general  powers  of  control  over  the 
estate  of  lunatics,  was  authorised  to  sign 
the  order.  We  do  not  think  that  either  posi- 
tion can  be  sustained. 

[6]  The  position  for  the  substitution  of 
the  three  adult  children  of  the  lunatic  as 
sureties  upon  the  bond  of  the  committee  in 
the  stead  of  the  guaranty  company  was  filed 
in  the  name  of  those  children.  They  could 
not,  except  in  a  prospective  sense,  have  bad 
the  slightest  legal  interest  in  the  lunatic's 
estate.  They  were  strangers  to  the  estate, 
as  much  so  as  if  they  had  not  been  related 
to  him,  and  may  well  have  been  considered 
by  the  probate  Judge  as  intermeddler&    But 


in  view  of  the  complacency  and  evident  ap- 
proval of  the  guaranty  company  in  relati<» 
to  the  substitution,  and  its  reliance  in  this 
proceeding  upon  the  order  as  a  release  of 
it  from  all  llaMlity,  we  may  assume  that 
it  was  taken  with  the  knowledge  and  con- 
sent of  the  guaranty  company,  and  will  treat 
the  matter  as  if  the  order  had  been  taken 
upon  the  petition  of  the  surety. 

"The  motion  need  not  be  made  by  the  sure* 
ty;  it  is  sufficient  if  made  with  his  knowledge, 
and  consent  by  the  guardian.'*  Black  y.  Her* 
ritt,  13  Ky.  Law  Rep.  867. 

[(]  The  statute  (sectlmi  8613)  does  not  pro- 
vide the  machinery  for  the  discharge  of  a 
surety ;  it  authorizes,  after  examination,  the 
making  of  "such  order  or  decree,  for  the 
relief  of  the  petitioner,  as  may  not  impair 
or  affect  the  rights  of  the  parties  interested 
in  the  estate." 

The  obligation  of  the  principid,  for  whidi 
the  surety  stands  bound,  begins  before  he 
receives  a  dollar  of  the  estate,  for  it  is  his 
duty  to  collect  the  assets;  it  continues 
through  his  administration  of  his  office,  and 
ends  only  after  he  shall  have  made  a  full 
and  honest  accounting  and  distributed  the 
net  assets  to  those  entitled  to  them.  It  is 
to  the  interest  of  the  beneficiaries  of  the 
estate  that  these  obligations  be  fulfilled, 
obligations  of  the  principal  and  of  the  surety. 
Any  action  therefore  which  touches  these 
obligations  necessarily  "impairs,"  certainly 
"affects,"  that  interest 

The  statute  is  one  of  exceptional  privilege 
extended  to  sureties  upon  administration 
bonds  and  (by  reference,  section  3764)  to 
sureties  upon  guardianship  bonds.  All  that 
the  surety  has  to  do  is  to  file  his  petition, 
alleging  that  he  conceives  himself  to  be  in 
danger  of  being  Injured  by  his'  suretyship, 
and  to  claim  the  privilege  guaranteed  to  him 
as  a  right  by  this  statute,  whereupon  it  is 
made  the  duty  .of  the  probate  Judge  to  make 
a  decree  for  his  relief,  limited  only  by  the 
condition  that  the  rights  of  the  parties  in- 
terested in  the  estate  may  not  be  impaired 
or  affected;  the  surety's  apprehension  of 
injury,  not  the  fact  of  danger,  is  made  the 
test    McKay  v.  Donald,  8  Rich.  331. 

TMs  court,  upon  review  of  many  conflict* 
ing  decisions  and  dicta,  has  settled  upon  a 
construction  of  this  statute  in  the  case  of 
HaU  V.  Hall,  45  S.  G.  at  page  178,  22  S.  E. 
at  page  822,  as  follows: 

"Ftist  When  the  surety  on  a  guardian's 
bond  files  a  petition  to  be  discharged  from  lia- 
bility, and  the  court  grants  an  order  for  such 
discharge,  and  a  new  bond  is  executed,  but  no 
new  letters  of  guardianship  are  issued,  the 
surety  is  liable  for  all  the  property  of  the 
ward  in  the  hands  of  the  guardian  at  the  time 
of  the  discharge.  2d.  Such  surety  *  •  •  is 
not  liable  for  the  property  of  the  ward  that 
may  come  into  the  hands  of  the  guardian  after 
the  surety  has  been  discharged." 
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This  construction  adds  another  feature  of 
exceptional  privilege  to  these  classes  of  sure- 
ties; it  relieves  the  surety  from  a  substan- 
tial portion  of  the  obligation  which  he  as- 
sumed when  he  signed  the  bond,  which  was 
intended  to  secure  the  continuing  obligation 
of  the  principal  until  his  final  and  legal  re> 
lease.  And  however  much  the  writer  of  this 
<^inion  may  approve  of  the  reasoning  and 
conclusion  of  Chancellor  Harper  in  tiie  case 
of  Field  T.  P^ot,  McMul.  £q.  869,  that  there 
can  be  no  discharge  from  future  liabilities  of 
the  principal  except  by  revocation  of  his 
authority,  and  that  both  sets  of  sureties  are 
liable  for  all  defalcations  of  the  principal, 
both  before  and  after  discharge,  the  sub- 
stituted sureties  being  primarily  liable,  the 
authority  of  Hall  v.  Hall,  should  not  now 
be  questioned;  It  certainly  should  not,  how- 
ever, be  extended  to  sureties  of  other  classes 
to  whom  this  exceptional  privilege  has  not 
been  accorded  by  statute. 

We  apprehend  that  the  courtof  equity  with 
its  ample  powers  could  not  grant  to  a  surety 
the  relief  which  this  statute  accords  to  him ; 
certainly  a  court  of  limited  power  could  not, 
independently  of  the  statute.  He,  therefore, 
who  claims  the  benefit  of  a  statute  of  ex- 
ceptional privilege,  must  bring  himself  within 
the  terms  of  that  statuta  We  have  been 
pointed  to  no  statute,  and  have  found  none 


defendant  and  the  signers  of  the  substituted 
bond  have  not  been  considered. 

[8]  The  appellant  has  raised  several  ques- 
tions in  the  printed  argument  which  have 
not  been  considered  for  the  reason  that  they 
are  not  properly  before  us,  not  having  been 
passed  upon  by  the  circuit  judge  or  covered 
by  exceptions. 

The  respondent  has  pressed  with  great 
force  the  objection  that  the  exceptions  do 
not  conform  to  the  rules  of  this  court,  in 
that  they  fail  to  point  out  specific  errors.  We 
have  not  sustained  the  objection  from  an 
anxiety  to  decide  these  very  interesting  ques- 
tions upon  their  merits. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  a  J.,  and  FRASER,  J.,  concur. 
WATTS,  J.,  concurs  in  the  result 
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I.  Reformation  of  Instruments  «=s>2(^Frauil 
or  oonoealment   unneoessary  If   mistake   is 
mutual. 
Bquity  can  reform  a  oontract  for  mutual 


which  accords  to  the  sureties  upon  any  other  mistake  of  the  parties  in  reference  to  the  facts 
^loe.  ^*  Kyx^^.  ♦»,««  «^«.i,.««4.-«*«^  -.  /  \^  upon  which  it  is  based  or  m  the  omission  or  in- 
class  of  bonds  than  administration  and  guard-   ^^^^^  ^^  ,^„e  material  stipulation  hi  the  writ- 


ianshlp  bonds  and  the  privilege  of  section ' 
3613. 

[7]  It  may  be  difficult  to  explain  why  this 
exceptional  privilege  should  be  accorded  to 
certain  classes  of  sureties  and  not  to  others, 
practically  of  the  same  fiduciary  character; 
there  appears  no  reason  for  tfaie  distinction. 
That  is  a  matter,  however,  that  may  appeal 
to  the  legislative  s^ise  of  justice ;  it  is  not 
a  judicial  Questl<m. 

We  lay  little  stress  upon  the  suggestion 
that  the  petition  was  filed,  not  by  the  surety, 
but  by  the  children  of  the  lunatla  If  the 
surety  had  had  the  right  to  file  the  petition, 
and  it  was  filed  by  others,  though  the  ap- 
plication was  made  upon  a  different  ground 
from  that  prescribed  in  the  statute,  we  ap- 
prehend that  the  surety  would  not  be  de- 
prived of  the  status  established  by  a  proceed- 
ing which  it  has  evidently  ratified  and  the 
benefit  of  which  it  claims  in  this  proceeding. 

It  may  be  remarked  that  the  order  pur- 
ports to  discharge  the  surety  from  all  lia- 
bility, past  as  well  as  future.  The  utmost 
that  could  be  claimed  under  this  special  stat- 
ute would  be  a  release  from  the  future  de> 
falcations  of  the  principal.  For  the  reasons 
stated  we  conclude  that  the  order  of  the 
probate  court,  purporting  to  discharge  the 
surety,  was  a  nullity. 

The  relative  rights  and  liabilities  of  the 


ten  contract,  even  when  there  is  no  element 
of  misrepresentations  or  concealment,  though, 
if  the  mistake  was  unilateral,  it  must  have  been 
induced  by  miisrepresentation,  concealment,  or 
imposition. 

2.  Appeal  and  error  ^=;;»90i,  i009(4)'Flnillngs 
In  equity  sustained  unless  appellant  shows 
them. contrary  to  evidenoe. 

The  findings  of  fact  by  the  circuit  judge 
on  an  equitable  issue  will  be  sustained,  unless 
the  appellant  shows  that  they  are  against  the 
preponderance  of  the  evidence;  the  burden  of 
such  showing  being  on  him. 

3.  Reformation  of  Instruments  ^s»45(6)— Evl« 
dence  held  to  show  mutual  mistake  as  to 
terms  of  contraot  signed. 

Evidence  that  the  vendor  owned  only  the 
timber  rights  in  a  certain  tract,  which  the  pur- 
chaser knew,  held  to  sustain  the  trial  judge's 
finding  of  mutual  mistake  in  a  contract  for 
the  conveyance  of  the  title  to  the  tract  which 
was  prepared  with  another  contract  for  the 
sale  of  a  tract  the  title  to  which  the  vendor 
owned. 

4.  Logs  and  logging  ^=s»2— Vendor  and  pur- 
chaser <=3»3i— Mutual  mistake  without  fraud 
not  ground  for  rescission. 

A  mutual  mistake,  whereby  the  written  con- 
tract provided  for  conveyance  of  the  title  to  a 
tract  of  land,  instead  of  the  conveyance  of 
merely  the  timber  rights  therein  as  agreed  up- 
on by  the  parties,  does  not  entitle  the  vendor 
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to  resdnd  the  contract,  thoagh  it  does  entitle 
him  to  have  it  reformed  to  conform  to  the  oral 
agreement. 

5.  Reformation  of  instruments  <e=»  16— Correc- 
tion of  written  agreement  to  correspond  with 
understanding  not  relief  against  mutual  mis- 
take. 

The  relief  granted  hy  equity  in  reforming  a 
written  contract  to  conform  to  the  actual  agree- 
ment of  the  parties  is  not,  strictly  speaking, 
relief  on  the  ground  of  mutual  mistake,  but  is 
a  distinct  branch  of  equity  jurisprudence. 

6.  Reformation  of  Instruments  ^=»25— Negotia- 
tion does  not  defeat  right  to  have  written 
agreement  conform  to  understanding. 

The  right  of  a  party  to  a  written  contract 
to  have  it  reformed  so  as  to  conform  to  the 
real  agreement  of  the  parties  is  not  defeated 
by  his  negligence,  in  failing  to  discover  the  dis- 
cord between  the  written  contract  and  the 
agreement,  since  the  other  party  was  equally 
negligent,  or,  if  he  discovered  the  discord  and 
kept    silent   to    reap    the    benefit    therof,    is 

without  standing  in  equity. 

'— 

7.  Appeal  and  e7T»iuS:=»l 073 (I)— Consent  or- 
der as  to  fund  held  to  entitle  defendant  to 
affirmance  of  decree  rescinding  Instead  of 
reforming  contract. 

In  an  action  for  breach  of  a  contract  ^or 
the  sale  of  land  where  defendant  established- 
his  right  to  reform  the  contract  to  provide  only 
for  sale  of  the  timber,  but  the  court  errone- 
ously decreed  a  rescission  of  the  contract,  and 
it  appeared  that  the  timber  rights  had  been 
sold  under  a  consent  order  and  the  proceeds 
deposited  to  await  the  outcome  of  the  suit, 
so  that  defendant  was  entitled  to  the  fund 
which  represented  the  subject-matter  of  the 
controversy,  whether  the  contract  was  reform- 
ed and  specifically  enforced  or  was  rescinded, 
the  decree  awarding  the  fund  to  him  will  be 
afilrmed,  regardless  of  error  as  to  rescission. 

Api)6al  from  Common  Pleas  Circuit  Court 
of  Georgetown  County ;  T.  J.  Mauldln,  Judge. 

Action  by  W.  J.  Jumper  against  the  Queen 
Mab  Lumber  Company.  From  a  decree  for 
defendant,  plaintiff  appeals.    AfiQrmed. 

The  decree  of  the  circuit  judge  was  as 
follows: 

This  case  was  instituted  in  the  court  of  com- 
mon pleas  for  Aiken  county,  but,  on  motion, 
Hon.  H.  F.  Rice,  by  order  dated  August  19, 
1919,  charged  the  venue  to  Georgetown  county, 
and  the  entire  record  therein  was  transferred 
to  that  county. 

The  complaint  alleged  that  the  defendant,  on 
October  17,  1917,  agreed  to  sell  in  fee,  for 
$5,000,  to  the  plaintiff,  a  tract  of  land  in  Aiken 
county,  containing  498.8  acres;  thah  the  con- 
tract was  broken  by  the  defexidant;  and  that 
the  plaintiff  was  entitled  to  the  sum  of  $4,900 
the  difference  in  the  alleged  value  of  the  land 
and  the  contract  price.  The  defendant  an- 
swered, admitting  the  formal  execution  of  the 
alleged  contract,  but  alleging  that  the  same  was 
executed  in  error  and  mistake,  both  parties  in- 
tending to  contract  only  as  to  certain  timber 
and  timber  rights  on  said  land,  this  being  the 


true  agreement,  and  both  parties  well  knowing 
that  the  defendant  did  not  own  the  fee;  that 
if  the  contract  be  reformed  so  as  to  express  the 
true  intention  of  the  parties,  and  so  as  to  cover 
the  timber  and  timber  rights  owned  by  the  de- 
fendant on  the  said  tract  of  land,  that  it  was 
ready  and  willing  to  carry  out  the  same  on  its 
part.  There  were  other  defenses,  but  the  con- 
dusion  I  have  reached  renders  a  consideration 
of  them  unnecessary. 

A  consent  order  was  passed  by  me  at  the 
November,  1919,  term  of  court  for  Georgetown 
county,  whereby  a  jury  trial  was  waived,  the 
cause  transferred  to  Calendar  No.  2,  and  refer- 
red to  Arthur  R.  Young,  Esq.,  of  Charleston, 
S.  C,  as  special  referee,  to  take  testimony  on 
all  issues,  legal  and  equitable,  arising  therein; 
end  to  report  the  testimony  so  taken  to  me 
as  presiding  judge,  and  that  if  said  report 
should  not  be  filed  in  time  for  a  hearing  at 
said  term  the  cause  should  be  marked  "Heard*' 
snd  argument  should  take  place  at  such  time 
and  place  as  might  be  subsequenUy  agreed  on. 
This  order  further  provided  that  by  reason  of 
the  short  period  of  time  remaining  under  the 
timber  deed  within  which  to  cut  and  remove 
the  timber  that  the  said  timber  be  sold  at 
such  price  as  might  be  agreed  on  by  counsel^ 
or  fixed  as  reasonable  by  the  court,  and  the 
proceeds  deposited  at  interest  to  await  the  final 
determination  of  the  court  and  its  further  or- 
.ders— said  sale  to  be  without  prejudice  to  the 
rij^ts  of  either  party  to  the  cause,  the  pro- 
ceeds of  sale  standing  in  lieu  and  stead  of  the 
timber  i^id  timber  rights  aforesaid. 

SubeeqiienUy,  on  petition  of  the  defendant,  I 
passed  an  <)rder,  dated  April  17,  1920,  au- 
thorizing the  defendant  to  accept  an  offer  of 
$5,000  cash,  mEde  by  Farr-Barnes  Lumber 
Company  to  it,  aidfi  to  convey  the  said  timber 
and  timber  rights  to^e  said  Farr-Barnes  Lum- 
ber Company  and  dep)3tsit  the  proceeds  of  sale 
at  interest  according  td^  the  provisions  of  said 
order,  in  the  event  that^sthe  plaintiff  did  not, 
within  10  days  from  the  i^rvice  of  a  copy  of 
said  order  on  his  attorney,  aVail  himself  of  cer- 
tain options  which  I  allowed  A(m  and  which  are 
fully  set  forth  in  said  order. 

The  defendant  subsequenUy  imported  that  a 
copy  of  the  said  order  was  duly  aerved  on  the 
attorney  for  the  plaintiff,  that\the  options 
therein  contained  were  not  exerclUed  by  the 
plaintiff,  and  that  pursuant  to  the  requirements 
of  the  said  order  it  conveyed  the  said  timber 
and  timber  rights  to  the  said  Farr-Barses  Lum- 
ber Company  and  deposited  the  purchsiPe  price 
of  $5,000  in  the  savings  department  of  tnf  Bank 
of  Summerville,  at  interest,  to  the  credit  ipf  this 
case,  and  subject  to,  and  to  await  the  fin 
termination  of,  the  court  and  its  further 
in  this  cause. 

The  report  of  the  special  referee  not  co 
in   before   the   adjournment   of   the  court' 
aforesaid,  the  case  was  marked  "Heard, 
special  referee  took  all  testimony  offered  on 
half  of  both  parties,  reported  the  same  to 
and  the  cause  has  been  fully  argued  before 

I  have  carefully  considered  the  testimony 
the   authorities   bearing   on.  the   questions 
volved.    The  testimony  clearly  and  fully  sh 
and  so  as  to  leave  no  doubt  in  my  mind, 
the  alleged  contract  involved  in  this  case 
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executed  in  matual  mistake,  neither  party  in-  .  simply  to  take  the  testimony  and  report  same. 


tending  that  it  should  corer  the  fee,  and  that 
their  minds  have  never  met  on  such  a  propo- 
sition; but,  on  the  contrary,  that  the  parties 
intended  only  to  contract  as  to  the  timber  and 
timber  rights  on  the  said  tract  of  land.  The  al- 
leged contract  should,  therefore,  be  rescinded 
and  set  aside  and  the  parties  left  in  the  same 
status  they  were  in  before  the  execution  of  the 
same. 

The  defendant,  however,  offers  to  perform 
the  contract,  if  it  be  reformed  so  as  to  cover 
the  timber  and  timber  rights  only.  While  I 
am  satisfied  of  my  power  to  rescind  the  al- 
leged contract  for  the  reasons  given,  I  am 
not  so  sure  that  the  cases  would  support  me 
in  reforming  the  contract,  and  in  requiring  the 
plaintiff  to  perform  the  same  as  so  reformed, 
nor  if  I  had  the  power  would  I  care  to  so  exer- 
cise it  in  this  case. 

The  $50  paid  to  the  defendant  by  the  plain- 
tiff when  the  alleged  contract  was  executed 
should  be  returned  by  the  defendant  to  the 
plaintiff,  but  as  it  has  been  fully  established 
•that  the  plaintiff  prosecuted  this  case  well 
knowing  that  the  contract  he  relied  on  was  not 
enforceable,  he  should  be  charged  with  the 
costs. 

It  is  therefore  ordered,  adjudged,  and  decreed 
that  within  20  days  from  the  date  of  this  order, 
the  defendant  do  pay  to  the  plaintiff  the  sum 
of  $50. 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  Bank  of  Summerville,  upon  presenta- 
tion to  it  of  a  certified  copy  of  this  order,  do 
pay  over  to  the  defendant,  Queen  Mab  Lumber 
Company,  the  fund  of  $5,000,  with  any  interest 
earned  thereon,  now  held  on  deposit  by  it  to 
the  credit  of  this  cause. 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  do  pay  the  costs  and  dis- 
-bursements  <L  e.,  costs  paid)  of  this  case. 

T.  J.  Mauldin,  Circuit  Judge. 

John  F.  Williams,  of  Aiken,  for  appellant 
Leg&re   Walker,   of   Summerville,  for   re- 
spondent. 

COTHRAN,  J.  Action  at  law  for  $4,9e0 
damages  on  account  of  alleged  breach  by  de- 
fendant of  a  written  contract  for  the  sale  of 
land,  dated  October  17,  1917.  The  defendant 
admits  the  execution  of  the  contract,  but  al- 
leges that  it  owned  only  the  timber  rights  on 
the  land;  that  prior  to  the  formal  execution 
of  the  contract,  which  was  but  the  written 
evidence  of  their  agreement,  the  plaintiff  and 
the  defendant  had  agreed  upon  a  purchase 
and  sale  of  the  timber  rights  on  the  land  at 
1^5,000,  the  plaintiff  being  aware  of  the  fact 
that  the  title  to  the  land  was  in  another; 
but  that  owing  to  the  fact  that  at  the  same 
time  another  transaction  betwe^i  the  parties 
inyolved  a  contract  for  the  conveyance  of 
the  title  to  another  tract,  and  the  attorney 
who  drew  both  sets  of  papers,  not  being  fully 
advised  by  the  parties,  drew  the  contract  in 
question  in  like  form,  the  defendant  alleges 
mutual  mistake  and  asks  for  a  reformation 
of  the  contract,  and  that  when  so  reformed 
the  plaintiff  be  required  to  comply. 

The  case  was  referred  to  a  special  referee 


and  upon  the  testimony  so  reported,  was  tried 
before  Judge  Mauldin,  a  jury  trial  having 
been  duly  waived. 

The  circuit  ludge  filed  a  decree  which  win 
be  reported,  finding  that  "the  alleged  contract 
involved  in  this  case  was  executed  in  mutual 
mistake,  neither  party  Intending  that  it 
should  cover  the  fee,  and  that  their  minds 
have  never  met  on  such  a  proposition;  but, 
on  the  contrary,  that  the  parties  intended 
only  to  contract  as  to  the  timber  and  timber 
rights  on  the  said  tract  of  land,"  and  or- 
dered the  contract  to  be  rescinded  and  the 
parties  restored  to  their  status  qua 

The  plaintiff  appeals  and  relies  upon  these 
propositions: 

(1)  That  there  can  be  no  relief  from  a 
mutual  mistake  in  the  absence  of  misrepre- 
sentation or  concealment  of  fact 

(2)  That  there  is  no  testimony  to  sustain 
the  finding  of  fact  of  mutual  mistake,  for  two 
reasons:  (a)  The  burden  was  upon  the  de- 
fendant to  maintain  such  plea,  and  the  over- 
whelming weight  of  the  evidence  is  opposed 
to  such  finding;  (b)  there  was  no  sufficient 
evidence  to  show  misrepresentation  or  con- 
cealment upon  the  plaintiff's  part 

(3)  That  rescission  of  a  contract  should 
not  be  decreed  in  the  absence  of  misrepre- 
sentation  or  concealment,  where  it  appear^i 
that  it  was  entered  into  by  competent  par- 
ties, at  arm's  length,  when  they  read  or 
should  have  read  the  same. 

[1]  1.  The  appellant's  position  that  there 
can  be  no  relief  from  a  mutual  mistake,  un- 
less there  enter  into  the  mistake  an  element 
of  misrepresentation  or  concealment,  cannot 
be  sustained  for  this  reason:  A  contract  may 
be  reformed  or  rescinded,  as  the  justice  of 
the  case  may  require,  upon  the  ground  of 
mistake,  under  these  circumstances:  (1) 
Where  the  mistake  is  mutual  and  is  in  refer- 
ence to  the  facts,  or  supposed  facts,  upon 
which  the  c<Mitract  is  based;  (2)  where  the 
mistake  is  mutual  and  consists  in  the  omis- 
sion or  insertion  of  some  material  el^nent 
affecting  the  subject-matter  or  the  terms  and 
stipulations  of  the  ccmtract,  inconsistent  with 
those  of  the  parol  agreement  which  necessa- 
rily preceded  it;  (3)  where  the  mistake  is  not 
mnitual,  but  unilateral,  and  has  be^i  induced 
by  the  fraud,  deceit,  misrepresentsction,  con- 
cealment, or  Imposition  In  any  form  of  the 
party  opposed  in  interest  to  the  reformation 
or  rescission,  without  negligence  on  the  part 
of  the  part^  claiming  the  right;  (4)  where 
the  mistake  is  not  mutual,  but  imilateral,  and 
is  accompanied  by  very  strong  and  extraordi- 
nary circumstances,  showing  imbecility  or 
something  which  would  niake  it  a  great  wrong 
to  enforce  the  agreement,  sustained  by  com- 
petent testimony  of  the  dearest  kind.  Ken- 
nerty  v.  Etiwan  Co.,  21  S.  O.  226,  53  Am.  Rep. 
669;  Forrester  v.  Moon,  100  S.  0.  157,  84  S. 
E.  532. 

It  thus  appears  that  both  the  first  and  mty 
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ond  conditions.  Instances  of  mutual  mistake, 
are  independent  of  the  elements  of  misrepre- 
sentation and  concealment 

[2,  8]  2.  The  appellant's  contentions  that 
there  is  no  testimony  to  sust|iin  the  finding 
of  fact  by  the  circuit  Judge  of  a  mutual  mis- 
take, and 'that  the  overwhelming  weight  of 
the  testimony  is  against  such  finding,  cannot 
be  sustained.  The  demand  of  the  def^idant 
for  afiirmatiye  relief,  in  the  reformation  of 
the  contract,  presents  an  equitable  issue.  The 
findings  of  facts  by  the  circuit  Judge  will  be 
sustained  unless  the  appellant  may  show  that 
they  are  against  the  preponderance  of  the 
evidence,  the  burden  of  which  Is  upon  him. 
He  has  not  only  failed  to  sustain  this  biurden, 
but,  after  careful  review  of  the  testimony,  we 
are  entirely  satisfied  with  the  condusions  of 
the  circuit  Judge.  The  defendant  owned  only 
the  timber  rights  on  the  land,  and  we  begin 
with  the  natural  assumption  that  they  would 
not  intend  to  sell  something  they  did  not  own. 
We  are  satisfied  from  theevidence  that,  when 
the  defendant  bought  the  timber  rights  in 
1906,  the  plaintifl^  was  informed  of  the  limita- 
tions of  their  holding ;  that  in  1016  conditions 
had  not  changed;  that  in  March,  1917,  the 
plaintiff  and  Farr,  president  of  the  defendant 
company,  were  in  negotiation  about  the  tim- 
ber on  both  this  tract  and  another,  no  refer- 
ence being  made  to  the  fee-simple  title  to  the 
land ;  that  in  May,  1917,  Farr  wrote  to  the 
plaintiff  to  know  whether  or  not  the  deal  was 
off  'for  the  purchase  of  the  Peoples  and 
Courtney  tracts  of  timber,"  about  which  they 
had  been  negotiating  in  March,  the  Courtney 
tract  being  the  one  now  in  question ;  that  in 
July,  1917,  the  plaintiff  was  at  Farr's  office 
in  Columbia  and  opened  negotiations  for  the 
purchase  of  the  Mears  tract  which  the  de- 
fendant owned  in  fee;  he  admits  that  Farr 
proposed  that  if  he  would  buy  the  Courtney 
timber  at  $5,000  he  would  sell  him  the  Mears 
tract  for  $35,000;  that  in  October,  1917,  they 
again  met  in  Columbia  to  close  both  deals, 
tor  the  Mears  tract  in  fee,  and  for  the  tim- 
ber rights  in  the  Courtney  tract,  the  plaintiff 
srielding  commissions  of  10  per  cent  on  the 
Courtney  deal  in  order  to  secure  the  Mears 
tract 

We  are  satisfied  that  neither  party  had 
any  other  thought  than  that,  so  far  as  the 
Courtney  tract  was  concerned,  the  one  was 
selling  and  the  other  buying  only  what  the 
plaintiff  knew  the  defendant  possessed,  the 
timber  rights.  After  they  met  in  Farr's 
office  in  Columbia  and  agreed  upon  both  deals, 
an  attorney  was  called  in  to  prepare  the  oon- 
tracts.  The  papers  relating  to  the  Mears 
deal  were  given  to  the  attorney  and  the  plat 
of  the  Courtney  land.  From  a  lack  of  in- 
formation which  should  have  been  communi- 
cated to  the  attorney  by  either  the  plaintiff 
or  Farr  or  both,  or  from  a  misunderstanding 
of  directions,  the  attorney  prepared  the  two 
contracts  as  if  a  sale  of  both  tracts  of  land, 
and  not  the  Mears  tract  and  the  timber  rights 


of  the  Courtney  tract,  was  Intended.  The 
contracts  in  that  form  were  signed  up,  ap- 
paroitly  not  having  been  read  over  by  either 
party.  The  $50  cash  payment  was  made  by 
the  plaintiff,  and  each  party  received  a  copy 
of  the  contract  The  remainder  of  the  pur- 
chase price  of  the  Courtney  deal,  $4,950,  was 
due  November  17th.  On  the  12th,  the  de- 
fendant drew  upon  the  plaintiff  for  this 
amount,  payable  on  the  17th,  attached  a  deed 
conveying  the  timber  rights,  and  forwarded 
it  through  the  banks  for  collection.  Up<m 
notification  the  plaintiff  stated  that  he  had 
given  a  third  party  an  option  upon  the  deal 
and  the  draft  should  have  been  drawn  upon 
him.  He  does  not  appear  to  have  called  for 
an  in£q;>ection  of  the  deed,  although  he  had 
had  the  contract  in  his  possession  for  a 
month.  Prior  to  that  time  Farr  had  discov- 
ered the  mistake  and  called  the  plaintiff's 
attention  to  it;  the  plaintiff  stating  to  him 
that  he  understood  what  he  was  buying,  that 
is,  only  the  timber  rights,  that  he  knew  a 
mistake  had  been  made,  and  that  there  would 
be  no  trouble.  The  plaintiff  denies  this  state- 
ment, but  it  is  corroborated  by  Mrs.  Fairey» 
a  stenographer  for  Farr  at  the  time,  and  we 
are  satisfied  of  its  truth. 

[4]  3.  The  appellant  further  contends  that 
the  circuit  Judge  erred  in  decreeing  a  rescis- 
sion of  the  contract,  not  upon  the  ground  that 
there  was  no  evidence  of  a  mutual  mistake,^ 
but  no  evidence  of  misrepresentation  or  con- 
cealment, and  in  this  we  think  he  is  correct 
The  circuit  court  has  misconceived  the  legal 
result  of  his  findings  of  fact.  He  does  not 
find  that  there  was  any  fraud,  misrepresenta- 
tion, concealment,  imposition,  or  other  con- 
duct on  the  part  of  the  plaintiff  which  are  the 
ilisual  grounds  for  rescinding  a  contract 
While  we  apprehend,  that  such  an  Instance  of 
mutual  mistake  might  be  established  as  would 
avoid  the  contract  ab  initio,  as  when  it  re^ 
lated  to  the  facts  or  supposed  facts  upon 
which  it  was  based,  and  thus  Justify  a  de- 
cree of  rescission,  we  do  not  think  that  the 
mutual  mistake  established  in  this  case  is  of 
such  character.  The  theory  of  the  defenaant 
supported  as  we  think  by  the  evidence,  is 
that  there  was  a  valid  contract  between  them 
and  the  plaintiff  for  the  sale  and  purchase 
of  the  timber  rights,  but  that  the  written  con- 
tract, the  evidence  of  their  agreement,  does 
not  express  the  terms  of  that  agreement,  but 
by  mistake  contains  terms  contrary  to  the 
common  Intention  of  the  parties;  that  for 
that  reason  they  are  entitled  to  have  the  con- 
tract accordingly  reformed,  and  to  have  it 
specifically  enforced  when  thus  reformed. 
The  circuit  Judge  was  in  error  In  decreeing  a 
rescission  of  the  contract  as  the  following  au- 
thorities show: 

"To  entitle  the  plamtiff  to  a  reformation  of 
the  contract,  be  must  prove  that  it  was  the  in- 
tention of  both  parties  to  make  a  contract  such 
U8  he  sought  to  have  established,  and  that  this 
intention  was  frustrated,   either  from   some 
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fraad,  accident,  or  mutual  mistake  of  the  par- 
ties.** Jackson  r.  Andrews,  59  N.  Y.  244;  Kil- 
mer ▼.  Smith,  77  N.  Y.  220,  33  Am.  Rep.  518. 

''Where  an  instrument  is  drawn  and  executed 
whidi  professes  or  is  intended  to  carry  a  prior 
airreement  into  execution,  whether  in  writing  or 
by  parol,  which  by  mistake  Tiolatea  or  fails 
to  fulfill  the  manifest  intention  of  the  parties, 
equity,  if  the  proof  is  dear,  will  correct  the 
mistakes,  so  as  to  produce  a  conformity  of  the 
written  instrument  to  the  antecedent  agree- 
ment of  the  parties."  Ivinson  y.  Button,  98 
U.  S.  79,  25  L.  Ed.  66. 

'^he  reformation  of  written  contracts  for 
fraud  or  mistake  is  an  ordinary  head  of  equity 
jurisdiction.  •  *  *  Where  the  agreement  as 
reduced  to  writing  omits  or  contains  terms  or 
stipulations  contrary  to  the  common  intention 
of  the  parties,  the  instrument  will  be  corrected 
so  as  to  make  it  conform  to  their  real  intent 
The  parties  will  be  placed  as  they  would  have 
stood  if  the  mistake  had  not  occurred."  Mof- 
fett  ▼.  Rochester,  178  U.  S.  878,  20  Sup.  Ot 
957,  44  L.  Ed.  1108. 

'•The  courts  will  interfere  where  •  •  • 
the  minds  of  the  parties,  *  *  *  in  the  case 
of  a  written  contract  *  ^  *  did  not  meet  on 
the  terms  expressed  in  the  writing,  but  did  meet 
OIL  other  terms  not  there  appearing."  1  Story, 
Bq.  Jur.  (14th  Ed.)  pp.  161,  204  (notes). 

"It  follows  that  the  mistake  which  it  (the 
court  of  equity)  may  correct  in  such  writing 
must  be,  as  it  is  usually  expressed,  the  mistake 
of  both  parties  to  it;  that  is,  such  a  mistake 
in  the  drafting  of  the  writing  as  makes  it  con- 
vey the  intent  or  meaning  of  neither  party  to 
the  contract"  1  Story,  Bq.  Jur.  (14th  Ed.)  i 
162. 

''The  phrase  'mutual  mistake,*  as  used  in 
equity,  means  a  mistake  common  to  all  the  par- 
ties to  a  written  contract  or  instrument,  and 
it  usually  relates  to  a  mistake  concerning  the 
contents  or  the  legal  effect  of  the  contract  or 
instrument  A  mutual  mistake  which  will  af- 
ford ground  for  relief  from  a  contract  by  re- 
forming it,  means  a  mistake  redprocal  and 
common  to  both  parties  when  each  alike  labors 
under  the  misconception  in  respect  to  the  terms 
of  the  written  instrument"  1  Story,  Bq.  Jur. 
a4th  Ed.)  §  162. 

"Where  an  instrument  is  drawn  and  execut- 
ed which  professes  or  is  intended  to  carry  a 
prior  agreement  into  execution,  whether  in 
writing  or  by  parol,  which  by  mistake  violates 
or  fails  to  fulfill  the  manifest  intention  of  the 
parties,  equity,  if  the  proof  is  dear,  will  cor- 
rect the  mistakes,  so  as  to  produce  a  con- 
formity of  the  written  instrument  to  the  agree- 
ment of  the  parties."  1  Story,  Eq.  Jur.  (14th 
Ed.)  §  159. 

"If  throngfai  mistake  or  acddent  the  instru- 
ment has  been  incorrectly  framed,  or  if  the 
transaction  is  vitiated  by  illegality  or  fraud, 
or  if  the  instrument  was  executed  in  ignorance 
or  mistake  of  facts  material  to  its  operation, 
the  error  may  be  corrected  or  the  erroneous 
transaction  may  be  rescinded."  1  Story,  Eq. 
Jur.  (14th  Ed.)  |  159. 

4.  The  appellant  further  contends  that  re- 
dssion  of  the  contract  sbonld  not  have  been 
decreed  for  the  reaaon  that  it  was  entered 
into  by  competent  parties,  at  arm's  length, 
and  that  they  read  or  should  have  read  it 


before  execution.  Though  scarcely  raising  the 
issue  of  negligence  on  the  part  of  the  defend- 
ant, we  will  consider  the  exception  as  fairly 
raising  that  issue.  We  have  held  above  that 
rescission  of  the  contract  should  not  have 
been  decreed,  and  will  therefore  consider  this 
objection  as  applicable  to  the  defendant's 
demand  for  a  reformation  of  the  contract. 

[6]  We  are  of  the  opinion  tliat  much  of  the 
confusion  inddent  to  this  question  would  be 
dissipated,  if  it  should  be  recognized  as  a 
distinct  branch  of  equity  jurisprudence  to  re- 
form a  written  contract  where  it  unquestion- 
ably appears  that,  contrary  to  the  intention 
of  both  parties,  it  does  not  express  the  prior 
oral  agreement  of  the  parties  in  a  material 
particular,  irrespective  of  the  cause  of  such 
discord.  Where  this  discord  appears,  some' 
one  has  blundered;  if  the  paper  was  pre- 
pared by  an  attorney  or  scrivener,  he  has 
either  not  been  suffldently  informed  of  the 
agreement  of  the  parties  by  them,  or  has 
erroneously  interpreted  his  information  and 
directions;  if  not  suffldently  informed,  it 
was  the  fault  of  the  parties;  If  when  present- 
ed for  their  signatures  they  thought  or  as- 
sumed that  no  discord  existed,  their  signing 
would  be  the  result  of  their  co-operative 
fault;  if  one  of  them  discovered  the  discord 
and  remained  silent,  it  would  be  a  fraud  up- 
on the  other  not  to  call  attention  to  it  In 
any  conceivable  event,  therefore,  reformation 
would  be  decreed.  Why  then  not  recognize 
it  as  a  distinct  branch  of  equity  jurispru- 
dence and  be  relieved  of  the  reduction  oi  the 
facts  to  a  case  of  mutual  mistake?  Such  a 
reductioia  is  to  a  large  extent  a  matter  of 
argument,  If  not  fiction.  As  is  said  in  a  note, 
1  Story,  Eq.  Jur.  (14th  Ed.)  at  pages  162,  205, 
speaking  of  mutual  mistake  in  connection 
with  this  ground  for  reformation: 

It  is  "not  a  perfectly  accurate  term  for  the 
case,  as  the  mistake  is  in  the  writing,  and  not 
in  the  agreement  *  *  *  This  circumstance 
has  often  led  courts  to  say  that  there  must  be 
a  mutual  mistake  to  authorize  the  reformation 
of  a  contract,  when  it  is  only  necessary  to  say 
that  the  intention  with  regard  to  a  term  sou^t 
to  be  imported  into  the  writing  must  be  mu- 
tual, that  is  that  that  term  has  been  part  of 
the  contract  actually  made." 

In  other  words,  if  the  contract  does  not 
express  the  terms  of  the  prior  agreem^it, 
contrary  to  the  intention  of  both  parties,  a 
case  for  reformation  is  presented.  Further 
the  author  of  the  note  says: 

"It  is  dear  that  it  need  not  be  shown,  as  nec- 
essary to  this  result  either  that  the  defendant 
(i.  e.,  tiie  party  resisting  the  reformation,  we 
interpolate)  was  mistaken  concerning  the  writ- 
ten instrument,  or  that  he  was  guilty  of  fraud 
in  putting  it  or  having  it  put  into  the  improper 
form.  He  merely  may  have  seen  that  it  was 
not  in  conformity  with  the  agreement  an^  kept 
silent;  but  this  will  not  prevent  rectification 
on  satisfactory  evidence  of  what  was  agreed.** 
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We  are  thoroughly  convinced  that  the 
written  contract  did  not  express  the  terms 
of  the  parol  agreement  between  the  parties; 
that  the  discord  was  due  to  the  fault  of  both 
parties  In  not  sufficiently  Informing  the  at- 
torney as  to  the  terms  of  the  agreement  be- 
tween them,  or  of  his  failure  to  properly  in- 
terpret that  information,  and  to  the  failure 
of  both  parties  not  to  carefully  read  the 
contract  before  signing  and  to  detect  the 
discord;  that  both  parties  honestly  believed 
at  the  time  of  the  execution  of  the  contract, 
or  confidingly  assumed,  that  the  written  con- 
tract correctly  stated  the  terms  of  that  agree- 
ment. 

[6]  Under  these  circumstances,  we  assert 
that  it  would  be  a  m'onstrous  perversion  of 
justice  to  deny  the  right  of  reformation  upon 
the  ground  that  the  defendant  was  negligent 
In  not  reading  the  contract  before  signing  it. 
It  was  as  much  the  duty  of  the  plalntifiF  to 
read  the  contract  and  see  that  it  conformed 
to  the  agreement  as  it  was  the  defendant's. 
If  the  plaintiff  read  it  and  discovered  the 
discord  and  allowed  the  execution  to  proceed 
intending  to  take  advantage  of  it,  he  does  not 
assume  a  position  that  commends  him  to  a 
court  of  equity.  If  he  did  not  read  it  and 
thereby  discover  the  discord,  he  himself  was 
guilty  of  negligence.  Is  he  to  be  relieved  of 
the  consequence  of  his  negligence  which  was 
beneficial  to  him,  and  the  defendant  charged 
with  the  consequence  of  the  same  act  of  neg- 
ligence which  was  prejudicial  to  him?  In 
other  words,  is  immunity  from  negligence  to 
be  determined  by  the  fact  of  its  beneficial 
consequences?  The  English  authorities  de- 
clare that  relief  based  upon  mutual  mistake 
of  fact  is  not  to  be  refused  on  the  ground  that 
the  party  claiming  it  had  the  means  of  knowl- 
edge at  the  time  of  the  mistake.  See  Story, 
Eq.  Jur.  (14th  £]d.)  p.  200..  The  author  of  the 
note  pertinently  states: 

"It  is  cODceived  that  the  EDglish  role  is 
the  correct  one,  so  far  as  the  mere  question  of 
failing  to  inquire  is  concerned;  for  bow  can  a 
man  be  entitled  to  property  by  an  unintended 
gift  simply  on  the  ground  that  the  giver  was 
negligent?" 

The  case  of  Forrester  v.  Moon,  100  S.  O. 
157,  84  S.  E.  532,  dted  by  appellant,  is  not  at 
all  controlling  upon  the  facts  of  the  case  at 
bar.  There  the  plaintiff  owned  property  ad- 
joining the  railroad  right  of  way.  Her  first 
idea  was  to  lay  off  a  street  upon  her  own 
property,  paralleled  with  the  line  of  the  right 
of  way,  subdivide  her  property  into  lots  front- 
ing on  this  street,  and  sell  them.  She  had 
a  plat  made  carrying  out  this  idea.  After- 
wards she  changed  her  mind  and  had  a  new 
plat  made,  omitting  the  street,  and  fronting 
the  lots  directly  on  the  right  of  way.  One  of 
the  lots  she  sold  to  the  defendant.  She  then 
went  with  him  to  her  attorney,  presented  to 
him  the  new  plat,  and  directed  him  to  draw 
a  deed  conveying  the  lot  to  the  defendant, 


which  he  did  in  her  presence  and  that  of 
the  defendant,  using  the  new  plat  which 
omitted  the  street.  The  deed  was  executed, 
drawn  as  she  had  directed  her  lawyer  to 
draw  it.  The  defendant  paid  the  purchase 
price,  had  his  deed  recorded,  and  went  into 
possession.  The  plaintiff  then  brought  suit 
against  the  purchaser  of  the  lot  contending 
that  there  was  a  mistake  in  the  deed,  that 
she  did  not  intend  to  convey  up  to  the  right 
of  way,  ~  but  to  the  street  indicated  on  the 
first  plat  Under  these  circumstances,  even 
if  she  could  have  convinced  the  court  that 
she  had  made  a  mistake  which  is  extremely 
doubtful,  she  utterly  failed  to  show  that  the 
purchaser  had  done  so,  or  that  her  mistake 
was  due  to  misconduct  on  his  part,  or  to  her 
own  imbecility,  or  that  other  circumstances 
existed  making  it  a  very  great  wrong  to 
sustain  the  deed.  The  court  following  the 
Kennerty  Case  held  that  the  plaintiff  was 
not  entitled  to  a  reformation  of  the  deed. 

The  cases  relied  upon  by  the  appellant,  up- 
on this  question  of  negligence,  are  without 
exception,  cases  involving  the  nxlstake  only  of 
the  party  claiming  reformation,  cases  of  uni- 
lateral and  not  mutual  mistake,  as  to  which 
there  does  not  appear  to  be  any  doubt  of  the 
application  of  the  doctrine.  Kennerty  v. 
Etiwan  Co.,  21 S.  G.  226,  53  Am.  Rep.  668;  For- 
rester V.  Moon,  100  S.  C.  157,  84  S.  E.  532; 
Montgomery  v.  Scott,  9  S.  C.  20,  30  Am.  Rep. 
1;  Goates  v.  Early,  46  S.  G.  220, 24  S.  E.  305 ; 
Murrel  v.  Murrel,  2  Strob.  Eq.  148,  49  Am. 
Dec  664 ;  Gilchrist  v.  Martin,  Bail.  Eq.  494 ; 
Lmnber  Ga  v.  Matheson,  69  S.  G.  91,  48  S.  E. 
Ill;  Baum  v.  Raley,  53  S.  G.  32,  30  S.  E.  713 ; 
Gase  Threshing  Co.  v.  Dyches,  108  S.  G.  417, 
94  S.  E.  1051 ;  Baldwin  v.  Tel.  Co.,  78  S.  a 
419,  59  S.  E.  67. 

The  case  of  Montgomery  v.  Scott,  9  S.  G. 
20,  30  Am.  Rep.  1,  has  little,  if  any,  applica- 
tion to  the  facts  of  this  case.  It  and  all  the 
cases  cited  in  the  opinion  involve  unilateral 
mistakes  and  the  rights  of  innocent  third 
parties.  The  kemal  of  the  decision  is  in  the 
following  extract: 

"The  plaintiff  knew  that  she  was  signing  some 
kind  of  a  written  obligation,  and  if  she,  through 
carelessness  or  negligence,  signed  a  paper  of  a 
different  character  from  that  which  she  in- 
tended, and  that  paper  has  been  received  by 
an  innocent  third  person,  for  value,  she  ought 
not  to  be  -allowed,  when  called  upon  to  respond 
to  the  obligations  imposed  by  the  terms  of  the 
paper,"  to  contest  her  liability  upon  the  ground 
of  mistake. 

The  circuit  judge  should  therefore  have 
decreed  a  reformation  of  the  written  con- 
tract and  specific  performance  by  the  plain- 
tiff according  to  the  terms  of  such  reformed 
contract  in  harmony  with  the  oral  contract 
which  preceded  it. 

No^  this  extraordinary  situation  is  pre- 
sented: The  circuit  judge  decreed  rescission 
of  the  contract;   this  court  declares  that  to 
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hare  been  erroneous;  the  circuit  Judge  did 
not  decree  reformation  and  specific  perform- 
ance; this  court  declares  that  also  to  have 
been  erroneous;  the  plaintiff  has  appealed 
from  the  order  decreeing  rescission;  the  de- 
fendant has  not  appealed  from  the  order  re- 
fusing reformation. 

[7]  In  the  consent  order  of  reference  there 
is  a  provision  that,  in  consideration  of  the 
brief  life  of  the  timber  contract  held  by  the 
defendant,  the  timber  be  sold  and  the  proceeds 
deposited  in  the  bank,  to  await  the  final  deter- 
mination of  this  case ;  said  proceeds  to  stand 
in  lieu  of  the  timber  and  timber  rights  with- 
out prejudice  to  the  rights  of  either  party. 
Pursuant  to  this  and  a  subsequent  order  of 
the  court,  which  does  not  appear  to  be  object- 
ed to  by  the  plaintiff,  the  timber  and  timber 
rights  were  sold  for  $5,000  cash,  and  the  pro- 
ceeds deposited  hi  the  sayings  department  of 
the  Bank  of  SummerviUe,  at  interest,  to  the 
credit  of  this  case  and  subject  to  and  to  await 
the  final  determination  of  the  circuit  court 
and  its  further  orders  in  this  cause.  The 
parties  have  therefore  by  these  orders,  unob- 
jected to,  transferred  the  contest  as  to  their 
respective  rights  under  the  contract,  for  dam- 
ages on  account  of  its  alleged  breach  for  a 
rescission  of  the  contract  for  a  reformation 
of  the  contract  and  specific  performance,  to 
the  fund  in  bank.  We  hold  that  the  plaintiff 
is  not  entitled  to  damages  on  account  of  the 
alleged  breach,  and  it  is  apparent  that 
whether  the  defendant  be  entitled  to  a  re- 
scission of  the  contract  or  a  reformation  of  it, 
the  result  is  the  same;  he  is  entitled  to  the 
said  funds  on  deposit.  It  follows  that  the 
administrative  portion  of  the  decree  is,  in 
its  result,  the  proper  determination  of  the 
controversy. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court,  subject  to  the 
conclusions  herein  announced,  be  affirmed. 

GABY,  C.  J.,  and  WATTS  and  FRASER, 
JJ..  concur. 
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Insurance  ^=:»755( I)— Knowledge  that  Insured 
was  working  on  train  not  basis  of  waiver  or 
estoppel. 

Where  the  laws  of  a  fraternal  beneficiary 
association  specified  certain  occupations,  includ- 
ing that  of  bralieman  on  a  railway  freight 
train,  as  hazardous  occupations,  for  which  ad- 
ditional dues  were  required,  which  one  becom- 
log  a  bralseman  never  paid,  waiver  or  estoppel 
could  not  be  predicated  on  the  knowledge  of 
offidals  of  the  local  camp  that  he  was  "work- 
ing on  a  train'';  that  not  being  specified  as  a 
hazardous  occupation. 


Appeal  from  Ck)mmon  Pleas  Circuit  Ck>urt 
of  Spartanburg  Ck>unty;  T.  S.  Sease,  Judge. 

Action  by  Frances  West  against  Sovereign 
Camp,  Woodmen  of  the  World.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

H.  E.  De  Pass  and  J.  Hertz  Brown,  both 
of  ^5pa^tanburg,  for  appellant. 

Bomar  &  Osborne,  of  SiMirtanburg,  for 
respondent. 

FRASER,  J.  The  appellant  in  her  argu- 
ment in  this  case  thus  states  her  cause: 

"This  action  was  commenced  by  the  service 
of  summons  and  complaint  on  June  2,  1919, 
and  was  heard  before  Hon.  T.  S.  Sease  and  a 
jury  at  the  May,  1920,  term  of  the  court  of 
common  pleas  for  Spartanburg  county.  The 
action  was  brought  on  a  beneficiary  certificate 
of  insurance  issued  by  the  defendant,  which 
was  a  fraternal  beneficiary  association,  on  the 
life  of  John  Claud  West,  in  which  Frances 
West,  his  wife,  the  plaintiff,  was  named  as  ben- 
eficiary. The  amount  of  the  certificate  was 
$1,000,  and  the  certificate  also  provided  for 
the  payment  of  $100  for  the  erection  of  a  mon- 
ument to  the  memory  of  the  insured.  The  cer- 
tificate was  issued  subject  to  the  terms  of  the 
constitution  and  by-laws  of  the  defendant. 

'*The  answer  admitted  the  insurance  and 
the  death  of  the  insured,  but  alleged  that  his 
certificate  was  void  because,  at  the  time  of  liis 
death,  the  insured  was  not  in  good  standing  as 
a  member  of  the  defendant  order,  in  that  he 
had  entered  a  hazardous  occupation  without 
giving,  within  30  days  thereafter,  the  required 
notice  of  change  of  employment  to  the  clerk 
of  the  local  camp  of  which  he  was  a  member 
and  without  paying  to  the  said  local  clerk  the 
sum  of  30  cents  per  month  in  addition  to  the 
regular  payment  under  his  certificate,  all  of 
which,  the  answer  alleges,  is  provided  in  the 
laws  of  the  defendant  order.  The  defendant 
then  denies  liability  for  both  the  amount  of 
the  insurance  and  the  monument  fund. 

'"At  the  trial,  it  was  shown  that  insured  had 
been  a  conductor  on  an  electric  street  railway 
in  Charleston  for  six  years  prior  to  January, 
191S,  and  that  this  employment  was  known  to 
the  clerk  of  the  local  camp.  It  was  shown  also 
that  insured  became  a  brakeman  on  a  Southern 
Railway  freight  train  in  January,  1918,  and  that 
while  so  employed,  he  was  killed  in  a  railroad 
accident  on  September  24,  1918;  that  in  June 
or  July,  1918,  three  or  four  months  before  his 
death,  insured  told  the  clerk  of  his  local  camp 
that  he  was  'working  on  a  train,'  but  the  clerk 
could  not  remember  whether  insured  had  stat- 
ed that  his  new  employment  was  as  a  brake- 
man  or  as  a  flagman  and  whether  on  a  freight 
or  a  passenger  train. 

"Insured  had  always  been  particular  about 
paying  his  dues,  had  frequently  paid  them  in 
advance,  and  had  paid  them  for  September,  the 
month  of  his  death;  but  neither  during  the 
six  years  of  his  employment  on  a  street  rail- 
way nor  during  the  nine  months  of  his  employ- 
ment on  a  steam  railway  had  he  ever  paid  any 
1  additional  hazardous  occupation  dues.    Neither 


^s»For  other  cases  see  same  topic  and  KET-N  UMBER  in  all  Key-Nujnbered  DigesU  and  Indexes 


480 


106  SOUTHEASTEBN  REPOBTBR 


(S.C. 


had  the  local  derk,  during  any  of  this  time, 
eyer  called  on  him  for  additional  dnea  on  ac- 
count  of  his   hazardous    employment. 

"The  laws  of  the  defendant  order  class  the 
following  among  so-called  hazardous  occupa- 
tions: 'Conductor  or  brakeman  on  railway 
freight  trains,  baggageman,  locomotive  engi- 
neer, locomotiye  fireman,  expressman,  switch- 
man, hostler  or  other  similar  railway  and 
steamship  employee  (excepting  agents,  office 
men  and  those  engaged  in  employment  not 
more  hazardous.)' 

"At  the  dose  of  all  the  testimony,  defendant 
moved  for  a  dlre<fted  verdict  upon  the  grounds 
set  out  in  the  case,  the  substance  of  the 
grounds  being  (a)  that  insured  was  not  in  good 
standing  at  the  time  of  his  death  and  his  cer- 
tificate void  because  he  had  engaged  in  a  haz- 
ardous occupation  without  giving  the  required 
notice  within  thirty  days  thereafter  and  with- 
out making  the  required  additional  monthly 
payments;  (b)  that  there  was  no  evidence  of 
waiver  of  the  forfeiture  thus  brought  about; 
and  (c)  that  there  was  no  evidence  suf&cient 
to  estop  defendant  from  relying  on  the  for- 
feiture. 

"The  motion  was  granted,  and  a  verdict  was 
directed  substantially  on  the  grounds  (a)  that 
the  members  of  the  local  camp  cannot  waive 
any  rights  of  the  headquarters;  and  (b)  that 
the  superior  officers  of  this  insurance  company 
did  not  know  of  insured's  entering  a  hazardous 
occupation. 

"liaintifTs  exceptions  charge  error  in  direct- 
ing a  verdict,  the  substance  of  the  exceptions 
being  that  there  was  (a)  error  in  holding  that 


there  was  no  evidence  of  waiver  to  be  submit- 
ted to  the  jury,  whereas  It  was  shown  that 
the  local  derk  knew  of  insured's  employment 
and'  continued  to  collect  his  regular  dues  after 
such  knowledge  without  protest  up  to  his  death; 
(b)  error  in  holding  that  the  insurance  was  for- 
feited because  the  superior  officers  of  the  de- 
fendant did  not  know  of  deceased's  hazardous 
employment,  whereaa,  it  \b  submitted,  the 
knowledge  of  the  local  derk,  as  the  agent  of 
the  sovereign  camp,  was  the  knowledge  of  the 
sovereign  camp;  and  (c)  error  in  failing  to 
submit  the  question  of  estoppd  to  the  jury, 
whereas,  it  is  submitted,  the  sovereign  camp 
was  estopped  from  denying  liability  on  the 
ground  of  the  failure  of  its  agent,  the  local 
derk,  to  perform  hia  duties  required  by  the 
laws  of  the  order.** 

It  thiu  Hilars  that  the  record  shows  that 
the  company  itself  had  no  knowledge  of  the 
extra  hazard ;  that  aU  that  the  local  officers 
knew  was  that  the  deceased  was  '^working 
on  a  train."  Merely  "worldng  on  a  train**  is 
not  rated  In  the  policy  as  an  extra  hazard, 
for  whidi  an  extra  premium  was  required. 
The  extra  hazardous  employments  are  sped- 
fled,  and  working  on  a  train  is  not  one' of  the 
specification&  There  was  no  basis,  thereforl^, 
for  waiver  or  estoppeL  There  was  no  error 
in  directing  a  verdict 

The  Judgment  is  affirmed. 

GART,  a  J.,  and  WATTS  and  CXXTHRAN, 
JJ.«  concur* 
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LONG  ot  al.  V.  COMMISSIONERS  OF 
BRUNSWICK  COUNTY.    (No.  284.) 

(Supreme  Covrt  of  North  Carolina.    March  80, 

1921.) 

Counties  «=s>35 (2)— Majority  vote  of  qualified 
electors  required  for  removal  of  eounty  seat; 
.  '^majority    of    qualified    vote    of    county"; 
"vote." 
For  removal   of  county   seat  nnder  Pah. 
Loc.  &  Priy.  Laws  1919,  c.  263,  there  must 
be  a  vote  in  favor  of  a  particular  place  of  a 
majority  of  the  qualified  electors  of  the  coun- 
ty, whether  voting  or  not,  this  being  the  mean- 
ing of  the  statute's  requirement  of  "a  majority 
of  the  qualified  vote  of  the  county";   vote  be- 
ing used  in  the  sense  of  voters. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Major- 
ity; Vote.] 

Appeal  from  Superior  (3ourt,  Brunswick 
County;  Daniels,  Judge. 

Action  by  W.  A.  Long  and  Others  against 
the  Commissioners  of  Brunswick  County  to 
enjoin  the  removal  of  the  county  seat.  From 
Judgment  for  plaintiffs,  defendants  aiq;>eal. 
Affirmed. 

The  Genets  Assembly  o£  North  Carolina, 
at  its  regular  session,  1919,  passed  an  act 
^titled  ''An  act  to  submit  to  the  voters  of 
Brunswick  county  the  question  of  the  loca- 
tion of  the  county  seat,  and  to  provide  county 
buUdings,**  same  being  chapter  268  of  the 
^blic  Local  and  Private  Laws  of  1919. 
tinder  this  act,  the  board  of  Sections  of 
Brunswick  county  was  authorized  and  direclr 
ed  to  submit  to  the  qualified  voters  of  the 
said  county  the  question  of  whether  the  coun- 
ty seat  should  be  located  at  Southport,  Bol- 
ivia, or  Supply.  It  was  provided  in  salu  act 
that  in  the  event  no  one  of  these  places  re- 
ceived a  majority  of  the  qualified  votes  of 
Brunswick  county  in  said  election,  then  un- 
der this  statute  a  second  election  should  be 
held  for  a  choice  to  be  made  between  the 
two  places  receiving  the  highest  and  the 
next  highest  votes. 

In  the  first  election  Bolivia  received  624 
votes,  Supply,  662,  and  Southport,  406;  and 
it  appears  that  474  registered  voters  did  not 
vote  in  said  election.  No  one  place  receiving 
a  majority  of  the  qualified  votes,  a  second 
election  was  ordered  to  be  held  between 
Bolivia  and  Sui^ly.  In  this  second  election 
Bolivia  received  7M,  Supply,  370  votes,  and 
It  appears  that  1,003  registered  voters  cast 
no  ballot  The  returns  of  said  election  were 
duly  canvassed  and  the  result  declared  by 
the  board  of  commissioners  of  Brunswldc 
county  on  the  5th  day  of  July,  1920,  said 
board  declaring  and  designating  B<^vla  the 
eounty  seat  of  Brunswick  county.  This  action 
of  the  board  of  commissioners  of  Brunswick 
county  in  declaring  and  designating  Bolivia 


as  the  county  seat  Is  attacked  by  the  plain- 
tiffs on  the  ground  that  a  majority  of  the 
qualified  voters  resident  in  Brunswick  county 
did  not  cast  their  ballots  in  favor  of  Bolivia, 
either  in  the  first  or  second  election.  It  ap- 
pears from  the  allegations  of  the  complaint 
that  754  qualified  votes  were  cast  In  the 
second  election  for  Bolivia,  the  same  being 
a  majority  of  the  qualified  votes  polled,  but 
less  than  a  majority  of  the  total  number  of 
registered  voters  In  the  county. 

The  whole  case  presents  the  question  as  to 
whether  It  was  necessary  for  Bolivia,  in  the 
second  election,  to  receive  a  majority  of  the 
qualified  vote,  as  cast,  or  the  vote  of  a  major- 
ity of  the  total  number  of  registered  voters 
In  said  county,  In  order  to  be  declared  the 
county  seat.  The  court  then  held  that,  be- 
fore  Bolivia  could  be  declared  the  county 
seat  of  Brunswl<^,  It  must  have  received  the 
favorable  vote  of  a  majority  of  the  qualified 
voters  resident  in  said  county,  whether  all 
of  them  actually  voted  or  not.  The  action 
was  brought  to  enjoin  defendants  from  de- 
claring Bolivia  the  county  seat  of  Brunswick 
county,  or  to  take  any  action  whatever  for 
the  purpose  of  effecting  a  removal  of  the 
county  seat  from  Its  present  location  at 
Southport  Upon  the  foregoing  ruling,  the 
court  gave  Judgment  for  the  plaintiffs*  citi- 
zens, and  taxpayers  of  Brunswick  county, 
enjoining  the  removal  of  the  county  seat 
Defendants  appealed. 

McLean,  Varser,  McLean  A  Stacy,  of  Lum- 
berton,  for  appellants. 

John  D.  Bellamy  and  Robert  Ruark,  both 
of  Wilmington,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  only  question  necessary  to  be 
considered  Is  whether  a  removal  to  Bolivia 
could  take  place,  under  the  terms  of  the  stat^ 
ute,  unless  a  majority  of  all  "the  qualified 
voters  of  Brunswick  county"  had  actually 
voted  in  f^vor  of  the  same  at  the  polls,  or 
whether  a  majority  of  those  who  voted  at  the 
election  was  sufficient  to  authorize  the  re- 
moval, and  the  decision  of  this  question  turns 
on  the  meaning  of  the  word  **voters"  as  used 
in  the  statute.  If  the  words  "qualified  vote 
or  voters"  Is  equivalent  to  "qualified  elec- 
tors," the  Judgment  of  the  court  below  is 
correct,  as  Bolivia  did  not  receive  a  majority 
of  the  qualified  electors,  or  of  the  qualified 
votes  of  the  county,  when  the  word  "vote" 
is  taken  in  the  sense  of  the  registered  vote, 
or  list  of  registered  electors. 

There  may  be,  and  perhaps  is,  apparent 
conflict  In  the  authorities  elsewhere,  but  in 
this  state,  and  by  this  court,  the  meaning  of 
the  words  "a  majority  of  the  qualified  voters 
of  a  county"  was  finally  settled  long  ago,  and 
that  meaning  must  now  prevail  with  us.  In 
Railroad  v.  Commissioners,  72  N.  G.  4fi6,  the 
very  question  we  have  here  was  presented. 
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There  the  plaintiff  applied  for  a  mandamus 
to  compel  the  defendant  to  sabscribe  for 
600  shares  of  the  plaintiff's  stock  for  the 
county,  and  to  issue  county  bonds  in  pay- 
ment thereof.  An  election  was  held  to  as- 
certain the  will  of  the  people  and  to  get  their 
approval  thereof.  Here  the  proposal  is  to 
remove  the  county  seat  from  Southport 
(formerly  Smithville),  and  for  that  purpose 
that  the  county  shall  incur  a  very  large  debt 
to  pay  the  costs  and  expenses  of  the  removal 
and  the  erection  of  new  buildings;  that  is, 
$60,000  or  more.  In  Railroad  v.  Commission- 
ers, supra,  the  object  was  to  buy  stock  of  the 
railroad  company  with  bonds  of  the  county, 
while  in  this  case  the  purpose  is  to  remove 
the  county  seat,  and  thereby  to  incur  a  debt 
for  which  the  defendants  are  authorized  to 
issue  the  bonds  of  the  county.  It  will  be 
seen,  therefore,  that  this  case  and  that  of 
Railroad  v.  Commissioners,  supra,  are  alike 
for  all  practical  purposes,  and  are  governed 
by  the  same  principle.  It  was  said  in  Rail- 
road V.  Commissioners,  supra,  by  Justice 
Rodman: 

"Our  opinion  as  to  the  meaning  of  section  7 
of  article  7  of  the  state  Constitution  relieves 
us  from  the  necessity  of  considering  any  of 
the  other  questions  which  were  ably  and  learn- 
edly discussed  by  counsel  That  section  is 
in  these  words:  *Sec.  7.  No  county,  city,  town 
or  other  municipal  corporation,  shall  contract 
any  debt,  pledge  its  faith,  or  loan  its  credit, 
nor  shall  any  tax  be  levied  or  collected,  by  any 
officers  of  the  same,  except  for  the  necessary 
expenses  thereof,  unless  by  a  vote  of  a  ma- 
jority of  the  qualified  voters  therein.'  It  is 
contended  for  the  plaintiffs  that  these  words 
mean  a  majority  of  the  qualified  voters  there- 
in, who  actually  vote  at  the  election  upon  the 
question.  It  is  not  the  natural  meaning  ot 
the  words  used,  but  requires  an  addition  of 
words  to  qualify  and  limit  the  generality  of 
the  expression.  If  the  words  used  are  so  am- 
biguous as  to  be  unintelligible  without  some 
addition  (as  were  the  words  prescribing  the 
tenure  of  a  judge  appointed  to  fill  a  vacancy, 
commented  on  by  the  Chief  Justice,  in  the 
case  of  Cloud  v.  Wilson  Xante,  155J),  such  ad- 
dition must  be  made  as  may  be  found  proper 
on  a  consideration  of  the  context,  and  of  all 
other  circumstances  bearing  on  it.  But  to  add 
limiting  or  qualifying  words  is  not  in  general 
permissible,  or  except  for  very  strong  reasons, 
when  the  words  used  contained  an  intelligible 
description  of  the  object.  The  word  'therein' 
is  important.  It  means  'in  the  county,'  and 
the  phrase  may  then  be  read  as,  'a  majority  of 
the  qualified  voters  of  the  county.' " 

And  likewise  in  Duke  v.  Brown,  96  N.  C. 
127,  1  S.  E.  873,  Chief  Justice  Smith  says 
that  it  was  not  intended  to  dispense  with  the 
approval  of  a  majority  of  the  qualified  vo- 
ters, and  allow  a  minority,  or  inconsiderable 
fraction  It  might  be,  to  determine  the  result. 
Indifference,  he  says,  is  not  the  test,  but  an 
"active  and  expressed  approval  is  necessary, 
and  this  is  ascertained  by  a  majority  of  those 
entitled  to  vote,"  and  he  further  says  that, 


[however  nunierous  the  contrary  rulings  in 
!  other  states,  we  must  adhere  to  our  own  con- 
!  struction  of  the  words  "qualified  voters"  as 
being  necessary  to  protect  our  people.  To 
the  same  effect  are  Southerland  v.  Goldsboro, 
96  N.  C.  49,  1  S.  E.  760,  McDowell  v.  Con- 
struction Co.,  96  N.  C.  514,  2  S.  E.  351,  Nor- 
ment  v.  Charlotte,  85  N.  C.  387,  and  Clark  v. 
StatesviUe,  139  N.  C.  490,  52  S.  E.  52,  where 
the  words  "qualified  voters"  have  been  used 
in  different  connection&  It  is  a  rule  appli- 
cable to  the  construction  of  statutes  that, 
where  they  make  use  of  words  whidi  have 
definite  and  well-knowh  sense  in  the  law, 
they  are  to  be  received  and  expounded  in 
the  same  sense  in  the  statute.  Asbury  v. 
Albemarle,  162  N.  C.  247, 78  S.  E.  146, 44  L.  R. 
A.  (N.  S.)  1189,  citing  Adams  v.  Turrentine,  30 
N.  C.  149.  As  said  by  a  very  able  and  learned 
judge,  whose  opinion  is  entitled  to  the  great- 
est weight,  '*the  literal  meaning  of  the  clause 
(majority  of  the  qualified  voters)  seems  to 
me  unmistakably  to  require  a  majority  of 
the  qualified  voters,  whether  they  voted  or 
not."  The  i^upreme  Court  of  the  United 
States  adopted  this  view  in  Harshman  v. 
Bates  County,  92  U.  S.  569,  23  L.  Ed.  747, 
by  a  unanimous  opinion  written  by  Justice 
Bradley.  It  is  true  that  court  afterwards 
in  County  of  Cass  v.  Johnston,  95  U.  S.  800, 
24  L.  Ed.  416,  overruled  the  former  case  as 
to  this  point,  but  only  for  the  reason  that  the 
court  had,  in  that  case,  overlooked  the  deci- 
sion of  the  Supreme  Ck>urt  of  Missouri,  from 
which  both  cases  came,  upon  the  question, 
by  which  Cbiet  Justice  Waite  said  they  were 
bound,  but  no  indicati(m  whatever  is  given 
in  the  opinion  by  him  in  the  later  case  that 
any  of  the  Justices  concurring  in  the  former 
opinion  had  abandoned,  or  even  abated,  his 
own  individual  view  of  the  matter,  but  there 
is  room  for  clear  inierence  that  there  had 
been  no  such  change  of  mind.  Two  of  the 
judges  dissented,  Bradley  and  Miller,  Justice 
Bradley  writing  an  able  opinion,  if  not  un- 
answerable, and  both  he  and  Justice  Miller 
expressly  adhering  to  thei^  first  opinion,  and 
dissenting  from  the  last  opinion  upon  the 
ground  that  not  even  the  Missouri  cases  had 
given  any  contrary  meaning  to  the  phrase 
we  are  considering,  and  therefore  the  gen- 
eral rule  of  procedure  did  not  apply,  and  the 
court  was  free  to  express,  and  enforce,  its 
own  independent  opinion,  and  to  give  eiffect 
to  its  own  construction  of  the  statute,  and 
also,  upon  such  construction,  to  declare  its 
invalidity.  The  case  of  State  ex  rel.  Wood- 
son V.  Brassfleld  et  al.,  67  Mo.  331,  directly 
sustains  our  conclusion. 

We  do  not  agree  that  the  use  of  the  word 
"vote"  Instead  of  **voters"  should  make  any 
difference  in  the  result.  It  means  substan- 
tially the  same  thing.  The  words  "vote"  and 
"voters"  are  inaccurately  used  to  express 
what  is  manifestly  the  meaning  as  hereto- 
fore held  by  us.  "Vote"  is  the  choice  ex- 
pressed at  the  ballot  box,  "ballot"  the  means 
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by  which  It  is  expressed,  and  "voter"  the 
person  who  expresses  it  The  proper,  or 
more  exact,  word,  perhaps,  would  have  been 
"electors,"  instead  of  ''voters"  or  "vote"  in 
the  phrase  ''a  majority  of  the  qualified  voters 
or  vote."  But  the  intent  and  meaning  of  the 
Legislature  is  Just  as  clear  with  either  word, 
and  the  legislative  will  is  not  to  be  disap- 
pointed by  the  lack  of  rhetorical,  or  verbal, 
accuracy,  If  the  meaning  and  intention  are 
plainly  disclosed.  36  Oyc.  1114-1127.  But 
without  the  aid  of  any  authority,  or  decided 
case,  we  are  of  the  opinion  that  it  was  in- 
tended by  the  Legislature  that  all  of  the 
''qualified  electors"  should  be  counted  in 
ascertaining  whether  a  majority  of  those 
entitled  to  vote,  and  called  "qualified  voters," 
or  "qualified  vote"  in  the  act,  had  actually 
voted. 

The  Judgment  of  the  court  directing  a  per- 
manent injunction  was  correct. 

Afftrmed. 

STACY,  J.,  having  been  of  counsel,  took  no 
part  in  the  decision  of  this  case. 


(ISl  N.  O.  627) 

STATE  V.  HALU    (No.  275.) 

(Supreme  Court  of  North  Carolina.    March  30, 

1921.) 


1.  Criminal  law  ^=91038(1)— Trmely  objection 
to  Judge's  statement  ef  oontentions  neoessary 
for  review. 

That  there  may  be  review  of  the  judge's 
manner  of  stating  to  tJie  Jury  the  contentions 
of  the  parties,  objection  must  have  been  made 
m  time  for  him  to  make  any  needed  correction. 

2.  Criminal  law  <g==»957(l)~Verdlot  not  Im- 
peachaJilo  by  testimony  of  Jurors. 

A  verdict  cannot  be  impeached  by  the  tes- 
timony of  jurors,  especially  where  the  only  wit- 
ness by  whom  tills  could  be  met  is  dead. 

Appeal  from  Superior  Court,  Cumberland 
CTounty ;  Daniels,  Judge. 

George  Hall  was  convicted  of  a  secret  as- 
sault, and  he  appeals  and  petitions  for  certi- 
orarL  •  No  error,  and  petition  denied. 

W.  C.  Downing,  McCormick  &  Clark,  and 
Robinson  &  Robinson,  all  of  FayettevUle,  for 
appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  defendant  was  con- 
victed of  a  secret  assault,  and  from  the  Judg- 
ment upon  such  conviction  he  appealed  to 
this  court,  and  assigns  several  errors. 

[1]  First.  That  his  contentions  were  not 
stated,  though  the  state's  were  given  in  fulL 
This  exception  is  not  supported  by  the  record, 
which  shows  that  the  contentions  of  both 


sides  were  stated  by  his  honor  with  fairness 
and  impartiality.  Besides,  the  objection,  or 
rather  suggestion,  came  too  late.  We  have 
often  held  that  such  an  objection  must  be 
made  in  apt  time,  so  that  the  court  may  have 
opportunity  to  supply  any  omission.  The 
proceedings  of  the  court  must  be  conducted 
in  an  orderly  manner,  and,  of  course,  all  ob- 
jections should  be  made  at  the  proper  time, 
and  especially  an  objection  of  the  kind  here 
made.  The  latest  case  on  the  subject  is  Mc^ 
Mahan  v.  Spruce  CJo.,'  180  N.  C.  636,  105  S.  B. 
439,  where  other  authorities  are  cited.  It  is 
there  held  that  an  exception  to  the  manner 
of  stating  contentions  of  the  parties  must  be 
brought  to  the  attention  of  the  court  by  ac- 
tion taken  promptly  and  for  the  obvious  pur- 
pose of  having  the  <»iiission,  if  there  is  one, 
corrected  by  the  presiding  Judge  at  the  time. 
There  was  no  proper  request  to  correct  this 
oversight,  if  there  was  any,  in  the  respect 
indicated. 

Second.  The  contention  as  to  the  absence 
of  a  motive  for  the  assault  was  stated  to  the 
Jury  In  such  a  way  that  they  must  have  un- 
derstood it  The  state  contended  that  there 
was  a  motive  for  committing  the  assault,  and 
the  defendant  denied  that  thefe  was  any 
such  motive,  or  any  evidence  of  one,  and  the 
Judge  explained  these  contentions  pro  and 
con  to  the  Jury,  stating  both  phases  of  It,  and 
certainly  allowed  neither  side  any  advantage 
in  the  statement.  The  Jury  could  not  well 
have  misapprehended  the  court,  and  the  de- 
fendant's rights  were  fully  protected.  He 
therefore  suffered  no  harm. 

[2]  Third.  The  power  of  the  court  to  set 
aside  a  verdict  for  cause  after  the  adjourn- 
ment is  discussed  In  State  v.  Alphin,  81  N.  C. 
666,  State  v.  Bennett,  d3«N.  C.  503,  and  State 
V.  Kinsauls,  126  N.  C.  i005,  86  S.  E.  31.  Bun 
we  need  not  refer  to  this  feature  of  the  case 
any  further,  and  will  assume,  for  the  sake 
of  argument,  that  we  have  possession  of  the 
cause  sufficiently  to  grant  relief,  if  the  appel- 
lant is  entitled  to  any,  and  we  think  he  is 
not  He  seeks  to  set  aside  the  verdict,  be- 
cause of  misbehavior  of  the  Jury,  and  pro- 
poses to  impeach  their  verdict  by  their  own 
affidavits.  This  is  not  allowable,  as  we  have 
repeatedly  decided  in  former  cases,  and  his 
honor,  Judge  Daniels,  so  held,  and  was,  of 
course,  right  In  so  deciding.  Justice  Bynum 
said,  in  State  v.  Smallwood,  78  N.  C.  560: 

"Misconduct  on  the  part  of  the  jury  to  im- 
peadi  their  verdict  must  be  shown  by  other 
testimony  than  their  own.  This  has  been  long 
setUed  and  for  the  most  convincing  reasons, 
which  will  readily  suggest  themselves  to  all 
minds  at  all  familiar  with  the  administration 
of  justice  through  the  medium  of  trial  by  jury" 

— citing  State  v.  McLeod,  8  N.  C.  844,  where 
Judge  Henderson  said: 

"^'As  to  the  misconduct  of  the  Jury,  it  has  been 
long  settled,  and  very  properly,  that  evidence 
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impeaching  their  verdict  must  not  come  from 
the  jury,  but  must  be  shown  by  other  testi- 
mony. We  can  therefore  perceive  no  grounds 
for  a  new  trial/' 

In  State  r.  Best,  HI  N.  0.  638,  15  S.  E. 
930,  much  like  this  one,  Justice  MacRae 
stated  the  role  very  strongly  when  he  said: 

"To  meet  the  earnest  contention  of  the  pris- 
oner's counsel  that  the  presiding  judge,  having 
permitted  the  affidavits  to  be  filed,  ought  to 
have  found  the  facts  and  spread  them  upon  the 
record,  it  appears  that  the  affidavit  offered  al- 
leges, or  was  intended  to  allege,  that  the  affi- 
ants had  agreed  to  the  verdict  of  guilty  through 
mistake  in  their  understanding  of  the  effect  of 
the  verdict  In  this  event,  as  has  been  said 
above,  the  Supreme  Court  cannot  correct  er- 
rors committed  by  a  jury.  This  is  the  province 
of  the  judge  below,  and  therefore  it  was  un- 
necessary for  his  honor  to  find  the  facts  upon 
the  affidavits.  But  it  might  well  be  held  that 
the  affidavit,  if  we  were  at  liberty  to  consider 
it,  alleges  misconduct  upon  the  part  of  the  five 
jurors  making  it,  for,  if  they  were  not  satisfied 
by  the  evidence  of  the  guilt  of  the  prisoner, 
it  was  a  gross  wrong  in  them,  for  any  con- 
sideration of  personal  inconvenience,  to  com- 
promise with  the  other  members  of  the  jury 
and  agree  to  a  verdict  of  guilty,  with  a  recom- 
mendation to  mercy,  in  the  hope  that  the  life 
of  the  prisoner  would  be  spared  at  the  cost  of 
a  long  imprisonment.  If  they  were  not  satis- 
fied of  the  prisoner's  guilt,  the  only  verdict 
they  could  conscientiously  render  would  have 
been  one  of  not  guilty.  And  if  the  ground  of 
the  motion  was  the  misconduct  of  the  jurors, 
it  should,  as  we  have  seen,  have  been  based 
upon  other  testimony  than  the  affidavits  of  the 
jurors  who  alleged  their  own  misconduct,  for 
they  cannot  be  heard,  and  no  facts  could  be 
found  by  the  judge  below  upon  their  affidavit." 

And  again: 

"We  find  ourselves  concluded  by  the  author* 
ity  of  an  established  and  long-settled  rule,  bas- 
ed upon  the  wisest  reasons  of  public  policy,' 
that  a  juror  should  not  be  permitted  to  impeach 
his  own  conduct  in  the  rendition  of  a  verdict. 
The  result  of  a  departure  from  the  old  rule 
would  unsetUe  other  important  principles,  pro- 
tract litigation,  and  weaken  the  public  regard 
for  the  ancient  and  well-tried  methods  of  trial 
by  jury." 

It  was  deemed  necessary  to  discuss  this 
matter  somewhat  at  length,  with  a  citation 
of  a  few  leading  cases,  in  order  to  prevent 
inferences  from  some  of  the  general  language 
used  in  State  v.  duller,  114  N.  C.  885,  19  S. 
E.  797,  which  we  think  are  unwarranted, 
but  which  may  lead  to  confusion  and  a  cor- 
rect understanding  of  the  law  in  cases  be- 
longing to  same  class  as  this  one.  It  would 
lead  to  very  grave  consequences  if  we  should 
permit  jurors  to  impeach  their  own  verdict. 
It  would  render  judicial  trials  unstable,  and 
soon  undermine  public  confidence  in  the  in- 
tegrity of  our  courts  and  the  justice  of  their 
decisions. 

In  this  respect,  at  least,  we  had  better  take 


heed  oif  the  andent  landmarkg,  and  follow 
the  precedents  so  firmly  evtablisbed  by  those 
who  have  gone  before  us.  The  rule  should 
be  espeeially  applicable  to  this  case,  where 
the  only  witness  upon  whose  testimony  the 
state  could  possibly,  or  safely,  rely  is  dead, 
and  any  decision  must  necessarily  rest  upon 
the  impeachment  of  jurors  alone.  But  It  ap- 
pears that  what  the  jurors  did  has  worked 
no  substantial  harm  to  the  defendant  Lan- 
guage of  the  presiding  judge,  much  stronger 
and  more  emphatic  than  that  which  the 
jurors  here  supposed  the  judge  had  used,  but 
which  he  did  not  use,  was  held  by  this  court, 
in  a  former  case,  not  to  Impair  the  verdict 
Osborne  v.  Wilkes,  108  N.  CX  615, 13  S.  B.  285. 
But  the  decisive  test  is  that  some  of  the 
jurors  are  attempting  to  Impeach  their  own 
verdict  and  to  state  the  mental  process  by 
which  they  reached  their  verdict 
No  error. 

PER  CURIAM.  The  petition  for  a  eertl- 
orari  in  this  case  is  denied,  for  the  reason 
set  forth  in  the  opinion  filed  in  this  case  on 
the  merits. 

Denied* 


(ISL  N.  C.  1»> 
ALLEN  V.  CAMERON.    (No.  251.) 

(Supreme  Court  of  North  Carolina.    March  28, 

1921.) 

Wills  ^=:»587(3)—Daughter  named  as  resldo- 
ary  "legatee"  held  entitled  to  realty  as  well 
as  personalty;  "legai^." 

Under  a  will  whereby  testator,  to  provide 
for  any  omission,  declared  his  daughter  to  be 
residuary  legatee,  to  receive  and  take  aU  that 
should  be  omitted,  or  that  should  fall  in  and 
become  his,  with  further  provision  that  she 
should  have  paid  her  full  child's  part  on  the 
division  of  his  personal  property,  without  any 
deduction  for  advances,  such  daughter  took, 
not  only  the  undisposed-of  personalty  of  tes- 
tator, but  also  the  undisposed-of  realty;  sudt 
being  his  intention,  in  view  of  the  clause  itself 
and  the  remainder  of  the  will,  "legacy"  in<dud- 
ing  a  devise,  and  "legatee"  a  devisee,  if  nec- 
essary. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Legacy 
—Legatee.] 

Appeal  from  Superior  Court,  Wake  Conn* 
ty;  Kerr,  Judge. 

Action  by  W.  M.  Allen  against  Bennehan 
Cameron.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  is  a  dvil  action,  brought  by  W.  M. 
Allen  against  Bennehan  Cameron  for  the  spe* 
cific  performance  of  a  written  contract, 
whereby  Mr.  Cameron  agreed  to  sell  to  W. 
M.  Allen,  and  said  Allen  agreed  to  buy  from 
him,  a  house  and  lot  In  Raleigh,  N.  C^  on 
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Bast  Jones  street,  at  tbe  price  of  $8,000  in 
cash.  The  defendant  Cameron,  in  apt  time, 
tendered  the  deed  from  liim  and  his  wife  to 
said  Allen,  and  demanded  the  payment  of  the 
sale  price  of  $8,000.  Mr.  Allen  made  no  ob- 
jection to  the  form  of  the  deed,  or  that  the 
property  was  not  free  from  incumbrance,  but 
refused  to  accept  the  deed,  or  to  pay  the  sale 
price,  solely  on  the  ground  that  item  16  of 
the  will  of  Mr.  Paul  0.  Cameron  did  not  pass 
said  house  and  lot  to  his  daughter,  Mildred 
Cameron,  who  devised  the  same  to  defendant, 
Bennehan  Cameron,  and  hence  that  the  de- 
fendant, Bennehan  Cameron,  did  not  haye 
and  could  not  convey  a  good  title  to  said 
house  and  lot;  the  said  Allen  cont^idlng 
that  the  words  "residuary  legatee*'  in  item  16 
passed  undiq;)osed-of  personal  property  alone, 
but  did  not  pass  undisposed-of  real  estate, 
while  the  defendant,  Cameron,  claimed  that 
item  16  passed  undisposed-of  real  estate  also, 
including  the  house  and  lot  in  question. 

The  house  and  lot  was  owned  by  Paul  C. 
Cameron  at  the  time  of  his  death,  but  is  not 
specifically  mentioned  in  his  will,  and  there 
is  no  other  residuary  clause  in  the  will  ex- 
cept it^n  16.  Mr.  Paul  C.  Cameron  wrote 
his  own  will.  Item  16  of  the  will  of  PatU  0. 
Cameron  is  as  follows: 

''Item  16.  And  to  provide  for  any  omission 
I  name  and  declare  my  daughter,  Mildred  Cam- 
eron, the  residuary  legatee,  to  receive  and 
take  all  that  shall  be  omitted,  or  that  sha^ 
fall  in  and  become  mine,  either  in  law  or  equity, 
and  that  she  shall  be  paid  her  full  child's  part 
on  the  division  of  my  personal  property,  with- 
out any  deduction  for  any  advances,  as  she 
has  needed  none  and  received  -nothing  beyond 
what  she  deserved  for  her  care  of  her  parents, 
and  as  a  member  of  my  family." 

The  court  below  rendered  Judgment  in  fa- 
vor of  the  defendant,  and  held  that  item  10 
of  the  will  of  Paul  C.  Cameron  did  pass  the 
house  and  lot  to  Mildred  Camer(Mi,  and  that 
her  will  devised  the  same  to  the  defendant, 
Bennehan  Cameron,  and  therefore  that  he 
was  the  ovmer  in  fee  simple  of  the  same,  and 
that,  upon  his  tendering  to  the  plaintiff  a 
deed  in  sufficient  form  to  pass  title  in  fee  to 
the  house  and  lot  free  from  incumbrances, 
the  plaintiff  should  accept  the  same  and  pay 
the  sale  price  of  $S,Q00  over  to  the  defend- 
ant. 

The  plaintiff  excepted  and  appealed,  and 
filed  six  exceptions  and  assignments  of  error 
set  out  in  the  record.  All  of  plaintiff's  ex- 
ceptions and  assignments  of  error  are  based 
upon  his  contention  that  the  court  erred  in 
holding  that  item  ^6  of  the  will  of  Paul  C. 
Cameron  operated  to  make  his  daughter,  Mil- 
dred Cameron,  his  residuary  devisee  as  well 
as  residuary  legatee,  and  that  the  house  and 
lot  passed  to  her ;  it  being  conceded  that,  if 
she  acquired  the  title  to  the  house  and  lot, 
it  passed  by  her  will  to  the  defendant,  and 
that  he  is  now  the  owner  in  fee  of  the  same, 
and  that  ttie  deed  already  tendered  by  him 


is  fully  sufficient  to  convey  the  house  and  lot 
to  plaintiff  in  fee.  Therefore  all  of  plahi- 
tiff's  exceptions  and  assignments  of  error 
will  be  considered  together. 

The  only  question  is  as  to  whether  item  16 
of  the  will  of  Paul  C.  Oameron  passed  to 
his  daughter,  Mildred  Cameron,  the  undis- 
posed-of real  property  as  well  as  the  undis- 
posed-of personal  property. 

R.  N.  Simms,  of  Raleigh,  for  appellant 
Ernest  Haywood,  of  Raleigh,  for  appellee. 

WALKBR,  J.  (after  stating  the  facts  as 
above).  We  have  no  doubt  as  to  what  Mr. 
Cameron  meant  by  the  language  employed  in 
the  residuary  clause  of  his  wilL  It  is  clear 
from  the  preamble,  or  introductory  clause, 
that  he  intended  to  dispose  of  all  that  he 
owned  or  possessed,  and  not  to  die  intestate 
as  to  any  part  of  his  large  estate.  He  dis- 
posed of  the  larger  part  of  it  with  great,  care 
and  particularity,  and  when  he  came  to  the 
final  clauses,  thinking  that  he  may  have  in- 
advertently overlooked  some  part  of  it,  he 
inserted  the  residuary  clause  to  provide  for 
any  such  omission  <m  his  part  This  is  gen- 
erally the  intention  of  a  testator  in  making 
such  a  provision,  and  is  the  peculiar  office  of 
a  residuary  clause.  It  will  embrace  any- 
thing not  before  disposed  of  in  the  will,  both 
real  and  personal  property,  unless  there  are 
words  used  to  restrict  its  meaning.  Perusing 
the  entire  will  of  Mr.  Cameron,  and  compar- 
ing all  of  its  parts  with  each  other,  we  are 
led  to  the  conclusion  that  he  has  expressed 
his  intention  throughout  with  unusual  clear- 
ness and  precision;  with  the  clear  under- 
standing of  the  other  parts  of  his  will,  in 
which  he  provides  for  all  those  whom  he  re- 
garded as  the  proper  objects  of  his  bounty 
and  solicitude,  he  then  takes  precaution 
against  the  contingency  of  anything  being 
left  out,  which  shows  additionally  that  he 
intended  to  dispose  of  everything  he  had, 
and  this  also  is  according  to  the  presumption 
of  fact  which  the  law  raises^  for  Justice 
Ruffin  said  in  Reeves  v.  Reeves,  16  N.  C. 
386: 

"It  is  to  be  remembered  that  every  testator 
is  presumed  not  to  intend  to  die  intestate,  as 
to  any  part  of  his  estate,  and,  therefore,  that 
a  residuary  clauseis  always,  unless  expressly 
restrained,  held  to  pass  whatever  is  not  other- 
wise disposed  of.  If  there  was  nothing  partic- 
ular, therefore,  in  this  will,  there  could  be  no 
question." 

See,  also,  Powell  v.  Wood,  149  N.  O.  235, 
62  S.  B.  1071;  Austin  v.  Austin,  160  N.  C. 
367,  76  a  E.  272 ;  Homes  v.  Mitchell,  6  N.  C. 
228,  5  Am.  Dec.  527;  Williams  v.  McComb,  38 
N.  O.  450 ;  Page  v.  Foust,  89  N.  C.  447 ;  Foil 
V.  Newsome,  138  N.  a  115,  50  S.  E.  597,  8 
Ann.  Cas.  417;  Jones  v.  Myatt,  153  N.  C. 
225,  69  S.  E.  135 ;  Norris  v.  Durf ey,  168  N.  C. 
325,  84  S.  E.  687. 

Cases  in  other  Jurisdictions  are  to  the  like 


486 


106  SOUTHEASTERN  BEPORTEB 


(N.C. 


effect  Wilson  v.  Wilson,  261  111.  174,  103  N. 
E.  743;  Russell  v.  Elden,  15  Me.  193;  Bacon 
V.  Bacon,  55  Vt.  243 ;  Yopp  y.  Railroad,  148 
Ga.  539,  97  S.  E.  534. 

Justice  Story  In  Burwell  v.  Cawood,  Exec- 
utor of  Mandeville,  2  How.  560.  577,  11  L. 
Ed.  378,  385,  considered  a  case  very  much 
like  ours,  and  thus  said,  after  referring  to 
certain  legal  principles  and  to  the  testator's 
intention,  as  disclosed  by  his  will,  when  read 
in  the  light  of  these  principles: 

"There  can,  we  think,  be  no  doubt  that  tae 
testator  intended  by  liis  will  to  dispose  of  the 
whole  of  his  estate,  real  and  personal.  The  in- 
troductory words  to  his  will,  already  cited, 
show  such  an  intention  in  a  clear  and  explicit 
manner.  *  ♦  •  He  therefore  looks  to  the 
disposal  of  all  the  estate  he  shall  die  possess- 
ed of.  It  is  said  that,  admitting  such  to  be 
his  intention,  the  testator  has  not  carried  it 
into  effect,  because  the  residuary  clause  de- 
clares John  West  his  *re8iduary  legatee'  only, 
and  not  his  residuary  devisee  also,  and  that 
we  are  to  interpret  the  words  of  the  will  ac- 
cording to  their  legal  import  as  confined  alto- 
gether to  the  residue  of  the  personal  estate. 
This  is,  in  our  judgment,  a  very  narrow  and 
technical  interpretation  of  the  words  of  the 
will.  The  language  used  by  the  testator  shows 
him  to  have  been  an  unskillful  man  and  not 
versed  in  legal  phraseology.  The  cardinal  rule 
in  the  interpretation  of  wills  is  that  the  lan- 
guage is  to  be  interpreted  in  subordination  to 
the  intention  of  the  testator,  and  is  not  to 
control  that  intention,  when  it  is  clear  and  de- 
terminate. Thus,  for  example,  the  woid  *lega- 
cy'  may  be  construed  to  apply  to  real  estate, 
where  the  context  of  the  will  shows  such  to 
be  the  intention  of  the  testator." 

He  then  cites  some  of  the  English  cases. 
Hope  V.  Taylor,  1  Burr.  Rep.  269,  where  the 
word  "legacy"  was  held  to  include  lands,  from 
the  intention  of  the  testator,  deduced  from 
the  context  of  his  will;  and  Hardacre  v. 
Hash,  5  Term  Reports,  716,  where  a  like  doc- 
trine was  announced  uj^oa  similar  facts. 
Doe,  dem  Tofleld,  y.  Tofield,  11  East,  246^  and 
Pitman  v.  Stevens,  15  East,  505,  were  to  the 
same  effect  He  treats  the  law  as  settled 
upon  this  point.  The  above  English  deci- 
sions have  been  followed  by  the  courts  of  this 
country,  and  especially  by  this  court 

We  may  therefore  take  the  general  rule  to 
be  unquestioned  that,  where  it  appears  to  be 
the  intention  of  the  testator,  the  word  ''leg- 
acy" may  include  "devise,"  and  **legatee"  a 
"devisee,"  so  that  a  "residuary  legatee"  would 
take  land  as  well  as  personalty.  In  the  fol- 
lowing cases  the  words  "residuary  legatee" 
were  used  by  the  testator  and  held  by  the 
court  to  have  the  same  meaning  as  if  they 
had  been  "residuary  legatee  and  devisee." 
Evans  V.  Grosbie,  15  Sim.  600,  60  Eng.  Rep. 
753 ;  Estate  of  Henderson,  161  Gal.  354,  119 
Pac.  496;  Dann  v.  Ganfield,  197  Mass.  591, 
84  N.  E.  117,  14  Ann.  Gas.  794;  Day  v.  Dav- 
eron,  12  Sim.  200  (59  Eng.  Rep.  1108) ;  Wilds  v. 
Davles,  1  Smale  &  Giffard,  475  (65  Eng.  Repr. 


Rep.  208) ;  Laing  v.  .Barbour,  119  Mass.  523 ; 
Singleton  v.  Tomllnson,  3  Appeal  Gases,  404. 
So  it  is  seen  that  the  current  of  authority  is 
decidedly  in  one  and  the  same  direction. 

But  the  language  of  the  residuary  clause  is 
itself  sufficient  to  show  the  intention  of  the 
testator.  He  first  declares  that  he  wishes 
"to  provide  for  any  omission"  and  therefore 
appoints  his  daughter,  Mildred  Gameron,  his 
"residuary  legatee" — ^**to  receive  and  take 
all  that  shall  be  omitted  or  that  shall  fall  in 
(or  lapse)  and  become  mine."  Nowhere  does 
he  restrict  this  gift  to  personal  property,  but 
uses  general  words,  such  as  "any"  and  "all/' 
'which  Included  his  property  of  every  kind 
not  expressly  given  to  another,  or  which  re- 
verts to  him  by  reason  of  a  lapse  cm  account 
of  the  death  of  any  beneficiary  during  his 
lifetime.  He  could  not  have  written  a  more 
inclusive  or  comprehensive  clause.  The  sub- 
sequent reference  to  her  child's  part  In  the 
division  of  the  personalty  (already  provided 
for)  was  Inserted,  In  order  to  make  It  dear 
that  he  Intended  that  the  daughter  should 
be  treated  with  special  favor,  and  that  there 
should  be  no  deduction  ftom  her  child's  share 
In  the  personalty  when  the  division  of  It  was 
made  as  before  directed,  on  account  of  any 
advancement  he  had  made  to  her.  The  lat- 
ter part  of  the  clause  was  not  Intended  to 
limit  the  words  of  the  first  part,  by  confining 
the  latter  to  personalty  alone,  but  was  in- 
serted there  for  a  very  different  purpose. 
He  assigns 'the  reason  for  thus  favoring  his 
daughter,  which  la  that  no  real  advancements 
had  been  made — 

"as  she  had  needed  none,  and  had  received 
nothing  beyond  that  she  deserved  for  her  care 
of  her  parents  and  as  a  member  of  my  [his J 
famUy." 

There  can  be  no  doubt  as  to  the  true  con- 
struction of  Mr.  (Cameron's  will.  If  there  was 
room  for  It  Where  the  meaning  is  plain,  or 
without  any  ambiguity,  no  construction  is  re- 
quired ;  but  we  simply  enforce  the  Intention 
as  it  Is  clearly  expressed,  and,  for  this  rea- 
son, further  discussion  would  be  useless,  and 
We  would  end  it  here,  but  for  the  fact  that  this 
court  has  once  passed  upon  this  will  some 
years  ago.  In  construing  another  clause  of  it, 
and  In  the  opinion  of  the  court  reference  al- 
so was  made  to  this  residuary  clause,  which 
Is  pertinent  to  this  case  and  deserves  some 
attention  from  us.    The  court  there  said: 

"It  is  a  presumption  of  fact  that  every  man 
that  makes  a  will  intends  to  dispose  of  all  of 
his  estate.  Blue  v.  Ritter,  118  N.  G.  580; 
Jones  V.  Perry,  38  N.  G."  200.  This  presump- 
tion may  be  rebutted,  but  it  stands  until  it  is 
rebutted.  It  is  therefore  presumed  that  Mr. 
Gameron  did  not  intend  to  die  intestate  as  to 
this  large  body  of  land,  amounting  to  some  800 
acres.  And,  besides  this  presumption  the  law 
makes,  we  have  other  evidence  in  the  will  tend* 
ing  to  show  that  he  did  not  intend  to  die  in- 
testate as  to  any  part  of  his  estate.    We  find 
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that  in  the  sixteenth  item  of  his  will  he  says: 
'And  to  provide  for  any  omissions  I  name  my 
daughter  Mildred  the  residuary  legatee/  But 
she  is  to  have  her  full  share,  and  not  to  ac- 
count for  anything  she  may  receive  under  this 
residuary  clause."  Peebles  v.  Graham,  128  N. 
C.  222,  39  S.  B.  25. 

The  sixteenth  daude  is  the  one  now  under 
consideration.  It  appears  from  the  above  ex- 
cerpt from  the  opinion  of  the  court  in  the 
case  that  our  Brethren  of  that  day-  regarded 
clause  16  as  referring  to  both  realty  and  per- 
sonalty. They  were  considering  whether  a 
tract  of  land  containing  about  800  acres  had 
been  sufficiently  described-  to  pass  to  the  de- 
fendant under  the  will,  but  the  court  was 
unanimous  in  the  opinion  that  Mr.  Cameron 
did  not  die  intestate  as  to  any  of  his  prop- 
erty, but  that  it  all,  realty  and  personalty, 
had  i)assed  under  specific  devises  and  be- 
quests, and,  if  not,  then  under  the  residuary 
clause.  But  we  do  not  agree  to  the  sug- 
gestion In  that  opinion  that  the  reference  at 
the  close  of  the  quotation  referred  "to  any- 
thing she  received  under  the  residuary 
clause,"  but  solely  to  money  or  pr<qperty  giv- 
en to  her  In  the  testator's  lifetime,  which, 
but  for  his  explicit  direction  in  the  residuary 
clause,  might  be  taken,  and  charged  against 
her,  as  advancements. 

Our  conclusion  is  that,  upon  the  facts  stat- 
ed in  the  record,  this  property  passed  to  Mil- 
dred Cameron  by  her  father's  will,  and  by 
her  will  it  passed  to  the  defendant,  and  that 
the  latter  is  now  the  owner  thereof,  and  can 
convey  a  good  and  indefeasible  title  thereto 
to  the  plaintifli  by  the  deed  which  the  court 
has  required  him  to  execute. 

There  is  no  error,  and  we  affirm  the  judg- 
ment. 

Affirmed. 


(181  N.  C.  151) 

COTTON    V.    FISHERIES    PRODUCTS    CO. 

et  aJ.     (No.  286.) 

(Supreme  Court  of  North  Carolina.    March  80, 

1921.) 

I.  Trial  ^=»252(20)— InstniotloR  stating  con- 
tention was  unsupported  by  evidence  did  not 
submit  such  contention. 
A  charge  mentioning  contentions  of  plain- 
tiff that  he  was  entitled  to  certain  special  dam- 
ages,  but  stating  that  no  evidence   had  been 
offered  to  support  this  position,  was  not  ob- 
jectionable as  calculated  to  create  in  the  ju- 
rors'   minds    an    impression    that    the    court 
thought  the  evidence  sufficient  to  submit  the 
question  to  them. 


2.  Libel  and  slander  ^=9 1 20 (2)— Punitive  dam- 
ages held  warranted. 

Where  defendant  corporation's  manager 
told  plaintiff  in  the  presence  of  listening  ob- 
servers that  he  had  orders  from  the  corpora- 
tion's president  not  to  allow  plaintiff  to  remove 


household  goods  until  searched  for  stolen 
goods,  the  accompanying  acts,  in  causing  plain- 
tiff's goods  to  be  opened  publicly  and  searched 
in  the  presence  of  divers  persons,  gave  such 
pronounced  color  and  tone  to  the  entire  setting 
of  the  case  as  to  warrant  the  jury  in  assessing 
exemplary  damages. 

3.  Damages  <^=^87(l)— "Smart  money,"  or 
"punitive  damages,"  allowable  for  malicious, 
wanton,  or  reckless  Injury. 

^'Punitive  damages,"  sometimes  called 
"smart  money,"  are  allowed  in  cases  where  the 
injury  is  inflicted  in  a  malicious,  wanton,  and 
reclcless  manner,  where  defendant's  conduct  is 
either  actually  malicious  or  wanton,  displaying 
a  spirit  of  mischief  toward  plaintiff,  or  of  reck- 
less and  criminal  indifference  to  his  rights; 
such  damages  being  awarded  on  the  grounds  of 
public  policy,  for  example's  sake,  and  not  be- 
cause plaintiff  has  a  riglit  thereto. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Punitive 
Damages;  Smart  Money.] 

4.  Damages  ^==»208  (8)— Punitive  damages  for 
Jury. 

In  a  proper  case,  both  the  awarding  of  pu- 
nitive damages  and  the  amount  to  be  allowed, 
if  any,  rest  in  the  sound  discretion  of  the  jury. 

5.  Libel  and  slander  ^=s>32,  123(6)— Defendants 
not  exonerated  by  Ineffectlvenees  of  slander. 

That  plaintiff*s  standing  in  the  community 
had  not  been  impaired  by  defendants'  conduct, 
and  that  plaintiff  could  still  show  a  good  char- 
acter, held  not  to  exonerate  defendants  from 
their  wrongful  purpose,  as  this  might  tend  to 
show  a  smaller  injury  actually  sustained,  but 
a  greater  damage  really  intended,  and  the  mal- 
ice, ill  will,  and  spite  of  defendants  were  not 
per  se  reduced  or  mitigated  by  the  meager  re- 
sults accomplished. 

6.  Libel  and  slander  <&=»II3,  120(1)— Distinc- 
tion between  compensatory  and  puBltlvo  dam- 
ages stated. 

In  a  slander  action,  "compensatory  damag- 
es" are  based  upon  injuries  suffered  by  plain- 
tiff, while  "punitive  damages"  are  awarded  up- 
on wrongs  intended  by  defendants;  but  the 
amount  of  punitive  damages,  while  resting  in 
the  sound  discretion  of  the  jury,  may  not  be 
excessively  disproportionate  to  the  circum- 
stances of  contumely  and  indignity  present  in 
each  particular  case. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
pensatory Damages.] 

Appeal  from  Superior  Court,  Brunswick 
CJounty;    Daniels,  Judge. 

Civil  action  for  slander,  brought  by  J.  K. 
Otton  against  the  Fisheries  Products  Com- 
pany and  Thomas  H.  Hayes  and  H.  B.  Ther- 
ian,  president  and  manager,  respectively,  of 
said  corporation.  Upon  motion  duly  made, 
the  court  directed  a  verdict  in  favor  of  the 
defendant  Thomas  H.  Hayes,  and  there  was  • 
a  verdict  against  the  other  two  defendants 
for  damages  in  the  sum  of  $6,500.  His  honor 
reduced  this  award  to  $3,500,  and  entered 
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judgment  In  fayor  of  plalntUT  for  said 
amount  The  defendant  corporation  and  H. 
B.  Therian  excepted  and  appealed.    No  error. 

Rountree  &  Garr,  of  Wilmington,  and  0. 
Ed.  Taylor,  of  Southport,  for  appellants. 

Robert  W.  Davis,  of  Sontbport,  and  John 
D.  Bellamy  &  Sons,  of  Wilmington,  for  ap- 
pellee. 

STAOT,  J.  This  cause  was  before  the 
court  at  a  previous  term  and  is  reported  in 
177  N.  C.  66,  97  S.  B.  712.  The  first  appeal 
was  from  a  Judgment  overruling  defendants' 
demurrer.  This  was  affirmed,  and  the  case 
is  now  before  us  upon  exceptions  noted  on 
the  trial.  The  material  allegations,  which, 
upon  the  hearing,  were  supported  by  evidence, 
and  the  prindples  of  law  arising  thereon,  are 
fully  set  out  and  considered  in  the  former 
opinion  of  the  court  and  need  not  be  repeat- 
ed here.1  The  case  seentt  to  have  been 
tried  in  accordance  with  the  opinion  hereto- 
fore rendered  and  the  same  doctrine  more 
recently  announced  in  Vincent  v.  Pace,  178 
N.  O.  421, 100  S.  Bl  581.  The  only  exceptions 
deserving  special  attention  are  those  relating 
to  the  charge  on  the  issue  of  damages. 

[1]  The  plaintiff  alleged  and  contended 
that  he  had  sulfered  special  damages,  in  that 
certain  business  negotiations,  which  he  had 
on  hand,  were  broken  up  as  a  result  of  the 
defendants'  alleged  wrongful  acts.  The 
court,  in  its  charge  to  the  Jury,  took  occasicm 
to  mention  these  contentions  of  the  plaintiff, 
but  stated  that  no  evidence  had  been  offered 
to  support  this  position,  as  there  was  no  tes- 
timony tending  to  show  that  the  matters  and 
things  complained  of  in  this  case  had  been 
brought  to  the  attention  of  the  parties  with 
whom  plaintiff  was  negotiating.  Defendants 
excepted  to  this  portion  of  the  charge,  on  the 
grounds  that  the  giving  of  a  contention,  not 
warranted  by  the  evidence,  was  calculated 
to  create  in  the  minds  of  the  Jurors  an  im- 
pression that  the  court  thought  the  evidence 
was  sufficient  to  submit  the  question  to  them. 
We  are  unable  to  agree  with  this  conclusion. 
The  court's  statement  that  the  plaintiff  was 
making  a  contention,  unsupported  by  evi- 
dence, would  hardly  be  considered  hurtful  or 
prejudicial  to  the  defendants.  This  was  tan- 
tamount to  saying  that  the  plaintiff's  con- 

^The  opinion  In  tha  former  report  (177  N.  O. 
56.  97  S.  B.  712)  says: 

"The  complaint.  In  effect,  alleged  that  just  prior 
to  the  slanderoui  utterance  plaintiff  had  been  the 
general  manager  of  defendant  company's  oil  and 
fertilizer  business,  and  had  done  his  duty  honestly 
and  faithfully;  that,  having  left  the  employment 
of  the  company,  he  was  in  the  act  of  having  his 
household  goods  moved  to  the  dock,  with  a  purpose 
of  being  placed  on  the  boat,  when  the  bearers  were 
stopped  by  direction  of  defendant  Harry  B.  Ther- 
ian. present  manager,  acting  imder  orders  of  his 
oodefendant,  the  president,  the  goods  opened  and 
searched,  accompanied  by  the  statement.  In  the 
hearing  of  divers  persons,  that  plaintiff  was  sus- 
pected of  having  taken  the  property  of  defendant 
company,  consisting  of  towels,  bed  sheets,'*  eto. 


tentions,  to  this  extent,  were  not  well  found- 
ed.   The  exception  must  be  overruled. 

[2]  The  defendants'  eighth  and  last  excep- 
tion relates  to  the  charge  on  punitive  dam- 
ages. The  basis  of  this  assignment  is  that 
there  is  no  evidence  from  which  the  Jury 
would  be  Justified  in  awarding  such  damages, 
and  that  it  was  therefore  error  to  instruct 
them  upon  the  subject.  We  think  his  hcMior 
properly  submitted  this  phase  of  the  case  to 
the  Jury  for  their  consideration.  Not  only 
did  the  language  of  defendant's  employees 
amount  to  a  charge  of  larcency,  actionaUe 
per  se  under  our  law,  but  the  accompanying 
acts,  in  causing  plaintiff's  goods  to  be  opened 
publicly  and  searched  in  the  presence  of  di- 
vers persons,  gave  such  pronounced  color  and 
tone  to  the  entire  setting  of  the  case  as  to 
warrant  the  Jury  in  assessing  exemplary 
damages.  Bowden  v.  Bailee,  101  N.  G.  612, 
8  S.  Bw  342. 

[3,  4]  Punitive  damages,  sometimes  called 
smart  money,  are  allowed  in  cases  where  the 
injury  is  inflicted  in  a  malicious,  wanton, 
and  reckless  manner.  The  defendants'  con- 
duct must  have  been  actually  malicious  or 
wanton,  displaying  a  spirit  of  mischief  to- 
wards the  plahitiir,  or  of  reckless  and  crimi- 
nal indifference  to  his  rights.  Whai  these 
elements  are  present,  damages  commensurate 
with  the  injury  may  be  allowed  by  way  of 
punishment  to  the  defendants.  But  these 
damages  are  awarded  on  the  grounds  of  pub- 
lic policy,  for  example's  sake,  and  not  be- 
cause the  plaintiff  has  a  right  to  the  money, 
but  it  goes  to  him  merely  because  it  is  as- 
sessed in  his  suit  In  a  proper  case,  like  the 
one  at  bar,  both  the  awarding  of  punitive 
damages,  and  the  amount  to  be  allowed,  if 
any,  rest  in  the  sound  discretion  of  the  Jury. 
Ck>bb  T.  Railroad,  176  N.  C.  132,  95  8.  B.  92 ; 
Fields  V.  Bynum,  106  N.  C.  413,  72  S.  B.  449 ; 
Hayes  v.  Railroad,  141  N.  O.  199,  53  S.  B. 
847;  Smlthwick  v.  Ward,  62  N.  C.  64,  75  Am. 
Dec.  453. 

[S,  6]  The  fact  that  plaintiff's  standing  in 
the  community  has  not  been  impaired  by  de- 
fendants' conduct,  and  that  he  can  still  show 
a  good  character,  does  not  exonerate  the 
defendants  from  their  wrongful  purpose. 
This  might  tend  to  show  a  smaller  injury 
actually  sustained,  but  a  greater  damage 
really  intended.  The  malice,  ill  will,  and 
spite  of  the  defendants  are  not  per  se  reduced 
or  mitigated  by  the  meager  results  accom- 
plished. Compensatory  damages  are  based 
upon  injuries  suffered  by  the  plaintiff,  while 
punitive  damages  are  awarded  upon  wrongs 
intended  by  the  defendants.  However,  the 
amount  of  punitive  damages,  while  resting  in 
the  sound  discretion  of  the  Jury,  may  not  be 
excessively  disproportionate  to  the  circum- 
stances of  contumely  and  indignity  present 
in  each  particular  case.  Gilreath  v.  Allen, 
32  N.  G.  67;  Sloan  v.  Edwards,  61  Md.  100; 
Bemheimer  v.  Becker,  102  Md.  250,  62  AtL 
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526.  3  Ia  R.  A.  (N.  S.)  221,  ni  Am.  St  Bep. 
356. 

We  have  carefully  examined  the  record,  the 
defendants'  exceptions,  and  assignments  of 
error,  and  find  no  sufficient  reason  for  dis- 
turbing the  results  of  the  trlaL 

No  error. 


(181  N.  C.  125) 

BURCH  V.  J.  D.  BUSH  &  CO.    (No.  253.) 

(Supreme  Court  o^  North  Carolina.    March  26, 

1021.) 

1.  Contracts  «=s>309(2),  311— Executors  and 
administrators  ^=s>202 1/2— Rule  of  survival  of 
obligation  of  contract  stated. 

Contracts  bind  a  party's  executor  or  ad- 
ministrator, though  not  named  therein,  and 
death  does  not  absolve  a  contractor  from  his 
engagement,  an  exception  being  that  in  con- 
tracts requiring  the  continued  existence  of  a 
person  or  thing  a  condition  is  implied  that  the 
impossibility  of  fulfillment  arising  out  of  the 
death  of  the  person  or  destruction  of  the  thing 
shall  excuse  performance. 

2.  Contracts  «=>3 1 1— Personal  oontraets  die 
with  contractor. 

Contracts  of  a  strictly  personal  nature,  in- 
Yolving  particular  personal  slcill  or  taste,  such 
as  a  contract  of  an  author  to  write  a  book,  an 
artist  to  paint  a  picture,  etc.,  die  with  the  per- 
son, and  the  obligation  does  not  survive  against 
his  representative. 

3.  Contracts  ^=>3I  I— Whether  contract  Is  one 
surviving  a  party  one  of  intention. 

Where  the  contract  is  of  such  a  nature  that 
it  may  have  been  intended  either  to  survive  or 
not  to  survive  a  party's  death,  the  question  of 
survival  of  obligation  depends  on  the  intention 
of  the  parties,  and  in  every  case  is  purely  a 
question  of  their  understanding  and  agreement. 

4.  Contracts  ^=:>3 1 1— Executors  and  adminis- 
trators <&=:»202'/2— Contractor  to  cut  tract 
and  manufacture  lumber  survives  against 
eontractor's  administratrix. 

Contract  by  plaintiff's  intestate  to  cut  a 
certain  tract  of  standing  timber  and  manufac- 
ture it  into  lumber  as  per  specifications  hel^ 
such  that  its  obligation  survived  the  contrac- 
tor's death  as  against  plaintiff  administratrix. 

5.  Executors  and  administrators  ^5»426— Per- 
sonal representatives  of  deceased  contractor 
who  offered  to  perform  entitled  to  recover  on 
quantum  meruit. 

Where  the  personal  representatives  of  a 
deceased  contractor  in  good  faith  offered  to 
complete  his  contract,  and  the  other  parties  re- 
fused to  accept  it,  and  declined  to  permit  the 
personal  representatives  to  proceed,  they  are 
relieved  from  further  performance,  and  entitled 
to  an  accounting  and  recovery  as  upon  a  quan- 
tum meruit. 

6.  Executors  and  administrators  <^»202y'2'— By 
abandonment  surviving  contractor  forfeits 
right  to  oall  on  representatives  of  other 
party. 

The  surviving  party  to  a  contract  may 
abandon  and  thus  forfeit  his  right  to  call  upon 


the  personal  representatives  of  the  other  party 
to  continue  with  the  agreement,  and  in  such 
case  he  cannot  hold  decedent's  estate  liable  for 
damages  occasioned  by  his  own  effort  to  fulfil 
the  contract. 

7.  Executors  and  administrators  ^=s>450— Evi- 
dence of  overpayments  by  contractor  with  de- 
cedent admissible  to  show  payments  under 
mistake  of  fact 

In  suit  by  the  administratrix  of  a  deceased 
contractor  to  recover  a  balance  withheld,  evi- 
dence of  overpayments  for  which  defendant 
counterclaim ed  was  competent  to  show  pay- 
ments made  under  a  misapprehension  or  mis- 
take of  fact. 

Appeal  from  Superior  Court,  FrankliB 
County;  Kerr,  Judge. 

Action  by  Maggie  B.  Burch,  administra- 
trix, against  J.  D.  Bush  &  Co.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  New 
triaL 

Civil  action  brought  to  recover  moneys  al- 
leged to  have  been  withheld  on  a  logging  and 
sawmllUng  contract 

On  December  16,  1915,  p^aintlflTs  Intestate 
entered  into  a  written  contract  with  the  de- 
fendant whereby  he  undertook  to  cut  a  cer- 
tain tract  of  standing  timber  apd  manufac- 
ture the  same  into  liunber  as  per  specifica- 
tions set  out  in  the  written  agreement;  the 
work  to  be  completed  within  18  months.  It 
was  stipulated  In  the  contract  that  the  cut- 
ting and  sawing  of  said  timber  was  to  be 
paid  for  as  the  work  progressed,  settlements, 
to  be  made  every  2  weeks ;  and  the  defendant 
was  givea  the  right  to  reserve  and  hold  back 
10  per  cent,  of  the  amount  due  on  the  lumber 
delivered  as  a  guaranty  for  the  satisfactory 
fulfillment  of  the  contract 

In  August,  1916,  plaintifTs  intestate  was 
accidentally  killed  at  his  sawmill  while  en- 
gaged in  carrying  out  his  contract  with  the 
defendant  Plaintiff  alleges  that  at  the 
time  of  the  death  of  the  intestate  the  defend- 
ant had  in  its  hands  the  sum  of  $445.22  as 
moneys  reserved  on  lumber  manufactured 
and  delivered  up  to  that  date.  The  defend- 
ant answered  and  alleged  that  upon  a  proper 
accounting  between  the  parties,  up  to  the 
date  of  the  death  of  plaintiff's  intestate,  it 
would  appear  that  the  defendant  had  made 
overpayments  to  the  amount  of  $282.19  and 
asked  for  an  affirmative  Judgment  against 
plaintiff  for  this  sum.  Later  the  defendant 
filed  an  amended  answer  and  set  up  by  way 
of  further  defense  and  counterclaim  that 
the  defendant  had  suffered  damages  in  the 
sum  of  $1,126.77  as  the  difference  between 
the  contract  price  and  what  it  cost  the  de- 
fendant over  and  above  that  price  to  have 
the  remainder  of  the  timber  cut  and  manu- 
factured into  lumber. 

His  honor,  being  of  opinion  that  the  con- 
tract wa^p  personal   to  plaintiff's  intestate' 
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and  that  his  death  relieved  his  repiesenta- 
tives  from  further  fulfillment,  and  also  being 
of  opinion  that  the  fortnightly  settlements 
were  binding  between  the  parties,  excluded 
evidence  which  the  defendant  proposed  to 
offer  on  Its  counterclaims  and  directed  a  ver- 
dict in  favor  of  the  plaintiff.  Defendant  ex- 
cepted and  appealed. 

Willis  Smith,  of  Raleigh,  for  appellant 
Wm.  H.  &  Thos.  W.  Ruffin,  of  Loulsburg, 
for  appellee. 

STAGY,  J.  We  think  his  honor  erred  in 
holding,  as  a  matter  of  law,  that  the  contract 
in  question  was  personal,  and  that  further 
performance  was  not  required  after  the 
death  of  plaintiff's  intestate. 

[1]  The  general  rule  is  that  contracts  bind 
the  executor  or  administrator,  though  not 
named  therein,  and  that  death  does  not  ab- 
solve a  man  from  his  engagements.  There 
is  an  exception,  however,  to  this  general 
rule,  equally  well  established,  that  in  tou- 
tracts  requiring  the  continued  existence  of  a 
given  person  or  thing  a  condition  is  implied 
that  the  impossibility  of  fulfillment  arising 
out  of  the  death  of  the  person  or  destruction 
of  the  thing  shall  excuse  the  performance. 
Stagg  V.  Land  Co.,  171  N.  O.  683,  89  S.  B.  47 ; 
Yerrlngton  v.  Greene,  7  R.  I.  589,  84  Am.  Dea 
578 ;  Mendenhall  v.  Davis,  52  Wash.  169,  100 
Pac.  336,  21  L.  R.  A.  (N.  S.),  914, 17  Ann.  Cas. 
179,  and  note. 

[21  The  line  of  demarcation  between  a  per- 
sonal contract,  which  is  terminated  by  death, 
and  one  which  the  personal  representatives 
of  the  deceased  are  required  to  fulfill,  is  not 
very  clearly  defined.  The  reasons  for  this 
become  obvious  and  apparent  upon  a  mo- 
ment's reflection.  Two  elements  which  enter 
into  the  making  of  a  contract,  namely,  the 
intention  and  understanding  of  the  parties, 
are  not  subject  to  any  fixed  standard  of 
"weights  and  measures.**  They  are  invisible; 
and  intangible  things,  variable  with  time  and 
place,  and  undeterminable  by  any  constant 
or  set  formula.  Hence  no  hard  and  fast 
rule  can  be  established  for  their  ascertain- 
ment To  be  sure,  in  the  broad  outlines  cer- 
tain contracts  are  not  difficult  of  classifica- 
tion. Those  of  a  strictly  personal  nature,  in- 
volving particular  personal  skill  or  taste — 
such  as  a  contract  of  an  author  to  write  a 
book,  an  artist  to  paint  a  picture,  a  sculptor 
to  carve  a  piece  of  statuary,  a  singer  to  give 
a  concert,  and  a  promise  to  marry — are  per- 
sonal contracts  and  die  with  the  person. 
Death  makes  the  performance  of  such  con- 
tracts impossible,  and,  indeed,  removes  the 
main  object  and  inducement  for  the  agree- 
ment Executors  and  administrators  are 
imable  to  perform  such  contracts,  and  the 
estate  of  the  deceased  cannot  be  held  liable , 
in  damages  by  reason  of  the  failure  to  com- ' 
plete  them.  Grdlnarily  contracts  not  falling  i 
und^  this  exception  come  under  the  general ' 


rule,  and  death  does  not  excuse  performance. 
13  G.  J.  643  et  seq. 

'^he  trae  question  is  whether  the  contract, 
properly  construed,  requires  a  continuance  of 
the  promiBed  action  beyond  the  lifetime  of  the 
promisor.  It  is  the  same  question,  and  is  to 
be  answered  in  the  same  way,  as  if  the  promi- 
sor himself  were  alive  for  purposes  of  being 
sued,  but  dead  for  the  purposes  of  perform- 
ance." Drummond  v.  Grane,  159  Mass.  577, 
35  N.  E.  90,  23  L.  R.  A.  707,  38  Am.  St.  Rep. 
460. 

On  the  other  hand,  the  parties,  by  express 
terms,  may  exclude  substituted  performance. 
But  there  is  a  twilight  zone  in  which,  by 
reason  of  the  ambiguity  of  some  contracts, 
the  Intention  of  the  parties  must  become  the 
determining  factor.  The  facts  and  cir- 
cumstances of  each  particular  case  should  be 
taken  into  consideration  in  determining 
whether  the  contract  is  purely  personal  in 
its  nature,  and  therefore  terminated  by 
death,  or  one  which  the  personal  representa- 
tives can  complete  as  well  as  the  deceased 
could  have  done,  had  he  lived.  As  said  in 
Slier  V.  Gray,  86  N.  G.  566: 

"The  general  rule  unquestionably  is  that  the 
personal  representatives  of  a  party  are  bound 
to  perform  all  his  contracts,  whether  specially 
named  in  them  or  not,  or  else  make  compensa- 
tion for  their  nonperformance  out  of  his  estate. 
But  to  this  there  is  the  exception,  as  well  es- 
tablished as  the  rule  itself,  of  all  such  con- 
tracts as  require  something  to  be  done  by  the 
party  himself  in  person.'' 


f» 


[3]  Assuming  such  to  be  the  law,  whether 
a  given  case  falls  under  the  general  rule,  or 
the  exception,  must  depend  upon  the  inten- 
tion of  the  parties ;  for,  at  last,  it  is  tn  every 
case  purely  a  question  of  their  understand- 
ing and  agreement  Steamboat  Go.  v.  Trans- 
portation Go.,  166  N.  C.  582,  82  R.  E.  956: 
Railroad  v.  Railroad,  147  N.  O  368,  61  S.  E. 
185,  23  L.  R.  A.  (N.  S.)  223,  125  Am.  St  Rep. 
550,  15  Ann.  Gas.  363. 

[4]  Viewing  the  contract  between  the  par- 
ties here  presented  in  light  of  the  foregoing 
prlndples,  we  see  nothing  which  would  take 
it  out  of  the  general  rule.  Its  terms  are 
clear  and  unambiguous.  It  may  be  perform- 
ed by  the  administrator,  or  he  may  secure 
others  to  do  it,  as  well  as  the  deceased  could 
have  done  had  he  not  been  killed.  The  par- 
ties have  agreed  unconditionally,  and  this  is 
the  law  of  contracts  voluntarily  assumed. 
Glancy  v.  Overman,  18  N.  G.  402. 

[5,  6]  Of  course,  where  the  personal  repre- 
sentatives of  the  deceased  are  able  to  do  so 
and  in  good  faith  offer  to  complete  the  con- 
tract, and  the  other  party  refuses  to  accept 
such  offer  and  declines  to  permit  the  person- 
al representatives  to  proceed,  such  would  re- 
lieve them  from  further  performance.  They 
would  be  entitled  then  to  an  accounting  and 
to  recover  as  upon  a  quantum  meruit.  Whit- 
lock  V.  Lumber  Go.,  145  N.  (X  120,  58  S.  SI 
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909,  12  L.  R.  A.  (N.  S.)  1214 ;  Navigation  Co. 
V.  Wilcox;  52  N.  C.  481,  and  Buffkin  v.  Baird, 
73  N.  C.  283.  Again,  the  surviving  party  may- 
abandon  the  contract  and  thus  forfeit  his 
right  to  call  upon  the  i)ersonal  representa- 
tives of  the  party  to  continue  with  the  agree- 
ment In  such  case,  he  could  not  hold  the 
estate  liable  for  damages  occasioned  by  his 
own  effort  to  fulfill  the  contract  Harwood 
V.  Shoe,  141  N.  O.  161,  63  S.  E.  616 ;  Harris  ▼. 
Wright,  118  N.  C.  422,  24r  S.  E.  751. 

[7]  The  record  discloses  no  evidence,  as 
offered  by  the  defendant,  tending  to  support 
its  first  counterclaim  relating  to  alleged  over- 
payments. In  the  absence  of  any  evidence 
to  support  an  allegation,  the  court  would  be 
justified  in  giving  a  peremptory  instruction. 
But  such  evidence,  if  any,  we  think,  would 
be  competent  to  show  payments  made  under 
a  misapprehension  or  mistake  of  fact,  fol- 
lowing the  doctrine  announced  in  Simms  v. 
Vick,  151  N.  C.  78,  65  S.  E.  621,  24  L.  R.  A, 
(N.  S.)  517,  18  Ann.  Cas.  669,  and  Worth  v. 
Stewart,  122  N.  a  258,  29  S.  E.  579. 

With  the  case  going  back  for  a  new  trial, 
we  refrain  from  further  comment,  as  we  do 
not  care  to  prejudge  the  rights  of  the  parties 
prior  to  a  development  of  all  the  evidence. 

New  trial 

(181  N.  C.  110) 

CLARK  V.  BLAND  et  al.     (No.  97.) 

(Supreme  Court  of  North  Carolina.    March  23, 

1921.) 

L  Corporations  ^=9423— Liable  for  mailoiotts 
torts  of  agents. 

Corporations  may  be  held  liable  for  the  ma- 
lidons  and  willful  as  well  as  negligent  torts  of 
their  agents  and  employees  when  committed  in 
the  course  of  and  scope  of  their  employment, 
and  also  for  injuries  inflicted  in  breach  of  some 
duty  owing  directly  from  the  company  to  the  in- 
jured person  growing  out  of  the  conditions  ex- 
istent between  them. 

2.  Trial  ^=»  165— Evidence  of  plaintiff  aooeptod 
as  true  on  motion  to  nonsuit. 

On  motion  to  nonsuit  the  evidence  which 
makes  in  favor  of  plaintifTs  claim  must  be  ac- 
cepted as  true  and  construed  in  the  light  most 
favorable  to  him. 

3.  Carriers  ^=>320 (2)— Whether  assaulted  per- 
son was  passenger  held  for  Jury. 

In  an  action  against  a  railroad  for  an  as- 
sault and  battery  by  employee  in  railroad  office, 
whether  plaintiff  was,  at  the  time  of  the  as- 
sault, a  passenger  of  defendant  railway,  held 
for  the  jury. 

4.  Carriers  ^=>283  (3)— Carrier  liable  to  pas- 
senger for  assault  by  servant. 

A  railroad  was  liable  for  assault  by  an  em- 
ployee upon  a  passenger  at  railroad  station, 
though  the  assault  was  made  because  employee 
believed  the  passenger  had  told  certain  persons 
the  employee  had  been  peddling  whisky  on  the 
streets. 


5.  Carriers  <es>247( 2)— Person  going  to  station 
to  await  arrival  of  train  a  "passenger." 

One  who  goes  to  a  railroad  station  to  take 
the  next  train  in  a  reasonable  time  before  the 
time  for  the  arrival  of  the  train  is  a  passenger, 
though  he  has  not  purchased  a  ticket,  and  the 
duties  imposed  by  the  relation  of  carrier  and 
passenger  are  obligatory  on  the  railroad. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

6.  Carriers  ^=s>247 (2)— Custom  not  to  open 
ticket  window  until  I&  minutes  before  train 
time  not  controlling  on  question  whether  per* 
son  entering  station  prior  thereto  was  pas* 
senger. 

Custom  not  to  open  ticket  window  until  15 
minutes  before  scheduled  time  for  train,  while 
evidential,  was  not  controlling  on  questioa 
whether  a  person  entering  the  station  before 
such  time  and  within  a  reasonable  time  before 
the  departure  of  the  train  was  a  passenger  in 
an  action  against  the  railroad  for  assault  and 
battery. 

7.  Carriers  ^=9319(2)— PunitlVB  damages 
awarded  for  willful  attack  by  employ^  on  pas- 
senger. 

When  injuries  are  inflicted  on  a  passenger 
by  an  employee  of  a  railroad  willfully  and  of 
malice  or  under  circumstances  of  insult,  rude- 
ness, and  oppression,  punitive  damages  may  be 
awarded  in  the  discretion  of  the  jury. 

8.  Carriers  (es>283  (3)— Carrier  liable  for  as- 
sault on  passenger  off  premises. 

If  one  is  waiting  for  a  train  and  is  called 
off  of  the  carrier's  premises  by  an  employee' of 
the  railroad  to  a  point  a  short  distance  away 
and  for  the  purpose  of  a  personal  difficulty,  and 
is  there  assaulted  and  beaten,  the  same  rules 
apply  as  would  apply  if  the  assault  takes  place 
on  the  premises  of  the  railroad;  the  intending 
passenger  having  no  knowledge  or  warning  of 
the  employee's  wrongful  purpose. 

Appeal  from  Superior  Court,  Halifax  Ck>un- 
ty;  W.  A.  Devin,  Judge. 

Action  by  H.  N.  Clark  against  H.  6.  Bland 
and  others.  Judgmeilt  for  plaintift,  and  cer- 
tain defendants  appeal.    No  error. 

r 

The  action  is  to  recover  damages  for  an 
unlawful  and  wrongful  assault  and  battery 
on  plaintiff  by  defendant  H.  G.  Bland,  and 
in  which  plaintiff  seeks  to  hold  defendant 
company  liable  by  reason  of  the  fact  that 
plaintiff  was  a  passmger  of  defendant  road, 
and  that  Bland  was  an  employee  of  the  com- 
pany at  the  time,  and  that  the  assault  was 
made  and  injuries  Inflicted  under  circum- 
stances that  rendered  the  company,  etc.,  re- 
sponsible for  his  wrongful  conduct  There 
was  denial  of  liability  on  the  i>art  of  the 
company  and  Director  General,  who  insisted 
that  Bland,  while  an  emi^oyee,  was  not  on 
duty  at  the  time  and  place  of  the  occurrence, 
and  that  these  defendants  were  in  no  way 
liable  for  his  acts.  On  issues  submitted  the 
jury  rendered  the  following  verdict: 
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'(1)  Did  the  defendant  Bland  unlawfully  as- 
sault the  plaintiff  as  alleged?     Answer:     Yes. 

"(2)  Did  the  defendants  Atlantic  Coast  Line 
Bailroad  and  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads,  through  their  agent,  unlaw- 
fully assault  the  plaintiff  as  alleged?  Answer : 
Yes. 

"(3)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover  therefor?  Answer:  $2,- 
250." 

Judgment  on  yerdict  for  plaintiff,  and  de- 
fendants other  than  Bland  excepted  and  ap- 
pealed. ^ 

F.  a.  Spruill,  of  Bocky  Mount,  B.  O.  Dunn, 
of  EJnfleld,  and  F.  E.  Winslow,  of  Kocky 
Mount,  for  appellants. 

J.  Crawford  Biggs,  of  Balelgh,  D.  M.  Clark, 
of  Greenville^  and  Daniel  Sc  Daniel,  for  ap- 
pellee. 

HOKE,  J.  [11  It  Is  now  fully  recognized 
that  corporations  may  be  held  liable  for  the 
malicious  and  willful  as  well  as  negligent 
torts  of  their  agents  and  employees,  when 
committed  In  the  course  of  and  scope  of  their 
employment,  and  also  for  injuries  inflicted  in 
breach  of  some  duty  owing  directly  from  the 
company  to  the  injured  person  growing  out  of 
the  conditions  existent  between  them ;  an  in- 
stance of  this  last  rule  of  liability  being  not 
infrequently  presented  from  the  relationship 
of  carrier  and  passenger.  Cotton  ▼.  Fisheries 
Product  Co.,  177  N.  C.  56-69,  97  S.  E.  712,  cit- 
ing Cooper  V.  Bailroad,  170  N.  C.  490,  87  S. 
B.  322;  Seward  v.  Bailroad,  159  N.  C.  241, 
76  S.  B.  34;  Sawyer  v.  Bailroad,  142  N.  C.  1, 
54  S.  E.  793, 115  Am.  St  Bep.  716,  9  Ann.  Cas. 
440;  Jackson  v.  Telegraph  Co.,  139  N.  C.  347, 
61  S.  E.  1015,  70  L.  B.  A.  738;  Hussey  r,  Bail- 
road, 98  N.  C.  a*,  3  S.  B.  923,  2  Am.  St.  Bep. 
312 ;  Bank  v.  Graham,  100  U.  S.  699,  25  L.  Ed. 
750;  Bailroad  v.  Qulgley,  62  U.  S.  (21  How.) 
202,  16  Li  Ed.  73;  Palmeri  v.  Bailroad,  133 
N.  Y.  261,  30  N.  B.  1001,  16  U  B.  A.  136,  28 
Am.  St  Bep.  632;  Maynard  v.  Fireman's 
Fund  Insurance  Co.,  34  Cal.  48,  91  Am.  Dec. 
672. 

it  is  on  this  ground  that  liability  has  been 
fixed  on  appellants  in  the  case  before  us,  and 
we  find  no  good  reason  for  disturbing  the  re- 
sults of  the  trial.  It  is  objected  to  the  valid- 
ity of  plaintiff's  recovery  that  the  court  re- 
fused defendants'  motion  of  nonsuit,  and  this 
principally  on  the  ground  that  there  is  no 
evidence  of  legal  significance  that  the  rela- 
tionship of  carrier  and  passenger  existed  be- 
tween the  parties  at  the  time;  second,  that 
there  was  error  in  allowing  the  Jury  to  con- 
sider the  question  of  punitive  damages.  But 
In  our  opinion  neither  position  can  be  main- 
tained. On  the  motion  to  nonsuit,  there  was 
evidence  on  the  part  of  plaintiff  tending  to 
show  that  on  March  27,  1919,  plaintiff  went 
to  the  railroad  station  of  defendant  company 
at  Norfleet,  N.  C,  for  the  purpose  of  becom- 
ing a  passenger  on  the  next  train  of  the  con^ 
pany  going  towards  Kelford,  the  next  station 
on  the  road;  that  plaintiff  went  to  the  sta- 


tion, which  was  then  open  for  reception  of 
passengers,  about  an  hour  before  schedule 
time,  which  was  10:20  a.  m.;  that  defend- 
ant Bland  and  one  O.  W.  Parker  were  in  the 
regular  railroad  office  at  the  time,  apparently 
engaged  in  some  official  work;  that  plaintiff 
inquired  for  an  express  package  he  was  ex- 
pecting, and  after  and  while  waiting  for  the 
ticket  window  to  open,  which  was  usually 
done  about  15  minutes  before  the  arrival  of 
trains,  plaintiff  stepped  into '  station  yard 
about  five  feet  from  office,  and  while  tSiere 
Bland  and  Parker  came  out  and  passed  plain- 
tiff going  towards  the  store  of  Moses  Moore, 
which  abutted  on  the  station  premises;  as 
they  passed,  Parker  asked  plaintiff  to  come 
on  and  have  a  drink;  that  soon  Bland,  while 
standing  about  40  steps  away  in  the  direction 
of  the  store  and  in  the  station  yard,  called  to 
plaintiff  to  '*come  over  here,  I  would  like  to 
speak  to  you";  plaintiff  went  to  him,  when 
Bland  asked  plaintiff  why  he  had  told  that 
Bland  was  selling  whisky;  plaintiff  replied 
that  he  didn't  recall  having  said  anything 
about  that;  Bland  said  to  plaintiff,  "Didn't 
you  tell  Capt  Haley  that  I  had  been  peddling 
whisky  on  the  streets  of  Kelford?"  Plain- 
tiff replied,  "No,"  when  Bland  called  him  a 
God  damned  liar  and  picked  up  a  neavy  stick 
three  feet  long  and  hit  plaintiff  several  times 
with  it  over  head,  and  shoulders,  etc;  that 
plaintiff  tried  to  make  defense,  but  was  too 
much  stunned  and  crippled  by  the  blows  with 
the  stick ;  that  plaintiff  went  up  on  platform 
of  the  store  to  get  something  to  protect  him- 
self, and  Bland  followed;  they  clinched  and 
fell  off  the  porch ;  that  during  the  occurrence. 
Bland,  who  was  at  the  time  station  agent  of 
the  company  at  Norfleet,  continued  to  curse 
and  abuse  plaintiff  and  in  the  assault  inflict- 
ed protracted  and  i)alnful  injuries  upon  him. 

[2-4]  Considering  this  statement  imder  the 
rule  which  uniformly  prevails  in  this  Juris- 
diction that  on  motion  to  nonsuit  the  evidence 
which  makes  in  favor  of  plaintiff's  claim 
must  be  accepted  as  true,  and  construed  in 
the  light  most  favorable  to  him  (Lamb  v. 
Bailroad,  179  N.  C.  619,  103  S.  -£}.  440,  and 
authorities  cited),  the  facts  clearly  permit  the 
inference  that  plaintiff  w*as  a  passenger  of 
defendant  company  on  this  occasion,  and  that 
under  the  circumstances  presented  the  com- 
pany is  liable  for  the  .misconduct  of  Bland, 
their  agent  and  codefendant. 

[5]  There  was  evidence  on  the  part  of  de- 
fendant tending  to  show  that  plaintiff  had 
come  to  the  station  and  made  Inquiry  of  its 
agent  at  or  near  8  in  the  morning,  more  than 
two  hours  before  the  schedule  time  for  the 
train,  that  plaintiff  had  said  nothing  of  his 
purpose  of  becoming  passenger,  and  that  he 
knew  of  the  custom  not  to  open  the  ticket 
window  till  15  minutes  before  schedule  time 
for  train.  Defendant's  evidence  further  tend- 
ed to  show  that  Bland  was  not  the  agent  at 
Norfleet  at  this  time,  but  had  surrendered 
the  keep  and  control  of  the  station  the  after- 
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noon  before  to  O.  W.  Parker,  the  new  man  at 
Korfleet,  and  with  view  of  becoming  agent  at 
Kelford  the  next  station  on  the  line,  and  that, 
If  Bland  was  at  or  about  the  station  on  that 
occasion  at  all  that  day,  he  was  there  only 
for  the  purpose  of  assisting  Parker,  the  new 
agent,  to  take^  up  the  work,  and  that  he  was 
otherwise  without  authority  or  duty  at  Nor- 
fleet,  and  further  that  the  fight  was  not  on 
the  company*8 .  premises  proper,  but  com- 
menced on  the  platform  of  the  store.  On  the 
motion  to  nonsuit  this  testimony  coming  from 
defendant  could  not  properly  be  considered, 
and,  as  to  plalntifTs  being  a  passenger,  the 
question  on  the  conflicting  testimony  was  sub- 
mitted to  the  Jury,  with  the  instruction, 
among  other  things,  that — 

"If  plaintiff,  Clark,  went  to  said  railroad  at 
Norfleet  upon  this  occasion  to  take  tlie  next 
train  for  Kelford,  and  went  to  the  station  at 
Norfleet  in  a  reasonable  time  before  tlie  time 
for  the  arrival  of  the  train,  tiiongh  he  had  not 
purchased  a  ticket,  he  is  in  contemplation  of 
law  a  passenger,  and  the  duties  imposed  by  the 
relation  of  carrier  and  passenger  would  be 
obligatory  on  the  railroad,"  etc 


position  that  is  fully  supported  by  the 
decided  cases  with  us  and  by  the  authorities 
generally  on  the  subject  Thomas  v.  Rail- 
road, 173  N.  C.  494,  .92  S.  B.  321;  Seawell  v. 
Raih*oad,  132  N.  O.  856-859,  44  S.  E.  610; 
Tillett  V.  Railroad,  115  N.  C.  665, 20  S.  B.  480 ; 
Hansley  v.  Railroad,  115  N.  C.  603,  20  S.  E. 
528,  32  L.  R.  A.  543,  44  Am.  St.  Rep.  474; 
Kidwell  V.  Chesapeake  &  Ohio  R.  R.,  71  W. 
Va.  664,  77  S.  B.  285,  43  L.  R.  A.  (N.  S.)  999; 
4  Elliott  on  RaUroads  (2d  Ed.)  {  1579 ;  4  R.  0. 
Li  pp.  1029,  1030,  title  Carriers,  {  489. 

[6,  7]  In  a  note  to  the  Kidwell  Case,  report- 
ed also  in  43  L.  R.  A.  (N.  S.)  section  IV,  at 
page  999,  it  is  said  to  be  the  general  rule  sus- 
tained by  the  great  weight  of  authority  that 
a  person  who  goes  to  a  railroad  station  with 
the  intention  of  taking  the  next  train  is  in 
contemplation  of  law  a  passenger,  provided 
his  coming  is  in  a  reasonable  time  before  the 
departure  of  the  train,  citing  numerous  cases. 
And  in  4  Elliott  the  author  says: 

"A  person  may  become  a  passenger  before 
he  has  entered  the  train  or  vehicle  of  the  car- 
rier. We  think  it  safe  to  say  that  a  person 
becomes  a  passenger  when,  intending  to  take 
passage,  he  enters  a  place  provided  for  the  re- 
ception of  passengers,  as  a  depot,  waiting  room, 
or  the  like,  at  a  time  when  such  place  is  open 
for  the  reception  of  persons  intending  to  take 
passage  on  tiie  train  of  the  company." 

The  evidence  as  to  a  custom  not  to  <^)en 
the  ticket  window  until  15  minutes  before 
schedule  time  for  trains,  while  evidential,  is 
not  at  all  controlling  on  the  question  whether 
the  person  enters  the  station  "open  for  his  re- 
ception, and  within  a  reasonable  time  before 
the  departure  of  his  train."  The  jury  under 
a  correct  charge  having  accepted  the  view 
that  the  relationship  of  carrier  and  passenger 
existed  between  plaihtiff  and  defendant  com- 


pany, the  authorities  are  very  generally  to 
the  effect  that  the  corporation  Is  held  to  a 
high  degree  of  care  in  protecting  plaintiff 
from  violence  and  insult,  and  may  be  held 
liable  for  injuries  inflicted  in  breach  of  this 
duty  on  the  part  of  their  employees  and  of 
others  also  which  it  could  have  prevented  in 
the  reasonable  and  proper  performance  of 
their  duty.  Lanier  v.  Pullman  Co.,  180  N.  C. 
406,  105  S.  B.  21;  WilUams  v.  Gill,  122  N.  0. 
967,  29  S.  E.  879;  Daniel  v.  Railroad  Co.,  117 
N.  C.  592,  23  S.  B.  327,  4  L.  R.  A.  (N.  S.)  485; 
White  V.  RaUroad  Co.,  115  N.  C.  631,  20  S.  £. 
191,  44  Am.  St  Rep.  489;  BrittOQ  v.  RaU- 
road Co.,  88  N.  C.  536,  43  Am.  Rep.  749 ;  Bir- 
mingham, etc.,  V.  Railroad  Co.,  130  Ala.  334, 
30  South.  456,  54  L.  R.  A  752,  89  Am.  St.  Rep. 
43.  And  these  and  many  other  cases  in  this 
jurisdiction  hold  that,  when  such  injuries  are 
Inflicted  willfully  and  of  malice  or  under  cir- 
cumstances of  insult,  rudeness,  and  oppres- 
sion, pimitive  damages  may  be  awarded  in 
the  discretion  of  Qie  jury.  Lanier  v.  Pullman 
Co.,  supra;  Huffman  v.  Railroad,  163  K.  C. 
171,  79  S.  E.  307 ;  Williams  v.  Railroad,  144 
N.  C.  498,  57  S.  E.  216, 12  L.  R.  A  (N.  S.)  191, 
12  Ann.  Caa  1000;  Hutchinson  v.  Railroad, 
140  N.  C.  123,  52  S.  B.  263,  6  Ann.  Cas.  22; 
Strother  v,  RaUroad,  123  N.  0.  197,  31  S.  B. 
386. 

[I]  Appellants  except  further  that,  as  to 
the  exact  point  where  the  difficulty  took  place, 
the  court  instructed  the  jury  in  effect  that — 

"If  plaintiff,  being  on  the  railroad  premises 
and  on  business  with  the  company  as  claimed, 
was  caUed  off  by  an  employee  of  the  railroad 
to  a  point  a  short  distance  away  and  for  the 
purpose  of  a  personal  difficulty,  and  was.  there 
assaulted  and  beaten,  the  same  rules  would  ap- 
ply whether  the  point  at  which  the  assault  took 
place  was  just  on  or  off  the  premises  of  the 


I* 


company. 

But  we  think  this  is  undoubtedly  a  correct 
ruling.  The  evidence  is  clearly  to  the  effect 
that  either  Bland  was  the  company's  agent 
at  the  station,  or,  being  an  employee  of  the 
company,  he  was  there  assisting  the  new 
agent  in  his  duties.  This  last  position  seems 
to  be  recognized  in  the  brief  of  counsel,  and 
in  such  case  he  would  be  charged  in  part  with 
extending  to  plaintiff  the  protection  owing  to 
him  as  a  passenger,  and  under  such  circum- 
stance, if  he  called  plaintiff  from  the  prem- 
ises for  the  purpose  of  assaulting  him  and 
did  assault  him  as  claimed  just  beyond  the 
line,  the  breach  of  duty  might  well  be  consid- 
ered as  commencing  at  the  time  of  the  call. 
Assuredly  so  if  the  plaintiff  had  no  notice  or 
warning  of  the  agent's  wrongful  purpose,  and 
in. any  event,  on  the  facts  presented,  plaintiff 
would  still  be  within  the  sphere  of  protection 
owing  to  him  as  the  company's  passenger  at 
the  time;  for  the  principle  by  no  means  re- 
quires that  the  passenger  should  remain  con- 
tinuously in  the  company's  vehicles  nor  on 
the  immediate  premises.    Wallace  t.   Rail- 
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road,  174  N.  C.  174,  03  S.  E.  731;  Palmer  v. 
Railroad,  131  N.  0.  250,  42  S.  E.  604.  In  this 
last  case  the  present  Chief  Justice  states  the 
principle  applicable  as  follows: 

"If  plaintiff  had  been  a  passenger,  or  his 
passage  had  not  been  fully  terminated,  or  if, 
when  he  left  his  car  at  his  destination,  the 
employee  had  immediately  followed  the  pas- 
senger up  and  assaulted  him,  the  defendant 
concedes  that  there  would  be  no  question  as 
to  the  liability  of  the  company"— citing  Daniel 
V.  Railroad,  117  N.  C.  592,  23  S.  E.  327,  4 
L.  R.  A.  (N.  S.)  485;  WiUiams  v.  Gill,  122 
N.  C.  967,  29  S.  E.  879;  Strother  v.  Railroad, 
123  N.  0. 197,  31  S.  E.  386. 

We  were  referred  by  counsel  to  the  case  of 
Stewart  v.  Lumber  Co.,  146  N.  C.  47,  59  S.  B. 
545,  as  an,  authority  against  the  award  of 
punitive  damages  in  the  present  instance,  but 
we  do  not  so  consider  it.  That  was  a  case 
where  a  traveler  along  the  highway  sought  to 
impose  liability  on  the  company  by  reason  of 
the  willful  wrong  of  its  engineer  in  blowing 
the  engine  whistle  for  the  puri)ose  of  frignt- 
ening  plaintiff's  mule,  causing  it  to  run  away 
and  injure  plaintiff.  It  will  be  noted  that 
plaintiff  there  was  an  outsider  or  third  per- 
son, and  the  breach  of  an  independent  duty 
owing  directly  from  the  company  to  claimant 
was  in  no  way  presented  or  involved.  The 
claim  depended  entirely  on  principles  of 
agency,  or  the  relationship  of  master  and  serv- 
ant alone.  The  distinction  adverted  to  is 
pointed  out  in  Sawyer's  Case,  142  N.  0. 1,  54 
8.  E.  793,  115  Am.  St.  Rep.  716,  9  Ann.  Cas. 
4^,  as  follows: 

"According  to  the  varying  facts  of  different 
cases,  the  question  of  fixing  responsibility  on 
corporations  by  reason  of  the  tortious  acts  of 
their  servants  and  agents  is  sometimes  made  to 
depend  exclusively  on  their  relationship  as 
agents  or  employees  of  the  company,  and  some- 
times the  facts  present  an  additional  element 
and  involve  some  independent  duty  which  the 
corporation  may  owe  directly  to  *  *  *  the 
injured  or  complaining  party.*' 

In  our  case  this  additional  element  is  pres- 
ent, the  suit  being  for  a  breach  of  duty  grow- 
ing out  of  the  relationship  of  carrier  and  pas- 
senger, and  by  an  agent  of  the  company 
charged  in  part  with  performance  of  the 
duty  of  protection  and  care  of  plaintiff,  and 
in  such  case  the  authorities  in  this  jurisdic- 
tion uphold  the  award  of  punitive  damages 
where,  as  stated,  the  wrong  Is  done  willfully 


and  under  circumstances  of  Insult,  rudeness, 
or  oppression.  Thus  lii  Huffman  v.  Railroad, 
supra,  it  was  held: 

"That  defendant  R.  R.  Co.  was  liable  in  puni- 
tive damages  for  willful  and  malicious  abuse 
of  a  female  passenger,  traveling  on  his  train, 
occasioned  by  her  not  having  purchased  a 
ticket  for  a  nine  year  old  child  traveling  with 
her." 

In  Williams  T.  Railroad,  144  N.  C.  408,  57 
S.  E.  216, 12  L.  R.  A.  (N.  S.)  191,  12  Ann.  Caa 
1000: 

"That  defendant  company  is  liable  for  puni- 
tive in  addition  to  compensatory  damages  for 
willful  refusal  to  stop  a  train  at  a  flag  station,** 
etc. 

And  in  Hutchinson  v.  Railroad: 

That  in  a  question  of  punitive  damages  the 
court  "correctly  instructed  the  jury  that,  if 
the  conductor  maliciously  or  with  wanton  reck- 
lessness carried  [plaintiff]  by  her  station,  or 
if  he  maliciously  or  wantonly  mistreated  and 
humiliated  her,  [they]  could  assess  pnnitiTe 
damages." 

And  so  here  it  was  proper  to  submit  the 
question  of  punitive  damages  to  the  jury  on 
evidence  tending  to  show  an  unlawful  and 
malicious  assault  on  plaintiff,  who  was  on 
the  premises  of  defendant  as  a  passenger,  and 
by  an  agent  or  assistant  agent  of  the  com- 
pany, who  was  charged  in  part  with  the  duty 
of  the  protection  due  plaintiff  from  the  com- 
pany as  its  passenger. 

We  were  also  cited  to  Lake  Shore,  etc.,  R. 
R.  V.  Prentice,  147  U.  S.  101,  13  Sup.  Ct  261. 
37  L.  Ed.  97,  where  it  was  held  that  a  cor- 
poration is  not  liable  to  exemplary  or  punitive 
damages  for  a  willful  or  malicious  tort  on 
the  part  of  its  employee  or  agent  unless  sudi 
tort  was  directly  authorized  or  ratified  by 
the  company.  It  is  recognized,  however,  in 
that  opinion  that  in  many  of  the  states  the 
liability  of  corporations  for  punitive  damages 
is  not  so  restricted,  and  on  the  facts  of  this 
record  the  rule  is  clearly  otherwise  in  this 
jurisdiction. 

On  careful  consideration,  we  find  no  error 
in  the  record,  and  are  of  opinion  that  the 
judgment  for  plaintiff  establishing  liability  of 
defendant  company  should  be  affirmed. 

No  error. 

CLARK,  a  J.,  did  not  sit 


N.a) 


JACKSON  ▼.  ATLANTIC  COAST  LINE  R.  CO. 

(106  a.B.) 


495 


(181  N.  C.  153) 

JACKSON  V.   ATLANTIC   COAST   LINE   R. 
CO.  et  al.     (No.  291.) 

(Supreme  Court  of  North  Carolina.    March  80, 

1921.) 

1.  Raiiroada  ^=>346 (5)— Presumption  against 
contributory  negligonos. 

Even  in  the  absence  of  C.  S.  |  523,  making 
contributory  negligence  an  affirmative  defense, 
the  presumption  is  against  contributory  negli- 
gence, so  that  the  burden  is  dearly  on  a  rail- 
road to  proye  that  an  automobile  driver  was 
contributorily  negligent  in  attempting  to  cross 
the  track. 

2.  Railroads  ^s»350(l8)— Failure  to  stop  be- 
fore orossing  track  not  contributory  negli- 
gence 9B  matter  of  law. 

The  faflure  of  an  automobile  driver  to 
come  to  a  complete  stop  before  entering  upon 
a  railroad  crossing  is  not  contributory  negli- 
gence as  a  matter  of  law,  but  is  a  circumstance 
to  be  considered  by  the  jury  in  determining 
whether  he  exercised  due  care  under  the  con- 
ditiona. 

3.  Railroads  «=>330(3)»Qrlver  with  obstruct- 
ed view  may  rely  on  hearing  at  orossing. 

Where  the  view  of  an  automobile  driver  ap- 
proaching a  railroad  crossing  is  obstructed, 
he  may  rely  on  his  sense  of  hearing,  and  if 
he  listens,  and  is  induced  to  enter  upon  the 
crossing  because  of  the  negligent  failure  of  the 
company  to  give  the  ordinary  signals,  he  can 
recover  for  injuries. 

4.  Railroads  ^=»3I2(13)— Failttre  to  give  sig- 
nals negligence. 

The  failure  of  a  railroad  engineer  to  blow 
his  whistle  or  ring  a  bell  at  a  reasonable  dis- 
tance from  a  highway  crossing,  to  warn  those 
approaching  the  crossing,  from  which  his  train 
was  hidden,  is  negligence  per  se. 

5.  Railroads  ^=»350 (22)— Automobile  driver's 
contributory  negligence  held  queetion  for 
Jury. 

Evidence  that  the  driver  of  an  automobile 
could  not  see  along  the  track  until  he  came 
within  11  feet  of  the  rail,  that  he  was  proceed- 
ing at  not  more  than  10  miles  an  hour,  and 
that  no  crossing  signal  was  sounded  by  the 
train  which  struck  him,  which  was  going  60 
mUes  an  hour,  held  to  warrant  submission  to 
the  jury  of  the  issue  of  contributory  negli- 
gence. 

6.  Trial  ^=s>178— In  directing  verdict  for  de- 
fendant, evidence  must  he  considered  most 
favorably  to  plaintiff. 

In  determining  whether  defendant  was  en- 
titled to  a  directed  verdict,  the  evidence  must 
be  taken  in  the  aspect  most  favorable  to  the 
plaintiff,  though  there  was  evidence  from  which 
the  jury  could  have  reached  a  different  con- 
clusion. 

Appeal    from    Superior    Court,    Robeson 
County;   Onion,  Judge. 

Action  by  S.  M.  Jackson,  administrator  of 
A.  K.  Jackson,  against  the  Atlantic  Coast 


line  Railroad  Company  and  Walker  D. 
Hines,  Director  General  of  Railroads,  for  the 
death  of  plaintifTs  intestate.  From  a  judg- 
ment for  defendants,  on  a  verdict  finding,  as 
directed  by  the  court,  that  defendants  .were 
negligent,  also  finding  from  the  evidence  that 
plaintiff's  intestate  was  contributorily  negli- 
gent, and  that  plaintiff  was  not  entitled  to 
recoyer  damages,  both  parties  appeaL  Er- 
ror, and  new  trial  granted. 

The  plaintiff's  intestate  was  a  farmer,  who 
was  killed  at  a  railroad  crossing  about  a 
quarter  of  a  mile  from  iils  house  as  he  was 
returning  home  in  his  automobile.  He  was 
struck  by  the  defendant's  north-bound  express 
train  at  a  point  where  the  railroad  track 
crosses  the  public  road  at  1%  miles  north 
of  the  station  at  Rule's.  In  approaching  this 
crossing  for  a  distance  of  several  hundred 
yards  tihe  railroad  and  the  public  road  run 
nearly  parallel,  gradually  converging  into  a 
''V,"  and  at  a  point  about  114  feet  from  the 
crossing  the  public  road  makes  a  sharp  turn 
and  approaches  the  railroad  at  a  right  angle 
and  through  a  cut  about  11  feet  deep.  The 
railroad  approaches  the  crossing  through  a 
cut  of  about  the  same  depth. 

The  uncontradicted  evidence  is  that,  after 
turning  this  curve,  114%  feet  from  the  defend- 
ant's track,  it  was  impossible  to  see  the  train 
mnning  north  until  within  10  feet  of  the  track. 
The  evidence  shows  that,  when  the  plaintlfTs 
intestate  turned  the  curve  at  that  point  and 
started  through  the  cut,  the  train  was  854 
feet  from  the  crossing.  The  railroad  cut  ex- 
tended 250  yards  in  that  direction.  The  evi- 
dence also  shows  that  between  the  track  and 
the  public  road  there  was  a  very  heavy 
growth  of  young  pine  timber,  bushes,  shrub- 
bery, and  other  undergrowth,  and  that  this, 
t<^ether  with  the  fact  that  the  track  is  con- 
structed,through  a  cut  11  feet  deep,  obstruct- 
ed the  vision  of  tho  plainflflTs  Jntest4xte  in 
seeing  the  approach  of  the  north-bound  train, 
which  was  running  late  and  at  a  high  rate 
of  speed,  estimated  at  60  miles  an  hour  or 
more  by  the  railroad  employees  and  other 
witnesses. 

Practically  all  the  witnesses,  including  the 
defendant's  section  foreman  and  his  he]i)ers, 
testified  that  the  engineer  did  not  blow  for 
the  crossing,  nor  did  he  ring  the  bell  or  give 
any  other  signal.  The  section  foreman  who 
reported  the  collision  indicated  in  his  report 
to  the  company,  made  on  the  day  the  de- 
ceased was  killed,  that  no  signal  was  given. 
One  witness,  Patterson,  testified  that,  when 
he  saw  the  smoke  from  the  defendant's  en- 
gine, it  was  854  feet  from  the  crossing,  ac- 
cording to  measurements  afterwards  made, 
and  at  the  same  instant  he  saw  plaintiff's 
intestate  turn  the  curve  and  start  through 
the  cut  to  the  crossing.  He  was  traveling 
slowly,  about  8  or  10  miles  an  hour.  He  was 
not  seen  again  until  after  the  train  had  para- 
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ed,  wlien  he  .was  found  cmslied  and  wound- 
ed, having  been  struck  and  thrown  about  35 
feet  by  the  defendant's  train.  He  died  about 
10  o'clock  p.  m,  of  the  same  day  in  a  hos- 
pital in  Fayetteville. 

Russell  &  Weatherspoon,  of  Laurlnburg, 
and  Mclntyre,  Lawrence  &  Proctor  and  John- 
son &  Johnson,  all  of  Lumberton,  for  plain- 
tiff; 

McLean,  Varser,  McLean  &  Stacy,  of  Lura- 
berton,  and  O.  B,  Patterson,  of  Haxton,  for 
defendants. 

CLARK,  G.  J.  Tbe  court  submitted  three 
issues,  as  follows:  (1)  Was  plaintiff's  In- 
testate killed  through  the  negligence  of  the 
defendant  as  alleged  in  the  complaint?  (2) 
If  so,  did  plaintiff's  intestate,  by  his  own 
negligence,  contribute  to  his  injury  and 
death?  (3)  What  damages,  if  any,  is  plain- 
tiff entitled  to  recover? 

The  court  instructed  the  Jury  that,  if  they 
believed  all  the  evidence  and  found  tiie  facts 
to  be  as  testified,  they  would  answer  the  sec- 
ond issue  **Yes,"  and  the  third  issue  **No," 
and  they  responded  accordingly.  The  plain- 
tiff excepted  and  appealed.  The  court  also 
instructed  the  jury  to  answer  the  first  issue 
"Yes,"  to  which  the  defendant  excepted  and 
appealed. 

[1]  There  was  no  evidence  that  the  plain- 
tiff's intestate  did  not  loojc  and  listen. 
There  was  evidence  from  which  the  de- 
fendant contends  the  jury  should  so  find. 
There  is  evidence  from  which  the  jury  could 
find  to  the  contrary.  There  Is  no  presump- 
tion In  favor  of  contributory  negligence,  and 
the  burden  was  on  the  defendant  to  prove  it. 
In  Norton  v.  Railroad,  122  N.  C.  928,  29  S. 
E.  892,  it  is  said: 

"Where  there  is  no  evidence  of  the  fact,  the 
presumption  is  against  contributory  negligence, 
even  in  the  absence  of  any  statute,  like  our 
own,  making  it  a  matter  of  affirmative  de- 
fense. Railroad  v.  Gentry,  163  U.  S.  353.  366; 
Railroad  v.  Griffith.  159  U.  S.  603,  609. 


tory  negligence  In  driving  upon  the  crossing, 
without  looking  or  listening,  as  barred  his  re- 
covery. The  judge  could  not  have  done  so 
without  deciding  an  issue  of  fact,  which  he  is 
forbidden  to  do,  that  being  the  function  of  the 
jury.  Pell's  Revisal,  |  535,  and  cases  cited  in 
note.  The  evidence  favorable  to  defendant's 
view  of  the  case  may  be  ever  so  strong  and 
persuasive,  but  if  there  is  a  conflict  of  testi- 
mony it  must  be  left  to  the  jury,  and  they  must 
find  the  facts." 

In  Shepard  ▼.  Railroad,  166  N.  G.  644, 
82  S.  E.  874,  the  court  through  Mr.  Justice 
Hoke^  laid  down  the  rule  as  follows: 

"Where  the  view  is  obstructed,  a  traveler 
may  ordinarily  rely  upon  his  Sense  of  hearing, 
and  if  he  does  listen,  and  is  induced  to  enter 
on  a  public  crossing  because  of  the  negligent 
failure  of  the  company  to  give  the  ordinary 
signals,  this  will  usually  be  attributed  to  the 
failure  of  the  company  to  warn  the  traveler 
of  the  danger,  and  not  imputed  to  him  for  con- 
tributory negligence.' 


t» 


»» 


[21  It  cannot  be  declared,  as  a  matter  of 
law,  that  failure  to  come  to  a  complete  stop 
before  entering  upon  a  ;i:ailroad  crossing  is 
contributory  negligence.  In  Perry  v.  Rail- 
road, 180  N.  C.  290,  104  S.  B.  673,  the  court 
said: 

"Failure  to  stop  before  crossing  a  railroad 
track  cannot  be  declared  to  be  contributory 
negligence  as  a  matter  of  law,  but  it  should 
be  considered  by  the  jury  in  connection  with 
the  surrounding  circumstances  in'  determining 
whether  tlie  party  was  exercising  the  care  of 
one  of  ordinary  prudence." 

[81  In  Johnson  v.  Railroad,  163  N.  C.  442, 
79  S.  E.  694,  Ann.  Cas.  1915B,  598,  the  court 
uses  the  following  language: 

"Defendant  requested  the  court  to  enter  a 
judgment  of  nonsuit  upon  the  evidence,  as 
plaintiff's  intestate  was  guilty  of  such  contribu- 


In  Hinkle  ▼.  Railroad,  109  N.  0.  472,  18 
S.  E.  884,  26  Am.  9t  Rep.  581,  substanUaUy 
the  same  rule  Is  stated  in  the  following  lan- 
guage: 

*'Where  the  injured  person  would  not  have 
gone  on  the  crossing,  but  for  the  negligence 
of  the  engineer  in  failing  to  give  the  proper 
signal,  the  railway  company  will  be  held  lia- 
ble for  the  damages  resulting  from  a  colli- 
sion, although  the  party  injured  may  have  been 
careless  in  exposing  himself." 

[4]  The  uncfontradicted  evidence  tended  to 
show  that  the  train  which  struck  the  plaih- 
tiffs  intestate  was  running'  late  and  at  a 
speed  of  about  60  miles  an  hour;  that  there 
was  a  whistle  post  about  250  to  300  yards 
south  of  the  crossing,  put  there  for  the  pur- 
pose of  indicating  to  the  engineer  that  the 
whistle  should  be  blown  for  the  crossing  and 
the  bell  rung;  that  the  defendant's  foreman 
and  a  crew  of  men  were  standing  near  the 
whistle  post  at  the  time  the  train  passed, 
having  been  forced  to  remove  a  hand  car 
from  the  track  to  allow  the  train  to  pass; 
and  that  no  signal  whatsoever  was  given. 
About  one-half  dozen  witnesses  testified  that 
they  were  In  close  proximity  to  the  place 
where  the  train  should  have  blown  and  care- 
fully observed  that  no  signal  was  given, 
some  of  these  witnesses  being  farmers  re- 
siding in  the  neighborhood  and  some  of  them 
employees  of  the  railroad  company. 

In  Jenkins  v.  Railroad,  156  N.  C.  203,  71 
S.  B.  213,  the  court  said: 

"It  is  a  railroad  engineer's  duty  to  blow  his 
whistle  or  ring  his  bell  at  a  reasonable  dis- 
tance from  a  crossing,  to  warn  those  approach- 
ing the  crossing  with  a  view  of  passing  over 
the  tracks.**" 

In  Hinkle  v.  Railroad,  109  N.  0.  472,  13 
S.  E.  884,  26  Am.  St.  Rep.  581,  it  was  also 
said: 
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'*For  a  moving  train  to  omit  to  give,  in  a 
reasonable  time,  some  signal  when  approach- 
ing a  highway  from  which  a  train  is  hidden 
by  an  embankment,  cut,  or  curve,  is  negligence 
per  se." 

[5]  The  defendant  pDt  on  no  evidence.  The 
.1ury  could  have  found  directly,  or  by  in- 
ference from  the  evidence  taken  in  Its  most 
tavorable  aspect  to  the  plaintiff,  the  follow- 
ing state  of  facts:  That  the  space  between 
the  county  road  and  the  railroad  had  so 
thicky  grown  up  in  trees,  gum  bushes,  alder 
bushes,  gum  trees,  pine  bushes,  and  pine 
trees  that  the  view  of  the  deceased  was  com- 
pletely obscured;  that  because  of  such  ob- 
scurity, together  with  the  screen  afforded  by 
the  embankment  on  the  defendant's  right  of 
way,  the  deceased  could  not  see  the  approach 
i't  the  train  until  within  11  feet  of  the  T- 
iron  at  the  crossing;  that  the  deceased  was 
carefully  driving  his  automobile  along  the 
public  highway,  approaching  the  crossing  at 
a  speed  of  not  more  than  8  or  10  miles  an 
hour;  that  the  deceased  knew  of  the  cross- 
ing, and  was  driving  slowly  and  carefully  for 
the  puri^ose  of  effecting  a  safe  crosalns,  no  oth- 
er conclusion  being  reasonably  assignable  for 
the  slow  speed  of  his  machine,  and  it  being 
presumed  that  he  was  conducting  himself  as 
an  ordinarily  prudent  man ;  that  the  deceased, 
while  purposing  to  cross  in  safety,  consider- 
ed the  danger  and  looked  and  listened  for 
some  warning  or  signal  of  the  approach  of^ 
the  train,  and  hence  reduced  the  speed  of 
his  automobile  as  additional  precaution; 
that  those  in  charge  of  defendant's  train, 
which  was  running  at  not  less  than  60  miles 
an  l:our,  :  ailed  and  neglected  to  ring  the 
bell  or  blow  the  whiMle  as  a  warning  to 
the  deceased  of  its  approach  to  the  said  cross- 
fnjr:  that  the  failure  to  give  such  warning 
lulled  the  deceased  into  the  belief  that  no 
train  was  near,  and  that  he  could  cross  in 
safety,  and  that,  so  believing,  he  attempted 
to  drive  over  the  crossing,  and  while  so  do- 
ing was  fatally  injured;  and  the  Jury  could 
find  that  the  conduct  of  the  di'ceused,  under 
all  the  facts  and  circumstances,  was  as  an 
ordinarily  prudent  man  would  have  conduct- 
ed himself  under  similar  circumstances,  and, 
belni?  lulled  Into  a  state  of  security  by  the 
negligent  conduct  of  the  defendant,  the  de- 
ceased did  not  have  the  time  or  opportunity 
to  save  himself  after  passing  within  the 
danger  zone. 

181  It  is  true  there  was  evidence  from 
which  the  Jury  could  have  reached  a  differ- 
ent conclusion  upon  some  of  the  statements 
in  this  recital;  but  as  the  evidence  must  be 
taken  in  the  most  favorable  aspect  to  the 
plaintiff  in  which  the  Jury  could  have  consid- 
ered and  found  it,  it  was  error  to  direct  a 
verdict  against  the  plaintiff  on  the  secona 
Issue,  especially  as  the  burden  was  upon  the 
defendant  to  prove  the  aflBrmative  on  that  is- 


sue. 0.  S.  i  523,  and  cases  there  cited. 
Among  the  most  recent  cases  on  the  sub- 
ject, directly  in  point  are  Penninger  v.  Rail- 
road, 170  N.  C.  473,  87  S.  E.  249;  Perry  v. 
Railroad,  180  N.  G.  290,  104  S.  B.  673;  Kim- 
brough  V.  Hlnes,  180  N.  C.  274,  104  S.  E.  684. 

There  being  error  as  to  the  instructions  on 
the  second  Issue,  It  is  unnecessary  to  con- 
tinue the  discussion,  and  the  case  will  be 
sent  back  for  a  new  trial  on  all  the  Issues. 

En'or. 


(Ml  N.  C.  129) 

WATTS  V.  LENOIR  &  BLOWING  ROCK 
TURNPIKE  CO.    (No.  473.) 

(Supreme  Court  of  North  Carolina.    March  23, 

1921.) 

1.  Statutes  <$=980(2),  97(2)— Statute  amending 
law  as  to  turnpike  company  maintaining 
tollgate  held  InvsJid  as  special  legislation. 

Pub.  Loc.  &  Priv.  Laws  Ex.  Sess.  1920,  c. 
144,  amending  Pub.  Loc.  Laws  1911,  c.  62,  b; 
providing  that  the  Lenoir  &  Blowing  Rock 
Turnpiice  Company  shall  not  maintain  a  toll- 
gate  nearer  than  eight  miles  from  Lenoir,  held 
invalid  as  special  legislation,  in  view  of  Pub. 
Laws  1903,  c.  474,  and  Const,  art.  11,  |  29, 
and  article  8,  S  1. 

2.  Constitutional  law  ^=» 1 01— Turnpikes  and 
toll  roads  4@==>3— Statute  amending  charter 
of  turnpike  company  Invalid  as  impairing 
vested  rights. 

Pub.  Loc.  &  Priv.  Laws  Ex.  Sess.  1920, 
c.  144,  providing  that  the  Lenoir  &  Blowing 
Rock  Turnpike  Company  shall  not  maintain  a 
tollgate  nearer  than  eight  miles  from  Lenoir^ 
18  invalid  as  impairing  vested  property  rights 
in  view  of  Pub.  Laws  1903,  c.  474,  and  Pub. 
Loc.  Laws  1911,  c.  62, 

3.  Statutes  ^=»67— Amendment  to  Constitution 
held  to  withdraw  from  General  Assembly 
power  to  oreate,  extend,  or  amend  charters 
by  special  enactment. 

Except  for  purpose  of  absolute  repeal, 
which  is  retained  throughout  as  essential  to  the 
proper  exercise  and  enforcement  of  the  police 
powers  of  government,  and  except  also  iii  the 
instances  expressly  designated  in  the  section 
of  ^^corporations  for  charitable,  educational, 
penal  or  reformatory  purposes  that  are  to  be 
and  remain  under  the  patronage  and  control 
of  the  state,"  Const,  art.  8,  f  1,  withdraws 
from  the  General  Assembly  any  and  all  power 
by  special  enactments  to  create,  extend,  alter, 
or  amend  the  charter  of  all  private  business 
corporations,  and  all  quasi  public  corporations, 
such  as  railroads,  incorporated  turnpike  or  toll 
roads,  bridge  companies,  and  the  like,  and  also 
those  corporations  which,  while  having  at  times 
and  to  some  extent  powers  appertaining  to 
government,  are  in  fact  and  in  truth  business 
corporations  for  the  purpose  principally  of 
promoting  private  interests. 

Appeal    from    Superior    Court,    Caldwell 
County;    Harding,  Judge. 
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Action  by  J.  W.  Watts  against  the  Lenoir 
4  Blowing  Rock  Turnpike  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
AfiOlrmed. 

Civil  action  is  Instituted  by  plaintiff,  a 
taxpayer,  citizen,  and  resident  of  Caldwell 
county,  living  on  the  line  of  the  defendant's 
road  within  the  prescribed  limits,  and  nec- 
essarily paying  toll  for  travel  thereon,  in 
behalf  of  himself  and  aU  others  in  like  case, 
and  also  a  stockholder  of  defendant  com- 
pany, to  compel  defendant,  an  incorporated 
turnpike  company,  from  maintaining  toll- 
gates,  and  enforcing  the  collection  of  toll  on 
that  portion  of  the  road  from' Lenoir,  N.  C, 
eight  miles  out  towards  and  beyond  the 
town  of  Patterson,  N.  C. 

On  the  pleadings,  affidavits,  and  evidence 
offered  the  court  found  the  facts  and  enter- 
ed judgment  denying  relief  in  terms  as  fol- 
lows: 

'*Tlii8  cause  coming  on  to  be  heard  before 
me  at  chambers  in  Marion,  N.  C,  by  agree- 
ment of  the  parties  plaintiff  and  defendant,  and 
being  heard  upon  the  pleadings,  exhibits,  and 
affidavits  offered  as  evidence  in  the  case  and 
admissions  made  by  counsel  at  the  argument, 
the  court  finds  the  following  facts: 

"(1)  That  in  the  year  1903  the  General  As- 
sembly of  North  Carolina  passed  an  act  au- 
thorizing the  board  of  county  commissioners  of 
Caldwell  county  to  lease,  or  otherwise  con- 
tract and  dispose  of,  to  any  turnpike  company 
or  person,  a  stretdi  of  road  6^^  to  7  miles  in 
length,  and  leading  from  Lenoir  to  the  ford  of 
the  Yadkin  river  at  the  old  Baptist  and  Advent 
churches.  Reference  to  said  act  is  hereby  had. 
See  chapter  474  of  Public  Laws  of  1903. 

"(2)  That  on  the  6th  day  of  September, 
1901,  the  board  of  county  commissioners  of 
Caldwell  county,  under  and  by  virtue  of  au- 
thority contained  in  the  act  referred  to,  leas- 
ed to  the  Lenoir  &  Blowing  Rock  Turnpike 
Company,  a  corporation  which  had  been  char- 
tered and  organized  under  the  laws  of  North 
Carolina,  the  said  stretch  of  road  mentioned 
in  finding  of  fact  No.  1  for  the  term  of  50  years. 
A  certified  copy  of  lease  so  made  to  said  turn- 
pike'company  is  on  ffie  in  the  papers  in  this 
case,  and  reference  to  the  same  is  hereby  had 
as  a  part  of  this  finding  of  fact 

"(3)  That  under  said  lease  said  turnpike 
company  immediately  took  possession  of  said 
road,  which  was  then  in  bad  condition,  and  at 
once  began  to  improve  and  repair  it,  such  re- 
pairs consisting  in  laying  down  of  macadam  on 
and  along  the  said  road,  cutting  down  the 
grade,  and,  where  it  became  necessary,  by 
changing  the  location  of  the  road  for  a  con- 
siderable distance,  that  is  to  say  built  on  a 
new  and  better  grade  from  the  foot  of 
Warrior's  Gap  on  the  south  side  of  the  foot 
of  said  gap  to  the  north  side  a  new  road  for 
some  distance  entailing  the  expenditure  of  a 
large  sum  of  money  extending  over  a  period 
from  the  date  of  the  lease  up  to  the  present 
time,  which  would  not  be  less  than  from  ^40,000 
to  ^50,000  so  expended. 

"(4)  That,  after  said  Lenoir  &  Blowing  Rock 
Turnpike  Company  took  over  the  said  stretch 


of  road,  it  maintained  a  tollgate  over  the  same 
and  has  continued  to  do  so  up  to  the  present 
time,  collecting  such  tolls  as  it  was  authorized 
to  collect  from  subjects  of  toll  passing  over 
said  road. 

"(5)  That  during  the  year  1911  the  General 
Assembly  of  North  Carolina  amended  the  act 
of  1903  before  referred  to  by  permitting  the 
said  company  to  maintain  one  or  more  toll- 
gates,  and  the  right  to  declare  dividends,  re- 
pealing that  portion  of  the  act  restricting  the 
location  of  a  tollgate  and  fixing,  the  tolls  over 
said  road. 

"(6)  That  on  the  28th  of  January,  1911,  the 
General  Assembly  of  North  Carolina  passed 
an  act  ratifying,  confirming,  anu  approving  the 
charter  of  the  Lenoir  &  Blowing  Rock  Turnpike 
Company  and  all  proceedings  and  acts  there- 
under, and  in  pursuance  thereof  made  all  such 
acts  valid.  Reference  is  hereby  made  to  said 
act     Chapter  62,  Public  Local  Laws  1911. 

"(7)  That  the  General  Assembly  of  North 

Carolina  at  its  special  session  in  August,  1920, 

passed  the  following  act: 

<"H.  B.  466,  S.  B.  862.     An  act  to  amend 

chapter    62,    Public    Local    Laws,    Session 

one    thousand    nine    hundred    and    eleven. 

The  General  Assembly  of  North  Carolina 

do  enact: 

"  'Section  1.  That  chapter  62,  Public  Local 
Laws  of.  North  Carolina,  session  one  thousand 
nine  hundred  and  eleven,  be  amended  by  adding 
at  the  end  of  section  three  of  said  chapter, 
the  following: 

"  'The  said  company  shall  not  be  allowed  to 
maintain  any  tollgates  thereon  nearer  than 
eight  miles  from  the  corporate  limits  of  the 
town  of  Lenoir,  nor  shall  it  increase  its  tolls 
over  those  charged  at  present 

"  'See.  2.  That  this  act  shall  be  in  force  from 
and   after  its   ratification. 

'*  'In  the  General  Assembly  read  three  times 
and  ratified  this  26th  August,  1920.' 

"Pub.  Loc.  &  Priv.  Laws  1920,  c.  144. 

"(8)  That  the  charter  of  the  Lenoir  &  Blow- 
ing Rock  Turnpike  Company  provides,  among 
other  things,  that  the  company  has  the  right 
to  maintain  two  or  more  tollgates  at  desirable 
points  between  Lenoir  and  Blowing  Rock,  N. 
C,  and  by  the  amendment  before  referred  to, 
said  act  of  1903,  one  or  more  tollgates  is  al- 
lowed to  be  maintained  by  said  company  over 
the  stretch  of  road  from  Lenoir  to  the  ford 
of  the  Yadkin  river  at  the  Baptist  and  Advent 
churches. 

"(9)  That  the  amount  of  tolls  which  are  tak- 
en in  from  subjects  of  toll  passing  over  this 
stretch  of  road  from  Lenoir  to  the  ford  of 
the  Yadkin  river  at  the  .Baptist  and  Advent 
churches  amounts ,  annually  to  a  large  sum, 
which,  together  with  toll,  defendant  would  be 
unable  to  collect  on  through  travel  from  Le- 
noir to  Blowing  Rock,  and  from  Blowing  Rock 
to  Lenoir,  if  its  tollgate  be  moved  as  required 
by  the  act  of  August,  1920,  would  entail  a  loss 
upon  the  defendant  in  tolls  of  approximately 
$4,000  to  $5,000  per  annum. 

"(10)  And  that  to  maintain  and  keep  in  good 
state  of  repair,  said  stretch  of  road,  it  will 
take  several  thousand  dollars  a  year. 

"(11)  That  the  effect  of  the  act  of  August, 
1920,  if  any,  upon  the  Lenoir  &  Blowing  Rock 
Turnpike    Company,   would   be    to    repeal   by 
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implication  the  right  of  said  company  to  main- 
tain a  toUgate  between  Lenoir  and  the  ford 
of  the  Yadkin  river  at  the  Baptist  and  Advent 
churches,  and  remove  said  tollgate  about  one 
mile  up  the  mountain  from  Patterson,  N.  C, 
and  that,  if  said  company  is  denied  the  right 
to  maintain  said  toUgates  as  at  present  located, 
and  to  collect  tolls  from  subjects  passing  over 
and  upon  said  road,  it  will  entail  a  loss  of  sev- 
eral thousand  dollars  to  said  company,  and  said 
company  would  not  have  any  revenue  from  this 
portion  of  the  road  with  which  to  keep  up  and 
maintain  the  same,  where  travel  on  said  por- 
tion originated  thereon  and  went  in  the  direc- 
tion of  Lenoir,  N.  C,  or  where  the  travel  orig- 
inated for  points  east  and  concluded  before 
reaching  the  first  gate. 

"(12)  That,  owing  to  the  expenditure  of  a 
large  sum  of  money  on  the  part  of  the  Lenoir 
&  Blowing  Bock  Turnpike  Company  upon  said 
road,  including  the  purchase  of  land  for  a  new 
road  bed  at  Warrior's  Gap^  making  grades,  and 
otherwise  improving  said  road  represents  a 
large  vested  interest  of  said  company. 

"(13)  That  if  said  tollgate  now  maintained 
along  the  line  of  said  road  is  required  to  be 
taken  down,  and  the  company  denied  the  right 
to  collect  tolls,  the  effect  of  this  will  be  to 
leave  the  company  without  any  means  derived 
from  this  portion  of  the  road  with  which  to 
keep  it  up,  as  set  out  in  paragraph  11  above, 
but  would  still  leave  the  company  in  a  position 
of  reaponsibility  to  keep  up  and  maintain  the 
same,  and  be  responsible  for  any  liabilities 
resulting  from  a  failure  of  the  performance  of 
this  public  duty. 

"(14)  That,  if  said  tollgate  is  removed,  it 
will  at  once  open  up  the  road  to  a  portion  of 
the  inhabitants  of  Caldwell  county  and  others 
to  use  free  this  stretch  of  road,  while  other 
persons  and  subjects  of  toll  living  north  of  the 
tollgate  between  Patterson  and  Blowing  Bocl^ 
would  be  required  to  pay  toll. 

"Upon  the  foregoing  finding  of  facts,  the 
court  is  of  the  opinion  that  the  act  of  the  Leg- 
islature passed  by  the  General  Assembly  of 
North  Carolina,  Special  Session  1920,  before 
herein  referred  to,  is- unconstitutional  a\ad  void. 

"It  is  therefore  considered  and  adjudged  that 
the  relief  sought  by  the  plaintiff  be,  and  the 
same  is  hereby,  denied.  It  is  further  adjudged 
that  the  plaintiff  pay  the  costs  of  this  action 
to  be  taxed  by  the  clerk.  By  consent  this 
order  was  signed  out  of  the  district  on  Oc- 
tober 27,  1020. 

"Wm.  F.  Harding,  Judge  Presiding.' 


n 


Plaintiff  excepted  and  appealed. 

Mark  Squires  and  W.  C.  Newland,  both  of 
Lenoir,  for  appellant. 

Coandl  &  Yount,  of  Hickory,  Lawrence 
Wakefield,  of  Lenoir,  and  H.  P.  Grier,  of 
Btatesrille,  for  appellee. 

HOKE,  J.  (after  stating  th^  facts  as 
above).  It  appears  from  the  legislation  and 
findings  of  fact  pertinent  to  the  inquiry  and 
fully  embodied  in  the  judgment  that  defend- 
ant is  a  corporation  having  the  right  under 
the  statutes  applicable  to  construct  and 
maintain  a  turnpike  road  from  Lenoir,  N.  C, 
to  Blowing  Rock   and  beyond,   to  operate 


stage  lines  thereon,  to  charge  and  collect 
tolls  of  travelers  using  the  same,  and  are 
allowed  to  establish  two  or  more  tollgates 
along  the  route  at  points  considered  desira- 
ble for  the  convenient  and  efficient  oollection 
of  tolls ;  that  for  a  part  of  this  route  from 
Lenoir  for  six  miles  or  more  to  the  ford  of 
the  Yadkin  river  near  Patterson,  N.  C,  the 
road  is  held  by  a  lease  of  50  years'  duration 
from  September  6,  1909,  said  lease  being 
made  by  the  county  commissioners  under 
legislative  authority  expressly  conferred  by 
statute,  and  that  soon  after  tailing  said  lease 
defendant  company  at  great  cost  changed 
the  grade  and  otherwise  improved  said  road, 
and  the  tolls  of  persons  living  along  this 
portion  of  the  road  when  traveling  to  Lenoir 
and  otherwise  amounts  to  several  thousand 
dollars  per  year;  that  one  of  the  tollgates 
established  under  the  laws  applicable  and 
necessary  to  the  efficient  collection  of  tolls 
is  on  this  portion  of  the  route  and  about 
four  miles  ^rom  Lenoir;  that  at  the  Special 
Session  of  1920  the  General  Assembly  passed 
a  special  act  purporting  to  amend  chapter 
62,  Public  Local  Laws  of  1911,  the  same  con- 
taining in  effect  the  chartered  rights  of  the 
company,  and  which  provided  that  the  stat- 
ute referred  to  be  amended  by  .adding  to  the 
end  of  section  3  the  following: 

"The  said  company  shall  not  be  allowed  to 
maintain  any  tollgate  thereon  nearer  than  eight 
miles  from  the  corporate  limits  of  the  town  of 
Lenoir,  nor  shall  it  increase  its  tolls  over 
those  charged  at  present" 

[1,2]  It  further  appears  that  the  force 
and  effect  of  this  statute,  if  the  same  is  al- 
lowed to  prevail,  will  be  not  only  to  deprive 
the  company  of  its  right  to  maintain  its  toll- 
gates  as  the  act  of  incorporation  providedt 
but  in  its  practical  and  necessary  operation 
will '  disenable  it  from  collecting  any  tolls 
of  i)er8ons  using  only  that  portion  of  the 
road  for  eight  miles  out  from  Lenoir,  and, 
this  being  true,  we  are  of  opinion  that  the 
act  is  void  as  contrary  to  certain  recent 
amendments  to  our  Constitution  which  inhib- 
it any  special  legislation  in  amendment  of 
charters  of  this  kind,  and  that  in  any  event 
such  an  amendment  would  be  declared  inval- 
id as  impairing  and  destroying  vested  prop- 
erty rights  of  the  company  contrary  to  the 
law  of  the  land.  In  reference  to  the  first 
proposition  it  will  be  recalled  that,  with  the 
view  of  relieving  the  Legislature  of  the  time 
and  work  not  infrequently  expended  on  lo- 
cal measures  which  could  as  well  be  accom- 
plished under  general  laws,  and  allowing 
time  for  fuller  deliberation  on  matters  of 
public  moment,  the  General  Assembly  of  1915 
submitted  several  amendments  to  the  Ccmsti- 
tution  which  were  ratified  by  vote  of  the 
people  in  1916  and  became  effective  as  part 
of  the  organic  law  January  10,  1917.  See 
Laws  1917,  p.  7.     Komegay  t.  Goldsboro» 
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missloners,  175  N.  C.  215,  95  S.  E.  481; 
Reade  v.  Durham,  173  N.  C.  668,  92  S.  E.  712. 
In  a  large  number  of  these  designated  sub- 
jects appearing  principally  in  article  2,  S  29, 
of  the  Constitution,  among  them  measures 
which  authorize  the  laying  out,  opening,  al- 
tering, maintaining,  or  discontinuing  high- 
ways, etc.,  the  General  Assembly  is  express- 
ly prohibited  from  passing  any  "local,  pri- 
vate or  special  act  or  resolution"  except  to 
repeal  same,  and  the  section  provides  fur- 
ther that  "any  local,  private  or  special  act 
or  resolution  passed  in  violation  of  this  sec- 
tion shall  be  void." 

In  pursuance  of  the  same  purpose  and  pol- 
icy and  by  amendment  submitted,  ratified, 
and  becoming  effective  at  the  same  time, 
section  1  of  article  8  of  the  Constitution 
was  stricken  out  and  a  new  section  substi- 
tuted. This  article  8  is  entitled  "corpora- 
tions other  than  municipal,"  and  the  original 
and  substituted  sections  are  as  follows: 

Section  1  as  it  originally  appeared: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  parposes,  and  in  cases 
where,  in  the  judgment  of  the  Legislature,  the 
object  of  the  eorporations  cannot  be  attained 
under  general  laws.  All  general  laws  and  spe- 
cial acts,  passed  pursuant  to  this  section,  may 
be  altered  from  time  to  time,  or  repealed." 

And  the  substituted  section  is  as  follows: 

Section  1.  Corpor<ttion9  Under  General  Laics. 
"No  corporation  shall  be  created,  nor  shall 
its  charter  be  extended,  altered,  or  amended 
by  special  act,  except  corporations  for  chari- 
table, educational,  penal  or  reformatory  pur- 
poses that  are  to  be  and  remain  under  the 
patronage  and  control  of  the  state;  but  the 
General  Assembly  shall  provide  by  general  laws 
for  the  chartering  and  organization  of  all  cor- 
porations and  for  amending,  extending,  ^and 
forfeiture  of  all  charters,  except  those  above 
permitted  by  special  act  All  such  general 
laws  and  special  acts  may  be  altered  from  time 
to  time  or  repealed;  and  the  General  Assembly 
may  at  any  time  by  special  act  repeal  the  char- 
ter of  any  corporation." 

[81  l^'rom  a  perusal  and  comparison  of  the 
two  sections  and  a  proper  consideration  of 
authoritative  cases  in  which  same  have  been 
interpreted  and  applied,  it  is  clear  in  our 
opinion  that,  except  for  purposes  of  absolute 
repeal  which  is  retained  throughout  as  es- 
sential to  the  proper  exercise  and  enforce- 
ment of  the  police  powers  of  government, 
and  except  also  in  the  instances  expressly 
designs  ted  In  the  section  of  "corporations 
for  charitable,  educational,  penal  of  reform- 
atory purposes  that  are  to  be  and  remain 
under  the  patronage  and  control  of  the 
state,"  this  section  withdraws  from  the  Gen- 
eral Assembly  any  and  all  power  by  special 


as  railroads,  incorporated  turnpike  or  toll 
roads,  bridge  companies  and  the  like,  and 
also  those  corporations  which,  while  having 
at  times  and  to  some  extent  powers  apper- 
taining to  government,  are  in  fact  and  in 
truth  business  corporations  for  the  purpose 
principally  of  promoting  private  interests, 
as  in  Southern  Assembly  v.  Palmer,  166  N. 
C.  75,  82  S.  E..18;  Commissioners  v.  Webb. 
160  N.  C.  594,  76  S.  E.  552. 

For  reasons  stated  in  the  fully  considered 
case  of  Kornegay  v.  Goldsboro,  180  N.  C.  440, 
105  S.  E.  187,  the  inhibitory  features  and  ef- 
fect of  these  amendments  do  not  apply  or 
extend  to  municipal  or  quasi  public  corpora- 
tions such  as  counties,  cities,  towns,  and 
other  recognized  governmental  agencies,  oth- 
er than  changing  the  names  of  cities  and 
towns,  and  creating  or  changing  lines  of 
townships  and  schools  and  districts.  Apart 
from  these,  however,  and  as  to  corporations 
above  stated,  special  legislation  is  now  pro- 
hibited, and  the  act  of  1920  upon  which  the 
plaintiff  rests  his  claim  for  relief,  coming  di- 
rectly within  the  constitutional  provision, 
has  been  properly  held  invalid.  Kornegay  v. 
Groldsboro,  supra;  Mills  v.  Commissioners, 
175  N.  C.  215,  95  S.  £.  481;  Board  of  Edu- 
cation V.  Board  of  Commissioners,  174  N.  C. 
47,  93  S.  E  383.  And,  though  the  attempted 
amendment  in  question  here  had  been  passed 
in  accord  with  constitutional  methods — that 
is,  under  the  provisions  of  a  general  law — it 
could  not  be  upheld  for  the  reason  that  it 
destroys  or  impairs  vested  rights  of  proper- 
ty. True  that,  in  order  to  relieye  the  state 
and  its  Legislature  from  the  restrictions  im- 
posed by  the  principles  of  the  Dartmouth 
College  Case,  and  which  were  such  as  to 
threaten,  and  in  their  subsequent  application 
at  times  interfere  with,  the  etiicient  admin- 
istration of  well-ordered  government,  this 
article  8  in  section  1  reserves  to  the  General 
Assembly  the  power  to  amend  or  repeal  all 
corporate  charters,  and,  while  the  right  of 
repeal  is- at  all  times  absolutely  with  the 
Legislature,  the  power  of  amendment  as  con- 
tained in  this  reservation  is  by  no  means 
unlimited.  In  order  to  its  proi>er  exercise, 
the  proposition  must  be  germane  or  in  some 
way  promotive  of  the  principal  corporate 
purpose  as  contemplated  by  the  charter  or 
in  reasonable  regulation  of  its  methods,  .and 
the  decided  cases  are  agreed  in  the  position 
that  an  amendment  which  destroys  or  sen- 
sibly impairs  the  vested  property  rights  of 
the  company  or  which  attempts  to  transfer 
them  either  to  the  public  or  otherwise  except 
under  the  principles  of  eminent  domain  and 
upon  compensation  duly  made  must  be  held 
invalid.  The  principle  as  stated  was  fully 
recognized  by  this  court  in  Railroad  v.  Com- 
missioners, 108  N.  C.  56,  12  S.  E.  952,  and  is 
enactments  to  create,  extend,  alter,  or  amend  j  in  general  accord  with  the  authorities  on 
the  charter  of  all  private  business  corpora- '  the  subject.    Shields  v.  Ohio»  95  U.  S.  319, 
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24  L.  Ed.  357 ;  Commissioners  y.  Power  Co., 
104  Ma^s.  446,  6  Am.  Rep.  247;  Common- 
wealth V.  Essex  Ca,  79  Mass.  (13  Gray)  239 ; 
City  of  Detroit  v.  Howard  Turnpike  Road 
Co.,  43  Mich.  140,  5  N.  W.  275;  Clark  on 
Corporations,  p.  212;  26  R.  a  L.  p.  1399; 
Turnpike  and  Toll  Roads,  |  5;  10  Cya  p. 
1087. 

In  Railroad  v.  Commissioners,  snpra,  it 
was  attempted  under  guise  of  an  amend- 
ment and  by  a  proposed  popular  vote  to  di- 
vert a  municipal  subscription  made  to  a 
designated  railroad  route,  after  said  sub- 
scription had  been  contracted  to  another  and 
in  part  earned,  and  in  disapproving  the 
measure  the  court  held: 

"The  provision  in  the  Constitution  (article  8, 
f  1)  which  reserves  to  the  General  Assembly 
the  power  to  alter  or  repeal  acts  incorporating 
companies,  does  not  authorize  the  enactment  of 
a  statute  which,  under  the  pretense  of  protect- 
ing a  public  interest,  or  exercising  an  acknowl- 
edged police  power,  appropriates  the  corporate 
property  to  the  public  use." 

In  Commonwealth  v.  ESssex,  Chief  Justice 
Shaw  states  the  principle  as  follows : 

"The  rule  to  be  extracted  is  this:  That 
where,  under  power  in  a  charter,  rights  have 
been  acquired  and  become  vested,  no  amend- 
ment or  alteration  of  the  charter  can  take 
away  the  property  or  rights  which  have  become 
vested  under  a  legitimate  exercise  of  the 
powers  granted.' 


In  any  event,  therefore,  such  an  act  is  in 
clear  conflict  with  the  constitutional  guar- 
anties protecting  vested  rights  of  property, 
and  the  judgment  of  his  honor  declaring 
same  invalid  must  be  afllrmed. 

AflSrmed. 


»f 


And,  speaking  generally  to  the  position  in 
Shields  v.  Ohio,  supra.  Associate  Justice 
Swayne  said : 

**The  power  of  alteration  •  •  •  Is  not 
without  limit.  The  alterations  must  be  rea- 
sonable; they  must  be  made  in  good  faith,  and 
be  consistent  with  the  scope  and  object  of  the 
act  of  incorporation.  Sheer  oppression  and 
wrong  cannot  be  inflicted  under  the  guise  of 
amendment  or  alteration.  Beyond  the  sphere 
of  the  reserved  powers,  the  vested  rights  of' 
0*0  corporations  in  such  cases  are  sur- 
rounded by  the  same  sanction,  and  are  as  in- 
violable as  in  other  cases." 

Doubtless,  as  in  other  cases  of  quasi  pub- 
lic corporations,  who  have  dedicated  their 
property  to  public  use,  the  rates  of  toll 
through  properly  constituted  agencies  may 
be  and  are  subject  to  reasonable  regulation. 
It  was  so  held  in  the  last  case  cited  of 
Shields  v.  Ohio,  and  the  principle  is  fully 
established  with  us.  But  such  a  principle 
gives  no  sanction  to  the  case  presented  here, 
where  the  proposed  act  in  its  practical  oper- 
ation takes  from  defendant  company,  and 
without  compensation,  eight  miles  of  its 
road,  in  which  they  have  a  chartered  right 
to  collect  tolls,  and  which  they  hold  by  a 
lease  for  50  years  under  legislative  author- 
ity, and  on  which  they^  have  done  a  large 
amount  of  costly  work. 


(la  N.  C.  168) 

WALLACE  et  al.  v.  WALLACE  et  al. 

(No.    113.) 

(Supreme  Court  of  North  Carolina.    Biarch  30, 

1921.) 

i.  Deeds  ^==>I2&— Rule  in  Shelley's  Case  ap- 
plies within  state. 

The  rule  in  Shelley's  Case,  under  which 
property  conveyed  for  life  with  limitation  to 
the  heirs  or  the  bodily  heirs  of  the  life  tenant 
is  construed  as  giving  the  life  tenant  a  fee 
simple,  and  which  operates  as  a  rule  of  proper- 
ty regardless  of  a  contrary  intent,  applies 
within  the  state. 

2.  Deeds  <$=»  128— Rule  In  Shelley's  Case  not 
applied  where  ''heirs  of  the  body"  meant  ohil- 
dren. 

The  rule  in  Shelley's  Case  api^ies  only 
where  the  words  "heirs"  or  "heirs  of  the  body" 
were  used  in  the  conveyance  in  their  technical 
sense  carrying  the  estate  to  the  entire  line 
of  heirs,  and,  where  there  was  an  ultimate  limi- 
tation to  others  after  a  limitation  to  the  heirs 
of  the  body,  the  latter  expression  was  evident- 
ly intended  to  mean  children  and  the  rule  did 
not  apply. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs 
of  the  Body.] 

3.  Deeds  ^=:>l29(4)»Conveyanoe  held  to  give 
life  estate  with  remainder  to  children  or  next 
of  kin;   "bodily  heirs." 

In  a  deed  conveying  the  estate  to  grantor's 
son  for  life  and  after  his  death  in  fee  simple 
to  his  bodily  heirs  if  any,  and  if  none  to  his 
next  of  kin,  the  words  "bodily  heirs"  mean  chil- 
dren, so  that  the  son  took  only  a  life  estate 
which  he  could  not  devise  and  in  which  his 
widow  was  entitled  to  no  dower,  since  it  was 
not  an  estate  of  inheritance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bodily 
Heirs.] 

4.  Deeds  ^=»  132— Remainder  to  "next  of  khi" 
does  not  permit  representation. 

In  a  deed  giving  a  life  estate  with  remain- 
der to  bodily  heirs  or,  if  none,  to  next  of  kin, 
the  words  "next  of  kin"  mean  those  nearest  in 
degree  and  do  not  recognize  or  permit  the 
principle  of  representation,  so  that  the  prop- 
erty vests  in  the  living  brothers  and  sisters 
on  the  death  of  life  tenant  without  issue,  to 
the  exdusion  of  the  children  of  deceased 
brothers  and  sisters. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Next  of 
Kin.} 
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5.  Deeds  <e=s>l32-*Wlfe  not  Included  In  "next 
of  kin." 
In  a  deed  conveying  the  remainder  to  the 
next  of  kin  of  the  life  tenant,  the  expression 
"next  of  kin"  means  nearest  of  blood  kin,  so 
that  the  wife  of  the  life  tenant  is  not  entitled 
to  a  share  of  the  remainder. 

Appeal  from  Superior  Court,  Johnston 
County;     Devin,  Judge. 

Special  proceedings  to  sell  land  for  parti- 
tion by  W.  H.  Wallace  and  others  against 
Ashley  Wallace  and  others  and  against 
Selina  Wallace  as  the  widow  of  C.  A.  Wal- 
lace, deceased.  From  a  Judgment  declaring 
the  defendants  other  than  the  widow  to  be 
uie  owners  of  the  property  as  tenants  in 
common,  petitioners  and  the  widow  appeal. 
Affirmed. 

Special  proceedings  to  sell  land  for  par- 
tition, transferred  on  answers  tiled  to  the 
superior  court  and  heard  on  case  agreed,  be- 
fore his  honor,  W.  A.  Devin,  Judge,  at  Sep- 
tember term,  1920,  of  the  superior  court  of 
Johnston  county.  The  facts  pertinent  to  the 
inquiry  and  his  honor's  Judgment  thereon 
are  set  forth  In  the  case  on  appeal  as  follows: 

"It  was  agreed  by  all  the  parties  thereto, 
Abell  and  Ward  representing  the  petitioners, 
WelloDS  and  Wellons  representing  the  defend- 
ant Selina  Wallace,  and  Parker  &  Martin  rep- 
resenting the  defendants  other  than  Selina  Wid- 
lace,  that  this  case  be  heard  upon  the  following 
agreed  facts,  to  wit: 

"(1)  That  C.  A.  Wallace  died  without  birth 
of  issue,  and  that  Selina  Wallace  is  the  widow, 
and  that  the  petitioners  and  other  defendants, 
except  Selina  Wallace,  are  the  brothers  and 
sisters  of  the  said  C.  A.  Wallace,  deceased,  and 
the  representatives  of  dead  brothers  and  sis- 
ters. 

"(2)  That  the  defendants  Ashley  Wallace, 
Elisha  Wallace,  and  R.  I.  Wallace  are  and 
were  at  the  time  of  the  death  of  the  said  C.  A. 
Wallace  his  only  surviving  brothers  or  sisters; 
and  that  all  of  the  petitioners  are  the  repre- 
sentatives and  children  of  deceased  brothers 
and  sisters  of  the  said  C.  A.  Wallace;  and  if 
the  lands  described  in  the  petition  descend  to 
his  heirs  at  law,  then  their  respective  interests 
are  as  set  out  in  the  petition. 

"(8)  That  on  February  25,  1889,  EUsha  Wal- 
lace and  wife  executed  to  their  son,  C.  A. 
Wallace,  deceased,  a  deed  for  the  62^  acres 
of  land  described  in  the  petition,  which  deed 
is  duly  recorded  in  Book  S,  No.  5,  at  page  280 
of  the  office  of  the  register  of  deeds  of  John- 
ston county,  a  copy  of  which  deed  is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a  part 
thereto. 

"(4)  On  June  27,  1919,  the  said  C.  A.  Wal- 
lace made  a  last  will  and  testament  which 
was  duly  probated  on  August  23,  1919,  and  is 
recorded  in  Will  Book  No.  6  at  page  529  of 
the  office  of  the  derk  of  the  superior  court  of 
Johnston  county,  a  copy  of  which  will  is  hereto 
attached,  marked  'Exhibit  B,*  and  made  a  part 
thereof. 

"(5)  The  petitioners  contend  that  they,  to- 
gether  with   the   defendants,   except   the   said 


Selina  Wallace,  widow,  are  the  owners  as  ten- 
ants in  common  in  the  aforesaid  lands  under 
and  by  virtue  of  the  aforesaid  deed  to  C.  A. 
Wallace. 

"(6)  That  the  defendants  Ashley  Wallace,, 
Elisha  Wallace,  and  B.  I.  Wallace,  contend  that 
they  are  the  owners  of  said  lands  as  the  only 
surviving  brothers  and  sisters,  and  being  the 
next  of  kin  of  the  said  0.  A.  Wallace,  deceased. 

"(7)  That  the  defendant  Selina  IVallace  con- 
tends that  she  is  the  sole  owner  of  said  lands 
by  virtue  of  said  will  of  the  said  C.  A.  Wal- 
lace, deceased. 

"(8)  That  this  agreement  of  facts  shall  not 
interfere  with  the  dower  of  the  said  Selina 
Wallace,  provided,  if  in  law  she  is  entitled  to- 
the  same." 

The  portion  of  the  deed.  Exhibit  A,  relevant 
to  the  inquiry,  is  as  follows: 

"This  indenture  made  25  day  of  February^ 
1889,  between  Elisha  Wallace  and  wife,  Penny 
Wallace,  of  the  county  of  Johnston  and  state  of 
North  Carolina  of  the  first  part,  and  C.  A. 
Wallace  of  the  same  county  and  state  above 
written  of  the  second  part,  witnesseth,  that 
we,  Elisha  Wallace  and  wife,  do,  for  and  in 
consideration  of  the  love  and  good  will  that 
we  have  for  our  son,  C.  A.  Wallace,  and  for  his 
better  support,  do  by  these  presents  loan  and 
set  over  unto  him,  the  above  said  C.  A.  Wal- 
lace, one  tract  or  parcel  of  land  to  have  and 
to  hold  during  his  natural  lifetime,  with  the 
exception  that  we,  the  above  said  Elisha  Wal- 
lace and  wife,  hold  the  above  said  land  subject 
to  our  support  and  protection  during  our  natu- 
ral life.  And  then  after  the  death  of  the  above 
said  C.  A.  Wallace,  then  said  land  to  descend 
in  fee  simple  to  his  bodily  heirs  if  any,  and  if 
none,  to  go  to  his  next  of  kin,"  etc. 

In  the  will  of  said  C.  A.  Wallace,  Exhibit 
B,  the  land  is  devised  to  his  widow,  Selina 
H.  Wallace,  for  life,  and  at  her  death  to  the- 
children  of  B.  I.  Wallace.  And  upon  these- 
facts  the  court  rendered  Judgment: 

"This  cause  coming  on  to  be  heard  before 
Hon.  W.  A.  Devin,  Judge  Presiding,  at  the 
September  term,  1920,  of  the  superior  court  of 
Johnston  county,  N.  C.,  and  being  heard  upon 
the  pleadings  and  an  agreed  statement  of  facts,. 
Abell  &  Ward  representing  the  petitioners, 
Wellons  &  Wellons  representing  the  defendant 
Selina  Wallace,  Parker  &  Martin  representing 
the  defendants  Ashley  Wallace,  Elisha  Wallace, 
and  B.  I.  Wallace,  and  S.  S.  Holt  representing 
the  defendant  Elisha  Wallace,  upon  the  motion- 
of  Parker  &  Martin  and  S.  S.  Holt 

"It  is  considered,  ordered,  adjudged,  and  de- 
creed that  the  defendants  Ashley  Wallace,. 
Elisha  Wallace,  and  B.  I.  Wallace  are  the  sole 
owners  in  fee  as  tenants  in  common  and  are  en- 
titled to  the  immediate  possession  of  the  lands 
described  in  the  petition  in  this  cause." 

From  this  Judgment  the  petitioners,  the- 
nephews  and  nieces  and  the  widow,  Selina 
Wallace,  appealed. 

Ed.  S.  Abell  and  Ed.  F.  Ward,  both  of 
Smithfield,  for  a];^)ellant8. 

Parker  &  Martin  and  S.  S.  Holt,  all  ot 
Smithfield,  for  appellees. 
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HOKE,  J.  [1]  The  deed  of  Elisha  WaUace 
to  his  son,  C.  A.  Wallace,  conveys  the  land 
in  question  to  said  G.  A  Wallace,  "to  have 
and  to  hold  during  his  natural  lifetime 
subject  to  a  life  support  for  the  grantors 
and  after  the  death  of  0.  A.  Wallace,  the 
land  is  to  descend  in  fee  simple  to  his  bodily 
heirs  if  any  and  if  none  to  go  to  his  next  of 
kin."  The  grantee  having  devised  the  prop- 
erty to  his  widow,  remainder  to  the  chil- 
dren of  R.  I.  Wallace  in  fee,  it  becomes  neces- 
sary to  determine  what  is  the  nature  and 
extent  of  the  estate  conveyed ;  the  widow  in- 
sisting that  her  husband  took  a  fee-simple 
estate  under  the  rule  in  Shelley's  Case.  In 
numerous  decisions  of  the  court,  many  of 
them  of  recent  date,  this  rule  has  been  rec- 
ognized as  existent  in  this  state,  and  it  is 
held  that  when  a  limitation  comes  under 
this  principle,  it  operates  as  a  rule  of  prop- 
erty passing  a  fee  simple  both  in  deeds  and 
wills,  and  regardless  of  a  contrary  intent  on 
the  part  of  the  grantor.  In  Nobles  v.  Nobles, 
177  N.  C.  245,  98  S.  E.  716>  the  principle  re- 
lerred  to  is  stated  as  follows: 

"So  stated,  the  rule  in  question  has  always 
been  recognized  with  us,  and  a  perusal  of  these 
and  other  like  cases  will  disclose  that  when  the 
terms  of  the  instrument  by  correct  interpreta- 
tion convey  the  estate  in  remainder  to  the  heirs 
of  the  first  taker  as  a  class,  'to  take  in  suc- 
cession from  generation  to  generation'  to  the 
same  persons  as  those  who  would  take  as  in- 
heritors under  our  canons  of  descent  and  in 
the  same  quantity,  the  principle  prevails  as  a 
rule  of  property  both  in  deeds  and  wills  and 
regardless  of  any  particular  intept  to  the  con- 
trary otherwise  appearing  in  the  instrument" — 
citing  Crisp  v.  Biggs,  176  N.  C.  1,  96  S.  B. 
662;  Cohoon  v.  Upton,  174  N.  0.  88,  98  S.  B. 
446;  Ford  v.  McBrayer,  171  N.  C.  42^,  88 
S.  B.  736;  Robeson  v.  Moore,  168  N.  C.  389,  84 
S.  B.  351,  L.  R.  A.  1915D,  496;  Jones  v. 
Whichnrd,  163  N.  C.  241,  79  S.  B.  503;  Price 
V.  Griffin,  160  N.  C.  523,  64  S.  B.  372,  29  L. 
R.  A.  (N.  S.)  935;  May  v.  Lewis,  132  N.  C. 
115,  43  S.  B.  550;  Nichols  v.  Gladden,  117  N. 
C.  497,  23  S.  B.  459. 

And  the  same  position  is  approved  and 
Impressively  illustrated  in  Leathers  v.  Gray, 
101  N.  C.  163,  7  S.  E,  658,  9  Amf.  St.  Rep.  30, 
overruling  same  case  in  96  N.  C.  548,  2  S.  B. 
455,  and  where  the  rule  as  understood  and 
more  frequently  presented  and  applied  in  this 
Jurisdiction  is  thus  stated  by  Merrimon, 
Judge: 

"That,  whenever  an  ancestor  by  any  gift  or 
conveyance  took  an  estate  of  freehold  (an  es- 
tate for  life),  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited  either  mediately  or 
immediately  to  'his  heirs,'  or  to  the  'heirs  of 
bis  body,'  as  a  class,  to  take  in  succession  as 
heirs  to  him,  such  words  are  words  of  limita- 
tion of  the  estate,  and  convey  the  inheritance 
(the  whole  property)  to  the  ancestor,  and  they 
are  not  words  of  purchase." 

[2]  From  these  and  other  authorities  it 
will  be  noted  that  in  order  to  an  application 


of  the  rule  In  Shelley's  Case  (b^ing  contrary 
as  it  is  to  the  expressed  will  of  the  grantor 
that  the  first  taker  should  have  a  life  estate 
only),  the  word  "heirs"  or  "heirs  of  the  body" 
must  be  taken  in  their  technical  sense  carry- 
ing the  estate  to  the  entire  line  of  heirs  and 
at  this  time  and  in  this  Jurisdiction  to  hold 
as  inheritors  under  our  canons  of  descent, 
and  if  it  appears  by  correct  ccmstruction  that 
these  words  are  not  used  in  that  sense,  but 
only  as  words  designating  certain  persons  or 
confining  the  inheritance  to  a  restricted  (dass 
of  heirs,  the  rule  does  not  apply  and  the  an- 
cestor or  first  taker  will  be  held  to  have  ac- 
quired only  a  life  estate  according  to  the 
express  words  of  the  instrument 

Thus  in  the  case  of  Puckett  v.  Morgan, 
158  N.  0.  p.  344,  74  S.  B.  15,  a  devise  to  "M. 
of  certain  lands,  'during  her  life,  then  to  her 
bodily  heirs,  if  any;  but  if  she  have  none, 
back  to  her  brothers  and  sisters,' "  the  court 
was  of  opinion  that  from  a  perusal  of  the  en- 
tire devise,  the  words  "heirs  of  the  body  if 
she  have  any"  with  an  ultimate  limitation  to 
her  brothers  and  sisters,  showed  clearly  that 
the  words  "heirs  of  the  body"  were  not  used 
in  their  technical  sense  but  were  intended  to 
mean  children  or  issue,  and  the  estate  by 
correct  interpretation  was  "to  M.  for  life, 
remainder  to  her  children  in  fee  and  in  de- 
fault of  children,  over  to  the  brother  and 
sister,"  citing  numerous  cases  in  support  of 
the  position.  And  in  a  subsequent  case  of 
Jones  V.  Whichard,  a  father  conveyed  to 
his  son  a  tract  of  land,  "to  have  and  to  hold 
the  [same]  to  said  Robert  M.  Jones  and  Mar- 
tha F.  Jones,  his  wife,  during  their  natural 
life  and  then  to  their  legal  bodily  heirs,  pro- 
vided they  leave  any,  and  if  not  to  be  equally 
divided  among  my  nearest  of  kin,"  etc. 

The  case  of  Puckett  v.  Morgan  was  held  to 
be  controlling,  and  stating  the  principle  ap- 
plicable, the  court  said: 

"In  approval  and  illustration  of  the  rule  as 
stated,  there  are  many  decisions  here  and  else- 
where to  the  effect  that,  in  order  to  its  proper 
application  the  word  'heirs'  or  heirs  of  the  body 
(these  last  by  reason  of  our  statute,  Revisal,  | 
1578)  must  be  used  in  their  technical  sense, 
carrying  the  estate  to  such  heirs  as  an  entire, 
class  to  take  in  succession  from  generation  to 
generation,  and  they  must  have  the  effect  to 
convey  'The  same  estate  to  the  same  persons, 
whether  they  take  by  descent  or  purchase,'  and, 
whenever  it  appears  from  the  context  or  from 
a  perusal  of  the  entire  instrument  that  the 
words  were  not  intended  in  their  ordinary  ac- 
ceptation of  words  of  inheritance,  but  simply 
as  a  descriptio  personarum  designating  certain 
individuals  of  the  class,  or  that  the  estate  is 
thereby  conveyed  to  'any  other  person  in  any 
other  manner  or  in  any  other  quality  than  the 
canons  of  descent  provide,'  the  rule  in  question 
does  not  apply,  and  interest  of  the  first  taker 
will  be,  as  it  is  expressly  described,  an  estate 
for  life," 

—citing  also  for  the  position  Puckett  ▼.  Mor- 
gan, 158  N.  C.  344,  74  S.  B.  15;     Smith  v. 
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Proctor,  139  N.  O.  314,  51  S.  E.  889,  2  L.  R. 
A.  (N.  S.)  172 ;  Wool  v.  Fleetwood,  136  N.  O. 
460-470,  48  S.  E.  785,  67  L.  R.  A.  444;  May 
V.  Lewis,  132  N.  C.  115,  43  S.  B.  550;.  White- 
sides  V.  CJooper,  116  N.  O.  570,  20  S.  B.  295; 
Mills  y.  Thome,  95  N.  a  862 ;  Ward  v.  Jones, 
40  N.  O.  404. 

The  same  principle  was  applied  in  the  lat- 
er case  of  Blackledge  v.  Simmons,  180  N.  O. 
535,  105  S.  B.  202,  the  court  being  of  opinion 
that  on  perusal  of  the  entire  instrument  it 
appeared  that  the  words  "heirs  of  her  body'' 
were  not  Intended  to  be  words  of  general  In- 
heritance but  were  used  in  a  more  restricted 
sense. 

[3]  Considering  the  present  deed  in  view 
of  these  authorities,  the  estate  being  convey- 
ed to  C.  A.  Wallace  for  life  and  after  his 
death  "to  his  bodily  heirs  in  fee  simple.  If 
any,  and  if  none  to  go  to  his  next  of  kin," 
the  limitation  comes  directly  under  the  de- 
cisions of  Jones  V.  Whichard,  and  Puckett  y. 
Morgan,  and  that  line  of  cases  to  the  effect 
that  the  words  "heirs  of  body"  here  are  used 
in  the  sense  of  children  or  issue,  and  the 
estate  conveyed  is  to  C  A.  Wallace  for  life, 
remainder  to  his  children  or  issue  if  any  and 
then  over,  and  under  May  v.  Lewis,  132  N.  C. 
115,  43  S.  E.  550,  the  limitation  over  being 
to  the  next  of  kin  of  the  grantee  should  be 
held  as  a  limitation  affecting  his  estate  by 
confining  the  descent  potentially  to  a  restrict- 
ed class  of  heirs,  to  wit,  his  "nearest  of  kin," 
and  so  preventing  the  application  of  the  rule 
in  Shelley's  Case  on  that  ground.  This  in 
our  opinion  being  the  true  construction  of 
the  deed,  0.  A«  Wallace,  under  the  primary 
limitation  having  only  a  life  estate,  could 
yet  pass  any  interest  by  his  will,  and  for  the 
same  reason  his  widow  is  not  entitled  to 
dower,  the  husband  having  never  been  seized 
of  an  estate  of  inheritance. 

[4]  And  considering  the  facts  further  and 
the  grantee  0.  A.  Wallace  having  died  with- 
out children  or  issue  to  take  under  the  deed, 
the  question  recurs  as  to  who  are  entitled 
under  the  ulterior  limitation  to  "his  next  of 
kin";  the  claimants  being  respectively  his 
three  surviving  brothers,  his  widow,  and  the 
children  of  deceased  brothers  and  sisters. 
On  this  question  it  has  been  held  in  this  ju- 
risdiction, in  a  long  line  of  cases  in  which  the 
question  was  directly  considered,  that  these 
words  mean  "nearest  of  kin,"  and  that  In  the 
construction  of  deeds  and  wills,  unless  there 
are  terms  in  the  instrument  showing  a  con- 
trary intent,  the  words  **next  of  kin"  without 
more  do  not  recognize  or  permit  the  principle 
of  representation.  Redmond  v.  Burroughs, 
63  N.  C.  242;  Harrison  v.  Ward,  58  N.  C. 
236;  Davenport  v.  Hassel,  45  N.  G.  29;  Sim- 
mons V.  Gooding,  40  N.  0.  382;  Peterson  v. 
Webb,  39  N.  C.  56 ;  Henry  v.  Henry,  31  N.  C, 
278. 

In  Redmond  v.  Burroughs,  supra,  the  sug- 
gestion was  made  that  the  term  "next  of  kin" 
should  receive  its  technical  meaning  that  was 


usually  given  it  in  construing  the  statute  of 
distribution,  so  including  the  principle  of 
representation;  but  the  court,  in  rejecting 
the  suggestion,  called  attention  to  the  fact 
liiat  the  principle  of  representation  as  it  pre- 
vailed in  the  statute  did  not  arise  from  the 
use  of  the  term  "next  of  kin,"  but  by  reason 
of  farther  words  appearing  therein,  to  wit» 
"next  of  kin  of  equal  degree  and  those  who 
legally  represent  tbenu"  And  to  show  how 
consistently  the  court  has  adhered  to  this  rul- 
ing, as  the  correct  principle  of  interpretation, 
in  the  closing  portion  of  his  opinion  in  Harri- 
son V.  Ward,  supra.  Manly,  Judge,  speaks  to 
the  question  as  follows: 

"In  the  case  of  Simmons  v.  Gooding,  snpra, 
the  court  felt  constrained  by  the  weight  of  au- 
tiiority,  and  we  now  feel  constrained  by  that, 
and  the  force  of  our  own  decisioD,  to  hold  the 
words  *next  of  kin,'  in  the  will  in  question,  to 
mean  the  nearest  in  degree,  and  that  the  sister 
of  the  deceased  brother,  Benjamin,  wHl  take 
the  slave  property  limited  to  him  for  life,  to 
the  exclusion  of  the  nephew  and  niece. 

"The  able  argument  which  has  been  address- 
ed to  us  upon  this  point  has  caused  us  to  con- 
sider it  again  more  at  large,  than  we  might 
otherwise  have  done,  and  we  are  again  brought 
to  the  same  conclusion.  We  do  not  feel  at 
liberty  to  depart  from  the  construction  here- 
tofore adopted— a  construction,  it  may  be  add- 
ed, which  has  the  sanction  of  the  most  eminent 
Judges,  Thuriow,  Eldon,  Grant,  Plumer,  and 
others.  Those  who  are  desirous  of  examining 
the  authoritieB  upon  this  vexed  question  will 
find  them  referred  to  by  Jarman,  in  his  treatise 
on  Wills  (volume  2,  p.  38). 

"The  construction  which  we  thus  put  upon 
the  will  may  disappoint  the  expectations  of 
defendants*  friends,  and  work  a  case  of  hard- 
ship, not  foreseen,  and  not  desired  by  the  tes- 
tator; but  it  cannot  be  otherwise  without 
unsettling  again  the  sense  of  words,  which  it 
has  given  the  courts  great  trouble  to  fix,  and 
which  the  public  interest  how  requires  should 
remain  so." 

[6]  Again,  in  these  and  other  decisions,  on 
the  subject,  it  is  held  uniformly  so  far  as 
examined  that  the  term,  as  the  equivalent  of 
"nearest  of  kin'*  signifies  "nearest  of  .  blood 
kin"  and  that  relationship  by  marriage  is  not 
within  its  proper  meaning.  Thus  in  Jones  v. 
Oliver,  38  N.  C.  369,  the  testator  died  leaving 
a  will  in  which  there  was  an  ulterior  limi- 
tation to  the  "next  of  kin  of  himself  ahd  of 
his  wife."  The  widow  having  remarried  and 
died,  her  husband  made  claim  to  a  portion  of 
the  property  as  her  next  of  kin,  and  it  was 
held  that  the  limitation  was  to  the  nearest  of 
kin  by  blood,  and  the  husband  was  excluded. 
And  it  was  so  directly  held  in  Peterson  v. 
Webb,  39  N.  C.  56.  The  same  rule  prevailed 
in  England  as  to  the  meaning  of  the  words 
"next  of  kln,"Elmesly  v.  Young,  2  Myl.  K. 
780;  and  courts  of  the  highest  authority  in 
this  country  have  also  approved  the  position. 
Swasey  v.  Jaques,  144  Mass.  135,  10  N.  E. 
758,  59  Am.  Rep.  65 ;  Locke  v.  Lodse  et  al.,  45 
N.  J.  Eq.  97,  16  AtL  49.    In  an  elementary 
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work  of  recognized  merit,  It  Is  said  that  the  ]  principle  as  a   rule  of  property  on  which 


courts  In  this  country  have  very  generally 
held  that  "next  of  kin"  when  unexplained 
by  the  context  means  '*next  of  kin  according 
to  the  statute  of  distributions,"  but  we 
doubt  if  the  statement  Is  justified  as  the 
rule  of  Interpretation  for  deeds  and  wills. 
Thus,  in  one  of  the  authorities  sometimes 
referred  to  in  illustration  of  such  a  state^ 
ment,  Blagge  v.  Balch,  162  U.  S.  439,  16  Sup. 
Ct.  853,  40  L.  Ed.  1032,  the  court  in  upholding 
a  portion  of  the  principle  of  representation 
was  passing  on  the  distribution  of  the  French 
Spoliation  claims  dependent  and  determined 
<Mi  the  construction  of  the  act  of  Congress 
controlling  in  the  matter,  and  in  Sea- 
bright  V.  Seabright,  28  W.  Va.  412,  the  court 
was  construing  a  statute  excluding  the  evi- 
dence of  certain  persons  in  suits  against 
"next  of  kin,"  and  it  was  held  that  the 
scope  and  purpose  of  the  statute  justified  and 
required  the  interpretation  that  the  term 
''next  of  kin"  should  include  all  of  those 
who  took  and  held  a  pecuniary  interest  under 
the  statute  of  distributions;  but  both  of 
these  able  courts  recognized  l^at  in  the  in- 
terpretation of  deeds  and  wills  the  principle 
of  representation  was  ordinarily  excluded  In 
the  use  of  the  term  "next  of  kin."  But  how- 
ever this  may  be,  it  is  beyond  question  the 
settled  principle  of  construction  in  this 
state  that,  unless  the  instrument  shows  a 
contrary  intent,  the  words  "next  of  kin" 
mean  "nearest  of  kin,"  and  that  the  prin- 
ciple of  representation  is  excluded. 

There  is  nothing  in  May  v.  Lewis,  132  N. 
C.  115,  43  S.  E.  550,  that  is  in  necessary  con- 
flict with  this  ];x>sition.  That  was  a  case  in- 
volving the  question  whether  the  grantee 
under  the  deed  could  convey  a  valid  title, 
and  dependent  on  whether  the  rule  in  Shel- 
ley's Case  applied;  the  limitation  being  to 
the  grantee  for  life  and  then  to  his  heirs  if 
any  and  if  none  to  revert  back  to  his  next 
of  kin.  After  holding  that  a  good  title  could 
not  be  presently  made  as  the  term  "next  of 
kin"  might  serve  to  withdraw  the  Umitaticm 
from  our  general  canons  of  descent,  the  court 
in  the  opinion  by  our  former  associate, 
Mr.  Justice  Connor,  and  by  way  of  Illus- 
tration merely  quoted  21  A.  &  E.  Enc  to 
the  effect  "That  it  was  very  generally  held 
In  the  United  States  that  the  term  'next 
of  kin'  meant  'next  of  kin'  according  to 
the  statute  of  distributions,"  meaning  no 
doubt  that  the  term  meant  only  "nearest 
of  kin"  as  our  cases  construing  the  statute 
had  imiformly  held.  And  we  are  well  as- 
sured that  this  able  and  learned  Judge  who 
has  ever  evinced  a  wholesome  regard  for  es- 
tablished precedent  as  affording  a  descend- 
able base  line  for  all  intelligent  and  well 
ordered  progress,  had  no  intent'  in  this  casual 
reference  to  break  down  or  set  aside  a  long 
line  of  well-considered  decisions  so  uniform 


XBimy  tittes  must  depend. 

In  accord  with  these  princiifleB,  we.  must 
afiirm  the  judgment  of  the  court  below  and 
hold  that  0.  A.  Wallace  took  only  a  life  es- 
tate under  the  deed  from  his  father,  and  that 
under  the  ulterior  limitation  to  his  next  of 
kin,  the  property  belongs  to  his  surviving 
'brothers  and  sisters  to  the  exclusion  of  the 
widow  and  his  nei^ews  and  nieeea. 

Judgment  affirmed. 


(115  S.  C.  512) 

ROBERTS  V.  COLUMBIA  RY.  A.  NAV.  CO. 

(No.  10592.) 

( Supreme  Court  of  South  Carolina.    March  22, 

1921.) 

Master  and  servant  ^=»276 (3)— Evidence  in- 
sufficient to  show  defective  appliances  caused 
injury  to  workman  on  lioat 

In  an  action  for  injuries  to  the  employ^ 
of  a  railway  and  navigation  company  when  he 
left  the  boat  on  which  he  was  employed,  which 
had  broken  loose,  so  that  he  was  subjected  to 
exposure,  evidence  held  insufficient  to  show  that 
plaintiff  would  have  been  injured  if  he  bad 
remained  on  the  boat  where  he  agreed  to  work, 
showing  instead  that  he  was  taken  off  the  boat 
and  put  in  a  place  of  safety  by  a  government 
boat,  and  voluntarily  left  such  place,  an  island, 
and  walked  into  the  water  to  leave  it,  getting 
wet,  and  bo  sustaining  injury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  0)unty;  W,  N.  Townsend,  Judge. 

Action  by  Ia  B.  Roberts  against  the  Colum- 
bia Railway  &  Navigation  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

J.  Fraser  Lyon  and  T.  H.  Moffatt,  both  of 
Columbia,  for  appellant. 

James  H.  Hammond,  of  Columbia,  for 
respondent. 

FRASBR,  J.  "I  live  in  Richland  county. 
During  the  month  of  January,  1915,  I  was 
employed  by  the  Columbia  Railway  &  Navi- 
gation Company,  for  the  purpose  of  keep- 
ing  the  logs  and  rafts  off  the  boat  Ruth  No. 
2,  which  boat  was  owned  by  the  said  com- 
pany. This  was  in  the  winter  time,  and  the 
river  was  very  high,  and  there  was  a  snow 
storm.  I  was  sent  for  one  afternoon,  and 
undertook  the  employment.  One  of  the 
watchmen  at  the  bank  came  for  me.  1  went 
down  tp  the  bank,  and  Mr.  Shannon  met  me 
with  a  shall  boat  and  took  me  to  the  large 
boat;  he  and  Mr.  Parr  were  keeping  logs  and 
drifts  off  the  large  .boat,  the  Ruth  No.  2.  I 
then  wentK)ut  in  the  Ruth  No.  2,  when  they 
came  to  the  bank  and  got  me.  They  wanted 
me  to  keep  the  logs  and  rafts  off  which  were 
coming  down  the  river.    The  river  was  flood- 


ed, and  when  it  floods  the  logs  and  that  kind 
and  consistent  aa  to  establish  the  contrary  { of  matter  drift  down  and  must  be  kept  away 
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from  the  boat,  else  it  might  cause  the  boat 
to  break  loose.  During  that  night  I  would 
keep  the  rafts  and  logs  from  accumulating 
by  going  down  from  the  upper  deck  every 
time  one  would  strike  and  taking  a  pole  and 
punching  it  off.  I  punched  some  off  that 
night  Nothing  happened  to  the  boat  until 
about  12  that  night.  •  •  •  About  12 
o'clock  on  this  night  Parr,  Shannon,  and 
myself  were  on  the  upper  deck  eating 
peanuts  and  sitting  by  a  heater  when 
something  struck  the  boat.  We  immediately 
went  down,  but  before  we  could  get  there  the 
boat  had  broken  loose  and  was  drifting  down 
the  river.  These  boats  are  each  about  150 
feet  long  and  25  or  30  feet  wide.  When  the 
boat  broke  loose  we  all  got  frightened.  The 
boat  floated  downstream  about  three-fourths 
of  an  hour,  when  we  were  rescued  by  a 
government  boat  and  then  taken  by  this  boat 
to  an  Island.  After  landing  on  this  Island 
we  tried  to  wade  to  the  main  shore.  They 
said,  'We  are  going.'  I  said,  'I  will  have  to 
follow ;  I  won't  stay  by  myself.'  1  did  not 
get  wet  until  after  I  landed  on  this  island 
and  tried  to  wade  to  the  mainland.  I  could 
not  make  it  to  shore,  and  had  to  (dimb  a  tree, 
and  I  stayed  there  until  help  came.  I  was 
in  this  tree  until  daylight,  at  about  which 
time  the  government  people  sent  a  stove  and 
blankets.  The  government  boat  did  not 
overturn.  I  stayed  in  wet  clothes  until  I 
got  home,  which  was  about  10  o'clock.  Each 
of  these  boats  was  about  150  feet  long  and  25 
or  30  feet  wide.  They  were  tied  together. 
The  Ruth  No.  2  to  a  cottonwood  tree  about 
six  inches  in  diameter.  1  was  frightened  go- 
ing downstream.  I  saw  an  anchor  and  rope 
in  this  boat  The  cabin  which  we  were  in 
was  14  feet  or  higher  from  the  lower  deck. 
There  are  no  curves  in  the  stream.  That 
night  it  was  so  dark  we  could  not  see.  I  was 
in  water  and  up  a  tree  about  eight  or  nine 
hours.  I  did  not  want  to  stay  on  this  island 
by  myself  was  the  reason  why  I  left.  I  did 
not  go  to  bed  on  accoimt  of  this  experience 
for  about  two  weeks,  and  during  this  two 
weeks  I  was  cutting  wood  and  staying  around 
a  woodyard ;  afterwards  I  did  some  light  car- 
penter work." 

Plaintiff  brought  suit  for  the  injury  and 
alleges: 

"That  the  aforementioned  injuries  and  dam- 
ages suffered  by  the  plaintiff  are  all  directly 
resultant  from  the  defendant's  failure  to  pro- 
vide a  reasonably  safe  and  sound  place  for 
him  to  work  and  in  failing  to  provide  appli- 
ances on  the  said  boat  that  were  sound,  in  that 
the  defendant  failed  to  lash  the  boat  to  a  sub- 
stantial tree  or  anchor  oh  the  land,  and  on  the 
contrary  had  it  tied  to  a  small  and  insufficient 
tree  that  was  unable  to  hold  the  boat,  and  also, 
in  that  the  defendant  used  old,  worn,  and  rusty 
and  defective  cables  laslung  the  boat  and  the 
other  boat  to  the  side,  all  of  which  caused  the 
plaintiff  to  drift  down  the  stream.     Tliat  had 


the  defendant  properly  tied  the  boat  at  the  bow, 
or  had  the  cables  used  on  the  sides  been  good 
and  serviceable,  and  not  rotten  and  worthless 
cables,  as  they  were,  the  said  boat  would  never 
have  broken  away,  and  the  damages  to  the 
plaintiff  would  have  been  averted." 

It  will  thus  be  seen  that  the  plaintiff  aU 
leges:  (1)  An  unsafe  place  to  work ;  and  (2) 
defective  appliances. 

At  the  close  of  the  plaintUTs  testimony, 
the  defendant  moved  for  a  nonsuit  and  at  the 
close  of  all  the  testimony  moved  for  a  direct- 
ed verdict.  Both  motions  were  refused,  and 
the  judgment  was  for  the  plaintiff,  from 
which  the  defendant  appealed.  It  was  error 
to  refuse  the  nonsuit,  and  again  it  was  error 
to  refuse  to  direct  a  verdict. 

In  order  to  recover  for  negligence,  the  neg- 
ligence complained  of  must  be  the  proximate 
cause  of  the  injury.  The  evidence  fails  to 
show  that  the  plaintiff  would  have  been  in- 
jured if  he  had  remained  on  the  boat  where 
he  agreed  to  work.  It  shows  positively,  that 
the  plaintiff  was  taken  off  the  boat  and  put 
in  a  place  of  safety ;  that  he  voluntarily  left 
the  safe  place  on  the  island  and  walked  into 
the  water  that  wet  him  and  caused  his  in- 
Jury. 

The  plaintiff  shows  no  cause  of  action, 
and  inasmuch  as  the  record  not  only  fails  to 
show  a  cause  of  action,  but  shows  positively 
that  the  plaintiff  has  no  cause  of  action,  a 
verdict  should  have  been  directed. 

The  Judgment  is  reversed. 

GARY,  O.  J.,  and  WATTS  and  COTHRAN, 
JJ.,  concur. 


(UB  S.  C,  517) 

LEE  V.  CITY  TRANSFER  L   BAGGAGE 
CO.  et  al.  (No.  10594.) 

(Supreme  Court  of  South  Carolina.    March  25, 

192L) 

1.  Carriers  ^=:>I37— Law  of  agency  property 
charged  in  aotion  for  loss  of  suit  case. 

In  an  action  against  a  transfer  and  bag- 
gage company  for  loss  of  a  suitcase,  call  for 
which  was  taken  by  the  baggage  company's 
agent,  its  codefendant,  the  trial  court  proper- 
ly charged  the  law  of  agency,  and  explained 
how  the  relationship  of  principal  and  agent 
may  be  created;  the  evidence  and  issues  mak- 
ing it  necessary. 

2.  Appeal  and  error  ^=»2I5( I)— Attorneys  un- 
der duty  to  call  oourf  s  attention  to  error  in 
misstating  Issues. 

If  the  trial  court  committed  an  error  in 
misstating  the  issues  raised  by  the  pleadings 
to  the  jury,  it  was  the  duty  of  the  attorneys 
to  call  his  attention  to  such  error. 

Appeal  from  Richland  County  Court;    M. 
S.  Whaley,  County  Judge. 


ttS»For  other  case*  see  same  topic  and  KBY-NUMBBR  in  aU  Key-Numbered  Dlgesu  and  Indexes 


S.G.) 


SON  ▼.  WESTERN  UNION  TELEGRAPH  00. 

(106  S.B.) 


507 


Action  by  Mrs.  0.  M.  Lee  against  the  City 
'Transfer  &  Baggage  Ck>mpany  and  another. 
From  Judgment  for  plaintiff,  the  named  de- 
fendant appeals.  Affirmed. 

J.  Hughes  Cooper  and  Alfred  Wallace,  Jr., 
both  of  Columbia,  for  appellant. 

James  H.  Hammond,  of  Columbia,  for  re- 
spondent. 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  defendants  for  loss  of  suit  case, 
the  defendant  Wise  defaulted,  and  the  City 
Transfer  &  Baggage  Company  answered  and 
contested.  The  case  was  heard  by  Hon.  M. 
S.  Whaley,  county  Judge  and  a  Jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiff. 
Wise  did  not  appear  and  testify.  The  issue 
raised  by  the  other  defendant  was  that  Wise 
was  not  their  agent,  and  that  Wise  took  the 
notice  of  call  from  their  desk  without  their 
knowledge,  and  answered  the  call  without 
their  knowledge  or  authority.  After  entry 
^f  judgment  defendant  appeals  and  takes 
four  exiceptions,  but  on  the  hearing  of  the 
case  abandoned  the  fourth  exception.  All 
4hree  of  the  exceptions  complain  of  error  in 
the  judge's  charge.  No  motion  was  made  in 
-the  trial  below  for  a  nonsuit  or  directed  ver- 
dict, BO  the  only  question  to  be  determined 
was  whether  or  not  the  judge  erred  in  his 
charge. 

[1]  The  first  and  second  exceptions  are 
overruled.  His  honor  committed  no  error  in 
charging  the  law  of  agency,  and  explaining 
how  the  relationship  of  principal  and  agent 
•may  be  created;  the  evidence  and  issues 
made  in  the  case  made  it  necessary  that  his 
honor  should  elucidate  this.  The  complaint 
alleged  such  facts  that  the  inference  could 
be  drawn  that  Wise  was  the  agent  of  the 
appellant,  and  from  the  evidence  offered  at 
trial  that  inference  could  be  inferred  and 
the  real  question  in  the  case  was.  Was  Wise 
the  agent  of  appellant  for  the  purpose  of 
transporting  the  plaintiff  to  the  depot?  and 
not  whether  Wise  was  the  general  agent  of 
the  appellant,  or  how  he  was  appointed. 

[2]  If  his  honor  committed  an  error  in 
-misstating  the  issues  raised  by  the  pleadings 
to  the  jury  it  was  the  duty  of  attorneys  to 
•call  his  attention  to  such  error.  We  see  no 
merit  in  any  of  the  exceptions  as  made.  Un- 
<ler  the  undisputed  facts  of  the  case  the 
plaintiff  was  clearly  entitled  to  a  verdict, 
and  the  appellants  got  a  trial  that  was  free 
from  error  on  the  part  of  the  trial  judge. 
All  exceptions  are  overruled,  and  judgment 
affirmed. 

GARY,  C.  J.,  and  FRASER  and  COTH- 
RAN,  JJ.,  concur. 

OOTHRAN,  J.  I  concur  in  the  result  upon 
this  ground:  The  complaint  was  plainly  de- 
murrable; it  did  not  allege  that  the  defend- 


ant received  the  baggage  for  transfer;  It  did 
not  allege  that  the  defendant  Wise  who  ac- 
tually received  it  was  the  agent  of  the  trans- 
fer company;  it  did  not  allege  that  the 
transfer  company  by  its  negligence  permitted 
Wise  to  represent  himself  as  the  agent  of 
the  transfer  company;  it  simply  alleged 
that  the  transfer  company  had  agreedi  to 
transfer  the  baggage,  and  that  Wise  had 
called  for  it,  representing  himself  as  the 
agent  of  the  transfer  company,  and  that  in 
the  movement  Wise  had  lost  the  baggage. 

The  defendant  not  having  demurred  to  the 
complaint,  not  having  made  a  motion  to  re- 
quire the  complaint  to  be  made  more  defi- 
nite, and  not  having  objected  to  testimony 
along  both  lines  (that  Wise  was  the  agent 
of  the  transfer  company,  and  that  the  latter 
was  negligent  in  allowing  him  to  represent 
himself  as  their  agent),  is  not  in  a  position 
now  to  object  to  the  testimony  or  charge  of 
the  court  upon  either  theory.  Both  of  these 
Issues  were  fairly  presented  to  the  jury  hi 
the  circuit  judge*s  charge,  without  objection 
on  the  part  of  the  defendant,  and  with  tiie 
finding  of  the  jury  we  are  not  concerned. 


(115  S.  C.  520) 

SON  V.  WESTERN  UNION  TELEGRAPH 
CO.     (No.   10595.) 

(Supreme  Court  of  South  Carolina.    March  20, 

1921.) 

Commerce  ^=»28— Message  between  points 
within  state  transmitted  through  another 
state  held  interstate  message. 

A  telegraph  message  between  two  points 
in  the  state,  unnecessarily  transmitted  through 
another  state,  is  an  interstate  message,  and 
not  subject .  to  state  law  permitting  damages 
for  delay  of  death  message,  preventing  receiv- 
er from  attending  relative's  funeraL 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;   John  S.  Wilson,  Judge. 

Action  by  S.  Son  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintUf,  and  defendant  appeals.    Reversed. 

Francis  R.  Stark,  of  New  York  City,  and 

Nelson  &  Gettys,  of  Columbia,  for  appellant. 

Julian  B.  Salley,  of  Aiken,  for  respondent. 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff,  through  the  wrongful  acts  of  the 
defendant,  in  failing  to  deliver  the  follow- 
ing telegram: 

"Batesburg,  S.  O. 

"Mary  Napper,  Graniteville,  S.  C.  Mother 
is  dead  be  buried  at  LeesviUe  eleven  o'clock 
to-morrow.  S.  Son." 

The  message  was  delivered  to  the  defend- 
ant for  transmission,  at  11:30  o'clock  on  Sun- 
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day  morning,  but  was  not  delivered  at  Gran- 
iteville  until  7:30  o'clock  Monday  morning, 
when  it  was  too  late  for  the  plaintiff  to  at- 
tend the  funeral  of  her  mother.  The  plaintiff 
also  received  the  message  by  telephone  at 
9  o'clock  on  Monday  morning,  and  the  tele- 
gram, likewise,  by  mail  from  Augusta,  6a., 
on  Tuesday  morning.  The  defendant  has 
three  direct  ^ires  leading  from  Batesburg  to 
Graniteville,  both  places  being  in  this  state, 
and  38  miles  apart.  It  also  works  in  con- 
junction with  the  Southern  Bell  Telephone 
Company,  and  sometimes  sends  messages 
over  the  telephone  wires. 

The  defendant  offered  in  evidence  an 
agreed  statement  of  what  J.  B.  Breland 
would  testify,  if  present,  which  is  as  follows: 


<«i 


'On  March  81,  1918,  I  was  joint  operator  for 
the  Southern  Railway  and  the  Western  Union 
Telegraph  Company,  at  Batesburg,  S.  C.  The 
attached  message  was  filed  with  me  at  11:50 
a.  m.  March  31,  1918,  and  was  sent  by  me  to 
Charlotte,  N.  C,  for  relay,  at  5:25  p.  m." 

R.  O.  Johnson,  telegraph  operator  for  the 
defendant  at  Graniteville,  testified  that  the 
telegram  was  received  by  him  as  No.  1,  from 
Charlotte,  N.  C,  on  the  morning  of  April  1, 
1918.  This  was  delivered  to  the  plaintiff 
before  she  received  either  the  telephone  mes- 
sage from  Batesburg,  or  the  letter  contain- 
ing the  telegram  from  Augusta,  Ga. 

The  crucial  point  in  the  case  is  whether 
this  was  an  interstate  or  an  intrastate  mes- 
sage. In  the  case  of  Western  Union  Tele- 
graph Co.  V.  Speight,  254  U.  S.  17,  41  Sup.  Ot 
11,  66  L.  Ed.  — ,  the  facts  were  very  similar 
to  these  in  the  present  case.  The  jury  found 
that  the  message  was  sent  out  of  North  Caro- 
lina into  Virginia,  for  the  purpose  of  fraudu- 
lently evading  liability  under  the  law  of 
North  Carolina,  and  gave  the  plaintiff  a  ver- 
dict The  presiding  Judge  then* set  the  ver- 
dict aside  "as  a  matter  of  law,"  and  ordered 
a  nonsuit  But  on  appeal  the  Supreme  Court 
of  the  state  set  aside  the  nonsuit,  and  direct- 
ed that  a  judgment  be  entered  on  the  verdict 
Mr.  Justice  Holmes,  who  delivered  the  opin- 
ion of  the  court,  said: 

"We  are  of  opinion  that  the  judge  presiding 
at  the  trial  was  right,  and  that  the  Supreme 
Court  was  wrong.  Even  if  there  had  been  any 
duty  on  the  part  of  the  telegraph  company  to 
confine  the  transmission  to  North  Carolina, 
it  did  not  do  so.  The  transmission  of  a  mes- 
sage through  two  states  is  interstate  commerce 
as  a  matter  of  fact.  •  •  •  The  fact  must  be 
tested  by  the  actual  transaction.  •  •  •  The 
court  below  did  not  rely  primarily  upon  the 
finding  of  the  jury  as  to  the  purpose  of  the 
arrangement,  but  held  that  when,  as  here,  the 
termini  were  in  the  same  state,  the  business 
was  intrastate  unless  it  was  necessary  to  cross 
the  territory  of  another  state  in  order  to  reach 
the  final  point  This,  as  we  have  said,  is  not 
the  law.  It  did,  however,  lay  down  that  the 
burden  was  on  the  company  to  show  that  what 
was  done  'was  not  done  to  evade  the  jurisdic- 


tion of  the  state.'  If  the  motive  were  material, 
as  to  which  we  express  no  opinion,  this  again 
is  a  mistake.  The  burden  was  on  the  plaintiff 
to  make  out  her  case.  Moreover,  the  motive 
would  not  have  made  the  business  intrastate. 
//  the  mode  of  irttnamisaion  adopted  had  teeth 
unreasonable  as  against  the  plaintiif,  a  differ^ 
ent  question  would  arise;  hut  in  that  ease  the 
liability,  if  it  ewisted,  uxmld  not  he  a  Uahility 
for  an  intrastate  transctction  that  never  tooh 
place  hut  for  the  umoarranted  conduct  and 
the  resulting  loss,"     (Italics  added.) 

Reversed. 

WATTS,  FRASSR,  and  COTHRAN,  JJ., 
concur* 


(1»  Vft.  &42> 

TOWN    OF    QORDONSVILLE   V.   ZINN. 

(Supreme  Ck>art  of  Appeals  of  Virginia.   March 

17,  1921.) 

1.  Waters  and  water  courses  ^=939— "Riparian 
land"  must  be  on  watershed  of  portion  of 
stream  in  question. 

Land,  to  be  "riparian"  to  a  particular  por* 
tion  of  a  stream,  must,  as  an  essential  condi- 
tion, be  located  on  the  watershed  of  that  por- 
tion of  the  stream. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ri- 
parian.] 

2.  Waters  and  waiter  eoursos  ^s»3^«4.and  op- 
posite point  below  pialntlff's  land  not  riparian 
to  portion  of  stream  aliove. 

Where  defendant's  land  touched  a  stream 
both  above  and  below  plaintiff's  land,  but  the 
dwelling  house  was  opposite  a  point  in  the 
stream  below  plaintiff's  land,  and  any  surplus 
water  from  the  dwelling  house  would  return 
to  the  bed  of  the  stream  below  plaintiff's  land, 
the  dwelling  house  land  is  not  riparian  to  the 
portion  of  the  stream  above  plaintiff's  land. 

3.  Waters  and  water  courses  ^=>47  —  Water 
riglits  incident  to  riparian  lands  cannot  be 
used  on  adjoining  nonrlparian  lands. 

Where  defendant  owned  lands  on  which 
was  a  dwelling  house,  lying  back  of  plaintiff's 
riparian  lands  and  touching  the  stream  below 
plaintiff's  lands,  and  also  owned  a  strip  con- 
necting such  lands  with  the  stream  above  plain- 
tiff's lands,  she  could  not  use  the  water  rights 
incident  to  such  riparian  strip  on  the  dwelling 
house  lands,  by  diverting  water  «from  the 
stream  above  plaintiff's  land  for  use  at  the 
dwelling  house;  the  dwelling  house  lands  be- 
ing nonriparian  as  to  the  portion  of  the  stream 
at  the  point  of  diversion. 

4.  Waters  and  water  courses  ^=985»Di version 
will  be  restrained  only  to  extent  that  It  caus- 
es substantial  injury. 

A  riparian  owner's  right  to  the  nse  of  wa- 
ter, to  the  extent  that  it  exists,  will  be  pro- 
tected by  injunction  from  substantial  injury, 
actual  or  threatened,  by  the  wrongful  contin- 
uous diversion  of  the  water  by  an  upper  ri- 
parian owner,  but  beyond  this  the  court  will 
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not  go,  whateyer  may  be  the  lack  of.  abstract 
right  in  the  upper  riparian  owner  to  divert  the 
water. 

5.  Waters  and  water  courses  «=>47  —  Town 
eannot  divert  water  to  nonriparlan  premises. 

A  town  owning  one  acre  of  riparian  land, 
on  which  it  has  constracted  reservoirs,  is  lim- 
ited to  the  nse  of  the  water  on  such  land,  and 
has  no  right  to  divert  it  to  the  town,  a  nonri- 
parlan locality. 

6.  Waters  hmI  water  courses  4=3»l56(6)r-Coii- 
v^ance  to  town  held  to  convey  only  right  to 
use  water  on  land  oonveyed. 

A  riparian  owner's  conveyance  of  one  acre 
of  land  to  a  town,  on  which  it  constructed  res* 
ervoirs,  with  all  water  and  water  rights  and 
privileges  appurtenant  thereto,  gave  the  town 
no  right  to  use  any  more  of  the  water  than  was 
incident  to  its  ownership  of  the  land  conveyed. 

7.  Waters  and  water  courses  ^s>l58(2)  — 
Agreement  held  not  to  divest  riparian  rights. 

An  agreement  between  a  town  owning  ri- 
parian land,  on  which  it  constructed  reservoirs, 
and  an  upper  riparian  proprietor  having  con- 
structed a  reservoir  for  his  own  use,  whereby 
the  town  was  given  a  continuing  right  to  enter 
on  his  land  and  make  changes  and  improve- 
ments in  his  reservoir  for  the  purpose  of  keep- 
ing the  water  dean  and  pure,  held  not  to  divest 
him  and  his  heirs  of  any  riparian. rights  which 
they  would  otherwise  have 'possessed. 

8.  Waters  and  water  courses  ^3»  1 29— Right  to 
divert  water  as  against  upper  owners  not  ob- 
tainable by  prescription.. 

A  lower  riparian  owner's  diversion  of  wa- 
ter can  confer  no  right  thereto  by  prescrip- 
tion as  against  upper  owners,  as  no  cause  of 
action  ever  arises  in  favor  of  upper  owners 
BO  as  to  commence  the  running  of  the  prescrip- 
tive period. 

9.  Waters  and  water  courses  ^=:>I52(3)— Town 
having  prescriptive  right  to  divert  water  may 
enjoin  diversion  by  upper  owner. 

A  town  owning  but  one  acre  of  riparian 
land,  but  wliich,  by  its  adverse  collection,  do- 
minion, and  control  of  all  the  water  of  a 
stream,  has  acquired,  as  against  lower  owners, 
a  prescriptive  right  to  divert  the  water  to  its 
exclusive  use,  may  enjoin  an  upper  owner  from 
diverting  the  water  to  nonriparian  lands  in 
such  quantity  as  will  in  any  degree  diminish 
the  quantity;  it  appearing  that  it  would  be  sub- 
stantially damaged  in  times  of  drought,  and 
that  its  exclusive  right  would  eventually  be 
barred  pro  tanto  by  prescription,  if  such  di- 
version was  permitted. 

Appeal  from  Circuit  Court,  Orange  County. 

Suit  by  the  Town  of  Gordonsville  against 
Mrs.  Flora  M.  ZInn.  From  a  decree  dis- 
missing the  bill,  the  complainant  appeals. 
Reversed  and  remanded. 

This  is  a  suit  for  injunction.  Instituted 
by  the  appellant,  the  town  of  Gordonsville, 
a  municipal  corporation,  against  the  appel- 
lee, Mrs.  Flora  M.  Zinn,  the  object  of  which 
is  to  perpetually  enjoin  the  latter  from  with- 


drawing any  water  whatsoever  from  the 
flow  of  a  small  nonnavigable  stream  from  a 
locality  on  such  stream  which  is  above  the 
reservoirs  of  the  town  located  on  the  stream, 
from  which  reservoirs  the  town  draws  its 
municipal  water  supply. 

There  was  a  demurrer  to  the  bill  by  the 
appellee.  The  court  below  sustained  the  de- 
murrer and  dismissed  the  bill ;  and  the 
questions  presented  for  decision  on  the  a^yeal 
arise  on  the  demurrer  to  the  bilL 

The  material  Issues  and  facts,  as  they  ap- 
pear from  the  allegations  of  the  bill,  are,  in 
substanoe,  as  follows: 

The  town  claims,  as  a  lower  riparian  land- 
owner, to  be  entitled  (under  a  certain  con- 
veyance In  1889  from  one  B.  P.  Weaver;  also 
under  a  certain  contract  in  writing,  in  1889, 
with  one  Alexander  Cameron,  the  adjacent 
upstream  owner  of  the  land  on  both  sides  of 
the  stream,  including  the  epring,  which  is 
the  source  of  such  'stream;  and  by  prescript 
tlon)  to  all  of  the  water  which  flows  from 
such  spring  and  would  in  Its  natural  coarse 
flow  in  said  stream  from  the  said  Cameron 
land  through  the  reservoirs  of  the  town,  ex- 
cept so  much  of  the  water  as  the  said  Cam- 
eron in  his  lifetime,  and  those  claiming  un-^ 
der  him  at  the  time  of  the  institution  of  this 
snit,  were  entitled  to  use  as  upper  riparian 
landowners  with  respect  to  the  said  stream 
and  spring. 

Prior  to  1889,  and  to  the  construction  of 
its  reservoirs  by  the  town,  the  said  Weaver 
owned  a  large  tract  of  lapd  on  both  sides  of 
said  stream  adjacent  to  the  said  Cameron 
land  and  immediately  below  it  an.  such 
stream.  In  that  year  (1889)  Weaver  from 
his  said  larger  tract  conveyed  to  the  town 
the  parcel  of  land  owned  by  it  located  as 
aforesaid  on  and  so  as  to  embrace  both  sides 
of  said  stream,  consisting  of  one  acre,  in 
shape  a  parallelogram,  249  feet  in  length 
along  the  Cameron  line  and  175  feet  in 
width.  This  deed  also  conveyed  to  the  town 
"all  the  water  and  water  rights  and  •  •  • 
all  the  privileges  appurtenant  to  said  lot  of 
land."    This  deed  was  duly  recorded  in  1889. 

The  conveyance  Just  mentioned  left  still 
belonging  to  Weaver  a  considerable  tract  of 
land  which  lay  to  the  south  of  the  Cameron 
land  and  the  parcel  acquired  by  the  town  as 
Just  stated ;  the  remaining  Weaver  land  be- 
ing bounded  on  the  west  by  a  portion  of  the 
eastern  boundary  line  of  the  Cameron  land 
for  some  distance,  thence  by  northern,  east- 
em,  and  southern  boundary  lines  of  the 
town  lot,  and  thence  by  the  eastern  boundary 
line  of  the  Cameron  land  again. 

In  June,  1889,  the  aforesaid  contract  in 
writing  between  the  town  and  the  said  Cam- 
eron was  entered  into,  which,  omitting  the 
formal  parts,  is  as  follows: 

"Whereas  the  said  town  of  Gordonsville  is 
desirous   of   constructing    suitable   works   and 
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reservoirs  for  the  purpose  of  securing  an 
abundant  supply  of  pure  water,  and  for  this 
purpose  hath  purchased  of  B.  F.  Weaver  an 
acre  of  land  bounded  on  the  west  side  of  the 
lands  of  the  said  Cameron  near  his  spring  and 
reservoir,  the  water  from  which  spring  in  its 
natural  flow  passes  through  the  said  acre  of 
land;   and 

'^Whereas,  the  said  town  is  about  to  con- 
struct upon  the  said  acre  of  land  a  suitable 
reservoir  for  the  purpose  of  supplying  water, 
and  in  order  that  said  water  may  at  all  times 
be  pure  and  dear,  it  is  necessary  that  some 
changes  and  improvements  should  be  made  in 
the  reservoir  of  the  said  Cameron,  which  lies 
between  his  spring  and  the  reservoir  intended 
to  be  buUt  by  the  said  town;    and 

"Whereas,  the  said  Cameron  is  willing  that 
the  said  town  may  make  such  changes  and  im- 
provements in  his  reservoir  as  shall  be  neces- 
sary to  secure  the  water  in  a  clear  and  pure 
condition,  provided  his  legal  right  to  use  and 
control  tile  water  from  his  spring  and  reser- 
voir is  not  in  any  degree  lessened: 

"Now,  therefore,  and  in  consideration  of  the 
premises  and  the  further  consideration  of  $1  in 
hand  paid  to  the  said  Cameron  by  the  said 
town,  he,  the  said  Cameron,  doth  give  and 
grant  unto  the  said  town  of  Crordonsville  the 
right  to  enter  upon  his  land  immediately  in  the 
Ticinity  of  the  said  spring  and  reservoir  on 
his  farm  near  Gordonsville,  in  the  county  of 
Orange,  and  to  make  such  changes  and  im- 
provements in  the  said  reservoir,  by  clearing 
it  up,  lining,  paving,  and  coating  the  same  and 
by  elevating  the  water  not  higher  than  the 
present  elevation  of  the  discharge  pipe  from 
the  spring  into  the  reservoir  and  to  inclose  the 
same  with  a  suitable  and  sightly  fence  so  as 
to  prevent  all  persons  and  animals  having  ac- 
cess to  said  spring  and  reservoir  except  the 
said  Cameron,  his  representatives,  servants, 
agents,  and  assigns,  and  the  proper  officers 
of  the  said  town  of  Gordonsville. 

"But  it  ia  expressly  agreed  that  neither 
party  shall  wash  or  bathe  or  permit  to  be 
washed  or  bathed  human  bodies  or  other  things 
in  said  spring  and  reservoir,  which  would  tend 
to  pollute  the  waters  therein. 

"The  rights  herein  granted  the  said  town  are 
to  continue  as  long  as  the  waterworks  are  kept 
in  proper  condition  and  the  water  needed  for 
supplying  said  town  as  aforesaid. 

"And  the  said  town  on  its  part  covenants  to 
and  with  the  said  Cameron  that  it  will  make 
improvements  aforesaid,  and  in  making  them  it 
will  do  no  injury  to  his  spring,  reservoir,  and 
lands  adjacent  thereto.  That  all  surplus  dirt 
takeii  from  his  reservoir  not  utilized  in  their 
works  shall  be  removed  and  deposited  in  some 
place  not  injurious  to  the  lands  and  grass  of  the 
said  Cameron. 

"That  in  the  improvements  of  his  reservoir  it 
will  put  in  at  proper  place  or  places  one  or 
more  discharge  pipes  for  the  use  of  said  Cam- 
eron and  of  sufficient  size  to  afford  to  said 
Cameron  the  use  of  the  water  from  said  spring 
to  the  same  extent  that  he  is  entitled  under  the 
law  to  said  water  at  this  time.  It  being  the 
intention  of  the  parties  to  this  deed  that  no  re- 
straints nor  limitations  shall  by  this  deed  be 
placed  upon  the  legal  rights  of  the  said  Cam- 
eron, his  representatives,  and  assigns  as  they 
now  exist,  to  and  over  the  water  and  the  use 


thereof  for  any  and  all  purposes  for  which 
he  may  now  lawfully  use  the  same,  and  to  se- 
cure to  said  town  the  right  to  cleanse  and  puri- 
fy and  keep  clean  and  pure  the  water  that  will 
naturally  flow  into  its  reservoir. 

"The  exclusive  use  and  control  of  the  said 
discharge  pipes  shall  at  all  times  be  and  re- 
main in  said  Cameron,  his  representatives,  and 
assigns,  so  as  to  afford  to  them  the  right  to 
use  the  water  to  the  same  extent  as  now  ex- 
ists. The  failure  of  the  town  of  Gordonsville 
to  make  in  a  reasonable  time  the  improvements 
herein  mentioned  and  to  construct  and  keep  in 
proper  repair  its  waterworks  shall  operate  as  a 
revocation  of  the  rights  of  entry  herein  grant- 
ed by  the  said  Cameron  to  the  said  town  of 
Gordonsville.'* 

Under  the  Weaver  deed  aforesaid,  and  un- 
der and  in  accordance  in  all  respects  with 
said  contract  between  it  and  the  said  Camer- 
oa,  the  town  (according  to  the  allegatlcms  of 
the  bill),  "continuously  from  the  25th  day  of 
June,  1889,  and  before,*'  collected  in  reser- 
voirs, on  its  said  one-acre  parcel  of  land,  all 
the  water  which  flowed  from  said  Cameron 
spring,  except  such  as  was  used  on  the  said 
Cameron  land  in  supplying  the  dwelling 
house  and  outbuildings  of  the  said  Cameron 
located  on  said  Oameroti  land  with  the  water 
there  used,  drawn  from  -the  dlsdiarge  pipe 
places  provided  by  the  tx>wn  in  accordance 
with  said  contract,  and  the  water  collected 
in  said  reservoirs  as  aforesaid  has  been  taken 
by  the  town  and  conducted  in  pipes  from  said 
reservoirs  for  some  distance  to  the  town  of 
Gordonsville,  and  thus  diverted  from  the  nat- 
ural channel  of  the  stream,  and  has  been 
used  for  municipal  purposes  and  in  supply- 
ing the  inhabitants  of  the  town  with  water. 
That  this  use  of  such  water  by  the  town  has 
been  a  necessary  use,  the  water  thus  taken 
by  the  town  being  all  needed  for  its  afore- 
said purposes,  and  that  during  such  period 
of  approximately  30  years  before  the  insti- 
tution of  this  suit  the  said  diversion  by  the 
town  of  such  quantity  of  water,  collected  as 
aforesaid  In  its  reservoirs,  "has  been  abso- 
lute and  imrestricted,  ♦  •  •  without  re- 
striction, hindrance,  or  objection,  under  a  val- 
id claim  of  right,  without  Interruption  (and) 
adversely'*;  and  that  "in  dry  seasons  there 
has  been  no  overflow  from  the  reservoirs  <^ 
the  town,  the  needs  of  the  town  having  re- 
quired every  dr(^  of  water  available  from 
said  earing." 

The  following  also  appears  from  the  alle- 
gations of  the  bill : 

Subsequent  to  the  occurrences  above  nar- 
rated the  said  Alexander  Cameron  acquired 
title  to  58  acres  of  the  said  residue  of  the 
Weaver  land  and  added  it  to  his  holding  <^ 
the  original  Cameron  land  aforesaid.  This 
58  acres  lay  adjacent  to  the  original  Camer- 
on land,  extending  in  a  southwesterly  direc- 
tion from  the  southern  end  of  the  town  lot, 
along  the  eastern  line  of  the  original  Camer- 
on land  in  that  locality.    This  58  acres  also 
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extended  In  an  easterly  direction  along  the  |     Other  material  matters  are  referred  to  in 
whole  of  the  southern  end  of  the  town  lot  and 
thence   along  its   eastern    side  to  the   said 
stream  and  to  the  east  of  such  lot,  so  an  to 


constitute  a  portion,  at  least,  of  such  58-acre 
parcel,  lower  riparian  land  with  respect  to 
the  town  lot  and  said  stream. 

The  said  Cameron  did  not  in  his  life- 
time make  any  use  on  said  58-acre  i^rcel 
of  land,  for  any  purpose,  of  any  water  taken 
from  said  stream  above  the  town  lot 

The  said  Cameron  died  in  1915,  and  in 
1916,  in  the  partition  of  his  lands  among  his 
heirs,  the  said  5S-acre  parcel  of  land  became 
the  prDi)erty  of  Mrs.  Zinn,  one  of  his  heirs, 
and  the  said  original  Cameron  land  became 
the  property  of  other  heirs  of  said  Cameron. 

Thereafter  the  api>ellee  built  a  handsome 
residence  on  the  58-acre  parcel  of  land,  lo- 
cated (as  admitted  in  argument  in  the  case) 
350  to  400.  feet  east  of  the  dividing  line  be- 
tween such  parcel  and  the  original  Cameron 
land.  And  thereuiKm  a  controversy  arose 
between  the  town  and  the  appellee  as  to  her 
ri^ght  to  withdraw  water  from  said  stream 
above  the  town  lot  for  use  on  said  58-acre 
tract  (presumably  for  domestic  purposes,  in 
connection  with  her  dwelling  house  afore- 
said). After  such  controversy  arose,  the  ap- 
pellee, by  deed  dated  in  May,  1917.  acquired 
from  the  other  Cameron  heirs  aforesaid  title 
to  a  strip  of  the  original  Cameron  land,  25 
feet  in  width,  containing  forty-two  one-hun- 
dredtfas  of  an  acre,  extending  from  the  center 
of  the  natural  location  of  the  channel  of  the 
stream,  Just  above  the  town  lot,  thence  south- 
westwardly  along  the  original  eastern  line 
of  the  Cameron  land  first  above  mentioned, 
with  the  line  of  the  town  lot  so  far  as  that 
extends  in  that  direction,  thence  with  the  line 
of  tlie  58-acre  tract  aforesaid  where  that 
tract  lies  adjacent  to  the  original  Cameron 
tract  aforesaid.  And  at  the  time  of  the  filing 
of  the  bill  the  appellee  claimed  the  right,  and 
notified  the  town  that,  as  upper  riparian  own- 
er of  the  25-a.cre  strip  of  land  above  men- 
tioned, she  intended  as  a  matter  of  right  to 
withdraw  from  the  stream,  where  such  strip 
of  land  borders  upon  it  and  embraces  a  por- 
ti(m  of  it,  sufficient  water  for  such  purposes 
as  she  saw  fit,'*  as  alleged  in  the  bill,  but  pre- 
sumably, from  the  positions  tf^en  in  the  peti- 
tion  and  in  argument,  for  her  natural  uses 
in  and  about  her  dwelling  house  on  said  58- 
acre  tract,  by  means  of  pipes  laid  from  the 
stream,  thence,  over  the  25-foot  strip  of  land 
and  adjacent  58-acre  parcel,  to  the  dwelling 
house. 

The  town  denies  that  the  appellee  has  any 
right  to  do  this,  claiming  that  this  would  be 
a  diversion,  pro  tanto,  oC  the  water  of  the 
stream  to  the  exclusive  use  of  which  the 
town  is  entitled,  as  it  alleges  as  aforesaid, 
which  would  operate  such  an  irreparable  in- 
Jury  to  the  rights  of  the  town,  as  alleged, 
that,  in  equity,  as  the  town  claims,  the  in- 
junction prayed  for  should  be  awarded. 


the  opinion  of  the  court 

Shackelford  &  Robertson,  of  Orange,  for 
appellant 

McGuire,  Riely  &  Eggleston,  of  Richmond, 
for  appellee. 


SIMS,  J.  (after  stating  the  facts  as  above). 
The  questions  raised  by  the  assignments  of 
error  will  be  disposed  of  in  their  order  as 
stated  below: 

1.  Is  the  land  owned  by  appellee,  where 
her  dwelling  house  is  located,  riparian  land, 
having  reference  to  that  portion  of  the 
stream  which  is  immediately  above  the  town 
lot  from  which  the  appellee  claims  the  right 
tp  withdraw  water? 

This  question  must  be  answered  in  the  neg- 
ative. 

In  the  note  to  11  L.  R.  A.  (N.  S.)  1062,  this 
Is  said: 

"According  to  the  weight  of  authority,  ripa- 
rian land  is,  in  any  event  limited  in  its  extent 
by  the  watershed  of  the  stream;  in  other 
words,  lands  beyond  the  watershed  cannot  be 
regarded  as  riparian,  though  part  of  a  single 
tract,  held  in  a  common  ownership,  which 
borders  apon  the  stream." 

The  following  cases  are  dted  by  the 
learned  annotator  to  sustain  this  note,  name- 
ly: Chauvet  v.  Hill,  98  Cal.  407,  28  Pac. 
1066;  Southern  California  Invest.  CJo.  v.  Wil- 
shire,  144  Cal.  68,  77  Pac.  767;  Bathgate  v. 
Irving,  126  Cal.  135,  58  Pac.  442.  77  Am.  St. 
Rep.  158 ;  Watkins  Land  Co.  v.  Clem^its,  98 
Tex.  578,  86  S.  W.  733,  70  L.  R.  A.  964,  107 
Am.  St  Rep.  653;  Lux  v.  Haggin,  69  Cal.  255, 
4  Pac.  919,  10  Pac.  674;  Boehmer  v.  Big  Rock 
Irr.  District  117  Cal.  19,  48  Pac.  908 ;  Craw- 
ford Co.  V.  Hathaway,  67  Neb.  325,  93  N. 
W.  781,  60  L.  It  A.  889,  108  Am.  St.  Rep. 
647.  An  examination  of  these  authorities 
discloses  that  they  sustain  the  text  of  the 
note  above  quoted.  See,  also,  the  principal 
case  to  which  said  note  is  In  annotation, 
namely,  Anaheim  Union  Water  O).  v.  Fuller, 
150  Cal.  327,  88  Pac.  078,  11  L.  R.  A.  (N.  S.) 
1062,  and  2  Famham  on  Waters  and  Water 
Rights,  pp.  1571-1573,  which  also  sustain  the 
text  of  such  note. 

In  Anaheim  Union  Water  Co.  v.  Fuller. 
Just  cited,  this  is  said: 

"The  principal  reasons  for  the  rule  confining 
riparian  rights  to  that  part  of  lands  bordering 
on  the  stream  which  are  within  the  watershed 
are  that,  where  the  water  is  used  on  such  land, 
it  will,  after  such  use,  return  to  the  stream, 
80  far  as  it  is  not  consumed,  and  that,  as  the 
rainfall  on  such  land  feeds  the  stream,  the 
land  is,  in  consequence,  entitled,  so  to  speak, 
to  the  use  of  the  waters." 

In  2  Famham  on  Waters  and  Water 
Rights,  8  463a,  pp.  1571,  1572,  this  is  said : 

"What  is  riparian  land?  It  being  established 
that  the  right  to  use  the  water  of  the  stream 
is    dependent    solely    upon   the    ownership    of 
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land  wbicli  is  tn  contact  with  the  stream,  it  be- 
comes necessary  to  determine  what,  in  fact,  is 
riparian  land.  This  question  is  not  entirely 
free  from  difficulty.  There  are  several  things 
upon  which  the  answer  to  the  question  might 
be  made  to  turn.  The  first  and  most  important 
is  the  natural  confi^ration  of  the  country 
through  which  the  stream  flows,  so  that  all 
land  witliin  the  watershed  which  lies  in  such  a 
manner  that  the  drainage  from  it  finds  its  way 
into  the  stream  might  be  regarded  as  riparian 
land.  But  a  rule  which  would  recognize  such 
a  vast  extent  of  territory  as  riparian  land 
would  be  almost  as  destructive  of  the  right  of 
the  riparian  owner  as  a  rule  which  would  per- 
mit any  one  who  could  gain  access  to  the  water 
to  make  use  of  it.  Such  a  rule  not  only  would 
permit  the  consumption  of  the  water  near  its 
source  of  supply,  but  it  would  result  in  conflicts 
between  landowners  as  to  rights  of  way  and 
the  construction  of  the  necessary  apparatus  to 
make  the  water  available.  Another  criterion 
for  determining  what  is  riparian  land  might 
be  the  land  which  is  in  possession  of  one  per- 
son whose  holdings  actually  extend  so  as  to 
come  in'  contact  with  the  water.  This  test, 
in  some  casea,  might  be  too  broad,  because  part 
of  the  land  might  lie  out  of  the  natural  water- 
shed of  the  stream,  and  therefore  be  outside 
of  the  boundaries  established  by  nature  for  ri- 
parian ownership.  The  criterion  which  more 
nearly  meets  the  necessities  of  the  case  is  the 
rule  that  all  land  must  be  regarded  as  riparian 
which  ig  within  the  natural  watershed  of  the 
stream,  the  title  to  which  is  in  one  owner  and 
the  boundaries  of  which  have  been  established 
in  accordance  with  the  requirements  of  the  con- 
ditions which  will  best  serve  the  interests  of 
individual  landowners.  •  •  •  The  watershed 
should  certainly  form  a  limit  beyond  which  the 
riparian  rights  cannot  be  claimed;  but  there 
is  a  question  whether  or  not  that  limit  is  not 
too  wide.  Much  may  depend  upon  the  charac- 
ter of  the  stream.  A  river  of  large  volume 
might  appropriately  supply  the  needs  of  the 
population  living  within  its  watershed,  while  a 
small  stream  could  be  used  only  by  those  living 
on  its  immediate  bank.  The  most  satisfactory 
rule  is  that  the  parcels  of  land  should  be  re- 
garded as  riparian  so  far  as  their  location  with 
reference  to  the  stream  has  indicated  where 
their  boundary  should  be  fixed,  so  that  all  that 
parcel  which  is  regarded  as  one  tract  should 
be  regarded  as  riparian,  leaving  the  question 
of  the  extent  of  the  use  which  may  be  made  of 
the  water  to  the  rules  regulating  the  relative 
rights  of  owners  on  the  stream.  Under  this 
rule  the  boundaiy  of  riparian  land  is  restricted 
to  land  the  title  to  which  ia  acquired  by  one 
transaction." 

See,  to  the  same  elTect,  notes  in  9  Ann.  Cas. 
1235,  1236,  and  Ann.  Cas.  1013E,  700.  See, 
also,  Stratton  v.  Hermon  School,  216  Mass. 
83,  103  N.  E.  87,  49  L.  R.  A.  (N.  S.)  57,  Ann. 
Cas.  1915A,  768. 

In  the  case  of  Anaheim  Union  Water  Co. 
V.  Fuller,  supra,  150  Cal.  827,  88  Pac.  978, 
11  L.  R.  A.  (N.  S.)  1062,  it  Is  said  that— 

"Where  two  streams  unite,  •  •  •  the  cor- 
rect rule  to  be  applied,  in  regard  to  the  riparian 
rights  therein,  is  that  each  is  to  be  considered 
as  a  separate   stream,   with  regard  to  lands 


abutting  thereon  above  the  junction,  and  that 
land  lying  within  the  watershed  of  one  stream 
above  that  point  is  not  to  be  considered  as 
riparian  to  the  other  stream.** 

Tn  case  of  Miller  v.  Baker,  68  Wash.  U\ 
122  Pac.  604  (a  snlt  for  injunction),  the  loca- 
tions of  the  lands  of  the  plaintiffs  and  de- 
fendants with  respect  to  the  stream  and  eacii 
other  were  practically  the  same  as  the  loca- 
tions with  respect  to  those  particulars  of  tlie 
town  lot  and  appellee's  58-acre  tract  in  the 
case  before  us.  In  that  case  the  land  of  tlie 
defendants  abutted  on  the  stream  below  the 
land  of  the  plaintiffs,  and  thence  extended 
along  adjacent  to  and  on  above  the  plaintiff's 
land,  but  away  from  the  stream  after  de- 
fendants' land  reached  the  plaintiffs'  land. 
And  in  the  opinion  of  the  court  this  is  said : 

"We  find  it  unnecessary  to  decide  at  this 
time  whether  the  defendants'  lands  are  all  ri- 
parian to  this  stream.  For  the  purposes  of 
this  case  it  may  be  conceded  that  they  are 
riparian.  But  it  is  clear  that,  if  the  whole  tract 
owned  by  the  defendants  is  riparian  land,  this 
is  so  because  the  stream  crosses  the  tract 
at  a  point  in  the  extreme  southeast  comer 
thereof  [below  the  plaintiffs'  landl.  The  stream 
does  not  tduch  the  defendants'  lands  at  any 
other  point.  The  tract  is,  therefore,  riparian 
to  the  stream  at  that  point  only.  The  mere 
fact  that  a  tract  of  land  touches  a  stream  at 
one  point  does  not  make  such  land  riparian 
at  other  points  on  the  stream  or  to  the  whole 
of  the  stream.  The  riparian  right  of  such 
land,  or  the  owners  thereof  [the  court  having 
reference  to  the  right  of  withdrawing  water 
from  the  stream],  is  confined  to  the  points 
where  the  land  abuts  upon  the  stream.' 
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There  are,  therefore,  under  the  above-men- 
tioned  authorities,  two  limitations  upon  the 
extent  away  from  the  borders  of  a  stream  to 
which  land  held  by  one  ownership  can  be  con- 
sidered as  riparian;  one,  the  broader  limita- 
tion, that  the  land  in  question  in  a  particular 
case,  to  be  riparian,  must,  as  one  essential 
condition  of  fact,  be  located  on  the  watershed 
of  that  portion  of  the  stream  which  is  in 
question ;  the  other  (which  is  a  limitation  up- 
on such  broader  limitation)  that  the  land  is 
restricted  to  that  to  which  the  title  was  ac- 
quired by  one  transaction.  As  appears  also 
from  such  authorities,  according  to  their 
holding,  the  latter  limitation  is  itself  still 
further  curtailed  by  the  further  limitation 
that  the  land  cannot  be  considered  as  ripari- 
an in  any  event  beyond  the  extent  of  the 
bounds  of  the  grant  from  the  commonwealth. 
So  that,  as  said  in  Anaheim  Union  Water  Go. 
V.  Fuller,  supra,  150  Cal.  327,  88  Pac.  978,  11 
L.  R.  A.  (N.  S.)  1062 : 

"If  the  owner  of  a  tract  abutting  on  a  stream 
conveys  to  another  a  part  of  the  land  not  con- 
tiguous to  the  stream,  he  thereby  cuts  off 
the  part  so  conveyed  from  all  participation  in 
the  use  of  the  stream  and  from  riparian  rights 
therein,  unless  the  conveyance  declares  the  con- 
trary. Liand  thus  conveyed  and  severed  from 
the  stream  can  never  regain  the  riparian  right. 
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although  it  may  thereafter  be  reconyeyed  to 
the  person  who  owdb  the  part  abutting  on  the 
stream,  so  that  the  two  tracts  are  again  held 
in  one  ownership." 

The  position  is  taken  in  argnment  for  ap- 
pellee that — 

"AH  of  the  cases  cited,  in  which  riparian 
rights  were  restricted  to  land  acquired  by  a 
single  entry,  involved  land  acquired  by  original 
government  grant;  and  the  cases  arose  in 
Western  states,  where  the  common-law  doc- 
trine as  to  property  in  natural  streams  was 
held  to  be  inapplicable,  and  it  is  insisted  that 
such  have  no  force  in  Virginia,  where  the  com- 
mon-law rules  have  never  been  questioned." 

In  this  connection  it  should  be  said  that  it 
appears  from  the  decisions  of  the  states  re- 
ferred to  that  the  holding  in  question  was 
based;  in  part  at  least,  on  the  common-law 
doctrine  referred  to,  which  is  expressly  held 
to  be  in  force  in  those  states.  See  Lnx  v. 
Haggin,  Crawford  C3o.  v.  Hathaway,  and 
Watklns  Land  Co.  v.  Clements,  supra,  for  the 
holding  that  such  common-law  doctrine  is 
in  force  In  the  Western  states  in  question. 
But  it  is  true  that  these  decisions  in  the  par- 
ticular Just  mentioned  are  largely  influenced, 
as  appears  therefrom,  by  the  consideration 
of  the  policy  of  the  federal  and  such  West- 
em  state  governments  with  respect  to  confin- 
ing the  grants  of  land  to  any  one  individual 
to  a  limited  quantity  of  land. 

However,  in  view  of  the  location  of  the 
dwelling  house  of  the  appellee  with  respect  to 
the  watershed  of  that  portion  of  tlie  stream 
in  question  in  the  case  before  us,  at  which 
dwelling  the  appellee  claims  the  rl^t  to  use 
the  water,  it  is  unnecessary  for  us  to  con- 
sider the  question  whether  the  land  on  which 
the  dwelling  house  is  located  is  or  is  not  ri- 
parian land,  because  of  the  fact  that  it  was 
not  acquired  by  one  and  the  same  transaction 
by  which  the  title  to  the  Cameron  land  was 
originally  acquired.  For,  as  we  have  seen, 
if  such  land  is  not  on  the  watershed  of  that 
portion  of  the  stream  which  is  above  the 
town  lot,  and  if  the  residue  of  such  tract  of 
the  appellee's  land  abuts  on  the  stream  only 
at  a  location  below  the  town  lot,  it  can,  at 
most,  be  regarded  only  as  lower  riparian  land 
as  compared  with  the  town  lot,  and  cannot 
be  held  to  be  riparian  at  the  aforesaid  loca- 
tion above  the  town  lot,  regardless  of  wheth- 
er the  title  to  It  and  the  other  land  of  the 
appellee  was  or  was  not  acquired  in  one 
transaction  within  the  meaning  of  the  deci- 
sions on  that  subject  aforesaid.  As  we  shall 
presently  set  out  in  more  detail,  the  dwell- 
ing house  land  of  the  appellee  is  not  on  the 
watershed  just  mentioned,  and  can  there- 
fore, at  most,  be  regarded  only  as  lower  ri- 
parian land  as  oompaied  with  the  town  lot 
aforesaid. 

[1]  Hence  we  do  not  wish  to  be  construed 
as  approving  or  disapproving  in  this  opinion 
of  the  doctrine  embodied  in  the  limitations 
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above  mentioned  otitier  tban  the  aforesaid 
broader  limitation.  We,  however,  do  approve 
of  the  doctrine  of  the  last-named  limitation 
(to  wit,  that  the  land  in  question  In  a  par- 
ticular case,  to  be  riparian,  must,  as  one  es- 
sential condition  of  fact,  be  located  on  the 
watershed  of  that  portion  of  the  stream 
which  is  in  question),  and  it  Is  decisive 
against  the  appellee  of  the  question  of  wheth- 
er her  dwelling  house  land  is  riparian  at  the 
location  on  «the  stream,  above  the  town  lot, 
at  which  tlie  appellee  claims  the  right  to 
withdraw  the  water. 

[2]  As  a  matter  of  fact,  as  appears  before 
us  as  aforesaid,  the  dwelling  house  land  Is 
located  850  to  400  feet  east  of  the  original 
Cameron  land's  eastern  boundary  line,  where- 
as the  town  lot  extends  in  width  only  175 
feet  east  of  such  Cameron  land  line  where 
that  line  crosses  the  stream.  The  dwelling 
house  land  therefore  Is  opposite  a  point  on 
the  stream  175  to  225  feet  below  the  town 
lot  and  reservoirs,  and  hence,  as  determined 
by  its  natural  location,  the  dwelling  house 
land  of  appellee  is  normally  not  upon  the 
watershed  of  the  stream  above  the  town  lot, 
but  upon  the  watershed  below  such  lot  That 
this  normal  situation  conforms  to  the  fact 
appears  from  the  position  taken  for  the  town 
in  the  petition  for  appeal,  that  any  surplus 
of  water  not  used  at  said  dwelling  house  will 
return  to  the  bed  of  the  stream  below  the 
town  lot,  which  is  not  controverted  in  argu- 
ment for  the  appellee. 

There  seems  to  be  but  one  reported  deci- 
sion not  in  accord  with  the  above-mentioned 
authorities,  and  that  is  the  case  of  Jones  v. 
Conn,  39  Or.  80,  64  Pac.  855^  66  Pac.  106Sy 
87  Am.  St  Rep.  684,  54  L.  R.  A.  630,  which 
is  approved  in  Clark  v.  Allaman^  71  E^an.  206, 
80  Pac.  571,  70  L.  R.  A.  971.  988.  and  cited  In 
40  Cyc.  558,  559,  where  the  doctrine  of  that 
case  is  stated.  See  the  comment  on  the  Jones 
V.  Conn  Case  in  note  to  2  Famham  on  Wa- 
ters and  Water  Rights,  p.  1573. 

Since  the  dwelling  house  land  of  appel- 
lee cannot  be  regarded  as  riparian  with  re- 
spect to  the  portion  of  the  stream  above  the 
town  lot,  from  which  location  appellee  claims 
the  right  to  withdraw  the  water,'  this  brings 
us  to  the  next  question  for  our  decision  and 
that  is  this: 

[8]  2.  Has  the  appellee  the  right  to  use,  mi 
her  nonriparian  dwelling  house  land,  water 
rights  incident  to  the  25-foot  strip  of  Cam- 
eron land,  which  is  riparian  to  the  portion  of 
the  stream  above  the  town  lot,  from  which 
location  appellee,  claims  the  right  to  with- 
draw the  water? 

This  question  must  be  answered  in  the 
negative. 

The  English  doctrine  on  the  subject  is  un- 
questionably to  this  effect  See  note  to  22 
L.  R.  A.  (N.  S.)  383  et  seq.,  and  especiaUy  the 
cases  there  cited  of  Swindon  Waterworks  Go. 
V.  Wilts  &  B.  Canal  Nav.  Co.,  L.  R.  7  H.  U 


514 


106  SOUTHEASTERN  REPORTER 


705,  and  McCartne^  ▼•  Londenderry,  etc., 
R.  Co.  (1904)  A.  C.  301. 

The  English  doctrine,  -as  usually  stated, 
Is  that  the  upper  riparian  owner  cannot 
rightfally  divert  to  nonriparlan  land  water 
whicli  he  had  the  right  to  use  on  the  upper 
riparian  land,  but  which  he  does  not  so  use. 

To  the  same  effect  Is  the  holding  of  the 
American  cases  of  Williams  v.  Wadsworth, 
51  Conn.  277,  Crawford  v.  Hathaway,  supra, 
67  N^.  325,  03  N.  W.  781,  60  L.  R.  A.  889, 
108  Am.  St.  Rep.  647,  and  Gould  v.  Eaton, 
117  Oal.  5.%,  49  Pac.  577,  38  L.  R.  A.  181. 

As  said  In  the  last-cited  case: 

"The  superior  proprietor  cannot,  however, 
divert  to  nonriparian  lands  the  water  which 
he  would  have  a  right  to  use  *  *  •  but 
which  he  does  not  In  fact  use.  ♦  •  •  If  he 
does  not  in  fact  uae  any  of  the  water  himself, 
the  inferior  proprietor  has  a  right  to  the  flow 
of  the  entire  stream." 

In  2  Famham  on  Waters  and  Water 
Rights,  this  is  said: 

**Diversi<m  for  Uae  of  Nonriparian  Land.-^ 
As  was  seen  during  the  discussion  of  the  ques- 
tion of  the  right  to  use  the  waters  from  the 
stream,  there  is  no  right  to  use  It  on  nonri- 
parian land.  This  rule  makes  the  diversion 
of  water  for  use  there  illegal.  *  *  *  There 
are  some  exceptions  to  the  rule  thus  broadly 
stated.  *  *  *  To  give  the  lower  owner  a 
ground  of  complaint  the  quantity  taken  to  the. 
nonriparian  land  must  be  sufficient  to  inflict  a 
perceptible  injury  on  him,"  citing  both  English 
and  American  cases. 

The  English  case  of  Earl  of  Sandwich  v. 
Great  Northern  Ry.  Co.,  L.  R.  10,  Ch.  Dlv. 
707,  cited  and  relied  on  for  appellee,  was 
expressly  disapproved  in  the  later  case  of 
McCartney  v.  Londenderry,  etc.,  R  Co.,  su- 
pra (1904)  A.  C.  801. 

In  regard  to  the  case  of  Stonegap  Colliery 
Co.  V.  Hamilton,  119  Va.  271,  89  S.  E.  305, 
Ann.  Cas.  1917E,  60,  cited  and  relied  on  for 
appellee  to  sustain  the  position  that  this  court 
has  held  that  the  owner  of  two  contiguous 
tracts  of  land  may  recover  damages  to  both 
tracts  due  to  the  destruction  of  a  spring  on 
one  of  the  tracts,  this  should  be  said:  The 
opinion  in  the  case  does  not,  nor  does  the 
declaration,  disclose  the  fact  now  to  be  men- 
tioned; but  as  apjiears  from  the  brief  for 
plaintiff,  which  is  not  controverted  in  this 
particular,  the  spring,  for  the  destruction  of 
which  damages  were  allowed,  flowed  in  its 
natural  channel  from  the  one  tract  to  the 
other,  both  tracts  being  riparian.  Hence  the 
case  is  not  in  point  in  the  case  now  before 
us. 

There  is  more  seeming  divergence  in  the 
holding  of  the  American  cases  on  the  sub- 
ject under  consideration  than  there  is  among 
the  English  decisions,  as  appears  from  the 
following  American  cases  cited  and  relied 
on  for  appellee,  namely:  E2111ot  v.  Fitzburg 
R.  R.  Co..  10  Cush.  (Mass.)  191,  57  Am.  Dec. 


85;  Stratton  v.  Mt  Harmon  School,  supra* 
216  Mass.  83,  103  N.  E.  87,  49  L.  R.  A.  (N.  S.) 
57,  Ann.  (3aB.  1915A,  768;  Harris  v.  N.  & 
W.  Ry.  CJo.,  153  N.  0.  542,  69  S.  E.  623,  31 
li.  R.  A.  (N.  S.)  543,  138  Am.  St  Rep.  686; 
Atchison,  etc.,  Ry.  Co.  v.  Shriver,  101  Kan. 
257,  106  Pac.  519 ;  and  Jones  v.  Conn,  supra, 
39  Or.  30,  64  Pac.  855,  65  Pac.  1068,  87  Am. 
St.  Rep.  634,  54  L.  R.  A.  630.  in  which  Glllls 
V.  Chase,  67  N.  H.  161,  31  Atl.  18.  68  Am. 
St  Rep.  645,  is  cited  and  quoted  from. 
See,  also,  Jones  v.  Acqueduct,  62  N.  H.  488. 
But  this  divergence  is,  we  think,  more  seem- 
ing than  real. 

These  American  cases  hold,  or  are  based 
upon  the  principle,  that  while,  accurately 
speaking,  the  English  doctrine  referred  to 
above  Is  correct,  still  in  an  action  for  dam- 
ages or  suit  for  injunction  by  a  lower  against 
an  upper  riparian  landowner  for  wrongful 
diversion  of  water  by  the  latter,  either  upon 
the  upper  riparian  land  or  therefrom  to  non- 
riparian land,  the  plaintiff,  in  order  to  pre- 
vail, must  show  some  substantial  actual  dam- 
age occasioned  by  the  diminution  of  the  quan- 
tity of  the  water  which  the  plaintiff  has  the 
right  to  use,  or  (In  cases  of  suits  for  injunc- 
tion) threatened  damages,  by  the  claim  of 
right  of  the  defendant  and  his  conduct  in 
asserting  same  being  of  such  character  as 
to  set  in  motion  the  running  of  the  prescrip- 
tive period  against  the  right  of  the  plaintiff, 
so  that  in  time  such  right  would  be  barred 
by  prescription  unless  the  Injunction  Is 
awarded.  This,  of  course,  Is  a  proper  guall- 
flcation  of  the  English  doctrine  as  stated 
above,  for,  as  pointed  out  by  Chief  Justice 
Shaw  in  the  opinion  of  the  court  in  Elliot 
V.  Fitzburg  R.  R.  Co.,  supra,  10  Cush.  (Mass.) 
191,  57  Am.  Dec.  85,  and  as  is  said  in  Strat- 
ton V.  Mt  Harmon  School,  supra,  216  Mass. 
at  page  88,  103  N.  B.  at  page  89,  49  L.  R. 
A.  (N.  S.)  at  page  61,  Ann.  Cas.  1916A,  at 
page  771: 


t* 


'Any  other  conclusion  ♦  •  ♦  would  lead 
to  the  absurd  result  that  every  riparian  pro- 
prietor from  near  the  source  of  a  river  or  any 
of  its  confluents  to  the  sea  could  maintain  an 
action  and  recover  nominal  damage  for  an  ab- 
straction and  diversion  so  trifling  as  to  be  be- 
yond the  possibility  of  ever  causing  actual  in- 
jury." 

But  the  English  doctrine  does  not,  in  truth, 
differ  from  the  holding  of  the  American  cases 
above  referred  to  with  respect  to  the  quali- 
fication just  mentioned.  That  qualification 
Is  recognized  by  the  English  cases  afore- 
said. See  Swindon  Waterworks  Co.  v.  Wilts, 
etc.,  Co.,  supra,  L.  R.  7  H.  L.  at  p.  705 ;  also 
Norbury  v.  Kltdiin,  9  Jur.  N.  S.  132,  dted 
for  appellee,  in  which  latter  case  the  flow 
of  the  stream  was  60,000  gallons  and  only 
6,000  gallons  were  diverted  by  the  upper 
riparian  proprietor  to  nonriparian  land,  leav- 
ing the  plaintiff,  the  lower  riparian  owner, 
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an  ample  supply  of  water  in  quantity  for 
the  uses  of  It  to  which  he  was  entitled. 

It  would  seem,  therefore,  that  there  is,  in 
truth,  no  distinctly  English  or  American  doc- 
trine on  the  subject  under  consideration,  and 
that  the  doctrine  is  one  and  the  same  in  both 
jurisdictions,  being  subject  in  both  to  the 
qualification  aforesaid. 

Further:  It  is  plain  that  the  qualification 
mentioned  does  not  confer  upon  an  upper 
riparian  owner  the  right  to  use,  on  nonripari- 
an  land,  water  rights  incident  to  the  owner- 
ship of  upper  riparian  land ;  such  qualifica- 
tion being  primarily  concerned  with  and 
directly  affecting  mer^y  the  extent  of  the  re- 
lief to  which  a  lower  riparian  owner  is  enti- 
tled, who  complains  of  the  threatened  or  ac- 
tual diversion  by  an  upper  riparian  owner  of 
water  for  use  on  nonriparian  land. 

This  brings  us  to  the  next  and  sole  re- 
maining question  for  our  consideration, 
namely: 

3.  What  is  the  extent  of  the  relief  to 
which  the  town  is  entitled  in  the  case  be- 
fore us? 

As  we  have  seen  above,  the  threatened  un- 
restricted diversion  of  water  by  the  appellee 
must  be  regarded  as  wrongful.     But: 

[4]  As  appears  from  the  authorities  above 
referred  to  (and  especially  from  the  Ameri- 
can cases),  and  as  results  from  the  applica- 
tion of  the  principles  involved,  the  extent 
of  the  relief  to  which  the  town,  as  plaintiff, 
in  such  a  case  as  that  before  us,  is  entitled, 
is  measured  by  the  extent  of  the  right  the 
plaintiff  has  to  the  use  of  the  water.  Relief 
by  injuncticm  being  sought  by  the  town,  that 
right  of  use  of  the  water,  to  the  extent  that 
it  exists,  should  be  protected  from  all  sub- 
stantial injury,  whether  actual  or  threa- 
tened, by  the  wrongful  continuous  diversion 
of  the  water  by  the  upper  riparian  owner. 
Beyond  this  the  court  will  not  go  to  the  re- 
lief of  the  plaintiff,  whatever  may  be  the  lack 
of  abstract  right  in  the  upper  rii>arian  owner 
to  divert  the  water. 

Now  the  case  before  us,  as  made  by  the  al- 
legations of  the  bill,  is  not  one  in  which  the 
plaintiff,  the  town,  will  suffer  no  actual  dam- 
age and  will  not  have  the  running  of  the  pre- 
scriptive period  set  in  motion  and  running 
against  it,  if  the  appellee  is  allowed  to  locate 
and  insert  her  pipes  and  proceed  to  with- 
draw at  all  times  the  water  she  demands  un- 
der the  claim  of  right  aforesaid.  If  this 
were  a  case  In  which,  notwithstanding  such 
action  of  the  appellee,  there  would  be  still 
left  flowing  in  the  stream  a  sufficient  quanti- 
ty of  water  (the  quality  not  being  drawn  in 
question  in  the  case)  to  supply  the  town  at 
all  times  with  all  the  water  it  has  acquired 
the  right  to  use,  the  court  below  might  prop- 
erly have  declined  to  decide  the  issue  of  right 
raised  between  the  parties  to  the  suit  and 
might  have  properly  refused  to  award  the  J  sive  right  to  the  use  of  the  w^ter  to  the  ex- 


injunction.   But  duch  is  not  the  case  made  by 
the  bill. 

[6-8]  It  is  true  that  the  right  of  the  town, 
as  a  riparian  owner,  to  the  use  of  the  water 
of  the  stream,  is,  under  the  authorities  above 
mentioned,  limited  to  uses  on  its  one-acre 
lot,  and,  as  an  original  proposition,  it  had 
no  more  right  to  divert  any  water  not  used 
on  this  riparian  lot  to  the  town  Itself  {o. 
nonriparian  locality)  than  the  appellee  has 
to  divert  to  her  dwelling  house  land  water 
not  used  on  her  riparian  Cameron  land.  It 
is  also  true,  as  we  think,  that  the  Weaver 
deed  to  the  town  did  not  confer  upon  it  the 
right  to  the  use  of  any  more  water  from  the 
stream  than  was  incident  to  the  ownership 
of  the  one-acre  lot  It  is  also  true  that  the 
contract  of  the  town  with  the  said  Alexan- 
der Cameron  did  not  divest  or  deprive  him, 
or  the  appellee,  as  his  heir  or  as  grantee 
of  the  25-foot  strip  of  the  land  from  bis  oth- 
er heirs,  of  the  riparian  right  claimed  by  ap- 
pellee, if  the  said  Camenm  or  the  appellee 
would  otherwise  have  possessed  it  It  is  al- 
so further  true,  as  urged  in  argument  for  ap- 
pellee, that  the  adverse  uses  of  the  water 
by  the  town  as  lower  riparian  owner  has 
not  conferred  upon  the  towti  any  right  there- 
to by  prescription,  as  against  upper  riparian 
owners.  As  said  in  SO  Im.  &  Bng.  Enc  of 
Law  (2d  Ed.)  p.  ^65: 

"A  lower  riparian  owner  cannot,  by  prescrip- 
tion, acquire,  as  against  an  upper  riparian  own- 
er, the  right  to  divert  the  water  course,  as  the 
upper  owner  cannot  be  injured  by  such  diver- 
sion and  therefore  has  no  legal  ground  to  ob- 
ject thereto."  ^ 

No  cause  of  action  ever  arises  in  such 
case  in  favor  of  the  upper  against  the  lower 
riparian  owner,  so  as  to  commence  the  run- 
ning of  the  prescriptive  period. 

[9]  But,  upon  the  facts  alleged  in  the  bill, 
the  town  by  its  adverse  collection,  dominion, 
and  control  of  all  the  water  of  the  stream 
which  flowed  down  to  its  said  lot,  and  its  ad- 
verse diversion  and  use  of  all  the  water  it  has 
been  diverting  under  claim  of  right  for  much 
longer  than  the*  prescriptive  period  before 
this  suit  was  instituted,  has  acquired  by 
prescription  a  substantial  right  against  all 
lower  riparian  landowners  (and  hence  a 
vested  right)  to  the  exclusive  use  of  the  wa- 
ter to  that  extent,  which  ri^ht  would  be  in- 
terfered with  by  the  unlimited  exercise  of 
the  right  claimed  by  the  appellee  aforesaid. 
So  that,  tf  all  injunctive  relief  to  the  town 
were  denied  the  town  would  sustain  substan- 
tial damage,  as  appears  from  the  allegations 
of  the  bill,  in  times  of  drought,  from  the 
aforesaid  threatened  action  of  the  appellee; 
and,  besides,  such  action,  if  not  restrained  to 
some  exteat,  would  set  in  motion  the  running 
of  the  prescriptive  period  against  the  town, 
which  would  in  time  bar,  pro  tanto,  its  exclu- 


516 


106  SOUTHBASTERN  BOPOBTEB 


(Va. 


tent  that  It  has  1)y  prescription  acquired  the 
right  to  use  it 

The  case  of  Williams  v.  Wadsworth,  su- 
pra,  61  Conn.  277,  in  which  the  plaintiff  was 
held  to  be  entitled  to  an  injunction,  is,  in 
essential  particulars,  on  all  fours  with  the 
case  before  us;  We  do  not  mean  by  this  cita- 
tion that  we  approve  of  all  that  is  said  in 
the  opinion  in  the  case,  but  its  holding  in  re- 
sult seems  to  us  to  conform  to  correct  prin- 
ciples. In  that  case  the  plaintiff,  on  land 
acquired  for  that  purpose,  built  and  main- 
tained a  dam  across  a  small  stream,  and,  for 
a  longer  period  than  what  was  held  in  that 
case  to  be  the  prescriptive  period,  diverted 
as  much  water  as  would  run  through  a  two- 
Inch  pipe  to  his  farm,  about  half  a  mile  dis- 
tant, no  part  of  which  was  riparian,  for  use 
on  sndi  farm  and  also  for  sale  to  other  per- 
sons. The  stream  in  winter  seasons  was  of 
considerable  size,  containing  a  volume  of  wa- 
ter largely  in  excess  of  that  which  plaintiff 
had  acquired  the  prescriptive  right  to  di- 
vert, but  in  summer  it  was  reduced  in  quan- 
tity in  times  of  drought,  and  when  a  drought 
was  severe  the  flow  of  the  stream  was  re- 
duced to  less  than  what  would  run  through 
plaintiff's  two-inch  pipe.  In  the  report  of 
the  case  it  is  said: 

"In  the  winter  season,  and  in  times  of  heavy 
rains,  [the]  diversion  •  •  •  caused  no  in- 
jury or  damage  to  the  plaintiff;  but  at  times 
in  the  summer  he  has  sustained  injury  by  rea- 
son thereof." 

That  suit  was  instituted  shortly  after  tne 
diversion  by  the  defendant  conunenced.  The 
court  held  that — 

'*The  defendant  should  be  enjoined  against 
such  use  of  the  water  upon  land  not  riparian 
as  will  prevent  the  supply  of  the  plaintiff's  two- 
inch  pipe." 

So  in  the  case  before  us  we  are  of  opinion 
that  the  court  below  erred  in  dismissing  the 
bill  and  in  refusing  aU  injunctive  relief; 
that  the  bill  should  be  retained;  and  that 
upon  the  coming  in  of  the  proof  the  appellee 
should  be  perpetually  enjoined  and  restrain- 
ed from  witlidrawing  the  water  from  the 
location  aforesaid,  or  any  other  above  the 
reservoirs  of  the  town,  in  such  quantity  at 
any  time  as  will  in  any  degree  diminish  the 
quantity  of  water  which  the  proof  may  show 
that  the  town  has  by  prescription  acquired 
the  right  to  divert  for  its  daily  supply. 

The  decree  under  review  will  be  reversed 
and  annulled,  and  the  cause  will  be  remand- 
ed for  further  proceedings  not  in  conflict 
with  the  views  expressed  in  the  above  opin- 
ion. 

iieversed  and  remanded* 

NOTE. 

(Cal.  1807)  Where  two  quarter  sections  were 
granted,  each  by  a  separate  patent,  mere  con- 

£s»For  other  oases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  DlgesU  and  Indexes 


tiguity  cannot  extend  to  one  a  riparian  right 
which  Is  iM;>purtenant  to  the  other,  though  both 
have  come  into  the  possession  of  the  same  per- 
son.—Boehmer  v.  Big  Rock  Greek  Irr.  I>i8t.» 
48  Pac.  908»  117  CaL  19. 

(Neb.  1908)  Land  to  be  riparian  must  have 
the  stream  flowing  over  it  or  along  its  borders. 
—Crawford  Co.  v.  Hathaway,  98  N.  W.  781,  67 
Neb.  325,  60  L.  R.  A.  889,  108  Am.  8t.  Rep. 
647. 

(Or.  1901)  Where  defendant  owned  land  bop* 
dering  on  a  stream,  and  subsequently  acquired 
under  different  grants  lands  adjacent  thereto, 
but  which  were  not  contiguoua  to  the  stream, 
the  lands  subsequently  purchased  were  ripari- 
an.—Jones  V.  Conn,  64  Pac.  855,  89*  Or.  80,  87 
Am.  St.  ]^p.  684,  54  L.  B.  A.  630,  rehearing 
denied  66  Pac.  1068,  89  Or.  80,  87  Anu  St  Rep. 
634,  54  Ix  R.  A.  680. 

(Or.  1901)  Where  defendant's  lands  bordered 
on  a  stream,  the  fact  that  a  part  of  it  extended 
beyond  the  natural  water  shed  of  the  stream  did 
not  prevent  that  part  from  being  riparian  land. 
—Jones  V.  Conn,  64  Pac.  855,  39  Or.  80^  87  Am. 
St.  Rep.  634,  54  L.  R..A.  630,  rehearing  denied 
65  Pac.  1068,  39  Or.  80,  87  Am.  St  Rep.  684,. 
54  L.  R.  A.  680. 

(Tex.)  Lands,  in  order  to  be  riparian  to  m 
stream,  must  be  not  only  within  the  limits  of 
the  original  survey  or  grant  by  the  government, 
but  must  also  be  within  the  watershed  of  such 
stream,  and  actually  touch  its  waters. — (Civ. 
App.  1904)  Clements  v.  Watkins  Land  Co.,  82 
S.  W.  665,  judgment  reversed  Watkins  Land 
Co.  V.  aementa  (1905)  86  S.  W.  783,  98  Tes. 
578,  70  U  R.  A.  964,  107  Am.  St  Rep.  658. 


(129  Va.  481> 

RICHMOND  CEDAR  WORKS  fit  al.  V.  HAR- 
PER et  al. 

(Supreme     Court     of    Appeals     of    Virginia. 

March  17,  1921.) 


1.  Appeal  and  error  ^3»l— Appeal  doea  not 
lie  unless  jurisdictloii  to  entertain  to  eon* 
ferrod  by  Constitution  or  statute. 

An  appeal  from  the  decision  of  an  inferior 
court  or  from  a  special  tribunal  organised  for 
a  special  purpose  does  not  Ue  unless  jurisdic- 
tion to  entertain  such  appeal  is  conferred  by 
Constitution  or  statute. 

2.  Master  and  servant  ^3»4l7(4i/2)— Compen^ 
sation  ease  not  reviewable  after  time  limit.- 

Under  Workmen's  Compensation  Act  § 
61,  there  can  be  no  appeal  from  a  decision  of 
the  Commission  after  the  30  days  allowed 
therefor  have  expired. 

3.  Master  and   aervant  ^=»416V2f   New,   vol.. 
HA  Key-No.  Series— Enforcement  of  com- 
pensation award  provided  for  by  act. 

Workmen's  Compensation  Act,  {  62,  was 
enacted  to  provide  a  means  not  only  of  en- 
forcing an  award  which  had  been  affirmed  on 
appeal,  but  also  all  the  final  awards  of  .the 
Commission   from   which   there   has   been   no 
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appeal,  a«  well  as  aH  agreemenU  between  the 
parties  approved  by  the  CyommissioxL 

4.  Master  and  servant  ^=9417(1)— Supreme 
Court  of  Appeal  without  Jurisdiction  of  ap- 
peal from  industrial  Commission. 

The  Supreme  Court  of  Appeals  is  without 
jurisdiction  to  entertain  an  appeal  from  the 
Industrial  Commission's  award,  unless  pos- 
sibly under  Const.  1902,  |  88,  where  a  con- 
stitutional question  is  raised,  or  there  is  an  at- 
tempt to  exceed  jurisdiction  Justifying  exer- 
cise of  original  jurisdiction  to  issue  the  writ 
of  prohibition;  the  Workmen's  Compensation 
Act,  §§  61  and  62,  providing  exclusive  reme- 
dies for  review,  notwithstanding  the  general 
provisions  in  Code  1910,  §  6336,  for  appeals. 

Error  to  Circuit  Court,  Norfolk  County. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Mary  Lucy  Harper  and 
others  against  the  Richmond  Cedar  Works, 
employer,  and  the  Liberty  Mutual  Insurance 
Company,  insurance  carrier,  to  recover  com- 
pensation for  the  death  of  Leroy  Harper, 
employee.  Compensation  was  adjudged,  and 
employer  and  Insurance  carrier  bring  error. 
On  motion  to  diismiss  writ  of  error.  Dla- 
miased  for  lade  of  Juriadictlon, 

•Venable,  Miller,  Pilcher  &  Parsons,  of  Nor- 
folk, and  Varney  S.  Ward,  of  Richmond,  for 
plaintiffs  in  error. 

Jr.  W.  WUlcox,  of  Norfolk,  for  defendants 
In  error. 

PRENTIS,  J.  The  defendants  In  error, 
the  widow  and  children  of  Leroy  Harper,  de- 
ceased, who  lost  his  life  while  working  as  an 
employee  of  the  Richmond  Cedar  Works, 
were  adjudged  compensation  under  the  Vlp- 
ginia  Workmen's  Compensation  Act  (Acts 
1918,  p.  637).  They  have  moved  to  dismiss  the 
writ  of  error  which  has  been  allowed  In  this 
case,  among  other  reasons,  upon  the  ground 
that  this  court  has  no  jurisdiction  to  review 
the  judgment 

[1]  We  get  little  assistance  from  the  nu- 
merous cases  whldi  have  arisen  it  other  ju- 
risdictions, because  of  the  differing  methods 
of  procedure  and  varying  constitutional  and 
statutory  provisions  regulating  the  right  of 
appeal.  The  general  rules  appear  to  be  well 
settled,  and  it  is  generally  agreed  that  an  ap- 
peal from  the  decision  of  an  Inferior  court  or 
from  a  special  tribunal  organized  for  a 
specific  purpose  does  not  lie,  unless  jurisdic- 
tion to  entertain  such  appeal  is  conferred  by 
Constitution  or  statute.  Generally,  however, 
provision  Is  made  for  appeals  or  writs  of 
error  to  review  such  final  decisions  under 
specified  restrictions  and  limitations. 

In  Fitt  y.  Central  Illinois  Public  Service 
Co.,  273  111.  617,  113  N.  B.  155,  it  is  held  that 
under  section  19  of  the  Illinois  Workmen's 
Compensation  Act  (Laws  1913,  p.  347),  as 
amended  in  1915  (Laws  1915,  p.  408),  the  dr- 


ment  on  the  award  of  the  Industrial  Board, 
has  no  jurisdiction  to  inquire  into  the  ques- 
tion whether  the  Industrial  Board  has  acted 
legally  In  making  the  award,  but  Is  only  au- 
thorized to  enter  judgment  on  the  award,  bo- 
cause  the  statute  provides  other  methods  by 
which  the  action  of  such  Board  may  be  re- 
viewed. 

Bernstein  v.  Brothman,  275  HI.  290,  114 
N.  B.  120,  also  holds  that  the  methods  of  re- 
view provided  by  the  Illinois  act  are  exclu- 
sive, and  that  the  circuit  court,  on  an  appli- 
cation for  a  judgment  on  such  award,  cannot 
inquire  into  the  legality  of  the  action  of  the 
Board. 

In  the  Matter  of  State  Industrial  Com- 
mission, 224  N.  Y.  13,  119  N.  E.  1027,  It  Is 
held  that  the  Court  of  Appeals  of  New  York 
had  no  jurisdiction  to  answer  a  legal  ques- 
tion certified  to  it  by  the  Appellate  Division 
of  the  Supreme  Court,  and  it  is  interesting 
to  note  that  the  court  held  that  such  a  ques- 
tion must  arise  in  a  case  actually  pending  be- 
fore the  Industrial  Commission,  and  could 
not  be  asked  merely  for  the  purpose  of  se- 
curing an  advisory  opinion. 

In  Thaxter  v.  Finn,  178  Cal.  270,  173  Pac. 
163,  it  is  held  that  even  though  an  award  in 
favor  of  an  employee  of  a  subcontractor 
against  the  principal  contractor  would  have 
been  annulled  by  the  Supreme  Court  for 
want  of  power  in  the  Industrial  Accident 
Commission  to  make  it,  if  the  proceedings  to 
review  the  award  had  been  instituted  'within 
the  time  fixed  by  the  statute,  still,  where  no 
proceeding  of  review  has  been  inaugurated 
within  the  time  thus  limited,  the  judgment  is 
not  a  nullity,  but  the  award  is  conclusively 
presiuned  to  be  lawful  and  binding  as  against 
any  kind  of  attack,  collateral  or  otherwise. 
This,  it  is  observed,  is  a  case  where,  if  the 
statute  authorizing  the  review  had  been  fol- 
lowed, the  award  would  have  been  annulled 
because  the  Commission  exceeded  its  juris- 
diction. 

In  Harriss-Irby  Cotton  Ck).  ▼.  State,  81 
Okl.  603, 122  Pac  163,  it  is  said  that  the  Su- 
preme CJourt  of  Oklahoma,  although  It  has 
jurisdiction  to  review  some  of  the  orders  of 
the  State  Corporation  (Commission,  has  no 
such  jurisdiction  to  review  an  order  requir- 
ing a  cotton  gin  to  be  operated  by  its  owner 
for  the  accommodation  of  the  public  at  a  fix- 
ed price,  because  the  statute  under  which  the 
Commission  acted  did  not  provide  for  an  ap- 
peal. 

In  Southern  Ry.  Ck>.  v.  Glenn,  102  Va.  533, 
46  S.  B.  776,  this  is  said: 

"The  benefit  of  appeal  is  a  purely  statutory 
right.  When  parties  come  to  this  court  to 
have  reviewed  the  action  of  a  lower  court, 
their  only  warrant  for  doing  so  is  the  stat- 
ute, and  its  terms  must  be  strictly  complied 
with.    Section  3454  of  the  Code  of  1887  de- 
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case  in  chancery,  wherein  there  is  a  decree  or 
order  adjudicating  the  principles  of  the  cause, 
who  thinks  himself  aggrieved  thereby,  may 
present  a  petition  for  an  appeal  from  such  de- 
cree or  order.  The  person  referred  to  in  this 
statute  has  been  decided  to  be  such  person  as 
was  a  party  to  the  suit  in  the  court  below, 
and  who  was  aggrieved  by  the  decree  therein 
rendered;  and  to  make  him  a  proper  party  to 
an  appeal  these  two  circumstances  must  con- 


cur. 


»» 


In  Tyson  v.  Scott,  116  Va.  243,  81  S.  B.  57, 

the  principle  is  stated  thus  in  the  syllabus: 


<tr 


'The  jurisdiction  of  this  court  rests  wholly 
upon  the  written  law,  and  can  be  exercised 
only  in  obedience  to  the  Constitution  .and  laws 
passed  in  pursuance  thereof.  Statutes  of  limi- 
tation are  deemed  statutes  of  repose,  and  this 
conception  of  such  statutes  applies  with  pe- 
culiar force  to  limitationB  upon  the  right  of 
appeal.  Where  the  Legislature  ha»  prescribed 
the  method  for  the  exercise  of  the  right  of 
appeal,  or  supervision,  such  method  is  er> 
elusive,  and  neither  court  nor  judge  can  modi- 
fy these  rules  without  express  statutory  au- 
thority, and  then  only  to  the  extent  specified.'* 

The  right  of  appeal,  then,  U  clearly  not  a 
vested  right,  but  is  subject  to  legislative  con- 
trol, and  only  exists  if  conferred  by  Consti- 
tution or  statute.  Sullivan  v.  Haug,  82  Mich. 
548,  46  N.  W.  795,  10  L.  R.  A.  263. 

Many  pertinent  eases  from  other  Jurisdic- 
tions may  be  found  cited  in  3  Corpus  Juris, 
p.  274. 

For  the  plaintiffs  in  error  It  is  claimed 
that  the  statutory  authority  which  is  thus 
shown  to  be  necessary  exists,  and  that  it  Is 
found  in  that  portion  of  the  Code  of  1919,  § 
6336,1  which  enumerates  the  classes  of  cases 
in  which  this  court  has  Jurisdiction,  and  con- 
cludes by  authorizing  any  person  thinking 
himself  aggrieved  by  a  final  Judgment,  de- 
cree, or  order,  in  any  civil  case,  to  present  a 
petition,  if  the  case  be  in  chancery,  for  an 
appeal  from  the  decree  or  order,  and  if  not 
in  chancery  for  a  writ  of  error  and  super- 
sedeas to  the  Judgment  or  order  complained 
of;  whereas,  for  the  claimants  it  is  urged 
that  this  statute  does  not  apply  to  su(±i  a 
proceeding  as  this,  and  that  the  remedies 
expressly  provided  by  the  Virginia  Work- 
men's Compensation  Act  are  exclusive. 

^  Sec.  633G.  In  What  Cases  Petitions  for  Appeal, 
Writ  of  Error,  or  Supersedeas  May  b^  Atoarded.-' 
Any  person  who  thinks  himself  aggrieved  by  any 
judgment,  decree,  or  order  in  a  controversy  con- 
cerning the  title  to  or  boundaries  of  land,  the  con- 
demnation of  property,  the  probate  of  a  will,  the 
appointment  or  qualification  of  a  personal  rep- 
resentative, guardian,  committee,  or  curator,  or 
concerning  a  mill,  roadwajr.  ferry,  wharf,  or  land- 
ing, or  the  right  of  the  state,  county,  or  munici- 
pal corporation  to  levy  tolls  or  taxes,  or  Involving 
the  construction  of  any  statute,  ordinance,  or  coun- 
ty proceeding  imposing  taxes,  or  by  any  final  or- 
der. Judgment,  or  finding  of  the  State  Corporation 
Commission,  irrespective  of  the  amount  involved, 
except  the  action  of  the  said  Commission  in  as- 
certaining the  value  of  any  property  or  franchise 
jtt  a  railroad  or  canal  company,  for  the  purpose  of, 


The  sections  of  the  act  immediately  in- 
volved are  sections  61  and  62,  whi(^  are  as 
follows: 

Sec.  61.  AppeaU.^**The  award  of  the  Com- 
mission, as  provided  in  section  fifty-nine,  if 
not  reviewed  in  due  time,  or  an  award  of  the 
Commission  upon  such  review,  as  provided  in 
section  sixty,  shall  be  conclusive  and  binding 
as  to  all  questions  of  fact;  but  either  party  to 
the  dispute  may  within  thirty  days  from  the 
date  of  such  award  or  within  thirty  days  after 
receipt  of  notice  to  be  sent  by  registered  mail, 
of  such  award  but  not  thereaftei;,  appeal  from 
the  decision  of  such  Commission  to  the  circuit 
court  of  the  county  or  corporation  court  of  the 
city  in  which  the  alleged  accident  happened 
or  in  which  the  employer  resides  or  has  his 
principal  office;  or  if  the  cause  bo  in  the  city 
of  Richmond,  then  to  the  circuit  or  law  and 
equity  court  of  said  city ;  the  form  and  manner 
of  said  appeal  shall  be  prescribed  by  the  Su- 
preme Court  of  Appeals  of  Virginia  within 
thirty  daya  after  this  act  takes  effect.  The 
judge  shall  ti^r  and  determine  the  case  within 
thirty  days  afber  the  granting  of  the  appeal  if 
court  be  in  session,  and  if  court  bo  not  in  ses- 
sion the  judge  giwting  such  appeal  shall  hear 
and  determine  the\case  within  thirty  days 
after  the  beginning  o^Nthe  ensuing  term.  The 
Commission,  of  its  'ownw  motion,  may  certify 
questions  of  law  to  the  Sto^wn?  Court  of  Ap- 
peals for  decision  and  deuermination  by  the 
said  court  In  case  of  an  appeal  from  the  de- 
cision of  the  Commission,  or  o€  a  certification 
by  said  Commission  of  questionsV^f  law,  to  the 
Supreme  Court  of  Appeals,  said  ajj^eal  or  cer- 
tification shall  operate  as  a  superwdeas,  and 
no  employer  shall  be  required  to  ma^  payment 
of  the  award  involved  in  said  appeal  or  cer- 
tification until  the  questions  at  issu^  therein 
shall  have  been  fully  determined  in  accordance 
with  the  provisions  of  this  act."  V 

Sec.  62.  Judgment  May  he  Filed,—** An)f  par- 
ty in  interest  may  file  in  the  circuit  or  dorpo- 
ration  court  of  the  county  or  city  in  whic^the 
injury  occurred,  or  if  it  be  in  the  city  of  R»^- 
mond,  then  in  the  circuit  or  law  and  eqiiity 
court  of  said  city,  a  certified  copy  of  a  mem- 
orandum of  agreement  approved  by  the  Oom- 
mission,  or  of  an  order  or  decision  of  the  Com- 
mission, or  of  an  award  of  the  Commission  un- 
appealed  from,  or  of  an  award  of  the  Commis- 
sion affirmed  upon  appeal,  whereupon  said  court 
shall  render  judgment  in  accordance  therewith 
and  notify  the  parties.  Such  judgment  shall 
have  the  same  effect,  and  all  proceedings  in  re- 


taxation  and  assessing  taxes  thereon,  or  any  person 
who  is  a  party  to  any  case  in  chancery  wherein 
there  is  a  decree  or  order  dissolving  an  Injunc- 
tion, or  requiring  money  to  be  paid,  or  the  pos- 
cession  or  title  of  property  to  be  changed,  or  adju- 
dicating the  principles  of  a  cause,  or  any  person 
thinking  himself  aggrieved  by  the  order  of  a  Judge 
or  court  refusing  a  writ  of  quo  warranto,  or  by 
the  final  Judgment  on  said  writ,  or  by  a  final  Judg- 
ment, decree,  or  order  in  any  civil  case,  may  pre- 
sent a  petition,  if  the  case  be  in  chancery,  for  an 
appeal  from  the  decree  or  order;  and  if  not  in 
chancery,  for  a  writ  of  error  or  supersedeas  to  the 
Judgment  or  order,  except  as  provided  in  the  fol- 
lowing section ;  provided,  however,  ^  that  the  com- 
monwealth may  take  an  appeal  from  the  action  of 
the  State  Corporation  Commission  In  all  case^  ir> 
respective  of  the  amount  involved." 
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lation  thereto  shall  thereafter  be  the  same,  as 
though  said  judgment  had  been  rendered  in  a 
suit  duly  heard  and  determined  by  said  court." 

The  questian  thus  presented  requires  a 
careful  con^sideration  of  the  purpose  of  the 
act  as  well  as  of  its  provisions.  Its  general 
purpose  is,  of  course,  well  known.  It  was 
adopted  In  response  to  a  public  sentiment, 
which  is  said  by  the  Industrial  Commission 
of  Virginia  to  have  developed  thus  rapidly: 

'The  first  workmen's  compensation  law  was 
enacted  by  Germany  in  1884.  Since  tnat  time 
compensation  acts  have  been  adopted  by  over 
50  countries,  comprising  all  the  great  industrial 
nations  of  the  world. 

"In  the  United  States,  the  first  general  work- 
men's compensation  act  to  stand  the  test  of 
constitutionality  was  the  New  Jersey  Law  of 
ISP.1.  Similar  laws  have  now  been  adopted  by 
38  states  and  3  territories.  Congress,  in  1916, 
passed  a  compensation  act  covering  all  civil 
employees  in  die  service  of  the  federal  govem*- 
ment. 

"The  widespread  favor  with  which  these  laws 
have  been  received  is  due  to  the  fact  that  they 
are  the  outgrowth  of  natural  conditions,  and 
are  based  upon  principles  which  men  and  wo- 
men have  come  to  regard  as  just.** 

The  Virginia  act  has  features  which  are 
common  to  nearly  if  not  quite  all  such  laws, 
and  has  for  its  humane  purpose  the  providing 
for  all  workmen  coming  within  its  provislcins 
who  are  Injured  during  the  course  of  their 
employment  of  compensation  therefor  which 
is  certain  in  amount  without  deduction. 
The  doctrines  of  contributory  negligence,  as- 
sumed risk,  and  all  of  those  defenses  which 
have  so  frequently  defeated  recoveries,  oc- 
cupied the  time  of  courts,  and  crowded  their 
dockets  are  abolished.  Some  of  these  advan- 
tages are  thus  summarized  by  the  Virginia 
Commission: 

"The  compensation  system  has  many  advan<- 
tages  over  the  common  and  statutory  liability 
laws.  These  advantages  accrue  to  no  one  class, 
but  are  shared  alike  by  employee,  employer,  and 
society  at  large. 

"1.  The  injured  employee  receives  definite 
and  timely  relief  without  the  uncertainty  and 
expense  of  a  lawsuit.  Under  the  older  system 
only  a  small  percentage  of  accidents  were 
compensated,  and  in  many  of  these  cases  the 
compensation  was  totally  inadequate. 

"2.  The  employer  knows  that  the  sums  paid 
by  him,  or  by  his  insurer,  go  directly  and  in 
full  to  his  injured  workmen.  The  elimination 
of  waste  in  the  litigation  of  claims  will  have 
a  material  effect  in  keeping  the  cost  of  com- 
pensation within  reasonable  limits. 

"Moreover,  the  certainty  that  compensation 
will  be  paid  is  conducive  to  the  contentment 
of  the  worker,  and  the  removal  of  friction 
promotes    harmony    and   productive   efficiency. 

"3.  Society  itself  benefits  through  the  elim- 
ination, in  a  large  measure,  of  the  expense  of 
negligence  cases,  estimated  to  consume  from 
one-fifth  to  one-third  of  the  time  and  expense 
of  the  courts,  and  through  the  reduction  of 
poverty  and  destitution." 


WORKS  V.  HAHPEB  819 

Minor's  Workmen's  Compensation  Laws,  p. 
583. 

Bearing  In  mind  the  objects  In  Tiew,  it  is 
helpful  to  consider  certain  specific  provisions 
of  the  statute. 

Section  12  provides  that  the  rights  and 
remedies  granted  by  the  act  to  an  employee 
coming  within  its  provisions  "shall  exclude 
all  other  rights  or  remedies  of  such  employee, 
his  personal  representative,  parents,  depend- 
ents or  next  of  kin,  at  common  law  or  other* 
wise,  on  account  of  such  injury,  loss  of  serv- 
ice or  death."  Section  62  creates  a  Com- 
mission to  be  appointed  by  the  Governor, 
requires  each  member  thereof  to  devote 
his  entire  time  to  the  duties  of  his  oflSce, 
and  forbids  his  holding  any  position  of  trust 
or  profit,  or  engaging  in  any  occupation  or 
business  interfering  or  inconsistent  with  his 
duties  as  such  member.  Section  55  (a)  pro- 
vides, among  other  things,  that  "Processes 
and  procedure  under  this  act  shall  be  as 
summary  and  simple  as  reasonably  may  be." 
Section  58  requires  that  immediately  after 
application  shall  be  made  for  compensation 
the  Commission  shall  set  a  date  for  the 
hearing,  which  shall  be  held  as  soon  as  prac- 
ticable, and  In  the  city  or  county  wherein  the 
injury  occurred,  unless  otherwise  agreed  to 
by  the  parties  and  authorized  by  the  Com- 
mission. Section  59  requires  the  Commls-* 
slon  to  hear  the  parties  at  Issue  and  their 
representatives  and  witnesses,  and  to  "de- 
termine the  dispute  in  a  summary  manner." 
Section  61,  which  has  be^i  heretofore  quot- 
ed, shows  that  the  award  of  the  Commission, 
if  not  reviewed  in  due  time,  as  provided  in 
the  statute,  or  an  award  of  the  Commission 
after  said  review,  shall  be  conclusive  and 
binding  as  to  all  questions  of  fact,  but  per- 
mits an  appeal  within  30  days,  but  not  there- 
after, to  the  circuit  court  of  the  county,  or 
corporation  court  of  the  dty,  in  which  the 
alleged  accident  happened,  or  in  which  the 
employer  resides  or  has  his  principal  oflftce, 
or,  if  in  Richmond,  to  the  circuit  court  or 
the  law  and  equity  court  of  the  city. 

[2]  Under  this  section  (61),  it  is  certain 
that  there  can  be  no  appeal  from  the  deci- 
sion of  the  Commission  after  the  30  days 
has  expired.  As  a  further  indication  of  the 
intention  jot  the  Legislature  to  eliminate  the 
expense  and  delay  of  litigation  which  here- 
tofore have  so  embarrassed  claimants  in- 
jured in  such  accidents,  the  judge  of  the 
court,  within  30  days  after  granting  the  ap- 
peal, is  directed  to  hear  and  determine  it, 
and,  if  the  court  be  not  in  session,  to  deter- 
mine it  within  30  days  after  the  beginning  of 
the  ensuing  term.  This  repeated  insistence 
upon  promptness  in  procedure  would  be  un- 
availing if,  in  addition  to  the  appeal  which 
the  act  provides,  there  is  also  under  the 
general  statute  (section  6336)  another  appeal 
to  this  court  The  advantages  of  economy 
and  prompt  relief  which  it  is  the  purpose  of 
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the'  act  to  afford  such  claimants  would  be 
denied  if  such  additional  appeal  lies. 

Before  the  act  the  plaintiff  in  an  action 
for  personal  injury  had  his  case  tried  in  the 
circuit  or  corporation  court,  .with  an  appeal 
to  this  court  if  the  Jurisdictional  amount  was 
involved  If,  notwithstanding  the  act,  an 
appeal  to  this  court  still  lies,  then  such  a 
claimant  may  be  subjected  to  the  expense 
and  delay  of  the  initial  trial  before  the 
Industrial  Commission,  followed  by  two  ap- 
peals, one  to  the  local  court  followed  by 
another  to  this  court  Ezx)erlence  teaches 
that  dvil  rights  are  best  protected  by  one 
appeal  in  every  case,  both  because  it  in- 
duces greater  care  in  the  tribunal  of  orig- 
inal Jurisdiction,  and  prevents  the  arbitrary 
exercise  of  power,  as  well  as  because 
it  gives  to  the  appellate  court  the  opportu- 
nity for  more  careful  investigation  and  ma- 
turer  consideration  for  the  correction  of 
those  errors  whi<±  are  inevitable  in  every 
human  endeavor.  These  reasons,  as  a  gen- 
eral rule,  however,  do  not  Justify  more  than 
one  appeal,  because  the  evils  of  the  conse- 
quential delay  and  expense  far  outweigh 
the  possible  advantages  of  such  additional 
appeal.  The  unavoidable  delays  of  the  law 
are  many,  and  for  this  reason  all  unneces- 
sary delay  in  the  administration  of  Jus- 
tice should  be  avoided,  for  delay  has  always 
*  constituted  one  of  the  greatest  evils  of  the 
law. 

It  may  be  difficult  for  those  of  us  who 
are  accustomed  to  the  Virginia  practice 
readily  to  accede  to  the  view  that  this 
court  has  no  Jurisdiction  in  such  cases,  but 
we  think  that  this  chiefly  grows  out  of  that 
conservatism  which  constrains  many  law- 
yers and  Judges  to  adhere  too  tenaciously  to 
their  previous  habits  of  thought  and  conduct. 
That  the  Legislature  Intended  to  enact  a 
complete  statute,  designed  to  supply  an  ade- 
quate remedy  in  every  case  which  might 
arise  imder  It,  is  manifested  by  its  79  sec- 
tions, with  their  multitudinous  and  detailed 
provisions.  The  act  creates  new  rights  and 
provides  new  remedies  whereby  they  may 
be  asserted  and  maintained. 

The  last  clause  of  section  61  is  itself  most 
idgnificant.  It  provides  that  no  employer 
shall  be  required  to  make  payment  of  the 
award  until  the  questions  at  issue  shall 
have  been  fully  determined  "in  accordance 
with  the  provisions  of  this  act"  As  It  seems 
to  us,  this  makes  it  apparent  that  in  the  act 
itself  we  should  seek  and  find  the  safeguard 
of  every  right  thereby  created.  That  the 
Legislature  intended  this  to  be  true  is  not 
only  indicated  by  the  clause  of  section  61 
Just  quoted,  but  also  by  section  66,  which 
reads: 

"All  questions  arising  under  this  act,  if 
not  settled  by  agreement  of  the  parties  in- 
terested {therein,  with  the  approval  of  the 
Gommissiun,  shall  be  determined  by  the  Com- 
miBsion,  except  as  otherwise  herein  provided.'* 


Here  again  the  Legislature  has  manifested 
its  intention  to  limit  the  rights  and  remedies 
of  those  interested  to  the  provisions  of  the 
act  itself,  and  thus  to  exclude  the  applica- 
tion of  the  general  statute  with  reference 
to  appeals  and  writs  of  error.  The  Legisla- 
ture also,  apparently  anticipating  that  there 
might  be  contrariety  of  decision  between  the 
various  corporation  and  circuit  courts,  has 
expressly  authorized  the  Commission  to  pro- 
poimd  questions  of  law  to  this  court,  and  this 
provision  is  sufficient  to  insure  uniformity 
of  construction,  and  thus  to  avoid  the  un- 
certainty of  which  otherwise  there  would 
be  danger. 

[3]  It  is  said,  however,  that  a  considera- 
tion of  section  62  affects  the  question.  It 
is  observed  that  the  Commission  has  no 
power  to  enforce  its  own  Judgments,  and  sec- 
tion 61  does  not  expressly  give  the  circuit 
or  corporation  courts  any  power  to  enforce 
its  own  Judgments  on  appeal.  Section  62 
was  clearly  enacted  for  the  purpose  of  pro- 
viding a  means  not  only  of  enforcing  an 
award  which  had  been  affirmed  on  such  ap- 
peal, but  also  all  other  final  awards  of  the 
Commission  from  which  there  had  been  no 
appeal,  as  well  as  all  agreements  between 
the  parties  approved  by  the  Commission* 
When  this  section  is  invoked,  however,  the 
rights  of  the  claimants  have  already  been 
established.  The  proceeding  then  resembles 
a  motion  under  our  statute  for  execution 
upon  a  forthcoming  or  delivery  bond. 
There  is  neither  necessity  nor  reason  for 
the  procedure  under  section  62,  unless  the 
defendants  fail  to  pay  the  amounts  awarded 
the  claimants.  At  that  time,  all  of  the 
rights  of  the  parties  having  been  previously 
litigated  and  determined,  the  court  is  re- 
quired to  render  Judgment  in  accordance 
either  with  (a)  the  agreement  of  the  parties, 
which  has  been  approved  by  the  Commission, 
(b)  an  award  of  the  Commission  whidi  has 
not  been  appealed  from,  or  (c)  an  award  of 
the  Commission  which  has  been  previously 
affirmed  upon  appeal.  At  this  stage  of  the 
proceeding  the  court  is  vested  with  no  dis- 
cretion; the  statute  is  mandatory,  and  the 
refusal  to  render  such  Judgment  as  that  sec- 
tion requires  could  be  compelled  by  manda- 
mus. It  seems  hardly  necessary  to  say  that 
action  which  can  certainly  be  compelled 
by  mandamus  cannot  be  appealed  from.  The 
order  of  the  court,  under  section  62,  in  ren- 
dering Judgment  so  that  execution  may  be 
had,  is  the  exercise  of  a  ministerial  function, 
and  the  mere  method  provided  by  the  Legis- 
lature for  enforcing  the  collection  by  legal 
process  of  the  amount  already  legally  as- 
certained to  be  due,  that  is,  by  execution  of 
fieri  facias,  or  any  other  appropriate  process 
for  enforcing  a  Judgment. 

[4]  Our  Judgment  therefore  is  to  sustain 
the  motion  to  dismiss  the  writ  because  this 
court  is  without  Jurisdiction   to  entertain 
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appeals  either  from  the  Industrial  Comtnis- 
sion  or  from  the  circuit  or  corporation 
courts  in  cases  arising  under  the  Virginia 
Workmen's  Oompensation  Act,  unless  possi- 
bly under  section  88  of  the  Constitution 
some  constitutional  question  has  been  raised 
in  the  proceeding,  or  there  be  sonife  attempt 
to  exceed  the  Jurisdiction  conferred,  which 
would  Justify  the  exercise  of  the  original 
Jurisdiction  of  this  court  to  issue  the  writ  of 
prohibition. 

This  conclusion  makes  it  unnecessary  for 
as  to  consider  the  other  interesting  questions 
^Uscussed  in  the  briefs. 

Dismissed  for  lack  of  Jurisdiction. 

(129  Va.  62t» 

SMITH  V.  CITY  OF  NEWPORT  NEWS. 

(Supreme     Court     of     Appeals     of    Virginia. 

March  17,  1921.) 

Error  to  Corporation  Court  of  Newport 
News. 

Proceedings  by  one  Smith  against  City  of 
Newport  News.  Judgment  was  rendered  by 
the  corporation  court  of  the  City  of  Newport 
News  upon  appeal  from  a  finding  of  the  State 
Industrial  Commission,  and  plaintiff  brings  er- 
ror.   Dismissed. 

A.  C.  Garrett,  of  Newport  News,  for  plain- 
tiff in  error. 

Lett  &  Massie,  of  Newport  News,  for  de- 
fendant in  error. 

PER  CURIAM.  This  is  a  writ  of  error  to 
a  judgment  of  the  corporation  court  of  the 
city  of  Newport  News  rendered  by  that  court 
upon  an  appeal  from  a  finding  of  the  Industrial 
Commission  of  Virginia.  Upon  the  authority  of 
the  opinion  of  this  court  handed  down  to-day 
in  the  case  of  Richmond  Cedar  Works  &  Har- 
per, 106  S.  E.  516,  the  writ  of  error  in  this 
case  must  be  dismissed  as  improvidently 
awarded. 

Dismissed. 

SIMS  and  BURKS,  J.,  absent 


(129  Va.  494) 

ROBERTSON'S  EX'R  v.  ATLANTIC  COAST 

REALTY  CO. 

(Supreme  Court  of  Appeals  ci  Virginia. 
March  17,  1921.) 

I.  Witnesses  <8=>l83i/2.  New,  vol.  9  Key-No. 
Series— Agent  of  plaintiff  oorporatlon  held 
not  "adverse  or  interested  party"  under  8tat« 
lite  In  action  against  executor. 

In  an  action  by  a  realty  company  for  breach 
of  a  parol  contract  whereby  it  was  to  have 
the  exclusive  sales  privilege  of  land  owned 
by  defendant's  decedent,  plaintiffs  agent  held 
not  an  **adverse  or  interested  party"  within 
Code  1919,  §  6209,  so  as  to  require  corrobora- 
tion of  his  testimony,  he  being  competent  at 
common  law,  and  not  rendered  incompetent  by 
the  statute,  notwithstanding  he  was  plaintiffs 


(!••  e.B.) 

contracting  agent  in  making  the  contract  sued 
upon. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Party.] 


2.  Witnesses  ^=»I64( I)— Decedent's  memo- 
randa and  bill  to  perpetuate  testimony  held 
Inadmissible  in  action  against  executor. 

In  a  realty  corporation's  action  against  an 
executor  for  breach  of  an  oral  contract  of 
agency  with  decedent,  a  memorandum,  made  by 
decedent  before  bis  death,  containing  a  fuil 
statement  of  the  matter  in  controversy,  and  n 
bill  to  perpetuate  testimony,  held  inadmissible 
under  Code  1919,  f  6209,  providhig  that  if  an 
adverse  party  testifies,  all  entries,  memoranda, 
and  declarations  by  the  party  incapable  of  tes- 
tifying, made  while  capable,  are  admissible;  no 
adverse  party  having  testified.  ' 

3.  Appeal  and  error  ^=:>97l(l)— Examinatlos 
of  witnesses  chiefly  In  discretion  of  court. 

The  subject  of  examination  of  witnesses 
lies  chiefly  in  the  discretion  of  the  court  in 
which  the  case  is  tried,  and  its  exercise  is 
rarely,  if  ever,  controlled  by  the  appellate  court. 

4.  Trial  ^=s>62(2)— Refusal  to  allow  recall  of 
witness  for  defendant  after  plaintiff  had 
rested  held  error. 

In  a  realty  corporation's  acDon  on  an  oral 
contract  of  agency  made  with  decedent  in  his 
lifetime,  it  was  error  to  refuse  to  allow  dece- 
dent's widow  to  be  recalled,  after  plaintiff  had 
rested,  to  testify  as  to  whether  a  complete 
and  unconditional  contract  had  been  entered 
into,  or  whether  a  mere  proposition  had  been 
made. 

5.  Appeal  and  error  ^ss»499(3),  500(3)— Ob* 
Jeotions  must  be  incorporated  by  bill  or  cer- 
tificate of  exceptions. 

Where  objections  to  reception  of  evidence 
and  rulings  thereon  are  relied  on,  they  must 
be  made  parts  of  the  record  by  proper  biUs  of 
exception,  or  certificates  of  exception,  other- 
wise they  will  be  deemed  to  have  been  waived. 

6.  Witnesses  ^s»3 1 8— Reputation  for  truth  in- 
admissible, where  veracity  not  assailed. 

In  a  realty  company's  action  for  breach  of 
an  alleged  oral  agency  contract  with  defend- 
ant's decedent,  originally  brought  against  dece- 
dent, it  was  not  error  to  exclude  evidence  as 
to  decedent's  reputation  for  truth  and  veracity, 
where  decedent  had  not  testified,  and  his  repu- 
tation for  truth  and  veracity  had  not  been 
assailed. 

7.  Brokers  ^=»l  I— Evidence  as  to  local  real 
estate  market  after  breach  of  exclusive  agen- 
cy contract  held  Inadmissible  in  suit  for 
breach. 

In  a  realty  company's  action  for  breach  of 
an  exclusive  agency  to  sell  decedent's  realty, 
entered  into  before  his  death,  where  it  appeared 
that  decedent,  after  the  execution  of  the  con- 
tract, had  himself  sold  the  land  to  another,  it 
was  not  error  to  exclude  evidence  as  to  the 
condition  of  the  real  estate  market  in  the  vi- 
cinity shortly  after  the  alleged  breach. 


^s^FoT  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Ke7-Numb«red  DiaesU  and  Indezee 
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8.  Trial  ^=>I9I  (3)— Instruction  assuming  facts 
testified  to  by  impeached  witness  lieid  erro- 
neous. 

In  a  realty  company's  action  against  an  ex- 
ecutor for  breach  of  an  exclusive  agency  con- 
tract made  with  decedent,  it  was  error  for  the 
court  to  instruct  on  an  assumption  that  the 
employment  was  for  12  months,  where  a  wit- 
ness testifying  to  that  point  was  claimed  by 
defendant  to  be  impeached. 

9.  Brokers  <8=»ii— Plaintiff,  suing  for  breach 
of  exoluslve  agency  contract,  may  base  loss 
off  profits  on  sale  to  another. 

In  a  realty  company's  action  for  breach  of 
an  exclusive  agency  contract  for  sale  of  realty, 
based  on  a  sale  by  the  owner  himself  after  the 
contract  had  been  entered  into,  plaintiff  could 
elect  to  base  its  loss  of  profits  on  the  sale  ac- 
tually made  by  the  owner. 

Errors  to  Hustings  Court  of  Petersburg. 

Assumpsit  by  the  Atlantic  Coast  Realty 
Company  against  Robertson's-  Executor. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Mann  &  Townsend,  of  Petersburg,  and  C. 
V.  Meredith,  of  Richmond,  for  plaintiff  In 
error. 

Lasslter  &  Drewry,  of  Petersburg,  and 
James  Mann,  of  Norfolk,  for  defendant  in 
error. 

BURKS,  J.  This  is  an  action  of  assump- 
sit brought  by  the  Atlantic  Coast  Realty 
Company,  a  North  Carolina  corporation  doing 
business  In  Virginia,  against  the  executor  of 
Wirt  Robertson,  to  recover  damages  for  the 
breach  of  an  alleged  parol  contract,  where- 
by the  plaintiff  was  to  have  the  exclusive 
privilege  of  selling  a  tract  of  418  acres  of 
land  of  Robertson  for  a  stipulated  compen- 
sation. Action  was  first  brought  in  the  Unit- 
ed States  District  Court  at  Richmond, 
against  Robertson  in  his  lifetime.  There  was 
a  demurrer  to  the  declaration,  which  was 
sustained,  but  on  appeal  to  the  United  States 
Circuit  Court  of  Appeals  the  Judgment  was 
reversed,  and  the  cause  remanded  for  a  trial 
on  the  merits.  240  Fed.  372,  153  C.  C.  A.  298. 
There  the  plaintiff  asked  leave  to  amend  its 
declaration,  but  the  application  was  refused, 
whereupon  the  plaintiff  suffered  a  nonsuit, 
and  brought  the  present  action  in  the  hust- 
ings court  of  the  dty  of  Petersburg,  Robert- 
son having  died  in  the  meantime.  The  de- 
fendant demurred  to  the  declaration,  and  the 
demurrer  was  sustained.  On  a  writ  of  error 
from  this  court,  the  Judgment  of  the  hust- 
ings court  sustaining  the  demurrer  was  re- 
versed, and  the  case  remanded.  Atlantic 
Coast  Realty  Co.  v.  Townsend,  124  Va.  490, 
98  S.  E.  684.  At  the  trial  on  the  merits,  the 
plaintiff  demurred  to  the  defendant's  evi- 
dence, and  the  hustings  court  rendered  Judg- 
ment thereon  in  favor  of  the  plaintiff,  and  to 


that  Judgment  the  writ  of  error  in  this  case 
was  awarded. 

The  alleged  contract  and  the  negotiations 
leading  up  thereto  were  made  and  conducted 
solely  by  W.  E.  Burke  as  contracting  agent 
on  behalf  of  the  Atlantic  Coast  Realty  Com- 
pany, which  was  engaged  in  the  real  estate 
brokerage  business,  and  Wirt  Robertson.  No 
one  else  was  present  when  the  negotiations 
were  conducted,  or  when  the  verlml  contract 
is  alleged  to  have  been  made. 

Shortly  after  the  controversy  arose,  Rob- 
ertson, being  conscious  that  he  was  in  poor 
health  and  would  probably  live  but  a  sliort 
time,  at  the  suggestion  of  his  counsel  made 
a  full  statement  In  writing  of  the  whole  mat- 
ter now  in  controversy,  and  at  a  later  date 
filed  a  bill,  sworn  to,  in  the  District  Court 
of  the  United  States  at  Richmond,  to  per- 
petuate his  testimony,  but  died  before  his 
testimony  could  be  taken. 

The  plaintiff  introduced  but  one  witness, 
the  said  W.  E.  Burke.  After  he  had  testified 
and  the  plaintiff's  counsel  announced  that 
they  had  no  further  evidence  to  offer,  counsel 
for  the  defendant  moved  to  strike  out  his 
testimony  because  it  was  not  corroborated, 
but  the  motion  was  overruled.  The  defend- 
ant's counsel  then  offered  In  evidence  the 
written  statement  aforesaid  of  Robertson, 
and  also  a  duly  certified  copy  of  the  bill  to 
perpetuate  his  testimony  aforesaid,  but  upon 
objection  by  the  plaintiff  both  were  excluded. 
Exceptions  were  duly  taken  to  the  ruling  of 
the  trial  court  in  each  instance.  The  motion 
to  strike  and  also  the  offer  in  evidence  of  the 
statement  and  the  bill  were  founded  on  sec- 
tion 6209  of  the  Code,  which  defendant's 
counsel  claimed  was  applicable  to  the  case. 
At  the  time  the  contract  is  alleged  to  have 
been  made  Burke  owned  10  shares  of  the 
stock  of  the  plaintiff  company,  but  at  the 
time  he  testified  he  owned  no  stock  In  the 
company,  was  not  an  officer  thereof,  and  had 
no  pecuniary  interest  in  the  subject  of  liti- 
gation, though  he  was  still  an  agent  of  the 
company. 

The  above  adverse  rulings  of  the  trial 
court  constitute  the  first  and  second  assign- 
ments of  error,  but  they  will  be  considered 
together. 

Section  6209  is  as  follows: 

"In  an  action  or  a  suit  by  or  against  a  per- 
son who,  from  any  cause,  is  incapable  of  tes- 
tifying, or  by  or  against  the  committee,  trus- 
tee, executor,  administrator,  heir  or  other 
representative  of  the  person  so  incapable  of  tes- 
tifying, no  judgment  or  decree  shaU  be  ren- 
dered in  favor  of  an  adverse  or  interested  par- 
ty founded  on  his  uncorroborated  testimony: 
and  in  any  such  action  or  suit,  if  such  adverse 
party  testifies,  all  entries,  memoranda,  and 
declarations  by  the  party  so  incapable  of  tes- 
tifying made  while  he  was  capable,  relevant  to 
the  matter  in  issue,  may  be  received  as  evi- 
dence." 


^ss»For  other  caaes  see  same  topic  and  KB Y-N UMBER  in  all  Key-Numbered  Dlsests  and  Indezaa 
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The  revisors'  note  to  tliis  section  Is  in 
part  as  follows: 

'This  section  is  new;  and  sections  3346, 
3347,  3348  and  3349  of  the  Code  of  18^7  have 
been  omitted  and  thereby  repealed.  The  pres- 
ent Code  makes  material  changes  in  the  law 
govemiDg  the  competency  of  witnesses  to  tes- 
tify. The  following  excerpt  is  taken  from  the 
Report  of  the  Revisors  made  to  the  General 
Assembly  at  its  session  of  1918: 

"  *The  subject  of  the  competency  of  wit- 
nesses to  testify  was  one  that  received  very 
careful  consideration  by  the  revisors.  Nearly 
all  of  the  diflScnlties  that  have  arisen  in  prac- 
tice have  grown  ont  of  the  exceptions  to  the 
mle  that  interest  should  not  disqualify  a  wit- 
ness. In  the  draft  submitted  the  revisors  have 
removed  practically  all  disqualifications  except 
to  protect  confidential  communications*  espe- 
cially between  husband  and  wife.  In  order  to 
meet  the  difficulties  that  may  arise  in  couse- 
quence  of  a  removal  of  disqualifications,  the 
revisors  have  added  a  new  section  declaring.' 
(See  section  6209  above.)  'It  was  believed 
that  this  section,  together  with  the  great  safe- 
guard of  cross-examination,  "would  be  ample 
protection  for  the  estates  of  persons  laboring 
under  disability  or  who  are  incapable  of  tes- 
tifying.  In  the  business  affairs  of  life  all  evi- 
dence bearing  npon  the  question  at  issue  is 
received  and  considered  by  the  business  world, 
and  it  seemed  proper  that  the  same  rule  should 
obtain  in  courts  of  justice  which  are  enforc- 
ing rights  arising  out  of  such  business  trans- 
actions.' 

"Section  8346  of  the  Code  of  1887  (section 
6206  of  this  Code  unchanged)  removed  com- 
mon-law disqualifications  on  account  of  interest 
or  because  a  party.  The  exceptions  referred 
to  in  the  above  excerpt  were  imposed  by  sec- 
tion 3346  of  the  Code  of  1887,  for  the  most 
part,  which  exceptions  were  in  turn  qualified 
by  sections  3347,  3348  and  3349  of  that  Code. 
The  principal  exception  and  the  one  which  was 
most  fruitful  of  litigstion  was  that  pertaining 
to  the  survivor  of  a  transaction.  Most  of  the 
states  stiU  retain  this  exception,  but  in  at 
least  two  states  other  than  Virginia  it  has 
baen  abolished.  (New  Mexico  and  Conoecti- 
cat.)  The  objections  to  the  prinoiple  of  the 
survivor  of  a  transaction  rule  cannot  be  set 
forth  in  a  note  of  this  character,  but  they  will 
be  found  well  and  ably  discussed  by  Mr.  Wig- 
more,  a  distinguished  authority,  in  his  work 
on  Evidence  (1  Wig.  Ev.  §  578).  The  objec- 
tions to  the  rule  in  aotual  operation  are  best 
illustrated  by  the  numerous  cases  which  arose 
under  the  former  law,  some  of  which  were  of 
such  a  character  as  to  call  for  amendment  of 
the  sections  by  which  they  were  governed. 


»» 


The  statute  of  New  Mexico  (Code  1915,  i 
2175)  on  this  subject  had  been  in  force  for 
some  years  prior  to  the  adoption  of  our  stat- 
ute, and  is  as  follows: 


to 


'In  a  suit  by  or  against  the  heirs,  executors, 
administrators  or  assigns  of  a  deceased  person, 
an  opposite  or  interested  party  to  the  suit 
shall  not  obtain  a  verdict,  judgment  or  deci- 
sion therein,  on  his  own  evidence,  in  respect 
of  any  .matter  occurring  before  the  death  of  a 


deceased  person,  unless  such  evidence  is  cor- 
roborated by  some  other  material   evidence.** 

The  similarity  of  the  two  statutes,  taken 
in  connection  with  the  note  of  the  revisors, 
indicates  that  the  Virginia  statute  was  taken 
from  that  of  New  Mexico,  though  the  Vir- 
ginia statute  is  mmch  more  comprehensive,  as 
it  applies  to  the  representative  of  any  person 
who,  from  any  cause,  is  incapable  of  testify' 
ing,  while  the  statute  of  New  Mexico  is  limit- 
ed to  the  representative  of  a  "deceased  per- 
son." There  are  also  other  differences  in  the 
language  of  the  two  statutes;  for  example, 
the  New  Mexico  statute  requires  corrobora- 
tion of  "an  opposite  or  interested  party  to 
the  suit,"  while  the  Virginia  statute  requires 
it  of  "an  adverse  or  interested  party."  The 
statutes  also  differ  in  their  use  of  the  words 
"evidence"  and  "testimony." 

Prior  to  the  adoption  of  the  Code  of  1919,, 
there  had  been  several  decisions  of  the  terri- 
torial court  of  New  Mexico  on  the  subject  of 
the  sufficiency  of  the  corroboration  when  nec- 
essary (Byerts  v.  Robinson,  9  N.  M.  427,  54 
Paa  932;  GiUett  v.  Charez,  12  N.  M.  353,  78 
Paa  68),  but  none  on  the  subject  of  the  cir- 
cumstances under  which  corroboration  was 
necessary,  nor  have  we  been  cited  to  any 
case  since  the  territory  became  a  state,  ex- 
cept National  Rubber  Co.  v.  Oleson,  20  N.  M. 
624,  151  Pac.  695,  decided  July  8,  1915,  re- 
heard September  8,  1915.  In  that  case  suit 
was  brought  by  a  corporation  on  a  contract 
made  through  its  agent  for  the  sale  of  bi- 
cycle tires.  The  agent  offered  to  prove  the 
terms  of  the  contract  was  an  officer  of  the 
corporation  and  its  representative  in  making 
the  Qpntract  sued  on,  and  it  was  conceded  by 
counsel  for  the  corp<Mration  that  he  needed 
corroboration.  The  court  decided  nothing 
on  the  subject  of  the  necessity  for  corrobo- 
ration, but,  acting  on  the  concession,  held 
that  the  corroboration  was  not  sufficient. 

In  Union  Land  &  Grazing  Co.  v.  Arce,  21 
N.  M.  115,  152  Pac.  1143  (decided  November 
1.  1915),  it  was  plain,  and  in  fact  undisputed, 
that  corroboration  was  necessary,  and  the 
only  question  before  the  court  was  the  suffi- 
ciency of  the  corroboration. 

Neither  of  these  cases  can  be  accepted  as 
an  interpretation  of  the  New  Mexico  statute 
as  to  when  corroboration  is  necessary,  and 
when  we  look  to  the  original  notes  of  the  re- 
visors and  the  minutes  of  their  proceedings 
on  file  with  the  clerk  of  the  House  of  Dele- 
gates, we  find  that  section  6209  of  the  Code, 
in  its  present  form,  was  adopted  by  them  in 
December,  1915,  and  It  is  not  probable  that 
they  had  seen  either  of  the  foregoing  deci- 
sions at  the  time  of  its  adoption  and  they 
make  no  reference  to  any  such  cases  either 
in  their  report  to  the  Legislature  or  in  their 
notes  aforesaid. 

Citizens*  Nat  Bank  of  Rosewell  v.  Bean 
(N.  M.)   190  Pac.  1016,  decided  in  1020,  2 
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years  after  the  SLdaptLon  of  the  Ckxle,  gives 
the  court's  Interpretation  of  the  holding  in 
the  former,  case  of  Nat  Rubber  Co.  v.  Oleson, 
supra,  but  this  is  only  persuasive  authority. 
We  find  nothing  in  these  cases  to  bind  us, 
and  feel  free  to  put  our  own  interpretation 
on  section  6209. 

[1]  The  common-law  disqualification  of  in- 
terest was  abolished  in  this  state  in  186^ 
(Acts  1865-66.  pp.  87-«8),  but  the  act  con- 
tained many  qualifications  and  exception&i 
From  time  to  time,  as  decisions  were  made, 
it  was  found  that  the  act  was  defective 
or  worked  hardships,  and  it  was  amend- 
ed by  the  legislature.  There  were  qualifi- 
cations of  the  section  abolishing  the  disqual- 
ification of  interest,  and  exceptions  to  the 
qualifications.  Serious  questions  had  arisen 
as  to  what  was  the  ^'transaction  *  *  *  which 
was  the  subject  of  investigation,"  and  nice 
distinctions  made  between  the  ''original  par- 
ty to  the  transaction*'  and  the  "party  to  the 
original  transaction,"  and  also  as  to  the  ex- 
tent to  which  disqualification  applied.  The 
revisers,  for  the  reasons  stated  by  them, 
deemed  it  wise  to  remove  practically  all  dl9- 
qualiflcations.  Tbey  recognized,  however, 
that  in  making  such  removal,  and  especially 
in  the  case  of  a  survivor  of  a  transaction 
which  had  been  adopted  in  only  a  few  states^ 
there  should  be  some  oompensating  advan- 
tages. Hence  they  said  that  in  order  to 
meet  the  difficulties  that  might  arise  in  con- 
sequence of  the  removal  of  the  disqualifica- 
tions which  they  had  effected  by  the  repeal 
of  various  sections  of  the  then  existing  stat- 
utes, they  added  section  6209.  They  re- 
quired corroboration  only  of  those  witnesses 
whom  th^  had  rendered  competent  to  testi- 
fy by  the  repeals  aforesaid,  and  not  of  wit- 
nesses already  competent  The  purpose  of 
the  revlsors  was  to  remove  disqualifications, 
not  to  create  them  In  any  case,  nor  to  im- 
pose burdens  on  witnesses  already  compe- 
tent Section  8348  of  the  Oode  of  1887  pro- 
vided that  if  a  contract  or  transaction  was 
personally  and  solely  made  or  had  with  an 
agent  of  one  of  the  parties,  and  the  agent 
was  dead  or  incapable  of  testifying,  the  oth- 
er party  should  not  be  allowed  to.  testify  in 
his  own  behalf,  except  In  a  few  cases  men- 
tioned in  the  statute,  but  the  statute  was 
silent  as  to  the  effect  of  the  death  of  a  par- 
ty, the  agent  surviving.  Under  that  statute, 
if  the  agent  died,  the  other  party  oould  not 
testify,  but  as  far  back  as  1897,  it  was  held 
in  a  most  convincing  opinion  by  Judge  Itiely 
that  if  the  other  party  died,  the  agent  could 
testify  because  he  was  competent  at  oomr 
mon  law,  even  though  he  was  interested  in 
the  contract  to  the  extent  of  his  commis- 
sions, and  the  statutes  did  not  create  any 
disabilities.  Mutual  Life  Ins.  Oo.  v.  Oliver, 
95  ^a.  445,  28  S.  E.  594.    The  revisers  re- 

^  This  act  repealed  an  act  passed  by  the  Alexan- 
dria Legislature  January  29,  1864,  Acts  1864.  o.  13. 


pealed'  section  3348,  with  the  result  that,  if 
the  agent  dies  in  such  case,  the  other  party 
is  a  competent  witness,  thereby  enlarging  the 
capacity  of  the  survivor  to  testify,  but  they 
left  untouched  the  common-law  competency 
of  the  agent  where  the  other  party  to  the 
transaction  dies.  That  stands  to-day  just 
where  it  stood  in  1897  when  the  Oliver  Case 
was  decided.  The  parties  to  this  litigation 
are  the  Atlantic  Coast  Realty  Company,  on 
the  one  side,  and  Robertson*s  executor,  on 
the  other.  Burke,  the  agent  of  the  plaintiff, 
is  not  a  party  to  the  action,  is  not  an  officer 
of  the  plaintiff,  and  has  no  manner  of  pe- 
cuniary interest  in  the  results  of  the  litiga- 
tion. Aa  between  him  and  the  defendant  in 
the  action,  he  Is  not  "an  adverse  or  interest- 
ed party.*'  He  is  simply  the  plaintiff's 
agent  competent  at  conunon  law,  and  not 
rendered  incompetent  by  the  statute.  It  is 
true  that  he  was  the  plaintiff's  contracting 
agent  in  making  the  contract  in  litlgatlan, 
and  might  well  have  been  embraced  in  the 
class  of  witnesses  requiring  corroboration, 
but  the  language  of  the  statute  does  not  cov- 
er his  situation,  and  the  court  cannot  ex- 
tend its  provision  beyond  what  the  language 
justifies.  If  it  had  been  intended  to  extend 
the  requirement  of  corroboration  to  contract- 
ing agents,  the  statute  should  have  said  so, 
but  it  has  not  and  the  court  cannot  read 
that  provision  into  it  The  first  braqch  of 
the  statute  does  not  deal  with  the  cooii>e- 
tency  of  witnesses,  but  with  the  weight  to 
be  given  to  their  testimony.  It  provides 
that — 

"No  Judgment  •  •  •  shall  be  rendered  in 
favor  of  an  adverse  or  interested  party  fomid- 
ed  on  his  uncorroborated  testimony." 

In  ord^  to  require  corroboration,  there 
must  be  a  witness  who  testifies  In  the  cause, 
and  he  must  be  seeking  a  judgment  or  de- 
cree in  his  favor,  and  thus  be  "an  adverse 
or  interested  party."  He  must  in  some  way 
be  beneficially  Interested  in  the  judgment  or 
decree  which  is  sought  to  be  obtained  on  his 
testimony  against  a  party  who  Is  Incapable 
of  testifying,  or  some .  representative  ot  tnich 
a  party.  The  witness  Burke  does  not.  come 
within  this  category. 

[2]  What  has  been  said  on  this  branch  of 
the  statute  necessarily  excludes  the  admis- 
sibility in  evidence  of  the  memorandum  and 
copy  of  the  bill  offered  by  the  defendant. 
The  "entries,  memoranda,  and  declarations" 
mentioned  in  the  section  are  only  admissible 
"if  such  adverse  party  testifies,"  but  as  no 
such  party  has  testified  they  are  not  admis- 
sible. 

It  has  been  suggested  that  the  construction 
we  have  given  to  the  statute  gives  to  corpora- 
tions, who  can  contract  only  through  agents, 
great  advantage  over  private  persons,  and 
denies  to  the  latter  the  equal  protection  of 
the  law.  The  agent  of  a  prl\  ate  person  stands 
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agent  of  a  corporation.  The  right  of  an 
agent  to  testify  existed  at  common  law,  and 
he  required  no  more  corroboration  than  any 
other  witness;  and,  while  it  might  have  been 
well  to  have  required  corroboration  of  a  sole 
contracting  agent  where  the  other  party  to 
the  contract  Is  dead  or  for  any  reason  in- 
capable of  testifying,  it  is  not  at  all  a  con- 
stitutional necessity.  The  decision  in  Mutual 
Life  Ins.  Co.  y.  Oliver,  supra,  has  stood  for 
over  20  years  without  any  change  by  the 
Legislature,  and  the  revlsors  made  none.  If 
section  3348  of  the  Code  of  1887  were  in  force 
to-day,  and  also  section  6200  of  the  Code  of 
1919,  the  result  would  be  the  same  as  that 
above  announced,  so  that  it  is  not  the  repeal 
of  that  section  or  of  any  other  statute  that 
affects,  the  plaintifT  In  error.  It  is  simply 
that  section  6200  might  or  should  have  been 
extended  to  contracting  agents,  but  was  not 
At  the  trial,  one  of  the  main  points  of  con- 
troversy was  whether  a  complete  and  uncon- 
ditional parol  contract  had  been  entered  into 
between  the  plaintiff,  acting  through  W.  E. 
Burke,  its  agent,  and  Wirt  Bobertson,  and, 
if  there  was  such  a  contract,  the  terms  there- 
of, or  did  what  transpired  between  the  par- 
ties on  the  night  of  September  9,  1915, 
amount  only  to  a  proposition  which  was  left 
open  and  had  not  been  accepted  on  Monday, 
September  13,  1915,  when  Bobertscm  sold  the 
property  to  another  party?  The  plain tifT 
examined  only  one  witness,  its  agent  Burke, 
and  rested  its  case.  The  defendant  examined 
on  the  point  above  mentioned  Mrs.  Bobert- 
son, the  widow  of  Wirt  Bobertson,  on  Thurs- 
day, February  12,  1920.  On  the  next  day, 
counsel  for  the  defendant  asked  leave  to 
recall  Mrs.  Bobertson  to  ask  her  one  or  two 
questions.  Counsel  for  the  plaintiff  object- 
ed, but  the  court  overruled  the  objection, 
sajrlng: 

''I  will  allow  it^  but  upon  intimation  of 
counsel  tbat  counsel  for  the  plaintiff  want  to 
put  Mr.  Burke  back  on  the  stand,  and  as  he 
cannot  be  had  at  this  time,  the  case  will  be 
adjourned  over  until  to-morrow" 

•—and  the  court  was  accordingly  so  adjourned. 
On  the  next  morning  (Saturday),  Burke  being 
in  court,  the  court  heard,  in  the  absence  of 
the  jury,  the  question  pn^wsed  to  be  asked 
Mrs.  Bobertson  and  the  answer  expected,  and 
refused  to  allow  her  to  be  recalled  f6r  the 
purpose  aforesaid,  and  the  defendant  except- 
ed. The  platntifl  then  demurred  to  the  evi- 
dence, and  tlie  court  compelled  the  defend- 
ant to  join  therein.  The  trial  court  sustained 
the  demurrer.  But  before  passing  on  the 
correctness  of  that  dedsion,  it  is  proper 
that  we  should  first  pass  upon  the  correct^ 
ness  of  the  ruling  refusing  to  permit  Mrs. 
Bobertson  to  be  recalled  for  the  purpose 
aforesaid. 
The  question  of  the  right  to  recall  a  wit- 


we  deem  it  unnecessary  to  go  outside  of  our 
own  jurisdiction  for  authority. 

[3]  The  cases  in  this  jurisdiction  state  the 
general  rule  on  the  subject  with  great  unan- 
imity, namely,  that  the  subject  of  the 
examination  of  witnesses  lies  chiefly  In  the 
discretion  of  the  court  in  which  the  case  is 
tried,  and  its  exercise  is  rarely,  if  ever,  con- 
trolled by  the  appellate  court.  This  is  un- 
doubtedly the  general  rule.  The  exceptions 
to  it  have  been  stated  with  some  variation 
of  language,  such  as  that  the  appellate  court 
will  not  interfere  with  the  action  of  a  trial 
court  unless  it  appears  that  palpable  error 
has  been  committed,  or  that  the  ends  of  jus- 
tice require  it,  or  that  its  abuse  was  to  the 
prejudice  of  the  other  party,  or  that  good 
cause  has  been  shown  why  the  discretion 
should  have  been  differently  exercised,  and 
the  like.  Carter  v.  Bdmonds,  80  Va,  63; 
Atwood  V.  Shenandoah  .B.  Co.,  85  Va.  976,  9 
S.  B.  748;  Burke  v.  Shaver,  92  Va.  352,  23 
S.  B.  749;  Brooks  v.  Wilcox,  XI  Grat.  (52  Va.) 
417;  Fant  v.  MiUer,  17  Orat  (58  Va.)  219; 
Tate  V.  Bank,  96  Va.  765,  32  S.  E.  476;  Leon- 
ard  V.  St.  John,  101  Va.  758,  45  S.  E.  474; 
Sutherland  v.  Gent,  116  Va.  783,  82  S.  B.  713 ; 
Wickham  v.  Leftwich's  Adm'x,  112  Va.  225, 
70  S.  B.  503 ;  Livingston's  Case,  7  Grat  (48 
Va.)  668,  661.  In  aU  of  the  case^  cited,  the 
witness  was  permitted  to  be  recalled,  and  the 
language  of  the  court  must  be  construed  in 
that  light,  for  it  Is  exceptional  where  injury 
would  be  done  if  the  evidoice  had  been  re- 
ceived. In  only  a  few  cases  has  the  question 
come  up  where  the  trial  court  excluded  the 
witnesa  In  Wilson  v.  Wooldridge,  118  Va. 
200,  214,  86  S.  B.  872,  873,  the  court  refused 
to  allow  the  witness  to  be  recalled,  and  stat- 
ed its  reason  thus: 

"This  witness  had  been  fully  examined.  fHiey 
had  made  the  statement  in  chief  as  to  their 
opinion  of  the  genuineness  of  Wooldridge's  sig- 
nature, and  it  was  not  proposed  to  examine 
them  upon  any  new  or  omitted  fact  not  cov- 
ered by  their  original  testimony,  but  merely  to 
ask  them  whether  their  opinion  had  been  chang- 
ed by  the  testimony  of  Wooldridge  that  his 
supposed  signature  was  a  forgery/* 

It  was  held  that  the  exclusion  was  not 
error. 

Nowhere,  perhaps,  has  the  rule  and  the 
exceptions  thereto  been  more  clearly  stated 
than  in  McDoweirs  Ex*r  v.  Oawford,  11 
Grat.  (52  Va.)  377,  408,  where  it  is  said: 

"Although  the  practice  of  our  courts  has 
been  liberal  in  allowing  parties,  after  their 
evidence  is  closed,  to  recall  witnesses  'for  the 
purpose  of  supplying  facts  omitted  from  inad- 
vertence, and,  although  I  think  such  permis- 
sion should  be  given  wherever  there  is  no 
ground  to  suspect  improper  practice,  the  object 
being  to  elicit  truth  and  secure  the  attainment 
of  justice,  yet  I  am  aware  that  the  judge^  b^ 


ness  who  has  been  previously  examined  has  *  fore  whom  a  case  is  tried,  must  necessarily 
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have  large  room  for  discretion  on  this  subject, 
and  I  think  an  appellate  court  should  seldom 
interfere  with  its  exercise.'* 

In  that  case  is  was  held  that  the  discretion 
of  the  trial  court  had  been  improperly  exer- 
cised, and  that  therefore  it  had  committed 
error. 

In  Livingston's  Case,  7  Grat.  (48  Va.)  658, 
661,  the  commonwealth  was  allowed  to  recall 
a  witness  who  had  been  examined  the  day, 
before,  in  order  to  prove  the  ownership  of 
property.  This  examination  was  permitted 
after  the  case  was  argued  and  submitted  to 
the  Jury,  and  the  court  held  that  there  was 
no  error  in  allowing  it  to  be  done,  saying: 

"Whilst  we  have  no  hesitation  in  saying 
that,  as  a  general  rule,  after  a  cause  has  been 
submitted  to  a  jury,  it  is  improper  to  introduce 
new  testimony  or  examine  new  witnesses,  there 
can  be  no  doubt  of  the  propriety  for  good  cause 
shown  of  admitting  new  testimony,  or  the  ex- 
amination of  new  witnesses.  But  in  allowing 
this  to  be  done,  the  court  must  exercise  a  sound 
discretion." 

See,  also,  Armstead's  Case,  7  Grat.  (48  Va.) 
599.  From  this  and  other  cases  it  clearly 
appears  that  the  discretion  which  is  vested 
in  the  trial  court  is  not  an  arbitrary  discre- 
tion, but  a  sound  Judicial  discretion,  and  that 
an  erroneous  exerdse  of  it  will  be  corrected. 

The  right  to  recall  a  witness  and  the  right 
to  introduce  new  testimony  are  generally 
treated  together,  and  the  right  of  the  court 
to  regulate  the  order  of  introduction  is  prac- 
tically the  same  In  both. 

In  Fant  v.  Miller,  supra,  which  was  a 
chancery  case,  Judge  Moncure  quotes  from  2 
Daniell's  Chy.  Pr.  p.  1150,  I  9,  as  follows:' 

"But  notwithstanding  this  unwillingness  to 
allow  a  second  examination  of  the  same  wit- 
ness, there  are  cases  in  which,  if  justice  re- 
quires that  a  second  examination  of  the  same 
witnesses  shall  take  place,  an  order  will  be 
made  to  permit  it" 

And  the  Judge  adds: 

"In  the  ninth  section,  before  referred  to,  are 
collected  many  cases,  in  which  a  re-examination 
of  a  witness  was  ordered  in  that  country." 

Carter  v.  Edmonds,  supra,  was  also  a  chan- 
cery suit,  in  which  it  was  said  that,  when 
the  circumstances  of  the  case  and  Justice 
require  it,  an  order  for  the  8ec<Hid  examina- 
tion of  the  same  witness  will  be  made,  and  in 
the  course  of  the  opinion  Judge  Lewis  said: 

"In  the  present  case  the  re-examination  was 
confined  to  a  single  point  to  which,  by  the  in- 
advertence of  her  counsel,  as  recited  in  the 
order,  the  attention  of  the  witness  had  not 
been  previously  called." 

In  Wilkie  v.  Richmond  Traction  Co.,  105 
Va.  290,  54  S.  E.  43,  the  obJecUon  was  to 
introducing  new  testimony,  and  not  merely 
recalling  the  same  witness.  It  was  held  that 
no  error  was  committed  In  excluding  the 
testimony,  as 


"no  reason  is  shown  for  not  having  introduced 
the  witnesses  to  testify  in  diief.  It  is  not 
said  that  they  were  absent,  or  sick,  nor  that 
there  was  any  9urprisef  accident,  or  mistakCf 
nor  any  reason  whatever  given  why  their  in^ 
troduction  as  witnesses  was  delayed."  (Italics 
supplied.) 

In  Virginia  Ry.  &  P,  Co.  v.  Gorsuch,  120 
Va.  655,  91  S.  E.  632,  Ann.  Cas.  1913B,  838, 
Prentis,  J.,,  says: 

*K)ne  of  the  errors  assigned  is  that,  after  the 
evidence  had  been  concluded,  the  defendant 
company  had  demurred  to  the  evidence  because 
it  had  not  been  proved  that  the  street  car  was 
the  property  of  the  Virginia  Railway  &  Power 
Company,  although  the  plaintiff,  Mrs.  Gorsucli, 
had  rested  and  concluded  her  case,  after  the 
statement  of  the  grounds  of  demurrer,  the  court 
allowed  her  to  reopen  the  evidence  and  prove 
the  ownership  of  the  street  car. 

"There  is  no  merit  in  this  assignment.  At 
that  stage  of  the  proceedings  they  were  in  the 
control  of  the  trial  court,  and  it  was  the 
duty  of  the  judge  to  permit  the  plaintiff  to 
prove  a  fact  which  had  been  inadvertently 
omitted,  but  about  which  there  was  no  doubt 
whatever.  Had  the  court  refused  to  do  so,  it 
would  have  been  reversible  error.  Matters  of 
this  sort  are  withla  the  discretion  of  the  trial 
court,  and  will  not  be  reviewed  unless  sudh 
discretion  Is  exercised  in  an  arbitrary  or  ob* 
viously  improper  manner." 

It  seems  plain  from  the  foregoing  cases 
that,  while  a  very  wide  discretion  Is  vested  in 
the  trial  court  in  matters  of  this  kind,  and 
that  this  discretion  will  be  rarely  interfered 
with,  still  it  is  a  Judicial  discretion,  subject 
to  review  by  the  appellate  court,  and  wUl  be 
controlled  by  said  court,  whenever  the  facts 
and  circumstances  are  such  as  make  it  proper 
to  do  so. 

The  parol  contract  sought  to  be  enforced 
in  this  case  is  said  to  have  been  entered  into 
on  Thursday  night,  September  9,  1915.  The 
witness,  Burke,  by  whom  the  plaintiff  prov- 
ed its  case,  had  a  further  interview  with 
Wirt  Robertson,  the  owner  of  the  land,  on 
Monday  night,  September  13,  at  which  he 
states  that  Robertson  informed  him  that  he 
had  sold  the  land  to  another  party.  On  the 
Tuesday  following  he  states  that  he  made  a 
full  memorandum  in  writing  of  all  the  facts 
and  circumstances  relating  to  the  case, 
which  he  delivered  to  his  counsel,  and  which 
was  typewritten  at  counsel's  office  and  read 
and  corrected  by  him  on  the  Wednesday  fol- 
lowing, and  which  was  introduced  in  evi- 
dence by  the  plaintiff  on  the  trial  of  the  in- 
stant case.  When  the  case  was  tried  in  the 
United  States  District  Court,  Burke  testified 
at  length  for  the  plaintiff,  and  on  the  pres- 
ent trial  he  was  the  only  witness  examined 
for  the  plaintiff.  So  that  he  detailed  the 
transaction  at  least  three  tlm^es;  once  in  the 
written  statement  to  his  counsel,  next  before 
the  United  States  District  court,  and  finally 
in  the  present  case.    It  is  claimed  by  counsel 
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for  the  defendant  that  there  were  sundry 
variations  and  contradictions  in  his  testi- 
mony. These  criticisms  we  will  not  at  pres- 
ent investigate. 

The  statement  to  his  counsel,  taken  in  con- 
nection with  the  testimony  in  the  instant 
case,  has  an  important  bearing  on  the  ruling 
of  the  trial  court  in  excluding  the  re-exami- 
nation of  Mrs.  Bobertson.  The  plaintiff  was 
claiming  that  there  was  a  complete  uncon- 
ditional parol  contract  between  the  paities; 
the  defendant  that  there  was  simply  a  prop- 
osition made  to  Robertson  by  Burke  which 
had  not  been  accepted  by  Robertson.  Burke, 
in  his  testimony  in  this  cause,  proved  a  com- 
plete unconditional  pared  contract  between 
the  plaintiff,  through  him  as  agent,  and 
Robertson  for  the  exclusive  agency  and  sell- 
ing rights  for  the  tract  of  land  in  contro- 
versy. He  gives  the  details  of  the  proposi- 
tion which  he  said  was  made  to  him  by  Rob- 
ertson, and  whlcdi  he  said  he  accepted.  He 
states  that  when  the  proposition  was  made 
to  him  by  Robertson  he  wished  to  be  dear 
on  it,  as  the  proposition  was  coming  from 
Robertson.  He  did  not  want  to  enter  into 
it  until  he  was  absolutely  certain  of  the  full 
purpose  of  the  propoflAtion,  and.  he  asked 
Robertson  to  repeat  it;  that  Robertson  re- 
peated a  portion  of  it,  and  he  explained  in 
his  oWli  language  how  it  looked  to  him,  and 
that  Robertson  said,  "Yes,  that  is  right," 
and  he  told  Robertson  that  he  would  accept 
the  contract  on  these  terms.  He  states  that 
he  accepted  Robertson's  proposition,  and 
that  they  shook  hands  on  the  trade;  that  he 
had  blank  contracts^  and  offered  to  draw 
up  a  contract,  but  Robertson  said,  "No,"  he 
preferred  to  have  his  lawyer,  Mr.  Townsend, 
to  draw  up  the  contract,  and  he  told  Robert- 
sfm  that  that  was  perfectly  satisfactory. 
But  to  make  it  absolutely  dear  that  there 
was  no  mismiderstanding,  and  that  they 
both  thoroughly  understood  the  contract,  he 
went  over  it  again,  and  Robertson  said, 
"Yes;  that  is  right."  He  further  testified 
that  the  trade  was  complete,  and  that  there 
was  nothing  left  to  be  done.  Burke  further 
testified  that  afterwards  he  was  called  up 
over  the  phone  at  the  Stratford  hotel  by 
Robertson,  and  that  Robertson  said  he  was 
not  altogether  satisfied  as  to  whether  it  was 
best  to  sell  the  property  as  a  whole  or  other- 
wise, and  that  he  (Burke),  not  wishing  to 
discuss  the  matter  at  a  public  phone,  or  over 
a  phone  at  all,  asked  Robertson  when  he 
could  see  him,  and  made  an  engagement  with 
hint  for  Monday  night.  When  asked  as  to 
the  time  when  this  conversation  over  the 
phone  took  place,  he  stated,  "My  recollection 
places  the  telephone  conversation  as  being 
on  Saturday  night,  and  not  Sunday  night" 
Burke  further  testified  that  in  company  with 
J.  W.  Ferrell,  the  president  of  the  plaintiff 
company,  he  went  to  see  Robertson  on  Mon- 
day night  to  get  the  contract  that  had  been 


drawn  up  by  his  attorney;  that  when  asked 
if  he  had  the  contract  ready,  he  said  "No;" 
that  he  had  sold  the  property;  that  he  had 
received  an  offer  that  was  so  good  that  he  did 
not  feel  like  turning  it  down,  or  words  to 
that  effect  In  response  to  inquiries,  he  said 
that  he  had  sold  the  property  to  Mr.  Bar- 
row, a  gentleman  from  Brunswick  county, 
and  that  the  price  was  a  secret;  that  he  had 
promised  not  to  tell  it 

At  this  Juncture,  it  Is  proper  to  state  the 
testimony  of  Mrs.  Robertson.  She  testified 
that  she  did  not  hear  any  of  the  conversa- 
tion betwieen  her  husband  and  Burke  on 
Thursday  night,  but  that  on  Sunday  night 
her  husband  called  the  Stratford  hotel,  and 
said  he  wanted  to  speak  to  Mr.  Burke;  that 
she  supposed  Mr.  Burke  came  to  the  phone, 
and  she  heard  her  husband  say,  "Mr.  Burke, 
I  Just  wanted  to  tell  you  that  I  have  decided 
not  to  accept  your  proposition,"  and,  further, 
"Yes;  I  have  decided  not  to  accept  your 
proposition."  He  repeated  that  twice  over 
the  phone  Sunday  night,  and  of  this  she  was 
absolutely  positive.  When  asked  if  her  hus- 
ban<!  ^?i1]ed  Burke  on  Saturday  night,  she 
saia,  "Mot  that  I  know  of;  he  did  not  call 
hira  cm  Saturday  night,"  and  that  she  was 
at  home  Saturday  night,  and  that  she  knew 
that  he  did  call' him  on  Sunday  night  It 
will  be  recalled  that  Burke  was  not  positive 
as  to  the  date  of  the  call  over  the  phone, 
though  he  admits  that  the  conversation  re- 
lated to  the  dealings  of  the  parties  on  Thurs- 
day night  His  statement  is,  *'My  recolleo- 
iion  places  the  telephone  conversation  tts  be- 
ing on  Saturday  night,  and  not  on  Sunday 
night"  If  we  turn  now  to  the  written  state- 
ment made  by  Burke  to  his  counsel  while 
the  matter  was  fresh  in  his  mind,  we  will 
see  his  version  of  what  Robertson  said.  In 
this  statement  we  find  the  following: 

"Then  he  [referring  to  Robertson]  went  off 
into  this  statement,  'I  looked  for  Mr.  Burke 
Friday  all  day,  and  you  [Mr.  FarrellJ  were  ex- 
pected to  be  back  here  Friday  evening  or  Sat- 
urday, and  I  was  unable  to  find  you.'  Then 
Mr.  Ferrell  said  to  him,  'Did  you  have  the 
contract  ready  to  sign?'  His  reply  was,  *No; 
I  did  not'  Mr.  Ferrell  said:  'What  did  you' 
want  with  us?'  Then  he  said  that  he  had  not 
been  able  to  get  me  until  Saturday  night  And 
then  Mr.  Ferrell  again  asked  him,  'Well,  what 
did  you  want,  Mr.  Robertson;  were  you  ready 
to  sign  the  contract?'  He  did  not  reply  to  that 
Then  Mr.  Ferrell  said,  *AVeU,  Mr.  Robertson, 
you  and  Mr.  Burke  had  a  dear  understanding 
as  to  this  contract  didn't  you?*  And  he  said, 
*Ye8.  ♦  ♦  •  I  feel  that  I  have  got  a  right  to 
back  out  of  this  trade.'  Mr.  Ferrell  said, 
'Why?'  He  said,  'Because  I  could  not  find 
you  nor  Mr.  Burlce  either  Friday  or  Saturday. 
I  then  said,  *Mr.  Robertson,  did  you  think 
that  we  wanted  to  back  out  of  this  trade?*  Mr. 
Robertson  replied,  'I  did  not  know  what  you 
wanted  to  do.'  During  this  conversation  Mr. 
Robertson  repeated  that  he  had  not  been  able 
to  find  us  on  Friday  night  or  Saturday,  and 
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Mr.  Ferrell  said,  'Well,  what  did  yott  want  to 
see  us  aboat,  Mr.  Bobertson?*  to  which  he  re- 
plied that  he  wanted  to  call  olf  this  deal." 

The  statement  attributed  to  Robertson  in 
the  foregoing  written  statement  by  Burke 
would  have,  at  least,  a  tendency  to  indicate 
that  Robertson  did  not  think  that  he  had 
made  any  binding  contract,  and  that  the 
parties  were  to  have  some  further  interview 
on  the  subject,  and  that  he  had  made  unsuc^ 
cessful  effoi'ts  to  obtain  from  Burke  or  Fer- 
rell such  an  interview  *'either  Friday  or 
Saturday."  This  written  statement  of 
Burke's  also  has  a  tendency  to  confirm  Mrs. 
Robertson's  statement  that  tiie  conversation 
over  the  phone  took  place  on  Sunday  night, 
and  not  on  Saturday  night  Burke  makes 
Robertson  say,  *'I  could  not  find  you  nor 
Ferrell  either  BMday  or  Saturday."  In  view 
of  the  statement  attributed  to  Robertson, 
and  of  tlie  testimony  of  Mrs.  Robertson,  it 
was  an  important  fact  to  be  proved,  If  true, 
that  on  Thursday  night  previously  Mrs.  Rob- 
ertson had  heard  her  husband  say  to  Burke 
as  he  left  the  house,  "I  will  consider  your 
proposition  and  let  you  hear  from  me." 

[4]  Mrs.  Robertson  had  twice  testified  in 
the  case,  and  It  was  easy  for  her  to  have 
stated  on  either  occasion,  if  she  desired  to 
concoct  a  story,  that  she  bad  overheard  the 
conversation  of  Thursday  night,  but  she  dis- 
tinctly stated  otherwise.  The  court  had  no 
reason  to  suppose  that  Mrs.  Robertson  would 
testify  to  anything  that  was  untrue  if  she 
were  permitted  to  be  recalled;  and  the  char- 
acter of  the  counsel  engaged  in  the  case  for- 
bids the  idea  of  any  suggestion  of  any  im- 
propriety on  their  part.  It  seems  plain  that 
the  object  of  the  inquiry  was  simply  "to 
elicit  the  truth  and  secure  the  attainment 
of  Justice."  While  we  cannot  say  that  coun- 
sel was  as  diligent  and  as  circumspect  a& 
they  should  have  been,  we  are  satisfied  that 
the  omission  to  elicit  the  answer  expected 
to  be  given  by  Mrs.  Robertson  was  the  result 
of  accident,  mistake,  or  oversight  on  theii 
part,  and  it  could  certainly  haVe  done  the 
plaintiff  no  serious  harm  to  have  allowed 
her.  to  be  recalled.  Robertson  himself  was 
dead.  His  version  of  what  had  taken  place 
between  him  and  Burke,  both  in  his  written 
statement  and  his  verified  bill,  had  been  ex- 
cluded by  the  court,  and  his  estate  was  en- 
dangered if  Burke  should  swear  to  anything 
that  was  untru^.  It  was  a  case  in  which, 
under  all  the  circumstances,  the  court  should 
have  been  circumspect  to  see  that  the  fullest 
opportunity  was  afforded  for  a  full  and  com- 
plete Investigation  of  all  the  facts,  even 
though  it  might  disturb  the  usual,  order  of 
the  Introduction  of  testimony  and  delay  the 
trial  of  the  case.  Burke  was  in  court,  and 
if  Mrs.  Robertson  made  any  false  statement. 
It  was  in  his  power  to  contradict  her  and 
ifeave  it  to  the  jury  to  decide  between  them 
as  to  who  was  telling  the  truth.     Recent 


legislation  has  greatly  liheralifled  the  rules 
of  evidence,  and  much  Is  now  admissible 
which  a  few  years  ago  was  not  Under  all 
the  circumstances  of  the  case,  we  are  of 
opinion  that  this  is  an  instance  in  whidi  the 
trial  court  should  have  permitted  the  wit- 
ness to  be  recalled,  that  the  trial  coart  err- 
ed in  not  allowing  such  recall,  and  that  this 
is  a  proper  case  for  this  court  to  supervise 
and  control  the  discretion  rested  in  said 
court. 

[6]  Counsel  for  the  defendant  in  error  de- 
vote considerable  space  in  their  brief  to  a 
discussion  of  the  ruling  of  the  trial  court  in 
admitting  in  evidence,  over  their  allied  ob- 
jection, the  te6tim<Miy  of  Mrs.  Robertson 
as  to  what  sbe  heard  her  husband  say  over 
the  telephone,  but  the  objection,  the  ruling 
of  the  trial  court  thereon,  and  the  exceptions 
thereto  are  not  parts  of  the  record  before 
us.  They  are  not  made  parts  of  the  record 
by  any  bill  or  certificate  of  exception  filed  in 
the  causa  The  demurrer  to  the  evidence 
states  that  the  plaintiff  produced  to  the  jury, 
to  maintain  the  issues  on  its  part  the  /o^ 
lowing  evidence,  and  that  the  defendant  to 
maintain  the  issue  on  his  part  produced  the 
following  evidence.  All  through  the  stenog- 
rapher's report  of  the  evidence  there  are  in- 
terspersed remarks  of  counsd  and  of  the 
court  and  various  exceptions  to  rulings  of 
the  court  For  Instance,  at  one  place  the 
record  shows  the  following  i 

''Mr.  James  Mann:  We  except  to  tiie  state- 
ment that  was  made  by  the  court  and  es- 
pecially to  the  form  of  it"  ''Mr.  Bernard 
Mann:  And  we  except  to  it  on  the  ground  that 
it  is  not  full  enough." 

And  that  is  the  last  ever  heard  of  either 
exception.  These  things  are  not  parts  of 
the  demurrer  to  the  evidence  or  of  the  rec- 
ord. This  court  cannot  be  burdened  with  a 
search  through  a  stenographer's  report  to 
ascertain  what  objections  have  been  made 
to  the  reception  of  evidence  and  the  rulings 
of  the  trial  court  thereon.  If  they  are  re- 
lied on,  they  must  be  made  parts  of  the  rec^ 
ord  by  proper  bills  of  exception,  or  certifi- 
cates of  exception.  Otherwise,  they  will  be 
deemed  to  have  been  waived.  No  proper  ex- 
ception to  the  ruling  complained  of  appear- 
ing in  the  record,  the  propriety  of  the  ruling 
is  not  open  for  investigation. 

[6]  The  defendant  tendered  certain  wit- 
nesses solely  to  prove  the  reputation  of  Wirt 
Robertson  for  truth  and  veracity-,  but  the 
trial  court  refused  to  permit  them  to  testify 
on  the  ground  that  Robertson  had  not  testi- 
fied in  the  cause,  and  that  his  reputation 
for  truth  and  veracity  had  not  been  assail- 
ed. This  ruling  is  assigned  as  error.  There 
was  no  error  In  the  ruling  of  the  trial  court 
The  testimony  was  properly  rejected.  It  ap- 
pears from  the  stenographic  report  of  the 
evidence  that  when  these  witnesses  were 
tendered  and  the  court  was  stating  its  rea- 
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fions  aforesaid  for  their  exclusion,  counsel 
for  the  defendant  suggested  that  the  wit- 
nesses were  tendered,  "not  only  on  those  re- 
spects, but  also  as  to  fair  dealing,*'  to  which 
the  court  replied,  *'Tes."  But  this  does  not 
appear  In  the  bill  of  exception,  and  hence  is 
no  part  of  the  record,  and  cannot  be  consid- 
ered by  us.  Upon  that  feature  of  the  admis- 
sibility, we  express  no  opinion. 

[7]  Under  the  facts  and  circumstances  of 
this  case,  the  trial  court  did  not  err  in  ex- 
cluding testimony  tendered  by  the  defend- 
ant as  to  the  conditions  of  the  real  estate 
market  near  Hopewell  shortly  after  the  al- 
leged breach  of  contract  set  forth  in  the 
plain tifTs  declaration. 

[8]  When  the  case  was  preylously  before 
us,  it  was  upon  a  demurrer  to  the  declara- 
tion. We  held  that  the  declaration  stated  a 
case  which,  if  proved,  entitled  the  plaintiff 
to  recover,  and  that  the  profits  sought  to  be 
recovered  were  not  speculatlva  The  decla- 
ration stated  the  terms  of  the  contract,  and 
that  the  plaintiff  had,  under  the  terms  there- 
of, 12  months  within  which  to  fulfill  it,  and 
the  witness  Burke  testified  as  to  that  time 
in  the  trial  of  the  present  case.  It  was 
claimed  by  the  defendant  that  the  testimony 
of  Burke  was  Impeached  by  the  written 
statement  aforesaid  of  Burke  to  his  counsel, 
and  also  by  his  testimony  in  the  federal 
court.  This  was  a  question  of  faot  to  be 
decided  by  jury,  and  the  measure  of  dam- 
ages was  not  the  same  where  the  employ- 
ment was  at  will  and  where  it  had  a  definite 
duration.  It  was  error,  therefore,  for  the 
court -to  assume  that  the  employment  was 
for  12  months,  and  Instruct  the  jury  that— 

If  they  believed  that  Wirt  Robertson,  the  de- 
fendant's intestate,  "sold  the  property  described 
in  the  evidence  known  as  the  Baker  tract  to 
Charles  S.  Barrow  for  the  sum  of  $80,000, 
*  *  *  and  that  the  purchase  money  had 
been  paid  in  full,  they  must  assess  the  plain- 
tiff's damages  at  $20,000.00." 

But  when  the  court  decided,  on  the  de- 
murrer to  the  evidence,  that  the  plaintllf  did 
have  12  months  within  which  to  fulfill  -the 
contract,  the  error  became  harmless,  provid- 
ed the  court  had  fixed -the  right  measure  of 
damages.  On  the  latter  question,  the  trial 
court  simply  followed  the  opinion  of  this 
court  on  the  former  hearing.  It  was  there 
said  that — 

"Robertson  himself  demonstrated  the  exist- 
ence of  a  market  by  selling  the  property  him- 
self at  an  enormous  profit  over  what  he  waa  to 
have  as  a  minimum  in  his  contract  with  the 
realty  company,  and  he  cannot  be  heard  now 
to  say  that  the  company  could  not  have  done 
at  least  as  well." 

And  again: 

'*A  principal  cannot,  after  having  made  a 
valid  contract  with  an  agent  for  the  exclusive 
right  to  sell,  render  performance  on  the  part, 


of  the  agent  impossible  by  making  the  sale  him- 
self, and  then  successfully  defend  an  action 
for  breach  of  the  contract  by  daiming  that  the . 
agent  might  not  have  made  the  sale.  Sparks 
V.  Reliable  Dayton  Motor  Car  Co.,  85  Kan.  29, 
116  Pac.  363,  Ann.  Oas.  1012C,  1251;  Schiff- 
man  v.  Peerless  Motor  Oar  Co.,  13  Cal.  App. 
600,  110  Pac  460,  462;  Green  v.  Cole,  127  Mo. 
587,  30  9.  W.  135;  2  Mechem  oa  Agency  (2d 
Ed.)  I  2445." 

We  have  no  disposition  to  recede  from  * 
what  was  then  said.  If  the  contract  and 
the  breach  thereof  alleged  in  the  declaration 
was  proved,  the  realty  company  lost  by  such 
breach  the  benefits  of  the  contract  which  it 
would  have  received  if  it  had  been  fulflUed, 
'and  defendant  cannot  complain  If  the  plain-  / 
tiff  elects  to  take  a  less  sum.  In  addition  to 
the  cases  already  cited  on  the  measure  of 
damages  in  a  case  of  this  kind,  see  Howard 
V.  Stillwell  &  Blerce  Mfg.  Co.,  139  U.  S.  199>  . 
11  Sup.  Ct  500,  35  L.  Ed.  147 ;  U.  S.  v. 
Beham,  110  U.  S.  338,  4  Sup.  Ct.  81,  28  Im 
M.  168;  Durkes  v.  Gunn,  41  Kan.  496,  21 
Pac.  637,  13  Am.  St  Rep.  300;  Trigg  v. 
Clay,  88  Va.  330,  13  S.  E.  434,  291  Am.  St 
Rep.  723. 

[9]  The  plaintiff  had  the  right  to  elect  to 
base  its  profits  on  the  sale  to  Barrow,  and 
such  election  was  not  to  the  detriment  of 
the  defendant 

For  the  error  in  refusing  to  permit  Mrs. 
Robertson  to  be  recalled  as  a  witness,  the 
Judgment  of  the  trial  court  must  be  revers- 
ed, the  verdict  of  the  jury  assessing  the 
damages  will  be  set  aside,  and  the  case  re- 
manded to  the  trial  court  for  a  new  trial  to 
be  had  therein  not  in  conflict  with  the  views 
hereinbefore  expressed. 

Reversed. 

SAUNDERS,  J.,  absent 


(129  Va.  592) 

VIRGINIA  RY.  &  POWER  CO.  v.  CITY  OF 

RICHMOND. 

(Supreme  Conrt  of  Appeals  of  Virginia. 
March  17,  1921.) 

1.  Street  raitroajls  ^=>32— Operation  evidence 
of  construction  of  ordinance  by  parties. 

The  operation  by  a  traction  company  of  its 
street  cars  over  the  tracks  of  another  company 
under  the  terms  of  a  city  ordinance  for  so  long 
as  the  two  companies  were  separate  corpora- 
tions and  for  several  years  thereafter,  with  the 
consent  of  the  dty  authorities,  if  not  sufficient 
to  establish  estoppel  to  deny  that  the  ordinance 
authorized  such  operation,  is  at  least  of  height 
as  a  construction  by  the  parties  that  the  ordi- 
nance authorized  such  operation. 

2.  Street  railroads  ^s»32— Ordinance  held  to 
authorize  operation  over  competitor's  tracks. 

The  Richmond  ordinance  of  December  7, 
1900,  enacted  at  the  urgent  solicitation  of  a 


^c»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Niuabered  'Digests  and  Indexes 

100  s.a-^ 


530 


106  SOUTHEASTERN  RBPOBTEB 


(Va. 


triurtion  company,  whicb,  after  redting  the 
provision  of  a  competitor's  franchise  permitting 

.  the  council  to  authorize  the  use  of  its  tracks  hy 
the  traction  company,  gave  the  traction  com- 
pany the  right  to  operate  its  cars  along  the 
lines  thereinafter  specified,  specified  certain 
tracks  whidi  the  company  was  authorized  to 
lay  and  connections  it  was  to  make,  and  requir- 
ed the  cars  operated  thereunder  to  be  operated 
according  to  the  provisions  of  the  traction  com- 

»  pany*s  franchise,  clearly  authorized  the  traction 
company  to  operate  its  cars  over  the  competi- 
tor's tracks,  though  the  subsections  specifying 
the  particular  lines  made  no  mention  of  the 
operation  of  cars. 

3.  Street  railroads  ^s^lS—Rule  of  strict  oon- 
structlon  of  franchise  not  to  bo  used  to  ilo- 
feat  public  rights. 

The  rule  that  a  street  railroad  franchise  is 
to  be  strictly  construed  so  as  not  to  convey  any 
rights  by  implication  which  are  not  expressly 
granted  is  for  the  protection  of  the  public,  and 
is  not  to  be  used  to  defeat  the  public  right  to 
have  the  required  service  over  the  lines  covered 
by  the  franchise. 

4.  Street  railroads  ^s>  1 8— Strict  construction 
of  franchise  does  not  mean  strained  or  un- 
natural construction. 

While  a  franchise  is  to  be  construed  strict- 
ly against  the  company  and  in  favor  of  the 
public,  that  does  not  mean  that  It  is  to  be  giv- 
en a  strained  or  unnatural  construction  which 
will  defeat  the  manifest  purpose  of  the  grant 

5.  Street  railroads  ^=>l8»Rloht  neoessarily 
Implied  from  whole  ordinance  it  sufHoientty 
expreeaed. 

Where  the  right  of  a  street  railroad  com- 
pany to  operate  cars  over  the  lines  specified 
in  a  dty  ordinance  is  necessarily  implied  from 
the  whole  ordinance,  though  not  spedfically 
mentioned  in  the  provisions  designating  the 
lines  to  be  constructed,  the  right  is  suffidently 
expressed  In  the  ordinance  within  the  rule  that 
a  frandiise  gives  only  the  rights  expressed 
therein,  and  not  those  given  only  by  implication. 

6.  Street  railroads  ^s>7(^0rdinance  held  to 
require  operation  of  oars  over  named  route. 

The  Richmond  ordinance  of  December  7th, 
1900,  granting  to  a  traction  company  authority 
to  connect  with  the  tracks  of  a  competitor  and 
to  operate  its  cars  over  such  tracks,  which  also 
provided  that  the  cars  should  be  operated  by 
the  traction  company  in  accordance  with  its 
franchise,  requires  the  company  to  maintain 
over  the  route  therein  specified  the  service  it 
was  required  to  maintain  by  its  franchise  over 
the  other  routes. 

7.  Street  ralh'oads  ^==»66— Acceptance  of  ordi- 
nance creates  contract  which  dty  can  enforce. 

The  acceptance  by  a  traction  company  of 
an  ordinance  authorizing  and  requiring  it  to 
operate  cars  over  the  tracks  of  its  competitor 
creates  a  contract  for  the  operation  of  such 
cars  which  the  city  can  enforce. 

8.  Evidenoe  ^=:>20(2)— No  Judidal  notice  of  ef- 
fect of  operation  of  cars. 

On  writ  of  error  to  a  judgment  imposing  a 
fine  on  a  street  railroad  company  for  discon- 


tinuing service  on  a  certain  route,  the  court 
cannot  take  judidal  notice  that  the  maintenance 
of  service  on  that  route  would  be  unnecessary 
and  would  result  in  congestion  of  the  traffic. 

9.  Street  railroads  «=s>70— Reasons  for  repssl- 
lag  servloe  ordliianoe  cannot  be  considered  by 
court. 

On  writ  of  error  to  a  judgment  fining  a 
street  railroad  company  for  discontinuing  serv- 
ice on  a  route,  the  fact  that  such  service  was 
of  no  benefit  to  the  public,  and  that  the  opera- 
tion of  the  cars  thereon  increased  the  conges- 
tion of  the  traffic,  presents  a  good  reason  for 
the  repeal  of  the  ordinance  requiring  the  serv- 
ice by  the  dty  coundl,  but  does  not  authorize 
the  court  to  permit  sudi  discontinuance. 

Error  to  Hustings  Court  of  Richmond. 

The  Virginia  Railway  &  Power  Company 
was  fined  for  discontinuing  service  on  one 
of  its  routes  In  the  City  of  Richmond  with- 
out consent  of  the  dty  ooundl,  and  it  brings 
error.    Affirmed. 

R  R.  WUliams,  A.  B.  Guigon,  and  T.  Jus- 
tin Moore,  all  of  Richmond,  for  plaintiff  in 
error. 

H.  R.  PoUardt  of  Richmond,  for  defendant 
In  error. 

BURKS»  J.  The  Virginia  Railway  &  Pow- 
er Company  is  the  successor  in  title  of  the 
franchise  of  the  street  railways  in  the  dty 
of  Richmond  of  the  Richmond  Traction  Com- 
pany, the  Richmond  Passenger  &  Power  Com- 
pany, and  the  Virginia  Passenger  &  Pow- 
er Company.  It  was  fined  $100  for  discon- 
tinuing service  cm  one  of  its  routes  in  the 
dty  without  the  consent  of  the^dty  council, 
and  to  the  Judgment  imposing  such  fine  the 
writ  of  error  In  this  cause  was  awarded. 
The  proceeding  Is  quasi  criminal,  but  In  sub- 
stance it  Is  a  dvil  proceeding  to  determine 
the  rights  and  duties  of  the  respective  par- 
ties under  certain  ordinances  of  the  city. 
This  involves  a  construction  of  said  ordi- 
nances. 

In  1900  there  were  two  principal  street  car 
companies  in  the  dty  operating  under  differ- 
ent franchises  and  occupying  different  ter- 
ritory. Of  these  the  Richmond  Traction 
Company,  whose  original  franchise  was 
granted  In  August,  1895,  operated  on  Broad 
street  practically  its  then  entire  length,  ex- 
tending from  the  city  limits  near  Oakwood 
Cemetery  w^estward  along  Broad  street  to 
first  street,  and  out  First  street  and  along 
that  and  other  streets  to  Hollywood  Ceme- 
tery, but  had  no  line  on  Main  street.  This 
line  was  first  known  as  the  Oakwood  to  Hol- 
lywood line,  afterwards  as  the  Oakwood- 
Broad  line,  and  all  the  cars  were  designated 
by  the  latter  name  as  required  by  ordinance. 
The  operation  of  this  line  was  conunanded 
and  compelled  by  the  ordinance  granting  the 
franchise  and  the  amendments  thereof.    The 
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Richmond    Passenger    &    Power    Company,  t  ling  interest  in  both  the  companies;  from  July» 


whose  original  franchise  was  granted  In  De- 
cember, 1899,  operated  on  Main  street  prac- 
tically from  one  end  of  It  to  the  other,  but 
had  no  line  on  Broad  street,  except  the 
Laurel  street  line,  which  ran  on  Broad  street 
a  distance  of  17  blocks.  But  the  traction 
company's  lines  consisted  chiefly  of  the 
Broad  street  lines,  and  the  Passenger  & 
Power  Company's  lines  consisted  chiefly  of 
the  Main  street  lines.  In  each  of  these  fran- 
chises the  city  reserved  the  right  to  permit 
either  company  to  run  cars  on  the  line  of  the 
other  under  certain  terms  and  conditions. 

Shortly  before  December  7,  1900,  the  trac- 
tion company,  which  was  a  competitor  of 
the  Passenger  &  Power  Company,  made  ear- 
nest efforts  before  the  council  of  the  city 
of  Richmond,  under  the  power  which  the 
council  had  reserved  to  itself,  to  secure  au- 
thority to  operate  certain  of  its  cars  on  Main 
street  between  First  and  Eighteenth  over 
and  along  the  tracks  of  the  Passenger  & 
Power  Company ;  the  two  lines  then  crossing 
each  other  at  First  and  Main.  In  response 
to  this  earnest  request,  the  city  council 
adopted  the  ordinance  of  December  7,  1900, 
"to  authorize  the  Richmond  Traction  Com- 
pany to  extend  its  lines,  and  also  to  operate 
its  cars  upon  certain  tracks  of  the  Richmond 
Passenger  &  Power  Company"  (see  title  of 
ordinance),  and  it  is  the  construction  of  this 
ordinance,  in  the  light  of  the  surrounding 
circumstances,  which  constitutes  the  chief 
matter  in  controversy  between  the  parties. 

Soon  after  the  adoption  of  the  ordinance, 
the  two  lines  were  connected  where  they 
crossed  at  First  and  Main  streets.  The  line 
authorised  by  the  ordinance  was  constructed 
along  Eighteenth  street,  and  the  two  lines 
connected  at  Eighteenth  and  Main,  and  the 
Richmond  Traction  Company,  with  the  ac- 
quiescence of  the  Richmond  Passenger  & 
Power  Company  and  of  the  city,  began  to 
operate  a  second  line  of  cars  between  Oak- 
wood  Cemetery  and  Hollywood  Cemetery, 
traversing  Main  street  from  First  to  Eight- 
eenth, which  became  known  as  the  "Oakwood 
and  Main  line."  The  two  lines  were  identi- 
cal at  each  end — that  is,  from  Eighteenth  to 
Oakwood  and  from  First  to  Hollywood — and 
were  parallel  from  First  to  Eighteenth ;  one 
of  said  parallel  lines  being  on  Broad  and  the 
other  on  Main.  The  two  companies  continu- 
ed to  be  competitors  from  early  in  1901  till 
June,  1902,  when  the  Virginia  Passenger  &. 
Power  Company  became  the  owner  of  the 
majority  of  the  stock  of  both  companiea  As 
stated  in  the  petition: 


♦«i 


•From  June.  1902,  until  November,  1917,  the 
operation  of  the  Oakwood  and  Broad  and  Oak- 
wood  and  Main  lines  continued  under  unified 
control.  Both  lines  were  always  operated  as 
Richmond  Traction  Company  lines— from  June, 
1902,  to  July,  1904,  by  the  Virginia  Passenger 
&  Power  Company,  which  owned  the  control- 


19<H,  to  July,  1900,  by  the  receivers  of  the 
United  States  District  Court  for  the  Eastern 
District  of  Virginia  in  charge  of  and  operating 
the  lines  of  all  three  companies  in  receivership 
proceedings  against  said  companies;  and  from 
July,  1909,  to  November,  1917,  by  the  present 
company,  the  Virginia  Railway  &  Power  Com- 
pany, which  acquired  the  properties  of  all  the 
foregoing  companies  through  foreclosure  pro- 
ceedings in  the  receivership  suits  against  the 
above-mentioned  companies." 

By  an  ordinance  adopted  In  1915  the 
plaintifl  in  error,  then  the  owner  and  oper- 
ator of  all  the  lines  aforesaid,  was  author- 
ized to  make  "a  temporary  change  in  the 
routing  of  its  *  ♦  ♦  Broad  and  Main  line 
and  its  Oakwood-Broad  line."  Under  this 
ordinance  the  plaintiff  in  error  was  permit- 
ted to,  and  did,  divert  its  Oakwood-Broad 
line  from  Broad  street  at  Eighteenth  street, 
and  followed  the  latter  street  to  Main,  and 
thence  down  Main  to  Ninth  and  up  Ninth  to 
Broad.  This  diversion  made  the  two  lines 
(Oakwood-Broad  and  Oakwood-Maln)  identi- 
cal from  Oakwood  cemetery  to  Hollywood  ex- 
cept between  Ninth  and  First  streets.  Both 
lines  continued  thereafter  to  be  operated 
along  the  routes  indicated  until  November 
1917  when  the  plaintiff  In  error  discontinued 
the  Oakwood-Maln  line,  without  asking  or 
obtaining  the  consent  of  the  city.  The  plain- 
tiff in  error  contends:  (1)  That  the  ordi- 
nance of  December  7,  1900,  does  not  by  its 
terms  authorize  or  require  the  operation 
of  the  cars  of  the  traction  company  on  the 
Main  street  line  of  the  Passenger  &  Power 
Company  between  any  spteciflc  points,  and 
that  such  requirement  cannot  be  made  by  Im- 
plication ;  (2)  that  the  right,  if  it  exists  at  all, 
is  merely  permissive ;  and  (3)  that  the  inten* 
tion  of  the  ordinance  of  1915,  below  was  to 
consolidate  the  two  lines,  and  not  to  dupli- 
cate the  service  over  the  route. 

An  ordinance  to  authorize  the  Richmond  Trac- 
tion Company  to  extend  its  lines,  and  also  to 
operate  its  cars  upon  certain  tracks  of  the 
Richmond  Passenger  &  Power  Company.    Ap- 
proved December  7,  1900. 
Whereas,  in  the  ordinance  entitied,  "An  ordr- 
nance  to  aathoriase  the  construction  and  opera- 
tion of  a  street  railway  within  the  limits  of  the 
dty  of  Richmond  by  the  Richmond  Traction 
Company,"  approved  August  28,  1895,  section 
7  provides  for  the  use,  in  whole  or  in  part,  of 
the  lines  of  the  Richmond  Traction  Company 
by  any  other  company,  when  aathorized  by  the 
dty  council,  subject  to  the  terms  and  conditions 
of  said  section. 

Whereas,  under  an  ordinance  oititied,  "An 
ordinance  to  authorize  the  constmction  and 
operation  of  a  street  railway  within  the  Umits 
of  the  city  of  Richmond  by  the  Richmond  Pas- 
senger &  Power  Company,"  approved  December 
23,  1899,  it  is  provided  that  the  said  Richmond 
Passenger  &  Power  Company  shall  have  the 
right  to  operate  its  cars  upon  certain  tracks  on 
Broad  street  of  the  Richmond  Traction  Oom* 
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pany/  under  the  right  reflerved  in  the  above- 
mentioned  ordinance  of  AugnBt  28,  1895,  and 
whereas,  in  the  said  ordinance  of  December  23, 
1899,  the  council  reserved  the  power  to  aJlow 
any  other  company,  when  authorized  by  the 
council,  to  use,  in  whole  or  in  part,  the  tracks 
of  the  Richmond  Passenger  &  Power  CJompany: 

Now,  therefore,  be  it  ordained  by  the  council 
of  the  city  of  Richmond: 

(1)  That  the  Richmond  Traction  Company 
be,  and  the  same  is  hereby,  authorized  to  op- 
erate its  cars  upon  and  along  certain  of  the 
lines  and  tracks  of  the  Richmond  Passenger  & 
Power  Company,  and  to  extend  its  own  tracks 
at  Bighth  and  Broad  streets  and  Eighteenth  and 
Broad  streets,  as  hereinafter  stated,  subject  to 
the  conditions  and  provisions  hereinafter  set 
forth  or  referred  to. 

(a)  The  Richmond  Traction  Company  is  here- 
by authorized  to  connect  its  eastern  track  on 
First  street  with  the  southern  track  of  the 
Richmond  Passenger  &  Power  Company  on 
Main  northern  track  of  the  Richmond  Paasen^ 
ger  &  Power  Company  on  Main  street. 

(b)  To  construct  and  operate  a  double  track 
on  Eighth  street,  between  Broad  and  Main 
streets,  connecting  at  the  comer  of  Broad 
street  with  the  tracks  of  the  Richmond  Trac- 
tion Company  west  of  Eighth  street,  and  at  the 
comer  of  Main  and  Eighth  streets  with  the 
tracks  of  the  Richmond  Passenger  &  Power 
Company;  the  western  track  on  Eiighth  street 
tp  connect  with  the  southern  track  of  the  Rich- 
mond Passenger  &  Power  Company,  and,  the 
eastern  track  on  Eighth  street  with  the  north- 
ern track  of  the  Richmond  Passenger  &  Power 
Ctoipany  on  Main  street. 

(c)  And  is  also  authorized  to  extend  its  tracks 
on  Eighteenth  street  southwardly  fh>m  Broad 
atreet  to  Main  street,  connecting  the  said  ex« 
tension  at  Eighteenth  street  and  Broad  street 
with  the  tracks  of  the  Richmond  Traction 
Company  on  Broad  street  east  of  Eighteenth 
street,  and  connecting  the  eastern  track  at 
Eighteenth  street  and  Main  street  with  the 
southern  track  of  the  Richmond  Passenger  & 
Power  Company  on  Main  street,  and  the  west- 
em  track  at  Eighteenth  and  Main  streets  with 
the  northern  track  of  the  Richmond  Passenger 
&  Power  Company  on  Main  street,  with  the 
right  to  the  Richmond  Passenger  &  Power  Com- 
pany to  use  said  tracks  on  Efighteenth  street 
from  Grace  to  Main  streets,  without  paying 
any  compensation  to  said  traction  company  for 
the  expenses  of  construction,  and  only  to  pay 
fair  compensation  for  the  use  of  the  same,  to 
be  determined  in  the  san^e  manner  as  stiall  be 
determined  the  compensation  it  shall  pay  for 
the  use  of  the  tracks  of  the  Richmond  Traction 
Company  on  Broad  street.  But  if  the  said 
Richmond  Passenger  &  Power  Company  shall 
prefer  to  construct  its  own  track  from  Eight- 
eenth and  Grace  streets  to  Eighteenth  and 
Main  streets,  then  the  said  Richmond  Traction 
Company  shall  not  build  or  continue  from 
Eighteenth  and  Grace  to  Eighteenth  and  Main 
streets  one  of  the  above-mentioned  tracks  run- 
ning from  Eighteenth  and  Broad  streets,  but 
may  connect  the  said  track  at  Eighteenth  and 
Grace  streets  with  the  said  track  of  the  Rich- 
mond Passenger  &  Power  Company  at  that 
point,  and  use  the  same  upon  compensation  to 
the  Richmond  Passenger  &  Power  Company,  to 


be  determined  as  provided  in  section  2  of  thla 
ordinance. 

(2)  The  use  of  the  above-named  tracks  of  the 
Richmond  Passenger  &  Power  Company  by  the 
Richmond  Traction  Company  shall  be  upon 
such  fair  and  reasonable  terms  as  may  be 
agreed  upon  between  the  parties,  or,  in  the 
event  that  said  companies  cannot  agree  upon 
the  terms,  the  same  shall  be  settled  by  arbitra- 
tion, as  provided  in  seqtion  11  of  an  ordinance 
approved  December  23,  1899,  entitled,  "An  ordi- 
nance to  authorize  the  construction  and  opera- 
tion of  a  street  railway  within  the  limits  of 
the  city  of  Richmond  by  the  Richmond  Pas- 
senger &  Power  Company. 

(3)  The  privileges  herein  granted  shall  con- 
tinue until  the  1st  day  of  January,  1926,  unless 
sooner  forfeited,  and  shall  be  exercised  in  ac- 
cordance with  the  terms  and  conditions  imposed 
upon  the  Richmond  Traction  Company  for  the 
constraction  and  operation  of  Its  lines,  as  pro-, 
vided  in  an  ordinance  approved  August  28, 
1895,  entitled,  '*An  ordinance  to  authorize  the 
constmcdon  and  operation  of  a  street  railway 
within  the  limits  of  the  city  of  Richmond  by  the 
Richmond  Traction  Company,"  and  all  lawful 
amendments  thereto,  so  far  as  the  same  may 
be  applicable  and  not  inconsistent  herewith. 
As  to  the  furnishing  of  service,  the  conunittee 
on  streets  shall  have  the  same  power  to  re- 
quire quidcer  service  as  it  now  has  over  the 
Broad  street  route  of  the  traction  company 
by  section  3  of  the  ordinance  of  that  company, 
approved  August  28,  1895.  It  is  further  pro- 
vided that,  before  the  Richmond  Traction  Com- 
pany shall  exercise  any  of  the  rights  and  privi- 
leges granted  it  by  this  ordinance,  said  Rich- 
mond Traction  Company  shall  agree,  in  writ- 
ing, evidenced  by  its  aooeptance  of  this  ordr* 
nance,  as  hereinafter  provided,  that  the  city  of 
Richmond  shall  have  the  right  to  put  further 
conditions,  restrictions,  and  regulations  as  to 
the  use  of  electricity  and  requirements  as  to  the 
manner  or  system  by  which  electricity  may  be 
used  by  the  said  Richmond  Traction  Company, 
upon  any  or  all  of  its  lines. 

(4)  The  said  '  Richmond  Traction  Company 
shall  run  all  of  their  cars,  which  operate  by 
viirtue  of  the  powers  herein  granted,  ui)on  a 
schedule  of  not  less  than  five  minutes,  -under 
the  provisions  of  their  present  franiriiise,  and 
during  the  hours  herein  mentioned,  and  shall 
also  run  all  of  their  cars,  which  operate  by 
virtue  of  the  powers  herein  granted,  continu- 
ously from  Oakwood  to  Hollywood  and  return, 
and  continuously  from  the  reservoir  to  Chim- 
borazo  and  retum. 

(5)  The  privileges  herein  granted  are  given 
upon  the  condition  tnat,  by  accepting  this  ordi- 
nance, the  Richmond  Traction  Company  shall 
concede  and  agree  that  its  rolling  stock  shall 
be  taxed  by  the  city  of  Richmond,  whether  lo- 
cated in  the  city  or  not;  but  if  such  rolling 
stock  be  also  taxed  by  the  county  of  Henrico, 
under  the  ruling  of  the  board  of  public  works, 
then  the  amount  of  the  taxes  imposed  by  the 
city  shall  be  reduced  by  the  amount  whidi  the 
company  shall  have  to  pay  to  said  county. 

(6)  The  said  Richmond  Traction  Company 
shall,  within  sixty  days  after  said  approval  of 
this  ordinance,  accept,  in  writing,  each  and 
every  provision  of  the  same;  and,  if  at  the  ex- 
piration of  the  said  period  of  sixty  days  after 
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eaJd  approyal  of  this  ordinance  the  ,8aid  Bicbp- 
mond  Traction  Company  shall  have  failed  so 
to  accept,  in  writing,  each  and  every  provision 
thereof,  tiien  this  ordinance  shall  be  null  and 
void  and  of  no  effect. 

(7)  It  is  further  provided  that  the  privileges 
herein  granted  are  given  upon  the  condition 
that  the  work  necessary  to  be  done  to  make 
the  connections  herein  authorised  for  the  use 
of  the  tracks  of  the  Richmond  Passenger  & 
Power  Company  from  F^st  and  Main  street 
to  Eighteenth  and  Main  street,  and  from  £}ighth 
and  Main  street  to  Eighteenth  and  Main  street, 
and  from  the  other  work  necessary  for  the  op- 
eration of  the  cars  of  the  Richmond  Traction 
Company  over  said  tracks  and  the  tracks  to 
be  constructed  on  Eighth  street  and  on  Eight- 
eenth street,  shall  be  begun  within  four  months 
from  the  passage  of  this  ordinance,  and  shall 
be  completed  within  six  months  from  said  pas- 
sage. 

(8)  This  ordinance  shall  be  in  force  from  its 
passage. 

[1]  Aside  from  the  language  of  the  ordi- 
nance, to  be  presently  noticed,  the  action  of 
the  parties  affected  was  a  contemporaneous 
practical  constructi<»i  of  the  ordinance  by 
them.  The  fact  that  the  Passenger  &  Pow- 
er Company,  a  competing  line  with  the  trac- 
tion company,  permitted  the  latter,  acting 
under  the  ordinance,  to  occupy  its  lines  along 
Main  street  from  First  to  Eighteenth  and 
share  its  business,  and  that  the  traction  com- 
pany agreed  to  pay  for  the  use  oi  said  tracks 
in  the  manner  provided  by  the  frandiises, 
plainly  shows  that  both  companies  construed 
the  ordinance  as  authorizing  such  use  of  said 
tracks.  The  city  also,  by  its  full  acquies- 
cence in  the  conduct  of  the  two  companies, 
manifested  a  like  interpretation  of  the  ordi- 
nance and  in  view  of  the  fact  that  the  ordi- 
nance was  adopted  at  the  earnest  solicitation 
of  the  traction  company  and  for  the  purpose 
of  authorizing  the  very  arrangement  which 
was  put  into  effect  by  the  companies  it  njay 
well  be  doubted  if  the  city  would  not  be  es- 
topped to  deny  that  interpretation  of  the 
ordinance.  In  section  1242  of  Dillon  on  Mu- 
nicipal Corporations  (5th  Ed.)  it  is  said: 

"If  a  municipality  has  the  power  to  grant 
such  right  or  franchise,  and  a  corporation,  be- 
lieving and  assuming  that  it  has  the  consent 
or  grant  of  the  municipality,  has,  with  the 
knowledge  of  the  proper  municipal  authorities, 
proceeded  to  exercise  the  right  of  franchise, 
and  has  constructed,  maintained,  and  operated 
its  works  and  appliances  in  the  city  streets,  the 
mnnicipality  will,  in  a  proper  case,  be  estopped 
by  the  acts  and  conduct  of  its  officers  and  rep- 
resentatives in  knowingly  permitting  and  ac* 
quiescing  in  the  use  and  occupation  of  the 
streets  from  asserting  the  invalidity  of  the 
grant  of  the  franchise,  so  far,  at  least,  as  con- 
cerns its  own  failure  to  pass  an  ordinance  or 
take  the  steps  necessary  to  effectuate  the  grant 
But  the  principle  of  estoppel  in  such  case  must 
be  very  cautiously  applied  and  restricted  to 
C9ses  where  justice  manifestly  requires  its  ap^ 
plication." 
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Both  routes  have  been  operated  by  the 
plaintiff  in  error  and  Its  predecessors  in  ti- 
tle from  the  time  the  Oakwood-Main  line 
was  Installed  in  1901  till  November,  1917, 
when  the  latter  was  discontinued,  subject  to 
the  change  made  in  pursuance  of  the  rerout- 
ing ordinance  aforesaid  of  1915.  This  prao- 
tlcal  construction  put  upon  the  ordinance  by 
all  parties  in  interest  not  only  at  the  time  of 
its  adoption,  but  continued  through  a  long 
series  of  years,  both  whUe  the  interests  of 
the  parties  were  antagonistic  and  afterwards 
when  they  had  become  harmonious,  is  cer- 
tainly entitled  to  great  weight,  even  If  it 
does  not  amount  to  an  estoppel.  Henry  ▼. 
Mason  City,  etc,  B.  Co.,  140  Iowa,  201,  118 
N.  W.  310. 

[2]  Let  us  return  now  to  the  ordinance  It- 
self and  see  tf  it  does  not  require  as  well  as 
authorize  the  operation  of  the  Oakwood-Main 
line.  It  must  be  borne  in  mind  that  the 
traction  company  was  before  the  city  council 
earnestly  beseeching  it  for  authority  to  op- 
erate certain  of  its  cars  over  and  along  the 
tracks  of  the  Passenger  &  Power  Company, 
a  competing  company,  on  Main  street  be- 
tween E^rst  and  Eighteenth  streets,  and  that 
to  accomplish  this  result  It  would  be  neces- 
sary to  build  a  line  along  Eighteenth  street 
from  Broad  to  Main.  In  response  to  this 
request,  and  intending  to  comply  therewith, 
the  city  council  adopted  the  ordinance  of  De- 
cember 7,  1900,  which  Is  set  out  in  full  in 
the  statement  preceding  this  opinion.  Only 
such  parts  of  it  will  be  repeated  as  are 
deemed  necessary,  and  Italics  will  be  used 
where  desired  for  purposes  of  emphasis, 
though  not  used  in  the  ordinance. 

The  title  of  the  ordinance  is  as  follows: 

"To  authorize  the  Bichmond  Traction  Com- 
.pany  to  extend  its  lines  and  also  to  operate 
its  cars  upon  certain  tracks  of  the  Bichmond 
Passenger  &  Power  Company." 

Manifestly  this  titl^  was  sufficient  to  cover 
what  was  asked  by  the  traction  company  and 
what  the  city  proposed  to  grant  it,  to  wit,  the 
right  to  operate  its  cars  upon  certain  tracks 
of  the  Passenger  &  Power  Company.  The 
ordinance  then  contains  two  'Vhereas"  clauB>- 
es.  The  first  recites  that  the  traction  com- 
pany franchise  "provides  for  the  use  of  Its 
tracks  by  any  other  company  authorized  by. 
the  council."  The  second  recites  that  the 
franchise  of  the  Passenger  &  Power  Company 
gave  to  the  council  power  to  allow  any  other 
company  to  use  its  tracks.  After  the  re- 
citals, the  ordinance  proceeds,  "Now,  there^ 
fore,  be  it  ordained" ;  that  is  to  say,  in  con- 
sideration of  the  recitals  and  for  the  purpose 
of  carrying  out  the  object  expressed  in  the 
title,  the  council  ordained,  first,  "that  the 
Richmond  Tractiota  Company  be  and  the 
same  is  hereby  authorized  to  operate  its  cars 
upon  and  along  certain  lines  and  tracks  of 
the  Bichmond  Passenger  &  Power  C/ompany." 
This  was  an  unqualified  grant  of  authority 
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of  the  traction  company  to  operate  Its  cars 
upon  and  along  the  tracks  of  the  Passenger 
&  Power  Company,  and  it  only  remained  to 
designate  the  tracks  referred  to.  In  order  to 
accomplish  this  result  the  ordinance  then 
adds  subsections  (a),  (b),  (c)  to  section  1. 
Subsections  (a)  and  (c)  designate  i^eciflcally 
how  the  lines  of  the  two  companies  are  to  be 
connected.  The  two  lines  cross  each  other 
at  First  street,  and  subsection  (a)  provides 
that  the  connection  at  that  street  shall  be 
made  by  connecting  the  eastern  track  of  the 
traction  company  on  First  street  with  the 
southern  track  of  the  Passenger  &  Power 
Company  on  Main  street,  and  to  connect  its 
western  track  on  First  street  with  the  north- 
em  track  of  the  Passenger  &  Power  Company 
on  Main  street.  Subsection  (b)  relates  to  the 
construction  and  operation  of  a  double  track 
on  Eighth  street  and  the  connections  to  be 
made  therefrom.  Subsection  (c)  provides  for 
the  construction  of  tracks  on  Eighteenth 
street  from  Broad  to  Main  so  as  to  connect 
the  two  lines,  and  provides  that  the  connec- 
tion at  Eighteenth  and  Main  streets  shall  be 
made  by  connecting  the  eastern  track  of  the 
traction  company  with  the  southern  track  of 
the  Passenger  &  Power  Company  and  the 
western  track  of  the  traction  company  with 
the  northern  track  of  the  Passenger  &  Power 
Company.  The  connection  thus  authorized 
was  absolutely  necessary,  in  view  of  the  way 
such  cars  are  operated,  for  the  operation  of 
the  traction  cars  on  the  tracks  of  the  Passen- 
ger &  Power  Comimny,  and  could  not  admit  of 
any  use  of  said  tracks  except  those  on  Main 
sti-eet  between  First  and  Eighteenth.  It  is 
true,  as  argued  for  the  plaintiff  in  error,  that 
neither  one  of  these  subsections  in  terms  pro- 
vides for  the  operation  by  the  traction  com- 
pany of  its  cars  over  the  lines  of  the  Passen- 
ger &  Power  Company,  but,  the  first  para- 
graph of  section  1  having  provided  for  the 
operation  of  said  cars,  the  subsections  re- 
ferred to  were  enacted  in  order  to  carry  out 
the  provisions  of  said  first  paragraph  and 
simply  provide  how  the  connections  were  to 
be  made,  which  connections,  when  made, 
would  necessarily  refer  to  the  operation  of 
the  cars  on  Main  street  between  First  and 
Eighteenth;  the  subsections,  in  effect,  more 
particularly  designating  the  certain  lines  and 
tracks  of  the  Passenger  &  Power  Company 
which  were  to  be  traversed  by  the  cars  of  the 
traction  company.  Section  2  of  the  ordinance 
then  declares  that  "the  use  of  the  above- 
named  tracks  shall  be  upon  fair  and  reason- 
able terms,"  and,  if  agreement  is  impossible, 
provides  a  method  of  compulsory  arbitration. 
**The  above-named  tracks"  mentioned  in  sec- 
tion 2  could  only  refer  to  the  tracks  which  had 
been  designated  as  hereinbefore  indicated  in 
paragraph  1.  Subsections  (a)  and  (c)  of  para- 
graph 1  expressly  state  that  these  connec- 
tions are  the  northern  and  southern  tracks 
of  the  Passenger  &  Power  Company  at  First 
and  Main  and  at  Eighteenth  and  Main.    Sec- 


tion 3  of  the  ordinance  then  provides  that  th& 
privileges  therein  granted  shall  continue  un- 
til the  1st  of  January,  1926.  The  plain  pur- 
pose of  the  ordinance,  as  admitted  in  the 
petition,  was  to  give  the  traction  company 
the  right  to  use  the  tracks  of  the  Passenger 
&  Power  Company  (xi  Main  street  between 
First  and  Eighteenth,  so  that  it  would  seem 
manifest  that  the  "privileges  herein  granted*' 
refer  to  the  privileges  which,  as  has  been 
pointed  out,  were  conferred  by  section  1. 
Section  3  also  declares  that  the  privileges 
herein  granted  "shall  be  exercised  in  accord- 
ance with  the  terms  and  conditions  Imposed 
upon  the  traction  company  for  the  construc- 
tion and  operation  of  its  lines  as  provided 
in  an  ordinance  approved  August  28,  1895, 
and  all  lawful  amendments  thereto."  Be- 
ferrlng  to  the  latter  ordinance,  we  find  that 
it  was  there  expressly  provided  that  fair 
service  should  be  rendered  to  the  public  upon 
the  routes  given  the  company,  and  that  the 
company  between  the  hours  of  6  a.  m.  and 
12  p.  m.  ''shall  not  at  any  time  within  the' 
said  hours  cease  to  do  so  without  the  con- 
sent of  the  councU  by  ordinance."  That  or- 
dinance allowed  and  provided  for  a  five-min- 
ute schedule  and  that  the  company  should 
run  through  cars  from  Hollywood  to  the 
eastern  limits  of  the  dty.  Not  only  did  sec- 
tion 3  subject  the  traction  company  to  the 
ordinance  of  1895  and  aU  lawful  amendments 
thereto,  but  the  ordinance  of  1900  in  section 
4  expressly  provides : 

"(4)  The  said  traction  company  shall  run. 
all  of  their  cars  which  operate  by  virtue  of  tbe^ 
powers  herein  granted,  upon  a  schedule  of 
not  less  than  five  minutes  under  the  provisions 
of  their  present  franchise  during  the  hoars 
herein  mentioned,  and  shall  also  run  all  of 
their  cars  which  operate  by  virtue  of  the  pow- 
ers herein  granted  continuously  from  Oakwood 
to  Hollywood  and  return." 

The  only  cars  that  could  be  operated  con- 
tinuously from  Oakwood  to  Hollywood  and 
return  under  the  ordinance  of  1900  was  the 
Oakwood  and  Main  line,  for  the  Oakwood  and 
Broad  line  was  not  operated  by  virtue  of 
powers  granted  by  the  ordinance  of  1900,  but 
under  the  ordinance  of  1896.  The  provisions 
of  sections  3  and  4  are  mandatory  and  clearly 
establish  the  duty  of  the  traction  company^ 
to  operate  such  cars,  just  as  the  preceding 
section  of  the  ordiuance  gave  them  the  right 
and  privilege  to  do  so.  Reading  the  ordi- 
nance as  a  whole,  it  cannot  be  doubted  that 
it  was  the  object  and  intention  of  the  trac- 
tion company,  as  well  as  of  the  dty,  tliat 
the  new  line  should  be  established  betweeik 
Oakwood  and  Hollywood,  which  was  in  fact 
established,  and  was  called  and  known  as- 
the  Oakwood-Main  line.  The  seventh  section, 
of  the  ordinance  of  1900  declares: 

"The  privileges  herein  granted  are  given  up- 
on the  condition  that  the  work  necessary  to- 
be  done  to  make  the  connections  herein  au- 
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thorized  for  the  use  of  the  tracks  of  the  Rich-  *  quest »   and   that  the  plain tUT  In  error  ad- 


moDd  Passenger  &  Power  Company  from  First 
and  Main  streets  to  Eighteenth  and  Main 
streets  *  *  *  and  the  other  work  necessary 
for  the  operation  of  the  cars  of  the  Richmond 
Traction  Company  over  said  tracks  •  •  • 
shall  be  begun,"  etc 

This  sectian  in  temm  refers  to  the  opera- 
tion of  the  traction  company's  cars  over  the 
tracks  of  the  Passenger  &  Power  Company 
along  Main  street  from  First  to  Eighteenth. 
It  expressly  declares  that  the  connections 
authorized  are  for  the  use  of  the  tracks 
of  the  Passenger  &  Power  Company  on 
Main  street  from  First  to  Eighteenth,  and 
in  terms  provides  "for  the  operation  of  the 
cars  of  the  Richmond  Traction  Company  over 
said  tracks."  The  ordinance  plainly  gives 
authority  to  the  traction  company  to  operate 
cars  on  Main  street  between  First  and  Eight- 
eenth, and  compels  such  operation  on  a 
schedule  of  five  minutes  continuously  from 
Oakwood  to  Hollywood  and  return.  This  was 
the  privilege  sought  by  the  traction  company, 
and  this  was  the  privilege  granted  by  the 
dty  and  accepted  by"  the  traction  company, 
and  recognized  by  all  the  parties  interested 
as  the  true  and  proper  construction  of  the 
ordinance..  It  i»  admitted  in  the  petition 
that— 

"The  council  of  the  city  of  Richmond  adopt- 
ed the  ordinance  on  December  7,  1900;  evi- 
dently intended  to  grant  to  the  -traction  com- 
pany permission  to  operate  certain  of  its  cars 
on  Main  street  along  and  over  the  tracks  of 
the  Richmond  Passenger  &  Power  Company 
there  stated." 

And  again: 

"Perhaps  and  even  probably  the  council  of 
the  city  of  Richmond  did  intend  by  tho  ordi- 
nance of  December  7,  1900,  to  authorize  the 
traction  company  to  operate  its  cars  on  Main 
street  between  First  and  Eighteenth  street 
over  the  Richmond  Passenger  &  Power  Com- 
pany tracks  there  stated." 

If  the  traction  comi)any  was  earnestly  urg- 
ing the  council  to  grant  it  permission  to  op- 
erate its  cars  on  the  Main  street  line  of  the 
Passenger  &  Power  Company,  and  the  city 
did  intend  by  the  ordinance  to  grant  their  re- 
quest— that  is,  to  operate  the  cars  on  Main 
street — ^it  would  seem  clear  from  what  we 
have  said  that  section  1  of  the  ordinance  of 
1900  was  not  a  mere  permission  to  make 
track  connections,  but  a  grant  of  the  right  to 
operate  its  cars  over  the  line  of  the  Passen- 
ger &  Power  Company  on  Main  street,  on  the 
terms  and  conditions  therein  set  forth. 

[3]  Notwithstanding  the  facts  hereinbefore 
recited  that  the  right  of  the  traction  com- 
pany to  operate  its  cars  on  the  Main  sCreet 
line  of  the  Passenger  &  Power  Company  from 
First  to  Eiighteenth  streets  was  earnestly 
sought  of  the  city  council  by  the  traction 
company,  that  the  ordinance  of  December  7, 
1900,  was  enacted  in  compliance  with  that  re-  i 


mits  that  the  city  council  did  probably  intend 
thereby  **to  authorize  the  Richmond  Traction 
Company  to  operate  its  cars  on  Main  street 
between  First  and  Eighteenth  over  Richmond 
Passenger  &  Power  Company's  tracks  there 
situated,"  and  that  such  operation  of  cars 
on  Main  street  was  put  into  operation  soon 
after  the  adoption  of  such  ordinance  and 
was  continuous  from  that  time  till  the  dis- 
continuance in  November,  1917,  yet  the  plain- 
tiff in  error  contends  that  it  Is  not  bound 
thereby  because  "such  a  franchise  right  can- 
not be  created  by  implication,  but  must  be 
granted  expressly."  A  number  of  cases  are 
cited  by  counsel  for  the  plaintiff  in  error  to 
sustain  the  proposition  that  grants  and  fran- 
chises of  this  nature  are  to  be  strictly  con- 
strued in  favor  of  the  public,  and  that  noth- 
ing is  to  be  taken  by  implication.  Among 
them  are  Knoxville  Water  Co.  v.  Knoxvlile, 
200  U.  S.  22,  34,  26  Sup.  Ct,  224,  60  L.  Ed. 
353,  Blair  v.  Oilcago,  201  U.  S.  400,  26  Sup. 
Ct  427,  50  I/.  Ed.  801,  and  Qeveland  Elec- 
tric R.  Co.  V.  Cleveland,  204  U.  S.  116,  27 
Sup.  Ct  202,  51  L.  Ed.  399.  We  have  no  com- 
plaint to  make  of  the  doctrine  enunciated  In 
said  cases,  nor  will  it  be  necessary  to  further 
consider  them.  They  were  all  cases  in  which 
the  court  was  announcing  the  rule  for  the 
preservation  of  the  rights  in  favor  of  the 
public,  and  which  the  plaintiff  in  error  is  now 
seeking  to  so  apply  as  to  destroy  the  rights 
of  the  public.  The  rule  was  adopted  for  the 
preservation  of  the  rights  of  the  public,  and 
"serves  to  defeat  any  purpose  concealed  by 
the  skillful  use  of  terms,  to  accomplish  scMue- 
thing  not  apparent  on  the  face  of  the  act, 
and  thus  sanctions  only  open  dealing  with 
legislative  bodies."  Slidell  v.  Grandjean,  111 
U.  S.  412,  438,  4  Sup.  Ct  475,  487  (28  L.  Ed. 
321),  or,  as  put  in  an6ther  form  "it  is  mat- 
ter of  common  knowledge  that  grants  of  this 
character  are  usually  prepared  by  those  in- 
terested in  them,  and  submitted  to  the  Legis- 
lature with  a  view  to  obtain  from  such  bodies 
the  most  liberal  grant  of  privileges  which 
they  are  willing  to  give;  this  is  one  among 
many  reasons  why  they  are  to  be  strictly  con- 
strued" (Blair  V.  Chicago,  201  U.  S.  400,  471, 
26  Sup.  Ct  427,  50  L.  Ed.  801,  quoted  with 
approval  in  Cleveland  Electric  Ry.  Co.  v. 
Clevelalid,  supra). 

[4]  But  even  for  this  purpose  the  grant  is 
not  to  receive  "a  strained  and  unreasonable 
interpretation,  contrary  to  the  obvious  inten- 
tion of  the  grant  It  must  be  fairly  ex- 
amined and  considered,  and  reasonably  and 
justly  expounded."  Perrine  v.  Ches.,  etc., 
Canal,  9  How.  172,  192  aS  L.  Ed.  92).  The 
rule,  and  the  manner  of  its  application  are 
well  expressed  in  the  following  extract  from 
the  opinion  of  the  court  in  Blair  y.  Chicago, 
supra : 

"The  rule  was  laid  down  with  clearness  by 
Chief  Justice  Taney  in  the  often-cited  case  of 
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Charles  RiTer  Bridge  y.  Warren  Bridge,  11 
Pet.  420,  and  haa  been  nniformly  applied  in 
many  subsequent  cases  in  thia  court.  In  Per- 
rine  v.  Chesapeake  &  Delaware  Canal  Com- 
pany, 9  How.  172,  192,  the  same  eminent  Chief 
Justice,  speaking  for  the  court,  said:  'The 
rule  of  construction  in  cases  of  this  descrip- 
tion *  *  *  is  this,  that  any  ambiguity  in 
the  terms  of  the  grant  must  operate  against 
the  corporation  and  in  favor  of  the  public,  and 
the  corporation  can  claim  nothing  that  is  not 
clearly  given  by  the  law.  We  do  not  mean  to 
say  that  the  charter  is  to  receive  a  strained 
or  unusual  construction,  contrary  to  the  ob- 
vious intention  of  the  grant  It  must  be  fair- 
ly examined  and  considered,  and  reasonably 
and  Justiy  expounded.'  In  the  case  of  The 
Binghamton  Bridge,  3  Wall.  51,  75,  it  was 
said:  'The  principle  is  this,  that  all  rights 
which  are  asserted  against  the  state  must  be 
clearly  defined,  and  not  raised  by  inference 
or  presumption;  and  if  the  charter  is  silent 
about  a  power,  it  does  not  exist.  If,  on  a  fair 
reading  of  the  instrument,  reasonable  doubts 
arise  as  to  the  proper  interpretation  to  be 
given  to  it,  those  doubts  are  to  be  solved  in 
favor  of  the  state;  and  where  it  is  susceptible 
of  two  meanings,  the  one  restricting  and  the 
other  extending  the  powers  of  the  corpora- 
tion, that  construction  is  to  be  adopted  which 
works  the  least  harm  to  the  state.' " 

[6]  But  we  have  already  pointed  out  that 
the  terms  of  the  grant  are  adequately  ex- 
pressed In  the  ordinance.  It  is  true  that 
subsections  (a),  (b),  and  (c)  of  section  1  do  not 
in  express  terms  grant  the  power  to  operate 
cars  on  the  Main  street  line,  but  that  is  a 
necessary  conclusion  to  be  drawn  from  the 
ordinance  read  as  a  whole.  It  could  never 
have  been  intended  by  the  courts  to  hold 
that,  when  the  rights  of  the  parties  to  a 
contract  clearly  appeared  from  the  contract 
itself,  those  rights  were  not  expressed  in  the 
contract.  What  is  necessarily  implied  is  in 
effect  expressed,  and  that  is  all  that  is  re- 
quired. 

In  Southern  Ry.  Co.  v.  Franklin  Co.,  96  Va. 
093,  32  S.  B.  485,  44  L.  R.  A.  297,  there  was  a 
lease  of  a  railroad,  which  contained  no  ex- 
press agreement  to  operate  it  during  the 
term  of  the  lease.  The  lessee  was  proposing 
to  abandon  it,  but  was  enjoined  from  doing 
so.    This  court  held,  as  succinctly  stated  in 

the  syllabus,  that — 

• 

"Although  courts  are  careful  in  inferring 
covenants  and  promises  not  contained  in  writ- 
ten contracts,  yet  what  is  necessarily  implied 
is  as  much  a  part  of  the  instrument  as  if  plain- 
ly expressed,  and  will  be  enforced  as  such.  If 
the  language  of  the  instrument  leaves  the 
meaning  of  the  parties  in  doubt,  the  court  will 
take  into  consideration  the  occasion  which 
gave  rise  to  it,  the  obvious  design  of  the  par- 
ties, and  the  object  to  be  attained,  as  well  as 
the  language  of  the  instrument  itself,  and  give 
effect  to  that  construction  which  will  effec- 
tuate the  real  intent  and  meaning  of  the  par- 
ties.   ♦    ♦    ♦ 

**A  necessary  inference  from  a  written  con- 
tract of  an  obligation  to  do  what  the  parties 


actually  intended,  and  what  is  essential  to  give 
effect  and  validi^  to  it,  is  not  an  addition  to 
the  contract." 

We  are  of  opinioii  that  the  grant  of  the 
franchise  and  its  terms  are  adequately  ex- 
pressed in  the  ordinance  of  December  7,  1900. 

[6]  The  next  contention  of  the  plaintiff  in 
error  is  that  the  grant  contained  In  ordi- 
nance of  1900  to  operate  cars  on  Main  street 
was  merely  "permissive  and  was  in  the  na- 
ture of  a  privilege,  license,  or  permit  given 
to  meet  the  competitive  conditions  then  exist- 
ing between  the  two  companies,  but  whidi 
has  not  prevailed  since  June,  1902,  and  no 
corresponding  obligation  was  imposed  on  the 
Richmond  Traction  Company  to  exerdse  it" 
This  contention  seems  to  overlook  the  provi- 
sion of  section  3  of  the  ordinance  whidi  pro- 
vides  that   "the   privileges   herein    granted 

*  *  *  shall  be  exercised  in  accordance  with 
the  terms  and  omditions  imposed  upcm  the 
Richmond  Traction  Company  for  the  con- 
struction and  operation  of  its  lines  as  pro- 
vided in  an  ordinance,'*  etc.,  and  of  section  4, 
which  provides,  "shall  run  all  their  cars 
which  operate  by  virtue  of  the  powers  herein 
granted  upon  a  schedule  of  not  less  than  five 
minutes,  •  *  •  and  shall  also  run  all  of 
their  cars  which  operate  by  virtue  of  the 
powers  herein  granted  continuously  from 
Oakwood  to  Hollywood  and  return." 

It  is  admitted  in  the  petition  that— 

"Under  the  provisions  of  sections  3  and  4. 
it  may  well  be  that  if,  and  so  long  as,  the  Oak- 
wood  and  Main  line  of  cars  was  operated  by 
the  Richmond  Traction  Company  and  its  suc- 
cessors, including  the  defendant,  the  said  cars 
had  to  be  operated  in  accordance  with  the 
terms  and  conditions  of  said  ordinanca." 

[7]  The  acceptance  of  the  ordinanoe  creat- 
ed a  contract  to  operate  the  cars,  which  the 
company  could  not  revoke  without  the  con- 
sent of  the  city,  and  which  the  city  could  en- 
force. Compare  Southern  R.  Co.  y.  Franklin, 
supra :  State  v.  Spokane  St  Ry.  Co.,  19  Wash. 
51B,  53  Pac  719,  41  L.  R.  A.  515,  67  Am.  St 
Rep.  739. 

In  State  v.  Bridgeton,  etc.,  Trac  Ca,  62 
N.  J.  Law,  592,  600,  43  Ati.  715,  718,  45  U 
R.  A.  837,  841,  it  is  said : 

*'It  became  the  duty  of  the  respondent  com- 
pany to  operate  the  railway  over  its  entire 
route  under  the  franchise  as  acquired  by  it. 

*  *  *  It  was  its  duty  to  construct,  main- 
tain and  operate  a  railway  on  the  surface  of 
the  street  to  carry  passengers  and  demaod 
tolls.  •  •  ♦  That  a  portion  is  unprofitable, 
or  that  a  portion  is  more  difficult  to  operate, 
are  not  valid  reasons  for  abandonment.  Its 
application  to  the  city  was  for  the  location  of 
its  tracks  over  the  whole  route.  The  terms 
and  conditions  of  the  ordinance,  and  the  ordi- 
nance passed  on  the  faith  of  the  duty  of  the 
company,  were  to  operate  its  road  over  the 
entire  route  located.  ♦  ♦  ♦  It  appears  dear 
from  the  statute  and  the  ordinance  that  <t 
la  the  duty  of  such  company  organized  uuder 
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the  statutes  to  operate  the  roads  mentioned  r  do  no  more  than  to  show  a  possibility  or  prob- 
in  its  certificate  of  incorporation  for  the  bene- 1  ability  that  there  is  a  defeat  in  the  titie,  the 
fit  of  the  public,  in  consideration  that  it  shall    vendor  will  not  be  prevented  from  enforcing 


have  the  franchise  of  transporting  the  passen- 
gers and  taking  the  tolls  from  them,  and  that 
it  cannot  escape  the  performance  of  this  duty 
as  a  public  agent." 

Finally  it  is  claimed  by  plaintiff  in  error : 

"(3)  That  by  the  ordinance  of  March  11, 
1915,  rerouting  the  cars  on  these  routes,  the 
Oakwood  and  Broad  line  was  brought  down  on 
Main  street  between  Bighteenth  and  Eighth 
streets,  and  there  was  thus  a  consolidation  of 
the  Oakwood  and  Broad  and  the  former  Oak- 
wood  and  Main  lines  and  the  clear  intention  of 
the  council  was  that  the  line  should  be  so 
consolidated  and  not  duplicated,  since  the  only 
effect  of  the  duplication  would  be  to  require 
the  operation  of  the  cars  from  one  end  of  the 
city  to  the  other,  in  order  to  serve  a  short 
district  of  eight  blocks,  where  there  was  now 
an  abundant  car  service,  and  this  would  re- 
sult in  congestion  and  delay  to  traffic  on  one  of 
the  most  important  streets  in  the  city." 

[8, 9]  It  does  not  appear  from  the  facts 
agreed,  which  is  the  only  evidence  before  us, 
that  there  is  now  an  abundant  car  service  on 
Main  street  between  £^lrst  and  Eighth,  nor 
that  the  ccmtinuation  of  the  Oakwood  and 
Main  line  will  "result  in  congestion  and  de- 
lay of  traffic  on  one  of  the  most  important 
streets  in  the  dty,'*  and,  even  if  such  be  the 
facts,  we  cannot  take  Judicial  notice  of  them. 
If  the  facts  be  as  stated,  it  would  furnish  a 
strong  argument  to  the  city  council  to  induce 
It  to  release  the  plaintiff  in  error  from  its 
obligation  to  continue  the  service,  but  could 
not  authorize  this  court  to  compel  such  re- 
lease. 

Upon  the  whole  case,  we  are  of  opinion  to 
affirm  the  Judgment  of  the  hustings  court 

Affirmed. 

(88  W.  Va,  227) 

GROSSMAN   V.    KENNA.    (No.   3904.) 

{Supreme  Coart  of  Appeals  of  West  Virginia. 

March  15,  1921.) 

(SyUahut  by  the  Court.) 

f.  Vendor  and  purchaser  ^=>272— Relief 
granted  against  oollection  of  purchase  mon- 
ey, where  title  questioned  and  thoro  are 
covenants  of  general  warranty. 

A  court  of  eqnity  will  grant  relief  against 
the  collection  of  purchase  money  due  on  land 
where  the  vendee  is  in  possession  under  a  con- 
veyance with  covenants  of  general  warranty,  if 
the  title  to  such  land  is  questioned  by  suit, 
prosecuted  or  threatened,  or  it  is  clearly  shown 
to  be  defective. 

2.  Vendor  and  purchaser  ^=s»272— Where  de- 
fect in  title  merely  possible  or  probable,  ven- 
dor will  not  be  prevented  from  enforcing 
lien  for  purchase  money. 

Where,  however,  the  allegations  upon 
which  reliance  is  had  for  relief  in  such  case  , 


his  lien  for  purchase  money. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Suit  by  M.  W.  Grossman  against  J.  K. 
Kenna.  Decree  for  consplainant,  and  de- 
fendant appeals.    Affirmed. 

Leo  Loeb,  of  Charleston,  for  appellant. 
D.  W.  Taylor,  of  Charleston,  for  appellee. 

RITZ,  P.  The  appellant  complains  of  the 
action  of  the  circuit  court  in  decreeing  to 
sale  a  tract  of  land  purchased  by  him  from 
the  defendant  M.  W.  Grossman  In  satisfac- 
tion of  a  vendor's  lien  retained  in  the  deed 
from  said  Grossman. 

It  appears  that  on  the  26th  day  of  Janu- 
ary, 1918,  the  plaintiff  conveyed  to  the  de- 
fendant a  certain  tract  of  land  for  the  con- 
sideration of  $5,000,  and  covenanted  in 
said  deed  to  warrant  generally  the  title  to 
said  land.  Of  said  purchase  money  one- 
third  was  paid  in  cash,  and  the  other  two- 
thirds  was  to  be  paid  In  two  equal  annual 
Installments,  which  were  secured  by  a  lien 
reserved  in  the  deed.  The  first  deferred  in- 
stallment was  not  paid  when  the  same  be- 
came due,  and  this  suit  was  brought  for  the 
purpose  of  enforcing  the  Hen  reserved  to 
secure  the  payment  of  the  same.  The  de- 
fendant tendered  an  answer  to  the  bill,  In 
which  he  admitted  the  conveyance  to  him  and 
the  reservation  of  the  lien,  but  claimed  that 
the  plaintlfiP  should  not  be  permitted  to  en- 
force the  same,  for  the  reason:  First,  that  at 
the  time  of  the  making  of  the  deed  the  plain- 
tiff had  agreed  with  him  to  secure  a  mineral 
interest  In  the  land  which  was  outstanding, 
and  which  was  excepted  from  the  operatlcm 
of  the  deed,  and  to  sell  to  him,  or  transfer 
to  him,  this  mineral  Interest  when  he  had 
secured  It,  and  that,  having  secured  this  In- 
terest, the  said  plaintiff  has  declined  and 
refused  to  transfer  the  same  to  the  defend- 
ant, although  he  does  not  say  that  he  has 
ever  offered  to  pay  for  it,  and  does  not  In  his 
answer  offer  to  do  so;  and,  second,  that  the 
plaintiff  did  not  have  good  title  to  the  land 
conveyed.  The  court  below  held  that  the 
answer  did  not  make  any  defense  to  the  bill, 
and,  the  defendant  declining  to  make  any 
further  defense,  a  decree  was  entered  as 
prayed  for.    • 

Oniere  is  nothing  In  the  first  matter  of  de- 
fense set  up  by  the  defendant.  The  deed  to 
him  conveyed  the  land,  excepting  therefrom 
a  one-half  undivided  interest  in  the  minerals, 
and  he  claims  in  his  answer  that  the  plaintiff 
agreed  to  purchase  this  interest,  and  transfer 
it  to  him  for  whatever  it  cost  the  plaintiff  to 
acquire  It;  that  plaintiff  has  since  purchased 
it,  but  has  not  transferred  it  to  him.      This 
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does  not  make  any  defense  to  the  salt  to 
collect  the  unpaid  purchase  money  for  the 
land  conveyed.  It  Is  a  separate  Interest — in 
the  same  land  it  la  true — but  it  has  no  rela- 
tion to  the  matter  involved  in  the  present 
suit.  If  the  plaintiff  was  under  any  legal 
obligation  to  him  in  regard  to  this  undivided 
mineral  interest,  he  could,  by  proper  suit  and 
upon  tender  of  the  amount  paid  by  the  plain- 
tiff therefor,  compel  its  transfer  to  him. 
This  is  a  matter,  however,  entirely  foreign 
to  the  matter  in  litigation  here. 

The  defect  in  the  title  complained  of  and 
set  up  by  the  defendant  is  that  Grossman's 
grantor,  George  E.  Lanham,  acquired  66 
acres  of  this  land  from  Clarence  Thomas 
and  otiiers,  and  the  remaining  12%  acres 
from  R.  T.  Melton  and  wife;  that  the  deed 
from  Clarence  Thomas  et  al.  for  the  66  acres 
purports  to  be  made  by  them  as  heirs  at  law 
of  Catherine  Hutchinson;  that  in  fact,  at 
the  time  of  her  death  Catherine  Hutchinson 
left  two  heirs  besides  those  who  Joined  in 
the  deed  whose  names  are  unlcnown  to  the 
defendant,  and  that  these  said  two  heirs 
never  conveyed  their  interest  to  the  said 
George  E.  Lanham,  for  which  reason  said 
Lanham  only  acquired  a  one-half  interest, 
his  d^d  being  from  two  heirs  only;  that 
the  said  Catherine  Hutchinson  only  had  a 
one-seventh  interest  in  the  said  tract  of  land, 
for  the  reason  that  in  1835  a  tract  of  1,024 
acres  was  conveyed  to  Catherine  Hutchinson 
and  six  others,  of  which  the  66  acres  is  a 
part;  and  that  the  said  1,024-acre  tract  has 
never  been  partitioned,  wherefore  the  inter- 
est of  Catherine  Hutchinson  in  the  66  acrea, 
part  thereof,  was  only  a  one-seventh,  and 
Lanham,  having  acquired  a  deed  from  only 
two  of  Catherine  Hutchinson's  heirs,  acquir- 
ed one-half  of  one-seventh  thereof,  or  one- 
fourteenth.  In  regard  to  the  remaining  12% 
acres  acquired  from  R.  T.  Melton  and  wife,  it 
is  alleged  that  R.  T.  Melton  was  only  the 
owner  of  a  one-half  undivided  interest  in 
this  12%  acres,  that  he  and  Charles  A.  Mel- 
ton were  the  owners  of  a  tract  of  125  acres, 
of  which  the  12% -acre  tract  is  a  part,  and 
that  the  said  Charles  A.  Melton  never  con- 
veyed his  Interest  in  said  tract  of  12%  acres 
to  M.  W.  Grossman,  or  to  any  person  under 
whom  he  holds.  There  is  no  averment  in  the 
answer  that  anybody  is  claiming  any  inter- 
est'in  these  two  tracts  of  land  adversely  to 
the  defendant,  or  that  a  suit  is  threatened 
or  has  been  brought  for  the  purpose  of  at- 
tacking defendant's  title.  It  may  be  entirely 
true  that  Catherine  Hutchinson  had  four 
heirs  at  the  time  of  her  death,  and  that  the 
two  who  do  not  join  in  the  deed  never  con- 
veyed their  interest  to  Grossman's  grantor, 
but  there  is  no  showing  that  the  two  who  did 
convey  had  not  acquired  this  title  by  de- 
vise, or  by  inheritance,  or  in  some  other  way. 
The  answer  avers  that  the  1,024-acre  tract 


fWas  never  partitioned  between  Catherine 
Hutchinson  and  her  co-owners.  This  may  be 
entirely  true  so  far  as  any  formal  partition 
is  concerned,  but  Catherine  Hutchinson  may 
have  acquired  good  title  to  this  66-acre  tract 
in  many  other  ways.  That  conveyance  was 
made  in  1835,  and  it  is  not  intimated  that 
there  has  been  any  claim  adverse  to  the 
Interest  conveyed  to  the  defendant  by  the 
plaintiff  since  that  time.  The  same  is  true 
of  the  12%-acre  tract  The  answer  does  no 
more  than  suggest  a  possibility,  or  at  most 
a  probability,  of  a  defect  In  the  title.  There 
is  no  clear  showing  of  any  such  defect,  nor 
any  allegation  of  an  adverse  claim,  or  of  a 
pending  or  threatened  suit. 

[1,  2]  It  is  very  well  established  in  this 
state  that  equity  will  grant  relief  to  a  vendee 
In  possession  of  land  under  a  conveyance 
with  covenants  of  general  warranty,  where 
the  title  thereof  is  questioned  by  suit, 
prosecuted  or  threatened,  or  where  it  is 
clearly  shown  to  be  defective.  Ralston  v. 
Miller,  3  Rand.  (Va,)  44,  15  Am.  Dec.  704; 
Koger  V.  Kane,  5  Leigh  (Va.)  606;  Beale  v. 
Seiveley,  8  Leigh  (Va.)  658;  Clarke  v.  Hard- 
grove,  7  Grat  (Va.)  399;  Johnston  v.  Jarret, 
14  W.  Va.  230;  Wamsley  v.  Stalnaker,  24 
W.  Va.  214 ;  Heavner  v.  Morgan,  30  W.  Va. 
335,  4  S.  B.  406,  8  Am.  St.  Rep.  55 ;  Harvey 
v.  Ryan,  59  W.  Va.  134,  53  S.  E.  7,  7  L.  R.  A. 
(N.  S.)  445,  115  Am.  St.  Rep.  897 ;  Smith  r. 
Ward,  66  W.  Va.  190,  66  S.  E.  234,  33  L.  R. 
A.  (N.  S.)  1030;  Smith  v.  White,  71  W.  Va. 
639,  78  S.  B.  378,  48  L.  R.  A.  (N.  S.)  623;  Me- 
Clung  v.  McCnung,  78  W.  Va.  486,  89  S.  E. 
148.  In  none  of  these  cases,  however,  did  a 
court  of  equity  refuse  to  permit  the  collection 
of  the  purchase  money  unless  there  was  some 
adverse  claim  made  to  the  land,  either  by  a 
suit,  prosecuted  or  threatened,  or  the  title 
thereto  was  clearly  shown  to  be  defective. 
In  this  case  the  allegations  made  in  the  de- 
fendant's answer,  as  before  stated,  do  no 
more  than  to  show  a  probability  that  his  title 
may  be  questioned  in  the  future.  There  is  no 
clear  showing  that  the  plaintiff  did  not  have 
good  title  to  the  land  conveyed  by  him  to 
the  defendant,  and  where  this  is  the  case  the 
vendor  will  not  be  prevented  from  collecting 
his  purchase  money.  The  answer  does  not 
ask  any  abatement  from  the  purchase  money 
because  of  the  alleged  defects  in  the  titles; 
it  does  not  ask  rescission  of  the  contract, 
nor  that  the  vendor  be  required  to  make  his 
title  good,  but  simply  prays  that  the  bUl  be 
dismissed.  The  defendant  refused  to  make 
any  further  defense  when  the  lower  court 
held  his  answer  insufficient,  and  there  was* 
of  course,  nothing  remaining  to  be  idone 
except  to  enter  a  decree  in  accordance  with 
the  prayer  of  the  bill,  which  was  done. 

We  find  no  error  in  this  action,  and  the 
decree  complained  of  is  affirmed. 
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Surber  &  E^dwards  and  J.  B.  Spiinsston, 
all  of  Charleston,  for  appellant. 

S.  L.  Floumoy  and  Murray  Briggs,  both  of 
Charleston,  for  appellee. 


(Bylldbu9  by  the  Court.) 


POFFENBARGBR,  J.    Correctness  of  this 

decree  enforcing  specific  performance  of  an 

1.  Veildor    and    purehaser   p944— Burden    of  \  alleged  contract  of  sale  of  a  city  lot  Is  chal- 


proving  verbal  withdrawal  of  written  offer 
of  sale  before  acceptance  Is  upon  party  as- 
serting it. 

The  burden  of  proof  of  a  verbal  withdraw- 
al of  a  written  oflPer  of  sale  of  real  estate,  be- 
fore acceptance  thereof,  rests  upon  the  party 
asserting   it. 

2.  Appeal  and  error  ^=9 1 009 (3)— Finding  on 
oonflioting  oral  evidence  of  parties  alone  will 
not  be  disturbed  where  oredibllity  not  im- 
paired. 

A  finding  against  such  a  withdrawal,  upon 
the  conflicting  oral  evidence  of  the  parties  to 
the  transaction,  in  the  absence  of  any  proved 
or  admitted  circumstance  impairing  the  credi- 
bility of  either  of  them  or  creating  a  prepon- 
derance of  evidence  in  favor  of  either,  will  not 
be  disturbed  by  the  appellate  court. 

3.  Vendor  and  purchaser  ^=>  1 6(1)— Uncondi- 
tional vert>al  acceptance  of  written  offer  of 
sale  before  withdrawal  converts  It  Into  a 
contract  of  sale. 

A  verbal  notification  of  unconditional  ac- 
ceptance of  such  an  offer,  before  withdrawal 
thereof,  converts  it  into  a  contract  of  sale. 


4.  Vendor    and    purchaser    ^=»f6(l)— Verbal 
acceptance  of  written  offer  to  soil,  not  re- 
quiring  payment  of   money,  held  converted 
into  a  contract. 
If  such  an  offer  or  option  does  not  in  terms 
or  by  necessary  implication   require  payment 
•of  money  as  a  condition  or  element  of  accept- 
ance thereof,  such  notice  without  any  payment 
•converts  it  into  a  contract. 

«.  Frauds,  statute  of  «=9l  1 5(4)— Vendor  and 
purchaser  ^=>  1 3— Neither  consideration  nor 
mutuality  laciclng  In  contract  created  by  ver- 
bal acceptanoe  of  written  offer. 

Neither    consideration    nor     mutuality    ill 
lacking  in  a  contract  so  .effected. 

{Additional  8yllabu$  by  Editorial  Staff.) 
41.  Vendor  and  purchaser  <s=>170— Where  ven- 
dor rejects  check  in   payment  because  un- 
willing to  convey,  no  tender  of  money  nec- 
essary. 
Where   vendor  declined  vendee's   payment 
by   check,   not   because   she   preferred   money, 
but  because  she  did  not  intend  to  accept  any- 
thing nor  to  convey  the  lot  contracted  for,  no 
actual  tender  in  any  form  was  necessary. 

Appeal  from  Circuit  Court,  Kanawha 
■County. 

Suit  by  J.  E.  Crowley  against  Eva  T.  C. 
Vaughan^  Decree  for  complainant,  and 
defendant  appeals.    Affirmed. 


lenged  on  the  grounds  of  invalidity  of  the 
contract,  by  reason  of  lack  of  consideration, 
making  it  a  mere  offer  of  sale,  and  proof 
of  withdrawal  of  such  offer  before  accept- 
ance thereof. 

[1]  On  the  latter  issue,  the  trial  court  has 
found  against  the  appellant,  upon  evidence 
so  conflicting  and  evenly  balanced  as  to  pre- 
clude disturbance  thereof.  As  to  the  alleged 
withdrawal  of  the  offer,  there  are  Just  two 
witnesses,  the  appellant  and  the  appellee,  the 
former  asserting  it  and  the  latter  denying  it 
emphatically.  No  fact  or  circumstance  has 
been  disclosed  that  can  be  regarded  as  hav- 
ing any  weight  or  bearing  against  the  cred- 
ibility of  either  of  them.  The  ofl^er  was 
made,  wherefore  the  burden  of  proof  of 
withdrawal  necessarily  rested  upon  the  ap- 
pellant, and  the  trial  court  did  not  see  any 
reason  why  her  word  should  prevail  over 
that  of  the  appellee.    Nor  do  we. 

Mrs.  Vaughan  gave  Miss  Crowley  a  writ- 
ten and  sealed  option  of  purchase,  dated 
May  1,  1919,  and  reciting  a  consideration  of 
$1.  The  time  limit  fixed  by  it  was  60  days. 
On  the  26th  day  of  June,  1919,  Miss  Crowley, 
who  was  a  real  estate  agent  or  broker, 
swears  she  accepted  the  option  by  telephone, 
ahd  requested  Mrs.  Vaughan  to  execute  a 
deed  for  the  lot  to  her.  As  to  what  was  said 
over  the  telephone  they  differ;  the  appellee 
saying  she  requested  a  deed  to  herself  and  the 
appellants  that  she  said  she  had  an  offer  on 
the  lot.  They  agree  that  Mrs.  Vaughan  de- 
clined to  sell  it  There  is  evidence  tending 
to  prove  that  Miss  Crowley  had  either  con- 
tracted a  resale  of  the  property  or  had  a 
purchaser  in  view,  at  the  date  of  her  de- 
mand. Within  an  hour  after  the  telephone 
conversation,  attended  by  a  witness,  she  ap- 
peared and  tendered  a  cashier's  check  of 
$834  and  her  two  notes  for  $833  each,  mak- 
ing $2,500  the  price  stipulated  in  the  offer, 
and  demanded  execution  and  delivery  of  a 
deed  to  herself  for  the  lot 

[3]  The  vigor  with  which  she  asserted  her 
demand  after  the  telephone  conversation  is 
a  circumstance  tending  to  corroborate  her 
testimony  to  the  effect  that  she  had  accepted 
the  offer.  Her  admitted  notification  by  tele- 
phone that  she  had  an  offer  for  the  lot  or  an 
opportunity  to  sell  it,  and  had  "promised  the 
man,"  tends  In  the  same  direction.  It  could 
have  meant  nothing  more  nor  less  than  noti- 
fication of  an  acceptance  and  a  desire  to  have 
the  deed  executed.  And,  as  stated,  the  appel- 
lee's formal  demand  and  tender,  made  wlth- 
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in  an  hour  afterward,  has  a  strong  tendency 
to  prove  what  she  meant  and  intended  by  the 
telephone  conversation.  Moreover,  If  there 
was  no  acceptance  or  demand,  there  was^o 
reason  for  appellant's  notification  of  her  re- 
fusal to  sell.  It  came  in  response  to  what  the 
appellee  had  said. 

As  the  option  was  made  assignable,  by  a 
provision  binding  the  appellant  to  deliver  to 
the  appellee  an  apt  and  proper  deed  convey- 
ing the  lot  to  her  or  to  any  one  she  might 
direct,  it  is  immaterial  whether  she  demand- 
ed a  deed  to  herself  or  to  her  prospective 
purchaser.  Rease  t.  Kittle,  56  W.  Va.  269, 
49  S.  E.  ISO. 

[2]  Having  concluded  that  the  trial  court's 
finding  of  an  aocei)tance  of  the  offer,  before 
withdrawal  thereof,  cannot  be  disturbed,  it  is 
necessary  to  Inquire  whether  lack  of  consid- 
eration for  the  option,  if  any,  precludes  the 
existence  of  a  contract  and  right  of  enforce- 
ment If  there  had  been  consideration,  the 
option  would  have  been  irrevocable  within 
the  prescribed  period  of  60  days.  Rease  t. 
Kittle,  cited ;  Pollock  r.  Brookover,  60  W.  Va. 
75,  53  S.  E.  795,  6  L.  R.  A.  (N.  S.)  403.  If 
there  was  none,  the  offer  was  revocable  at 
any  time  before  acceptance  and  notice  there- 
of, but  not  afterward.  Morris  v.  Risk,  102 
S.  Ec  725;  Weaver  t.  Burr,  31  W.  Va.  736,  8 
S.  B.  743,  3  U  B.  A.  94.  Being  informal 
and  amounting  to  a  demand  for  a  conveyance 
of  the  property,  without  mention  of  any  con- 
ditions or  request  for  modifications,  the  ac- 
ceptance must  be  regarded  as  having  been 
unconditional.  That  would  be  the  ordinary 
'and  common  sense  interpretation  of  such  a 
demand. 

[4]  Nothing  in  the  option  required  pay- 
ment of  money  to  convert  it  into  a  contract, 
Tn  other  words,  it  did  not  say  there  should 
be  no  contract,  unless  nor  until  -a  certain 
sum  should  have  been  paid,  nor  that  a  cer- 
tain sum  must  be  paid  by  way  of  acceptance. 
Impliedly,  it  gave  the  optionee  right  to  elect 
nnd  thus  make  it  a  contract,  and  then  re- 
quired constunmation  by  payment  within  the 
60-day  period.  As  to  what  should  constitute 
acceptance,  it  Is  open  and  liberal.  Hence 
acceptance  did  not  include  payment,  and  fail- 
ure to  accompany  the  demand  for  a  deed 
with  a  tender  of  the  purchase  money  was 
not  an  attempt  to  modify  the  offer,  or 
effect  a  partial  or  conditional  acceptance. 
Unless  otherwise  provided,  payment  is  per- 
formance following  the  making  of  the  con- 
tract 

[51  After  acceptance,  there  were  both  con- 
sideration and  mutuality.  There  was  a 
promise  for  a  f)romise,  and  each  was  con- 
sideration for  the  other.  Unenforceability  of 
the  contract  at  the  instance  of  the  vendor,  by 
reason  of  the  statute  of  frauds,  if  so  unen- 
forceable, did  not  preclude  the  element  of  mu- 
tuality.   That  statute  does  not  forbid  the 


I  making  of  verbal  contracts  for  the  sale  of 
,  land.  Sncb  a  contract  possessing  all  req- 
uisite  elements,  including  mutuality,  exists, 
though  it  may  not  be  so  made  in  writing  as  to 
bind  both  parties,  beyond  escape.  The  stat- 
ute is  bnly  a  means  of  avoidance  of  per- 
formance. Though  the  contract  is  not  sign- 
ed by  the  vendee,  there  is  mutuality  within 
the  meaning  of  the  law.  Monongah  C.  & 
C.  Co.  V.  Fleming,  42  W.  Va.  538,  541,  26  S. 
B.  201 ;  Oapehart  v.  Hale,  6  W.  Va.  547. 

[6]  The  tender  of  payment  was  not  de- 
clined on  account  of  its  character.  The  ven- 
dor declined  to  comply  with"^  her  contract. 
She  rejected  the  <dieck,  l>ecause  she  did  not 
intend  to  accept  anything  nor  to  convey  the 
lot,  not  because  she  preferred  money.  In 
such'  case,  an  actual  tender  in  any  form  i» 
not  necessary.  Thompson  v.  Lyon,  40  W.  Va. 
87,  20  S.  E.  812 ;  Barnes  v.  Morrison,  97  Va. 
372,  84  S.  E.  93. 

This  opinion  is  not  to  be  taken  as  having 
conceded  lack  of  consideration  in  the  option^ 
by  reason  of  proof  of  nonpayment  of  the  |1 
therein  recited*  The  seal  may  preclude 
denial  thereof  by  estoppel  or  by  force 
of  law  or  under  the  rules  of  evidence. 
Foregoing  inquiry  as  to  that  question,  wo 
have  disposed  of  the  cause  upon  the  hypoth- 
esis of  lack  of  such  consideration,  not  lack 
of  consideration  in  the  contract  effected  by 
acceptance,  without  having  decided  against 
its  existence. 

Perceiving  no  error  in  the.  decree  com- 
plained of,  we  wiU  affirm  it 


(88  w.  Va.  aos) 
PECK  V.  ROBERTS  et  al.    (No.  3974.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  15,  1921.) 

(Byltahus  by  the  Oourt) 

1.  Appeal  and  error  $=» 1 094 (5)— Supreme 
Court  wiii  examine  depositions  and  records, 
where  conflicting,  to  determine  which  of  the 
lower  courts  it  will  sustain. 

Where  there  has  been  a  finding  of  fact  in 
a  chancery  cause  by  the  court  of  common  pleas 
of  Kanawha  county  from  depositions  of  wit- 
nesses which  are  conflicting  and  irreconcilable, 
which  finding  has  been  overruled  and  disaffirm- 
ed by  the  circuit  court  on  appeal,  this  court 
will  determine  for  itself  from  the  depositions 
and  record  which  of  the  lowest  tribunals,  if 
either,  it  will  sustain. 

2.  Evidence  $=>58&— Clroumstanooe  surround- 
ing  two  persons  who  disagree  In  theh"  testi- 
mony as  te  transactions  between  them  con- 
sidered. 

Where  the  evidence  of  two  persons  totally 
disagrees  as  to  the  intent  and  purpose  of  a 
transaction  between  them,  the  facts  and  cir- 
cumstances surrounding  them  and  their  acts, 
then  and  afterwards,  with  relation  to  the  trans- 
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action,  w!II  h%  viewed  and  considered  in  order 
to  ascertain  which,  if  either,  should  be  sus- 
tained. 

Appeal  from  dnrult  Ck^urt,  Kanawha 
County. 

Suit  by  A.  J.  Peck,  Assignee  of  the  Elk 
Motor  Truck  Company,  against  W.  S.  Rob- 
erts and  others.  Decree  for  complainant, 
and  defendant  named  appeals.    Affirmed. 

Davis  &  Davis,  of  Charleston,  and  Connor 
Hall,  of  Huntington,  for  appellant. 
Henry  S.  Cato,  of  Charleston,  for  appellee. 

LIVELY,  J.  This  appeal  brings  up  for  re- 
view a  decree  of  the  circuit  court  of  Kanawha 
county  entered  on  the  20th  day  of  September, 
1919,  which  reversed  a  decree  of  the  court  of 
common  pleas  entered  on  the  1st  day  of  July, 
1919,  dismissing  the  plaintiflfs  bill.  The  de- 
cree of  the  circuit  court,  under  review,  en- 
tered a  judgment  for  the  plaintiff  for  the 
sum  of  $1,032,  with  interest  from  the  9th 
day  of  March,  1913,  and  directed  a  sale  of  the 
interest  of  defendant  Roberts  in  certain  real 
estate  for  payment  thereof.  In  the  year  1911 
W.  S.  Roberts,  defendant,  formed  a  corpora- 
tion, known  as  the  Kanawha  Auto  Truck 
Company,  for  the  purpose  of  manufacturing 
and  selling  a  truck  of  his  special  design,  and 
interested  R.  6.  Quarrier,  J.  L.  Sydenstricker, 
Geo.  Gates,  and  others.  The  capital  stock 
was  $50,000,  and  the  par  value  of  each  share 
was  $1.  For  his  design  of  the  truck,  serv- 
ices, and  time  expended  In  forming  the  cor- 
poration he  was  voted  bonus  stock  amoimt- 
ing  to  $5,000.  He  was  elected  president  of 
the  company,  and  was  the  acting  manager 
and  moving  spirit.  The  business  of  the  cor- 
poration was  unsuocessful,  and  at  a  later  date 
the  corporate  name  was  changed  to  the  Elk 
Auto  Truck  Company,  and  the  shares  of 
stock  thereafter  issued  were  at  $100  per  share 
par  value.  About  the  time  of  the  reorganiza- 
tion S.  A.  Moore  was  aelected  as  the  president 
of  the  corporation,  and  Roberts  was  selected 
as  vice  president.  On  the  22d  day  of  Sep- 
tember, 1913,  the  reorganized  corporation 
made  an  assignment  to  the  plaintiff,  A.  J. 
Peck,  trustee,  of  all  its  property  and  assets 
for  the  benefit  of  its  creditors.  It  does  not 
appear  at  what  date  Roberts  severed  his 
connection  with  the  corporation,  but  it  does 
appear  that  he  left  this  state  on  the  nig^t  of 
the  14th  of  July,  1913.  The  plaintiff,  Peck, 
trustee,'  discovered  on  the  records  of  the  com- 
pany that  Roberts  had  used  the  sum  of  $1,- 
032  of  the  fimds  of  the  company  on  the  8th 
day  of  March,  1913,  when,  the  company  was 
in  failing  circumstances,  for  the  payment  of 
a  note  given  by  him  and  indorsed  by  R.  G. 
Quarrier  for  $1,000,  which  had  been  negotiat- 
ed at  the  Kanawha  Valley  Bank,  and,  con- 
ceiving that  this  constituted  a  diversion  of 
the  funds  of  the  company  for  the  payment  of 
on  individual  debt,  instituted  this  suit  against 
W.  S.  Roberts  and  R.  G.  Quarrier,  and  at- 
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tached  the  Interest  of  defendant  Roberts  in 
certain  real  estate  situate  in  Kanawha  coun- 
ty. Roberts  answered  the  bill,  and  deposi- 
tions were  taken.  In  the  meantime  the  suit 
had  been  transferred  to  the  docket  of  the 
court  of  common  pleas,  and  that  court  found 
for  the  defendant  Roberts  and  dismissed  the 
bill;  and,  as  above  stated,  upon  appeal,  the 
circuit  court  of  Kanawha  county  reversed  the 
court  of  common  pleas,  and  directed  a  sale 
of  the  property  ajbtached  in  satisfaction  of 
the  debt.  Roberts*  defense  is  based  on  the 
theory  that  this  note  which  he  negotiated  to 
the  Kanawha  Valley  Bank  on  the  30th  day  of 
April,  1912,  and  which  was  signed  by  himi 
and  indorsed  by  Quarrier,  was  made  and  used 
for  the  purpose  of  raising  funds  for  the  cor- 
poration, and  was  not  his  Individual  debt* 
On  tjhe  other  hand,  the  plaintiff  asserts  that 
this  note  was  the  individual  obligation  of 
Roberts,  and  that  he  had  no  right  to  use  the 
funds  of  the  corporation  for  its  payment 

It  appears  that  Quarrier  had  made  a  writ- 
ten subscription  for  stock  in  the  corporation^ 
amounting  to  $2,000,  on  which  he  had  paid 
at  various  times  an  aggregate  of  $1,000.  On 
April  30,  1912,  defendant  Roberts  approached 
him  for  the  purpose  of  getting  more  money» 
as  he  then  claimed,  for  the  unpaid  balance  of 
stock.  Quarrier  took  the  position  that  the 
understanding  between  hims^f  and  Roberts 
was  that  he  should  pay  only, $1,000  on  his 
subscription,  and  the  other  $1,000  was  to  be 
given  to  him  by  Roberts  out  of  the  $5,000 
bonus  stock  which  had  been  voted  to  Roberts 
for  his  plans,  services,  etc  Roberts  then 
seemed  to  agree  with  Quarrier,  but  stated 
that  the  stock  was  good  and  he  would  like 
to  have  it ;  thereupon,  according  to  the  testi- 
mony of  Quarrier,  the  latter  proposed  that 
he  would  assist  Roberts  In  getting  the  money 
to  pay  for  the  stock,  if  he  so  desired,  and  the 
note  was  then  executed  by  Roberts,  which 
Quarrier  indorsed.  Roberts'  theory,  as  out- 
lined in  his  evidence,  is  to  the  effect  that  this 
note  was  for  the  purpose  of  raising  money 
for  pressing  financial  needs  of  the  company^ 
and  that  the  stock  of  $1,000  then  under  dis- 
cussion, would  afterwards  be  sold  and  the 
proceeds  used  to  pay  off  this  note.  He  testi- 
fied, using  his  own  words: 

"It  was  my  understanding  that  if  we  could 
get  this  banking  accommodation  with  the  note 
and  sell  some  additional  stock  that  we  woold 
relieve  Mr.  Quarrier,  if  we  could,  of  his  sub- 
scription for  the  other  thousand." 

The  result  of  this  case  depends  largely  up- 
on the  testimony  of  these  two  witnesses,  and 
their  testimony  is  totally  divergent.  It  is 
therefore  necessary  to  closely  scan  and  con- 
sider the  acts  of  the  parties  at  that  time  and 
afterwards,  together  with  the  records  of  the 
company  and  the  facts  and  circumstances  sur- 
roimding  the  parties.  Roberts  was  the  presi- 
dent of  the  company,  and  was  acting  as  gen- 
eral manager,  and  the  books  were  kept  in  the 
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office  of  the  Triple  State  Electric  Company, 
of  which  Roberts  was  general  manager.  It 
appears  from  the  evidence  of  Sydensrtxicker, 
the  bookkeeper,  that  an  entry  was  made  on 
the  subscription  account  of  Quarrier  as  of  the 
30th  day  of  April  (the  date  on  which  this 
note  was  given),  which  closed  the  subscription 
account  of  Quarrier,  and  on  March  18,  1913, 
the  date  on  which  the  note  was  paid  out  of 
the  company  funds,  there  is  an  entry,  which 
Sydenstricker  testifies  to  be  in  Roberts'  hand- 
writing, "Unsubscribed  stock,  K.  V.  Bk.  R.  G. 
Quarrier  51,  $1,000.00  dls.  &  hit.  $32.00."  On 
August  1,  1912,  a  general  statement  of  the 
assets  and  liabilities  of  the  company  was 
made  up  and  sent  to  the  stockholders,  which 
showed  that  the  unpaid  stock  subscriptions 
amounted  to  the  sum  of  $761.  No  account 
seems  to  be  taken  in  this  statement  of  the 
$1,000  note,  either  as  an  asset  or  as  a  liabil- 
ity. So  far  as  the  corporation  was  concerned, 
at  that  time  it  had  no  knowledge  of  this  out- 
standing note.  At  least  It  was  not  treated  as 
an  obligation.  In  that  statement  the  accounts 
receivable  in  the  assets  amounted  to  $680.09, 
and  the  bills  payable  in  the  "liabilities" 
amounted  to  $500  only.  When  the  corpora- 
tion was  reorganized  and  its  name  changed 
to  the  Elk  Auto  Truck  Company  and  the  par 
value  of  the  stock  changed  to  $100  per  shai-e, 
a  certificate  for  10  shares  of  stock  of  the  par 
value  of  $1,000  was  issued  to  Quarrier,  and 
the  testimony  is  that  these  new  certificates 
were  to  take  the  place  of  the  outstanding 
stock  in  the  old  company.  At  that  time  Rob- 
erts was  vice  president  of  the  company  and 
still  in  active  charge.  It  is  reasonably  clear 
that  Roberts  acquiesced  in  the  daim  of  Quar- 
rier that  it  was  the  understanding  that  he 
should  take  only  $1,000  in  stock  in  the  orig- 
inal company.  This  is  evidenced  by  what  was 
done  on  the  30th  day  of  April,  1912,  and  by 
the  subsequent  acts  of  Roberts,  and  the  acts 
of  the  corporation  in  issuing  the  new  stock 
to  Quarrier.  Another  most  significant  fact 
appears,  and  that  is  that  after  this  note  had 
been  executed  and  negotiated  several  thou- 
sand dollars  worth  of  stock  in  the  original 
company  was  sold  and  paid  for.  Roberts 
testified  that  between  $7,000  and  $8,000  worth 
of  stock  was  sold  after  that  time,  and  all 
paid  for,  with  the  exception  of  about  $1,000 
worth.  If  his  theory  was  correct,  that  the 
note  was  given  in  order  to  raise  money  for 
pressing  financial  needs,  and  that  this  stock 
in  question  was  to  be  sold  and  the  note  paid 
from  the  proceeds,  it  is  not  perceived  why 
he  did  not  take  the  money  from  the  subse- 
<]uent  sale  of  stock  and  pay  ofT  this  obllga- 
ticm  for  which  he  was  Individually  liable. 
Moreover,  it  is  shown,  reasonably  clearly,  that 
Roberts  treated  this  note  as  his  personal 
obligation,  because  in  making  the  renewals 
thereof  he  paid  the  discounts  out  of  his  per- 
sonal funds;  and  then  when  he  made  up  the 
financial  statement  as  of  August  1,  1912,  no 
notice  whatever  is  taken  of  thfs  outstanding 


note.  It  was  not  treated  as  an  obligation  of 
the  corporation.  Another  circumstance  which 
militates  against  the  claim  of  Roberts  that 
this  additional  $1,000  of  stock  was  afterwards 
to  be  sold  and  the  proceeds  used  to  pay  this 
individual  note  is  that  several  days  after 
the  note  had  been  executed  he  issued  two 
certificates  of  stock,  each  for  1,000  shares  in 
the  name  of  Quarrier,  and  delivered  the  same 
to  Quarrier.  Quarrier's  statement  in  regard 
to  this  is  positive  that  the  additional, certifi- 
cate of  stock  for  $1,000,  which  was  handed  to 
him,  was  for  the  purpose  of  securing  him  as 
indorser  for  Roberts  on  this  note,  and  that 
he  had  supposed  that  Roberts  would  issue 
the  stock  in  his  (Roberts')  name  and  assign 
the  same  to  him  as  collateral  security,  and 
did  not  notice  that  It  was  issued  in  his  name 
at  the  time,  or,  if  he  did  notice  the  irregu- 
larity in  the  issuance,  he  took  the  stock  never- 
theless with  that  imderstanding.  If  Roberts' 
theory,  that  he  intended  to  sell  this  contro- 
verted stock  in  order  to  pay  the  note,  was 
correct,  it  would  be  most  unusual  to  issue  the 
stock  in  this  way.  These  circumstances,  to 
our  mind,  bear  out  the  theory  of  the  plaintiff 
and  the  evidence  of  Quarrier. 

[1,  2]  On  this  conflicting  evidence  the  court 
of  common  pleas  decided  for  the  defendant, 
and  the  circuit  court  decided  for  the  plain- 
tiff, as  above  stated.  It  is  at  once  apparent 
that  the  question  of  preponderance  of  the 
evidence  is  difilcult  to  determine.  This  court 
has  had  much  dlfiiculty  In  arriving  at  a  con- 
clusion. What  rule  should  this  court  invc^e 
for  its  aid  when  these  two  lower  oourts,  each 
with  concurrent  jurisdiction  and  presided 
over  by  able,  conscientious  and  learned 
jurists,  have  reached  opposite  conclusions 
from  the  very  same  facts?  It  is  Insisted  that 
the  finding  of  the  court  of  common  pleas 
should  have  prevailed  in  the  circuit  court, 
and  should  prevail  in  this  court,  under  the 
familiar  rule  that  an  appellate  court  will 
not  disturb  the  findings  of  the  trial  court  on 
questions  of  fact,  unless  clearly  wrong,  where 
the  evidence  is  conflicting.  Every  rule  of  law 
and  procedure  is  based  on  some  good  reasDn. 
The  reason  for  this  rule  is  that  the  trial  court 
has  the  opportunity  of  observing  the  witness- 
es before  it  and  their  manner  and  demeanor 
in  giving  their  testimony.  This  rule  applies 
with  sfpecial  force  to  trials  in  the  lower  court 
by  jury,  or  when  a  court  at  law  tries  in 
lieu  of  a  jury;  but  the  rule  is  not  invoked 
strictly  in  chancery  cases  where  the  evidaice 
is  brought  in  by  depositions.  In  such  cases 
the  lower  court  does  not  have  this  opportunity 
for  observing  the  witnessea  However,  it  is 
usual  for  the  appellate  court  to  sustain  the 
lower  court  In  chancery  cases  on  findings  of 
fact  where  the  evidence  is  confiicting  or  un- 
certain, on  the  theory  that  the  lower  court 
is  sitting  in  the  neighborhood  where  the  con- 
troversy arises^  and  is  closer  to  the  people 
and  may  have  some  peculiar  advantage  in 
that  regard  over  the  appellate  court    Smith 
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not  apply  as  between  the  common  pleas  court 
and  ttxe  circuit  court  Both  courts  sit  in  the 
same  county  at  the  same  courthouse,  and 
this  cause  was  heard  upon  the  same  deposi- 
tions. Both  courts  are  equally  near  to  the 
people,  and  neither  has  any  special  advan- 
tage over  the  other  in  that  regard.  The  com- 
mon pleas  court  was  designed  to  relieve  the 
circuit  court  of  the  enormous  congestion  of 
business  therein,  and  has  equal  Jurisdiction, 
and  is  made  inferior  only  in  order  to  conform 
with  the  Constitution.  It  could  not  have  been 
created  under  the  Constitution  except  as  an 
inferior  court  to  that  of  the  circuit  court. 

We  conclude  that  equal  weight  should  be 
given  to  the  findings  of  these  two  lower 
courts  on  questi<His  of  fact  deduced  from  con- 
flicting depositions  in  a  chancery  cause.  Nei- 
ther should  have  preference  over  the  other. 
We  think  the  true  rule  to  be  followed  in 
this  case  is  that  invoked  where  a  commis- 
sioner in  chancery  has  made  a  finding  of  fact, 
returning  with  his  report  all  the  evidence 
on  which  the  finding  is  based,  and  the  lower 
court  overrules  and  disaffirms  his  finding.  In 
such  instances  the  appellate  court  must  de- 
termine from  the  record  for  itaelf  whether 
it  will  sustain  the  commissioner  or  the  cir- 
cuit court.  Hyre  v.  Lambert,  45  W.  Va.  715, 
31  S.  E.  927;  Roots  v.  Kilbreth,  32  W.  Va. 
585,  9  S.  E.  927.  In  some  jurisdictions  an  ap- 
pellate court  will  not  review  the  findings  of 
an  intermediate  court,  affirming,  modifying, 
or  reversing  the  trial  court  on  controverted 
questions  of  fact,  where  there  is  any  evi- 
dence to  support  the  findings  of  the  interme- 
diate court,  and  where  it  correctly  applies 
the  law  to  the  conclusions  of  fact.  4  C.  J. 
f  3071.  But  as  above  intimated,  we  do  not 
foUow  this  rule  used  in  other  Jurisdictions, 
but  win  give  equal  weight  to  the  findings  of 
the  common  pleas  court  and  circuit  court,  and 
wiU  examine  the  evidence  and  pass  upon  the 
questions  of  fact. 

We  affirm  the  decision  of  the  circuit  court 

Affirmed. 

RITZ,  P.«  absent 
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HAILEY  V.  MoMULLAN. 

MoMULLAN    v*    H  Ail  LEY. 

(Nos.    1964,    1965.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1921.)' 

fSyllahus  hi/  Editorial  Staff.) 

I.  Boundaries  ^=:94i— Instruction  as  to  recog- 
nition of  boundary  line  held  not  erroneous. 

In  an  action  involving  boundary  Une,  court 
did  not  err  in  charging  the  jury,  **lf  you  should 
beb'eve  that  the  property  sued  for  in  this  case 


had  legal  title  to  the  property  when  he  died, 
and  you  should  further  believe  that  the  plaintiflf 
is  his  only  heir  at  law,  then  in  that  event  the 
plaintiff  would  be  authorized  to  recover  the 
property  from  the  defendant,  unless  it  ap- 
pears from  the  evidence  in  the  case  that 
r plaintiff]  has  parted  with  her  right  to  possess 
it,  either  by  conveyance  by  her  deceased  hus- 
band or  by  herself,  or  by  loss  of  title  by  pre- 
rcription,  estoppel,  or  by  acquiescence  in  the 
dividing  line  between  her  property  and  this 
property,  nnder  the-  instructions  which  the  court 
will  give  you,"  where  the  defense  urged  by  de- 
fendant was  that  J.  M.,  under  whom  defendant 
held  title,  bought  from  T.  N.  M.,  and  that  in 
pursuance  of  such  purchase  J.  M.  went  into 
possession  and  made  valuable  improvements, 
and  that  the  land  purchased  extended  to  the 
lino  now  claimed  by  defendant,  and  that  this 
line  was  appointed  by  T.  N.  M.  as  the  dividing 
line,  and  that  J.  M.  was  In  actual  possession, 
and  that  plaintiff  as  sole  heir  at  law  would  be 
bound  by  the  sale  made  by  her  husband. 

2.  Boundaries  ^=»4 1— Instruction  as  to  ef- 
fect to  be  given  deeds  In  boundary  tflspute 
held  not  error. 

In  an  action  involving  boundary,  where 
court  charged  the  jury  tha^  "there  are  deeds  of 
conveyance,  and  they  convey  the  property  that 
is  referred  to  in  these  deeds,  they  are  legal- 
ly sufficient,  and  did  convey  the  property  that 
is  described,"  it  did  not  err  in  further  charg- 
ing, "It  becomes  necessary  for  you  to  take 
these  instructions  from  the  court  as  to  legal 
effect  of  the  deeds,  and  then  apply  the  de- 
scription in  these  deeds  to  the  facts  of  the  case, 
and  determine  whether  or  not  the  property 
sued  for  in  this  case  was  conveyed  by  these 
deeds  and  included  in  the  description  contained 
in  the  deeds,"  although  there  was  conflicting 
evidence  as  to  what  lands  the  deed  covered. 

3.  Boundaries  ^=:936( I)— Contract  to  sell  land 
held  to  oontaln  sufficient  description  to  be 
admissible  In  evidence. 

A  contract,  "I  agree  to  sell  J.  M.  a  tract 
of  land,  60  acres  more  or  less,  on  the  waters  of 
Little  Cedar  creek,  30  acres  of  the  Cordell 
place  and  about  30  acres  of  the  Mantz  place,  ad- 
Joining,  beginning  at  the  mouth  of  the  branch 
on  the  creek,  and  running  across  the  hill  to  a 
post  oak  on  the  upper  line,  including  all  the 
land  above,  for  $600,  $223  already  paid  down," 
signed  by  T.  N.  M.,  held  to  contain  sufficient 
description  to  be  admissible  in  evidence  in 
boundary  dispute  by  one  claiming  under  J.  M. 

4.  Adverse  possession  ^=>  1 16(1)— Refusal  of 
charge  regarding  adverse  possession  for  20 
years  in  boundary  dispute  held  proper. 

In  a  boundary  dispute,  where  defendant 
claimed  under  J.  M.,  court  did  not  err  in  fail- 
ing to  charge  the  jury  that,  "if  J.  M.  went  in- 
to possession  of  the  land  sued  for  by  per- 
mission of  T.  N.  M.,  and  remained  in  posses- 
sion up  to  his  death,  and  W.  T.  J.,  the  adminis- 
trator of  J.  M.'s  estate,  took  possession  of  this 
land  and  sold  same  at  public  outcry,  and  the 
defendant  H.  bought  same  and  went  into  pos- 
session of  said  land  in  good  faith,  believing 
that  it  was  a  part  of  the  estate  of  J.  M.,  de- 
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ceased,  and  withont  knowledge  of  J.  M/s  pos- 
session of  said  land  being  by  permission  of 
T.  N.  M.,  and  yon  further  believe  that  the 
possession  of  J.  M.  and  the  possession  of  the 
defendant  H.,  when  added  together,  would  be  a 
period  of  20  years  before  the  filing  of  the  suit 
by  plaintiff,  and  that  possession  of  defend- 
ant H.  was  adverse,  public,  continuous,  ex- 
clusive, uninterrupted,  and  peaceable,  he  would 
have  a  title  by  prescription,  and  you  would  be 
authorized  to  find  for  the  defendant" 

5.  Adverse  possession  ^=»II6(I)— Charga  on 
seven-yoar  statute  in  boundary  dispute  held 
properly  refused. 

In  a  boundary  dispute  court  did  not  err 
in  refusing  to  charge  on  defendant's  request, 
that  if  the  jury  believed  from  the  evidence 
that  the  defendant  bought  from  the  adminis- 
trator of  the  estate  of  grantee  of  plaintiff's 
predecessor,  under  whom  defendant  was  claim- 
ing the  land  sued  for,  and  that  he  went  into 
possession  of  the  same  under  a  deed  duly  re- 
corded from  the  administrator  to  said  land 
and  in  good  faith,  and  remained  in  possession 
for  a  period  of  7  years  before  the  filing  of  the 
suit,  and  you  believe  that  the  defendant's  pos- 
session was  in  his  own  right,  and  not  in  an- 
other, and  that  his  possession  did  not  origi- 
nate in  fraud,  and  was  public,  continuous,  ex- 
clusiye,  etc.,  he  would  have  a  title  by  prescrip- 
tion as  against  the  plaintiff,  who  was  the  wife 
and  heir  of  the  adjoining  owner,  who  sold  the 
land  to  defendant's  predecessor. 

Beck,  P.  J.»  dissenting  in  part 

Error  from  Superior  Court,  Hart  Ck>uiity; 
John  D.  Humphries,  Judge. 

Action  by  Mrs.  Amanda^  McMullan  against 
W.  I.  Bailey.  Judgment  for  plaintiff,  and 
defendant  brings  error,  and  plaintiff  files 
cross-bill.  Judgment  afilrmed,  and  cros»-bill 
dismissed. 

Some  of  the  grounds  of  the  motion  for  new 
trial  were  as  fellows: 

Fourth.  The  court  erred  in  charging  the 
jury  a^  follows:  "If  you  should  believe  that 
the  property  sued  for  in  this  case,  was  owned 
and  possessed  by  T.  N.  McMullan,  that  he 
had  legal  title  to  the  property  when  he  died, 
and  you  should  further  believe  that  the  plain- 
tiff is  his  only  heir  at  law,  then  in  that  event 
the  plaintiff  would  be  authorized  to  recover 
this  property  from  the  defendant,  unless  it 
appears  from  the  evidence  in  the  case  that 
she,  the  plaintiff,  has  parted  with  her  right  to 
possess  it  either  by  conveyance  by  her  de- 
ceased husband  or  by  herself,  or  by  loss  of. 
title  by  prescription,  estoppel,  or  by  acquies- 
cence in  the  dividing  line  between  her  property 
and  this  property,  under  the  instructions  which 
the  court  will  give  you."  This  charge  ex- 
cluded from  the  consideration  of  the  jury  the 
defense,  urged  by  movant  that  Jack  Morri- 
son, under  whom  movant  holds  title,  bought 
from  T.  N.  McMullan  the  land  sued  for,  and 
that,  in  pursuance  of  Morrison's  purchase  from 
T.  N.  McMullan,  Morrison  went  into  possession 
of  the  land  sued  for,  and  while  in  possession 
made  valuable  improvements  thereon,  and  paid 
the  purchase  price  for  said  land  to  T.  N.  Mc- 


Mullan, and  that  the  land  purchased  from  T 
N.  McMullan  by  Morrison  extended  to  the  line 
now  claimed  by  movant  as  the  true  line  between 
plaintiff  and  movant,  and  that  this  line  was 
pointed  out  by  T.  N.  McMullan  to  Morrison  as 
the  dividing  line  between  him  (McMullan)  and 
Morrison,  and  that  Morrison  was  in  actual  pos- 
session of  the  land  sued  for  from  the  date  of 
his  purchase  in  1884  to  the  date  of  his  death, 

day  of  ,  and  that  the  plaintiff,  as 

th«  sole  heir  at  law  of  T.  N.  McMullan,  would 
be  bound  by  the  sale  made  by  her  husband.  T. 
N.  McMullan,  to  Morrison;  Morrison  at  the 
time  having  a  perfect  equity  in  the  tract  of 
land  sued  for. 

Sixth.  The  court  charged  the  jury:  **There 
are  deeds  of  conveyance,  and  they  convey  the 
property  that  is  referred  to  in  these  deeds 
(referring  to  the  deeds  offered  in  evidence  by 
the  defendant),  they  are  legally  sufficient,  and 
did  convey  the  property  that  is  described." 
The  court,  after  giving  the  above  charge,  which 
movant  insists  was  a  correct  charge,  gave  the 
following  charge:  ''It  becomes  necessary  for 
you  to  take  these  instructions  from  the  court 
as  to  the  legal  effect  of  the  deeds,  and  then 
apply  the  description  in  these  deeds  to  the 
facts  of  the  case,  and  determine  whether  or 
not  the  property  sued  for  in  this  case  was 
conveyed  by  these  deeds  and  included  in  the 
description  contained  in  the  deeds."  The  lat- 
ter part  of  the  charge  was  error.  The  conrt 
gave  the  jury  too  much  latitude  in  locating  or 
determining  what  land  was  conveyed  by  these 
deeds.  It  was  error  to  instruct  the  jury  that 
they  might  apply  -the  description  in  the  deeds 
to  the  facts  of  the  case.  There  was  conflicting 
evidence  as  to  what  land  the  deeds  covered. 
It  was  contended  by  witness  for  the  plaintiff 
that  the  deeds  did  not  cover  the  land  in  dis- 
pute. It  was  likewise  contended  by  movant's 
witness  that  the  deeds  conveyed  the  land  in 
dispute.  To  charge  the  jury  that  they  could 
apply  the  description  in  the  deeds  to  the  facts 
of  the  case  did  not  aid  the  jury  in  determining 
what  land  was  covered  by  the  deeds,  nor  did 
the  court  correctly  state  the  rule,  if  the  de- 
ecription  in  the  deeds  were  indefinite  and  un- 
certain. 

Thirteenth.  Because  the  court  erred  in  ad- 
mitting in  evidence  for  plaintiff,  over  objection 
duly  made  by  defendant,  the  following  writing, 
called  a  contract  between  T.  N.  McMullan  and 
Jack  Morrison  as  to  the  land  in  dispute  which 
reads  as  follows:  "I  agree  to  sell  J.  Morrison 
a  tract  of  land,  60  acres,  more  or  less,  on  the 
waters  of  Little  Oedar  creek,  30  acres  of  the 
Cordell  place  and  about  30  acres  of  the  Mantz 
place  adjoining,  beginning  at  the  mouth  of  the 
branch  on  the  creek,  and  running  across  the 
hill  to  a  post  oak  on  the  upper  line,  includ- 
ing all  the  land  above,  for  $600,  $223  already 
paid  down.  February  14,  1884.  [Signed]  T. 
N.  McMullan."  This  evidence  was  objected 
to  on  the  ground  that  it  did  not  contain  a  suffi- 
cient description  to  admit  it  as  evidence;  that 
it  was  void  for  want  of  description;  that  it 
was  not  a  contract  between  T.  N.  McMullan 
and  Jack  Morrison  relative  to  the  land  in  dis- 
pute; that  it  was  only  a  proposition  to  sell 
an  indefinite  boundary  of  land,  and  not  accepted 
by  Jack  Morrison;  that  the  description  in  the 
paper  was  in  conflict  with  the  deed  executed  by 
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Amanda  McMuIIan,  the  plaintiff,  to  Jack  Mor- 
rison. 

Fourteenth.  Becanse  the  court  erred  in  fail- 
ing to  charge  the  jury  as  follows:  "If  Jack 
Morrison  went  into  possession  of  the  land  sued 
for  by  permission  of  T.  N.  McMuUan,  and  re- 
mained in  possession  up  to  his  death,  and  W. 
T.  Johnson,  the  administrator  of  Jack  Morri- 
son's estate,  took  possession  of  this  land  and 
sold  same  at  public  outcry,  and  the  defend- 
ant, Hailey,  bought  same  and  went  into  posses- 
sion of  said  land  in  good  faith,  belieying  that 
it  was  a  part  of  the  estate  of  Jack  Morrison, 
deceased,  and  without  knowledge  of  Jack  Mor- 
rison's possession  of  said  land  being  by  per- 
mission of  T.  N.  McMullan,  and  you  further 
believe  that  the  possession  of  Morrison  and 
the  possession  of  the  defendant.  Hailey,  when 
added  together,  would  be  a  period  of  20  years 
before  the  filing  of  the  suit  by  the  plaintiff,  and 
that  the  possession  of  the  defendant,  Hailey, 
was  adverse,  public,  continuous,  exclusive,  un- 
interrupted, and  peaceable,  he  would  have  a 
title  by  prescription,  and  would  be  authorized 
to  find  for  the  defendant** 

Fifteenth.  Because  the  court  erred  in  re- 
fusing to  charge  the  jury,  after  request  be- 
ing made  by  defendant  so  to  do:  "If  you  believe 
from  the  evidence  that  the  defendant,  W.  I. 
Hailey,  bought  from  the  administrator  of  Jack 
Morrison's  estate  the  land  sued  for,  and  that 
he  went  into  possession  of  same  under  a  deed 
duly  recorded  from  the  administrator  to  said 
land  and  in  good  faith,  and  remained  in  pos- 
session for  a  period  of  7  years  before  the 
filing  of  this  suit,  and  you  believe  that  the 
defendant's  possession  was  in  his  own  right 
and  not  in  another,  and  that  his  possession  did 
not  originate  in  fraud,  and  was  public,  continu- 
ous, exclusive,  uninterrupted,  peaceable,  and 
accompanied  by  a  daim  of  right,  I  charge  you 
that  he  would  have  a  title  by  prescription  as 
against  the  plaintiff,  and  you  would  be  au- 
thorized to  find  for  the  defendant  the  prem- 
ises sued  for."  This  charge  should  have  been 
given  to  the  Jury,  because  this  was  an  isssue 
raised  by  the  pleadings. 

— Statement  by  Editor. 

« 

Skelton  &  Matheson  and  J.  H.  &  Emett  Skel- 
ton,  all  of  Hartwell,  and  Grogan  &  Payne,  of 
Blberton,  for  plaintiff  in  error. 

J.  N.  Worley  and  Tutt  &  Brown,  all  of  El- 
berton,  and  A.  S.  Richardson,  of  Hartwell, 
for  defendant  in  error. 

HILL,  J.  1.  The  charge  complained  of  in 
the  twelfth  ground  of  the  ihotion  for  new 
trial,  when  considered  in  connection  with  the 
defendant's  plea  and  his  own  testimony,  does 
not  afford  him  cause  for  the  reversal  of  the 
Judgment  refusing  his  motion  for  a  new  trial. 

[1-5]  2.  The  other  grounds  of  the  motion 
for  new  trial,  complaining  of  the  admission 
of  evidence  and  of  ezcerptii  from  the  charge, 
are  without  merit. 

3.  The  verdict  was  supported  by  the  evi- 
dence, and  the  court  did  not  err  In  refusing 
to  grant  a  new  trial. 

4.  The  judgment  on  the  main  bill  of  excep- 


tions being  affirmed,   th«  croes-bill  is  dis- 
missed. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  dissenting  from  the  ruling  In  the  flnSt 
headnote. 


(151  Oa.  352) 
WILLIAMSON  V.  STATE.     (No.  2316.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

fSyllahua  hv  Editorial  Biaff.) 

1.  CriminaJ  law  ^=:9l 1 44 (1 4)— Correct  charge 
presumed,  when  no  complaint  made. 

When  there  is  no  complaint  that  the  court 
did  not  cbarge  generally  on  the  subject  of  rea- 
sonable doubt,  the  presumption  is  that  there 
was  a  correct  charge  on  that  subject. 

2.  CrImlnaJ  law  ^=s>828— Failure  to  give  further 
charge  on  reasonable  doubt  without  written 
request  not  error. 

Where  there  was  presumptively  a  correct 
charge  on  the  subject  of  reasonable  doubt,  a 
failure  to  charge  furtlier  on  such  subject  was 
not  error,  in  the  absence  of  a  written  request. 

3.  Criminal  law  ^3»828— Full  charge  on  JustMI- 
able  homicide  should  be  requeated  In  writing. 

On  a  trial  for  ^lurder,  if  accused  desired 
a  more  full  and  complete  charge  on  justifiable 
homicide,  it  was  his  duty  to  duly  request  it  in 
writing. 

Error  from  Superior  (3ourt,  Floyd  Coun- 
ty; Moses  Wright,  Judge. 

Jim  Williamson,  alias  Collins,  was  convict- 
ed of  murder,  and  he  brings  error.  Af- 
firmed. 

W.  H.  Ennis  and  F.  W.  Copeland,  both  of 
Rome,  for  plaintiff  in  error. 

C.  H.  Porter,  Sol.  Gen.,  of  Rome,  E.  S. 
Taylor,  of  Sunanerville,  B.  A.  Denny,  Atty. 
Gren.,  and  Graham  Wright,  Asst  Atty.  Gen., 
for  the  State. 

GILBERT,  J.  The  def^dant  was  convict- 
ed of  the  offense  of  murder,  and,  his  motion 
for  new  trial  having  been  overruled,  he  ex- 
cepted. In  addition  to  the  general  grounds, 
error  is  assigned,  first,  because  the  court 
''failed  to  diarge  the  jury  that,  if  th^  be- 
lieved that  the  defendant  did  not  act  in  self- 
defense,  nor  that  he  was  justified,  but  was 
guilty  either  of  the  crime  of  murder  or  vol' 
untary  manslaughter,  and  if  they  further  be- 
lieve there  was  a  reasonable  doubt  as  to 
whether  he  was  guilty  of  murder  or  volun- 
tary manslaughter,  it  would  be  the  duty  of 
the  jury,  under  the  law,  to  give  the  defend 
ant  the  benefit  of  such  reasonable  doubts  ani 
find  him  guilty  of  voluntary  manslaughter*'; 
second,  that  the  court  failed  to  charge  the 
jury  in  regard  to  the  right  of  the  accused  to 
justify  his  defense  on  the  ground  that  th# 
deceased  was  about  to  commit  the  offense  <^ 
mayhem  on  defendant.    Held : 
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[1,  2]  1.  There  is  no  complaint  that  the 
court  did  not  charge  generally  upo^  the  sub- 
ject of  reasonable  doubt,  and  therefore  the 
presumption  is  that  there  was  a  correct 
charge  on  that  subject.  That  being  true,  it 
was  not  error  for  the  court  to  fail  to  charge 
further  upon  the  subject,  in  the  absence  of 
a  written  request  Spears  v.  State,  53  6a. 
252. 

[3]  2.  If  the  accused  had  desired  a  more 
full  and  complete  charge  in  respect  to  the 
subject  of  justifiable  homicide,  it  was  his  du- 
ty to  duly  request  the  same  in  writing. 

3.  The  verdict  of  the  jury  is  supported  by 
evidence. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent. 


(151  Ga.  328) 

BANK  OF  GUMMING  v.  WALDRIP. 
(No.   2215.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

(8yttahu8  by  the  Court.} 

Public  lands  <9=9 148— Sheriffs  sale  previous  to 
grant  from  state  was  vqid. 

On  the  trial  of  a  complaint  for  land  in 
Cobb  county,  wliere  the  plaintifTs  right  to  re- 
cover necessarily  depended  upon  the  validity  of 
a  sale  of  the  land  by  a  sheriff  in  the  year  1837, 
before  the  issuing  of  the  grant  by  the  state, 
the  court  did  not  err  in  rejecting,  on  timely 
objection,  the  deed  made  by  the  sheriff  pursuant 
to  such  sale,  and  a  nonsuit  necessarily  followed. 

Error  from  Superior  Ourt,  Cobb  County; 
D.  W.  Blair,  Judge. 

Action  by  the  Bank  of  Cumming  against 
G.  W.  Waldrip.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    A£9rmed. 

Geo.  F.  Gober,  of  Atlanta,  and  H.  L.  Pat- 
terson, of  Cumming,  for  plaintiff  in  error. 

J.  P.  Brooke,  of  Alpharetta,  and  Bryan  & 
Middlebrooks,  of  Atlanta,  for  defendant  in 
error. 

GILBERT,  J.  Bank  of  Cumming  brought 
a  complaint  against  G.  W.  Waldrip  for  the  re- 
covery of  a  lot  of  land  in  Cobb  county.  The 
abstract  of  title  attached  to  the  plaintiff's 
petition  showed  a  g^ant  from  the  state  to 
Isaac  Waters,  dated  November  18, 1842 ;  deed 
from  Isaac  Waters  to  James  G.  Shinholster, 
dated  February  20,  1837;  deed  from  Daniel 
Afay,  sheriff  of  Cobb  county,  to  Abraham 
Hargraves,  dated  May  2, 1837 ;  this  deed  was 
made  pursuant  to  a  sale  under  a  fl.  fa.  in  fa- 
vor of  William  Freeman  against  James  G. 
Shinholster,  dated  July  27,  1831;  then  by 
successive  conveyances  from  Hargraves  to 
the  Bank  of  Cumming.  The  defendant  ad- 
mitted possession  of  the  land,  claimed  title 
thereto,  and  denied  the  right  of  the  plaintiff 


to  recover.  During  the  trial  the  plaintiff  of- 
fered as  evidence  the  above-mentioned  sher- 
IflTs  deed,  to  which  the  defendant  objected,  cm 
the  ground  that  under  the  act  of  the  General 
Assembly  approved  December  23,  1833  (Acts 
1833,  p.  121 ;  Prince's  Digest,  565),  the  sale 
of  the  land  by  the  sheriff,  previously  to  the 
issuing  of  the  grant  by  the  state,  was  void, 
and  conveyed  no  title  to  the  purchaser,  Har- 
graves. The  court  sustained  the  objection. 
This  deed  constituted  a  necessary  link  in  the 
chain  of  the  plaintiff's  title;  and,  it  having 
been  rejected,  the  court,  on  motion,  granted 
a  nonsuit.  Error  is  assigned  on  the  rejection 
of  the  deed  and  the  resultant  nonsuit,  and 
this  constitutes  the  sole  issue  In  the  case. 

Section -4  of  the  aforesaid  act  of  1833  is 
as  follows: 

"From  and  after  the  passage  of  this  act, 
sales  or  mortgages  of  land  in  said  counties 
[Cobb  and  other  counties],  that  may  be  here- 
after made,  either  by  sheriffs,  or  other  person 
or  persons,  before  the  grant  for  the  same  shaU 
have  issued,  shall  be  void  and  of  no  effect, 
either  in  law  or  equity." 

It  will  be  observed  that  the  grant  from  the 
state  to  Waters  was  more  than  five  years 
subsequent  to  the  execution  of  the  deed  from 
Waters  to  Shinholster.  The  levy  upon  and 
sale  of  the  land  by  the  sheriff  was  subsequent 
to  the  passage  of  the  act  of  1833,  and  previ- 
ous to  the  grant  from  the  state,  at  which  time 
Shinholster  possessed  no  leviable  interest  in 
the  land ;  and  under  the  terms  of  the  act  the 
sale  was  void.  Consequently  Hargraves  ob- 
tained no  title  by  virtue  of  the  sale,  and 
could  convey  none.  Garllck  ▼.  Robinson,  12 
Ga.  340. 

Counsel  for  the  plaintiff  dte  a  number  of 
cases  dealing  with  sales  of  land  obtained 
under  grants  from  the  state,  where  the  draw- 
er had  conveyed  his  title  before  the  issuing 
of  the  grant  All  of  the  decisions  in  these 
carses  hold,  in  substance,*  that  after  the  draw 
and  before  the  grant,  the  equitable  title  is  in 
the  drawer,  and  the  legal  title  is  in  the  state, 
for  the  use  of  the  drawer,  on  his  payment  of 
the  grant  fee.  This  equitable  title  is  trans- 
ferable; when  transferred,  the  legal  title  in 
the  state  becomes  a  legal  title  for  the  use  otC 
the  transferee,  on  the  payment  of  the  grant 
fee.  Consequently,  on  the  Issuing  of  the 
grant  to  the  'drawer,  the  legal  title  passes 
through  him,  without  stop,  into  the  trans- 
feree, by  virtue  of  the  statute  of  usea  Biv- 
1ns  V.  Vinzant,  15  Ga.  521 ;  Witzel  v.  Pierce, 
22  Ga.  112;  Henderson  v.  Hackney,  23  Ga. 
383,  68  Am.  Dec  529;  Dudley  v.  Bradshaw, 
29  Ga.  17;  Thursby  v.  Myers,  67  Ga.  156; 
Parker  v.  Jones,  57  Ga.  294;  Pridgen  v. 
Green,  80  Ga.  737,  7  g.  B.  97;  Cannon  v. 
Young,  92  Ga.  165,  17  S.  E.  863.  None  of 
these  cases,  however,  deal  with  the  question 
here  at  issue,  as  to  the  validity  of  a  sheriff's 
sale  of  such  land  previous  to  the  grant  by 
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the  state.  The  sherUTs  deed* was  properly 
rejected,  and  the  nonsuit  necessarily  fol- 
lowed. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent 


(151  Oa.  331) 

WIDNER  V.  STATE.     (No.  2235.) 

{Supreme  Court  of  Georgia.    March  16,  1921.) 

(Syllabus  hy  BdiioHal  Staff.) 

Criminal  Law  <9=»958(l)— New  trial  for  newly 
discovered  evIdeDce  properly  denied  when  no 
affidavits  presented  ooncerning  witnesses' 
character,  etc 

A  motion  for  a  new  trial  for  newly  discoT- 
ered  evidence  was  properly  denied  where  no 
affidavits  as  to  the  intelligence  of  the  witnesses 
who  would  give  such  newly  discovered  evidence, 
their  associates,  means  of  knowledge,  character 
or  credibility,  were  adduced  as  required  by 
Civ.  Code,  §  6086,  and  no  facts  were  shown 
taking  the  case  out  of  that  section. 

Error  from  Superior  Court,  Miller  County ; 
W.  O.  Worrill,  Judge. 

Pnxseeding  betwe^i  the  State  and  Levi 
Wldner.  Judgment  for  the  State,  and  Wldner 
brings  error.    Affirmed. 

Alton  B.  Cowart  and  Geo.  B.  Cofwart,  both 
of  Colquitt,  for  plaintiff  In  error. 

B.  T.  Castellow,  Sol.  Gen.,  of  Cuthbert,  R. 
R.  Arnold,  of  Atlanta,  R.  A.  Denny,  Atty. 
Gen.,  and  Graham  Wright,  Asst  Atty.  Gen., 
for  the  Stata 

BECK,  P.  J.  1.  One  groimd  of  the  motion 
for  new  trial  In  this  case  is  based  upon  alleg- 
ed newly  discovered  evidence,  and  this  Is 
famished  by  the  affidavits  of  three  witnesses ; 
but  no  affidavits  as  to  the  Intelligence  of 
the  witnesses,  their  associates,  their  means 
of  knowledge,  their  character  and  credibility, 
were  adduced,  In  a(^co^dan(5e  with  the  provi- 
sions requiring  this  under  the  statute  con- 
tained in  section  6086  of  the  dvU  Code,  and 
no  facts  are  shown  by  affidavits  or  otherwise 
to  take  this  case  out  of  the  operation  of  the 
rule.  Nor  was  the  judge,  under  the  affidavits 
submitted,  compelled  to  find  that  the  proper 
degree  of  diligence  had  been  used  to  procure 
this  evidence  before  the  trial. 

2.  The  other  grounds  of  the  motion  are 
the  usual  general  grounds  that  the  verdict 
was  contrary  to  the  evidence  and  without 
evidence  to  support  It  It  does  not  appear, 
however,  upon  examination  of  the  evidence, 
that  the  verdict  was  without  evidence  to  sup- 
port It 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent 
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(161  Qa.  341) 

WALKER  V.  STATE.    (No.  2296.) 
(Supreme  Court  of  Georgia.    March  16,  1921.) 

(SyllabuB  by  Editorial  Staff.) 

Criminal  law  €=»785(8)— Instniotfon  as  to  oon- 
sidering  woman's  character  in  passing  on 
oredlblity  held  substantially  oorrect. 

In  instruction  that  one  might  commit  rape 
on  a  prostitute,  but  that  the  character  of  the 
alleged  victim  as  to  virtue,  or  her  bad  charac- 
ter as  to  being  a  prostitute,  might  be  taken 
into  consideration  by  the  jury  in  determining 
the  weight  and  credit  to  be  given  her  testi- 
mony, etc.,  held  substantially  correct 

Error  from  Superior  Court  Emanuel  Coun- 
ty;  R«  N.  Hardeman,  Judge. 

Green  Walker  was  convicted  of  rape,  and 
he  brings  error.    Affirmed. 

T.  N.  Brown  and  I.  L.  Price,  both  of 
Swalnsboro,  for  plaintiff  in  error. 

Walter  F.  Grey,  Sol.  Gen.,  of  Swalnsboro, 
and  R.  A.  Denny,  Atty.  Gen.,  and  Graham 
Wright,  Asst.  Atty.  Gen.,  for  the  State. 

HIIiL,  J.  The  defendant  was  Indicted  for 
the  crime  of  rape,  and  the  Jury  trying  him 
returned  a  verdict  of  guilty,  with  a  recom- 
mendation that  his  punishment  be  from  two 
to  four  years* in  the  penitentiary.  He  made 
a  motion  for  new  trial,  which  was  oyerruled, 
and  he  excepted. 

1.  The  court  Instructed  the  jury  as  fel- 
lows: 

"Well,  that  is  the  rule;  but  I  have  charged 
them  about  the  weight  and  credit  to  be  given 
to  the  testimony.  Gentlemen,  I  charge  you 
this:  The  jury  may  consider  every  fact  and 
circumstance  appearing  to  illustrate  the  truth 
of  the  transaction.  I  do  charge  you  in  that 
connection,  also,  that  the  mere  fact  that  one 
may  be  a  prostitute,  may  be  entirely  without 
virtue,  does  not  prevent  the  commission  of  the 
offense  of  rape.  One  may  be  guilty  of  rape 
upon  a  prostitute;  but  the  jury  may  take  into 
consideration,  as  a  matter  of  course,  the  char- 
acter  of  the  alleged  victim  as  to  virtue,  her 
bad  character  as  to  being  a  prostitute,  in  de- 
termining the  weight  and  credit  to  be  given 
the  testimony,  and  in  determining  the  truth 
of  the  transaction.  All  of  those  are  matters  to 
be  considered  by  the  jury  in  determining  the 
weight  and  credit  of  the  evidence  and  the  truth 
of  the  transaction,  in  determining  whether  he 
be  guilty  or  not  guilty,  or  whether  you  enter- 
tain a  reasona^e  doubt  as  to  his  guilt'* 

It  is  insisted  that  the  above  diarge  was 
error,  because,  while  attempting  to  do  so,  the 
court  failed  to  charge  that  the  evidence  as 
to  the  previous  unchaste  character  of  the 
woman  alleged  to  have  been  raped  might  be 
considered  In  determining  the  question  as  to 
whether  she  consented  to  the  sexual  inter- 
course, there  being  evidence  as  to  the  previ- 
ous unchaste  character  of  the  woman.    The 
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charge  as  given  was  substantially  correct 
Black  y.  State,  119  Ga.  746(5),  47  S.  B.  370. 

2.  There  was  sufficient  evidence  to  sup- 
port the  verdict,  and  the  court  did  not  err 
in  refusing  a  new  trial. 

Judgment  affirmed. 

All  the  Justices  concur,  except  OEOBGE, 
J.,  absent 


(161  Oa.  213) 

PEACOCK  et  al.  v.  6AULDEN  et  al. 
(No.  1833.) 

{Supreme  Court  of  Georgia.    March  8,  1921.) 

(Syllabua  hy  Editorial  Sialf.) 

Appeal  and  error  ^=s>ll23-^udgment  of  divid- 
ed oourt  stands  affirmed  by  operation  of  law. 

Where  the  justices  are  evenly  divided  on 
appeiil,  the  judgment  of  the  court  below  stands 
affirmed  by  operation  of  law. 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  in  ejectment  by  L.  H.  Peacodc  and 
others  against  W.  T.  Gaulden  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed  by  divided  court 

W.  H.  Long,  of  Quitman,  and  W.  V.  Cus- 
ter, of  Bainbridge,  for  plaintifEs  in  error. 

M.  Baum,  Branch  ft  Snow,  and  Bennet  ft 
HarreU,  all  of  Quitman,  for  defendants  in 
error. 

FEB  CUBIAM.  This  case  came  before 
this  court  upon  a  writ  of  error  from  the 
superior  court  ,of  Brooks  county,  and,  after 
argument  had,  the  case  being  for  decision 
1^  a  full  bench  of  six  Justices,  who  are 
evenly  divided  in  opinion,  FISH,  C.  J.,  and 
ATKINSON  and  GEOBGE,  JJ.,  favoring  a 
reversal,  and  BECK,  P.  J.,  and  HIL«Ei  and 
GILBBBT,  JJ.,  favoring  an  affirmance,  the 
judgment  of  the  court  below  stands  affirmed 
by  operation  of  law. 


(151  Ga.  332) 

HOLT  V.  STATE.     (No.  2264.) 

{Supreme  Court  of  Georgia.    March  16,  1921.) 

(Byllahus  hy  Editorial  Btaff.) 

Master  and  servant  ^=s»345— Indlctmeat  for 
enticing  servant  held  bad. 

Under  Pen.  Code  1910,  |  125,  making  it  a 
misdemeanor  to  entice  a  servant,  cropper,  or 
farm  laborer  to  leave  his  employer  during  the 
term  of  service,  an  indictment  is  fatally  de- 
fective, where  it  omits  the  essential  clause,  '*to 
leave  his  employer  during  the  term  of  serv- 
ice." 

Error  from  Superior  Court,  Crisp  County; 
O.  T.  Gower,  Judge. 


M.  H.  Holt'  was  convicted  of  an  offenset 
and  he  brings  error.    Beversed. 

Whipple  &  McKenzle,  of  Cordele,  for  i^ain- 
tiff  In  error. 

J.  B.  Wall,  SoL  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  and  Onun  ft  Jones,  of 
Cordele,  for  the  State. 

FISH,  C.  J.    Penal  Code,  |  126,  declares: 

"If  any  person  shall,  by  offering  higher  wages 
or  in  any  other  way,  entice,  persuade,  or  decoy, 
or  attempt  to  entice,  persuade,  or  decoy  any 
servant,  cropper,  or  farm  laborer,  whether  un- 
der a  written  or  parol  contract,  after  he  shall 
have  actually  entered  the  service  of  his  em- 
ployer, to  leave  his  employer  during  the  term 
of  service,  knowing  that  said  servant,  cropper, 
or  farm  laborer  was  so  employed,  he  shaU  be 
guilty  of  a  misdemeanor.*' 

An  indictment  for  a  violation  of  this  sec> 
tlon,  which  omitted  tbe  essential  part  there- 
of, viz.  **to  leave  his  employer  during  the 
term  of  service,"  failed  to  charge  any  penal 
offense,  and  the  court  erred  in  overruling 
the  general  demurrer  attacking  the  indict- 
ment on  that  ground. 

In  view  of  this  ruling,  the  grounds  of  the 
demurrer  urging  the  unconstitutionality  of 
the  statute  upon  whfch  the  indictment  was 
founded  will  not  be  considered. 

Judgment  reversed. 

All  the  Justices  concur,  except  GESOBGB, 
J.,  absent. 


(151  Oa.  328) 

FLANIQAN  V.  NOWELL  et  al.     (No.  2184.) 
(Supreme  Court  of  Georgia.    March  10,  1621.) 

(8yllahu$  hy  ih0  Court.) 

Property  «=»{^EvldOROO  iBSuflloisnt  to  show 
title  to  money  takes  from  persons  arrested. 
Under  the  evidence  in  the  case,  the  court 
did  not  err  in  directing  a  verdict  for  the  de- 
fendants. 

Error  from  Superior  Court,  Barrow 
County ;  A.  J.  Cobb,  Judge. 

Suit  by  J.  B.  Flanigan  against  Galloway 
Nowell  and  otkiers.  Judgment  for  defend* 
ants,  and  plaintiff  brings  error.    Affirmed. 

John  R.  Flanigan  brought  an  equitable  pe- 
tition against  W.  H.  Beddlngfleld,  Calloway 
Nowell,  Floyd  Lockett,  and  Courtney  Bus- 
sell,  and  alleged  In  substance  as  follows: 
The  plaintiff  had  intrusted  one  of  the  de- 
fendants, Courtney  Russell,  who  was  a  share 
cropper  with  the  plaintiff,  with  certain  cot- 
ton for  the  purpose  of  selling  it  and  return- 
ing to  the  plaintiff  the  money  arising  from 
the  sale.  Russell  sold  the  cotton  for  the 
sum  of  $310,  and  it  is  charged  that  Nowell 
and  Lockett  enveigled  Russell  to  their  home 
and  there  gave  him  whisky  until  he  became 
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drunk,  and  when  he  was  thug  in  a  dazed  con- 
dition Nowell  and  Lockett  took  the  money 
and  converted  it  to  their  own  use.    When 
Russell  became  sober  he  reported  the  conduct 
of  Nowell  and  Lockett  to  the  defendant  Bed- 
dingfield,  who  was  a  policeman,  and  who  ar- 
rested and  searched  Nowell  and  Lockett,  and 
found  upon  their  persons  the  aggregate  sum 
of  $326.82 ;  Nowell  having  $279.60  and  Lock- 
ett having  $47.22.    The  money  was  deposited 
by  Beddlngfield  in  a  bank  to  the  credit  of  Bed- 
dlngfleld,  Nowell,  and  Lockett  jointly,  and  the 
money  is  still  on  deposit.    Nowell  and  Lock- 
ett  are  young  negroes,  working  for  small 
wages,  and  neither  has  any  property.    Bed- 
dlngfield does  not  claim  any  title  or  interest 
in  the  money,  except  as  a  holder  for  the  real 
owner.    Courtney  Russell  is  insolvent  and 
has  no  property.    When  the  money  was  de- 
posited in  the  bank,  it  was  commingled  with 
other  funds  placed  on  general  deiposlt,  and 
it  would  be  impossible  for  plaintifP  to  iden- 
tify the  money  or  describe  it  with  such  par- 
ticularity as  is  required  in  an  action  of  tro- 
ver ;  and  for  this  reason  he  has  no  adequate 
remedy  at  law,  and  brings  this  action,  and 
prays  that  he  may  have  Judgment  finding  the 
$310  to  be  his  property,  that  by  proper  decree 
it  be  delivered  to  him,  and  that  until  the 
final  disposition  of  this  case  he  be  allowed 
to  give  bond  and  take  possession  of  the  $310 
and  hold  it  subject  to  the  order  of  the  court. 
In  their  answer  Nowell  and  Lockett  denied 
that  the  money  taken  from  them  by  the  po- 
liceman belonged  to  Slanigan.    Russell,  the 
cropper,  was  made  a  party  defendant;  but 
he  filed  no  answer.    Beddlngfield,  the  police- 
man, claimed  no  interest  in  the  funds,  but 
was  a  mere  stakeholder ;  and,  a  bond  having 
been  given  by  the  plaintiff,  Flanigan,  and  the 
money  turned  over  to  him,  the  name  of  Bed- 
dlngfield was  stricken  as  a  party  defendant. 
After    hearing    evidence    and    argument   of 
counsel,  the  court  directed  a  verdict  In  favor 
of  the  defendants  NoweU  and  Lockett,  and 
the  plaintiff  excepted. 


tify  in  the  case.    Both  the  defendants,  No- 
well  and  Lockett,  denied  that  they  had  taken 
or  received  any  money  from  Rnssell ;  and  it 
was  shown  by  two  witnesses  that  one  or  two 
days  before  the  alleged  robbery -one  of  the 
defendants  was  in  possession  of  something 
over  $210;  and  while  it  is  true  that  Nowell 
admitted  that  he  had  been  in  a  gambling 
game  with  six  other  men,  including  Courtney 
Russell,  there  is  nothing  in  .the  record  to 
show  that  he  won  any  of  Russeirs  money; 
and,  even  if  it  could  be  said  that  any  money 
had  been  won  fr(Mn  Russell,  it  does  not  ap- 
pear that  the  money  belonged  to  the  plaintiff, 
ETlanigan.    We    think,    therefore,    that    the 
court  properly  directed  a  verdict  for  the  de- 
fendants, under  the  evidence  in   the  case; 
and  so  far  as  appears  from  the  record,  no  rul- 
ing was  made  or  invoked  upon  the  demurrer 
based  upon  the  ground  that  there  was  no 
equity  in  the  petition,  and  consequently  the 
question  is  not  presented  to  this  court  as  to 
whether  or  not  the. suit  could  be  maintained 
in  this  form. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGQ, 
J.,  absent. 


(151  Oa.  62) 
HENDERSON    v.    CITIZENS'    FIRST   NAT. 
BANK  OF  ALBANY.     (No.   1867.) 

(Supreme  Court  of  Georgia.     Feb.  15,  1»21.) 

(Syllalms  by  MIditorial  Btaff,) 

Banks  and  banking  <&=»!  IZ—Bank  liaiile  on  note 
exeouted  by  offloer  and  indorsad  by  bank. 

An  insolvent  bank  in  the  hands  of  a  re- 
ceiver was  liable  on  notes  executed  by  officers 
of  the  insolvent  bank,  payable  to  such  bank,  in- 
dorsed by  it,  and  assigned  to  another  bank  for 
a  valuable  consideration. 


Lewis  C.  Russell  and  Jos.  D.  Quillian,  both 
of  Winder,  for  plaintiff  in  error. 

G.  D.  Ross,  of  Winder,  and  Shackelford  & 
Meadow  and  Thos.  J.  Shackelford,  all  of 
Athens,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as 
above).  From  a  careful  reading  of  the  evi- 
dence in  this  case,  we  conclude  that  the  ver- 
dict directed  by  the  court  was  demanded; 
there  being  no  evidence  to  show  that  the 
money  found  on  the  persons  of  the  defend- 
ants Nowell  and  Lockett  was  the  money  of 
the  plaintiff,  Flanigan.  Nor  are  the  circum- 
stances such  as  would  authorize  a  Jury  to 
find  that  the  money  was  that  of  the  plaintiff. 
Courtney  Russell,  the  cropper  of  Flanigan, 
who  claims  to  have  been  robbed,  did  not  tes- 


Error  from  Superior  Court,  Turner  Coun- 
ty;  R.  Eve,  Judge. 

Intervention  proceeding  by  the  Citizens' 
First  National  Bank  of  Albany,  Ga.,  against 
J.  W.  Henderson,  receiver  of  the  Bank  of 
Sycamore.  Judgment  for  Intervener,  and 
defendant  brings  error.    Affirmed. 

The  petition  for  intervention,  as  amend- 
ed, alleged  that  a  receiver  was  appointed 
for  the  Bank  of  Sycamore,  which  was  in- 
debted to  intervener  upon  a  note  payable  to 
the  order  of  the  Bank  of  Sycamore,  which 
said  note  was  transferred  and  assigned  by 
indorsement  to  the  intervener  for  a  valuable 
consideration  by  said  Bank  of  Sycamore. 
The  note  was  executed  by  officers  of  defend- 
ant bank. — Statement  by  editor. 

A.  S.  Bussey  and  T.  A.  McNlcholas,  both 
of  Cordele,  for  plaintiff  in  error. 

Milner  &  Farkas,  of  Albany,  for  defendant 
in  error. 
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FISH,  C.  J.  1.  The  amendment,  properly 
construed,  was  an  elaboration  of  the  matter 
contained  in  the  original  petition  for  Inter- 
vention, which  was  Itself  a  suit  on  contract. 
The  petltlpn  as  amended  set  forth  a  cause 
of  action. 

2.  The  evidence  was  sufficient  to  support 
the  judgment  for  the  intervener,  which  was 
rendered  by  the  court  without  a  jury,  upon 
agreed  facts  and  other  evidence. 

3.  The  case  differs  from  Henderson  v.  Na- 
tional Bank  of  Tlfton,  146  Ga.  799,  92  S.  E. 
525.  In  that  case  the  bank  for  which  the 
defendant  was  receiver  was  not  a  party  to 
the  note  sued  on,  whereas  In  this  case  the 
note  was  payable  to  the  order  of  the  insol- 
vent bank,  which  Indorsed  It  to  the  Inter- 
vener. 

Judgment  affirmed. 
All  the  Justices  concur. 


(151  Ga.  335) 
BROOKINGS  V.  TRAWIGK.     (No.  2292.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

(Syllahui  hy  the  Court.) 

i.  Demurrer  properly  sustained. 

The  court  did  not  err  in  sustaimng  the  gen- 
eral demurrer  and  dismissing  the  petition. 

(Additional  SylUibus  hy  Editorial  Staff.) 

2.  Wills  ^=>497(2)— Grandson^  reared  by  tes- 
tator, held  not  entitled  to  rights  of  child,  un- 
der gift  to  "children." 
Where  a  grandson  of  a  testator,  reared  in 
the  testator's  family,  was  referred  to  in  one 
item  of  a  codicil  as  a  grandson,  and  in  another 
by  name  without  other  designation,  he  was  not 
entitled   to   be   regarded-  as   a  child,   under   a 
provision   that,   if    any   legatees   died   without 
children,  the  property  given  them  should  go  to 
the  living  "children"  mentioned  in  the  codicil. 
[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  GhUd— 
Children.] 

Error  from  Superior  Court,  Hancock 
County;  J.  B.  Park,  Judge. 

Suit  by  J.  F.  Brookings  against  K.  T.  Tra- 
wick.  Judgment  dismissing  the  petition, 
and  plaintiff  brings  error.    Affirmed. 

G.  L.  Dickens  and  T.  M.  Hunt,  both  of 
Sparta,  for  plaintiff  in  error. 

Burwell  &  Fleming,  of  Sparta,  for  defend- 
ant in  error. 

GILBERT,  J.  [1,2]  Brookings  filed  com- 
plaint against  Trawlck,  for  a  one-third  un- 


divided Interest  in  described  land.  Plain- 
tiff's claim  is  based  upon  the  terms  of  the 
will  of  his  grandfather  Frederick  Trawick. 
This  will,  which  is  attached  to  the  petition, 
among  other  provisions,  disposed  of  the  land 
in  question  by  devising  it  to  Martha  W. 
Franks,  a  daughter  of  the  testator.  Mrs. 
Franks  died  without  child  or  children,  leav- 
ing two  sisters,  the  only  children  bom  of 
the  testator.  The  plaintiff  claims  that  he 
stands  in  the  position  of  a  child,  rather  than 
a  grandchild,  because  in  Ills  infancyf  and 
during  the  time  of  the  absence  of  his  father 
in  the  Confederate  army,  his  mother,  a 
daughter  of  the  testator,  gave  petitioner  to 
his  grandfather,  Frederick  Trawick;  that 
on  the  return  of  his  father  from  the  army 
he  recognized  the  gift,  and  never  claimed 
petitioner  as  his  child;  that  petitioner  was 
reared  in  the  family  of  his  grandfather  as  a 
child,  and  was  always  treated  as  such.  The 
particular  part  of  the  will  relied  upon  is  the 
following  in  the  codicil: 

"If  any  of  my  legatees  die  without  children, 
the  property  given  or  coming  to  them  in  this 
will  is  to  go  to  the  living  children  mentioned 
in  the  codicil." 

Another  paragraph  of  the  codicil  disposes 
of  the  personal  property  of  the  testator  to— 

"my  son  James  P.  Trawick,  my  daughters 
Amanda  Brookings,  Martha  W.  and  Susan  J. 
Trawick,  and  John  F.  Brookings.' 


*r 


The  plaintiff  contends  that  under  the  item 
first  quoted  he  Is  entitled  to  a  one-third  in- 
terest in  the  land  sued  for,  which  was  de- 
vised to  Mrs.  Franks.  It  will  be  observed 
that  in  the  disposition  of  the  personal  prop- 
erty, as  quoted  above,  the  testator  names 
one  person  as  a  son  and  several  others  as 
daughters,  concluding  the  list  of  legatees 
with  the  name  of  John  F.  Brookings,  without 
calling  him  either  son  or  grandson.  In  a 
previous  item  of  the  codicil,  however,  to  wit, 
the  second  item,  the  testator  provides  as 
follows: 

"I  give  to  my  grandson,  John  Frederick 
Brookings,  one-third  of  my  Buffalo  or  Perkins 
plantation" 

— thus  clearly  showing  that  he  regarded 
Brookings  as  a  grandson  and  not  as  a  son. 
The  court  dismissed  the  petition  on  general 
demurrer,  which  constitutes  the  basis  of  the 
sole  assignment  of  error.  It  appears  that 
the  ruling  of  the  court  was  proper,  and  that 
the  judgment  must  be 

Affirmed. 

All  the  Justices  concur,  except  GEORGB,  J., 
absent. 
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HILL  V.  HIXON,  Sheriff.     (No.  2284.) 
(Supreme  Court  of  Georgia.    March  16,  1921.) 

(Syllabus  by  Editorial  8iaf,) 

1.  Attachment  ^=s> 1 91— Defendant  not  entitled 
to  replevy,  when  agreeing  that  offloer  should 
sell  and  hold  proceeds. 

'VMiere  the  delendant  in  an  attachment  case 
did  not  give  a  replevy  bond,  under  Civ.  Code 
1910,  §  5113,  but  it  was  agreed  that  the  consta- 
ble should  sell  the  property  and  deliver  the  pro- 
ceeds to  the  sheriff,  to  be  held  until  final  dis- 
position, defendant  was  not  thereafter  entitled 
to  replevy  the  proceeds  on  giving  bond. 

2.  Mandamus  ^s»68— Does  not  lie  against  sher- 
iff, holding  fund  as  stakeholder,  and  not  as 
officer. 

Where  the  parties  to  an  attachment  suit 
agreed  that  the  constable  should  sell  the  prop- 
erty and  deliver  the  proceeds  to  the  sheriff,  to 
be  held  until  final  disposition  of  the  case,  the 
sheriff  held  the  fund  as  a  mere  stalceholder, 
and,  it  not  being  his  official  duty  to  accept  a 
replevy  bond  and  pay  over  the  fund  to  the  de- 
fendant, he  could  not  be  required  to  do  so  by 
mandamus,  under  Civ.  Code  1910,  {  5440,  au- 
thorizing mandamus  to  compel  performance  of 
official  duties. 


Error  from  Sm)erlor  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Petition  by  John  Hill  apainst  B.  C.  Hixon, 
Sheriff.  Judgment  for  the  Sheriff,  and  the 
petitioner  briags  error.    Affirmed. 

M.  C.  Few,  of  Madison,  for  plaintiff  in  er- 
ror. 

Noel  P.  Park,  of  Greensboro,  for  defendant 
in  error. 

FISH,  O.  J.  A  constable  levied  on  person- 
alty an  attachment  Issued  by  a  Justice  of  the 
peace,  returnable  to  a  city  court.  In  pur- 
suance of  an  agreement  of  the  parties,  made 
by  their  attorneys  at  law,  the  constable  sold 
the  property  on  a  given  date  and  delivered 
the  proceeds  of  sale  to  the  sheriff  of  the 
county,  who  was  also  the  sheriff  of  the  city 
court,  to  be  held  by  him  until  the  final  de- 
termination of  the  rights  of  the  parties.  Sub- 
sequently, and  before  the  term  of  the  city 
court  to  which  the  attachment  was  return- 
able, the  defendant  presented  to  the  sheriff  a 
bond  in  substantially  double  the  amount  of 
the  fund  In  his  hands,  with  sureties,  payable 
to  the  i^aintiff  in  attachment,  for  the  even- 
tual condemnation  money,  and  demanded  its 
acceptance  by  the  sheriff  and  the  delivery  of 
the  fund  in  his  hands  to  the  defendant  The 
sheriff  refused  to  comply  with  such  demand. 
Thereupon  the  defendant  presented  to  the 
judge  of  the  superior  court  his  petition 
against  the  sheriff,  setting  forth  in  substance 
tbe  facts  as  above  stated,  and  praying  that 
the  Judge  order  the  sheriff  to  show  cause 
\^  hy  ho  should  not  comply  with  the  demand 
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to  accept  the  bond  and  to  pay  over  the  fund 
in  his  hands  to  petitioner. 

[1,2]  Upon  the  hearing  set  by  the  Judge, 
which  was  in  term  time,  the  sheriff  answered, 
admitting  substantially  the  allegations  of  the 
petition,  but  contending,  among  other  things, 
that  the  prayers  of  the  petition  should  not  be 
granted.  The  Judge  ruled  that  he  had  no 
authority  to  order  the  sheriff  to  pay  the 
fund  in  his  hands  to  petitioner.  Held,  that 
the  Judge  did  not  err  in  rendering  this  Judg- 
ment No  replevy  bond  was  given  by  the  de- 
fendant, as  provided  in  such  an  attachment 
case.  Civil  Code  1910,  {  6113.  The  agree- 
ment between  the  parties  that  the  constable 
should  sell  the  property  on  a  given  date  and 
deliver  the  proceeds  of  sale  to  the  sheriff,  to 
be  held  by  him  until  the  final  disposition  of 
the  case,  controls  the  rights  of  the  parties, 
and  the  provision  of  the  Civil  Code  Just  dted, 
allowing  the  defendant  in  attachment  to  re- 
plevy the  property,  does  not  apply.  Under 
the  agreement  the  sheriff  holds  the  fund  as 
a  mere  stakeholder ;  and  it  not  being,  in  the 
circumstances,  his  official  duty  to  accept  the 
bond  and  pay  over  the  fund  to  the  def^idant 
in  attachment  he  could  not  be  required  to 
do  so  by  madamus.  Civil  Code  1910,  {  5440 ; 
Sapp  v.  DeLacy,  127  Ga.  669  (1),  56  S.  E.  754. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGB 
J.,  absent 


(151  Ga.  294) 
GARRICK  et  al.  v.  TIDWELL.     (No.  2045.) 

(Supreme  Court  of  Georgia.    Feb.   16,   1921. 
Judgment  Adhered  to  March  5,  192D 

■ 

{ByUahui  hy  Editorial  Btaff,) 

1.  Landlord  and  tenant  ^=»62 (4)— Tenant  hold- 
ing over  may  set  ap  defense  of  equitable 
ownership. 

In  a  proceeding  for  eviction  of  a  tenant 
holding  over  under  Civ.  Code  1910,  §§  6386- 
5388,  defendant  may  repel  the  charge  that  he 
is  tenant  by  proving  that  he  is  equitable  owner 
of  the  land  by  parol  gift  from  the  alleged  land- 
lord. 

2.  Judgment  ^=s»747(i/2)— In  prooeeding  to 
evict  tenant  res  Judicata  In  action  between 
same  parties  to  recover  land. 

A  judgment  of  the  superior  court  in  a 
statutory  proceediug  for  the  eviction  of  a  ten- 
ant holding  over,  commenced  and  tried  under 
the  provisions  of  Civ.  Code  1910,  f  f  5385-5388, 
defendant  having  repelled  the  charge  that  he 
was  tenant  by  proving  that  he  was  equitable 
owner  under  a  parol  gift  from  the  landlord, 
could  be  pleaded  in  estoppel  in  an  action  or 
complaint  for  land  between  the  same  parties 
or  their  privies. 

3.  Judgment  ^=s>663— Under  review  In  Coiirt 
of  Appeals  cannot  be  pleaded  In  estoppel. 

A  judgment  of  the  superior  court  in  a  pro- 
ceeding  for   the  eviction  of  a  tenant  holding 
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over,  commenced  and  tried  under  the  provi- 
sions of  GiT.  Code  1910,  ||  5385-6388,  defend- 
ant haying  repelled  the  diarge  that  he  was  ten- 
ant by  proying  that  he  was  equitable  owner 
under  a  parol  gift  from  the  landlord,  could 
not  be  pleaded  as  an  estoppel  while  it  was 
under  review  in  the  Court  of  Appeals,  until 
affirmed  by  that  court  and  the  decision  of  the 
reviewing  court  made  the  Judgment  of  the  trial 
court. 

4.  Pleading  ^=»366— OnlM*  striking  paragrapli 
of  answer  sotting  up  Judgment  from  which  ap- 
peal was  ponding  dfd  not  estop  amondmont  of 
answer  after  affirm anco  of  Judgment. 

A  judgment,  unezcepted  to,  striking  a  par- 
agraph of  the  answer  setting  up  as  an  estop- 
pel a  judgment  in  dlspossessory  proceedings 
under  Civ.  Code  1910,  §{  5385-5388,  while  that 
judgment  was  on  review  in  the  Court  of  Ap- 
peals, did  not  estop  defendant  from  amending 
the  answer  in  such  manner  as  to  set  up  the 
judgment  in  the  dlspossessory  proceedings  as 
an  estoppel  after  that  judgment  was  affirmed 
by  the  Court  of  Appeals  and  the  judgment  of 
the  reviewing  court  made  the  judgment  of  the 
trial  court,  and  court  erred  in  striking  the 
amendment. 


5.  New  trial  ^s:»l  25— Ground  for,  should  be 
complete  within  itaelf. 

A  ground  of  a  motion  for  new  trial  should 
be  complete  within  itself,  and  when  such  a 
ground  complains  of  the  admission  in  evidence 
of  an  administrator's  deed  on  the  ground  that 
the  land  was  held  adversely  to  the  administra- 
tor at  the  time  of  the  sale,  and  the  deed  does 
not  show  such  fact,  and  no  evidence  is  set  out 
in  the  ground  of  the  motion  for  new  trial 
showing  admission  of  such  fact,  the  objection 
to  the  admission  of  the  deed  is  insufficient  to 
require  its  exclusion* 

6.  Appoal  and  error  <9=»I099(7)<;-Deolslon  on 
former  appoal  as  to  oom potency  of  witnoss 
law  of  case. 

Decision  on  prior  appeal  as  to  competency 
of  witness  to  testify  under  Civ.  Code  1910,  { 
5858,  is  controlling,  where  the  record  on  the 
subject,  while  more  elaborate,  is  not  substan- 
tially different  from  what  it  was  on  the  former 
appeal. 

7.  Witnesses  €=»  1 59  (7)— Making  of  improve- 
ments hold  to  have  reforenoo  to  a  transaction 
with  decedent,  and  Inoompotont. 

In  an  action  involving  title  to  land,  insti- 
tuted by  the  ''personal  representative"  of  a  de- 
cedent against  one  who  set  up  a  parol  gift  of 
the  land  by  the  decedent  and  the  making  of 
valuable  improvements  on  the  land  in  pursuance 
of  the  alleged  gift,  testimony  of  the  defendant 
to  effect  that  during  the, life  of  the  donor  he 
placed  valuable  improvements  on  the  land  held 
to  have  reference  to  a  "transaction"  with  the 
decedent,  which  the  latter  could  have  rebutted, 
denied,  or  explained  if  alive,  and  defendant  was 
incompetent  to  give  such  testimony  as  a  wit- 
ness under  Civ.  Code  1910,  §  5858. 

8.  Landlord  and  tenant  ^=>285(4)— In  action 
for  eviction,  ruling  on  evidenoo  held  proper. 

In  an  action  by  a  widow,  as  sole  heir  at 
law,  to  evict  alleged  tenants  holding  over  under 


r  dr.  Code  1910,  H  5885^888,  where  defend- 
ants claimed  a  parol  gift  from  decedent  and 
offered  testimony  of  a  defendant:  "Whfle  go- 
ing from  my  house  to  Mr.  B.'s,  I  told  her  [the 
plaintiff]  about  this  contract  between  me  and 
Mr.  T.  [the  decedent].  I  told  her  about  the 
contract  me  and  Mr.  T.  had;  that  I  was  to 
give  six  bales  of  cotton  for  the  place  as  long 
as  he  lived,  and  she  told  me  she  understood  it 
—says,  'Everything  is  all  right.'  That  is  ex- 
actly what  she  told  me;  that  I  need  not  fear 
narry  moment  of  my  life;  that  it  was  all  right 
I  told  her  the  whole  contract"— court  did  not 
err  in  permitting  the  witness  only  to  testify 
that  "she  told  me  she  understood  it;  every- 
thing is  all  right;  that  I  need  not  fear  narry 
moment  of  my  life." 

9.  WItnosses  ^=s>l59(8)*Conrt  properly  refus- 
ed testimony  as  to  tranaaotlons  with  decedent. 

In  an  action  by  the  sole  heir  at  law  of  a 
decedent  to  evict  a  tenant  holding  over  under 
Civ.  Codei  ^1910,  fS  fi38&>5388,  defendants 
claiming  a  parol  gift  from  the  decedent  under 
a  contract  that  they  should  give  to  decedent 
during  his  life  six  bales  of  cotton  per  year, 
court  did  not  err  in  refusing  to  permit  a  de- 
fendant to  testify  that  "as  long  as  he  [dece- 
dent] lived  I  paid  him  six  bales  of  cotton  per 
year,  according  to  the  contract." 

10.  Evidenoo  «=»47l  (27)— Testimony  held  not 
Inadmissible  at  conclusion. 

In  an  action  by  a  widow  as  sole  heir  to 
evict  alleged  tenants  holding  over  under  dv. 
Code  1910,  §i  638&-^$388,  where  defendants 
claimed  under  a  parol  gift  whereby  they  were 
to  own  the  land  on  the  death  of  decedent  on 
giving  him  six  bales  of  cotton  per  year  during 
his  life,  the  court  did  not  err  in  refusing  to 
rule  out  testimony  of  plaintiff  that  defendants 
'Vere  living  on  that  land  as  tenants;  he  had 
been  my  husband's  tenant  on  that  land  some- 
where between  25  and  30  years;  he  paid  six 
bales  of  cotton  a  year  for  that  land"— as  against 
an  objection  that  it  was  irrelevant,  immate- 
rial, and  a  condusion. 

11.  Trial  ^s»29( I )— Remarks  of  court.  In  ab- 
sence of  Jury,  held  not  error. 

Remarks  of  the  court,  made  in  the  absence 
of  the  jury:  "The  law  that  applies  in  this 
case,  that  permits  parties  to  enforce  a  parol 
contract  of  land,  where  the  donor  or  grantor  is 
dead,  is  in  my  opinion  a  bad  law,  and  should 
be  abolished  and  repealed  by  the  Legislature. 
There  was  a  bill  introduced  in  the  Legislature 
to  do  so,  but  it  failed  to  pass.  While  I  am 
personally  opposed  to  the  law,  I  think  that  I 
can  give  you  a  fair  trial"— ^Id  not  to  show  that 
the  court  was  unconsciously  prejudiced  by  rea- 
son of  the  fact  that  he  was  unfriendly  to  the 
law  that  governed  the  case. 

Beck,  P.  J.,  and  George,  J.,  dissenting  in  part 

Brror  from  8aperior  Court,  Meriwether 
County ;  John  D.  Humphries,  Judge. 

Action  by  Mrs.  Claudia  Tidwell  against 
George  W.  Garrick  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error* 
Reversed. 
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The  grounds  of  motion  for  new  trial  were 
in  part  as  follows: 

(4)  Because  upon  the  trial  of  said  case  the 
court  erred  in  illegally  withholding  from  the 
jury  against  the  demand  of  the  movants  the  fol- 
lowing material  eridence  offered  by  them,  to 
wit:  The  testimony  of  George  W.  Garrick  as 
a  witness,  as  follows:  "While  going  from  my 
house  to  Mr.  Bowers*  I  told  her  [Mrs.  Claudia 
Tidwell,  plaintiff]  about  this  contract  between 
me  and  Mr.  TidweU.  I  told  her  about  the  con- 
tract me  and  Mr.  TidweU  had;  that  I  was  to 
give  six  bales  of  cotton  for  the  place  as  long 
as  he  lived,  and  she  told  me  she  understood  it 
—says:  •Everything  is  all  right.*  That's  ex- 
actly what  she  told  me;  that  I  need  not  fear 
narry  moment  of  my  life;  that  it  was  all  right. 
I  told  her  the  whole  contract"  The  court  then 
and  there  permitted  this  witness  to  testify  in 
this  connection  to  the  following  disjointed,  as 
movants  contend,  sentences  and  phrases,  cov- 
ered In  the  above  recital  of  this  witness:  "She 
told  me  she  understood  it  Everything  is  all 
right;  that  I  need  not  fear  narry  moment  of 
my  life."  All  the  remaining  portion  of  said 
testimony  was  excluded  and  rejected  by  the 
court,  which  was  illegal  and  error.  The  court 
permitted  this  witness  to  testify  in  this  con- 
nection what  Mrs.  TidweU  said  and  stated  in 
the  conversation  referred  to,  but  refused  and 
rejected  that  portion  of  the  testimony  which 
consisted  of  statements  made  by  the  witness 
Garrick  to  Mrs.  TidweU  in  the  conversation,  and 
in  so  ruling  and  holding  the  court  committed 
etror,  and  made  it  impossible  for  the  discon- 
nected statements  made  by  Mrs.  TidweU  in  the 
conversation  to  show  any  Intelligence  or  to 
convey  any  information  to  the  court  and  jury, 
and  in  so  rejecting  the  statements  made 
by  Garrick,  the  witness,  completely  destroyed 
the  sense,  force,  and  effect  of  said  testimony. 
This  examination  was  by  defendant's  counsel. 

(5)  Because  the  court  committed  error  in  re- 
fusing to  aUow  the  witness  George  W.  Garrick, 
Introduced  by  the  defendants,  to  testify  as  fol- 
lows: "I  have  built  bams  and  stables;  I  think 
about  eight  stables,  cribs,  smokehouse,  and 
grain  and  seed  houses;  two-story  building, 
where  I  could  put  it  up  stairs,  at  my  own  ex- 
pense. I  set  out  the  orchard.  I  did  all  that 
was  done  about  the  terrace.  I  terraced  on  the 
place  all  that  it  needed.  I  put  all  the  ditches 
there.  I  have  cleared  np  all  the  land  I  have 
got,  from  a  one-horse  farm  to  dose  to  a  four- 
horse  farm.  I  cleared  it  up  at  my  'own  expense 
and  labor."    ♦    ♦    ♦ 

(6)  Because  the  court  committed  error  in 
refusing  to  allow  the  witness  George  W.  Gar- 
rick, introduced  by  the  defendants,  to  .testify  as 
follows:  **When  we  first  went  there,  where 
TidweU  placed  me  in  possession,  he  told  us  if 
we  would  go  on  that  place— it  was  all  dUapi- 
dated;  there  wasn't  any  buildings  hardly  that 
we  could  live  in— said  if  we  would  go  there 
and  take  possession  of  the  lands,  and  pay  him 
six  bales  of  cotton  a  year  untU  his  death,  that 
the  place  should  be  ours.  1  was  to  improve  it, 
and  put  any  buUdings  there  that  I  decided  to 
put  there,  whatever  the  cost  might  be.  About 
the  clearing  I  was  unlimited."    •    •    • 

(7)  Because  the  court  committed  error  in 
refusing  to  allow  the  witness  George  W.  Gar- 
rick, one  of  the  defendants,  introduced  by  the 


defendants,  to  testify  as  follows:  *'As  long  as 
he  [J.  A.  J.  TidweU]  Uved  I  paid  him  six  bales 
of  cotton  per  year  according  to  the  contract." 
Movants  insist  that  the  aforesaid  testimony 
was  material,  and  the  court  rejected  and  with- 
held the  same  from  the  jury  against  the  de- 
mands of  movfpits,  and  in  so  doing  the  court 
committed  error,  and  said  ruling  was  illegaL 

(8)  Because  the  court  committed  error  in 
refusing  to  aUow  the  witness  George.  W.  Gar- 
rick, one  of  the  defendants,  introduced  by  de- 
fendants, to  testify  as  follows:  "Nobody  has 
made  any  improvements  on  that  place  since  1 
went  there,  but  myself.  Since  I  have  been 
there  I  have  borne  aU  of  the  expense."    *    *    • 

(10)  Because,  during  the  progress  of  the 
trial,  movants  moved  the  court  to  rule  out  the 
following  material  evidence,  testified  to  by  Mrs. 
Claudia  TidweU,  and  introduced  by  the  plain- 
tiff, to  wit;  "Mr.  Garrick  and  his  wife  were 
living  on  that  land  as  tenants.  He  had  been  my 
husband's  tenant  on  that  land  somewhere  be- 
tween 25  and  30  years.  He  paid  six  bales  of 
cotton  a  year  for  that  land."  And  movants  did 
then  and  there  arge  the  following  grounds  of 
objection  to  said  evidence:  That  it  was  ir- 
relevant, immaterial,  and  a  conclusion— which 
said  objection  the  court  then  and  there  over- 
ruled, and  aUowed  the  evidence  to  remain  be- 
fore the  jury,  which  rulings  movants  insist 
were  error.    •    •    * 

(13)  Because  upon  the  trial  of  said  case  the 
court  erred  in  the  following  point  and  particu- 
lar, to  wit:  During  the  .trial  of  the  case,  at 
the  request  of  plaintiff's  counsel,  the  jury  was 
sent  from  the  courtroom,  and  arguments  wer^ 
made  to  the  court  by  counsel  during  the  absence* 
of  the  jury,  and  in  connection  with  such  argu- 
ment the  court,  referring  to  the  law  governing 
the  case  then  on  trial,  used  the  following  lan- 
guage from  the  bench:  "The  law  that  applies 
in  this  case,  that  permits  parties  to  enforce  a 
parol  contract  of  land,  where  the  donor  or 
grantor  is  dead,  is  in  my  opinion  a  bad  law,  and 
should  be  abolished  and  repealed  by  the  Legis- 
lature. There  was  a  bill  introduced  in  the 
Legislature  to  do  so,  but  it  failed  to  pftss. 
While  I  am  personaUy  opposed  to  the  law,  ] 
think  that  I  can  give  you  a  fair  trial."  While 
movants  concede  the  honesty  and  integrity  of 
the  court,  yet  they  Insist  that  this  language 
of  the  court  cleariy  implies  and  warrants  the 
conclusion  that  their  case  was  unconsciously 
prejudiced  in  the  mind  of  the  court  by  reason 
of  the  fact  that  the  court  was  unfriendly  to 
the  law  that  governed  their  case,  and  by  rea- 
son of  this  fact  the  court,  with  honest  inten- 
tions, but  with  erroneous  judgment,  construed 
this  law  too  strictly  against  movant,  and  like- 
wise weighed  and  judged  the  evidence  in  the 
case  unfavorable  against  them.    *    *    * 

— Statement  by  editor. 

N.  F.  Culpepper  and  Hatchett  &  Hatchett, 
all  of  Greenville,  R.  W.  Freeman,  of  New- 
nan,  and  Troutman  &  Freeman,  of  Atlanta, 
for  plaintiff  in  error. 

H.  A.  Allen,  and  R.  R.  Arnold,  both  of  At- 
lanta, for  defendant  in  error. 

ATKINSON,  J.    [1 ,21  1.  A  judgment  of  the 

superior  court  In  a  statutory  proceeding  for 

i  the  eviction  of  a  tenant  holding  over,  com- 


I 


554 


106  SOUTHEASTERN  RBPOBTEB 


(Ga. 


meneed  and  tried  under  tbe  provisions  of 
Civil  Code,  §§  5385-4^388,  providing  for  sum- 
mary eviction  of  tenants  holding  over,  fail- 
ing to  pay  rent  when  due,  or  tenants  at 
win  or  sufferance  refusing  to  deliver  posses- 
sion when  the  same  Is  duly  demanded,  Is 
conclusive  between  the  parties  and  their 
privies  In  estate.  In  such  a  case  the  defend- 
ant may  repel  the  charge  that  he  is  tenant, 
by  proving  that  he  Is  equitable  owner  of  the 
land  under  a  parol  gift  from  the  alleged 
landlord.  When  that  Is  done,  and  the  issue 
as  to  title  is  actually  decided,  the  Judgment 
based  on  such  issue  may  be  pleaded  In  es- 
toppel in  an  action  of  complaint  for  land  be- 
tween the  same  parties  or  their  privies. 
Tomlinson  v.  Driver,  53  6a.  9;  Hammond 
V.  Thornton,  107  Ga.  259,  33  S.  E.  183 ;  Irvln 
V.  Spratiln,  127  Ga.  240,  55  S.  E.  1037,  9 
Ann.  Cas.  341,  and  cases  cited.  If  the  deci- 
sion in  Jordan  v.  Jordan,  103  Ga.  482,  30  S. 
E.  265,  Is  in  conflict  with  that  in  the  case 
of  Tomlinson  v.  Driver,  supra.  It  must  yield 
to  the  older  decision,  which  has  been  follow- 
ed by  other  decisions  of  this  court 

[8]  2.  A  Judgment  of  the  superior  court  in 
a  proceeding  under  the  statutes  mentioned 
in  the  preceding  divlEdon  cannot  be  pleaded 
as  an  estoppel  while  It  Is  under  review  In 
the  Court  of  Appeals.  But  where  such  a 
Judgment  has  been  carried  for  review  to  the 
Court  of  Appeals, '  and  affirmed  by  that 
court,  and  the  decision  of  the  reviewing 
court  made  the  Judgment  of  the  trial  court, 
the  Judgment  so  reviewed  may  then  be  plead- 
ed as  an  estoppel  in  other  cases  between  the 
same  parties  involving  the  same  question. 

[4]  (a)  The  Judgment,  unexcepted  to,  strik- 
ing paragraph  10  of  the  original  answer  set- 
ting up  as  an  estoppel  the  Judgment  in  the 
dispossessory  proceeding  while  that  judg- 
ment was  on  review  in  the  Court  of  Appeals, 
will  not  estop  the  defendant  from  amending 
the  answer  In  such  manner  as  to  set  up  the 
Judgment  In  the  dispossessory  proceeding  as 
an  estoppel,  after  that  Judgment  has  been 
affirmed  by  the  Court  of  Appeals  and  the 
Judgment  of  the  reviewing  court  made  the 
Judgment  of  the  trial  court. 

(b)  It  was  erroneous  to  strike  the  amend- 
ment to  the  plea  setting  up  the  Judgment  in 
estoppel,  after  It  was  affirmed  by  the  Court 
of  Appeals  and  the  Judgment  of  the  review- 
ing court  had  been  made  the  Judgment  of 
the  trial  court 

[5]  3.  A  ground  of  a  motion  for  new  trial 
should  be  complete  within  Itself.  When  such 
a  ground  complains  of  the  admission  in  evi- 
dence of  an  administrator's  deed,  on  the 
ground  that  the  land  was  held  adversely  to 
the  administrator  at  the  time  of  the  sale, 
and  the  deed  does  not  show  such  fact,  and 
no  evidence  Is  set  out  in  the  ground  of  the 
motion  for  new  trial  showing  the  fact,  the 
objection  to  the  admission  of  the  deed  is  in- 
sufficient to  require  its  exclusion. 

[A]  4.  When  this  case  was  before  the  Su- 
preme Court  on  a  former  occasion  (Tidwell 


y.  Garrick,  149  Ga.  290,  99  S.  S.  872),  it  way 
held  in  effect  that  the  plaintiff  was  the  "per- 
sonal representative'*  of  her  deceased  hus- 
band, within  the  meaning  of  Civil  Code,  ^ 
5858»  relating  to  the  competency  of  witness- 
es to  testify,  and  that  the  defendants  were 
Incompetent  to  testify  in  their  own  behalf 
as  to  "transactions  and  communications** 
with  the  decedent  The  record  on  that  sub- 
ject, while  more  elaborate,  is  not  substantial- 
ly different  from  what  It  was  on  the  former 
trial;  and  the  decision  above  mentioned  is 
controlling.  It  Is  argued  in  the  briefs  of 
counsel  for  the  plaintiffs  in  error  that  the 
record  is  substantially  different,  but  this 
contention  is  not  borne  out  by  comparison 
of  the  records  of  file  in  this  court.  The  mo- 
tion for  rehearing,  which  was  denied  by  this 
court,  stressed  the  same  facts  and  reasons 
which  are  now  relied  on  for  a  different  rul- 
ing. 

[7]  5.  In  an  action  involving  title  to  land, 
Instituted  by  the  **personal  representative" 
of  a  decedent  against  one  who  sets  up  a 
parol  gift  of  the  land  by  the  decedent  and 
the  making  of  valuable  improvements  on  the 
land  In  pursuance  of  the  alleged  gift,  testi- 
mony of  the  defendant,  to  the  effect  that 
during  the  life  of  the  donor  he  had  placed 
valuable  improvements  on  the  land,  had  ref- 
erence to  "a  transaction"  with  the  decedent, 
which  the  latter  could  have  rebutted,  denied, 
or  explained  if  alive,  and  the  defendant  was 
Incompetent  to  gli^e  such  testimony  as  a 
witness.  Civil  Code,  S  5858;  Zellars  v.  Orr. 
147  Ga.  607,  95  S.  E.  6 ;  Hill  v.  Merrltt,  146 
Ga.  307,  91  8.  E.  204 ;  sChamblee  v.  Plrkle, 
101  Ga.  790,  29  S.  E.  20.  \ 

(a)  The  case  of  Walker\  ▼.  Nell,  117  Ga. 
733  (8),  45  S.  E.  387,  refers^^  Improvements 
made  after  the  death  of  the>^onor. 

(b)  The  case  differs  on  its  mcta  from  Nu- 
gent V.  Watklns,  129  Ga.  .382. \>8  S.  E.  888. 
in  which  there  was  no  questionVas  to  a  gift 
or  other  transaction  between  t»e  deceased 
and  the  witness,  and  where  it  wal^  ^^^^  ^^^ 
independent  physical  facts,  which  ^o  not  in- 
volve any  communication  or  transaction  with 
the  decedent,  are  not  within  the  rult^  exclud- 
ing such  communications  and  trantlactions. 

[•-11]  6.  Other  grounds  of  the  j]biended 
motion  for  new  trial,  relating  to  adnllsslbll- 
ity  of  evidence,  and  certain  remarks  lof  the 
court  made  out  of  the  presence  of  thq  Jury, 
show  no  error,  and  are  not  of  such  cJ^^^rao- 
ter  as  to  require  elaboration. 

7.  As  the  Judgment  of  the  trial  oourjt  will 
be  reversed  on  account  of  the  ruling  j  strik- 
ing the  amendment  to  the  defendantfs'  an- 
swer, no  ruling  will  be  made  as  to  th 
ciency  of  the  evidence  to  authorize  th 
to  direct  a  verdict  for  the  plaintiff. 

Judgment  reversed. 

All  the  Justices  concur,  except  EEC 
and    GEORGE,   J.,    who   dissent    f 
ruling  in  fifth  headnote  [fifth  divlslon|  of  the 
opinion]. 


suffi- 
Judge 


P.  J., 
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'     The  petition  described  the  land  in  contro- 
versy as  being  bounded  as  follows: 


(Snpreme  Court  of  Georgia.     Teb.  17,  1921. 
Rehearing  Denied  Feb.  28,  1921.) 

(Syllabus  hy  Editorial  Stalf.) 

1.  Ejectment  ^=>64— Premises  should  be  fully 
described  Id  pleading. 

In  an  action  for  the  recovery  of  land,  the 
premises  should  be  so  fully  described  as  to  ena- 
ble the  sheriff  to  execute  the  writ  of  posses- 
sion. 

2.  New  trial  ^=9l  17 (3)— Indefinite  verdict  may 
be  set  aside  on  motion  during  term. 

A  verdict  in  a  civil  case,  which  is  too  in- 
definite for  enforcement,  may  be  set  aside  on 
proper  motion  for  that  purpose,  made  during 
the  term  at  which  the  verdict  was  rendered, 
though  subsequent  to  its  reception  by  the  court 
and  its  entry  upon  the  minutes. 

3.  Judgment  ^=s>358— May  be  set  aside  for  in- 
sttfflclent  description  of  premises  In  petition 
to  reoover  land. 

A  defendant,  who  passes  over  without  de- 
murring to  a  petition  in  an  action  for  land, 
which  is  fatally  defective,  in  that  it  does  not 
set  forth  a  sufficient  description  of  the  premises 
sued  for,  may,  after  verdict  and  judgment 
against  him,  in  addition  to  other  available  rem- 
edies, duly  move  to  set  the  judgment  aside. 

4.  Ejectment  <9=>64— Petition  held  to  descrilie 
premises  Insufflclently. 

Where,  in  a  petition  in  an  action  for  land, 
the  naming  of  adjoining  owners  is  relied  on  as 
a  necessary  part  of  the  description  of  the  land, 
and  the  plaintiff  is  alleged  to  be  the  adjoining 
owner  on  one  side  of  the  land,  and  the  defend- 
ant is  alleged  to  be  the  owner  on  two  sides 
of  the  land,  the  land  not  being  a  definite  quan- 
tity, and  no  data  being  given  locating  the  divid- 
ing lines  between  the  tract  in  question  and 
other  lands  of  the  parties,  such  description  is 
fatally  defective. 

5.  Pleading  <@=s>403  (2 )*  Defective  description 
of  land  In  petition  not  cured  by  answer.    « 

A  petition  in  an  action  for  land,  naming 
adjoining  landowners  as  a  necessary  part  of  the 
description  of  the  land,  plaintiff  being  alleged  to 
be  the  adjoining  owner  on  one  side,  and  the 
defendant  being  alleged  to  be  the  adjoining 
owner  on  two  sides  of  the  land,  the  land  not 
being  a  definite  quantity,  and  no  data  being 
given  locating  the  dividing  lines,  held  not  cured 
by  allegations  in  the  answer. 

6.  Ejectment  ^s»  1 1 1  ( I )— Verdict  held  too  in- 
definite. 

A  verdict  in  an  action  for  land,  "We,  the 
jury,  find  for  plaintiff,  so  say  we  all,"  was  too 
indefinite,  and  the  court  erred  in  overruling  a 
motion  to  set  it  aside,  where  the  pleadhigs  were 
defective,  in  that  they  did  not  sufficiently  de- 
scribe the  land  in  controversy. 

Error  from  Superior  Court,  Tattnall  Ck>an- 
ty ;   W.  W.  Sheppard,  Judge. 

Action  by  M.  H.  Harris  against  R.  D. 
Jones  to  recover  land.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 


"On  the  west  and  north  by  lands  of  R.  D» 
Jones,  on  the  east  by  lands  of  M.  H.  Harris,  on 
the  south  by  lands  of  E.  Widincamp,  containing 
about  fifteen  hundred  (1,S(X>)  square  yards, 
same  being,  in  part,  a  part  of  the  field  that 
had  been  cultivated  annually  for  the  last  forty 
years,  or  more,  by  your  petitioner,  until  about 
January,  1917,  at  which  time  your  petitioner 
removed  his  worm  rail  fence  and  stretched  a 
wire  fence  inside  of  his  field  for  a  distance  of 
about  two  hundred  yards,  attaching  same  U> 
his  lot  fence,  where  he  keeps  his  stock,  and  bas- 
so kept  them  for  the  last  forty  years." 

The  answer  and  plea  filed  by  the  defend- 
ant was  as  follows: 

"(1)  Defendant  admits  possession  of  said 
land  described  in  the  petition  and  that  he  is  a 
resident  of  said  county,  but  denies  the  other  al- 
legations of  paragraph  1  of  the  petltiou.   ♦   •   ♦ 

"Defendant,  further  answering  said  petition,, 
says  that  the  land  sued  for  in  said  petition 
is  the  land  of  petitioner;  that,  instead  of  peti- 
tioner being  in  possession  of  the  land  of  plain- 
tiff,  said  plaintiff  is  in  the  possession  of  one 
acre,  more  or  less,  of  land  of  defendant  de- 
scribed in  about  the  manner  as  the  lands  de- 
scribed in  the  petition;  that  said  disputed  lands 
being  differences  in  the  true  land  line  between 
the  true  lands  of  plaintiff  and  defendant. 
Where  the  land  line  of  plaintiff  is  straight,  the 
plaintiff  has  attempted  to  change  the  straight 
line  so  as  to  make  it)  bend  westward  and  in- 
clude about  two  acres,  part  of  which  said  Har- 
ris now  claims  possession,  and  the  other  part 
being  the  part  of  land  sued  for  in  the  petition. 
Defendant  therefore  files  his  cross-action  and 
prays  a  judgment  of  the  court  for  the  recov- 
ery of  that  portion  of  said  land  lying  westward 
of  such  north  and  south  straight  line  of  which 
said  plaintiff  is  in  the  possession;  defendant 
daimhig  title  thereto  in  fee  simple. 

"Defendant  claims  title  from  B.  Widincamp 
by  warranty  deed  covering  said  disputed  lands^ 

"The  plaintiff  obtained  possession .  of  that 
portion  of  said  land  of  which  he  is  possessed 
under  lease  from  said  E.  Widincamp,  and  has 
never  surrendered  such  possession  to  ium  aince 
said  term  of  tenancy  began.'* 

The  verdict  was  as  follows: 

"We,  the  jury,  find  for  plaintiff,  so  say  we  alL 
July  11,  1919.  Mike  Collins,  Foreman." 

— Statement  by  editor. 

J.  v.  Kelley,  of  Reidsville,  for  plaintiff  in 
error. 

W.  T.  Burkhalter,  of  Reidsville,  for  de- 
fendant in  error. 

ATKINSON,  J.  [1]  In  an  action  for  the 
recovery  of  land,  the  premises  should  be  so 
fully  described  as  will  enable  the  sheriff  to 
execute  the  writ  of  possession.  Harwell  v. 
Foster,  97  Ga.  264,  22  S.  B.  994;  Hicks  v. 
Brinson,  100  Ga.  595,  28  S.  E.  380;  Mc- 
Cullough  V.  East  Tenn.,  Va.  &  Ga.  Ry.  Co.» 
106  Ga.  275  (3),  32  8.  E.  97;   Crosby  v.  Mc- 
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Qraw,  133  Ga.  660,  66  S.  E.  897;  WlUlams 
▼.  Perry.  136  Ga.  453,  71  S.  E.  886. 

[2]  2.  A  verdict  in  a  civil  case,  which  U 
too  indefinite  for  enforcement,  may  be  set 
aside  on  proper  motion  for  that  purpose,  made 
during  the  term  at  which  the  verdict  was 
rendered,  though  subsequently  to  its  recep- 
tion by  the  court  and  its  entry  upon  the 
minutes.  Abbott  v.  Roach,  113  Ga.  511,  38 
S.  B.  955.  This  case  differs  from  Brown  v. 
State.  150  Ga.  585,  104  S.  E.  428,  which  was 
a  criminal  case. 

[3]  3.  A  defendant,  who  passes  over,  with- 
out demurring  to,  a  petition  in  an  action  for 
land,  whfch  is  fatally  defective.  In  that  it 
does  not  set  forth  a  sufficient  description  of 
the  premises  sued  for,  may,  after  verdict 
and  judgment  against  him,  in  addition  to 
other  available  remedies,  duly  move  to  set 
the  Judgment  aside.  Kelly  v.  Strouse  &  Bros., 
116  Ga.  872  (5a),  43  S.  E.  280. 

[4-8]  4.  Where,  in  a  petition  in  an  action 
for  land,  the  naming  of  adjoining  landown- 
ers is  relied  on  as  a  necessary  part  of  the 
description  of  the  land,  and  the  plaintiff  is 
alleged  to  be  the  adjoining  owner  on  one 
side  of  the  land,  and  the  defendant  is  al- 
leged to  be  the  adjoining  owner  on  two  sides 
of  the  land,  the  land  not  being  a  definite 
quantity,  and  no  data  being  given  locating 
the  dividing  lines  between  the  tract  in  ques- 
tion and  other  lands  of  the  parties,  such 
description  Is  fatally  defective.  Huntress  v. 
Portwood.  116  Ga.  351  (3),  42  S.  E.  613; 
Marshall  v.  Carter,  143  Ga.  526  (2),  85  S.  E. 
691.  The  defective  description  in  the  peti- 
tion was  not  cured  by  allegations  made  in 
the  answer.  The  verdict  against  the  defend- 
ant, construed  In  connection  with  the  plead- 
ings, was  fatally  defective,  and  the  judge 
erred  in  overruling  the  motion  to  set  aside 
the  verdict  and  judgment 

Judgment  reversed. 

All  the  Justices  concur* 


(26  Oa.  App.  540) 

GATE  CITY  OOFFIN  CO.  v.  PAULK. 

(No.  12062.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16.  1921.) 

(SyUahui  hp  the  Gourt) 

Sales  ^=s>77( 2 )» Invoice  and  accompanying 
statement  of  terms  held  not  to  authorize  de- 
ductions of  freight  charges  nor  to  present 
ambiguity. 

The  terms  of  the  invoice  and  of  the  "term 
sheet"  attached  and  made  a  part  of  It  beiDg 
explicit  and  unambiguous  as  to  the  payment 
of  freight,  there  was  nothing  for  the  jury  to 
consider,  and  the  court  erred  in  submitting  the 
construction  of  the  invoice  and  term  sheet  to 
the  jury. 


Error  from  Superior  Court,  Atkinson 
County;  A.  B.  Lovett,  Judge. 

Action  by  the  Gate  City  Coffin  Company 
against  Henry  Paulk.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Levi  O'Steen,  of  Douglas,  and  F.  A.  Hooper 
&  Son,  of  Atlanta,  for  plaintiff  In  error. 

E.  B.  Smith,  of  Wlllacoochee,  for  defend- 
ant in  error. 

HILL,  J.  This  is  a  suit  upon  account, 
brought  in  the  superior  court  of  Atkinson 
county.  The  plaintiff  sold  to  the  defendant 
some  undertaker's  supplies,  and  the  defend- 
ant paid  him  his  bill  with  the  exception  of 
$8.81,  for  which  this  suit  was  brought. 
There  is  no  conflict  in  the  testimony.  The 
whole  case  turns  on  the  construction  of  the 
invoice  and  what  is  called  the  "term  sheet," 
which  accompanied  the  invoice  and  was  made 
a  part  of  it.  This  invoice  is  in  the  following 
language : 

"Gate  City  CoiBn  Company,  Manufactureii  of 
Coffins,  Caskets,  and  Undertaker's 
Supi^ies. 
"Atlanta,  Georgia,  Jan.  18,  1919. 

'Terms:    2%  30  days.    60  days  net    See  at- 
tached terms. 
"Sold  to  Henry  Paulk,  Wlllacoochee,  Ga. 

1  01380a  8-3  Black  Crepe  and  Complete |  38.00 

1  01381  6-0  White  L.  S.  and  Complete 88  60 

1  01882  6-8  Black  Broadcloth  and  Complete..  40  00 

1  600  Black  Robe  3  00 

1  0542  Black  Suit  9  60 

1  2172  Lady's  White  Silk  Dress 8  26 

Jan.  15.  1818. 

M  Hre  94  Thumb  Sorews $4.95  8  48 

H  Hre  94  Thumb   Screw   Plates 6.56  8  78 

hi  Hre   Name  Plate  Screws 70  70 


$146  07' 


The  term  sheet  referred  to  is  as  follows : 

"Kindly  note  our  terms.  If  you  discount  the 
ioclosed  invoice:  (1)  Deduct  such  part  of  the 
freight  as  the  invoice  allows.  (2)  Do  not  de- 
duct that  part  of  your  freight  bill  that  is  added 
for  war  tax.  The  government  expects  you  to 
pay  your  part  of  the  war,  and  if  it  is  deducted 
from  our  bill  the  settlement  will  be  returned 
to  you.  (3)  After  deducting  the  freight,  then 
take  off  2  per  cent,  for  cash  discount  if  you 
pay  within  30  days  from  the  date  of  invoice. 
(4)  Return  to  us  your  paid  freight  bill  with 
your  remittance." 

On  receipt  of  the  Invoice  and  the  term 
sheet,  the  purchaser,  after  deducting  $8.81 
for  freight  charges  and  2  per  cent  for  dis- 
count allowed  for  cash  payment,  sent  his 
check.  The  seller  insisted  that  the  parcbaser 
pay  the  entire  freight  charges,  according  to 
the  explicit  terms  set  out  in  the  term  sheet 
The  trial  judge  thought  the  term  sheet  and 
the  invoice  were  ambiguous  as  to  this,  and 
submitted  the  question  to  the  Jury. 

We  cannot  agree  with  him  that  the  con* 
tract  was  ambiguous.  The  invoice  expressly 
refers  to  the  term  sheet  for  the  terms,  and 
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this  term  sheet  spedflcally  says,  in  the  very 
first  paragraph,  that  only  such  part  of  the 
freight  should  be  deducted  from  the  bill  as 
the  invoice  allows,  and  by  reference  to  the 
Invoice  it  will  be  seen  that  no  freight  what- 
ever is  allowed.  It  follow^,  therefore,  neces- 
sarily that  the  purchaser  was  to  pay  the 
freight.  We  conclude  that  in  holding  that 
the  contract  was  ambiguous,  and  in  referring 
its  proper  construction  to  the  Jury,  the  court 
committed  an  error,  as  in  our  opinion  the  ex- 
press terms  of  the  contract  demanded  a  ver- 
dict for  the  plaintiff.  The  order  overruling 
the  motion  for  a  new  trial  was  erroneous. 
Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(26  Ga.  App.  419) 

ROUNTREE  V.  STATE.    (No.  11992.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(Syttahus  by  Ediiorial  Staff. ^ 

1.  Criminal  law  (&s> 1 064 (4)— Motion  for  new 
trial  complaining  of  admission  of  evidonoe 
should  give  name  of  witneiss. 

A  ground  of  a  motion  for  a  new  trial 
which  complains  of  the  admission  of  specified 
testimony  must  state  the  name  of  the  wit- 
ness whose  testimony  is  complained  of. 

2.  Crlmlaal  law  ^cs>784(4)— Faiiitre  to  «ive 
charge  on  olrcamstantlal  evidence  more  oom- 
prehonslvo  than  statute  not  error. 

The  failure  to  charge  a  quoted  extract 
from  an  opinion  of  the  Court  of  Appeals  on 
the  law  of  circumstantial  evidence,  which  was 
more  comprehensive  than  Pen.  Code  1910,  { 
1010,  held  not  error,  especially  in  the  absence 
of  a  timely  and  proper  written  request. 

3.  Criminal  law  ^=:»935(l)-r Motion,  for  new 
trial  for  refusal  to  direol  verdict  is  with* 
out  merit. 

There  is  no  m^rit  in  a  grouhd  bf  k  mo- 
tion for  a  new  trial  which  complains  of  the 
refusal  of  the  court  to  direct  a  verdict. 

Error  from  Superior  Conrt«  Floyd  Couhty ; 
Moses  Wright,  Judge. 

Henry  Rountree  was  convicted  of  an  of- 
fense, and  he  btrings  error.    Affirmed. 
See,  also,  106  S.  £.557. 

Lee  J.  Langley,  of  Rome,  for  plaintiff  in 
«rror. 

C.  H.  Porter,  Sol.  Gen.,  of  Rome,  and  E. 
S.  Taylor,  Sol.  Gen.,  of  Summerville,  for  the 
State. 

BROYLE8,  C.  J.  [1]  1.  A  ground  of  a  mo- 
tion for  a  new  trial  which  complains  of  the 
admission  of  specified  testimony  must  state 


the  name  of  the  witness  whose  testimony  Is 
complained  of.  Adams  v.  State,  22  Ga.  App. 
252,  95  S.  E.  877,  and  cases  cited.  Under  this 
ruling  the  fourth  ground  of  the  amendment 
to  the  motion  for  a  new  trial  cannot  be  con- 
sidered. 

[2]  2.  The  fifth  ground  of  the  amendment 
to  the  motion  for  a  new  trial,  after  alleging 
that  the  evidence  was  wholly  circumstantial, 
does  not  aver  that  the  court  failed  to  instruct 
the  Jury  upon  the  law  of  circumstantial  evi- 
dence, or  failed  to  charge  section  1010  of  the 
Penal  Code  1910,  but  merely  complains  that 
the  court  failed  to  charge  "this  rule,"  and 
then  the  ground  sets  forth  as  "this  rule"  a 
quoted  extract  from  the  opinion  (written  by 
Russell,  J.)  in  Thomas  v.  State,  8  Ga.  App. 
95,  68  S.  E.  522,  wherein  it  is  said  what  the 
lower  court,  under  the  particular  facts  of 
that  case,  should  have  charged  upon  the  law 
of  circumstantial  evidence.  This  extract  is 
not  in  the  language  of  section  1010  of  the 
Penal  Code,  and  is  much  more  comprehen- 
sive. Under  the  facts  of  the  instant  case,  it 
was  not  error,  especially  in  the  absence  of  a 
timely  and  appropriate  written  request,  for 
the  court  to  fail  so  to  charge. 

[3]  3.  Under  repeated  rulings  of  this  court 
and  the  Supreme  Court,  there  is  no  merit  in 
a  ground  of  a  motion  for  a  new  trial  which 
complains  of  the  refusal  of  thie  court  to  direct 
a  verdict. 

4.  The  verdict  was  authorized  by  the  evi- 
dence, and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Oa.  App.  420) 

ROUNTREE  v.  STATE.    (No.   1 1993.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(Syllabus  by  Editorial  Staff.) 

\,  Criminal  law  ^=s> 1 064 (4)— Motion  for  neu 
trial  oomplalDlng  of  admission  of  testimony 
must  give  name  of  witness. 

A  grouDd  of  a  motion  for  a  new  trial  com- 
plaining of  the  admission  of  specified  testi- 
mony most  state  the  name  of  the  witness 
whose  tesrtimony  is  complained  of. 

2.  Criminal  law  <S=>753(1)— Refusal  to  direct 
verdict  not  error. 
The  refusal  to  direct  a  verdict  is  never 
error. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Henry  Rountree  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 
See,  also,  106  S.  E.  557. 
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Lee  J.  Langley,  of  Rome,  for  plaintiff  In 
error. 

C.  H.  Porter,  Sol.  Gen.,  of  Rome,  and  E. 
S.  Taylor,  Sol  Gen.,  of  Summerville,  for  the 
State. 

LUKE,  J.  [1]  1.  A  ground  of  a  motion  for 
a  new  trial  which  (XMnplains  of  the  admission 
of  specified  testimony  must  state  the  name 
of  the  witness  whose  testimony  is  complained 
of.  Adams  v.  State,  22  Ga.  App.  252,  05  S. 
E.  877,  and  cases  cited.  Under  this  ruling 
the  fourth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  cannot  be  considered. 

2.  There  is  no  merit  in  the  complaint  that 
the  court  failed  to  Instruct  the  jury  upon 
the  law  of  circumstantial  evidence,  since  an 
examination  of  the  court's  charge  (sent  up 
in  response  to  an  order  from  this  court) 
shows  that  the  jury  were  properly  instructed 
upon  that  subject. 

[2]  3.  A  refusal  to  direct  a  verdict  Is  nev- 
er error. 

4.  The  corpus  delicti.  Including  the  break- 
ing and  entering,  was  sufficiently  established 
by  the  evidence,  which  authorized  the  ver- 
dict, and  for  no  reason  assigned  did  the  court 
err  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOOD  WORTH,  J., 
concur. 


(26  Qa.  App.  606) 

BIBB  MFG.  CO.  v.  HE  WELL.     (No.  11792.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

Blarcfa  16,  1921.) 

fSyttahua  by  Editorial  Staff.) 

1,  Parent  anil  child  ^=>7 (3)— Employer  puttino 
minor  In  dangerous  employment  without  par- 
ent's consent  liable  for  loss  of  services  from 
Injury. 

Where  the  father,  or,  in  case  of  his  death, 
the  mother,  hires  a  minor  son  to  an  employer 
to  do  certain  work,  and  the  employer,  without 
such  parent's  consent,  'Puts  the  minor  in  a 
more  dangerous  employment  in  which  he  is  in- 
jured, the  employer  is  liable  to  the  parent  for 
the  consequent  loss  of  the  minor's  services. 

2.  Parent  and  child  ^s»7(  10)— Minor's  contrib- 
utory negligence  not  defense  to  parent's  ac- 
tion, where  miner  put  In  danoaroM  employ- 
ment without  consent 

Where  an  employer,  hiring  a  minor  from 
the  parent  to  do  certain  work,  put  the  minor  in 
a  more  dangerous  employment  without  the  par- 
ent's consent,  the  minor's  contributory  negli- 
gence was  not  a  defense  to  the  parent's  action 
for  loss  of  services  from  an  injury,  and  no 
issue  of  the  minor's  negligence  was  involved. 

Error  from  Superior  Court,  Newton  Coun- 
ty:   Jno.  B.  Hutcheson,  Judge. 


Action  by  Mrs.  F.  D.  Hewell  against  the 
Bibb  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Rogers  ft  Tuck,  of  Covington,  and  J.  G. 
Knox,  of  Monroe,  ^f or  plaintiff  In  error. 

King  ft  Johnson,  of  Covington,  for  defend- 
ant in  error. 

HILL,  J.  [1,2]  The  plaintiff,  a  widow, 
sought  to  recover  damages,  on  account  of 
Injuries  to  her  minor  son.  She  alleged  that 
the  defendant  corporation  knowingly  put  him 
to  work  without  her  consent,  in  a  different 
position  from  that  in  which,  imder  the  con- 
tract between  her  and  the  defendant,  he  was 
to  be  employed,  and  that  he  received  his  In- 
juries as  a  consequence  of  such  change  of 
work.  This  issue  was  correctly  presented 
to  the  jury,  under  the  charge  of  the  court, 
there  being  a  conflict  In  the  evidence,  and 
the  jury  decided  the  Issue  In  fiivor  of  the 
plaintiff.  Held :  Where  the  father,  or  In  the 
case  of  the  father's  death,  the  mother,  hires 
a  minor  son  to  an  employer  to  do  certain 
work,  and  the  employer,  without  such  par- 
ent's consent,  puts  the  minor  to  a  different 
and  more  dangerous  employment,  and  the 
minor  Is  Injured  in  such  employment,  the 
employer  Is  responsible  to  such  parent  for 
the  consequent  loss  of  the  minor's  services. 
In  such  case  the  gravamen  of  the  action  Is 
the  alleged  wrong  of  the  defendant  In  putting 
the  minor  to  work  at  the  dangerous  employ- 
ment without  the  parent's  consent  There- 
fore contributory  negligence  of  the  minor  is 
no  defense  to  such  action,  and  no  issue  of 
the  minor's  negligence  is  involved.  Braswell 
V.  Garfield  Cotton  OH  MUl  Co.,  7  Ga.  App. 
167,  66  S.  E.  539;  Hendrickson  v.  L.  ft  N.  R. 
Co.,  137  Ky.  562,  126  S.  W.  117,  and  note  to 
this  case  In  30  L.  R.  A.  (N.  S.)  311.  It  is 
not  necessary  to  decide  the  other  assignments 
of  error;  the  case  being  entirely  controlled 
by  the  question  above  decided. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J., 
concur. 


(26  Oa.  App.  515) 
CORKER  V.  SIMMONS.    (No.  1 1807.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1021.) 

fByllahu$  hv  Editorial  Staff.) 
Brokers  ^=»82(l)— Petitfon  In  actlofi  for  eoiii« 
missions  held  not  to  state  cause  of  action. 

Under  Civ.  Code  1910,  {  3587,  providiog 
that  placing  property  in  the  hands  of  a  broker 
does  not  prevent  the  owner  from  selling,  and 
that  commissions  are  earned  when  the  broker 
finds  a  purchaser  ready,  able,  and  willing  to 
buy,  etc.,  a  petition  alleging  efforts  by  a  bro- 
ker to  sell  property,  and  that  he  interested  cer- 
tain persons  and  by  his  efforts  created  a  de- 
mand for  the  property,  making  it  possible  for 
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the  owner  to  sell  to  one  not  alleged  to  have 
been  interested  by  the  broker,  did  not  state  a 
cause  of  action. 


Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Action  by  E.  0.  Simmons  against  F.  G. 
Corker.  Judgment  overruling  a  demurrer 
to  petition  and  defendant  brings  error.  Re- 
versed. 

Simmons  sued  for  a  sum  alleged  to  be  due 
him  as  a  commission  on  the  sale  of  certain 
real  estate  owned  by  the  defendant.  Corker, 
in  Dublin,  Ga.,  alleging: 

That  Corker  employed  him  as  an  agent  to 
negotiate  the  sale  of  this  real  estate  and  to 
assist  in  disposing  of  it  at  namgd  prices,  and 
agreed  to  pay  him  stipulated  commissions  for 
Ilia  services;  that,  "in  pursuance  of  said  con- 
tract, he  immediately  went  to  work,  in  good 
faith  and  for  the  promised  consideration,  to 
sell  said  property  and  approached  some  pros- 
pects, chief  among  whom  were  T.  A.  Curry 
and  F.  J.  SchifE,  and  succeeded  in  interesting 
said  prospects  in  the  purchase  of  said  property, 
thus  creating,  by  his  efforts  under  the  contract, 
a  demand  for  said  property,  making  it  possible 
to  sell  the  same  on  account  of  petitioner's  ne- 
gotiations and  experience  in  the  sale  of  real 
estate  in  the  city  of  Dublin";  that  "as  a  di- 
rect result  and  consequence  of  his  personal  ne- 
gotiations" Corker  "did  consummate  a  trade 
for  the  sale  of  said  property  to  Dr.  W.  R. 
Brigham,"  and  that  the  sale  of  said  property 
by  Corker  to  Brigham  was  "a  result  of  the 
efforts  of  agitation  and  conduct  of  your  peti- 
tioner in  seeking  to  sell  said  i^operty,  and  that 
as  a  result  *  *  *  Corker  got  the  immediate 
benefit  of  petitioner's  labors  in  the  sale  of  said 
property  to  Brigham,  as  it  required  no  effort 
on  the  part  of  the  said  Corker  to  sell  said  prop- 
erty to  the  said  Brigham,  but  was  merely  the 
consummation  of  a  contract  and  deal  resulting 
directly  and  immediately  from  labors  performed 
by  your  petitioner  pursuant  to  the  contract  with 
the  defendant  to  sell  said  property,  the  said 
labors  performed  being  negotiations  with  the 
said  Curry  and  the  said  Schiff  and  others,  and 
thus  creating  a  demand  for  said  property,  the 
demand  thus  created  having  interested  the  said 
Brigham,  the  said  Brigham  having  become  in- 
terested as  a  direct  result  of  the  demand  thus 
created." 

A  general  demurrer  to  the  petition  was 
overruled. 

Larsen  &  Crockett,  of  Dublin,  and  L.  C. 
Hopkins,  of  Atlanta,  for  plaintiff  in  error. 

J.  S.  Adams  and  R.  Earl  Camp,  both  of 
Dublin,  for  defendant  In  error.  * 

HILL,  J.  By  authority  of  the  decision  of 
this  court  In  Moore  v.  May,  10  Ga.  App.  IdS, 
73  S.  E.  29  and  section  35S7  of  the  Civil  Code 
of  1910,  the  judgment  overruling  the  demur- 
rer to  the  petition  Is  reversed. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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(26  Ga.  App.  861) 


HINES,    Dlrsotor    General    of    Rallfbadt,    v. 
BELLAH.     (No.  11420.) 


(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

March  8,  1921.) 

fSyllahut  hy  Editorial  Sialf.) 

1.  Railroads  ^=s>482 (2)— Evidence  Insuffloient 
to  show  sparks  caused  lire. 

In  action  for  damages  caused  by  sparks 
emitted  by  defendant's  engine,  a  verdict  for 
plaintiff  was  unauthorised,  where  the  undisput- 
ed testimony  showed  that  engine  was  equipped 
with  good  spark  arrester  and  there  was  no 
affirmative  evidence,  either  positive  or  oircnm- 
stantial,  that  any  sparks  ever  escaped  from 
the  engine. 

2.  Railroads  ^=9453— Petition  oountino  on  per- 
sonal Injuries  from  Ura  states  cause  of  no- 
tion. 

A  petition  counting  on  personal  injuries  to 
plaintiff,  an  adjoining  landowner,  whose  cloth- 
ing caught  fire  when  she  attempted  to  stamp 
out  fire  alleged  to  have  been  started  by  sparks 
from  defendant's  locomotive,  states  a  cause  of 
action. 

3.  Railroads  ^=»5i/2,  New,  voL  6A  Key-Ne. 
Series— Dlreotor  General  suable  for  person* 
al  Injuries  by  fire. 

Under  Act  Cong.  March  21,  1918  (U.  S. 
Comp.  St.  1918,  U.  S.  Comp.  St.  Supp.  1919, 
H  3115%a~dll5%p),  the  Uability  of  Director 
General  is  not  limited  to  claims  growing  out 
of  a  breach  of  duty  to  safely  transport  freight 
and  passengers,  but  includes  liability  for  in- 
juries to  adjoining  landowner  from  being  burn- 
ed while  attempting  to  stamp  out  fire  started 
by  sparks  from  locomotive. 

Error  from  Superior  Court,  Henry  County ; 
W.  B>.  H,  Searcy,  Jr.,  Judge. 

Action  by  Mrs.  N.  I.  Bellah  against  W.  D. 
Hlnes,  Director  General  of  Railroads.  Judg^ 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

The  petition  counted  on  a  cause  of  action 
for  personal  Injuries  to  plaintiff,  an  adjoin- 
ing landowner,  caused  by  plaintiffs  clothing 
catching  fire  when  she  attempted  to  stamp 
out  fire  alleged  to  have  been  started  by 
sparks  from  defendant's  locomotive.  Do- 
murrer  to  petition,  which  was  overruled,  was 
based  on  "no  cause  of  action."  A  motion  to 
dismiss,  which  was  overruled,  was  grounded 
on  contention  that  under  Act  March  21,  1918, 
liability  of  Director  General  was  limited  to 
cases  where  carrier  Is  sued  under  laws  and 
liabilities  of  common  carriers — Statement  by 
editor. 

Harris,  Harris  &  Witman,  of  Macon,  for 
plaintiff  In  error. 

Reagan  &  Reagan,  of  McDonough,  for  de- 
fendant In  error. 

STEPHENS,  J.  [1]  1.  In  a  suit  against  a 
railroad  company  to  recover  for  damage  al- 
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leged  to  have  been  caused  by  tbe  emission  of 
siiarks  ttom  a  iMissing  engine  of  tbe  defend- 
ant, wbere  the  nndlsputed  erldence  shows 
that  the  defendant's  engine  was,  at  the  time 
It  is  alleged  the  sparks  were  emitted,  equipped 
with  a  proper  spark  arrester  in  good  condi- 
tion, and  there  being  no  affirmative  evidence, 
either  positive  or  circumstantial,  that  any 
sparks  ever  escaped  from  the  engine,  a  ver- 
dict for'  the  plaintiff  is  imauthorized. 
Gainesville,  Jefferson  &  Southern  R.  Co.  ▼. 
Edmondson,  101  Ga.  747,  29  S.  E.  213. 

[2,  3]  2.  The  questions  raised  on  the  gen- 
eral demurrer  to  the  petition  and  in  the  mo- 
tion to  dismiss  the  i)etition  are  settled  by 
Hines  v.  Zellner,  25  Ga.  App.  272,  103  S.  E. 
97,  and  Wilson  v.  Central  of  Georgia  Rail- 
way Co..  132  Ga.  215.  63  S,  B.  1121. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.»  concur. 


(26  Ga.  App.  524) 

CROAKE  V.  WARE  et  al.     (No.  11856.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(Syllahua  hy  Editorial  Staff.) 

1.  Replevin  ^=s>8(l),  I O—Plaln tiff's  title  antf 
defendant's  possession  are  essential  elements. 

^The  things  essential  to  a  right  of  recover^ 
in  a  suit  In  trover  are  plaintiff's  title  and  de- 
fendant's possessioD. 

2.  Appeal  and  error  ^s»  1 005  C2)— Refusal  of 
new  trial  affirmed,  when  verdict  supported  by 
evidence. 

Where  a  verdict  was  Dot  wholly  tmsup- 
p^rted  by  evidence,  though  the  evidence  was 
exceedingly  weak,  and  there  was  no  special  as- 
signmeDt  of  error  of  law,  the  refusal  of  a  new 
trial  must  be  affirmed. 

Error'  from  Superior  Court,  Taliaferro 
County;   B.  F.  Walker,  Judge. 

Action  by  J.  G.  Ware  and  otbors,  by  next 
friend,  against  Mary  Croake.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af« 
firmed. 

Alvln  G.  Golucke,  of  Crawfordville,  for 
plaintiff  in  error. 

L.  D.  McGregor,  of  Warren  ton,  for  defend- 
ants in  error. 

UILL,  J.  [1,  2]  This  was  a  suit  in  trover. 
Two  things  are  essential  to  show  a  right  of 
recovery:  Title  in  the  plaintiff,  and  posses- 
sion in  the  defendant  Of  these  essentials 
the  first  was  admitted.    The  evidence  as  to 


the  second  consisted  of  an  implied  admission 

of  the  defendant ;  and,  while  the  evidence  on  |     JENKINS,  P.  J.,  and  HILL^  J.,  ooncar. 


this  point  is  exceedingly  weak«  this  court  can- 
not say  that  there  was  no  evidence  whatever 
to  support  the  verdict,  and,  in  the  absence 
of  any  special  assignment  of  error  of  law, 
the  refusal  of  the  trial  court  to  grant  a  new 
trial  must  be  affirmed. 
Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(26  Oa.  App.  55A) 

STOUFER  V.  MISSENHEIMER. 
(No.  11776.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
•March  26,  1921.) 

(ByllahuB  "by  the  Court.) 

1.  Certiorari  ^=953— Answer  subject  to  excep- 
tions when  pleadings  and  other  parts  of  reo- 
erd  not  oertllled  and  sent  ap. 

It  is  the  duty  of  a  justice  of  the  peace  or 
other  tribunal  or  person  whose  decision  is 
sought  to  be  reviewed  upon  certiorari,  when 
aDswering  the  writ  of  certiorari,  to  certify  and 
send  up  all  of  the  proceedings  in  the  cause  to 
the  superior  court  as  directed  in  the  writ  of 
cerUorari.  Civil  Code  1910,  {  5183.  The  judge 
of  the  superior  court  therefore  erred  in  over- 
ruliug  the  exceptions  to  the  answer  of  the  trial 
judge  upon  the  ground  that  copies  of  the  plead- 
ings and  other  parts  of  the  record  were  not 
certified  and  sent  up  with  the  answer. 

2.  Certlorarf  ^5»59— Assignment  of  error  in 
petition  held  InenffloleBt  to  require  admission 
or  denial. 

An  assignment  of  error  in  a  petition  for 
certiorari  that  the  trial  judge  expressed  an 
opinion  upon  the  facts,  without  reciting  what 
opinion  was  expressed,  but  merely  reciting, 
"the  exact  evidence  that  the  court  stated  be- 
ing disclosed  in  the  stenographic  report,*'  is  in- 
sufficient and  pi'^sents  no  question  for  deter- 
mination. It  was  therefore  not  error  to  over- 
rule an  exception  to  the  answer  upon  the 
ground  that  the  answer  faUs  to  either  admit 
or  deny  the  allegations  of  fact  contained  in  the 
assignment  of  error. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  W.  R.  Stoufer  and  R.  J. 
Missenhelmer.  Judgment  for  the  latter,  and 
tbe  former  brings  error.    Reversed. 

Morris,  Macks,  J.  O.  Wood,  and  SamU  A. 
Massell,  all  of  Atlanta,  for  plaintiff  in  error. 

McCallum  &  Sims,  of  Atlanta,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  reversed. 
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(Itt  N.  C.  494) 

CAMPBELL  V.  PEARCE  et  al. 

PEARCE  et  al.  v.  HOLT  et  al.  (KELLY  «t  al., 

Interveners). 

(Nb.  282.) 

(Supreme  C^ourt  of  North  C!arolina.  April  6, 

1921.) 

I.  Jury  «=s>28(l)^No  right  to  trial  by  Jury 
where  reserved  right  waived. 

Where  reeeryation  to  interveners  of  right 
to  jury  trial  was  expressly  made  in  the  orig- 
inal order  of  reference,  but  later  to  expedite 
the  hearing  the  interveners  and  all  others  ex- 
pressly waived  their  right  to  a  jury,  and  agreed 
that  the  matters  at  issue  should  be  heard  and 
determined  by  the  judge,  there  was  no  error 
by  way  of  denial  of  jury  trial  to  the  iilter- 
veners. 


CAMPBELL  ▼.  PEABGB  561 

(10«  8.B.) 

Burton  McArthur,  and  bom  to  ber  prior  to 
her  marriage  to  Burton,  were  allowed  to 
intervene  and  claim  title  to  the  land  in  con- 
troversy as  against  the  alleged  ownership 
of  the  original  parties,  children  and  their 
descendants  and  heirs  at  law  of  Burton  Mc- 
Arthur,  deceased.  The  referee,  among  other 
things  not  excepted  to,  reported  in  favor  of 
the  original  parties — theirs  at  law  of  Burton 
McArthur,  and  against  the  claim  >6f  Robert 
Kelly  et  al. — children,  etc,  heirs  at  law  of 
Isabella.  After  bearing  the  causes  the  court 
gave  judgment  confirming  the  report  of  the 
referee,  and  the  interveners  excepted  and 
^pealed. 

A.  M.  Moore,  of  Fayetteville,  for  appel- 
lants. 

Nimooks  &  Nimocks  and  Sinclair  &  Dye,  all 
of  Fayetteville,  for  appellees. 


2.  Reference  ^=»48  —  Referee's  powers  held 
measured  1^  second  and  further  order  of 
reference. 

Though  original  order  for  reference  in  pro- 
ceedings brought  by  an  administrator  to  sell 
lands  gave  the  referee  only  power  to  take  and 
state  an  account,  but  such  cause  and  another 
were  consolidated,  and  the  further  order  of 
reference  of  the  two  causes  was  broad  enough 
to  hear  and  decide  all  pertinent  issues,  the 
referee  did  not  act  in  excess  of  the  powers  con- 
ferred upon  him  in  so  doing,  despite  the  char- 
acter of  the  first  order. 

3.  Reference  ^=» 1 00 (7)— Objection  referee  act- 
ed In  excess  of  powers  waived  by  attending 

.    hearings,  etc 

Where  interveners  attended  hearings  before 
the  referee  without  protest,  and  presented  all 
of  the  testimony  relative  to  their  daimsi  also 
filed  their  special  exceptions  to  the  report, 
and  consented  that  they  be  heard  and  deter- 
mined first  by  one  judge,  than  by  another, 
their  objection  that  the  referee  acted  in  excess 
of  his  powers  conferred  upon  him  by  the  or- 
der of  reference  should  be  considered  as  waived. 

4.  Executors  and  administrators  ^=959— Evi- 
dence held  to  support  finding  as  to  ownership 
of  Sntervenlng  heirs. 

In  consolidated  proceedings  by  representa- 
tives of  decedents  to  sell  land  to  make  assets, 
evidence  held  to  support  the  referee's  finding 
in  support  of  the  ownership  of  the  heirs  of 
one  decedent. 

Appeal  from  Superior  Court,  Oumberland 
County;    Allen,  Judge. 

Actions  by  Archie  Campbell,  administrator 
of  Burton  McArthur,  deceased,  against  War- 
ren Pearce  and  others,  and  by  Laura  Pearce, 
administratrix  of  Pettlgrew  Pearce,  deceased, 
and  others,  against  Rachel  Holt  and  others, 
in  which  Robert  Kelly  and  others  inter- 
vened. From  the  judgment  confirming  the 
reports  of  the  referee,  interveners  appeal. 
Judgment  affirmed. 

Pending  the  controversy,  Robert  Kelly,  and 
other  children,  and  their  descendants,  heirs 
at  law  of  Isabella  McArthur,  second  wife  of 


PER  CURIAM.  From  a  perusal  of  the 
record  it  appears:  That  Burton  McArthur 
died  in  1900,  leaving  several  children  as  his 
heirs  at  law,  the  facts  and  findings  being 
to  the  effect  that  these  children  and  their 
descendants  were  heirs  at  law  under  rule  13 
of  our  canons  of  descent  That  he  died 
seized  and  possessed  of  a  tract  of  land  in 
controversy,  having  continuously  occupied 
and  possessed  same  pnder  a  deed  conveying 
property  to  him  of  date  in  187i2 ;  that  Archi- 
bald Campbell,  having  qualified  as  his  ad- 
ministrator in  1902,  filed  a  petition  before 
clerk  to  sell  the  land  to  nmke  assets  in  due 
administration  of  the  estate.  On  issue  join- 
ed, cause  was  transferred  to  superior  court, 
and  in  February  term,  1915,  cause  was  re- 
ferred to  H.  L.  Brothers  to  state  an  account 
between  estate  of  Burton  McArthur,  eta,  the 
order  providing  that  on  coming  In  of  report 
either  side  may  demand  a  jury  trial.  That 
in  January,  1918,  Robert  Kelly  et  al.,  chil- 
dren and  descendants  of  Isabella  McArthur, 
second  wife  of  Burton  McArthur,  bom  to  her 
prior  to  her  marriage  to  Burton,  made  affi- 
davit, alleging  that  the  land  in  question  be- 
longed to  them  as  heirs  at  law  of  Isabella, 
and  making  averment  further  that  said  Isa- 
bella had  bargained  for  the  land,  and  she 
and  her  children  had  paid  for  it.  On  this 
affidavit  said  applicants  were  made  parties 
to  the  proceedings.  That,  one  of  the  heirs 
of  Burton  McArthur  having  died,  his  widow 
and  other  descendants  and  heirs  at  law  of 
Burton  McArthur,  without  being  advertent  to 
the  original  petition,  instituted  a  suit  for 
sale  of  the  land  for  division  among  the  heirs 
at  law  of  Burton,  etc.  That,  this  cause  hav- 
ing been  transferred  to  superior  court  at 
March  term,  1919,  before  his  honor,  W.  P. 
Stacy,  judge,  an  order  was  made  consolidat- 
ing the  causes  and  confirming  the  order  of 
reference  previously  made,  and  directing  said 
referee  to  hear  and  determine  said  causes 
after  due  notice,  etc.  The  referee  having 
fully  heard  and  considered  the  evidence,  made 
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a  full  report  thereon;  the  same,  among  oth- 
er things,  being  against  the  claim  of  the  In- 
terveners and  In  favor  of  the  heirs  at  law  of 
Barton  McArthur. 

In  order  to  expedite  the  hearing,  the  par- 
ties having  waived  the  jury  trial,  Judge  Cal- 
vert at  October  term  entered  on  hearing,  and, 
being  unable  to  complete  same,  the  hearing 
was  continued  before  his  honor,  O.  H.  Allen, 
Judge,  at  February  term,  1920,  and  his  hon- 
or, as  stated,  confirmed  the  findings  of  the 
referee  both  of  fact  and  law,  and  gave  Judg- 
ment for  the  original  parties  and  against  the 
Interveners  who  have  appealed  to  this  court 

Appellants  object  to  the  disposition  made 
of  the  case: 

[1]  First,  that  they  have  been  denied  a 
Jury  trial,  expressly  reserved  to  them  in  the 
original  order  of  reference.  An  inspection 
of  the  record  shows  that  such  a  reservation 
was  made.  But  it  further  appears  that  later 
in  the  proceedings,  in  order  to  expedite  the 
hearing,  the  interveners  and  all  others  both 
before  Judge  Calvert  and  Judge  AUoi,  ex- 
pressly waived  their  right  to  a  jury  trial,  and 
agreed  that  the  matters  on  issue  should  be 
heard  and  determined  by  the  Judge. 

[2,  3]  Appellants  object  further,  that  the 
referee  acted  in  excess  of  the  powers  con- 
ferred upon  him  by  the  order  of  reference. 
An  examination  of  the  record,  however,  will 
show  that,  while  the  original  order  in  the 
first  cause  gave  only  the  power  to  take  and 
state  an  account,  after  the  causes  were  con- 
solidated the  further  order  of  reference  of 
the  "two  causes"  seems  to  be  fully  broad 
enough  to  hear  and  decide  on  all  pertinent  is- 
I  sues,  and,  if  it  were  otherwise,  the  appellants 
having  attended  the  hearings  without  protest 
and  presented  all  of  the  testimony  relevant 
to  their  claims,  filed  their  specific  exceptions 
to  the  report,  and  consented  that  the  same  be 
heard  and  detemdned  first  by  Judge  Calvert 
and  then  by  Judge  Allen,  this  objection 
should  be  considered  as  waived. 

[4]  The  further  objection  that  findings  of 
the  referee  in  support  of  the  ownership  of 
the  heirs  of  Burton  McArthur  are  without 
evidence  to  support  them  cannot  at  all  be 
maintained,  it  appearing,  among  other  testi- 
mony, that  Burton  McArthur  occupied  and 
possessed  the  land  under  a  deed  purporting 
to  convey  the  absolute  title  from  1872  to  his 
death  in  1900,  and  that  the  original  parties 
to  this  controversy,  his  children  and  heirs  at 
law,  continued  in  possession  thereafter  to 
this  present  time. 

As  a  matter  of  fact  there  is  very  little,  if 
any,  valid  testimony  tending  to  support  the 
claim  asserted  by  the  interveners,  and  the 
ownership  of  the  original  parties,  upheld 
both  in  the  rulings  of  the  referee  and  the 
Judge  must  be  affirmed. 

Judgment  affirmed. 

STACY,  J.,  not  sitting. 


(181  N.  C.  IW) 

RALEIGH  TIRE  &  RUBBER  CO.  V.  MORRIS 
et  al.     (No.  252.) 

(Supreme  Court  of  North  Carolina.    April  6^ 

1921.) 

1.  Fraudulent  oonveyances  ^s947»Bttik  Sales 
Act  Is  valid. 

The   Sales  in   Bulk   Act   (0.   S.  |  1013), 

making  the  sale  in  bulk  of  a  stock  of  merchan- 
dise prima  facie  fraudulent  unless  the  statu- 
tory requirements  are  complied  with,  is  a  valid 
exercise  of  the  police  power  of  the  govern-, 
ment. 

2.  Fraudulent  oonveyanoes  ^=»47,  276— Bulk 
sale  void  where  statute  not  complied  with 
and  prima  fade  fraudulent  notwithstanding 
compliance  with  statute. 

Sales  coming  within  the  operation  of  the 
Sales  in  Bulk  Act,  made  without  compliance 
with  the  provisions  for  notice  and  an  inventory, 
are  void  as  against  creditors,  and,  where  those 
requirements  have  been  met,  such  a  sale  is 
prima  facie  fraudulent. 

3.  Fraudulent  oonveyanoes  ^e»237(I) —Stock 
fraudulently  sold  In  bulk  may  be  seized  on 
execution. 

When  the  sale  of  a  stock  of  merchandise 
is  void  as  to  creditors  of  the  seller  by  reason  of 
failure  to  comply  with  the  requirements  of  the 
Sales  in  Bulk  Act,  the  goods  can  be  made  avail- 
able by  direct  process  of  levy  and  sale  in  the 
hands  of  the  original  purchaser. 

4.  Fraudulent  conveyances  ^=»I82(I)  —  Pur- 
chaser of  stock  In  bulk  liable  for  value  after 
resale. 

Since  the  purchase  of  a  stock  of  merchan- 
dise in  bulk  is  out  of  the  ordinary  course  of 
busiuess,  the  buyer  is  thereby  affected  with 
notice  and  may  be  held  liable  for  the  value  of 
the  goods  if  the  requirement  of  the  Sales  in 
Bulk  Act  is  not  complied  with,  even  after  the 
goods  have  been  disposed  of  by  him. 

5.  Fraudulent  conveyances  ^s»47  —  Purchaser 
of  stock  of  "merchandise"  liable  under  Bulk 
Sales  Act,  though  he  is  not  merchant. 

A  stock  ef  automobile  tires  and  tubes  sold 
by  one  who  was  admittedly  a  dealer  in  auto 
supplies  is  a  stock  of  merchandise,  which  is  de- 
fined as  including  all  those  things  which  mer- 
chants sell  either  at  wholesale  or  retail;  what- 
ever is  conveyed,  sold,  or  bought  in  trade  or 
market  or  by  merchants;  so  that  the  buyer 
is  liable  for  the  value  of  the  stock  where  the 
Sales  in  Bulk  Act  was  not  complied  with,  even 
though  the  buyer  was  not  the  merchant  of  the 
goods,  but  merely  disposed  of  them  to  custom- 
ers who  brought  their  cars  to  him  for  repairs 
(quoting  Words  and  Phrases,  Merchandise). 

Appeal  from  Superior  Court,  Wake  County; 
Kerr,  Judge. 

Action  by  the  Raleigh  Tire  &  Rubber  Com- 
pany against  E.  W.  Morris  and  another,  trad- 
ing as  the  Morris-Divers  Company  and  J.  P. 
Matthews  and  another,  trading  as  the  Mat- 
thews Auto  &  Electric  Company.  Judgment 
for  the  plahitlff  against  defendant  B.  W. 
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Morris,  but  In  favor  of  the  defendantB  J.  P. 
Matthews  and  another,  and  plalntiif  excepts 
and  appeals.    New  trial. 

The  action  is  to  recover  *of  Morris-Divers 
Company  a  balance  due  for  goods  sold  and 
delivered,  and  to  hold  defendant  the  Mat- 
thews Auto  Electric  Company  and  Its  mem- 
bers, J.  P.,  and  C.  T.  Matthews,  liable  by  rea- 
son of  having  bought  the  stock  of  goods  of 
the  debtor,  in  violation  of  plaintiff's  rights 
and  when  the  statute  applicable  to  sales  in 
bulk  of  such  stock  had  not  been  complied 
with.  There  "were  facts  In  evidence  tending 
to  show  that  defendant  the  Morris-Divers 
Company  was  a  partnership  in  LiUington,  N. 
C,  engaged  in  the  business  of  selling  auto 
supplies,  etc.,  and  in  July,  August,  and  Sep- 
tember, 1919,  they  bought  of  plaintiffs  tires 
and  tubes  for  resale  In  their  business  to 
the  amount  of  $1,040 ;  that  they  had  paid  on 
said  account  $400  and  an  additional  $50  since 
suit  started,  leaving  a  balance  due  of  $590; 
that  while  said  company  was  so  Indebted  they 
sold  out  their  entire  stock  of  goods  to  the 
amount  of  $800  and  more,  including  some  of 
those  bought  of  plaintiff,  to  defendant  the 
Matthews  Company,  a  partnership  composed 
of  defendants  J.  P.  and  0.  T.  Matthews,  and 
without  inventory  made  or  notice  given  or 
otherwise  complying  with  the  statute  apper- 
taining to  sales  in  bulk.  Consolidated  Stat- 
utes S  1013.  There  was  also  testimony  on 
part  of  plaintiff  permitting  the  inference  that 
the  goods  were  placed^  with  the  Morris  Com- 
pany on  consignment  to  sell  at  retail  and  ren- 
der an  account  of  proceeds  to  plaintiff* at  the 
end  of  each  month,  and  that  at  least  $200  of 
the  goods  in  question  were  on  hand  at  the 
time  of  the  sale  to  the  Biatthews  Company. 

There  was  evidence  for  defendant  tending 
to  show  that  the  Morris-Divers  Company  had 
bought  the  goods  outright  from  the  plaintiff 
company,  and  there  was  a  balance  due  of 
$590.60.  There  was  further  evidence  to  the 
effect  that  G.  T.  Matthews  alone  composed 
the  Matthews  Company,  and  that  J.  P.  Mat- 
thews was  only  an  employee,  otherwise  hav- 
ing no  interest  in  the  business ;  that  defend- 
ant bought  the  stock  of  the  Morris  Company, 
pacing  them  about  $800  therefor,  and  that 
there  was  included  in  the  stock  about  $200 
of  goods  sold  to  the  Morris  Company  by 
plaintiff;  that  the  Matthews  Company  ran  a 
garage  and  dealt  in  oils,  gas,  tires,  tubes,  etc., 
but  these  last  were  only  sold  to  customers  or 
patrons  who  had  their  machines  repaired  at 
the  shops,  and  as  required  for  properly  car- 
rying on  the  work  of  such  business.  During 
the  progress  of  the  trial  it  appeared  that 
there  had  been  no  service  of  process  on  Mary 
Divers,  and  a  nonsuit  was  taken  as  to  her. 

On  an  issue  submitted  the  Jury  found  the 
amount  due  plaintiff  from  E.  W.  Morris  to  be 
$590.60,  and,  the  court  being  of  opinion  that 
the  sale  to  the  Matthews  Company  did  not 
properly  come  within  the  provisions  of  the 


Sales  in  Bulk  Law,  and  that  no  other  reason 
for  liability  had  been  shown,  on  motion  the 
case  against  the  Matthews  Company  was  dis- 
missed, and  Judgment  entered  against  Mor- 
ris for  the  balance  of  plaintiff's  debt  as  de- 
clared in  the  verdict.  Plaintiff  excepted  and 
appealed. 

Evans  &  Eason,  of  Baleigh,  for  appellant 
Boss  &  Salmon,  of  Lillington,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1,2]  The  Sales  in  Bulk  Act  (1  ConsoUdated 
Statutes,  {  1013)  provides  in  general  terms 
that  "the  sale  in  bulk  of  a  large  part  or  the 
whole  of  a  stock  of  merchandise,  otherwise 
than  in  the  ordinary  course  of  trade  and  in 
regular  and  usual  prosecution  of  the  sellers' 
business,  shall  be  prima  fade  evidence  of 
fraud,  and  void  as  against  the  creditors  of 
the  seller,"  unless  a  specified  notice  is  given 
to  creditors  and  inventory  made  within  sev- 
en days  before  the  contemplated  sale.  The 
statute  contains  provision  also  that,  if  the 
vendor  shall  before  the  sale  execute  to  a  trus- 
tee a  good  bond  available  to  creditors  to  an 
amount  equal  to  the  cash  value  of  the  goods, 
in  such  instances  the  law  shall  not  apply.  In 
several  cases  where  the  question  was  directly 
presented  and  considered  this  has  been  ap- 
proved as  a  valid  exercise  of  the  police  pow- 
ers of  government,  and  these  and  other  au- 
thorities also  hold  that  sales  coming  within 
the  effect  and  operation  of  the  statute  and 
without  compliance  with  the  provisions  as  to 
the  notice  and  inventory  are  void  as  against 
creditors,  and  where  these  requirements  have 
been  met  snch  a  sale  is  to  be  regarded  as 
prima  fade  fraudulent  in  the  trial  of  an  is- 
sue as  to  its  validity.  Swift  &  Co.  y.  Tem- 
pelos,  178  N.  O.  487,  101  S.  B.  8,  7  A.  L.  B. 
1581 ;  Armfield  Co.  v.  Saleeby,  178  N.  0.  298, 
100  S.  B.  611 ;  Whitmore  v.  Hyatt,  175  N.  C. 
117,  95  S.  B.  38;  Gallup  v.  Bozier,  172  N.  C. 
283,  90  S.  E.  209;  Pennell  v.  Bobinson,  164 
N.  O.  257,  80  S.  E.  417,  Ann.  Cas.  1915D,  77. 

[3,  4]  And  when  avoided  as  to  creditors  of 
the  vendor  by  reason  of  failure  to  comply 
with  the  statutory  requirements,  the  goods 
can  be  made  available  by  direct  process  of 
levy  and  sale  in  the  hands  of  the  original 
purchaser,  and,  being  out  of  the  usual  course 
of  business  and  so  affecting  him  with  notice, 
such  purchaser  may  be  held  liable  for  their 
value  when  they  have  been  disposed  of  by 
him  under  the  prlndples  recognized  and  ap- 
plied in  the  well-considered  case  of  Sprinkle 
V.  Wellborn,  140  N.  C.  163,  52  S.  E.  666,  8  L. 
B.  A.  (N.  S.)  174,  111  Am.  St.  Bep.  827,  and 
either  remedy  may  be  pursued  by  the  credi- 
tors of  the  vendor  as  against  subsequent  pur- 
chasers as  long  as  the  goods  can  be  identi- 
fied or  until  they  pass  into  the  hands  of  a 
bona  fide  purchaser  for  value  and  without 
notice.  Manufacturing  Co.  v.  Summers,  143 
N.  C.  102,  55  S.  E.  522.  In  Sprinkle  v.  WeU- 
bom  the  prindple  is  stated  as  follows: 
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'The  remedy  of  tbe  vendor  is  not  defeated 
where  a  fraudulent  vendor  has  sold  the  prop- 
erty to  iin  innocent  purchaser,  for  in  such  case 
the  proceeds  of  the  sale  are  as  available  as  the 
property  itself.  The  fraudulent  vendee  becomes 
chargeable  with  the  proceeds  received  from 
the  innocent  purchaser,  but  the  property  itself 
is  not,  and  a  personal  judgment  may  be  ob- 
tained." 

And  in  Summers'  Case,  supra,  it  was  held, 
among  other  things: 

"That  when  property  has  been  obtained  by 
actionable  fraud  it  can  be  followed  as  long  as 
it  can  be  identified  and  traced,  and  the  right  at- 
taches not  only  to  the  wrongdoer  himself,  but 
to  any  one  to  whom  it  has  been  transferred 
otherwise  than  in  good  faith  and  for  valuable 
consideration.*' 

[6]  These  being  the  recognized  principles 
perUnent  to  the  inquiry,  it  a];H[)ears  from  the 
facts  in  evidence  that  tlie  firm  of  Morris  & 
Divers^  dealers  in  automobile  supplies*  have 
sold  their  entire  stock  to  the  Matthews  Com- 
pany, and  in  our  opinion  such  a  sale  comes 
directly  witliin  the  provision  <^  the  statute; 
that  the  same  is  void  as  against  plaintiit  as 
creditor  of  the  vendor,  and  the  defendant  pur- 
chasers are  liable  for  the  value  of  the  goods 
included  in  the  "stock  of  merchandise"  of  the 
vendors. 

It  is  urged  for  defendant  the  Matthews 
Company  that  they  are  proprietors  of  a  re- 
pair shop  and  were  not  dealers  in  supplies 
generally,  but  only  sold  to  customers  whose 
machines  were  taken  to  them  for  repair,  and 
that  they  could  not  properly  come  within  the 
4>ffect  and  operation  of  the  statute,  citing  the 
recent  case  of  Swift  &  Co.  v.  Tempelos»  178  N. 
C.  487,  101  S.  E.  8,  7  A.  L.  B.  1581,  in  sup- 
port of  their  position.  But,  apart  from  the 
testimony  tending  to  show  that  these  defend* 
ants  sold  tires  and  tubes  and  gas  and  oil,  the 
<luestion  here  is  not  what  Matthews  the  pur- 
chaser has  done  and  proposed  to  do  with  the 
goods,  but  what  was  the  business  of  the  ven- 
dors who  sold  to  them,  and  there  seems  to  be 
no  dilute  that  this  company*  the  original 
debtor,  was  a  dealer  in  auto  supplies.  The 
character  of  the  bill  bought  of  plaintiff  would 
of  itself  well-nigh  suffice  to  establish  tl^e  na- 
ture o^  their  business,  and  there  seems  to  be 
no  dispute  about  It  in  the  record.  The  case 
cited  for  defendant,  Swift  v.  Tempelos,  was 
the  sale  of  sui^lles  held  for  the  purpose  of  a 
restaurant,  which  were  not  usually  disposed 
of  directly  to  customers,  but  only  used  for 
the  purpose  of  making  their  food  acceptable 
to  their  individual  patrons  in  the  ordinary 
run  of  their  trade  and  occupation,  and,  while 
a  bulk  sale  of  such  an  enterprise  was  exclud- 
ed from  the  effect  and  operation  of  the  stat- 
ute, it  was  treated  as  an  exception  coming 
very  near  to  the  border  line,  and  in  the  well- 
considered  opinion  of  Associate  Justice  Walk- 
er, the  inclusive  character  of  the  terms  used 


in  the  statute  *%  stock  of  merchandise"  was 
fully  recognized.  In  the  original  series  of  5 
Words  and  Phrases,  p.  4478»  Webster's  defi- 
nition of  Merchandise  is  said  to  be  "objects 
of  commerce ;  whatever  is  usually  bought  and 
sold  in  trade  or  market  or  by  merchants; 
wares,  goods,  commodities."  And,  citing  sev- 
eral decided  cases,  the  term  is  further  there 
defined  as  including  "all  those  things  which 
merchants  sell  either  at  wholesale  or  retail, 
as  dry  goods,  hardware,  groceries,  drugs," 
etc  And  again  the  definition  is  given  as 
"commodities  or  goods  to  trade  with,"  saying 
that  the  word  came  into  use  as  designating 
the  goods  and  wares  sold  at  fairs  and  mar- 
kets. And  in  the  decision  referred  to  and 
much  relied  on  by  defendants,  and  also  in 
Gallup  V.  Rozier,  the  supplies  ordinarily  sold 
in  a  garage  are  expressly  recognized  as  com- 
ing within  the  statutory  terms. 

The  question  of  the  liability  of  J.  P.  Mat- 
thews as  one  of  the  purchasers  or  a  member 
of  the  firm,  etc.,  must  be  determined  under 
the  principles  ordinarily  applicable  to  Ids 
case  as  presented  in  the  pleadings  and  evi- 
dence, but  on  the  record  we  are  of  opinion,  as 
stated,  that  this  transaction  between  the 
Morris-Divers  Company  and  the  Matthews 
Auto  Electric  Company  comes  within  the  pro- 
visions of  the  statute  governing  sales  in  bulk, 
that  the  purchaser  must  account  for  the  val- 
ue of  the  goods,  etc.,  and  for  the  error  in- 
dicated plaintiff  is  entitled  to  a  new  trial  of 
the  cause ;  and  it  is  so  ordered. 

New  trial. 


(m  N.  C.  49») 

COBLE  V.  LEGQ.     (No.  329.) 

(Supreme  Court  of  North  Carolina.    April  0, 

1921.) 

Appeal   and   error  ^s>l002---Vsnliet  •■  ooa- 
fllctlng  evidenoe  oonolssivs.     . 

Where  the  controversy  was  almost  entirely 
one  of  fact,  presenting  no  serious  question, of 
law,  and  the  evidence  was  conflicting  on  the 
issues  in  the  case  wMch  were  fairly  submitted 
to  the  jury,  a  judgment  rendered  on  the  Jury's 
special  findings  will  not  be  reversed. 

Appeal  from  Superior  Court,  Alamance 
County ;  Allen,  Judge. 

Action  by  John  B^  Coble  against  M.  F. 
Legg.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.    No  error. 

This  was  an  action  to  recover  $4624K>  al- 
leged to  be  due  as  commissions  on  the  sale 
of  three  motortrucks  for  defendant  under  a 
verbal  contract.  There  was  conflict  in  the 
evidoice  which  was  fairly  submitted  to  the 
Jury.  The  defendant  pleaded  a  counter- 
claim of  $45  paid  by  him  for  freight  on  an- 
other truck  which  he  alleged  the  plaintiff 
slxould  have  paid  and  $10  paid  by  him  for 
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lettering  on  a  tmck  which  he  alleges  the 
plaintiff  had  agreed  to  have  done.  The  court 
submitted  two  iaaues: 

(1)  Is  the  defendant  indebted  to  the  plain- 
tiff? If  so»  how  much?  To  which  the  jury 
responded,  $452.50. 

(2)  Is  the  plaintiff  indebted  to  the  de- 
fendant? If  80,  how  much?  To  which  the 
Jury  responded,  $55. 

And  thereupon  the  court  rendered  Judg- 
ment in  favor  of  tbe  plaintiff  for  the  differ- 
ence, $397.50. 

Hicks  ft  Sod,  of  Henderson,  for  appellant. 

Parker  &  Long,  of  Graham,  and  W.  S. 
Coulter  and  A.  H.  King,  both  of  Burlington, 
for  appellee. 

PER  CURIAM.  Upon  examination  of  the 
record  and  assignments  of  error,  it  is  ap- 
parent that  the  controversy  was  almost  en- 
tirely one  of  fact,  and  no  serious  question  of 
law  is  presented.  There  are  three  exceptions 
to  the  evidence  which  do  not  require  discus- 
sion. There  are  also  exceptions  to  the  fail- 
ure to  nonsuit,  and  refusal  to  charge  that 
there  was  no  evidence  as  to  certain  facts,  and 
for  submitting  the  matter  to  the  Jury,  and 
for  refusal  to  set  aside  or  modify  the  ver- 
dict because  against  the  weight  of  the  evi- 
dence, and  to  the  charge;  but  upon  careful 
consideration  of  the  whole  case  we  see  no 
sufficient  ground  to  disturb  the  result. 

No  error. 


(181  N.  C.  491) 

INGRAM  V.  ATLANTIC  COAST  LINE  R.  CO. 

(No.  292.) 

(Supreme  Court  of  North  Carolina.  April  0, 

1921.) 

1.  Master  and  servant  ^=9137(3)  —  Railroad 
held  not  negligent  in  faUing  to  keep  ioolcoat 
for  brakeman  on  tender  of  backing  engine. 

A  railroad  company  was  not  negligent  in 
failing  to  keep  lookout  for  a  brakeman  crush- 
ed between  the  engine  and  cars  left  by  him  on 
a  storage  track  so  that  they  were  too  near  the 
track  on  which  the  engine  was  backing,  while 
he  was  riding  on  the  tender  and  giving  signals 
to  the  engineer  following  them  as  his  duty 
required. 

2.  Master  and  servant  «=s>236(9)— Bralieman 
held  guilty  of  oontributory  negligence  barring 
recovery  under  federal  act 

Where  a  brakeman  in  charge  of  placing 
cars  on  a  storage  track  not  equipped  with  a 
"jackknife"  or  a  derailer  to  Indicate  clearance 
could  easily  see  that  he  had  left  them  too  near 
a  passing  track,  with^the  result  that  he  was 
crushed  between  the  backing  engine  and  the 
cars  while  he  was  riding  on  the  tender  and 
giving  signals  to  the  engineer,  recovery  un- 
der the  federal  Bmployers'  laabilityi  Act  was 
barred  by  contributory  negligence  as  the  sole 
cause  of  the  accident. 


•    Appeal  from  Superior  Court,  New  Hanover 
Ck>unty;   Kerr,  Judge. 

Action  by  Nellie  Ingram,  administratrix, 
against  the  Atlantic  Ck>ast  Line  Railway 
Company.  There  was  a  Judgment  of  non- 
suit, and  plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
the  death  of  the  intestate  of  the  plaintiff, 
caused,  as  the  plaintiff  alleges,  by  the  negli- 
gence of  the  defendant,  in  that:  (1)  The  de- 
fendant failed  to  keep  a  proper  lookout  down 
the  track;  (2)  that  the  defendant  failed  to 
have  a  Jackknife  or  derailer  or  other  appli- 
ance on  its  storage  track  at  Warsaw. 

On  the  9th  day  of  March,  1908,  at  about 
8:30  o'clock  of  a  dark,  rainy  night,  the  intes- 
tate of  the  plaintiff  was  brakeman  on  a 
freight  train  going  from  Wilmington  to 
Rocky  Mount.  As  the  train  approached  War- 
saw it  ran  into  a  pass  track  for  the  purpose 
of  letting  a  passenger  train  pass  on  the  main 
line.  After  the  passenger  train, passed  the 
freight  train  backed  onto  the  main  line,  and 
there  the  engine  and  tender  and  three  cars 
were  cut  off  for  the  purpose  of  placing  the 
three  cars  in  the  storage  track  at  Warsaw. 
The  engine  and  the  three  cars  then  passed 
through  the  pass  track  and  backed  into  the 
storage  track,  where  the  three  cars  were  left 

The  intestate  of  the  plaintiff  was  in  charge 
of  this  movement  of  the  cars,  and  it  was  his 
duty  after  the  three  cars  were  placed  in  the 
storage  track  to  pass  down  the  cars  on  the 
storage  track,  there  being  then  26  or  27  cars 
on  the  track,  and  see  that  the  cars  were  cou- 
pled together,  and  t^at  the  cars  on  the  track 
were  in  the  clear,  by  which  is  meant  that 
they  were  to  be  far  enough  from  the  pass 
track  that  there  would  be  no  danger  to  cars 
or  persons  passing  on  the  latter  track. 

It  was  the  duty  of  the  intestate  to  see  that 
the  cars  were  in  the  clear,  and  this  duty  was 
not  imposed  upon  any  other  employee  of  the 
train,  and  it  was  the  duty  of  the  engineer  to 
observe  the  signals  of  the  intestate  and  fol- 
low them. 

The  evidence  is  that  the  intestate  went  to 
the  end  of  the  cars  on  the  storage  track,  and 
that  he  then  signaled  the  engineer  to  back 
down  the  pass  track,  and  he,  the  Intestate, 
got  up  on  the  tender  of  the  engine,  and  as 
the  engine  backed  tbe  Intestate  was  crushed 
and  killed  between  the  tender  and  ears  on  the 
storage  track,  which  had  been  left  by  the  in- 
testate too  dose  to  the  pass  track. 

The  intestate  was  an  experienced  brake- 
man  and  familiar  with  the  conditions  at  War- 
saw and  knew  tliat  there  was  no  jadcknife 
or  derailer  there. 

It  was  also  in  evidence  and  uncontradicted 
that,  without  a  Jackknife  or  a  derailer  or 
any  marker,  an  employee  could  easily  tell 
whether  a  car  was  in  the  clear;  that  he 
could  do  so  by  standing  on  the  rail  of  the 
pass  track  and  reaching  out,  and  if  his  hand 
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did  not  touch  the  car  on  the  storage  track  it 
was  clear  and  in  a  place  of  safety,  or  he 
could  observe  the  curvature  of  the  storage 
track  as  it  left  the  pass  track,  and,  if  it  was 
beyond  the  curve,  it  was  in  the  dear 

A  derailer  is  an  appliance  on  the  top  of 
the  rail,  and  a  Jackknife  one  that  when  op- 
erated separates  two  rails  so  that  the  ends 
do  not  come  together.  The  principle  pur- 
pose of  each  is  to  prevent  cars  on  side  tracks 
from  running  out  on  the  main  line,  although 
they  may  also  operate  to  indicate  the  point 
of  clearance. 

The  evidence  shows  that,  when  cars  were 
being  placed  in  a  track,  it  was  the  duty  of 
the  employee  tn  charge  of  the  movement 
where  the  derailer  or  jackknife  was  located, 
if  there  was  one  in  use,  to  place  them  so 
that,  if  a  car  reached  that  point,  it  would  not 
be  derailed  or  thrown  from  the  track,  but 
would  pass  over  the  derailer  or  Jackknife, 
and,  after  the  movement  or  operation  was 
completed,  to  go  to  the  point  and  place  the 
derailer  or  Jackknife  so  that  it  would  derail 
a  car  instead  of  letting  it  pass  along  the 
track. 

It  was  also  in  evidence  that  at  Warsaw 
there  were  three  tracks,  a  main  track,  a  pass 
track,  and  a  storage  track,  and  that  the 
storage  track  was  higher  at  both  ends  than 
in  the  middle;  also  that,  when  a  track  was 
built  with  both  ends  higher  than  in  the  mid- 
dle, derailers,  Jackknives,  etc.,  were  not  in 
use,  although  one  witness  stated  that  he  had 
known  these  appliances  to  be  used  in  four  or 
Ave  side  tracks  on  the  Seaboard  system. 

It  was  also  in  evidence  that  at  one  time 
clearance  posts  were  in  use,  but  that  these 
had  been  abolished  upon  petition  of  the  em- 
ployees because  dangerous  to  them  In  the 
operation  of  trains. 

At  the  conclusion  of  the  evidence  his  hon- 
or entered  Judgment  of  nonsuit,  and  the 
plaintiff  excepted  and  appealed. 

E.  K.  Bryan,  of  Wilmington,  for  appellant 
Rountree  ft  Garr  and  Carl  H.  Davis,  all 
of  Wilmington,  for  appellee. 

PER  CURIAM.  [1]  There  is  no  evidence  to 
sustain  the  first  allegation  of  negligence^  as  it 
was  the  duty  of  the  engineer  only  to  keep  a 
lookout  for  the  signals  of  the  intestate,  who 
was  then  in  charge  of  the  movement  of  the' 
train,  and  to  follow  his  signals,  and  all  of 
the  evidence  shows  that  he  performed  this 
duty. 

[2]  Nor  do  we  think  that  the  failure  to 
have  a  derailer  or  Jackknife  had  anything  to 
do  with  the  death  of  the  intestate,  who  knew 
that  there  was  no  derailer  or  Jackknife  in 
the  storage  trade,  and  whose  duty  it  was  to 
place  the  cars  and  see  that  they  were  dear 
of  the  pass  track,  and  the  responsibility  for 
the  performance  of  this  duty  rested  solely  on 
him. 


If  a  derailer  or  Jadcknife  had  been  in  the- 
track,  and  he  had  performed  his  duty,  before 
pushing  the  cars  into  the  storage  track,  he 
was  required  to  set  the  appliances  so  that  the 
cars  would  pass  over  them,  and  their  use 
would  not  have  prevented  the  cars  fron^ 
reaching  the  place  where  the  intestate  left 
them.  He  also  could  easily  see  where  the 
cars  were  as  they  were  much  more  easily 
perceived  than  the  appliances  referred  to, 
and,  according  to  the  evidence,  he  could  have 
ascertained  definitely  that  the  cars  were  not 
in  the  clear  when  he  signaled  to  the  engineer 
to  move  backward. 

It  appears,  therefore,  that  the  death  of  the 
intestate  was  caused  solely  by  the  failure 
on  his  part  to  perform  the  duty  which  had 
been  intrusted  to  him  alone,  and  under  sud^ 
conditions  a  recovery  cannot  be  sustained 
under  the  Employers*  Liability  Act,  whidi 
controls  this  decision,  because  the  intestate 
was  engaged  in  Interstate  commerce. 

In  Railroad  v.  Skaggs,  240  U.  S.  66,  3^ 
Sup.  Ct.  249,  60  L.  Ed.  528,  an  authority  re- 
lied upon  by  the  plaintiff,  the  plaintiff,  a 
brakeman,  was  crushed  between  two  cars  be 
cause  one  had  been  left  too  near  the  track, 
and  a  recovery  was  sustained,  but  upon  the 
ground  that  there  was  another  brakeman  con- 
nected with  him  in  the  operation  of  the  train,, 
and  that  the  evidence  supported  the  conten- 
tion of  the  plaintiff  that  his  injury  resulted 
from  the  negligence  of  a  fellow  servant,  but 
the  court  says  in  the  course  of  the  opinion: 

"The  statute  does  not  contemi^ate  a  recovery 
by  an  employee  for  the  consequences  of  actioi^ 
exclusively  his  own.** 

The  syllabus  in  Railroad  v.  Wiles,  240  U. 
S.  444,  86  Sup.  Ct406,60L.Ed.732,  i8a» 
follows: 

"There  is  no  room  for  the  application  of  the 
role  of  comparative  negligence  established  by 
the  Employers'  liability  Act  of  April  22,  1906- 
(35  Stat  at  L.  66,  c.  149;  Comp.  Stat.  1913,  | 
8657),  where  the  rear  brakeman  of  a  parted^ 
freight  train,  disregarding  bis  duty  to  protect 
the  rear  of  his  train  by  going  back  a  short 
distance  and  giving  the  warning  signals  whidk 
the  carrier's  rales  required,  remained  in  the 
caboose  and  was  killed  there  when  a  passenger 
train,  which  he  knew  was  dosely  following,  ran 
into  the  standing  train,  since  his  was  tlie  causal 
negligence,  even  if  negligence  could  be  impnted* 
to  the  carrier  from  the  pulling  out  of  the 
drawbar  which  caused  the  train  to  break  in- 
two,  there  being  no  claim  that  the  passenger 
train  was  negligently  run." 

In  Baughanf  v.  Railroad,  241  U.  S.  237, 
36  Sup.  Ct.  592.  60  L.  Ed.  977,  the  facta  were 
much  more  favorable  to  the  plaintiff  than  in- 
this  action,  and  it  was  held  that  the  plaintiff 
had  assumed  the  risk,  and  could  not  there- 
fore recover. 

Affirmed. 


N.C.) 


<181  N.  C.  497) 

HOLMES   et  nx.  v.  ATLANTIC   COAST 
LINE  R.  CO.  6t  al.     (No.  289.) 


HOLMES  ▼.  ATLANTIC  COAST  LINE  B.  CO.  567 

(loe  an.) 

Donald  MacBackan,  of  Whlteville,  and  S. 
Brown  Shepherd,  of  Baleigh,  for  appelleea. 


(Supreme  Court  of  North  Carolma.    April  6, 

1921.) 

1.  Carriers  ^=>28l— Duty  to  rendor  asslataaee 
In  alighting  to  passenger  requiring  It. 

Where  a  passenger  was  old  and  weak  and 
had  been  ruptured,  and  the  conductor  was  noti- 
fied that  she  needed  help  hi  alighting,  it  was 
his  duty  to  render  her  such  assistance  in  alight- 
ing as  was  reasonably  necessary  hi  her  condi- 
tion. 

2.  Appeal  and  error  ^=s>930(l)— Venllet  aa- 
snmed  supported  by  the  facts. 

The  Supreme  Court  must  assume  that  the 
▼erdict  is  supported  by  the  facts,  where  there 
is  nothing  authorizing  its  impeachment. 

3.  Carriers  ^s»3 1 9(2)— Evidence  held  to  Justi- 
fy punitive  damages  for  misconduct  of  oon- 
duotor  toward  alighting  passenger. 

Byidence  that  a  conductor,  though  notified 
that  a  passenger  required  assistance  in  alight- 
ing, because  old  and  weak,  refused  to  furnish 
a  step  box  or  permit  a  boy  to  get  one,  and  was 
rude  and  rough  and  used  insulting  language, 
and  threatened  to  carry  her  if  she  could  not 
get  off,  tended  to  show  inexcusable  conduct  jus- 
tifying punitive  damages. 

4.  Damages  <&=5>9I(I)— When  pHnltlve  damages 
allowable  stated. 

Punitive  damages  may  be  allowed  when 
there  is  any  element  of  fraud,  malice,  such  de- 
gree of  negligence  as  indicates  reckless  indiffer- 
ence to  cfOnsequences,  oppression,  insult,  rude- 
ness, mere  caprice,  willfulness,  or  some  other 
element  of  aggravation  in  the  act  or  omission 
causing  the  injury. 

5.  Trial  ^=5>85-.General  objection  to  evidenoe 
good  In  part  insufficient. 

Where  some  of  the  evidence  objected  to  is 
competent,  the  objection  should  be  specific,  and 
designate  the  parts  supposed  to  be  incompe- 
tent, and,  when  it  is  general,  the  exception  can- 
not be  sustained. 

6.  Carriers  ^=::»320(3)— In  action  for  refusal  to 
assist  passenger,  nonsuit  properly  refused. 

In  an  action  against  a  carrier  for  injuries 
sustained  in  alighting  because  of  the  refusal  of 
the  conductor  to  furnish  the  passenger  neces- 
sary assistance,  evidence  held  sufficient  to  jus- 
tify the  refusal  of  a  nonsuit,  and  a  peremptory 
instruction  requested  by  defendant. 

Appeal  ftom  Superior  Court,  Columbns 
County;    Daniels,  Judge. 

Action  by  W.  G.  Holmes  and  wife  agahist 
the  Atlantic  Coast  Line  Railroad  Company 
and  another.  From  a  Judgment  for  plain- 
tilTs,  defendants  appeal.    AfiSrmed. 

Rountree  &  Carr,  of  Wilmington,  for  ap- 
pellants. 


FEB  CURIAM.  [1]  The  feme  plaintiff 
was  a  passenger  on  the  train  of  the  defend- 
ant railroad  company  August  19,  1919,  trav- 
eling from  Wilmington,  N.  C,  to  Bolton,  N. 
C.  She  was  very  old  and  feeble,  and  so  in- 
formed the  conductor,  requesting  him,  at  the 
time,  to  assist  her  in  alighting  from  the  train 
and  to  have  a  box  for  the  purpose,  which  was 
not  done.  A  boy  who  was  standing  near  the 
train,  when  it  stopped  at  the  station,  offer- 
ed to  go  for  a  box,  which  was  near  by,  but 
the  conductor  refused  to  let  him  do  so,  and 
threatened  to  ''carry  her  on,  if  she  could  not 
get  off,*'  and  was  rude  and  rough  to  her, 
using  insulting  language.  She  sat  on  the 
floor  of  the  platform  and  slid,  or  bumped, 
down  the  steps  after  the  conductor  had 
said,  "Are  you  coming  off  or  not?"  to  which 
she  replied,  "Well,  if  I  have  to  get  off  with- 
out any  help  and  expose  myself  and  hurt 
myself  I  will  have  to  do  so."  She  added, 
"He  could  not  have  talked  meaner  to  me.*' 
She  further  testified  that  it  was  too  far 
from  the  ground  for  her  to  step  from  the 
car,  and  she  was  severely  injured,  in  at- 
tempting to  do  so,  that  she  had  been  rup- 
tured, and  "her  ruptures  were  torn  loose"; 
that  she  nearly  fainted,  and  had  to  lie  down 
for  ten  days  and  suffered  great  pain.  The 
Jury  returned  a  verdict  for  the  plaintiff  as- 
sessing the  compensatory  damages  at  $400 
and  the  punitive  damages  at  $100.  Judg- 
ment thereon,  and  the  defendant  appealed. 
The  two  Instructions  requested  by  the  de- 
fendant were  sufflciently  covered  by  the 
charge.  The  real  question  was  whether  the 
Jury  believed  the  plaintiff  or  the  conductor, 
and  they  believed  the  former.  It  was  the 
duty  of  the  defendant's  conductor  to  render 
her  such  assistance  for  alighting  from  the 
car  as  was  reasonably  necessary  in  her  weak 
physical  ccmdition.  She  was  very  old  and 
had  been  ruptured.  The  conductor  was  noti- 
fied that  she  needed  help;  he  was  put  on 
his  guard,  but  says  he  forgot  it  The  plain- 
tiff was  entitled  to  proper  assistance,  as 
she  was  aged  and  feeble,  or  Infirm,  which, 
if  not  apparent  to  the  conductor,  was  made 
known  to  him  by  the  son  of  the  plaintiff, 
and  by  her  before  she  alighted.  Morarity 
V.  Durham  Traction  Oo.,  154  N.  C.  v58«,  70 
S.  E.  938 ;  Moore  on  Carriers,  682 ;  Hinshaw 
V.  Railroad,  118  N.  O.  1052-1055,  24  S.  K. 
426;  Railroad  v.  Miller,  79  Tex.  78,  15  S. 
W.  264.  11  L.  R.  A.  395,  23  Am.  St.  Rep. 
306.  This  controversy  would  not  have  aris- 
en if  conductors  would  always  treat  their 
lAssengers  with  proper  consideration.  Cour- 
tegy  and  politeness  are  cheap  commodities, 
costing  little  in  the  beginning  but  paying 
well  in  the  end,  while  rudeness  never  pays, 
and  often  proves  to  be  very  expensive.    It  Is 
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the  conductor's  duty  to  aee  that  his  employ- 
er does  not  suffer  by  his  omission  of  duty 
and  especially  by  his  lack  of  civility  and 
proper  attention  to  those  who  because  of  ap- 
parent or  known  feebleness  cannot  help 
themselves  or  alight  safely  from  the  cars. 
Lanier  v.  Pullman  Co.,  180  N.  C.  406,  105  S. 
E.  21. 

[21  The  verdict  may  not  be  supported  by 
the  facts,  but  we  must  assume  that  it  is,  as 
there  is  nothing  to  authorize  us  to  impeach 
it,  and  we  have  proceeded  on  the  hypothesis 
of  its  correctness  in  what  we  have  said. 
There  was  evidence  here  that  step  boxes 
were  seen  on  the  train,  and  the  use  of  one 
of  them  would  have  saved  the  company  a 
vast  deal  of  trouble  and  annoy ance»  not  to 
speak  of  the  money  loss. 

[3,  4]  The  ruling  of  the  Judge  as  to  puni- 
tive damages  was  correct  in  every  particu- 
lar. There  was  evidence  tending  to  show  in- 
excusable conduct  on  the  part  of  the  con- 
ductor, and  such  treatment  of  this  old  and 
feoble  woman  as  Justified  the  imposition  of 
punitive  damages^  which  may  be  allowed 
when  there  is  an  element  of  fraud,  malice, 
such  a  degree  of  negligence  as  indicates  reck- 
less indifference  to  consequences,  oppression, 
insult,  rudeness,  mere  caprice,  willfulness^ 
or  some  other  elements  of  aggravation  in  the 
act  or  omission  causing  the  injury.  Holmes 
v.  Railroad  Co.,  04  N.  O.  318-323;  Thomp- 
son on  Carriers  of  Passengers,  157;  3  Suth- 
erland on  Damages,  270;  Ammons  v.  Rail- 
road Co..  140  N.  a  198,  52  S.  E.  731;  s.  c. 
138  .N.  C.  559,  51  S.  E.  127,  3  Ann.  Cas.  886 ; 
Wilson  V.  Railroad  Co.,  142  N.  C.  340,  55  S. 
E.  257;  Stanford  v.  Grocery  Co.,  143  N.  O. 
427,  66  S.  E.  815;  Stewart  v.  Dumber  Co., 
146  N.  C.  47,  59  S.  E.  546 ;  Hansley  v.  RaU- 
road  Co.,  115  N.  C.  607.  20  S.  E.  528.  32  L. 
R.  A.  543,  44  Am.  St  Rep.  474;  Lanier  v. 
Pullman  Co..  180  N.  C.  406,  105  S.  B.  21. 
The  other  exceptions  are  without  substan- 
tial merit 

[6]  The  objection  to  evidence  is  general* 
whereas  some  of  it,  at  least  is  competent. 
The  exception,  therefore,  cannot  be  sustain- 
ed. The  objection  should,  In  such  a  case,  be 
specific,  and  designate  that  part  of  the  evi- 
dence supposed  to  be  incompetent.  State  v. 
Ledford,  133  N.  O.  714,  45  S.  E.  944;  Ken- 
nedy V.  Trust  Co.,  180  N.  C.  225-229,  104  S. 
EI  464:  Lanier  v.  Pullnuin  Co.,  180  N,  C. 
406,  105  S.  £.  21. 

[6]  The  charge  of  the  court  submitted  the 
case  to  the  Jury  pointedly  and  fully,  and 
properly  refused  a  nonsuit,  and  the  peremp- 
tory instruction  requested  by  the  defendant 
The  verdict  as  we  have  said,  may  be  wrong, 
but  we  have  to  accept  it  as  right,  unless 
there  was  some  error  in  law  for  which  it 
should  be  set  aside,  and  we  have  found  none 
which  Justifies  a  reversaL 

No  error. 


a&L  N.  C.  ISQ 

C08TIN  V.  TIDEWATER  POWER  CO. 

(No.  288.) 

(Supreme  Court  of  North  Caroliiuu    April  0» 

1921.) 

1.  Railroads  ^=>3I2(I3)— Wamino  of  approach 
to  crossing  required. 

It  was  the  duty  of  a  raflroad  company  to 
give  such  signal  by  ringing  a  bell  or  blowing  a 
whistle  as  would  be  reasonably  sufficient  to 
warn  persons  on  the  highway  of  the  approach 
of  cars,  and  the  failure  to  give  such  signal  is 
evidence  of  negligence,  especially  where  the 
view  at  the  crossing  was  obstructed. 

2.  Rallroaiit  C3»320«^ar6  to  avoiil  injury  re- 
qnlred. 

It  was  the  duty  of  a  railroad  company,  after 
a  truck  stopped  on  the  track  and  a  collision  was 
probable,  to  stop  its  car  if  it  could  do  so  by  the 
exercise  of  ordinary  care  in  time  to  avoid  strik- 
ing the  truck. 

3.  Railroads  <e=»309— Neglect  of  tfuty  actiona- 
ble If  proximate  cause  of  Injury. 

The  failure  of  a  railroad  company  to  per- 
form its  duty  to  ring  the  bell  or  blow  the 
whistle  for  a  crossing  or  to  stop  its  cars  when 
a  truck  has  stopped  on  the  track  is  negligence 
and  gives  a  right  of  action  if  such  negligence 
was  the  proximate  cause  of  the  injury*  ^ 

4.  Railroads  ^=d350(7,  12,  32)— Issues  of  m«- 
llgenoe  In  not  warning  and  discoverlag  auto- 
mobile truck  held  for  jury. 

Evidence  held  to  make  questions  for  jury 
as  to  whether  any  signal  was  given  of  a  car's 
approach  to  a  highway  crossing  and  whether 
the  dangerous  position  of  plaintiff,  whose  truck 
stopped  on  the  track,  could  have  been  discov- 
ered in  time  to  avoid  the  injury,  and  whether 
the  failure  to  give  the  signal  or  stop  was  the 
proximate  cause  of  the  injury. 

5.  RaHroadt  4B3a»327(l)«-Trav6l«r  requirod  to 
use  senses. 

It  was  the  duty  of  a  traveler  to  exercise 
ordinary  care  as  he  approached  a  railway  cross- 
ing and  to  use  his  senses  of  sight  and  hearing 
to  the  best  of  his  ability  under  the  surrounding 
circumstances. 

6.  Railroads  <&=5>335 (5)— Unwarned  traveler  us- 
ing faculties  at  obstructed  crossing  not  negli- 
gent. 

Where  a  traveler's  view  at  a  crossing  was 
obstructed  by  a  building,  if  no  warning  was  giv- 
en of  the  approach  of  a  train,  and,  induced  by 
this  failure,  he  approached  the  crossing  and  was 
struck,  having  used  his  faculties  as  best  he 
could  under  the  surrounding  circumstances  to 
ascertain  if  there  was  any  danger,  negligence 
will  not  be  imputed  to  him,  but  to  the  railroad 
company;  the  failure  to  warn  being  regarded 
as  the  proximate  cause  of  the  injury. 

7.  Railroads  4S=s>350(  16) —Contributory  nsfpti- 
genoo  held  question  for  Jury. 

Bvidence  as  to  whether  plaintiff  automobile 
truck  driver  looked  and  listened  for  cars  as  be 
approached  a  railroad  crossing  held  to  make  a 
question  for  the  jury  as  to  his  freedom  from 
contributory  negligence. 
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8.  Appeal  aad  error  ^=»  1 051  (3)— ExpressiOR  off 
opinion  as  to  matter  practically  admitted  by 
defendant's  motorman  not  reversible  error. 

It  was  not  reversible  error  to  permit  a  wit- 
ness who  saw  the  danger  of  a  collision  between 
a  railroad  car  and  a  motortmck  and  threw  np 
his  hand  as  a  signal  to  testify  that  the  car  conld 
have  been  stopped  in  time  to  avoid  the  injurjt 
where  the  evidence  showed  the  car  was  then 
150  to  200  feet  from  the  crossing,  and  the  mo- 
torman practically  admitted  that  he  could  at 
that  time  have  stopped  the  car. 

9.  Evidence  ^s>490»Nonexpert  knowing  oonili- 
tions  may  express  opinion  as  to  distance  In 
which  oar  oan  be  stopped. 

One  who  is  not  an  expert,  but  who  knows 
the  conditions,  may  express  an  opinion  of  the 
distance  in  which  a  car  can  be  stopped,  or  the 
jury  may  form  its  own  opinion  from  the  evi- 
dence. 

Walker,  J.,  dissenting. 

Appeal  from  Superior  CJourt,  New  Hanover 
County;*  Daniel,  Judge. 

Action  by  A  H.  Ck)stln  against  t£e  Tide- 
water Power  Company.  Prom  a  Judgment 
for  plaintifT,  defendant  ai^als.    Affirmed. 

This  is  an  action  to  recover  for  alleged 
negligence  In  striking  plaintiff  while  he  .was 
in  an  automobile  truck  crossing  the  tracks  of 
the  defendant,  at  Seagate  (or  Greenville 
Sound)  station,  and  for  damage  to  the  truck. 
The  allegations  of  negligence  are : 

"First.  That  defendant  had  a  wooden  build- 
ing or  structure  on  the  side  of  Its  road  near 
Seagate  station  to  the  east  of  the  public  road, 
which  he  alleges  obstructed  the  view  of  the 
ears  on  the  defendant's  line  coming  from 
Wrigfatsville  Beach  to  Wilmington  to  such  an 
extent  that  persons  riding  in  automobiles  were 
unable  to  see  the  cars  until  they  entered  upon 
the  track. 

"Second.  That  as  plaintiff  entered  on  the 
track  in  an  automobile  truck  he  was  struck  by 
a  street  car,  and  that  the  conductor  was  negli- 
l^ent  in  not  keeping  a  proper  lookout  and  in 
not  blowing  his  whistle. 

''The  defendant  denied  the  allegations  of  the 
complaint  as  alleged,  and  set  up  that  the  plain- 
tiff saw  or  could  have  seen  the  train  before  at- 
tempting to  cross  the  crossing  if  he  had  stop- 
ped, looked,  and  listened  at  the  proper  place 
and  time,  and  set  up  that  the  plaintiff  was  guilty 
of  contributory  negligence." 

The  public  road  crosses  the  track  of  the 
defendant  at  Seagate  almost  at  a  right  angle. 
On  the  east  of  the  road  and  between  it 
and  the  track  there  is  an  icehouse  or  freight 
station  with  a  platformt  on  the  side  next  to 
the  track. 

Mr.  Gillette,  a  witness  for  the  defendant, 
testified,  among  other  things,  as  follows : 

"The  freight  station  is  a  small  inclosure,  with 
a  platform.  The  edge  of  this  house  or  plat- 
form is  18  feet  from  the  center  of  the  hard 
surface  road— that  is,  the  western  edge.     The 


distance  from  the  northern  edge  of  the  plat- 
form to  the  railroad  track,  the  south  rail,  is 
6  feet  The  northern  edge  of  the  platform  is 
next  to  the  railroad,  and  the  freight  shed  is  on 
the  south  side  of  the  track  and  on  the  east  side 
of  the  county  road.  The  freight  station  is 
shown  on  the  map  as  an  icehouse.  The  north- 
ern end  of  that  freight  station  is  a  platform,  a 
portion  of  wiiich  is  inclosed  and  a  portion  not 
inclosed.  The  uninclosed  portion  is  the  north 
edge  of  the  platform.  Half  of  it,  5  feet  1  inch, 
is  not  inclosed.  From  the  inclosed  portion  of 
that  platform  to  the  rail  is  11%  feet  of  Unob- 
structed view.  The  county  road  coming  from 
the  south  to  the  railroad  going  towards  Wil- 
mington has  about  1  pt»r  cent,  down  grade  to- 
wards the  track.  The  platform  is  3  feet  10 
inches  from  the  ground  level  to  the  top  of  the 
platform.  *  *  *  I  should  say  a  person 
standing  at  the  platform,  point  C,  conld  see  a 
train  coming  up  the  track  eastward  at  least  300 
feet.  Standing  at  C,  he  could  see  to  the  point 
marked  T-2,  at  least  three  hundred  feet. 
*  *  *  The  ice  bouse  and  platform  combined, 
from  north  to  south,  is  twenty  eight  feet  four 
inches  long.  The  ice  house  itself  is  eighteen 
feet  two  inches  long.  *  *  *  If  this  machine 
was  beyond  the  platform,  he  could  probably  be 
seen  as  far  from  a  motorman  on  a  car  as  the 
ear  could  be  seen  at  least  200  feet." 

The  point  0  referred  to  by  the  witness  is 
niarked  on  the  map  Introduced  by  the  de- 
fendant as  10  or  11  feet  from  the  track. 

The  plaintiff  testified  in  his  own  behalf  as 
follows : 

**0n  the  10th  of  August,  1917,  my  wife  and 
myself  boarded  the  train  at  Atkinson  on  our 
way  to  Wrightsville  Beach.  We  arrived  in 
Wilmington  in  time  to  catch  the  11  o'clock  car 
out  to  the  Beach.  When  I  purchased  my  ticket, 
I  purchased  a  ticket  to  Seagate  only,  intending 
to  get  off  there  and  go  out  to  a  little  farm  I 
owned  on  the  turnpike  road  to  the  left  of  the 
track  going  toward  the  Beach  and  to  later  join 
my  wife  on  the  Beach.  The  car  stopped  at  Sea- 
gate, and  I  got  off  on  the  right-hand  side  near 
the  little  station  house.  The  car  passed  on,  and 
I  noticed,  standing  in  the  western  edge  of  the 
Seagate  road,  a  truck  which  was  about  25  or 
30  feet,  I  suppose,  from  the  track  on  the  same 
side  of  the  track  that  I  got  off.  This  truck  was 
operated  by  Mr.  Ben  Harper,  who  lived  with 
his  father  out  on  my  place.  I  inquired  for  Mr. 
Harper,  didn't  see  him  around  there  anywhere, 
and  I  was  told  he  was  over  to  a  cold  drink 
stand  about  40  or  50  yards  from  the  station, 
and  I  walked  over  there  and  spoke  to  Mr. 
Harper  and  asked  him  if  he  was  going  over  to 
my  place,  and  he  said  that  he  was.  I  told  him 
I  wanted  to  go  with  him;  so  in  a  very  short 
time  we  walked  on  back  toward  the  station. 
We  were  all  the  while  in' full  view  of  the  track 
below  this  building  toward  the  Beach  down  to 
the  creek.  There  was  no  car  there.  No  car 
whistle  blew.  Didn't  hear  the  roar  of  any  car, 
so  we  passed  on,  and  just  before  going  behina 
the  buUding  to  the  truck  I  again  looked,  but 
there  was  no  car  there  and  no  car  whistle  blew. 
I  didn't  hear  the  roar  of  any  car.  We  walked 
on  to  the  truck,  and  I  spread  out  a  newspaper 


^=»For  other  casea  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexet 
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on  the  seat  to  protect  my  clothes  and  got  up 
on  the  seat.  Mr.  Harper  walked  around  to 
crank  the  truck,  and  while  he  was  going  around 
I  again  looked  and  listened.  There  was  no  car 
whistle  blew,  didn't  hear  the  roar  of  any  car, 
didn't  see  any  car,  and  he  immediately  cranked 
up  the  truck,  and  we  felt  it  perfectly  safe  to 
cross  the  track.  Other  people  were  going  and 
coming,  and  he  immediately  proceeded  to  cross 
the  track  slowly  and  in  low  gear,  and  just  as 
the  front  wheels  of  the  car  entered  the  first 
track  I  noticed  that  the  truck  came  to  a  stop  at 
once  throwing  me  forward,  and  I  looked  up  and 
saw  Mr.  Harper  was  busily  engaged  trying  to 
get  the  car  off  the  track,  and  then  I  immediately 
looked  down  the  track  and  saw  this  car  com- 
ing from  behind  the  building  at  a  distance  of 
25  feet,  running  slowly,  slightly  up  grade.  It 
ran  on  up  slowly  and  bumped  our  truck  sud- 
denly, jarring  it  forward  a  distance  of  2  or 
3  feet,  and  then  immediately  came  against  it 
with  tremendous  force,  everything  flying  up 
with  a  terriUe  crash,  and  at  this  point  I  was 
hit  in  the  back.  The  car  hit  me  in  the  back, 
knocking  me  off  into  the  sand,  and  I  fell  into 
the  sand.  The  truck  was  then  drug  ahead  of 
the  car  a  distance  of  about  20  feet  towards  Wil- 
mington. The  building  that  stood  at  the  junc- 
tion between  the  car  line  and  the  Seagate  road 
is  a  dilapidated  looking  affair  and  it  has  a  plat- 
form in  front  of  it.  The  platform  stands  about 
12  inches,  I  suppose,  from  the  end  of  the  cross- 
ties;  has  an  open  space  over  it  which  readily 
enabled  the  motorman  on  that  car,  in  the  elevat- 
ed position  that  he  was,  to  see  the  radiator  on 
that  truck  at  least  40  or  50  feet  before  he 
reached  it.  While  we  were  sitting  back  on  the 
seat  of  the  truck  we  were  not  able  to  see  the 
car  until  it  was  within  a  much  closer  distance 
to  us." 

There  was  other  eridence  that  the  defend- 
ant gave  no  signal  or  notice  of  the  approach 
of  its  car  to  the  crossing  and  that  the  cross- 
ing was  much  used. 

G.  v.  Larsen,  a  witness  for  the  defendant, 
testified  as  follows: 

"I  was  at  Seagate  the  date  of  this  accident. 
I  left  the  house,  and  just  as  I  came  out  of 
the  door  the  passenger  car  was  going  down. 
I  walked  on  down  the  middle  of  the  road,  and 
just  before  I  got  to  the  station,  when  I  was 
about  150  or  180  feet  from  it,  I  heard  a  whistle 
blow,  sound  like  it  was  on  the  other  side  of 
Bradley's  Greek,  a  station  blow;  blowed  one 
time;  didn't  blow  for  any  crossing  at  all,  just 
blowed  one  time;  and  I  went  on  a  little  fur- 
ther, and  about  that  time  I  seen  a  car  come 
around  the  curve,  and  Mr.  Gostin  and  Mr.  Han- 
by  and  Mr.  Harper  was  in  the  car.  I  hollered 
to  them,  but  the  machine  was  making  a  lot  of 
noise,  and  they  didn't  hear  me.  When  I  holler- 
ed the  second  time  they  had  started  off,  and  I 
hollered  a  third  time.  I  hollered  the  third  time, 
and  Mr.  Hanby  looked  around.  I  threw  up 
my  hand  to  the  motorman,  and  Mr.  Hanby  roll- 
ed off;  didn't  jump  off,  but  rolled  off.  The  car 
hit  plaintiff's  truck  just  at  the  wind  shield; 
drug  him  up  the  road  a  distance  of  about  20 
feet  right  at  the  crossing;  drug  him  up  the 
road  a  distance  of  about  20  feet  right  at  the 
crossing;  drug  him  a  distance  of  about  20  feet. 
I  didn't  see  the  driver  of  the  truck  turn  his 


f  truck  at  all.  He  drove  out  on  the  road  and 
started  on  the  track.  The  car  hit  him  about 
where  the  windshield  belonged.  The  driver 
jumped  out  of  the  seat  over  the  door  on  the 
left-hand  side,  and  Mr.  Costin  was  mashed  down 
between  the  steering  wheel  and  the  work  car. 
He  was  not  thrown  out.  Mr.  Hanby  took  him 
out  I  hollered  at  them  three  times.  I  stuck 
my  hand  out  to  the  motorman.  Nobody  paid 
any  attention  to  me.<  •  •  *  The  motorman 
didn't  seem  to  pay  any  attention  to  me  when 
I  waved.  He  was  looking  out  the  door  at 
me,  and  couldn't  help  but  see  me.  He  said  he 
saw  me.  He  did  not  stop  his  car  until  after 
they  hit.  I  think  the  street  car  was  going 
somewhere  between  8  and  10  miles  when  I  first 
saw  it,  just  as  it  came  around  the  curve.  I 
couldn't  say  whether  the  signal  I  heard  was 
made  by  the  freight  car;  it  was  too  far  off. 
It  might  have  been  made  by  a  passenger  car. 
It  was  a  station  blow.  It  wasn't  a  crossing 
signal.  Never  heard  any  signal  given  for  the 
crossing,  horn  blown,  or  bell  rung  by  the  street 
car.  •  ♦  •  I  wasn't  waving  at  the  men  on 
the  truck.  I  was  waving  at  the  fellow  on  the 
car.  When  I  threw  up  my  hand  Mr.  Hanby 
looked  around  and  rolled  off  the  truck.  When 
I  waved  my  hand  Mr.  Costin  and  the  driver 
of  the  truck  were  not  looking  in  my  direction. 
They  were  kinder  faced  away  from  me.  I  was 
at  right  angles  to  them.  I  was  in  the  middle 
of  the  track  when  I  threw  my  hand  up,  about 
180  feet  from  where  the  crossing  was,  looking 
straight  down  the  track  to  the  approaching  car. 
The  motorman  was  standing  in  the  door  look- 
ing straight  down  the  track  toward  me.  He 
was  looking  in  my  direction  when  I  threw  up 
my  hand  and  hollered.  Q.  I  will  ask  you,  Mr. 
Larsen,  if  that  motorman  had  applied  the 
brakes  to  his  car  at  the  moment  when  he  saw 
your  signal  or  the  moment  you  threw  up  your 
hand  and  hollered,  if  he  could  have  stopped  that 
car  before  it  reached  the  crossing  and  struck 
the  truck?    A.  He  could." 

Defendant  excepted. 

The  motorman  testified  that  be  blew  for 
the  crossing,  and,  among  other  things : 

"Just  before  I  got  to  this  little  station  yoo 
could  see  up  and  down  the  road  each  way,  and 
I  looked  out  and  saw  that  the  road  was  clear 
each  way,  and  just  as  I  got  near  the  crossing 
was  when  I  saw  Larsen.  He  threw  up  his 
hand,  but  didn't  realize  there  was  anything 
standing  behind  the  icehouse,  or  anything  of  the 
kind  behind  the  station.  I  shut  off  my  current 
then.  I  was  going  very  slow,  and  just  about 
the  time  that  I  got  to  the  crossing  I  saw  the 
truck,  and  supposed  that  he  saw  me.  He  turn- 
ed that  way,  and  there  was  a  colored  man  I 
had  on  the  line  car  that  was  sitting  right  on^ 
the  south  corner  of  the  line,  and  when  he  turn- 
ed that  way  he  hit  just  back  behind,  possibly 
a  foot  or  2  behind  where  this  man  was  sitting, 
and  turned  and  ran  on  the  side  of  the  road  a 
distance  of  possibly  15  or  18  feet.  When  I 
saw  the  truck  I  immediately  applied  the  brakes 
and  stopped  in  15  or  18  feet.  I  would  judge 
my  car  was  going  about  possible  10  or  12 
miles  an  hour.  Brakes  were  in  good  condition. 
There  was  nothing  I  could  have  done  right  at 
that  time  when  I  saw  this  truck  coming  toward 
the  track.    ^    *    *    At  the  time  of  the  acd* 
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•dent  I  was  looking  out  of  the  window.    I  saw  r  covered  the  danger  of  a  collision  In  time  to 
Mr.  Larsen  when  he  threw  up  his  hand.    I  pos- !  gtop  and  avoid  the  injury? 


fiibly  could  have  stopped  the  car  at  that  time 
before  the  accident." 

The  curve  referred  to  by  witness  Larsen  Is 
150  or  200  feet  from  the  crossing. 

There  was  other  evidence  sustaining  the 
•contentions  of  the  plaintiff  and  defendant. 
At  the  conclusion  of  the  evidence  the  de- 
fendant moved  for  Judgment  of  nonsuit  upon 
the  ground:  (1)  That  there  is  no  evidence 
•of  negligence  on  the  part  of  the  defendant; 
(2)  that  upon  the  whole  evidence  the  plaintiff 
is  guilty  of  contributory  negligence.  The  mo- 
tion was  overruled,  and  defendant  excepted. 
"The  same  point  is  presented  by  several  pray- 
ers for  instruction. 

There  was  a  verdict  and  Judgment  in  favor 
•of  the  plaintiff,  and  the  defendant  appealed. 

George  Rountree  and  Thomas  W.  Davis, 
^th  of  Wilmington,  for  appellant. 

J.  H.  Stringfleld,  of  Atkinson,  and  McClam- 
my  &  Burgwin,  of  Wilmington,  for  appellee. 

ALLEN  J.  The  exception  chiefly  relied  on 
by  the  defendant  is  to  the  refusal  to  enter 
Judgment  of  nonsuit,  the  defendant  insist- 
ing that  there  is  no  evidence  of  negligence, 
■and  that  upon  the  whole  evidence  plaintiff 
was  guilty  of  contributory  negligence. 

The  principles  determinative  of  the  ques- 
tions raised  by  this  exception  are  so  well 
settled  and  they  have  been  discussed  so  re- 
cently in  several  cases  that  it  is  only  nec- 
essary to  state  them. 

[11  It  was  the  duty  of  the  defendant  as  it 
approached  the  crossing  to  give  such  signal 
as  .would  be  reasonably  sufficient  to  warn 
persons  on  the  public  road,  which  crossed 
the  track,  of  the  coming  of  the  car  by  ringing 
the  bell  or  blowing  the  whistle,  or  both,  if 
necessary  and  the  failure  to  give  such  signal 
-would  be  evidence  of  negligence,  and  this 
•duty  ^  was  more  insistent  because  the  view 
of  the  motorman  and  of  the  plaintiff  was 
•obstructed  by  the  icehouse  or  freight  station. 

[2]  It  was  also  the  duty  of  the  defendant, 
after  the  truck  stopped  on  the  track,  if  a 
collision  was  probable,  to  stop  its  car,  if  It 
•could  do  so.  by  the  exercise  of  ordinary  care 
In  time  to  avoid  striking  the  truck. 

[3]  If  it  failed  to  perform  either  duty,  it 
was  negligence,  and  if  there  is  evidence  that 
such  failure  of  duty  was  the  proximate  cause 
■of  the  injury,  the  action  can  be  maintained. 
Bagwell  V.  Railroad,  167  N.  0.  616,  83  S.  E. 
814 ;  Norman  v.  Railroad,  167  N.  C.  533,  83 
S.  E.  835,  Ann.  Cas.  1916E,  506 ;  Goff  v.  Rail- 
road, 179  N.  C.  219,  102  S.  B.  320 ;  and  Per- 
ry V.  McAdoo,  180  N.  C.  290, 104  S.  B.  673. 

[4]  Is  there  evidence  that  the  defendant 
•did  not  give  notice  of  the  ai^roach  of  the 
•car  to  the  crossing  or  that  the  truck  stopped 
<m  the  track,  and  that  by  the  exercise  of  or- 
4linary  care  the  defendant  could  have  dis- 


The  plaintiff  testified  that  as  he  was  ap- 
proaching the  track  he  was  listening,  and 
that  he  heard  no  signal  from  the  approach- 
ing train,  and  there  -was  other  evidence  to 
the  same  effect.  He  also  testified  that  the 
truck  stopped  when  it  reached  the  track; 
that  the  head  of  the  truck  could  have  he&a 
seen  by  the  motorman  when  he  was  40  feet 
from  the  crossing;  that  he  himself  saw  the 
car  when  it  was  25  feet  from  the  crossing? 
and  that  the  truck  had  then  8toi^)ed. 

The  witness  Larsen  evidently  saw  that 
a  collision  was  imminent,  because,  when  he 
saw  the  truck  approaching  the  crossing  and 
the  car  coming,  he  got  in  the  middle  of  the 
track,  threw  up  his  hands,  and  called  out 
three  times  to  attract  the  attention  of  the 
motorman,  and  that  when  he  first  saw  the 
car  and  threw  up  his  hand  the  car  was  about 
the  curve  150  or  200  feet  from  the  crossing. 
He  also  states  that  the  motorman  saw  him. 

The  witness  Gallette  testified  that  at  a 
point  about  11  feet  from  the  track  you  could 
see  up  the  track  in  the  direction  the  car  was 
coming  about  200  feet. 
*  The  motorman  testified  that  when  he  ap- 
plied his  brakes  he  stopped  the  car  in  18 
or  20  feet. 

Upon  this  evidence  the  Jury  could  well 
find  that  no  signal  of  the  approach  to  the 
crossing  was  given;  that  the  car,  which  was 
running  at  8  or  10  miles  an  hour,  could  have 
been  stopped  in  18  or  20  feet;  that  the  mo- 
torman was  put  on  notice  by  Larsen  when 
150  or  200  feet  away  that  there  was  some 
danger  at  the  crossing;  that  in  any  event 
the  motorman  could  have  seen  the  truck  as 
it  approached  the  crossing  when  40  feet 
away,  and  that  he  could  have  seen  the  trnds. 
after  it  stopped  on  the  track  25  feet  away; 
that  the  car  could  have  been  stopped  in  18 
or  20  feet,  and,  if  so,  there  was  evidence  to 
support  the  contention  of  the  plaintiff  that 
the  defendant  was  negligent  in  failing  to 
give  the  proper  signals,  and  also  that  it  could 
have  discovered  the  dangerous  position  of 
the  plaintiff  after  the  car  stopped  in  time  to 
stop  its  car  and  avoid  injury  to  the  plaintiff. 

It  was  also  a  reasonable  inference  to  be 
drawn  from  the  evidence  that,  if  the  whistle 
had  been  blown,  it  would  have  been  heard 
and  the  truck  would  have  been  stopped  be- 
fore it  reached  the  track  of  the  defendant, 
and  that  the  real  and  proximate  cause  of  the 
injury  was  the  failure  to  give  the  signal  or 
the  failure  to  stop  after  the  dangerous  posi- 
tion of  the  plaintiff  could  have  been  discov- 
ered. 

[5,  6]  It  was  also  the  duty  of  the  plaintiff 
to  exercise  ordinary  care  as  he  approached 
the  crossing  and  to  use  his  sense  of  sight  and 
hearing  to  the  best  of  his  ability  under  the 
surrounding  circumstances,  but,  as  his  view 
was  obstructed  by  the  icehouse,  which  was  in 
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part  on  the  rl^t  of  way  of  the  defendant 
and  a  part  of  it  used  by  the  defendant,  if 
the  defendant  failed  to  warn  him  of  the  ap- 
proach of  its  train  and  to  give  the  proper 
signals  as  its  car  approached  the  crossing, 
and,  induced  by  this  failure  of  duty,  the  truck 
approached  the  crossing  and  was  struck,  an^ 
the  plaintifT  injured,  he  having  used  his  fac- 
ulties as  best  he  could  under  the  circum- 
stances to  ascertain  if  there  was  any  danger 
ahead,  negligence  will  not  be  imputed  to  him, 
but  to  the  defendant;  the  failure  to  warn 
him  being  regarded  as  the  proximate  cause 
of  any  injury  he  received.  Johnson  v.  Rail- 
road, 163  N.  O.  443,  79  &  E.  690,  Ann.  Gas. 
1915B,  598,  approved  in  Goff  v.  Ballroad,  179 
N.  0.  220,  102  S.  E.  820. 

[7]  The  plaintifT  tesUfled  that  after  he 
reached  Seagate  he  found  a  truck  standing 
23  feet  from  the  track  which  he  recognized 
as  one  used  <m  his  farm,  which  was  within 
a  short  distance  of  the  station;  that  he  in- 
quired for  the  driver  of  the  trudc  and  found 
that  he  was  at  a  cold  drink  stand  about 
50  yards  front  the  track;  that  he  went  to 
the  drink  stand  and  found  the  driver,  who 
said  he  would  take  him  to  his  farm  on 
the  truck;  that  he  then  started  towards 
the  truck;  that  upon  leaving  the  cold 
drink  stand  he  could  see  down  the  track  to- 
wards the  beach;  that  he  looked  down  the 
track  at  that  time  and  saw  nothing;  that  as 
he  was  going  towards  the  track  he  looked  two 
or  three  times  and  saw  no  car  nor  did  he 
hear  any  whistle  blow;  that  he  got  on  the 
truck,  but  that  his  view  was  then  obstructed 
by  the  Icehouse;  that  as  the  driver  walked 
around  to  crank  the  truck  he  looked  and 
listened,  and  that  he  heard  no  car  whistle 
nor  did  he  hear  the  roar  of  the  car;  that 
he  looked  down  the  track  just  before  going 
behind  the  building  going  to  the  truck;  that 
the  truck  started,  and  it  proceeded  to  cross 
the  track  slowly  and  in  low  gear,  and  as  it 
reached  the  track  it  stopped. 

If  this  evidence  is  true,  and  its  credibility 
was  for  the  jury,  the  plaintiff  was  doing  all 
that  he  could  under  the  circumstances  for 
bis  own  safety,  and  it  cannot  be  declared  as 
matter  of  law  that  he  was  guilty  of  contribu- 
tory negligence. 

[8]  The  exception  to  the  expression  of  opin- 
ion by  the  witness  Larsen  that,  "if  that  mo- 
torman  had  applied  the  brakes  to  his  car 
at  the  moment  when  he  saw  your  signal  or 
the  moment  you  threw  up  your  hand,"  the 
car  could  have  been  stopped  before  it  reached 
the  crossing,  is  without  merit. 

According  to  the  evidence  the  car  was  150 
or  200  feet  from  the  crossing  when  Larsen 
first  threw  up  his  hand,  and  the  motorman 
practically  admits  that  he  could  at  that  time 
have  stopped  the  car  in  time  to  avoid  the  In- 
jury, so  that  the  evidence  was  about  a  mat- 
ter that  was  roally  not  in  dispute. 
^19]  If,  however,  it  was  otherwise,  it  has 


been  held  that  one  who  is  not  an  expert  and 
knows  of  the  conditions  may  express  an 
opinion  of  the  distance  in  which  a  car  can  be 
stopped,  and  indeed  that  the  jury  may  form 
Its  own  opinion  from  the  evidence.  Deans 
V.  Ballroad,  107  N.  O.  686,  12  S.  E.  77,  22 
Am.  St.  Bep.  902. 

We  have  examined  the  parts  of  the  charge 
excepted  to  and  find  that  they  conform  to 
the  opinions  of  this  court 

No  error. 

WALKEB,  J.,  dissents  for  the  reasons  stat- 
ed in  his  opinion  filed  In  Perry  v.  McAdoo, 
at  the  last  term,  180  N.  0.  290,  at  299,  104 
S.  E.  673,  in  regard  to  the  duty  to  stop,  Iook» 
and  listen. 


(115  s.  C.  616> 
Ex  parte  COLEMAN  tt  al. 

PetltieR  of  WALLACE  &  BARRON  tt  al. 

(No.  10593.) 

(Supreme  Court  of  South  Carolina.    March  22» 

1921.) 

interest  «s»22(9)»later8St  Mt  allewaMe  •» 
Judgment  for  coansel  fees  not  entered. 

Where  a  judgment  for  attorney's  fees  was 
not  entered  and  enrolled  as  the  law  provides, 
so  as  to  make  it  a  money  judgment,  and  was  not 
a  decretal  order  upon  which  an  execution  could 
issue,  interest  may  not  be  allowed  thereon. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;   Thomas  S.  Sease,  Judge. 

In  the  matter  of  William  Coleman  and 
another  as  executors  of  the  estate  of  Anna 
E.  Rice,  deceased.  Petition  of  Wallace  & 
Barron  and  Geo.  S.  Moj^er,  for  counsel 
ftes.  From  an  order  of  the  common  pleas 
circuit  court  sustaining  an  order  of  the  pro- 
bate court  allowing  interest  on  attorney's 
fees,  the  executors  except  and  appeal.^  Ex- 
ceptions sustained,  and  order  reversed.  * 

See,  also.  111  S.  C.  484,  98  S.  E.  688. 

John  Gary  Evans,  of  Spartanburg,  for  ap* 
pellants. 

Wallace  &  Barron,  of  Union,  for  respond- 
ents. 

WATTS,  J.  This  is  the  third  appeal  In 
this  cause.  This  Is  an  appeal  from  an  order 
of  his  honor,  Judge  Sease,  sustaining  an 
order  of  Probate  Judge  W.  W.  Johnson, 
wherein  interest  was  allowed  on  attorneys' 
fee,  due  to  Wallace  and  Barron  and  Geo.  S. 
Mower,  Esqs.  The  exceptions  must  be  sus- 
tained. There  was  no  entry  and  enrollment 
of  the  judgment,  as  the  law  provides  for,  so 
as  to  make  it  a  money  judgment  **A  .decre- 
tal order  upon  which  an  execution  may  be 
taken  out  is  a  final  decree."  Haskell  v. 
Raoul,  1  McCord,  Eq.  32.    "It  must  be  a  de- 
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cree  upon  wblch  an  execution  could  be  1a- 
sucd."  Ex  parte  Farrars  in  Be  Garrett  y. 
Dial,  13  S.  C.  254. 

Exceptions  sustained,  and  order  api)ealed 
from  reversed. 

GARY,  C.  J.,  and  FRASBR  and  COTH- 
BAN,  JJ.,  concur. 
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(115  S.  C.  606) 

STATE  V.  BiNQ  et  al.     (No.  10589.) 

(Supreme  Goort  of  South  Garolina.    March  19, 

1»21.) 

1.  Jury  <d=»l3l(4)^Held  not  error  for  ttie 
oourt  to  refHse  to  ask  Juror  from  what  part 
of  the  oounty  he  came. 

In  a  criminal  prosecution,  it  was  not  error 
for  the  court  to  refuse  to  ask  each  juror  what 
part  of  the  county  he  was  from,  hecause  re- 
quested by  defendants'  counsel  to  do  so,  on  the 
ground  that  there  was  a  prejudice  against  de- 
fendants in  certain  parts  of  the  county. 

2.  Criminal  law  ^s»696(2)— Witnesses  ^=»337 
(6)— Defendant  must  move  to  strike  out  ob- 
jectionable answer;  asking  defendant  witness 
about  former  conviction  held  proper  to  test 
credibility. 

Under  Or.  Code  1902,  |  04,  hi  a  prosecu- 
tion for  burglary,  it  was  proper  to  ask  one  of 
defendants,  a  witness,  if  he  had  been  convict- 
ed for  housebreaking  prior  to  such  time,  and 
for  the  court  to  rule  such  testimony  admissible 
for  testing  the  witness*  credibility;  and  if  de- 
fendants' counsel  regarded  the  answer  as  in- 
admissible or  not  responsive  to  the  ruling  he 
should  have  moved  to  strike  it 

3.  Criminal  law  ^=:»53i  (3)— Confession  held  in- 
admissible because  obtained  by  threats  and 
violence. 

In  a  prosecution  for  burglary,  evidence 
held  to  show  that  defendant's  confession  was 
extorted  by  threats  and  violence,  so  that  the 
presiding  judge  erred  in  ruling  that  the  confes- 
sion was  voluntary. 

Appeal  from  General  Sessions  Circuit 
Court  of  Hampton  County;  I.  W.  Bowman, 
Judge. 

Tom  Henry  Bing  and  others  were  convict- 
ed of  breaking  into  a  store  and  stealing 
money  therefrom,  and  they  appeal.  New 
trial  granted. 

T.  Hagood  Gooding,  of  Hampton,  for  ap- 
pellants. 

G(H.)rge  Warren,  Sol.,  of  Han4)ton,  for  the 
State. 

GARY,  C.  J.  Tbe  following  statement  ap- 
pears in  the  record: 

"There  were  two  indictments  for  the  alleged 
breaking  into  a  store  in  this  county  and  steal- 
ing money  therefrom.  One  indictment  was 
Against     the     d«fendant8    Tom    Henry    Bing, 


Franklin  Ctordon,  and  Horton  Gordon,  and  the 
other  against  the  defendant  Joe  Williams;  both 
indictments  charging  burglary. 

"The  sta*  relied  principally  upon  alleged 
confessions  of  the  defendants,  and  the  defend- 
ants pleaded  that  the  alleged  confessions  were 
obtained  under  duress. 

''Counsel  for  defendants  made  a  motion  for 
a  directed  verdict,  upon  the  ground  that  it  was 
conclusively  shown  that  the  alleged  confessions 
were  made  by  defendants  under  the  fear  of 
losing  their  lives.  Induced  by  severe  whippings 
administered  by  arresting  parties,  and  other 
circumstances  showing  duress..  Motion  was  re-^ 
fused. 

'At  the  conclusion  of  the  testimony,  the  so-^ 
licitor  stated  that  he  would  not  ask  for  a  con- 
viction of  burglary,  but  only  of  grand  larceny^ 
The  jury  found  the  defendants,  with  the  ex- 
ception of  Franklin  Gordon,  guilty  of  grand 
Isrceay.  Thereupon  couns^  for  defendants 
gave  notice  of  a  motion  for  a  new  trial,  upon 
the  grounds  that  the  testimony  showed  that 
the  alleged  confessions  were  made  under  duress, 
and  upon  the  further  ground  that  the  defend- 
ant Joe  Williams  was  allowed  to  answer,  in 
response  to  the  solicitor's  cross-examination, 
that  he  had  been  on  the  chain  gang  before. 
The  motion  for  a  new  trial  was  ref used.** 

[1]  The  defendants,  witli  the  exception  of 
Franklin  Ck>rdoii,  were  sentenced  by  the 
court,  and  ai^ealed  upon  exceptions,  the 
first  of  which  is  as  follows: 

"Because  his  honor,  the  presiding  judge,  err- 
ed in  refusing  the  request  of  counsel  for  the 
defendants  that  each  juror  be  asked  upon  pres- 
entation what  part  of  the  county  said  juror  was 
from,  and  holding  and  deciding  that  this  was 
the  preliminary  work  of  counsel  for  the  de- 
fense and  not  a  matter  to  be  asked  on  the  trial 
of  the  cause;  whereas,  it  is  respectfully  sub- 
mitted that  such  question  on  the  part  of  the 
court  was  proper  at  this  time  to  fully  protect 
the  interests  of  the  defendants,  inasmuch  as 
the  testimony  shows  that  there  was  strong 
feeling  in  the  neighborhood  of  the  alleged  rob- 
bery against  the  alleged  robbers,  and  citizens 
from  this  part  of  the  county  were  highly  in- 
censed over  same,  and  the  refusal  of  his  honor 
to  put  this  question  at  the  request  of  the  de- 
fendants was  prejudicial  to  their  rights  and 
their  constitutional  guaranty  of  a  fair  and  im- 
partial trial." 

The  question  presented  by  this  exception 
thus  arose: 

•'Mr.  Gooding:  Before  we  proceed  with  the 
case,  I  would  like  to  ask  the  court  to  ask  each 
juror  what  part  of  the  county  he  is  from. 

**The  Court:  What  say  you  to  that,  Mr.  So- 
licitor? 

"Mr.  Warren:  That  is  not  a  proper  ques- 
tion here.  Counsel  ought  to  find  that  out  ahead 
of  time. 

"The  Court:  I  think  so.  That  is  prelimi- 
nary work  of  counsel,  and  is  not  a  matter  to 
be  asked  here,  on  the  trial  of  this  case." 

The  admissibility  of  te8tim<Hiy  must,  uec- 
essarily,  be  left  in  large  measure  to  the  dls- 
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cretion  of  the  presiding  judge;    and  it  has 
not  been  made  to  appear  that  it  was  errone- 
ously exercised. 
[2]  The  second  exception  is  as  foUows: 

"Because  his  honor,  the  presiding  judge,  erred 
in  allowing  the  state,  upon  cross-examination 
of  the  witness  Joe  Williams,  to  question  said 
witness  as  to  an  alleged  former  conviction  for 
housebreaking  over  the  objection  of  the  de- 
fendant's counsel;  whereas,  it  is  respectfully 
submitted  that  such  questions  were  irrelevant 
and  incompetent,  in  that  the  defendant  had  not 
4)ut  his  good  character  in  issue,  and  same  could 
not  be  attacked  by  the  state,  and  such  ques- 
tions and  the  testimony  adduced  therefrom 
could  have  no  other  effect  than  to  prejudice  the 
jury  against  the  said  defendant.'* 

On  the  cross-examination  of  the  defendant 
Joe  Williams,  the  record  shows  that  the  fol- 
lowing took  place: 


*<i 


'Q.  You  have  been  in  court  before?  A.  Yea, 
sir. 

"Q.  What  did  they  have  you  up  for? 

(Mr.  Gooding:  That  has  nothing  to  do  with 
this  case,  and  I  object  to  it,  if  the  court  pleas- 
es. Mr.  Warren:  It  has  something  to  do  with 
the  credibility  of  the  witness.  The  Court:  He 
may  test  his  credibility,  Mr.  Gooding.) 

*'Mr.  Warren  (continuing):  They  had  me 
up  for  housebrealdng,  and  the  jury  convicted 
me,  and  I  went  on  the  chain  gang." 

Section  64  of  tlie  <Mminal  Code  of  1902  is 
as  follows: 

"In  the  trial  of  all  criminal  cases,  the  de- 
fendant shall  be  allowed  to  testify  (if  he  de- 
sires to  do  so,  and  not  otherwise),  as  to  the 
facta  and  circumstances  of  the  case." 

If  he  testifies  in  his  own  behalf,  he  may 
be  cross-examined  as  to  such  facts  and  cir- 
cumstances as  affect  his  credibility,  but  not 
his  general  character.  State  v.  Knox,  98  S. 
O.  114,  82  S.  B.  278;  State  v.  Peterson,  35  S. 
C.  279.  14  S.  B.  617;  State  v.  MUls,  79  S.  0. 
187,  60  S.  E.  664;  State  v.  Kennedy,  85  S.  0. 
146,  67  S.  E.  152. 

The  mling  of  his  honor,  the  presiding 
judge,  that  the  credibility  of  the  witness 
might  be  tested,  was  in  accordance  with 
these  decisions.  At  the  time  of  the  ruling 
it  did  not  appear  how  the  credibility  of  the 
witness  was  to  be  tested.  Therefore  the  de- 
fendants' counsel  should  have  made  a  mo- 
tion to  strike  out  the  answer  of  defendant,  if 
he  regarded  it  as  inadmissible  and  not  re- 
sponsive to  the  ruling  of  his  honor,  the  pre- 
siding judge.  A  similar  question  arose  in 
the  case  of  State  v.  Mills,  79  S.  O.  187,  60  S. 
E.  664,  in  which  this  court  thus  ruled: 

"When  this  objection  was  made,  there  was 
nothing  to  show  that  the  transaction  inquired 
about  was  not  one  tending  to  affect  the  cred- 
ibility of  the  witness.  The  circuit  judge  was 
not  in  error,  therefore,  at  the  time  in  admitting 
the  question.  Had  the  objection  been  made 
or  renewed  when  it  subsequently  appeared  the 
transaction  did  not  tend  to  affect  the  credibil- 


ity of  the  witness,  it  would  have  been  error  to 
allow  the  examination  ■  to  continue.  ♦  ♦  • 
But  the  objection  wais  not  made  at  that  time, 
and  must  therefore  be  considered  waived.'* 

[3]  The.  third  exception  is  as  follows: 

"Because  his  honor,  the  circuit  judge,  erred 
in  refusing  defendants'  motion  for  a  new  trial 
upon  the  ground  that  the  alleged  confessions 
were  obtained  under  duress,  it  being  respect- 
fully submitted  that  all  of  the  testimony  show- 
ed that  the  alleged  confessions  were  obtained 
from  the  defendants  through  the  application  of 
bodily  violence  and  threats  of  death,  the  tes- 
timony being  borne  out  by  the  physical  condi- 
tion of  the  defendant  Franklin  (Gordon,  and  the 
testimony  of  the  state  on  this  point,  by  their 
several  witnesses,  being  that  'the  whipping  was 
not  done  while  they  were  there,'  or  *not  that 
they  knew  of,'  and  in  excluding  defendants'  mo- 
tion for  a  directed  verdict,  on  the  same 
grounds." 

Dr.  O.  A.  Rush,  a  witness  for  the  defense, 
says: 

"I  am  a  practicing  physician  and  surgeon 
at  Hampton.  I  know  this  negro,  Franklin  Gor- 
don. I  was  called  to  the  jail  to  examine  him 
and  found  him  suffering  considerably  with  con- 
tusion of  the  posterior  surface,  that  is,  right 
down  the  side  here  (indicating  to  the  jury) ; 
that  extending  from  right  along  here  (indicat- 
ing to  the  jury)  to  down  about  here,  and  it 
had  every  appearance  that  he  had  been  hit  with 
some  blunt  instrument,  and  he  was  considera- 
bly bruised  and  swollen,  and  there  was  one 
place  along  about  here  (indicating)  that  was 
blistered,  and  also  on  his  arm  there  was  a  sign 
of  that.  I  think  that  the  left  arm  was  worse 
than  the  other  one.  Also  the  left  testicle  was 
badly  swollen.  He  had  some  fever  when  I  ex- 
amined him.  I  gave  him  some  medicine  to  re- 
lieve the  pain,  soreness,  and  suffering.  He  had 
the  appearance  of  having  been  whipped. 


« 


Cross-Bxamination. 

"By  Mr.  Warren:  Q.  In  fact  he  had  been 
whipped,  had  he  not,  Dr.  Rush?  A.  Yes,  sir; 
he  had." 

The  testimony  of  the  defendant  EYanklin 
Gordon  is  supported  by  physical  facts,  and 
the  only  reasonable  inference  from  the  tes- 
timony is  that  confessions  were  extorted 
from  the  other  defendants  likewise  by 
threats  or  violence. 

A  confession  is  not  admissible  unless  it  is 
voluntary,  and  the  question  whether  it  Is 
voluntary  must  be  determined,  in  the  first 
instance,  by  the  presiding  judge;  but  if  the 
only  reasonable  inference  Is  that  it  was  ex- 
torted Ify  threats  or  violence  It  should  be 
excluded.  State  v.  Rogers,  99  S.  C.  504,  83 
S.  Bu  971. 

His  honor,  the  presiding  judge,  erred, 
therefore,  in  refusing  to  exclude  the  confes- 
sions from  the  consideration  of  the  jury. 

New  trial. 

WATTS,  FRASER,  and  OOTHBAN,  JJ., 
ooncnr. 


Ga.) 

(151  Oa.  832) 

FORD  V.  STATE. 


BOWDEN 
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(No.  2238.) 


(Supreme  Court  of  Georgia.    March  16, 1921.) 

(Syllahua  b«/  Editorial  Sfaf.) 

Crjminai  law  ^=s>i  160— Refusal  of  new  trial  af- 
firmed, when  verdict  authorized  by  evidence. 

The  judgment  refusing  a  new  trial  will  be 
affirmed,  when  the  verdict  is  authorized  by  the 
evidence. 

Brror  from  Superior  0>tirt,  (Chatham  Ooun- 
ty;  P.  W.  Meldrlm,  Judge. 

Shorty  Ford,  alias  Julius  Brown,  alias 
Lemon  Wright,  was  convicted  of  crime,  and 
brings  error.   Affirmed. 

A.  R.  Lawton,  Jr.,  and  A.  P.  Adams,  both 
of  Savannah,  for  plaintiff  in  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  of  Savan- 
nah, R.  A.  Denny,  Atty.  Gen.,  and  Graham 
Wright,  Asst  Atty.  Gen.,  for  the  State. 

BECK,  P.  J.  No  error  is  assigned  upon 
any  of  the  court's  rulings  made  i)ending  the 
trial;  but  the  motion  contains  only  the  usual 
general'  grounds,  that  the  verdict  is  con- 
trary to  the  evidence  and  without  evidence 
to  support  it.  Upon  an  examination  of  the 
brief  of  evidence  contained  in  the  record,  it 
appears  that  the  verdict  is  not  unauthorized 
by  the  evidence,  and  the  Judgment  of  the 
court  below  refusing  a  new  trial  is  affirmed. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent. 


(Ul  Qa.  336) 

BOWDEN  V.  STATE.     (No.  2293.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

(Syllabus  hy  the  Court.) 

I.  Crlmiiiai  law  ^=»53l(3)— Evldonoe  held  not 
te  show  oonfession  Involuntary. 

The  record  does  not  disclose  any  evidence 
of  compulsion  used  to  elicit  the  statement  made 
by  the  accused  in  response  to  the  question  as 
to  why  he  Icilled  the  decedent;  nor  does  It 
appear  that  be  was  induced  to  make  the  state- 
ment by  the  hope  of  any  benefit  to  be  derived 
from  making  it. 


2.  Criminal  law  «=>400 (7)— Homicide  ^=d3I6— 
Testimony  that  accused  gave  witness  checks 
cashed  by  decedent  Incompetent  as  secondary; 
admission  not  ground  for  new  trial   where 
other  testimony  of  same  witness  showed  mo- 
tive. 
Testimony  that  the  accused  produced  two 
or  three  checks  for  stated  amounts;  and  hand- 
ed them  to  the  officer  who  had  him  in  charge, 
was  objectionable  and   should  not  have   been 
admitted  over  the  objection  that  no  ground  had 
been  laid  for  the  introduction  of  secondary  evi- 
dence;   but  this  evidence  was  not  of  such  ma- 
teriality as  to  require  the  grant  of  a  new  trial, 
in  view  of  other  evidence  In  the  case. 
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3.  Criminal  law  ^s»570( 2)— Defendant  has  bur- 
den of  proving  insanity  te  reasonable  cer- 
tainty. 

The  court  did  not  err  in  instructing  the 
jury,  upon  the  subject  of  the  defense  of  alleged 
insanity  of  the  accused  at  the  time  of  the  homi- 
cide, that,  "when  the  defendant  sets  up  this 
plea,  the  burden  is  upon  the  defendant  to  sat- 
'isfy  the  minds  of  the  jury  to  a  reasonable  cer- 
tainty.*' 

4.  Criminal  law  ^=»48,  805(l)~Charge  as  to 
woakness  of  mind  substantially  correct;  not 
error  because  of  failure  to  charge  on  delu- 
sional insanity  in  connection  therewith. 

The  court  instructed  the  jury,  in  substance, 
tliat  a  person  of  weak  mind  would  not  be  ex- 
empt from  criminal  responsibility  if  he  had 
sufficient  mental  capacity  to  distinguish  be- 
tween right  and  wrong  and  to  'Understand  that 
his  act  [the  one  he  is  charged  with  committing] 
is  against  the  criminal  laws  of  the  state  of 
Georgia,  *  *  *  and  that  he  is  liable  to  be 
punished  and  held  responsible  therefor.'*  Such 
a  charge  is  not  error.  Nor  was  the  charge 
error  because  it  did  not  contain  in  immediate 
connection  therewitn  a  charge  upon  the  sub- 
ject of  delusional  insanity,  especially  as  the 
evidence  did  not  distinctly  raise  the  issue  as  to 
this  form  of  insanity. 

5.  Criminal  law  ^=:»5I6,  78l(2)-i^tatement  ef 
reasons  for*  killing  decedent  constituting  con- 
fession Justified  charge  thereon. 

There  is  evidence  in  the  case  to  authorize 
the  charge  upon  the  subject  of  confession. 

6.  l-lomlcide  ^s»294(  I )— Failure  to  charge  en 
delusionaJ  Insanity  held  nof  error. 

Under  the  evidence  in  the  case  the  court 
did  not  err  in  omitting  to  charge  upon  the  sub- 
ject of  delusional  insanity.  The  charge  upon 
general  insanity  was  sufficient. 

7.  Sufllciency  of  evidence. 

There  is  evidence  in  the  record  to  support 
the  verdict 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Dave  Bbwden  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Davidson,  Callaway  &  De  Jamett,  of 
Eatonton,  for  plaintiff  in  error. 

Doyle  Campbell,  Sol.  Gen.,  and  A.  Y.  de- 
ment, both  of  Monticello,  R.  A.  Denny,  Atty. 
Gen.,  and  Graham  Wright,  Asst.  Atty.  Gen., 
for  fhe  State. 

BECK,  P.  J.  Dave  Bowden  was  tried 
under  an  indictment  charging  him  with  the 
offense  of  murder,  and  the  Jury  trying  the 
case  returned  a  verdict  of  guilty,  without 
recommendation.  He  was  thereupon  by 
the  court  sentenced  to  be  hanged.  A  mo- 
tion for  a  new  trial  was  made  and  over- 
ruled. 

[1]  1.  A.  J.  W^l^o^*  sheriff,  testified  as  fol- 
lows: 

"I  was  sheriff  at  the  time  this  man  [the  ac- 
cused] was  in  my  charge.    There  was  no  hope 
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of  reward  held  ont  to  him  at  the  time  by  me, 
or  any  one  else,  to  make  a  statement  to  me.  I 
asked  him  why  he  killed  the  woman,  what  the 
trouble  was,  and  be  gave  me  his  pocketbook, 
with  three  checks,  one  for  $30,  one  for  $10, 
and  one  for  $8,  that  had  been  cashed  by  Cindy 
Jackson,  and  he  said  he  had  been  giving  her  a 
good  deal  of  money,  and  she  had  promised  to 
meet  him  seyeral  times,  and  she  had  never 
■done  it,  and  he  couldn't  let  her  treat  him  that 
way.  And  I  think  the  next  day  I  approached 
him  again;  and  he  told  me  he  wouldn't  say  any- 
thing else;  he  would  wait  and  make  his  state- 
ment in  the  courthouse.  His  mental  condition 
seemed  to  be  all  right.  Yes;  he  was  locked 
up  and  in  my  charge  and  under  my  authority. 
When  I  told  him  to  tell  me  what  happened,  if 
he  hadn't  I  wouldn't  have  done  anything  to  him. 
I  don't  know  whether  he  knew  that  or  not." 

This  evidence  was  objected  to  on  the 
ground  that  it  appeared  from  the  testimony 
of  the  witness  biinself  that  the  statement 
made  by  the  prisoner  was  not  voluntary,  and 
that  the  witness,  the  sheriff.  Induced  the 
defendant  to  make  this  statement,  and,  more- 
over, that  the  prisoner  "did  not  know  what 
the  sheriff  would  do  to  him  If  he  did  not 
make  the  statement  to  him  aiter  being  ask- 
ed to  do  so,  and,  farther,  because  the  evi- 
dence does  not  show  that  It  was  not  induc- 
ed by  the  slightest  hope  of  benefit  or  the  re- 
motest fear  of  Injury,"  and  for  the  farther 
reason  that  the  Introduction  of  the  evidence 
was  an  attempt  upon  the  part  of  the  state 
to  prejudice  and  bias  the  minds  of  the  jury 
on  the  Idea  that  a  confession  had  been  made 
by  the  accused.  There  Is  no  merit  In  the  ob- 
jections stated.  So  far  as  the  record  dis- 
closes, the  statement  made  by  the  defendant 
was  voluntary.  The  accused  had  the  priv- 
ilege of  further  examination  of  the  witness 
in  order  to  adduce  any  drcumstanoes  show- 
\nfi  inducement  or  compulsion  used  to  elldt 
the  statement  made  by  the  defendant 

[2]  2.  The  testimony  that  the  accused 
handed  to  the  sheriff  three  checks*  one  for 
$30,  one  for  $10,  and  one  for  $8,  that  had 
been  cashed  by  Cindy  Jackson,  the  decedent, 
should  not  have  been  admitted  over  the  ob- 
jection that  the  three  checks  were  the  high- 
est and  best  evidence,  and  that  testimony  In 
reference  to  them  was  Inadmissible,  as  no 
ground  for  introducing  secondary  evidence 
had  been  laid.  But  we  do  not  thinly  that 
this  evidence  was  of  such  materiality  as  re- 
quires the  grant  of  a  new  trial,  although  it 
was  of  some  materiality.  The  other  evi- 
dence given  in  this  connection,  which  was 
unobjectionable,  shows,  if  credible,  that  the 
defendant  claimed  that  he  had  been  giving 
Cindy  Jackson,  the  woman  whom  he  killed 
"a  good  deal  of  money,  and  she  promised  to 
meet  him  several  times  and  she  never  done 
it,  and  he  could  not  let  her  treat  him  that 
way."  If  the  giving  of  the  checks  to  the 
woman  and  her  failure  to  comply  with  her 
promises  of  meeting  the  accused  tended  to 
to  show  motive,  motive  of  that  character,  as 
far  at  is  could  explain  the  homicide,  was 


shown  by  the  testimony  which  was  perfect- 
ly competent,  coming  from  the  mouth  of  the 
same  witness,  that  the  accused  ''had  given 
her  a  good  deal  of  money." 

[3]  8.  The  defendant  in  the  case  admitted 
the  fact  of  the  shooting  and  killing,  but  sot 
up  the  defense  that  he  did  not  have  suffideut 
mental  capacity  to  render  him  responsible 
for  the  act  under  the  criminal  law;  and 
the  court.  In  reference  to  this  ccmtention, 
charged  the  jury,  that — 

"When  the  defendant  sets  up  this  plea,  the 
burden  is  upon  him  to  satisfy  the  minds  of  the 
jury  to  a  reasonable  certainty  that  the  defense 
is  true." 

Movant  assigns  error  upon  this  charge, 
contending  that  It  required  a  higher  degree 
of  proof  than  that  required  by  law,  and  that 
the  court  should  in  this  connection  have  im- 
posed .upon,  the  defendant  no  other  burden 
than  that  of  eBtablishlng  this  theory  of  the 
defense  by  a  preponderance  of  the  evidence. 
A  similar  question  to  the  one  here  raised 
has  been  dLscussd  In  prior  decisions  made 
by  this  court,  and  it  has  been  held  that 
charges  substantially  the  same  as  the  one 
here  criticized  were  not  error.  In  the  case  of 
Beck  V.  State,  76  6a.  452,  it  was  said: 

"There  was  no  error  in  charging  that  the  law 
presumes  every  person  to  be  of  sound  mind, 
and  the  burden  is  upon  the  defendant  to  satisfy 
the  jury,  by  evidence,  to  a  reasonable  certainty, 
that  he  was  not  of  sound  mind  at  the  time  of 
the  commission  of  the  act." 

And  in  the  case  of  Hobbs  v.  States  8  Ga. 
App.  63,  68  S.  B.  515,  it  was  held: 

"There  is  no  merit  in  the  exception  to  the 
Instmctions  of  the  trial  judge  upon  the  anbject 
of  insanity.  As  every  person  is  presumed  to 
be  sane,  the  burden  of  proving  insanity  or  idiocy 
rests  upon  the  defendant,  and  the  insanity  or 
idiocy  need  not  be  established  beyond  a  rea- 
sonable doubt,  but  only  to  the  reasonable  satis- 
faction of  the  jury." 

[4]  4.  The  court  charged  the  jury  further 
upon  the  subject  of  insanity  and  criminal 
responsibility: 

*'If  a  man  has  reason  snfBcient  to  distinguish 
botween  right  and  wrong  in  relation  to  a  par-  ■ 
ticular  act  about  to  be  committed,  and  has  suffi- 
cient mental  capacity  at  the  time  to  under- 
stand such  act  is  wrong  and  in  violation  of 
the  criminal  laws  of  the  land,  and  he  will  be 
punished  for  the  commission  of  such  an  act. 
then  he  would  be  criminally  responsible  for  such 
an  act:  that  is,  the  law  does  not  say,  except 
to  give  the  jury  the  definition  of  where  a  man 
would  be  responsible,  and  where  he  would  not 
be  responsible.  Although  a  man  may  have  a 
weak  intellect,  although  his  mind  may  not  be 
very  strong,  yet  the  law  says  that,  if  he  has 
sufficient  mental  capacity  to  distinguish  between 
right  and  wrong  and  to  understand  the  act  he 
is  about  to  commit  is  against  the  criminal  laws 
of  the  state  of  Georgia,  and  If  he  comprehends 
at  the  time  that  such  act  is  wrong  and  against 
tEe  laws  of  the  state  of  Georgia,  and  if  he 
commits  an  act  of  that  kind  he  is  liable  to  bt 
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punished  and  held  responaible  therefor,  under 
those  circumstances  the  law  says  he  would 
have  sufficient  mental  capacity  to  be  responsible 
for  his  mental  acts." 


The  charge  In  itself  was  substantially 
correct  and  applicable  to  the  Issues  of  the 
case;  and  the  fact  that  the  court  did  not 
charge  some  other  principle  of  law  In  conr 
nectlon  therewith  Is  not  a  valid  ground  of 
criticism  upon  the  charge  as  actually  given. 

[6]  5.  Error  is  assigned  upon  the  charge 
of  the  court  relating  to  confessions,  upon 
the  ground  that  there  is  no  evidence  author- 
izing a  charge  upon  that  subject.  The  sher- 
iff of  the  county,  A«  J.  Walton,  testified: 

''I  asked  him  about  the  killing,  what  caused 
the  killing,  and  why  he  killed  the  woman,  and 
fie  said  he  had  given  her  a  lot  of  money,  and 
be  gave  me  three  checks,  one  for  $30,  one  for 
^10,  and  one  for  $8,  and  he  said  she  had  prom- 
ised to  meet  him  several  times  and  had  never 
done  it,  and  he  couldn't  stand  to  be  swindled 
out  of  his  money  in  such  way.  After  I  asked 
/lim,  he  made  that  statement  to  me  voluntarily. 
I  didn't  tell  him  it  would  be  best  for  him  to 
make  it  or  hold  out  any  inducement  to  him  to 
make  it.  I  didn't  make  any  threats  against 
him;  he  jnst  answered  my  questions  volun- 
tarily. •  •  ♦  He  didn't  mention  it  until  I 
asked  him  about  it.  He  was  in  jail,  and  I  had 
him  locked  up  in  a  cage.  I  asked  him  why  he 
did  it,  and  he  told  me.  *  *  *  I  was  sheriff 
at  the  time  this  man  was  in  my  charge.  *  ^  * 
I  asked  him  why  he  killed  the  woman,  and  what 
tHe  trouble  was." 


And  this  is  followed  by  a  statement  which 
is  substantially  repetitions  of  the  preceding 
answer  of  the  accused  to  this  question.  The 
admissibility  of  this  evidence  has  been  ruled 
upon  above;  and  it  was  held  that  it  was 
admissible.  With  this  evidence  in,  the  court 
was  authorized  to  charge  upon  the  subject 
of  confession.  When  the  witness  asked  the 
defendant  why  he  killed  the  woman,  and 
he  answered  that  he  did  it  for  certain  rea- 
sons, stating  them,  this  amounted  to  a  con- 
fession. Jones  V.  State,  130  Ga.  274,  60  S. 
E.  840;  Thompson  v.  State,  147  Ga.  745,  00 
S.  E.  292.  It  follows  that  a  charge  upon  the 
subject  of  confession  was  proper;  especial- 
ly as  it  contained  the  usual  caution  that  the 
jury  would  not  consider  the  evidence  unless 
they  found  that  it  was  freely  and  volun- 
tarily made,  without  being  induced  by  an- 
other by  the  slightest  hope  of  reward  or  the 
remotest  fear  of  punishment 

[6]  6.  The  court  did  not  err  in  this  case, 
especially  in  the  absence  of  a  written  re- 
quest, in  failing  to  charge  upon  the  subject 
of  delusional  insanity.  We  have  carefully  ex- 
amined the  record  and  the  testimony  of  all 
the  witnesses,  and  the  evidence  does  not 
raise  the  distinct  issue  of  delusional  insanity 
or  show  that  the  defendant  was  afflicted 
with  that  form  of  insanity  at  the  time  of 


the  homicide,  or  that  he  had  been  laboring 
under  that  form  of  insanity  In  the  past. 
There  Is  some  evidence  of  his  general  In- 
sanity, and  upon  that  subject  the  court 
charged, 

[7]  7.  There  is  some  evidence  to  support 
the  verdict 

Judgment  affirmed. 

All  the  Justfces  concur,  except  GE20BGB, 
J.,  absent 


(151  Oa.  a42) 
CALLAWAY  v.  STATE.     (No.  2304.) 

(Supreme  Gonrt  of  Georgia.    March  16,  1021.) 

(Syllabus  hy  ike  Oouri,) 

i.  Criminal  law  ^=»5II(2),  829(10)— Inst  mo- 
tion on  corroboration  of  aooomplloe  held  oor- 
reot  and  requested  Instmotlon  properly  re- 
fused. 

Upon  the  subject  of  the  necessity  of  corrob- 
orating evidence  and  circumstances  where  the 
testimony  of  an  accomplice  with  corroboration 
is  relied  upon  by  the  state  for  conyiction,  the 
court  instructed  the  jury,  in  substance,  that 
the  corroborating  evidence  must  be  such  aa 
tends  to  connect  the  defendant  with  the  per- 
petration of  the  crime  and  to  show  his  partici- 
pation therein.  This  was  a  correct  charge  upon 
this  subject;  and  the  court  did  not  err  in  re- 
fusmg  to  give  a  charge,  requested  in  writing, 
which  stated  a  rule  upon  this  subject  correctly 
(if  properly  considered),  1>ot  with  less  preci- 
sion and  exactness  than  the  rule  stated  hi  the 
charge. 

2.  Criminal  law  <Ss»778(ll)»EvldonGe  held  to 
warrant  Instmotlon  on  flight 

There  was  sufficient  evidence  on  the  sub- 
ject of  the  flight  of  the  accused  to  authorize 
a  charge  upon  that  subject. 

3.  instruction  not  misleading. 

The  other  part-  of  the  charge  excepted  to 
states  a  principle  of  law  substantially  correct; 
and,  while  the  language  employed  is  somewhat 
inapt,  it  did  not  obscure  the  meaning  of  the 
court,  nor  could  it  have  misled  the  jury. 

4.  Homiolde  ^=»250— Evidenoe  held  to  support 
conviction  of  murder. 

The  evidence  in  the  case  was  sufficient  to 
authorize  the,  verdict. 

(Additional  SyUaJtus  hy  EdiioHdl  Siaft.) 

5.  Criminal  law  ^s>784 (7)— instruction  on  cir- 
cumstantial evidence  held  oorreot  and  oom- 
piete. 

An  instruction  that  where  the  evidence  ad- 
duced to  show  guilt  was  circumstantial  the  jury 
could  not  convict  unless  the  proven  facts  were 
not  only  consistent  with  the  hypothesis  of  guilt, 
but  ezdude  every  other  reasonable  hypothesis, 
and  that,  in  other  words,  where  circumstantial 
evidence  alone  was  relied  on,  if  there  was  any 
reasonable  conclusion  to  be  drawn  from  the 
evidence  consistent  with  his  innocence,  it  was 
the  duty  of  the  jury  to  acquit,  was  correct 
and  complete. 
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6.  Criminal  law  ^=»780 (4)— Instruction  too  fa^ 
vorable  to  accusod  If  requiring  olroumatanc- 
68  corroborating  accomplice  to  lead  conclu- 
sively to  Inference  of  guilt. 

A  requested  iDstructioD  that  corroboratiiig 
circumstances  must  be  such  as,  independently 
of  the  testimony  of  the  accomplice,  would  lead 
to  the  inference  of  guilt,  and  must  in  some  way 
connect  defendant  with  the  criminal  act,  it 
meaning  that  the  corroborating  circumstances 
must  lead  conclusively  to  the  inference  of  guilt, 
was  too  favorable  to  accused. 

7.  Criminal  law  (^=:>780 (4)— Requested  instruc- 
tion as  to  sufficiency  of  circumstances  cor- 
roborating evidenoe  held  erroneous. 

An  instruction  that,  whether  offered  as  the 
sole  proof  of  guilt  or  in  corroboration  of  an  ac- 
complice, the  evidence,  when  alone  relied  on, 
must  be  sufScient  to  satisfy  the  jury  of  the  guilt 
of  accused  to  the  exclusion  of  every  other  rea- 
sonable supposition,  was  properly  refused  as 
requiring  that  the  corroborating  evidence  be  in 
itself  sufficient  to  exclude  every  reasonable 
hypothesis  other  than  that  of  guilt. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  John  D.  Humphries,  Judge. 

Marvin  Callaway  was  convicted  of  murder, 
and  be  brings  error.    Affirmed. 

H.  A.  Allen,  of  Atlanta,  for  plaintiff  In  er- 
ror. 

Jno.  A.  Boykin,  Sol.  Oen.,  of  Atlanta,  and 
K.  A.  Denny,  Atty.  Gen.,  and  Graham  Wright, 
Asst.  Atty.  Gen.,  for  the  State. 

BECK,  P.  J.  Marvin  Callaway  was  con- 
Aicted  of  the  murder  of  Mack  Herndon,  and 
was  recommended  .to  life  imprisonment  In 
the  penitonflary.  He  made  a  motion  for  new 
trial,  which  was  overruled,  and  he  excepted. 

[1]  1.  On  the  trial  of  the  case  the  state 
relied  upon  the  testimony  of  the  accomplice 
who  had  been  convicted  of  the  crime  with 
which  the  defendant  was  charged,  and  upon 
corroborating  evidence;  and  the  defendant's 
counsel  at  the  trial  in  due  time  submitted  to 
the  court  the  following  request  to  charge: 

''Corroborating  circumstances  must  be  such 
as,  independently  of  the  testimony  of  the  ac- 
complice, would  lead  to  the  inference  of  the 
guilt  of  the  accused,  and  must  in  some  way 
connect  the  defendant  with  the.  criminal  act 
While  it  is  true  that  the  sufficiency  of  circum- 
stances offered  for  the  purpose  of  corrobora- 
tion is  a  matter  for  determination  by  the  jury, 
and  the  law  cannot  lay  down  a  rule  to  measure 
the  extent  of  corroboration  necessary,  still, 
where  the  only  witness  in  a  felony  case  is 
confessedly  an  accomplice,  the  corroborating 
circumstances  are  not  sufficient  to  dispense 
with  another  witness,  unless  they  are  such  afl 
to  connect  the  defendant  with  the  crime.  It 
is  not  sufficient  for  a  witness  to  corroborate 
as  to  time,  place,  and  circumstances  of  a  trans- 
action, if  there  is  nothing  except  the  state; 
ment  of  the  accomplice  to  show  any  connection 
of  the  prisoner  therewith;  and  facts  which 
merely  place  upon  the  defendant  a  grave  sus- 
picion of  guilt  are  not  sufficient.    Whether  of- 


fered ti€  the  sole  proof  of  guilt,  or  In  corrob- 
oration of  an  accomplice,  the  general  rule  ap- 
plies that,  where  circumstantial  evidence  alone 
is  relied  upon,  it  must  be  sufficient  to  satisfy 
the  jury  of  the  guilt  of  the  accused  to  the  ex- 
clusion of  every  other  reasonable  supposition." 

The  court  refused  to  give  this  charge,  but 
did  charge  as  to  the  necessity  of  corroborat- 
ing evidence  as  follows : 

"Usually  the  testimony  of  a  single  witness  is 
sufficient  to  establish  a  fact.  There  are  cer- 
tain exceptions  in  law  to  this  rule.  One  of 
these  exceptions  obtains  in  cases  of  felony; 
and  this  is  a  felony  charged  against  the  de- 
felidant  in  this  case.  The  jury  would  not  be 
authorized  to  convict  upon  the  testimony  ol  an 
accomplice  alone,  unless  that  accomplice's  tes- 
timony is  corroborated  by  other  evidence  in 
the  case,  either  direct  or  circumstantial.  While 
it  is  true  that  the  sufficiency  of  the  circumstanc- 
es for  the  purpose  of  corroboration  is  a  matter 
for  determination  of  the  jury  and  the  law  can- 
not lay  down  a  rule  to  measure  the  extent 
of  corroboration  necessary,  still,  where  the 
only  witness  is  an  accomplice,  the  corroborating 
circumstances  referred  to  must  be  such  as  to 
connect  the  defendant  with  the  perpetration  of 
the  crime  and  tend  to  show  his  participation 
therein.*' 

[6]  This  charge  of  the  court  states  com- 
pletely and  accurately  the  rule  as  to  the 
necessity  of  corroborating  evidence  where 
the  testimony  of  an  accomplice,  with  corrob- 
oration, is  relied  upon  for  conviction.  The 
court  had  already  charged  the  Jury  that 
where  the  evidenoe  adduced  by  the  state  to 
show  guilt  was  circumstantial  in  its  charac- 
ter, before  the  Jury  would  be  authorized  to 
convict  "the  proven  facts  must  not  only  be 
consistent  with  the  hypothesis  of  guilt,  but 
should  exclude  every  other  reasonable  hy- 
pothesis save  that  of  the  guilt  of  the  accused. 
♦  ♦  ♦  In  other  words,  where  circumstan- 
tial evidence  alone  Is  relied  on  for  convic- 
tion if  there  is  any  reasonable  conclusion  to 
be  drawn  from  such  evidence  consistent  witii 
his  innocence  it  is  the  duty  of  the  Jury  to 
give  the  defendant  the  benefit  of  such  con- 
clusion and  acquit  him."  This  charge  of  the 
court  upon  the  subject  of  circumstantial  ev- 
idence and  the  necessity  for  corroborating 
evidence  before  the  Jury  could  convict  on  the 
testimony  of  an  accomplice,  stated  both  rules 
correctly  and  completely. 

[6]  If  the  rule  upon  the  subject  of  oorrob- 
orating  evidence,  that  "corroborating  cir- 
cumstances must  be  such  as,  independently 
of  the  testimony  of  the  accomplice,  would 
lead  to  the  inference  of  the  guilt  of  the  ac- 
cused, and  must  in  some  way  connect  the 
defendant  with  the  criminal  act,"  is  a  strong- 
er rule  in  favor  of  the  defendant  and  means 
more  than  the  rule  laid  down  by  the  court 
in  the  charge  actually  given,  then  the  charge 
given  by  the  court  is  the  better  rule.  Be- 
cause, if  the  expression  "corroborating  dr- 
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curostances  must  be  such  as,  independently 
of  the  testimony  of  the  acK^omplice  would 
lead  to  the  inference  of  the  guilt  of  the  ac- 
cused/' means  that  they  must  be  such  as  to 
lead  conclusively  to  the  inference  of  the  guilt 
of  the  accused,  then  that  rule  is  too  strong 
in  favor  of  the  accused.  It  is  probable  that 
where  the  Court  of  Appeals  and  the  Supreme 
Court  have  used  and  approved  that  part  of 
the  charge  embodied  in  the  written  request, 
and  now  under  consideration,  they  meant  by 
it  to  state  in  different  language  the  rule 
laid  down  in  the  court's  charge;  because, 
upon  this  subject,  the  case  of  Childers  v. 
State,  52  6a.  106,  lays  down  the  rule  that 
has  been  followed  in  other  decisions  where 
the  same  subject  is  involved.  There  it  is 
said: 

"The  rule  is,  and  ought  to  be,  that  some  facts 
must  be  shown  by  other  witnesses  tending  to 
show  the  guilt  of  the  person  on  trial." 

And  in  the  headnote  in  that  case  it  is 
said: 

"In  a  case  of  felony,  where  the  only  witness 
implicating  the  prisoners  in  the  crime  was  him- 
self avowedly  guilty,  the  corroborating  circum- 
stances necessary  to  dispense  with  another  wit- 
ness must  be  such  as  go  to  connect  the  prisoner 
with  the  offense,  and  that  it  is  not  sufficient 
that  the  witness  is  corroborated  as  to  the  time^ 
place,  and  circumstances  of  the  transaction,  if 
there  be  nothing  to  show  any  connection  of 
the  prisoners  therewith,  except  the  statement 
of  the  accomplice.' 


I* 


The  opinion  in  that  case  was  agreed  to  by 
two  Justices.  Chief  Justice  Warner  dissent- 
ed, and  in  the  course  of  an  elaborate  dissent- 
ing opinion  he  said: 

'*The  statute  does  not  require  that  the  cor- 
roboration of  the  accomplice's  testimony  sball 
be  restricted  to  any  particular  points  in  the 
case,  and  to  what  particular  points  sball  the 
court  restrict  it?  What  shall  be  the  extent 
of  the  corroborating  circumstances?  Shall  the 
court  confine  it  to  the  corpus  delicti,  or  to 
the  identity  of  the  parties  charged,  or  to  the 
main  elements  which  constitute  the  offense? 
If  so,  then  there  would  be  no  necessity  for 
introducing  an  accomplice  in  any  case;  the 
facts  could  be  estabUshed  without  his  testi- 
mony." 

[7]  But  the  rule  laid  down  by  the  majority 
has  obtained  and  now  prevails.  The  lan- 
guage employed  by  Judge  McCay  in  the 
Childers  Case  in  stating  the  rule  is  some- 
times varied,  but  the  language  of  that  case 
is  the  best  statement  of  the  rule.  And  any 
language  that  is  more  favorable  to  the  ac- 
cused than  that  used  in  the  Childers  Case  ia 
stating  a  doctrine  more  favorable  to  the  ac- 
cused than  is  sound.  Besides,  the  court 
might  well  have  refused  to  give  the  written 
request  in  charge,  because  it  is  in  part  clearly 
erroneous.  In  the  request  is  embodied  the 
following  proposition  of  law : 


"Whether  offered  as  the  sole  proof  of  guilt 
or  in  corroboration  of  an  accomplice,  the  gen- 
eral rule  appUes  that  where  circumatantial 
evidence  alone  is  relied  upon  it  must  be  suffi- 
cient to  satisfy  the  jury  of  the  guilt  of  the 
accused  to  the  exclusion  of  every  other  reason- 
able supposition." 

Such  a  charge  would  have  been  manifest 
error,  for  it  would  have  required  that  the 
corroborating  evidence,  if  circumstantial  in 
its  nature  (as  it  was  here),  should  in  itself 
be  sufficient  to  exclude  every  other  reason- 
able hypothesis  than  that  of  the  defendant's 
guilt 

[2]  2.  The  court  charged  the  jury  upon 
the  subject  of  the  flight  of  the  accused  short- 
ly after  the  commission  of  the  crime  charged. 
The  correctness  of  the  charge  as  a  rule  of 
evidence  is  not  challenged,  but  its  appiica- 
bility  is  denied;  movant  contending  that  no 
evidence  adduced  ui)on  the  trial  authorized 
the  instructions  upon  this  subject  The  rec- 
ord does  not  support  this  contention,  for  it 
contains  testimony  of  two  police  officers 
showing  that  on  the  day  after  the  killing  of 
Hemdon  search  was  made  for  the  defendant 
in  or  near  the  dty  of  Atlanta,  and  that  he 
was  not  found.  It  was  also  discovered  that 
on  the  day  after  the  homicide  he  had  gone  to 
the  naval  recruiting  office,  where  he  had 
previously  made  application  to  be  allowed  to 
enlist,  and  there  learned  that  his  application 
had  been  refused;  that  shortly  theireafter 
it  was  learned  that  the  defendant  was  in 
Monroe,  Vs.,  and  a  member  of  the  police 
force  of  Atlanta  went  to  Monroe  and  re- 
turned with  the  accused  on  September  13th, 
two  weeks  after  the  homicide.  The  officer 
testifying  as  to  these  facts  testified  further: 

"I  asked  him  how  many  days  it  took  him  to 
make  it  over,  and  he  said  he  made  it  pretty 
quiqk  on  account  of  some  peach  train,  or  cat- 
tie  train;  made  it  across  pretty  quick;  that 
he  was  on  that;  while  he  was  in  jail  he  got  out 
of  his  cage  twice,  he  told  me.  *  *  •  Said 
he  took  a  piece  of  steel  out  of  his  shoe  here; 
told  me  how  he  done  it  *  *  *  Said  he  made 
a  key  to  the  door,  there  was  a  padlock  on  it, 
and  unlocked  the  door  and  came  out" 

There  was  sufficient  evidence  on  the  sub- 
ject of  flight  to  authorize  a  charge  on  that 
subject  The  weight  of  the  circumstances 
was*  for  detennination  by  the  jury. 

[3]  3.  The  other  part  of  the  charge  ex- 
cepted to  states  a  principle  of  law  substan- 
tially correct:  and,  while  the  language  em- 
ployed is  somewhat  inapt  it  did  not  obscure 
the  meaning  of  the  court  nor  could  it  have 
misled  the  jury. 

[4]  4.  The  ground  of  the  motion  for  new 
trial  raising  the  contention  that  the  evidence 
was  insufficient  to  authorize  the  conviction 
is  strongly  urged  in  the  brief  and  argument 
of  counsel.  The  testimony  of  the  accomplice 
was,  in  part,  that  on  the  same  day  as  that 
on  which  the  homicide  was  committ^  he 
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6aw  Callaway  In  the  neighborhood  of  the 
factory,  the  exact  situation  being  described 
by  references  to  certain  streets  and  bridges 
near  the  factory;  that  while  he  and  the  ac- 
cused were  waiting  there  they  were  Joined 
by  another  person,  Charles  Powers ;  that  the 
defendant  handed  the  witness  a  piece  of  iron 
pipe,  instructing  him  to  strike  an  iron  tank 
on  a  flat  car  as  a  signal  if  any  one  approach- 
ed ;  that  Callaway  said  he  and  Powers  were 
going  up  to  the  factory  to  get  a  little  money 
from  the  watchman,  this  place  being  about 
40  feet  from  the  factory  in  which  the  deced- 
ent was  watchman;  that  upon  leaving  the 
witness  the  accused  and  the  other  person 
went  up  the  railroad  to  the  end  of  the  South- 
em  Furniture  Company's  building  (the  build- 
ing in  which  the  murder  was  committed); 
and  that  they  took  the  inside  of  a  fence 
near  the  factory  and  went  to  a  certain  win- 
dow, and  then  went  in.  The  witness  states 
they  were  to  give  him  a  dollar  apiece  for 
watching.  After  they  effected  an  entrance 
through  the  window,  some  one  in  the  build- 
ing hoUoaed,  and  the  witness  ran.  Some 
one  In  the  building  said,  '*0,  Lordy,"  and 
the  witness  ran  up  Marietta  street  The 
meeting  of  the  three  was  about  half  past 
5  or  6  o'clock  in  the  evening.  There  was 
evidence  to  authorize  a  finding  that  the  hom- 
icide took  place  between  6  and  8  o'clock  p.  m. 
Wilaiess  saw  the  accused  afterwards  that 
evening  at  a  show,  and  he  had  two  five-dollar 
bills  and  five  ones  in  money.  In  substance, 
his  testimony  was  that  he  was  an  accomplice; 
that  the  accused  met  him  at  a  place  near  the 
factory  at  about  6  o'clock  in  the  evening; 
that  he  entered  the  factory  building  of  the 
Southern  Furniture  Company  with  the  ex- 
press purpose  of  robbing  the  night  watch- 
man there ;  that  soon  after  the  accused  and 
another  party  entered  the  factory  through  a 
window  a  voice  was  heard  crying  out,  and 
that  shortly  thereafter  the  defendant  was 
seen  by  the  witness,  the  accomplice,  to  have 
a  stated  sum  of  money— $15.  Such  facts 
proved  by  another  than  an  accomplice  would 
have  authorized  a  conviction  of  the  accused. 
But  before  the  accused  could  be  convicted 
upon  this  testimony,  inasmuch  as  the  wit- 
ness was  already  proved  to  be  an  accomplice, 
corroborating  evidence  was  necessary;  and 
we  must  look  to  the  testimony  of  other  wit- 
nesses not  connected  with  the  crime  to  find 
this. 

It  is  shovTu  by  the  testimony  of  other  wit- 
nesses in  the  case  that  the  accomplice,  Berry- 
hill,  and  the  accused,  Callaway,  had  both 
been  employed  In  the  factory  of  the  South- 
em  Furniture  Company.  They  had  left  that 
employment  some  time  before  the  commis- 
sion of  the  homicide  for  which  Callaway  was 
on  trial.  Hemdon  was  killed  on  the  evening 
of  Friday,  August  29th;  on  Thursday  before 
the  homicide  he  was  seen  in  the  factory,  ac- 
cording to  the  testimony  of  a  witness  intro- 


fduced  by  the  state  making  inquiries  as  to 
whether  certain,  acquaintances  of  his  were 
still  in  the  factory  or  not,  and  making  re- 
marks which  seom  to  have  no  particular  sig- 
niflcanca;  but  he  also  inquired  who  was 
night  watchman  at  that  tinie,  and  was  in- 
formed that  it  was  Mack  Hemdon,  a  negro 
man,  who  is  referred  to  In  the  evidence  by 
some  of  the  witnesses  as  "old  man  Mack,"  or 
"old  man  Mack  Herndon.'^  One  of  the  wit- 
nesses testified  that  he  was  in  his  60*8  or 
70*8 ;  another  witness  stated  that  he  was  50 
or  eo  years  of  age.  The  Jury  were  authoriz- 
ed to  find  that  he  was  an  old  negro  man. 
On  Friday  evening  the  employ^  of  the  fac- 
tory were  paid  off,  and  the  Jury  might  have 
inferred  from  this  that  the  accused  knew 
that  this  was  the  day  on  which  the  employte 
received  their  pay,  and  that  therefore  the 
night  watchman  would  be  in  possession  of 
some  money. 

Tliere  was  other  evidence  tending  to  show 
that  the  accused  contemplated  leaving  the 
city,  had  made  application  for  enlistment  In 
the  navy  and  went  on  the  morning  after  the 
homicide  to  the  recruiting  office  to  know 
whether  his  application  had  been  acted  on, 
and  there  found  that  It  had  been  refused. 
There  is  evidence  of  search  made  by  police 
officers  for  the  accused ;  that  he  could  not  be 
found  about  the  dty;  his  home  was  In  the 
suburbs,  and  they  went  to  his  home,  but 
were  informed  that  he  was  not  there.  About 
ten  days  or  two  weeks  after  the  homicide  it 
was  learned  that  he  was  in  Monroe,  Va.  He 
had  stolen  a  ride  on  a  freight  train,  and  in 
that  way  made  the  trip  to  Virginia.  He  had 
a  piece  of  iron  in  bis  shoe,  according  to  his 
own  statement,  that  he  could  use  to  pick  a 
lock  and  escape  from  a  Jail.  One  witness 
stated  that  he  saw  the  accused  In  the  fac- 
tory on  Thursday  before  the  crime  was  com- 
mitted, and  when  the  accused  saw  him,  the 
witness,  he  turned  back  into  another  door. 
The  statement  of  the  accused  is  very  meager. 
In  the  brief  of  counsel  he  is  referred  to  as  a 
15  year  old  boy.  One  of  the  witnesses  tes- 
tified that  he  was  16  or  17  years  of  aga  At 
any  rate,  he  was  a  mere  youth.  This  fact, 
and  the  fact  that  the  accused  may  have  been 
laboring  under  embarrassment  and  excite- 
ment at  the  time  of  making  his  statement, 
may  be  considered  tn  reading  his  statement 
That  statement  in  full  is  as  follows : 


**i 


'Gentlemen,  I  used  to  live  in  Baxter,  Ga^ 
and  I  came  from  Baxter  to  Atlanta,  and  then 
my  father  had  been  dead  seven  years  and  I 
never  have  been  to  school  much  in  my  life; 
and  this  statement  from  Francis  Berry  hill,  he 
said  I  would  kill  him  if  he  swore  against  me. 
I  didn't  tell  him  nothing  of  the  kind.  Gentie- 
men,  I  didn't  have  anything  to  do  with  this 
killing,  none  whatsoever.  Gentlemen,  I  am 
innocent  of  this  crime.  My  aunt  Claudia  gave 
me  $20,  and  I  started  for  Washington  and  I 
got  as  far  as  Monroe,  Ya.,  and  they  caught  me 
for  hoboing  and  locked  me  up  and  kept  me  on* 
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til  the  officers  come  and  got  me  and  bronght  me 
back  to  Atlanta.  Gentlemen,  that  is  all  I 
have  got  to  say." 

It  is  pertinent  to  obserre  that  there  is 
nothing  in  the  statement  to  account  for  the 
whereabouts  of  the  accused  at  the  time  the 
crime  with  whldi  he  was  charged  was  com- 
mitted. It  will  also  be  observed  that  he 
says  In  his  statement  that  his  aunt  had  giv- 
en him  $20,  and  he  started  for  Washington 
and  got  as  far  as  Monroe,  Va.  There  was 
no  evidence  offered  to  show  that  the  aunt 
referred  to  had  actually  given  him  the  sum 
of  money  stated.  The  facts  relied  upon  as 
corroboration  may  be  trifling  when  viewed 
by  themselves  and  separately  from  the  entire 
case;  but  the  jury  had  the  right  to  con- 
sider all  the  facts  and  to  consider  them  in 
their  relations  one  to  another,  and  to  deter- 
mine whether  or  not,  considering  the  facts 
and  comparing  them  in  their  proper  setting, 
under  the  evidence  adduced,  they  tended  to 
connect  the  defendant  with  the  commission 
of  the  crime  and  were  a  sufficient  corrobora- 
tion of  the  evidence  of  the  accomplice  to  au- 
thorize a  conviction  of  the  accused  under 
the  law  as  given  them  by  the  court. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE,  J., 
absent. 


(26  Oa.  App..  496) 

COLLIER  V.  8CH0ENBERG.     (No.    11772.) 

(Court  9t  Appeals  of  Georgia,  Division  No.  2. 

Biarch  16,  1921.) 

(SyUdhus  ly  iKe  Court.) 

I.  Evidence    ^s»12l(2)— PrinclpaJ    and    aneiit 
<S==>22(2),  23(1,  2)— Aaency  may  be  establish- 
ed by  principal's  declarations;    agent's  dec- 
larations not  admissible  of  themselves;   may 
be  proved  by  circumstances,  apparent  rda- 
tions,  and  conduct;  agent's  declarations  may 
be  admissible  as  res  gesta. 
The  fact  of  agency  may  be  established  by 
declarations    of    the    alleged    prindpaL     Tay- 
lor V.  Yonng  &  Co.,  21  Ga.  App.  40 (la),  93 
S.  E.  558.     Declarations  of  an  alleged  agent 
are    not   by    themselves    admissible    to    prove 
agency,  but  it  may  also  be  established  by  prov- 
ing circumstances,  apparent  relations,  and  the 
conduct  of  the  parties;  and  where  the  extrane- 
ous circumstances,  independently  of  and  with- 
out regarid  to  the  declarations  of  the  agent  him- 
self, dearly  tend  to  establish  the  fact  of  his 
agency,   his   declarations,   though   inadmissible 
if  standing  alone,  may,  as  a  part  of  the  res 
fcsts  of  the  transaction,  be  considered.    Wil- 
liams &  Bro.  V.  King  Hardware  Co.,  25  Ga. 
App.  680,  104  S.  E.  454,  and  cases  dted;  Cable 
Co.  V.  Walker,  127  Ga.  65,  56  S.  E.  108;   Mar- 
tin &  Hides  V.  Bridges  &  Jelks  Co.,  18  Ga. 
App.  24  (2),  88  S.  E.  747;  White  Sewing  Ma- 
chine Co.  V.  Horkan,  7  GbL  App.  283(3),  285, 
66  S.  E.  811;    Heitmann  v.  Commercial  Bank 
of  Savannah,  7  Ga.  App.  740,  743,  68  S.  E.  51; 
Rmall   V.  Williams,   87  Ga.  681(2),  13   S.   E. 


589;  Hall  v.  Mize,  142  Ga.  395(2),  83  S.  E. 
92;  Fowler  v.  Parks,  138  Ga.  786(2),  76  S. 
B.  85;  Hood  v.  Hendrickson,  122  Ga,  795(2), 
50  S.  E.  994;  Napier  v.  Strong,  19  Ga.  App. 
401,  409,  91  S.  B.  579.  Applying  the  foregoing 
principles  of  law  to  the  evidence  in  this  case, 
the  jury  were  authorized  to  find  that  the  fact 
of  agency  had  been  established. 

2.  IMaster  and  servant  ^s»832 (4)— Instruction 
held  to  state  servant's  sets  must  be  within 
scope  of  master's  business. 

The  judge  charged  the  jury  that  if  the  per- 
son in  charge  of  the  defendant's  car  at  the  time 
of  the  injury  was  driving  it  "as  the  servant  or 
agent  of  the  defendant,"  the  defendant  would 
be  responsible  for  any  negUgence  of  which  the 
driver  might  be  guilty.  He  did  not  amplify  this 
statement  by  adding  that  such  alleged  acts  of 
negligence  by  the  servant  must  have  been  done 
in  the  prosecution  of  or  within  the  scope  of 
the  master's  business.  Held^  that  soch  a 
charge  cannot  be  accounted  as  reversible  error, 
for  while  a  master  is  bound  by  the  acts  of  his 
servant  only  when  tiie  latter  is  acting  within 
the  scope  of  his  authority  (CHvil  Code  of  1910, 
§§  3593,  4413),  still,  since  the  charge  limited 
the  accountability  of  the  master  for  the  negli- 
gence of  the  servant  to  his  acts  when  done  "as 
the  servant  or  agent  of  the  defendant,"  this 
should  be  taken  as  the  equivalent  of  a  state- 
ment that  the  acts  must  have  been  done  within 
the  scope  of  the  master's  business.  Fielder 
V.  Davison,  139  Ga.  609,  611,  512,  77  S.  B. 
618. 

3.  Evidence  ^=>32— IMunicipal  corporations  ^s» 
706(1)— Trial  <8s>252  (8)— Ordinance  not 
pleaded,  admitted,  or  proved  should  not  have 
been  charged;  ordinance  held  net  sufllelently 
pleaded;  ordinance  of  Savannah  cannot  be 
Judicially  noticed. 

The  court  erred  in  charging  the  provisions 
of  a  municipal  ordinance  of  the  city  of  Sa- 
vannah, which  had  not  been  sufficiently  pleaded 
or  admitted  by  the  defendant,  or  in  any  wise 
proved  by  the  evidence. 

Error  from  City  Ck>nrt  of  Savannah;  Dav- 
is B'reeman,  Jadge. 

Action  by  L.  Schoenberg  against  H.  M. 
C\)Uier.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Shelby  Myrick,  of  Savannah,  for  plaintiff 
In  error. 

Morris  H.  Bernstein  and  Simon  N.  Gazan, 
both  of  Savannah,  for  defendant  in  error. 

JENKINS,  P.  J.  [1-8]  In  regard  to  the 
dty  ordinance  referred  to  In  the  third  head- 
note^  the  court  charged  the  jury  as  follows : 

'There  is  a  valid  municipal  ordinance  of  the 
city  which  requires  that  any  person  or  persons 
operating  or  driving  any  vehicle  upon  the 
streets  and  lanes  of  this  city,  when  turning  into 
a  street  to  the  right,  shall  keep  dose  to  the 
right  curb,  and,  when  turning  into  the  street 
to  the  left,  shall  swing  wide  of  the  left  curb, 
passing  beyond  the  center  of  the  intersecting 
street.    To  violate  that  ordinance  he  would  be 
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guilty  of  negligence  as  a  matter  of  law,  and  if 
by  reason  of  sudb  a  violation  of  the  ordinance 
and  such  negligence  a  plaintiff  or  person  is 
hurt  or  his  property  is  injured,  then  there  is  a 
liability  on  the  part  of  the  person  who  did  it, 
or  whose  employee  did  it." 

It  Is  contended  that  this  was  error,  be- 
cause the  ordinance  referred  to  was  not  set 
out  or  admitted  by  the  pleadings  or  Intro- 
duced In  evidence,  and  that  consequently  It 
was  harmful  error  for  the  judge,  as  a  mat- 
ter within  his  judicial  cognizance,  to  charge 
It  The  court.  In  the  order  overruling  the 
motion  for  a  new  trial,  stated  that  this  or- 
dinance was  sufficiently  pleaded  for  the 
court  to  take  cognizance  of  It  under  section 
4872  of  the  Ck)de  of  Georgia  1882  (Code  of 
Savannah  1918,  §  131),  which  provides: 

"All  ordinajices,  by-laws,  rules  and  regula- 
tions of  said  city,  published  by  authority  of 
said  mayor  and  aldermen,  and  promulgated  as 
such  by  said  authority,  shall  be  evidence  in  all 
the  courts  of  this  state  to  the  same  extent  that 
laws  of  the  state,  as  published  by  authority, 
shall  be'  evidence  of  such  laws;  and  when,  in 
any  case,  an  exemplification  of  any  such  ordi- 
nance, by-law,  rule  or  regulation,  minute  of 
council,  or  any  paper  of  file  in  any  of  the  de- 
partments of  the  government  of  said  city  may 
be  required,  the  same  may  be  authenticated  un- 
der the  official  signature  of  the  mayor,  or  act 
ing  mayor,  and  the  seal  of  said  cityJ 


»f 


In  the  pleadings  the  only  reference  to  the 
ordinance  is  a  meager  statement  in  the  pe* 
titlon  that  the  defendant's  agent  or  servant 
was  negligent  "in  making  a  short  turn  as  he 
was  about  to  turn  west  In  crossing  Drayton 
street,  when  he  was  running  north,  in  vio- 
lation of  the  city  ordinance  requiring  a  long 
turn  under  those  circumstances."  This  al- 
legation was  denied  by  the  defendant's  an- 
swer, and  there  was  no  proof  offered  by  ei- 
ther party  as  to  the  existence  of  any  such 
ordinance. 

The  general  rule  is  that  courts  cannot 
take  judicial  cognizance  of  municipal  ordi- 
nances. Funk  V.  Browne  &  Leacy,  145  Ga. 
828  (2),  00  S.  E.  64 ;  Taylor  v.  City  of  San- 
dersville,  118  Ga.  63,  44  S.  E.  845.  That  the 
general  rule  has  application  to  the  ordinanc- 
es of  Savannah  would  seem  to  be  necessarily 
and  clearly  Implied  by  the  following  cases: 
Pounds  V.  Central  of  Ga.  Ry.  Co.,  142  Ga. 
415,  417,  83  S.  E.  96 ;  Mayor  &  Aldermen  of 
Savannah  v.  Jordan,  142  Ga.  409,  414,  83  S. 
B.  109,  L.  R.  A.  1915C,  741,  Ann.  Cas.  19160, 
240;  McDermott  v.  Mayor  &  Aldermen  of 
Savannah,  18  Ga.  App.  308,  309,  89  S.  E.  348. 
We  think,  therefore,  that  the  court  erred  in 
charging  the  unpleaded  and  unproved  ordi- 
nance. 

Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(»  Ga.  ^pp.  S22) 
MOBLEY  V.  HANSEN.     (No.  11850.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(Syllahua  by  Editorial  Sialf.) 

Trial  ^=s>426— Verdict  In  disposseas  prooeeding 
heid  cured  by  admissions  of  counsel  on  mo- 
tion In  arrest. 

In  a  proceeding  under  a  dispossessory  war- 
rant under  Civ.  Code  1910,  |f  5385,  5386,  if  a 
verdict  finding  for  plaintiff  for  $420  was  de- 
fective for  failure  to  find  on  the  eviction  issue, 
the  defect  was  cured  by  the  admissions  of  de- 
fendant's counsel  on  motion  in  arrest  of  judg- 
ment, recited  in  the  order  overruling  the  mo- 
tion, that  defendant  had  vacated  the  premises, 
and  that  the  amount  of  the  verdict  was  double 
the  amount  of  rent. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  O.  T.  Gower,  Judge. 

Dispossessory  proceeding  by  F.  J.  Hansen 
against  A.  L.  Mobley.  Judgment  far  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Myer  Goldberg,  of  Fitzgerald,  for  plaintiff 
in  error. 

D.  E.  Grifiln,  of  Fitzgerald,  for  defendant 
in  error. 

HILL,  J.  This  was  a  proceeding  under  a 
dispossessory  warrant  and  a  counter  affida- 
vit CivU  Code  of  1910,  §{  5385,  5386.  Tlie 
verdict  was  as  follows: 

"We  the  gentlemen  of  the  jury  find  in  favor 
of  the  plaintiff  entitled  to  recover  $420.00. 
July  6th,  1920.' 


»» 


On  this  verdict  the  court  rendered  the  fol- 
lowing judgment: 

"The  above-stated  case  having  come  on  in  its 
regular  order  for  trial  on  the  6th  day  of  July, 
1920,  and  the  uncontradicted  evidence  having 
shown  that  the  defendant's  term  of  rental  had 
expired  on  the  31st  day  of  December,  1919, 
and  that  demand  had  been  made  on  him  for  the 
premises,  and  it  further  appearing  that  notice 
to  vacate  on  December  31,  1919,  said  premises 
was  personally  served  on  the  lOtb  day  of  Sep- 
tember, 1919,  and  further  that  the  reasonable 
rent  of  the  said  premises  was  $40  per  month, 
the  same  having  been  rented  for  this  year  and 
next,  from  January  1,  1920,  at  $40  per  month, 
and  the  court  having  directed  that  the  jury 
find  in  favor  of  the  plaintiff  against  the  defend- 
ant the  possession  of  the  premises,  and  hav- 
ing directed  the  jury  that  they  consider  what 
would  be  reasonable  rentid  for  the  premises, 
and  double  said  amount  and  turn  same  into 
court,  the  jury  having  returned  the  following 
verdict,  to  wit:  *We  the  gentlemen  of  the  jury 
find  in  favor  of  the  plaintiff  entitled  to  recover 
$420.00,  July  6th,  1920*— whereupon  it  is  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  premises  in  dispute,  and  the  lot  upon 
which  the  same  is  located,  and  all  said  premises 
in  the  city  of  Fitzgerald,  in  the  county  of  Ben 
Hill,   state   of  Georgia,  be  awarded  to  F.  J. 
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Hansen,  the  plaintiff,  and  that  the  dark  of  this 
court  do  issue  a  writ  of  possession  accordingly. 
Ordered  further  that  the  plaintiff  do  recover 
of  the  defendant  as  principal,  and  W.  R.  Luke 
and  Jehue  Harper  as  securities,  $420  and  costs 
to  be  taxed  by  the  clerk  of  this  court.  This 
14th  day  of  July,  1920." 

During  the  term  at  which  the  verdict  and 
judgment  were  rendered  the  defendant  filed 
a  motion  in  "arrest  of  said  verdict  and  Judg- 
mentt"  on  the  following  grounds:  That  the 
said  verdict  **la  too  vague,  indefinite,  and  un- 
certain to  support  a  judgment  or  the  judg- 
ment" rendered  in  the  case ;  "that  there  were 
two  issues,  both  of  which  should  have  been 
covered  by  the  said  verdict,  viz.,  the  eviction 
issue,  or  whether  or  not  the  defendant  was 
holding  over  and  beyond  his  term  of  rental, 
and  then  the  question  or  issue  of  reasonable 
rent,"  and  the  verdict  failed  to  cover  the 
eviction  lasue;  "that  an  adverse  finding 
against  the  defendant  on  this  issue  was  nec- 
essarlSy  a  condition  precedent  before"  the 
jury  could  find  douhle  rent  against"  the  de- 
fendcCnt;  and,  the  ;)ury  having  fhlled  to 
find  on  the  eviction  issue,  the  verdict  "is  en- 
tirely void"  and  so  insufllclent  that  a  "judg- 
ment cannot  be  legally  based  thereon,  and 
therefore  the  judgment"  rendered  in  said 
case  ought  as  a  "matter  of  law"  to  "be  ar- 
rested." On  the  hearing  of  the  motion  In 
arrest  the  court  "overruled  and  denied  the 
same,  ♦  •  ♦  counsel  for  plaintiff  in  error 
admitting  that  the  plaintiff  in  error  had  va- 
cated the  premises  from  which  he  was 
♦  ♦  ♦  sought  to  be  evicted,  and  had 
voluntarily  surrendered  the  possession  of 
same  over  to  the  defendant  in  error,"  and 
"having  admitted  that  the  verdict  as  found 
by  the  Jury  was  double  the  an\ount  of  rent" 
Held:  There  was  no  error  in  overruling  the 
motion  in  arrest.  If  the  verdict  was  insnif- 
ficlent,  as  set  out,  the  defect  was  fully  cured 
by  the  admissions  of  the  defendant  made 
in  court  and  recited  in  the  order  overruling 
the  motion  in  arrest 

Judgment  affirmed. 

JENKINS,  P.  J^  and  STEPHENS,  J.,  con- 
car. 


(26  Oa.  App.  616) 

MoKALE  V.  MINES,  Director  General  of 
Railroads.    (No.    11814.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(SyUihus  hv  Ediiariai  Biaff,) 

I.  Master  and  servant  ^=»106( I)— Master  lia- 
ble for  defects  in  instni mentalities  tempo- 
rarily made  part  of  plant. 

A  master  is  answerable,  as  owner  pro  tem- 
pore,  for  defects  in   instrumentalities   tempo- 
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rarily  taken  over  from  the  owner  and  made  a 
part  of  his  own  plant 

2.  Master  and  servant  ^=»I06(I)— Third  per- 
sen's  electric  trucks  left  for  rechargino  held 
no  part  of  employer's  plant. 

A  railroad  company,  operating  electric 
trucks  and  maintaining  a  charging  station,  and, 
by  agreement  with  a  compress  company*  re- 
charging its  trucks  but  making  no  use  of  them, 
and  having  possession  only  for  the  purpose  of 
recharging  them,  did  not  take  over  and  use  as 
a  part  of  its  plant  a  truck  left  in  a  shed  near 
the  charging  station  for  recharging. 

3.  Master  and  servant  ^=»  1 06(1)— Master  not 
liable  for  defect  In  electric  truck  of  tMrd 
person  left  far  recharging  without  actual 
knewledge. 

A  railroad  company,  operating  electric 
trucks  and  maintaining  a  charging  station  at 
which,  by  agreement  with  a  compress  company, 
it  recharged  the  trucks  of  such  company,  with- 
out making  any  use  of  them  or  having  any  pos- 
session of  them  except  for  the  puri>08e  of  re- 
charging them,  was  not  the  temporary  owner  of 
a  truck  so  left  for  recharging,  and  was  not 
charged  with  constructive  knowledge  of  the 
defective  condition  of  the  brake,  and,  in  the 
absence  of  actual  knowledge,  was  not  liable  for 
injury  to  an  employee. 

Error  from  City  Ck>nrt  of  Savannah; 
Davis  Freeman,  Judge. 

Action  by  James  McKale  against  Walker 
D.  Hines,  Director  General  of  Railroads,  oi>- 
erating  the  CSentral  .of  Qeorgla  Railroad. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

The  plaintiff  brought  Buit  to  recover  dam- 
ages for  personal  injuries  received  while  in 
the  employ  of  the  Director  General  of  Rail- 
roads operating  the  Central  of  Georgia  Rail- 
road, and  the  case  is  here  on  exceptions  to 
the  awarding  of  a  nonault  The  Central  of 
Georgia  Railroad  has  an  electric  charging 
station  on  its  terminals  in  Savahnah  where 
its  trucks  are  recharged  after  having  finish- 
ed the  day's  work.  The  Atlantic  Compress 
Ck>mpany  had  a  cotton  compress  located  ad- 
jacent to  these  terminals,  and  the  compress 
company  used  the  same  sort  of  trucks  in  its 
business.  Both  the  trucks  of  the  Atlantic 
Compress  (Company  as  well  as  the  trucks  of 
the  defendant  were  taken  care  of  at  this  sta- 
tion; the  compress  company  paying  the  Di- 
rector General  of  Railroads  for  its  propor- 
tion of  the  cost  of  the  labor  and  supplies 
used  in  its  behalf.  The  plaintiff  was  em- 
ployed by  the  railroad  company  at  this  sta- 
tion, and  it  was  his  duty  to  recharge  the 
trucks  of  both  the  compress  company  and  of 
the  defendant  There  is  a  shed  maintained 
by  the  defendant  under  which  the  trucks  of 
both  the  defendant  and  the  compress  com- 
pany are  placed  after  the  day's  work  is  done 
for  the  purpose  of  being  recharged  at  night, 
and  It  was  the  plaintiff's  duty  to  operate  the 
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trucks  from  this  ^ed  to  the  recharging  sta- 
tion and  there  recharge  the  trucks.  On  the 
night  of  his  injury  the  plaintiff  undertook  to 
operate  a  tmdk  belonging  to  the  Atlantic 
Compress  Cknnpany  from  the  shed  in  ques- 
tion, a  distance  of  about  30  feet,  from  where 
it  had  been  left  by  an  employee  of  the  com- 
press company  at  the  close  of  the  day's  work, 
into  the  charging  station.  While  moving  the 
truck  into  the  station  plaintiff  was  standing 
on  the  front  foot  board  of  the  truck  with  his 
back  in  the  direction  in  which  the  truck  was 
moving,  and  while  he  was  within  3  or  4  feet 
of  the  wall  of  the  charging  station  he  at- 
tempted to  put  on  the  brake  of  the  truck,  but 
for  some  reason  it  would  not  work,  and  he 
was  mashed  between  the  truck  and  the  wall 
of  the  station.  The  truck  was  also  equipped 
vrtth  a  reversed  lever  by  which  the  truck 
could  be  stopped  immediately  without  refer- 
ence to  the  brake.  The  truck  so  injuring  the 
plaintiff  after  the  accident  was  found  to  be 
the  Atlantic  Compress  Company's  truck.  The 
employee  of  the  compress  company,  who  had 
placed  the  truck  in  the  shed,  knew  that  the 
brake  appliance  was  out  of  repair,  but  when 
he  had  finished  his  day's  work  th^^e  was  no 
one  on  the  premises  on  behalf  of  the  defend- 
ant to  whom  a  report  of  the  defect  could  be 
made.  Knowing  that  it  was  the  plaintiff's 
duty  to  operate  for  the  purpose  of  recharg- 
ing all  the  trucks  placed  in  the  shed,  it  was 
the  defendant's  duty  to  provide  some  r^re- 
sentative  to  ineqpect  the  trucks  so  placed  in 
the  shed  and  to  have  made  a  report  of  the 
defects  and  disrepair  of  any  of  said  trucks, 
and  not  subject  the  plaintiff  to  Injury  by  rea- 
son of  defective  trucks  placed  there  for  re- 
charging and  to  warn  plaintiff  of  any  Inseciu:- 
ity  In  any  of  said  trucks.  The  defect  in  the 
truck  was  known  to  the  defendant,  or  in  the 
exercise  of  proper  care  and  diligence  should 
have  been  known.  Its  defects  or  deficiencies 
were  unknown  to  the  plaintiff,  and  could  not 
have  been  discovered  by  the  exercise  of  or- 
dinary care  and  dilig^ice.  It  was  no  part 
of  the  plaintiff's  duty  to  inspect  the  trucks, 
and  he  had  a  right  to  rely  on  the  fact  of  the 
truck  being  in  good  condition,  since  he  found 
it  where  serviceable  trucks  were  placed  for 
the  purpose  of  being  recharged,  and  defend- 
ant, knowing  of  the  defect  and  deficiency, 
was  negligent  in  placing  said  truck  where 
only  trucks  in  good  oonditltion  should  have 
beeh  placed ;  that  this  truck  was  used  by  the 
defendant  in  its  business  of  handling  freight, 
and  defendant  used  it  as  its  own,  causing 
the  same  to  be  operated  by  its  employees, 
and,  irrespective  of  the  ownership  of  the 
truck,  operated  it  and  used  it  as  its  own  in- 
strumentality. The  plaintiff,  in  operating  it 
from  the  shed  where  it  was  placed  to  the  re- 
charging station,  was  In  the  discharge  of  his 
duty. 

The  evidence  in  support  of  the  foregoing 
allegations  contained  in  the  petition  substan- 


tially stated  are  as  follows:  The  track 
which  caused  the  injury  to  the  plaintiff  was 
not  used  by  the  defendant  in  any  of  its  busi- 
ness or  in  any  respect  and  had  never  been 
so  used.  It  was  the  property  of  the  Atlantic 
Compress  Company,  and  had  always  been 
used  by  that  company  in  its  business,  and 
was  so  used  until  its  employee  placed  it  in 
the  adjacent  shed  for  the  purpose  of  being 
recharged  by  the  plaintiff  at  the  recharging 
station  of  the  defendant  There  was  no  evi- 
dence whatever  that  the  defendant  knew  of 
any  defects  or  deficiencies  in  the  truck  oper- 
ated by  ihe  employee  of  the  Atlantic  Com- 
press Company  when  he  placed  it  in  the  shed, 
or  at  any  other  time,  or  bad  anything  to  do 
with  placing  the  truck  in  the  shed.  The 
employee  of  the  compress  company  discover- 
ed the  afternoon  when  he  placed  the  truck  * 
in  the  shed  that  the  brakes  were  for  some 
reason  defective,  but  he  did  not  know  what 
was  the  matter  with  them,  and  did  not  re- 
port their  condition  to  the  defendant  com- 
pany or  to  any  one  else.  It  was  the  duty  of 
this  employee  to  report  any  defect  in  the 
truck  that  he  discovered  to  some  officer  or 
agent  of  the  compress  company  in  order  that 
it  Qiight  be  sent  to  the  repair  shop  about  a 
half  a  mile  away  from  the  diarging  station. 
He  did  not  make  a  report  as  to  the  defect  of 
this  truck  to  anybody,,  because  there  was  no 
one  at  the  compress  office  to  whmn  to  make 
the  report,  and  he  did  not  go  to  the  oflSce 
of  the  defendant  company  for  that  purpose, 
because  he  had  never  made  any  report  of  the 
kind  to  it,  although,  if  he  had  gone  into  the 
office,  he  might  have  found  an  employee  of 
the  defendant  oomimny  therein.  Plaintiff 
testified  in  reference  to  his  work : 

That  he  would  go  out'  and  get  one  of  the 
electric  trucks  and  run  it  into  the  charging 
station,  and  when  he  got  It  In  there  he  would 
work  on  the  batteries,  would  dean  them,  would 
look  to  see  that  all  of  the  wires  were  connected 
and  in  good  order,  would  oil  the  trucks,  and,  in 
order  to  oil  them,  would  have  to  go  underneath 
the  trucks  below  the  platform  of  the  trucks. 
"AU  I  was  hired  down  there  for  was  to  charge 
the  trucks  and  if  I  found  anything  broke  on 
them  have  it  marked  "To  the  shop.'  I  did  not 
actually  do  the  repairing  myself.  If  I  found 
anything  defective  or  broken  part  of  it  so  that 
it  would  not  operate,  I  should  chalk  it  to  the 
shop,  and  it  would  be  taken  to  the  other  place 
where  they  repaired  trucks  before  they  were 
operated  again.  Mr.  Pharr,  he  was  my  fore- 
man; he  told  us  down  there,  he  said,  'McKale, 
if  you  happen  to  find  anything  the  matter  with 
these  trucks  mark  them  to  the  shop,  because 
some  careless  driver  is  liable  to  leave  them 
outside  the  charging  station  when  they  need 
repairs.'  My  business  was  to  work  on  the 
trucks,  not  with  the  trucks."        * 

Plaintiff  was  operating  the  truck  In  ques- 
tion over  smooth  concrete  floors  on  which 
there  was  a  quantity  of  oil  which  had  been 
droi^ed  from  the  trucks  as  they  were  oiled 
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each  night  Plaintiff  was  an  experienced 
man,  having  been  employed  in  this  work 
three  years.  While  running  the  truck  into 
the  charging  station  he  stood  on  the  front 
end  of  the  truck  with  his  back  to  the  wall 
which  he  was  approaching.  He  did  not  un- 
dertake to  put  on  the  brake  or  to  see  if  it 
was  in  working  condition  until  within  three 
or  four  feet  of  the  wall  of  the  charging  sta- 
tion, and  then  found  that  the  brake  would 
not  work.  He  did  not  attempt  to  use  the  re- 
verse lever  on  the  truck  until  the  wall  had 
touched  his  back.  Plaintiff's  duty  was  to 
examine  the  truck  before  recharging  it,  and 
this  work  was  performed  by  him  sometimes 
out  in  the  shed  befor'e  running  the  truck  into 
the  station,  but  generally  in  the  station, 
where  the  light  enabled  him  to  do  the  work. 

Simon  N.  Gazan,  of  Savannah,  for  plain- 
tiff in  error. 

H.  W.  Johnson,  of  Savannah,  for  defend- 
ant in  error. 

HILL,  J.  [1]  1.  It  is  weU  established  in 
principle  and  authority: 

'*That  a  master  is  answerable  for  defects 
in  any  instrumentalities  which  he  has  tem- 
porarily taken  over  from  the  owner  and  made 
a  part  of  his  own  plant.  ^  ^  *  So  far  as 
regards  his  obligations  to  his  servants,  he  must 
be  considered  as  the  owner  pro  tempore."  B 
Labatt's  Master  &  Servant,  S  1074;  1  Shear- 
man ft  Redfield  on  Negligence  (6th  Bd.)  {  ld7; 
Georgia  Railroad  v.  Hunter,  12  Ga.  App.  301, 
n  S.  E.  176;  Southern  Bell  Tel.  &  TeL  Co. 
V.  Covington,  139  Ga.  566  (2a),  77  S.  B.  382; 
Central  Ry.  Co.  v.  McClifford,  120  Ga.  W), 
47  S.  B.  600. 

[2]  In  the  instant  oase  the  evidence  for  the 
plaintiff  clearly  disproved  the  allegations  of 
the  petition  relied  upon  to  show  that  the 
master  had  taken  over  and  used  as  a  part 
of  his  plant  the  instrumentality  whose  de- 
fective condition  was  the  cause  of  the  serv- 
ant's injury. 

[3]  2.  The  defendant  corporation  owned 
and  operated  electric  trucks  for  the  trans- 
portation of  freight  from  railroad  cars  to 
steamships,  and  vice  versa.  These  trucks 
were  recharged  every  night  at  the  charging 
station  of  the  defendant  corporation  by  its 
servant  Another  corporation  owned  and  op- 
erated electric  trucks  of  identically  the  same 
kind  as  those  of  the  defendant  By  an 
agreement  with  the  defendant  the  trucks  of 
the  other  company  were  recharged  at  night 
at  the  defendant's  charging  station  by  the 
defendant's  employee.  The  trucks  of  the 
other  corporation  were  used  every  day  by 
the  employees  of  that  company,  and  at  the 
end  of  the  day  ^ere  placed  by  them  in  a  shed 
near  the  charging  station,  and  afterwards 
operated  by  the  employees  ot  the  defendant 
corporation  from  that  shed  to  the  charging 


station  to  be  recharged.  When  recharged 
these  trucks  were  taken  possession  of  and 
used  by  the  employees  in  the  business  of  the 
company  owning  them.  No  use  was  made 
of  the  trucks  of  this  company  whatever  by 
the  defendant,  and  its  possessicm  of  them 
was  alone  for  the  purpose  of  rediarging  them 
for  the  use  of  the  owner  company.  One  of 
these  trudcs  which  had  been  left  for  rediarg- 
ing  had  a  defective  brake,  and  while  plain* 
tiff  was  taking  it  into  the  charging  station 
for  the  purpose  of  being  recharged,  he  was 
injured  because  of  this  defect.  Held:  The 
defendant  corporation  was  not  the  temporary 
owner  of  the  defective  truck,  and  had  no 
qualified  right  of  propeity  therein  and  could 
not  be  held  to  have  had  constructive  know- 
ledge of  its  defective  condition,  and,  in  the 
absence  of  actual  knowledge  of  its  defective 
condition,  was  not  liable  for  the  injury  to 
its  employee.  Green  v.  Babcock  Lumber  Ck>., 
130  Ga.  469  (1),  60  S.  B.  1062. 

After  a  careful  examination  of  the  allega- 
tions of  the  petition  and  the  plaintUfs  evi- 
dence applicable  theretoi,  this  court  is  clear- 
ly of  the  opinion  that  a  fatal  variance  ex- 
ists between  the  allegations  of  negligence 
on  which  defendant's  liability  is  predicated 
and  the  proof,  and  therefore  that  the  judg- 
ment of  nonsuit  was  not  error. 
,  Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


(26  Ga.  App.  630) 
SPIRES  V.  GOLDBERG  «t  al.     (No.  12052.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(SyllahuB  by  the  Court.) 

1.  Weapons  ^s>18(l)— One  telling   to   minor 
liable  for  natural  and  probable  consequenoes. 

Where  one  has  violated  a  penal  statute  of 
this  Htate  which  forbids  the  sale  of  a  pistol  to 
a  minor,  and  injury  results  therefrom,  he  should 
be  held  liable  for  the  injury,  if  it  be  a  natural 
and  probable  consequence  of  the  violation  of 
the  statute  and  should  reasonably  have  been 
anticipated  by  the  offender  as  a  natural  and 
probable  result  of  his  unlawful  act. 

2.  Negligence  #=»62(1)— Intervening  cause  de- 
fined. 

If,  subsequently  to  the  original  wrongful 
act,  a  new  cause  intervened,  sufficient  of  itself 
to  stand  as  the  cause  of  the  injury,  the  former 
will  be  considered  as  too  remote.  But  if  the 
intervening  cause  and  its  probable  consequenc- 
es should  reasonably  have  been  anticipated  by 
the  original  wrongdoer  aa  a  natural  and  proba- 
ble result  of  the  wrongful  act,  the  causal  con- 
nection between  the  wrongful  act  and  the  con- 
sequent injury  is  not  broken,  and  an  action  for 
resulting  damages  will  lie  against  the  original 
tort-feasor. 
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3.  Neglioence  ^=>62(l)— First  vrrongdoer  re- 
sponsible. 

A  tortious  act  may  have  several  conse- 
quences, concurrent  or  successive,  for  all  ^of 
which  the  first  tort-feasor  is  responsible;  and 
a  consequence  of  an  original  wrong  may  in 
turn  become'  the  cause  of  succeeding  conse- 
quences, and  should  not  be  regarded  as  an  ef- 
ficient intervening  cause,  which  will  excuse  the 
original  cause,  so  long  as  it  appears  that  the 
injury  is  attributable  to  the  original  wrong  as 
a  result  which  reasonably  might  or  ought  to 
have  been  anticipated  and  foreseen. 

4.  Weapons  «=» 1 8 (2)— Whether  Injury  by  one 
to  whom  minor  font  pistol  was  proximate  re- 
sult of  •elllnfl  to  minor  heid  a  question  for  the 
Jury. 

The  allegations  of  the  petition  show  that  the 
defendant  sold  to  a  minor  loaded  cartridges  and 
a  pistol  in  violation  of  the  criminal  statute  of 
the  state,  and  that  this  minor,  some  days  after- 
wards, lent  the  pistol  to  another  minor,  and  the 
latter  shot,  injured,  and  damaged  a  third  minor, 
who  brought  suit  against  the  defendant  as  the 
original  wrongdoer.  Held,  that  these  allega- 
tions, with  others  in  the  petition,  presented 
issuable  facts  relating  to  the  cause  of  action 
and  the  liability  of  the  defendant,  which  should 
have  been  submitted  to  the  jury,  and  the  court 
erred  in  sustaining  the  demurrer  and  dismissing 
the  petition. 

Error  from  Superior  Goart,  Richmond 
County;  H.  G.  Hammond,  Judge. 

Action  by  Phocian  Spires,  by  next  friend, 
against  Sam  Goldberg  and  otliers.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Reversed. 

The  petition,  briefly  stated,  makes  the  fol- 
lowing allegations:  In  November,  1919,  the 
defendants  sold  to  a  named  minor,  about  14 
years  of  age,  a  pistol  and  loaded  cartridges 
to  be  used  in  it,  and  the  following  January 
this  minor  loaned  the  pistol  to  a  minor  of 
about  the  same  age,  for  the  purpose  of  using 
it  in  target  practicing.  Two  days  later  this 
second  minor  took  the  pistol  to  school,  for 
the  purpose  of  returning  it,  and  while  he 
was  playing  with  it  and  demonstrating  it  to 
another  minor  it  was  discharged,  and  the 
bullet  entered  the  petitioner's  right  shoul- 
der, inflicting  a  dangerous  and  painful 
wound.  The  petition  alleges  that  the  de- 
fendants were  negligent  in  selling  the  pistol 
to  a  minor  in  violation  of  the  statute  of  the 
state  of  Georgia;  that  they  were  criminally 
negligent  in  so  selling  it,  and  were  guilty  of 
negligence  per  se;  that  they  knew,  or  by  the 
exercise  of  ordinary  care  and  forethought 
should  have  known,  that  by  reason  of  the 
immature  age  and  lack  of  experience  and 
understanding  of  the  minor  to  whom  they 
sold  the  pistol  the  public  was  endangered, 
and  some  one  was  liable  to  be  killed  or  in- 
jured by  the  weapon. 

The  defendants  demurred  generally  on  the 
ground    that   no   cause   of   action   was   set 


forth;  that  the  sale  of  the  pistol  to  a  minor, 
and  the  lending  €t  the  pistol,  nearly  60  days 
thereafter,  by  that  minor  to  another  minor, 
by  whom  it  was  accidentally  discharged 
while  he  was  playing  with  it,  did  not  con- 
stitute the  Immediate  cause  of  the  injuiT 
received  by  the  plaintiff,  and  the  Injury 
could  not  have  been  reasonably  expected  by 
the  defendants;  that  the  proximate  cause 
of  the  injury  was  the  act  of  the  minor  who 
negligently  discharged  the  pistol;  that  it 
was  not  such  a  probable  result  as  could  have 
been  foreseen  by  the  defendants,  so  as  to 
moke  them  liable  therefor;  that  the  mere 
sale  of  the  pistol  to  a  minor,  even  though  in 
violation  of  the  statute,  there  being  no  rea- 
son to  anticipate  that  he  would,  after  an  In- 
terval of  60  days  or  more,  lend  It  to  another 
minor,  who  might  inadvertently,  by  demon- 
strating it,  injure  a  third  minor,  was  not,  in 
legal  contemplation,  to  be  anticipated  by  the 
defendants  in  the  sale  of  the  pistol. 

The  demurrer  Was  sustained,  and  the  pe- 
tition dismissed,  and  the  plaintiff  excepted. 

P.  H.  Rowo,  Jas.  S.  Bussey,  Jr.,  and  Henry 
G.  Howard,  all  of  Augusta,  for  plaintiff  in 
error. 

C.  Henry  &  R.  S.  Cohen,  of  Augusta,  for 
defendants  in  error. 

HHX,  J.  (after  stating  the  facts  as 
above).  [1-4]  Section  350  of  the  Penal  Cbde 
of  this  state  (1910)  forbids  the  sale  of  pistols 
to  minors  and  makes  the  violation  of  the 
statute  a  misdemeanor.  It  has  been  uni- 
formly held  in  this  state  that  a  violation  of 
a  penal  statute  resulting  in  injury  is  negli- 
gence per  se,  and  authorizes  a  recovery  by 
the  party  Injured,  without  other  negligence. 
Piatt  y.  Southern  Photo  Material  Co.,  4  Ga. 
App.  150,  60  S.  B.  1068;  Elk  Cotton  Mills  v. 
Grant,  140  Ga.  729,  79  S.  E?.  836,  48  I/.  R.  A. 
(N.  S.)  656.  There  la  no  doubt  as  to  this 
le^al  proposition,  and  if  the  minor  who 
bought  the  pistol  from  the  defendants  had 
Intentionally  or  neglisrently  discharged  it, 
causing  Injury  to  another,  in  the  absence  of 
negligence  on  the  part  of  the  injured  per- 
son, the  right  to  recover  damages  would  re- 
sult, without  proof  of  any  other  act  of  neg- 
ligence on  the  part  of  the  defendants.  1 
Thompson  on  Negligence,  I  10. 

Did  the  fact  that  the  injury  was  not  In- 
flicted by  the  minor  to  whom  the  defendants 
sold  the  pistol,  and  did  not  "follow  immedi- 
ately upon"  the  violation  of  the  statute,  but 
was  inflicted  by  another  minor,  to  whom  the 
pistol  was  loaned  by  the  first  no^nor,  prevent 
a  recovery  of  consequential  damages?  The 
solution  of  this  question  depends  upon  the 
application  of  the  facts,  admitted  to  be  true 
by  the  demurrer,  to  the  well-settled  princi- 
ples of  law  relating  to  proximate  and  re- 
mote cause.  As  tersely  stated  in  secticm 
4500  of  Civil  Code  (1910): 
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"If  the  damages  are  only  the  imaginary  or 
possible  result  of  the  tortious  act,  or  other  and 
contingent  circumstances  preponderate  largely 
in  causing  the  injurious  effect,  such  damages 
are  too  remote  to  be  the  basis  of  recovery 
against  the  wrongdoer." 

And  the  next  section  of  the  Ck>de  (§  4510) 
states  the  rule  for  ascertaining  when  dam- 
ages can  be  recovered: 

'^Damages  which  are  the  legal  and  natural 
result  of  the  act  done,  though  contingent  to 
some  extent,  are  not  too  remote  to  be  recov- 
ered. But  damages  traceable  to  the  act,  but 
not  its  legal  or  material  consequence,  are  too 
remote  and  contingent.' 


t* 


These  definitions  are  in  substantial  har- 
mony with  the  decisions  of  the  courts  and 
the  dicta  of  text-writers.  The  divergent  and 
conflicting  views  are  due  to  the  difficulty  ot 
application  of  the  principle  to  the  particular 
facts  of  the  case.  Nothing  new  can  be  add- 
ed to  the  many  exhaustive  discussions  on 
the  subject  by  the  courts  and  learned  writ- 
ers, and  we  will  content  cursives  with  a 
statement  of  the  accepted  general  rule,  and 
endeavor  to  make  such  application  of  the 
facts  of  this  case  as  will  correctly  indicate 
the  proper  legal  conclusion.  The  general 
rule  of  law  is  that — 

"Whoever  does  an  illegal  or  wrongful  act  is 
answerable  for  all  the  consequences  that  ensue 
in  the  ordinary  and  natural  course  of  events, 
though  those  consequences  be  immediately  and 
directly  brought  about  by  the  intervening  agen- 
cy of  others,  provided  these  acts  causing  the 
damage  were  the  necessary  or  legal  and  nat- 
ural consequences  of  the  original  wrongful  act." 
Addison  on  Torts  (Wood's  Ed.)  {  12;  South- 
em  Ry.  CJo.  V.  Webb,  116  Ga.  152,  42  S.  B. 
395,  59  L.  B.  A.  109;  Valdosta  Street  By.  Co. 
V.  Fenn,  11  Ga.  App.  587,  75  S.  E.  984. 

In  further  elucidation  of  the  subject  It 
may  be  stated,  in  the  apt  language  of  the 
attorney  of  the  plaintiff  in  error  in  his  ex- 
cellent brief: 

"A  tortious  act  may  have  several  consequenc- 
es, concurrent  or  successive,  for  all  of  which 
the  first  tort-feasor  is  responsible,  and  a  con- 
sequence of  an  original  wrong  may  in  turn  be- 
come the  cause  of  succeeding  consequences  and 
should  not  manifestly  be  regarded  as  an  inter- 
vening cause  which  will  relieve  the  original 
cause,  so  long  as  it  affirmatively  appears  that 
the  mischief  is  attributable  to  the  original 
wrong  as  a  result  which  reasonably  might  have 
been,  or  ought  to  have  been,  foreseen  as  prob- 
able." Southern  By.  C!o.  v.  Webb,  supra;  Val- 
dosta Street  Ry.  Go.  v.  Fenn,  supra. 

The  earliest  illustration  of  the  above-stat- 
ed legal  rule  Is  found  in  the  celebrated 
"squib"  case,  frequently  referred  to  and  ap- 
proved by  subsequent  learned  authorities. 
In  that  case  the  defendant  threw  a  lighted 
squib  into  a  large  concourse  of  people  in 
a  market. 
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"The  squib  fell  upon  the  standing  of  one 
Tates,  who  sold  gingerbread;  *  *  *  one 
Willis  instantly,  and  to  prevent  injury  to  him- 
self and  the  said  wares  of  the  said  Yates,  took 
up  the  lighted  squib  from  off  the  said  stand- 
ing, and  then  threw  it  across  the  *  *  * 
market  house,  when  it  fell  upon  another  stand- 
ing there  of  one  Byal,  who  sold  the  same  sort 
of  wares,  who  instantly,  and  to  save  his  own 
goods  from  being  injured,  took  up  the  said 
lighted  squib  from  off  the  said  standing,  and 
then  threw  it  to  another  part  of  the  market 
house,  and  in  so  throwing  it,  struck  the  plain- 
tiff *  *  .^  in  the  face  therewith,  and  the 
combustible  matter  then  bursting  put  out  one 
of  the  plaintiff's  eyes." 

The  Judges  unanimously  held  that  the  ao-  v 
tion  was  maintainable  against  the  wrongdo- 
er who  first  threw  the  lighted  squib.  The 
language  of  the  Judges  in  that  case  is  strong- 
ly applicable  to  the  facts  of  the  instant  case* 
Nares,  J.,  said: 

"Wherever  an  act  is  unlawful  at  first,  tres** 
pass  will  lie  for  the  consequences  of  it.  He 
[the  defendant]  is  the  person  who  •  »  » 
gave  the  mischievous  faculty  to  the  squibv 
That  mischievous  faculty  remained  in  it  till 
the  explosion.  No  new  power  of  doing  mis- 
chief was  communicated  to  it  by  Willis  or  By- 
al. It  is  like  the  case  of  a  mad  ox  turned 
loose  in  a  crowd.  The  person  who  turns  him 
loose  is  answerable  for  whatever  mischief  he 
may  do.  The  intermediate  acts  of  Willis  and 
Byal  will  not  purge  the  original  tort  in  the 
defendant  But  he  who  does  the  first  wrong  is 
answerable  for  all  the  consequential  damage." 

Gould,  J.,  was  of  the  same  opinion  with 
Nares,  J.: 

"I  agree  with  Brother  Nares  that,  whenever 
a  man  does  an  unlawful  act,  he  is  a|iswerable 
for  all  the  consequences.  *  *  *  I  think  the 
defendant  may  be  considered  in  the  same  view 
as  if  he  himself  had  personally  thrown  the 
squib  in  the  plaintiff's  face." 

De  Grey,  G.  J.,  said: 

"The  true  question  is  whether  the  injury  I* 
the  direct  and  immediate  act  of  the  defendant; 
and  I  am  of  opinion  that  in  this  case  it  is. 
*  *  *  I  look  upon  all  that  was  done  subse- 
quent to  the  original  throwing  as  a  continuatioD 
of  the  first  force  and  first  act."  Scott  v. 
Shepherd,  2  Wm.  Blackstone,  892. 

This  case  is  quoted  from  at  length  because 
it  has  been  substantially  followed  ever  since, 
and  Mr.  Thompson  calls  it — 

"the  best  illustration  of  the  doctrine  of  proxi- 
mate and  remote  cause  and  of  the  interposition 
of  causes  deemed  to  have  been  set  in  motion 
by  the  original  wrongdoer."  1  Thompson  on 
Negligence,  {  53. 

Let  us  briefly  apply  to  the  fkcts  of  the  in- 
stant case  the  law  as  announced  by  these 
learned  Judges.  Here  the  def^idants  were 
the  original  wrongdoers.  They  gave  the 
"mischievous  faculty"  to  the  pistol  with  the 
loaded  cartridges  when  they  sold  it  to  th» 
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minor  in  violation  of  the  penal  statute. 
That  "mlschievons  faculty'*  remained  in  the 
pistol  while  the  first  minor  had  it  in  his  pos- 
session and  until  it'  exploded  in  the  hands 
of  the  second  minor.  The  intermediate  act 
of  the  second  minor  did  not  purge  the  orig- 
inal criminal  act  of  the  defendant  The  fact 
that  the  first  minor  had  possession  of  the 
pistol  for  some  time  is  not  materiaL  The 
illegal  act  of  placing  it  in  his  possession 
made  the  defendants  responsible  for  any 
damages  resulting  as  a  legal  and  reasonable 
consequence  until  protected  by  the  statute 
of  limitations. 

There  are  many  other  cases  Illustrating 
jthe  point  now  under  consideration  and  sup- 
porting the  view  we  take  of  this  case,  but 
we  will  cite  only  two,  which  come  nearest 
to  analogy.  In  Fowell  y.  Grafton,  22  On- 
tario Law  Reports,  550,  tbe  defendants  sold 
an  airgun  to  a  boy  who  used  it  to  shoot 
birds.  While  engaged  in  that  pastime  one 
of  the  bullets  injured  the  plaintifl!,  who  sued 
the  defendants  for  damages,  alleging  negli- 
gence. A  verdict  was  found  for  the  plain- 
tiff, and  on  a]:H>eal  the  Judgment  was  affirm- 
ed. The  selling  of  the  airgun  to  a  minor 
was  a  violation  of  the  statute.  Clute,  J.,  in 
his  opinion,  used  the  following  language  ap- 
propriate to  the  instant  case: 

"Was  tbe  sale  the  causing  cause  of  the  ae- 
cldent,  or  was  it  too  remote  to  be  so  regard- 
ed? Tlie  prohibition  against  selluig  an  airgun 
to  an  infant  under  16  years  of  age  was,  no 
doubt,  to  protect  tbe  cliild  and  the  pubUc  as 
well,  from  the  danger  which  would  arise  from 
an  instrument  of  that  kind  being  placed  in  the 
hands  of  such  a  person.  The  sale  of  the  in- 
strument makes  the  danger  possible,  and  in  that 
sense  the  defendants  have  created  a  dangerous 
condition  of  affairs  which  in  effect  resulted 
in  the  injury  complained  of.  •  ♦  ♦  The  pro- 
hibition must  mean  that,  if  a  child  of  tender 
age  had  a  gun,  he  would  probably  use  it,  and, 
if  he  used  it,  be  would  probably  hurt  either 
himself  or  somebody  else.  I*  ♦  ♦  During  aU 
the  time  the  infant  had  possession  of  the  gun, 
that  possession  was  unlawful,  and  made  unlaw- 
ful by  the  defendants.  He  was  unlawfully  pos- 
sessed of  it  by  their  act;  the  natural  result 
followini^— having  become  possessed  of  the 
weapon,  he  used  it,  and  in  using  it  caused  the 
injury.  His  final  act  in  tbe  using  is  so  con- 
nected with  the  prohibition  that  I  do  not  think 

*  *  *  it  is  so  remote  as  to  have  entitled  the 
defendants  to  have  the  case  withdrawn  from 
the  Jury." 

In  Binford  y.  Johnston,  82  Ind.  426,  42 
Am.  Rep.  508,  the  facts  are  as  follows:  Two 
boys,  one  aged  10  and  the  other  12  years, 
purchased  of  a  dealer  cartridges  for  use  in 
a  toy  pistol.  •  •  •  It  was  against  the 
statute  to  sell  pistol  cartridges  to  minors. 

•  •  •  Shortly  after  the  purchase  the  toy 
pistol,  loaded  with  one  of  the  cartridges,  was 
pinked  up  by  another  minor,  who  discharged 
it,  killing  one  of  the  minors  first  mentioned. 
U  was  held  that  the  dealer  was  liable  for 


the  death  of  the  boy  killed.  The  Judge  who 
spoke  for  the  court  used  the  following  lan- 
guage strongly  applicable  to  the  facts  of  the 
case  now  under  discussion: 

"A  man  who  places  in  the  hands  of  a  child 
an  article  of  a  dangeroua  character,  and  one 
likely  to  cause  injury  to  the  child  *  *  *  or 
to   others,  is   guilty  of  an  actionable  wrong. 

*  *  *  The  more  difllcult  question  is  whether 
the  result  is  so  remote  from  the  original  wrong 
as  to  bring  the  case  within  the  operation  of 
the  maxim  'causa  proxima,  et  non  remota,  spec- 
tatur.*  *  *  *  The  fact  that  some  agency  in- 
tervenes between  the  original  wrong  and  the 
injury  does  not  necessarily  bring  the  case  with- 
in the  rule;  on  the  contrary,  it  is  firmly  settled 
that  the  intervention  of  a  third  person  or  of 
other  and  new  direct  causes  does  not  prednde 
a  recovery  if  the  injury  was  the  natural  or 
probable  result  of  the  original  wrong.  Bill- 
man  V.  Indianapolis,  etc.,  B.  B.  Co.,  76  Ind.  166, 
40  Am.  B.  230.  This  doctrine  remounts  to 
the  famous  case  of  Scott  v«  Shepherd,  2  W. 
Black,  892,  commonly  known  as  the  'squib  case.' 
The  rule  goes  so  far  as  to  hold  that  the  orig^ 
inal  wrongdoer  is  responsible,  even  though  the 
agency  of  a  second  wrongdoer  intervened.  This 
doctrine  is  enforced  with  great  power  by  Cock- 
bum,  C.  J.,  in  Clark  v.  Chambers,  7  Cent.  I* 
J.   11,  and  is  approv^d  by   the   test- writers. 

*  *  *  It  is  a  probable  consequence  of  such 
a  sale  as  that  charged  against  appellant  that 
the  explosives  may  be  so  used  by  children, 
among  whom  it  is  natural  to  expect  that  they 
will  be  taken,  as  to  injure  the  buyers  or  their 
associates.  ♦  ♦  ♦  One  who  deals  with  chil- 
dren must  anticipate  the  ordinary  behavior  of 
children.  The  appellant  was  boimd  to  tase  no- 
tice of  the  natuiiid  conduct  of  lads  like  those 
to  whom  he  sold  the  cartridges,  and  it  cannot 
be  Justly  said  that  the  act  of  the  lads  in  car- 
rying the  pistol  with  them  to  their  home,  and 
leaving  it  upon  the  floor  within  reach  of  their 
brother  and  playmate,  was  an  unnatural  or  im- 
probable one." 

So,  in  the  instant  case^  were  not  the  de- 
fendants, when  they  sold  the  pistol  to  the 
minor,  legally  bound  to  take  knowledge  of 
the  habits  of  boys  to  lend  their  pistols  to 
their  playmates,  and  that  minors  are  in  the 
habit  of  great  negligence  in  handling  these 
weapons  while  playing  with  and  exhibiting 
them  to  other  playmates?  The  purpose  of 
the  Legislature,  in  the  act  making  it  a  mis- 
demeanor to  sell  a  pistol  to  a  minor,  was 
twofold — to  protect  that  class  and  to  prevent 
injuries  resulting  from  negligence  in  the 
handling  of  these  dangerous  weapons  by  ir- 
responsible persons.  Knowledge  of  this  pur- 
pose in  a  legal  sense  was  chargeable  to  the 
defendants  when  they  violated  the  law  by 
selling  the  pistol  to  the  minor.  With  such 
knowledge,  is  it  not  reasonable  to  assume 
that  they  were  also  chargeable  with  notice 
that  a  violation  of  the  statute  would  result 
in  the  evil  which  its  enactment  was  intended 
to  prevent? 

We  conclude  that  under  the  allegations  of 
the  petition,  admitted  to  be  true  by  the  de- 


Qa.)  HIKES  v. 

(106 

murrer,  the  question  whether  the  violation 
of  the  statute  by  the  defendant  was  the 
proximate  cause  of  the  plaintiff's  injury, 
and  the  injury  a  result  which  he  might  In 
the  exercise  of  prudence  have  reasonably 
anticipated  as  a  natural  result  of  his  unlaw- 
ful act,  or  whether  the  act  6f  the  minor  who 
actually  shot  the  plaintiff  was  such  an  in- 
tervening efficient  cause  as  would  prevent 
the  unlawful  act  of  the  defendant  from  be- 
ing the  proximate  cause,  was  a  question 
properly  determinable  by  the  Jury.  22  R.  C. 
L.,  I  31;  Mills  v.  Central  of  6a.  B-y.  Co., 
140  Oa.  181,  78  S.  E.  816,  Ann.  Cas.  1914G, 
1098;  Mayor  and  Council  of  UnadiUa  v. 
Bolder,  146  Ga.  440,  89  S.  E.  423;  Bonner  v. 
Standard  Oil  Co.,  22  6a.  App.  535,  96  S.  E. 
673;  Sparta  Oil  Mill  v.  Russell*  6  6a.  App. 
296,  65  S.  E.  37. 
Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(26  6a.  App.  354) 

HINES,    Dfreotor   Gmieral   of    Railroads,   v. 
RUBNITZ..    <No.    11292.) 

<  Court  of  Appeals  of  Ceorgia,  Division  No.  2. 

March  3,  1921.) 

(Svllahw  hy  Ediioridl  Btalf.) 

i.  Railroads  «=s>394(6)— Petltloa  held  to  allege 
wanton  Injury. 

Petition  held  to  charge  wanton  injury  to 
plaintiff  after  his  periloas  position  as  a  tres- 
passer on  defendant's  tracks  bad  become  known. 

2.  Pleading  ^=>64( 2)— Allegation  that  a  watch- 
man knew  or  should  have  known  dopllcitous. 

An  allegation  in  a  petition  that  a  watch- 
man, when  he  directed  plaintiff  to  cross  the 
tracks  of  the  defendant,  knew,  or  in  the  exer- 
cise of  ordinary  care  should  have  known,  that 
the  plaintiff's  safety  wonld  be  endangered,  is 
-duplicitouB. 

3.  Pleading    ^=»64(2)— Duplleitotts    allegation 
cured  by  other  allegations. 

Though  an  allegation  that  a  watchman  knew 
•or  sbould  have  known  that  plaintiff's  safety 
was  endangered  when  he  directed  him  to  cross 
the  tracks  was  dnplicitous,  defect  was  cured 
by  other  allegations  showing  that  cause  of 
action  was  based  on  the  fact  of  knowledge. 

4w  Railroads    ^s»369( 3)— Signals    reqnirod    to 
warn  trespasser  near  crossing. 

Where  a  trespasser's  periloas  situation  a 
short  distance  beyond  a  crossinir  ie  known  to 
operators'  of  train,  a  failure  to  ring  a  bell  or 
give  warning  or  to  perform  any  act  required 
by  the  statute  to  be  performed  at  a  crossing 
may  be  negligence  independently  of  the  statute. 

5.  Railroads   ^=s>5!/2,   New,  vol.   6A    Key- No. 
Series— Suing  Director  General  and  alleging 
negligence  against  railroad  sufficient. 
In  an  action  for  personal  injuries  brought 

against  the  Director  6eneral,  it  is  sufficient  to 
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charge  negligence  against  railroad,  where  peti- 
tion alleges  that  defendant  is  operating  and 
controlling  railroad  company. 

6.  Railroads  ^s»344( I) —Petition  not  demurra- 
ble because  «ot  alleging  purpose  of  golag  on 
tracks. 

In  action  for  injuries  to  plaintiff,  struck 
by  a  train  when  crossing,  at  the  direction  of 
watchman,  the  tracks  a  short  distance  from  the 
highway  crossing,  petition  held  not  subject  to 
special  demurrer  for  failure  to  allege  for  what 
purpose  or  in  what  capacity  plaintiff  was  cross- 
ing. 

7.  Railroads  ^=»344(I)'.^etltlon  not  demurra- 
ble for  not  stating  reason  for  watchman's 
knowledge  of  danger. 

In  an  action  for  injuries  to  plaintiff,  strudc 
by  a  train  when  crossing,  at  the  direction  of 
watchman,  the  tracks  a  short  distance  from  the 
highway  crossing,  petition  alleging  that  watch- 
man had  reason  to  know  that  plaintiff  was  near 
the  end  of  standing  cars  which  were  going  to 
be  moved,  and  that  he  was  in  a  place  of  danger, 
was  not  demurrable  for  failure  to  allege  reason 
why  watchman  knew. 

8.  Railroads  «=»344  ( I )— Petition  held  to  allege 
authority  of  watchman  to  give  directions  to 
cross. 

In  action  for  injuries  to  plaintiff,  struck 
by  a  train  a  short  distance  from  highway  cross- 
ing, petition  held  sufficiently  to  allege  the  au- 
thority of  a  watchman  to  direct  plaintiff  to 
cross  the  tracks. 

9.  Railroads  ^=9344(1  ^Petition  not  demurra- 
ble for  failure  to  allege  how  watchman  ac- 
quired knowledge. 

In  action  for  injuries  to  plaintiff,  struck  by 
a  train  a  short  distance  from  the  highv^ay 
crossing,  petition  alleging  that  plaintiff  was  di- 
rected to  cross  by  a  watchman  stationed  at 
crossing  and  that  watchman  had  full  knowledge 
of  plaintiff's  desire  to  cross  held  not  demur- 
rable because  not  alleging  how  watchman  ac- 
quired knowledge. 

10.  Pleading  <S=s>8 (1 7)— Allegation  of  plaintiff's 
due  care  held  not  demurrable  as  a  conclusion. 

In  action  for  injuries  to  plaintiff  struck  by 
a  train  near  a  highway  crossing,  allegation  that 
plaintiff  was  exercising  the  utmost  care  and 
diligence  for  his  protection  held  not  demurrable 
as  a  conclusion. 

11.  Railroads  «=3>344( I)— Petition  held  «ot  de- 
murrable for  failure  to  allege  engineer  knew 
of  plaintiff's  preeemse. 

In  action  for  injuries  to  plaintiff  struck  by 
a  train  near  a  highway  crossing,  petition  alleg- 
ing that  he  had  been  directed  to  go  across  the 
tracks  where  he  did  by  the  watchman  statioaed 
at  the  crossing  held  not  demurrable  for  failure 
to  allege  that  engineer  knew  of  plaintiff's  pres- 
ence on  the  tracks. 

12.  Railroads  «s»344(l).PetltIon  held  not  de- 
murrable for  failure  to  allege  watchman  knew 
where  plaintiff  would  cross. 

In  action  for  injuries  to  plaintiff,  struck 
by  a  train  when  attempting  to  cross  the  tracks 
a  short  distance  from  the  highway  crossing, 
petition  alleging  that  plaintiff  was  by  a  watch- 
man directed  to  cross  held  not  demurrable  for 
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failure  to  allege  knowledge  of  watchman  as  to 
where   plaintiff   would    cross. 

13.  Railroads  #=»344(i;i— Petition  heid  not  de- 
murrable for  failure  to  allege  watchman  knew 
train  would  move. 

In  action  for  injuries  to  plaintiff  resulting 
from  engine  striking  cars  and  moving  them 
against  plaintiff  when  he  was  attempting  to 
cross  the  tracks  on  direction  of  watchman  sta- 
tioned at  highway  crossing  near  by,  petition 
held  not  demurrable  for  failure  to  allege  that 
watchman  knew  that  engine  would  move  cars 
against  plaintiff. 

14.  Railroads  «s»344( I)— Petition  held  not  de- 
murrable for  failure  to  allege  how  employees 
knew  of  danger. 

In  action  for  injuries  to  plaintiff  resulting 
from  engine  striking  cars  and  moving  them 
against  plaintiff,  petition  alleging  that  engine- 
man  knew  plaintiff  was  in  danger  and  failed  to 
give  signals  held  not  demurrable  for  failure  to 
allege  how  the  knowledge  was  obtained  or 
through  what  employee  defendant  had  knowl- 
edge. 

Error  from  Superior  Oourt,  Ohatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Action  for  personal  injuries  by  V.  Rubnltz 
against  W.  D.  Hines,  Director  General  of 
Railroads.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  petition,  so  far  as  affected  by  the  de- 
murrer, was  aa  follows: 

First  That  the  Central  of  Oeorgia  Railway 
Company  is  a  railroad  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Georgia,  with  its  office  and  principal  place  of 
business  in  Savannah,  Chatham  county,  Ga. 

Second.  Said  company  owns  various  railway 
tracks,  connecting  its  main  line,  entering  the 
city  of  Savannah,  with  the  Ocean  Steamship 
terminals,  which  tracks  cross  Bay  street  ex- 
tension, in  the  western  limits  of  Savannah. 

Third.  That  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads  of  the  United  States  govern- 
ment, is  operating  and  controlling  the  system 
ofl  railway  owned  by  the  Central  of  Georgia 
Railway    Company. 

Fourth.  The  tracks  of  defendant  at  the  sec- 
ond Bay  street  crossing,  west  of  West  Broad 
street,  run  north  and  south,  Bay  street  running 
east  and  west.  Bay  street  is  a  public  street 
of  the  city  of  Savannah.  Just  before  reaching 
the  crossing  of  Bay  street,  the  western  of  the 
two  tracks  divide,  one  branch  running  on  the 
eastern,  and  the  other  branch  on  the  western 
side  of  the  aforesaid  tracks,  and  all  three 
tracks  enter  the  Ocean  Steamship  terminals; 
also  just  prior  to  the  Bay  street  crossing  the 
eastern  of  the  two  tracks  divide,  one  branch 
running  to  the  northeast,  and,  after  crossing 
Bay^  street  extension,  it  subdivides  into  other 
tracks.  At  the  point  where  petitioner  was 
struck  there  are  eight  tracks. 

Fifth.  On  the  afternoon  of  February  22, 
7918,  about  4:30  o'clock,  petitioner  approached 
the  said  crossing  of  the  defendant  company. 
Tht  watchman,  whose  name  petitioner  does  not 
Icnow  dnd  cannot  ascertain,  but  whose  name  is 
«reU    known   to   the   defendant   company,   was 


present  and  saw  petitioner  walk  northward  be- 
side the  eastern  track  just  north  of  Bay  street. 
After  he  had  walked  on  the  eastern  side  of 
the  tracks,  from  100  to  125  feet  north  of  the 
Buy  street  crossing,  an  engine  of  the  defendant 
company  approached  from  the  south  and  push- 
ed two  cars  upon  the  third  track  from  the  west, 
which  it  left  standing,  with  the  northern  end 
thereof  about  100  or  125  feet  north  of  Bay 
street  crossing. 

Sixth.  Petitioner  remained  standing  on  the 
eastern  side  of  the  track  aforesaid.  Immedi- 
ately after  the  engine  had  left  the  cars  thus 
standing,  it  moved  back  towards  the  south  and 
crossed  the  Bay  street  crossing.  The  watch- 
man in  charge  of  the  crossing,  whose  duties 
were  to  protect  persons  using  the  crossing,  was 
then  standing  upon  the  crossing  in  full  view  of 
petitioner. 

Seventh.  Petitioner  had  waited  until  the  en- 
gine had  moved  the  cars  across  the  crossing 
and  the  same  had  become  stationary,  and  the 
engine  had  moved  back  towards  the  south.  He 
was  exercising  the  utmost  care  and  diligence 
for  his  protection. 

Eighth.  While  petitioner  was  thus  standing 
upon  the  eastern  side  of  the  track  aforesaid, 
and  out  of  danger,  the  watchman  who  was  then 
standing  upon  the  crossing  motioned  to  the 
petitioner  with  his  flag  towards  the  left,  saying 
to  petitioner,  "Go  on  across." 

Ninth.  Petitioner  does  not  know  what  au- 
thority the  watchman  had  to  direct  him  to 
cross  the  tracks  at  any  point  other  than  the 
crossing,  or  whether  he  had  any  authority. 
The  watchman  did.  in  fact,  exercise  sudi  au- 
thority, and  had  done  so  for  nine  years.  The 
watchman's  express  authority  cannot  be  ascer- 
tained by  petitioner,  but  is  well  known  to  the 
defendant.  Petitioner  charges  that  the  watch- 
man bad  full  knowledge  of  his  desire  to  cross 
the  tracks  and  of  his  presence  upon  the  tracks. 
Petitioner  started  to  cross  the  tracks  and  was 
upon  the  tracks  at  his  express  direction  and 
with  his  fuU  knowledge. 

Tenth.  After  receiving  the  signal  aforesaid, 
petitioner  started  across  the  tracks,  in  plain 
view  of  the  watchman,  and  with  his  full  knowl- 
edge and  consent,  and  after  petitioner  had  got- 
ten to  the  track  upon  which  the  stationary  cars 
were  standing,  and  was  upon  the  same,  Uien 
being  within  5  or  10  feet  of  the  northern  end 
of  the  cars,  the  engine  of  the  defendant  com- 
pany moved  northward  across  the  Bay  street 
crossing,  struck  the  stationary  cars  suddenly 
and  with  great  violence,  knocking  them  upon 
petitioner  and  knocking  petitioner  to  the 
ground.  The  cars  were  struck  with  such  vio- 
lence by  the  locomotive  of  the  defendant  that 
both  trucks  of  one  car  ran  over  petitioner. 
The  wheels  of  the  car  ran  over  petitioner's 
right  leg  just  below  the  knee,  so  crushing  and 
mangling  it  that  it  had  to  be  amputated. 

Eleventh.  The  defendant  company,  through 
its  watchman,  knew  that  petitioner  waa  cross- 
ing the  tracks.  He  had  reason  to  know  that 
petitioner  was  near  the  end  of  the  standing 
ears  aforesaid,  that  he  was  in  a  place  of  dan- 
ger, and  that  the  movement  of  the  cars  north- 
ward would  strike  petitioner  to  his  injury  and 
damage. 

Twelfth.  A  part  of  the  duty  of  said  watdi- 
man  is  to  signal  persons  across  the  railroad 
'Tossing  when  the  crossing  is  dear  of  trains 
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or  oars.  Other  duties  performed  by  the  said 
watchman  are  to  signal  trains  across  the  street 
crossing,  and  to  stop  the  same  before  crossing 
the  street  crossing;  and  the  said  watchman 
knew  that,  if  he  permitted  the  locomotiye  to 
move  northward  upon  the  track  where  the 
stationary  cars  were  standing,  and  where  peti- 
tioner was  crossing,  such  movement  would  in 
all  probability  inflict  injury  upon  petitioner. 

Thirteenth.  The  agents  and  servants  of  the 
defendant  company  in  charge  of  the  engine  at 
the  time  and  place,  whose  names  are  unknown 
to  ];retitioner  and  cannot  be  ascertained  by  him, 
but  are  well  known  to  the  defendant,  approach- 
ed the  said  crossing  without  ringing  any  bell, 
sounding  any  warning,  or  giving  any  other 
notice  to  any  persons  who  might  be  upon  the 
crossing,  or  who  might  be  in  danger,  with  the 
knowledge  of  the  defendant  or  its  watchman; 
and  petitioner  diarges  that,  if  such  notice  had 
been  given  of  its  purpose  to  cross  said  cross- 
ing, petitioner  would  have  been  enabled  to 
avoid  injury. 

Fourteenth.  The  defendant  company,  through 
its  crossing  watchman,  did  a  careless  and  neg- 
ligent thing  in  directing  petitioner  across  the 
tracks  of  the  defendant  company  at  a  place 
other  than  a  crossing,  and  knew  that  he  was 
directing  petitioner  into  a  place,  of  grave  dan- 
ger, and  knew  that  after  having  done  so  that 
he  should  exercise  commensurate  care  to  avoid 
injury  to  petitioner. 

Fifteenth.  The  defendant  company  had  no 
person  stationed  upon  the  north  end  of  the 
stationary  cars,  either  to  warn  persons  who 
might  be  upon  the  track  of  danger,  or  to  signal 
to  the  engineer  of  the  presence  of  such  persons, 
so  that  he  might  stop  the  engine. 

Sixteenth.  The  watchman  in  charge  of  the 
crossing,  whose  duties  required  that  he  should 
signal  the  crews  in  charge  of  the  locomotive 
and  trains  to  cross  the  street,  although  know- 
ing that  petitioner  was  crossing  the  tracks  of 
the  defendant  company,  nevertheless  permitted 
the  engine  to  cross  the  Bay  street  crossing, 
with  result  that  the  said  locomotive  struck  the 
cars  to  petitioner's  injury  and  damage. 

Seventeenth.  The  said  crossing  watchman, 
whose  duties  required  that  he  should  stop  en- 
gines and  trains  from  crossing  the  street  if  oc- 
casion required,  although  he  knew  petitioner 
was  crossing  the  tracks  aforesaid,  negligently 
failed  to  stop  the  said  train,  but  permitted  the 
same  to  move  across  the  street,  to  petitioner's 
injury  and  damage. 

Eighteenth.  The  defendant  company  would 
have  avoided  injury  to  petitioner  if  its  crossing 
watchman  had  not  motioned  petitioner  and  di- 
rected him  to  cross  the  tracks  at  the  time  and 
place,  and  would  also  have  avoided  injury  to 
petitioner  if  he  had  warned  petitioner  of  the 
approach  of  the  engine  towards  the  stationary 
cars,  and  if  the  engineer  had  rung  a  bell  or 
sounded  a  warning  as  the  engine  approached 
the  Bay  street  crossing,  and  if  the  crossing 
watchman  had  not  permitted  the  engineer  in 
charge  of  the  engine  to  cross  the  street  and 
strike  the  cars.  If  the  defendant  company  had 
sounded  any  warning  whatever  of  the  approach 
of  the  said  engine  to  the  said  crossing,  or  if 
the  crossing  watchman  had  given  petitioner  any 
warning  whatever  of  its  approach,  petitioner 
would  not  have  been  injured. 

Nineteenth.  Petitioner's  injuries  are  due  en- 
tirely to  the  fault  and  negligence  of  the  defend- 


RUBNITZ 

S.B.) 


691 


ant  company  for  the  following  reasons,  to  wit: 

(1)  Because  the  crossing  watchman  directed 
petitioner  to  cross  the  tracks  of  the  defendant 
company  at  a  time  when  the  watchman  knew,  or 
in  the  exercise  of  ordinary  care  should  have 
known,  that  petitioner's  safety  would  be  en- 
dangered. 

(2)  Because  the  crossing  watchman  knew 
petitioner's  danger  in  crossing  the  tracks  of 
the  defendant  company  where  he  had  been  di- 
rected by  the  watchman  aforesaid,  and  directed 
the  engineer  in  charge  of  the  locomotive  to 
cross  the  street  and  permitted  him  to  strike 
the  cars  aforesaid. 

(3)  Because  the  crossing  watchman,  knowing 
of  petitioner's  danger  in  crossing  the  tracks, 
failed  to  stop  the  locomotive  before  it  had 
crossed  the  street  and  before  it  struck  the  cars 
aforesaid. 

(4)  Because  the  watchman,  knowing  of  peti- 
tioner's presence  upon  the  tracks,  failed  to  give 
any  warning  whatever  of  his  approaching  dan- 
ger, which  warning  the  watchman  could  easily 
have  given. 

(5)  The  defendant  company  was  negligent 
because  its  employees  in  charge  of  the  locomo- 
tive permitted  its  engine  to  approach  a  public 
street  crossing  without  sounding  a  bell,  blowing 
a  whistle  or  sounding  any  warning  to  apprise 
persons  upon  the  crossing,  or  petitioner  in  a 
place  of  danger,  known  to  the  defendant,  of  the 
approach  of  the  said  engine  and  of  the  danger 
to  petitioner. 

(6)  In  suddenly  and  without  warning  striking 
the  cars  and  injuring  petitioner. 

(7)  In  failing  to  have  upon  the  northern  end 
of  said  cars  an  employee  who  could  have  warn- 
ed petitioner  or  notified  the  engineer  of  his 
dangerous  position  in  time  to  stop  the  engine 
and  avoid  injury  to  petitioner. 

(8)  The  defendant  is  guilty  of  negligence  per 
se  in  crossing  the  street  without  sounding  a 
bell,  or  other  warning,  as  prescribed  by  law. 

Defendant  demurred  specially  to  the  peti- 
tion on  the  following  grounds: 

(3)  Because  it  is  not  alleged  or  shown  for 
what  purpose  or  in  what  capacity  the  plaintiff 
was  crossing  the  railroad  tracks  at  the  place 
where  he  was  injured. 

(4)  To  the  eleventh  paragraph  of  the  peti- 
tion because  it  is  not  shown  why  the  watchman 
had  reason  to  know  that  petitioner  was  near 
the  end  of  the  standing  cars  and  was  in  a  place 
of  danger. 

(5)  To  subdivision  (1)  of  the  nineteenth  par- 
aj^raph  because  the  same  is  ambiguous  and  un- 
certain in  that  it  charges  both  actual  and  im- 
plied notice  of  the  danger  of  the  plaintiff,  and 
defendant  is  not  advised  upon  which  theory  the 
plaintiff    relies. 

(0)  To  paragraph  9  thereof  because  it  ap- 
pears from  the  allegations  of  the  petition  that 
the  proximate  cause  of  plaintiff^s  injury  was 
due  to  his  going  upon  and  across  the  several 
yard  tracks  of  defendant,  not  at  a  public  or 
private  crossing,  while  the  switching  and  move- 
ment of  cars  was  in  progress  on  said  tracks; 
it  being  alleged  in  the  petition  that  plaintiif 
went  upon  and  across  the  switching  tracks  in 
obedience  to  the  direction  of  a  crossing  watch- 
man of  defendant  at  the  Bay  street  extension 
crossing,  but  it  not  being  alleged  in  the  peti- 
tion that  said  watchman  had  any  authority  so 
to  direct  the  plaintiff,  or  that  said  watchman 
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in  giving  said  direction  was  acting  within  the 
scope  of  his  authority  from  this  defendant. 

(7)  To  the  allegation  of  the  ninth  paragraph 
of  the  petition  which  alleges  that  **the  watdi- 
man  did  in  fact  exercise  such  authority  and 
had  done  so  for  nine  years,"  because  it  is  not 
alleged  when,  where,  how,  under  what  circum- 
stances, or  for  what  purpose  said  watchman 
had  previously  during  nine  years  directed  peti- 
tioner to  cross  said  tracks  at  any  point  other 
than  the  public  crossing  where  the  watchman 
was  employed. 

(8)  To  the  ninth  paragraph  of  the  petition, 
which  charges  that  the  watchman  had  full 
knowledge  of  plaintiffs  desire  to  cross  the  track 
because  it  is  not  alleged  for  what  purpose  plain- 
tiff desired  to  cross  the  track  at  a  place  other 
than  the  public  crossing,  or  when  or  how  de- 
fendant's watchman  acquired  such  knowledge 
of  plaintiff's  desire  to  cross  the  track. 

(9)  To  the  seventh  paragraph,  which  alleged 
that  the  petitioner  was  exercising  the  utmost 
care  and  diligence  for  his  protection,  on  the 
ground  that  the  same  is  the  mere  conclusion 
of  the  pleader. 

(10)  To  paragraphs  13,  16,  18,  and  to  sub- 
divisions 5,  6,  7,  and  8  of  the  nineteenth  para- 
graph, because  it  is  not  alleged  that  defend- 
ant's engineer  in  charge  of  the  movement  of 
said  engine  had  any  knowledge  of  plaintiff's 
presence  on  said  track  in  a  position  of  danger 
or  any  reason  to  anticipate  that  he  would  be 
injured  by  the  switching  of  said  cars. 

(11)  To  paragraphs  10,  11,  12,  14,  16,  17, 
and  19: 

(a)  Because  it  is  not  alleged  or  shown  that 
defendant's  watchman  knew  when  he  directed 
plaintiff  to  cross  said  tracks  alleged  that  plain- 
tiff would  cross  so  near  to  the  standing  cars 
upon  the  tracks  as  to  be  struck  and  injured 
when  the  engine  moved  upon  or  coupled  to 
them. 

(b)  Because  it  is  not  alleged  or  shown  that 
the  watchman  knew  when  he  directed  plaintiff 
to  cross  the  tracks  as  alleged  that  the  engine 
which  was  moving  on  said  tracks  would  strike 
the  two  stationary  cars  (which  had  just  been 
left  on  said  tracks  as  set  forth  in  paragraphs 
fi.  6,  and  7)  with  sudi  violence  as  to  suddenly 
cause  said  standing  cars  to  be  knocked  over 
and  upon  the  plaintiff  while  he  was  crossing 
the  tracks  at  a  distance  of  5  to  10  feet  there- 
from as  alleged  in  paragraph  10. 

(12)  To  subdivision  5  of  paragraph  19,  which 
alleged  that  petitioner  was  in  a  place  of  danger 
known  to  said  defendant  because  it  is  not 
alleged  how  the  defendant  knew  that  the  plain- 
tiff was  in  a  place  of  danger  or  through  what 
agent,  officer,  or  employee  defendant  had  such 
knowledge. 

(13)  To  the  allegations  of  paragraphs  13,  15. 
16,  17,  and  18,  and  to  subdivisions  6,  7.  and  8 
of  paragraph  19  of  the  petition,  because  no  ac- 
tionable negligence  as  to  the  plaintiff  is  alleged 
in  said  paragraphs  against  this  defendant. 

— Statement  by  editor. 

H.  W.  Johnson,  of  Savannah,  for  plaintiff 
In  error. 

O'Neal  &  Kravltch  and  Oliver  &  Oliver, 
all  of  Savannah,  for  defendant  In  error. 

STEIPHENS,  J.  [1]  1.  The  allegations  In 
a  petition  are  sufficient  to  diarge  the  de- 


fendant with  having  wantonly  Injured  the 
plaintiff  after  his  perilous  position  as  a  tres- 
passer upon  the  defendant's  tracks  bad  be- 
come known  to  the  servants  of  the  defend- 
ant operating  and  controlling  the  movements 
of  an  approaching  train,  where  the  petition 
alleges  that  the  plaintiff,  in  approaching  the 
defendant's  railroad  tracks  at  a  public  cross- 
ing, detoured  and  attempted  to  cross  the  de- 
fendant's tracks  at  a  place  near  the  cross- 
ing in  the  switchyards  of  the  defendant,  and 
that  the  plaintiff's  presence  there  was  known 
to  the  defendant's  watchman  stationed  at  the 
crossing,  whose  duty  it  was  to  signal  the  de- 
fendant's trains  and  thereby  control  their 
movements  and  to  cause  them  to  stop  when 
necessary;  that  the  watchman  signaled  to 
the  plaintiff  to  cross  in  front  of  some  box 
cars  of  a  shifting  train  which  had  come  to 
a  stop,  thus  assuring  him  that  he  could  cross 
the  tracks  in  safety;  that  the  plaintiff  in 
thus  attempting  to  cross  was  suddenly  put 
in  a  perilous  situation  by  a  sudden  starting 
of  the  train  and  was  knocked  down  and  run 
over  and  injured;  and  that  such  perilous 
situation  of  the  plaintiff  was  known  to  the 
watchman. 

[2,  3]  2.  Although  an  allegation  in  the  pe- 
tition that  the  watchman  when  he  directed 
the  plaintiff  to  cross  the  tracks  of  the  de- 
fendant knew  or  in  the  exercise  of  ordinary 
care  should  have  known  that  the  plaintiff's 
safety  would  be  endangered  is  subject  to 
special  demurrer  as  being  duplidtous,  such 
defect  is  immaterial,  since  the  petition  else- 
where unequivocally  charges  that  the  watch- 
man knew  of  the  plalntUTs  presence  In  the 
switchyard  and  of  his  perilous  situation 
when  attempting  to  cross  the  tracks,  and 
clearly  seeks  to  recover  alone  upon  the  the- 
ory that  the  plaintiff's  presence  In  the 
switchyard  and  his  dangerous  and  perilous 
position  were  known  to  those  operating  and 
controlling  the  train,  and  does  not  seek  to  re- 
cover upon  the  ground  that  his  presence  or 
perilous  position  could  have  been  known  by 
the  exercise  of  due  care  upon  the  part  of 
those  operating  and  controlling  the  train. 

[4]  3.  Although  a  failure  to  observe  statu- 
tory requirements  as  to  duties  required  of 
those  in  charge  of  a  train  when  approaching 
a  crossing  Is  not  negligence  per  se  as  to  one 
not  at  the  crossing,  yet  a  failtu'e  to  perform 
any  of  the  acts  required  by  the  statute  may, 
independently  of  the  statute,  imder  the  cir- 
cumstances of  the  particular  case,  amount 
to  negligence.  Where  a  trespasser  on  the 
tracks  of  a  railroad  company  is  in  a  perilous 
situation  a  short  distance  beyond  a  crossing, 
and  such  perilous  situation  has  become 
known  to  thosje  operating  the  train,  a  fail- 
ure on  the  part  of  the  railroad  company  to 
ring  a  bell  or  to  give  warning  to  the  tres- 
passer or  to  perform  any  act  which  happens 
to  be  required  by  the  statute  may  neverthe- 
less at  the  time  and  place  be  negUgence  as 
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a  matter  of  fact  as  respects  the  trespasser. 

[5]  4.  In  a  suit  for  damages  alleged  to 
have  been  caused  by  the  negligence  of  a  par- 
ticular railroad  company  brought  against 
Walker  D.  Hines,  Director  General  of  Rail- 
roads of  the  United  States  govemment,  the 
petition,  which  alleges  that  he  Is  operating 
and  controlling  a  .certain  named  railroad 
company,  sufBciently  alleges  negligence 
ngninst  the  defendant  when  it  alleges  negli- 
gence on  the  part  of  the  railroad  company. 

[6-14]  5.  The  petition  was  not  subject  to 
any  of  the  other  special  grounds  of  demurrer 
interposed. 

6.  The  motion  to  dismiss  the  plaintiff's 
case  because  of  no  process  against  the  de- 
fendant not  being  based  upon  fact,  was  prop- 
erly dismissed. 

Judgment  aCBrmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(26  Ga.  App.  521) 

YOUNG-^ONES  HARDWARE  CO.  V.  DEW- 
EY.   (No.  11823.) 

(Court  of  Appeals  of  Qeorgia,  DiTision  No.  2. 

March  16,  1921.) 

(Byllabu9  hy  the  Court,) 

1.  Appeal  and  error  ^=>I0I5(3)  —  Opinion  of 
Judge  who  did  not  preside  at  trial  on  motion 
for  new  trial  does  not  liava  same  weiglit 
as  in  other  cases. 

Where  the  judge  who  heard  the  motion  for 
a  new  trial  was  not  the  judge  who  presided  at 
the  trial  of  the  case,  the  rule  with  reference 
to  the  weight  of  the  opinion  of  the  trial  judge 
upon  the  facts  does  not  have  the  same  broad 
application.  Monahan  v.  National  Realty  Co., 
4  Ga.  App.  681(8),  62  S.  B.  127;  Ford  t.  Har- 
ris, 4  Ga.  App.  467,  61  S.  B.  881. 

2.  Sales  «=>l68i/2(4)— Right  of  buyer  to  'H*e- 
turn"  not  exercised  by  notifying  seller. 

Where  a  contract  gives  the  purchaser  of 
personalty  sold  under  an  express  warranty  the 
right  upon  compliance  with  specified  conditions, 
to  return  it  to  the  seller,  a  mere  notice  to  the 
latter  that  the  property  is  held  subject  to  his 
^order  is  not  a  compliance  with  the  terms  of  the 
contract.  Nor  waa  a  statement  by  the  pur- 
chaser that  "the  machine  was  down  at  his  farm 
and  that  he  [the  seUer]  could  go  down  there 
and  get  it"  a  compliance  with  the  terms  of  the 
contract  to  "return"  the  machine  to  the  seller. 
Malsby  v.  Young,  104  Ga.  205(3),  30  S.  B.  854; 
Case  Threshing  Machine  Co.  v.  Cook,  7  Ga. 
App.  635,  67  S.  B.  890. 

[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases*  First  and  Second  Series,  Return.] 

3.  Sales  ^=>l68i/2(3)— >lf  buyer  retains  prop- 
erty beyond  time  allowed  for  trial,  tale  Is  ab- 
solute. 

Where,  in  a  contract  of  sale  of  a  machine, 
it  was  stipulated  that  the  purchaser  should 
have  until  a  definite  time  to  try  the  machine,  in 


order  to  determine  if  it  came  np  to  the  ex- 
press warranty,  the  definite  time  of  trial  was 
of  the  essence  of  the  contract,  and  if  the  pur- 
chaser retained  possession  of  the  machine  be- 
yond the  time  limited,  this  amounted  to  an 
approval  of  the  machine  and  made  the  sale  ab- 
solute. O'Donnell  v.  Wing,  121  Ga.  720,  49 
S.  B.  720;  International  Filter  Co.  v.  La 
Grange  Ice  &  Fuel  Co.,  22  Ga.  App.  167,  95 
S.  B.  736. 

4^  New  trial  ^=970^1  m properly  granted  when 
verdict  demanded. 

Upon  a  review  of  all  the  evidence  the  ver- 
dict for  the  plaintiff,  which  was  directed  by  the 
trial  judge,  was  demanded,  and  the  judge  who 
heard  the  motion  for  a  new  trial  erred  in  grant- 
ing another  trial. 

Error  from  City  Court  of  Quitman;  JMT. 
Baum,  Judge. 

Action  by  the  Young-Jones  Hardware  Coni- 
pany  against  Joel  Dewey.  Verdict  for  plain- 
tiff. From  a  Judgment  granting  a  new  trial, 
plaintiff  brings  error.    Reversed. 

Bennet  ft  Harrell,  of  Quitman,  for  plain- 
tiff in  error. 

Morris  ft  Weston  and  Branch  ft  >  Snow,  al) 
of  Quitman,  for  defendant  in  error. 

HILL,  J.    Judgment  reversed. 

JBNKINS,  P.  J.,  and  STBPHBNS,  J., 
concur. 


(26  Ga,  App.  676) 

NICHOLS  V.  ATLANTIC  ICE  ft  COAL  COR- 
PORATION.    (No.  12176.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  26,  1921.) 

(SyUdbus  "by  the  Court,) 

1.  Master  and  servant  ^==>204(l)--ln]ury  from 
known  defeot  In  machinery  not  aotionable. 

Where  suit  is  brought  by  a  servant  against 
his  master  for  injuries  resulting  from  defec- 
tive machinery,  it  must  appear,  before  there 
can  be  a  recovery,  that  the  servant  injured 
did  not  know,  and  had  not  equal  meana  of 
knowing,  of  the  defective  condition  of  the  ma- 
chinery alleged  to  have  caused  his  injury,  and 
by  the  exercise  of  ordinary  care  could  not 
have  known  thereof.     Civ.  Code  1910,  §  3131. 

2.  Master  and  servant  <9=>2I7(  l9)^RIsk  of  op- 
erating ripsaw  with  ki^wledge  of  defects  and 
lack  of  helper  assumed. 

It  afBrmatively  appearing,  from  the  allega- 
tions in  the  petition,  that  the  alleged  defect 
in  the  ripsaw,  and  the  insufficient  assistance 
constituting  the  ground  of  negligence  for  which 
the  damages  were  claimed,  were  not  only 
known  but  fully  realized  by  the  plaintiff,  and 
that,  notwithstanding  this  knowledge  and  re- 
alisation, he  undertook  the  risk  of  operation, 
it  must  follow  that  he  assumed  the  risk  of 
any  danger  consequent  to  such  operation,  and 
was  therefore  not  entitled  to  recover  damages. 
Flury  V.  Hightower,   etc.,   Co.,   132   Ga.  300, 


®s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
lOGS.E.— .38 
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64  S.  E.  72;    Butler  v.  Atlanta  Buggy  Co.,  10 
Ga.  App.  175,  73  S.  B.  25. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

■ 

Action  by  J.  E.  Nichols  against  the  Atlantic 
Ice  &  Ck>al  Corporation.  Judgment  dismiss- 
ing the  petition  on  demurrer,  and  plaintiff 
brings  error.     Affirmed. 

Nichols  sued  the  Atlantic  Ice  &  Coal  Cor- 
poration for  damages  on  account  of  an  in- 
Jury  alleged  to  have  been  received  while  he 
was  running  a  ripsaw  for  the  defendant  at 
its  plant  in  Atlanta.  The  allegations  of  his 
petition  are  substantially  as  follows:  Except 
in  a  general  way,  he  was  unfamiliar  with 
the  operation  of  ripsaws,  and  did  not  know 
when  they  were  in  a  defective  condition. 
The  ripsaw  which  he  was  operating  was  de- 
fective, in  that  it  had  no  shield  over  it  for 
the  protection  of  any  one  who  might  be  oper- 
ating It,  and  also  had  a  wabble  or  kink  in  it, 
which  caused  it  to  wabble  when  it  was  be- 
ing used.  While  he  knew  of  this  defective 
condition  and  knew  that  it  was  difficult  to 
saw  wood  with  the  ripsaw  in  that  condition, 
he  did  not  know  that  it  was  dangerous.  He 
bad  a  helper  employed  to  assist  him  in  the 
operation  of  the  saw,  but  the  day  before  he 
was  injured  this  helper  was  taken  away  from 
him  by  the  defendant,  and  on  the  day  of  the 
Injury  he  was  ordered  to  saw  a  board  about 
four  inches  wide  and  about  three-quarters  of 
an  inch  thick  with  the  saw,  and,  having  no 
helper  with  him,  it  was  necessary  for  him  to 
hold  both  ends  of  the  board  and  work  the 
board  through  the  saw,  and  while  he  was 
engaged  in  doing  this  the  wabble  or  kink  in 
the  saw  caused  it  to  catch  and  Jerk  up  the 
board,  thus  catching  his  hand  in  the  saw 
and  cutting  off  his  fingers.  The  specific  neg- 
ligence alleged  was:  First,  that  the  defend- 
ant did  not  provide  the  saw  with  a  shield; 
second,  that  the  plaintiff  had  been  put  to 
work  with  this  saw  in  its 'defective  and  dan- 
gerous condition  without  proper  warning; 
third,  that  the  plaintiff's  helper  was  taken 
away  over  his  protest  at  a  time  when  the 
services  of  the  helper  would  have  prevented 
the  accident;  and,  fourth,  that  the  plaintiff 
was  not  provided  with  a  safe  place  and  safe 
instrument  for  work. 

A  demurrer  was  filed  on  the  following 
grounds:  First,  no  cause  of  action  is  set 
forth;  second,  the  plaintiff  was  injured  by 
an  assumed  risk;  third,  that  the  petition 
does  not  allege  that  the  plaintiff  did  not 
know  of  the  defective  condition  of  the  saw 
and  had  not  equal  opportunity  with  the  mas- 
ter of  knowing  thereof;  fourth,  that  the 
petition  discloses  that  the  plaintiff  did  know 
of  the  defective  condition  of  the  saw,  and 
with  this  knowledge  assumed  the  risk  of  its 
condition;  and,  fifth,  that  the  petition  dis- 
closes that  the  plaintiff  knew  that  his  helper 


had  been  removed  and  that  the  removal  of 
the  helper  increased  the  danger  in  the  work, 
and,  with  the  knowledge  of  such  increased 
danger,  he  nevertheless  continued  at  the 
work,  and  therefore  assumed  the  risk  of 
such  increased  danger.  The  demurrer  was 
sustained  and  the  petition  dismissed,  and 
the  plaintiff  excepted. 

Anderson  &  Slate  and  J.  L.  Anderson,  all 
of  Atlanta,  for  plaintiff  in  error. 

McDaniel  &  Black,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J^  and  STEPHENS,  J^  con- 
cur. 


(26  Ga.  Ai^p.  493) 

TUGGLE  V.  FISK  RUBBER  CO.  OF  NEW 
YORK.  (No.  M752.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(Syllabui  by  Editorial  Biaft.) 

1.  Appeal  and  error  ^=s>302 (3)— Ground  of  mo- 
tion for  new  trial,  compialning  of  admistlon 
of  certain  contract,  not  oonoidered. 

A  ground  of  a  motion  for  a  new  trial,  aa- 
signing  error  in  the  admission  in  evidence  over 
defendant's  objection  of  "a  certain  contract 
dated  November  13,  1917,"  cannot  be  consider- 
ed on  api>eal. 

2.  Evidence  ^=9 1 78 (2)— Copies  of  invoices  ad- 
missible, when  defendant  given  notice  to  pro« 
duoe  originaJs,  and  tiiey  had  been  destroyed. 

Copies  of  sale  invoices  accompanying  the 
goods  involved  in  a  suit  were  admissible  on 
behalf  of  plaintiff,  where  defendant  had  been 
served  with  notice  to  produce  the  originals,  and 
it  appeared  that  they  had  been  destroyed  by 
fire. 

3.  Appeal  and  error  «s>882(8),  1053(3)— Ad- 
mission  of  evidence  held  harmless,  where  ad- 
verse party  testified  to  same  matter,  and 
Judge  limited  issues. 

On  the  question  of  whether  goods  shipped 
defendant  were  sold  or  only  consigned,  the 
admission  of  evidence  of  orders  showing  other 
recent  purchases  did  not  require  a  reversal, 
where  defendant  testified  to  such  purchases, 
and  the  judge  clearly  limited  the  jury  to  the 
one  definite  issue  in  dispute. 

Error  from  Superior  (3ourt,  De  Kalb 
Connty;    J.  B.  Hutcheson,  Judge. 

Action  by  the  Flsk  Rubber  Company  of 
New  York  against  H.  O.  Tuggle.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Key,  McCHelland  ft  McClelland,  of  Atlan- 
ta, for  plaintiff  in  error. 

W.  S.  Dillon,  of  Atlanta,  and  L.  B.  Nor- 
ton, of  Lithonia,  for  defendant  In  error. 
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JENKINS,  P.  J.  Certain  goods  shipped  by 
the  plaintiff  to  the  defendant  were  destroy- 
ed by  fire  without  fault  on  the  part  of  the 
defendant.  The  sole  Issue  on  the  trial  was 
whether  the  goods  had  been  sold  or  con- 
signed. If  they  were  sold,  the  defendant 
was  liable  for  the  purchase  price  as  sued 
for;  but,  If  consigned,  the  plaintiff  could 
not  recover.  The  Jury  found  for  the  plain- 
tiff.   Held, 

1.  The  rerdlct  was  authorized  by  the  evi- 
dence. 

[1]  2.  A  ground  of  the  motion  for  a  new 
trial  assigning  error  as  follows: 

"Because  movant  alleges  the  court  erred  in 
admitting,  in  evidence,  over  defendant's  objec- 
tion, a  certain  contract  dated  November  13, 
1917" 

— cannot,  under  previous  rulings,  be  consid- 
ered by  this  court.  Bacon  v.  Danneuberg 
Co.,  24  Ga.  App.  540,  641  (8),  101  S.  E.  699 ; 
Webb  V.  Slaton.  24  Ga.  App.  188  (1),  100 
S.  E.  227. 

[2]  3.  The.  plaintiff  was  entitled  to  in- 
troduce copies  of  the  sale  invoices  accom- 
panying the  goods  involved  in  the  suit,  aft- 
er having  served  defendant  with  notice  to 
produce  the  originals,  it  appearing  that  the 
originals  had  been  destroyed  by  fire. 

[3]  4.  The  ground  complaining  of  the  in- 
troduction of  such  copies  is  therefore  without 
merit.  Whether  or  not  the  court  erred  in 
allowing  the  introduction  of  original  orders, 
showing  other  recent  previous  purchases  by 
the  defendant  from  the  plaintiff  of  similar 
articles  (see  Jones  v.  Teasley,  105  S.  E.  46 
[3],  47),  the  defendant  having  himself  tes- 
tified to  just  such  purchases  (see  Swift  Mfg. 
Co.  V.  Cunningham,  24  Ga.  App.  170  [5],  100 
S.  El  225;  Copeland  v.  Ruff,  20  Ga.  App. 
217  [1],  02  S.  E.  955),  and  the  judge  by  his 
charge  having  clearly  limited  the  jury  to  the 
one  definite  issue  in  dispute,  the  verdict 
will  not  be  set  aside  on  the  ground  that  the 
court  erred  in  allowing  a  witness '  for  the 
plaintiff  to  testify  with  respect  to  the  or- 
ders and  invAces. 

Judgment  afflamed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(2e  Ga.  App.  500) 

JAMES  V.  DOUGLASVILLE  BANKING  CO. 

(No.  M793.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1021.) 

fSyUahus  by  Editorial  Staff.) 

I.  Judges     ^=>45— Dlsquallfleil     when     wife's 
grandmother  and  grandmother  of  party's  of« 
fleer  were  sisters. 
Where  the  grandmothers  of  a  judge's  wife 

and  an  officer  and  stoclcholder  of  the  plaintiff 


corporation  were  sisters,  the  judge  and  the 
officer  were  related  by  affinity  within  the  third 
degree,  under  the  rule  of  the  canon  law,  and 
the  judge  was  disqualified. 

2.  Judgment  ^=>26l,  359— iMotion  to  arrest 
and  to  vacate  improperly  denied,  when  Judge 
disqualified. 

Where  defendant's  counsel  denied  the 
judge's  qualification  and  stated  the  facts,  which 
were  not  controverted,  but  the  judge  proceeded 
with  the  case,  a  motion  to  arrest,  vacate,  or 
set  aside  the  judgment,  supported  by  uncontro- 
verted  proof,  should  have  been  granted. 

3.  Judgment  ^=>336— IMotion  to  set  aside  Judg* 
ment  held  not  to  require  brief  of  evidenoe. 

A  motion  to  set  aside  the  judgment  in  a 
foreclosure  suit,  where  the  plea  had  been  strick- 
en and  no  verdict  was  rendered  or  was  required 
under  Giv.  Code  1910,  $  3283,-  was  not  in 
terms  or  effect  a  motion  for  new  trial  based 
upon  a  verdict,  and  no  brief  of  the  evidence 
was  required. 

Error  from  Superior  Ck>urt,  Douglas  Coun- 
ty;  F.  D.  Irwin,  Judge. 

Action  by  the  DouglasvlUe  Baulking  Com- 
pany against  W.  A.  James.  Judgment  foe 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

W.  A  Jamea^  of  Atlanta,  for  plalntilT  in 
error. 

D.  S.  Striclsland,  of  Douglaaville,  for  de- 
fendant in  error. 

JENKINS,  P.  J.  [1]  1.  Where  a  judge  is 
related  by  affinity  to  one  who  is  an  officer 
and  stockholder  of  a  plaintiff  corporati<»i» 
by  reason  of  the  grandmother  of  the  judge's 
wife  and  the  grandmother  of  such  officer 
having  been  sisters,  the  relationship  is  in 
the  third  degree,  under  the  rule  of  the  canon 
law,  and  falls  within  the  inhibition  of  sec- 
tion 4642  of  the  Civil  Code  (1910).  Such  a 
judge  is  disqualified  from  sitting  in  a  case 
between  the  corporation  and  an  individual 
defendant,  except  with  the  consent  of  both 
parties  at  interest.  Short  v.  Mathis,  101 
Ga.  287,  288,  28  S.  E.  918;  Smith  v.  State, 
2  Ga.  App.  574,  576,  59  S.  B.  311;  GUiff  v. 
State,  1  Ga.  App.  563,  555,  67  S.  E.  941. 

[2]  2.  In  the  Instant  case  the  plaintiff  fore- 
closed a  mortgage  on  realty  and  on  the  trial 
of  the  case  the  defendant's  counsel  denied 
the  qualification  of  the  judge,  and,  in  support 
of  his  objection,  stated  in  his  place  the  facts 
of  disqualification,  which  were  not  contro- 
verted; but  the  judge  proceeded  thereafter 
to  hear  the  case  and  to  enter  a  judgment  of 
foreclosure  against  the  defendant  and  the 
defendant  at  the  same  term  of  court  filed  a 
motion  to  arrest,  vacate,  or  set  aside  the 
judgment  upon  the  ground  of  such  disqual- 
ification, and  supported  his  allegations  by 
uncontroverted  proof  at  a  hearing,  after 
due  notice  to  the  opposite  party.  Held, 
the  court  erred  in  overruling  the  motion  and 
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in  failing  to  set  aside  the  Judgment  thus  com- 
plained of.  Gillespie  v.  Farkas,  19  Ga.  App. 
158,  91  S.  E.  244;  8tate  Mutual  Life  Ins.  Co. 
V.  Walton,  142  Ga.  765,  766  (3),  83  S.  B. 
666;  Shuford  v.  Shuford,  141  Ga.  407,  408 
<9),  81  S.  E.  115;  Rogers  v.  Felker,  77  Ga. 
46;   Brantley  ▼.  Greer,  71  Ga.  11,  13. 

[3]  3.  While  **a  motion  to  set  aside  a  ver- 
dict, based  on  matters  not  appearing  on  the 
face  of  the  record,  is  In  effect  a  motion  for 
a  new  trial,  and  is  subject  to  all  the  rules 
of  law  governing  such  motions,"  so  as  to 
require  a  brief  of  the  evidence  (Ga-  Ry.  & 
Electric  Co.  v.  Hamer,  1  Ga.  App.  673,  68 
S.  E.  54),  yet  where,  as  in  the  instant  case,^ 
the  motion  was  neither  in  terms  nor  effect 
a  motion  for  new  trial  based  upon  a  verdict, 
but  was  a  motion  to  set  aside  a  Judgment  in 
a  case  where  the  plea  had  been  stridden 
and  where  no  verdict  had  been  rendered  or 
was  required  (Ray  v.  Atlanta  Banking  0>., 
110  Ga.  305.  306  (4).  35  S.  E.  117;  avil  CJode 
1910,  (  3283),  a  brief  of  the  evidence  was 
unnecessary. 

Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


<26  Ga.  App.  539) 

MAYO  V.  BOWEN.    (No.  12059.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

fBffUdbus  hy  the  Court.) 
f.  Deeds  ®s»III^Conveyano*    held    by    the 
tract  and  not  by  the  acre. 

A  deed  described  the  land  conveyed  as  fol- 
lows: "All  that  certain  tract  or  parcel  of  land 
situate,  lying,  and  being  in  the  1192d  district, 
G.  M.,  of  Toombs  county,  Georgia,  containing 
56  acres,  more  or  less,  and  bounded  as  follows: 
On  the  north  by  lands  of  W.  T.  Bowen,  on  the 
east  by  lands  of  D.  C.  Newton  &  Son,  on  the 
soiith  by  land  of  W.  J.  Hall,  and  on  the  west  by 
lands  of  Mrs.  M.  M.  James."  Held,  that  this 
was  a  conveyance  of  land  by  the  tract,  and  not 
by  the  acre.  Kendall  v.  Wells,  126  Ga.  343,  55 
S.  B.  41. 

2.  Provisions  of  statute;   "more  or  less." 

In  a  conveyance  of  land  by  the  tract  the 
qualifying  words  "more  or  less"  "will  cover 
any  deficiency  not  so  gross  as  to  justify  the 
suspicion  of  willful  deception  or  mistake 
amounting  to  fraud;  in  this  event  the  deficiency 
is  apportionable."  Civil  Code  1910.  K  4122; 
Estes  V.  Odom,  91  Ga.  600,  18  S.  E.  355. 

[Ed.  Note. — For  other  definitions,  see  Words 
nnd  Phrases,  First  and  Second  Series,  More 
or  Less.] 


3.  Vendor  and  parohaaer  ^=::»34i(4)— Whothor 
defloioncy  Juatffles  suspicion  of  willful  deoep-- 
tlon  or  mistake  Is  generally  for  the  Jury. 

Whether  or  not  a  deficiency  in  the  quantity 
of  land  sold  by  the  tract,  with  the  qualifying 
words  "more  or  less,"  is  so  "gross  as  to  jus- 
tify the  suspicion  of  willful  deception  or  mis- 
take amounting  to  fraud"  is,  as  a  general  rule, 
a  question  of  fact  to  be  decided  by  the  jury 
in  the  light  of  all  the  circumstances  of  the  par- 
ticular case,  and  not  one  of  law  for  determina- 
tion by  the  court.  Perliins  Mfg.  Co.  v.  Wil- 
liams, 98  Ga.  388,  25  8.  B.  556;  Estee  v. 
Odom,  supra. 

4.  Vendor  and  purchaser  ^=s>34l(4)— Deflcien- 
oy  of  231/2  acres  in  traot  desoribed  as  56 
acres  held  question  for  Jury. 

The  deed  in  the  instant  case  described  the 
quantity  of  land  as  being  "56  acres,  more  or 
less."  The  survey  of  the  land  conveyed  dis- 
closed the  fact  that  there  were  32V&  acres,  a 
deficiency  of  23V^  acres.  It  was  a  question  for 
the  jury  whether,  under  all  the  drcnmstances 
of  the  particular  case,  this  deficiency  was  so 
gross  as  to  justify  the  suspicion  of  fraud,  in 
which  event  the  vendee  would  be  entitled  to  an 
apportionment  of  the  price  according  to  relative 
value.    Owens  v.  Durham,  9  Ga.  App.  179,  76 

5.  B.  089;  Bryan  ▼•  Yates,  7  Oa.  App.  712, 
67  S.  E.  1048. 

5.  Vendor  and  purchaser  ^=»  176— Rules  as  to 
defloioncy  In  acreage  applies  whether  oon- 
veyance  Is  for  life,  in  remainder,  or  in  fee. 

The  rules  of  law  stated  above  are  applicable 
to  all  conveyances  of  land,  whether  the  estate 
conveyed  in  the  land  described  is  for  life,  in 
remainder,  or  in  fee  simple. 

6.  Verdiot  improperly  directed. 

Under  the  facts  in  evidence  the  case  falls 
within  the  general  rule,  and  the  trial  court  com- 
mitted error  in  directing  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  suit. 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  by  L.  F.  Bowen  against  N.  B. 
Mayo.  Judgment  for  plaintiff;^  and  defend- 
ant brings  error.    Reversed. 

Williams  &  Corbitt,  of  Lyons,  for  plaintiff 
in  error. 

Lankford  &  Rogers*  of  Lyons,  for  defend- 
ant in  error. 

HILL,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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(2$  Ga.  App.  559) 

HALL  V.  GRANT  at  al.    (No.  11810.) 

(Court  of  Appeals  of  Georgia,  Dmsion  No.  2. 

March  26,  ld21.) 


(Syllabus   bjf   the  Court.) 

I.  Sales  ^=>4I  I— Petition  In  buyer's  action  for 
breach  of  contract  held  to  state  cause  of  ao- 
tion. 

A  petition  which  alleged  a  contract  of  pur- 
chase coi^taining  a  provision  that  time  should 
be  of  the  essence  thereof,  and  which  alleged  a 
part  payment  of  the  purchase  money  in  cash 
and  the  execution  of  a  promissory  note  for  the 
balance,  a  tender  of  payment  of  the  note  and 
a  refusal  by  the  defendants  to  accept  payment, 
a  failure  and  refusal  of  the  defendants  to  de- 
liver to  the  plaintiff  the  personalty  bought,  and 
conse(iuent  damage  to  plaintiff,  set  forth  a  cause 
of  action  as  against  a  general  demurrer. 
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one  later,  and  then  the  note  could  be  paid. 
The  defendants  demurred  generally  and 
specially  to  the  petition,  and  on  the  hearing 
thereon  tendered  In  evidence,  without  objec- 
tion, the  contract  signed  by  the  plaintiff  on 
March  15,  1920,  for  the  new  truck.  In  which 
it  was  stated  that  the  plaintiff  had  that  day 
received  the  new  truck  traded  for,  describing 
it,  and  that  a  portion  of  the  purchase  price 
was  paid  in  cash  and  the  reni^inder  would 
become  due  on  April  15th  following,  and 
which  contained,  among  other  provisions,  a 
provision  that  the  title  to  said  new  truck 
should  remain  in  the  defendants  until  paid 
for,  time  being  of  the  essence  of  the  contract. 
The  trial  Judge  sustained  the  general  demur- 
rer and  dismissed  the  petition. 


(AddiOcnal  8yUahu8  by  Editorial  Btalf,) 

2.  Sales  ^^DlQe—Provislon  that  time  should  be 
of  essence  held  waived,  when  tender  after 
time  fixed  was  refused  on  different  oroond. 

Where  a  contract  for  the  sale  of  a  truck 
provided  for  part  pa^nment  in  cash  and  the  re- 
mainder on  a  specified  date,  a  note  being  ex- 
ecuted, but,  after  maturity  of  the  note,  the 
buyer  tendered  payment  and  the  sellers  re- 
fused to  accept  payment,  saying  that  they  did 
not  have  any  truck  at  that  time,  but  would  de- 
liver one  later,  and  that  the  nolie  could  then 
be  paid,  a  provision  that  time  should  be  of  the 
essence  of  the  contract  was  waived. 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  Alfred  Hall  against  L.  P.  Grant 
and  others.  Judgment  dismissing  the  peti- 
tion on  demurrer,  and  plaintiff  brings  error. 
Reversed. 

The  petition  alleged  that  the  plaintiff  trad- 
ed with  the  defendants,  a  partnership,  on  or 
about  March  15,  1920,  for  a  described  truck, 
giving  in  payment  a  secondhand  truck  and 
his  note  for  the  difference  between  the  price 
of  the  new  and  the  old  truck,  the  defendants 
contracting  to  deliver  the  new  truck  to  plain- 
tiff on  or  about  April  15,  1920;  that  the 
plaintiff  tendered  to  the  defendants  the  sum 
due  on  the  promissory  note,  and  that  the 
defendants  refused  to  accept  the  same,  and 
refused  to  deliver  the  new  truck  to  the  plain- 
tiff in  accordance  with  the  terms  of  the 
trade.  The  suit  was  for  damages  because  of 
this  action  on  the  part  of  the  defendants. 
The  petition  was  amended,  so  as  to  allege 
that  the  defendants  still  retained  the  second- 
hand truck  mentioned  and  the  note,  and  had 
never  tendered  or  offered  to  return  them  to 
plaintiff  and  that  a  t^ider  of  payment  of  the 
note  was  made  by  the  plaintiff  to  one  of  the 
members  of  the  partnership  on  April  22,  1920, 
and  that  payment  was  refused;  the  said 
member  stating  that  he  did  not  have  a  truck 
n*   Minr   time  to  deliver,  but  would  deliver 


Mllner  h  Farkas,  of  Albany,  for  plaintiff 
in  error. 

Lippltt  &  Burt,  of  Albany,  for  defendants 
in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
It  is  a  well-settled  rule  of  law  that  for  every 
breach  of  a  contract  the  wrongdoer  must  re- 
spond to  the  injured  party  in  damages  to  the 
extent  and  In  satisfaction  of  the  Injury  re- 
ceived- 

"In  statutes  or  other  legal  instruments  giving 
compensation  for  'damages,*  the  word  always 
refers  to  some  actionable  wrong — some  loss, 
injury,  or  harm  which  results  from  the  unlawful 
act,  omission,  or  negligence  of  another."  Aus- 
tin V.  Augusta  Terminal  Ry.  Co.,  108  Ga.  674, 
34  S.  E.  S53,  47  L.  R.  A.  755. 

"Where  the  understanding  of  the  parties  to 
a  contract  are  concurrent,  and  one  is  ready  and 
willing,  and  offers  to  perform,  and  the  other  Is 
not,  the  first  is  discharged  from  the  perform- 
ance of  his  part,  and  may  maintain  an  action 
against  the  other.'*    Biggers  v.  Pace,  5  Ga.  172. 

"For  failure  of  the  seller  to  deliver,  the  buy- 
er's form  of  remedy  is  an  action  for  breach  of 
contract  for  nondelivery.  ♦  *  *  In  general, 
the  allegations,  in  an  ordinary  case  for  nonde- 
livery, are  the  making  of  the  contract  whereby 
the  defendant  sold,  or  agrreed  to  sell  and  de- 
liver, to  the  plaintiff  certain  goods,  to  be  de- 
livered (at  a  certain  place  and  time)  for  the 
payment  of  a  certain  price;  that  plaintiff  duly 
performed,  or  was  and  is  roady  to  perform,  his 
part  of  the  contract;  that  defendant  did  not 
deliver  the  goods,  and  that  plaintiff  has  been 
damaged  thereby."  23  Standard  Ency.  Proc. 
289. 

[2]  A  reading  of  the  contract  in  question 
discloses  that  under  its  terms  an  Immediate 
delivery  of  the  new  truck  was  contemplated 
upon  it  being  signed.  But  the  petition  alleged 
that  no  delivery  of  such  truck  had  ever  been 
made.  The  inclusion  of  the  provision  that 
time  should  be  of  the  essence  of  the  contract 
was  evidently  based  upon  the  proposition  of 
immediate  delivery  of  the  property  ther^n 
described  upon  the  signing  thereof.  The  pe- 
tition, as  amended,  admits  that  the  note  was 


^^=>For  otber  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Diaests  and  IndezM 


598 


106  SOUTHEASTERN  REPORTER 


(Ga. 


not  paid  on  the  date  when  due,  but  alleges 
that  shortly  thereafter  the  plaintiff  tendered 
payment  of  the  note  to  the  defendants,  and 
that  the  defendants  declined  acceptance  of 
payment  at  that  time,  "stating  that  they 
did  not  have  a  truck  at  that  time  to  deliver 
but  would  deliver  one  later  and  then  the  note 
could  be  paid."  We  are  of  the  opinion  that 
this  is  an  allegation  of  waiver  on  the  part 
of  the  defendants  of  the  provision  In  the  con- 
tract that  time  should  be  of  the  essence  of 
the  contract.  The  petition  alleged  that  the 
plaintiff  had  tendered  to  the  defendants  the 
sum  due  on  the  note  and  the  defendants  re- 
fused to  accept  the  same. 

[1]  We  are  of  the  opinion  that  the  petition 
as  amended  set  forth  a  cause  of  action  as 
against  the  general  demurrer,  and  that  the 
trial  judge  erred  in  sustaining  the  demurrer 
and  dismissing  the  petition. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS.  J.,  con- 
cur. 


(26  Ga.  App.  524) 

STROUP  V.  CRAWFORD  et  al.    (No.  11869.) 

'Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(SyUabw  by  Editorial  Siaf.) 

1.  Action  «=»50 (6)  — Pleading  ^s>64(2)^  Pe- 
tition by  vendor  against  vendee  for  frayd 
held  duplloltoust  multifarious,  and  to  contain 
distinct  causes  of  action. 

In  a  vendor's  action  against  the  vendees 
for  fraud  inducing  the  sale,  petition  held  sub- 
I'ect  to  demurrer,  under  Civ.  Code  1910,  § 
5G31,  as  duplicitous,  multifarious,  and  contain- 
ing distinct  causes  of  action,  where  it  was 
against  both  defendants  for  fraud,  against  one 
of  them  as  a  tenant  in  common,  and,  by  amend- 
ment, against  one  of  them  as  partner,  for  vio- 
lation of  the  fiduciary  relationsliip. 

2.  Partnership  ^=s>2 13(1)— Petition  held  Insnf- 
floient  to  show  partnership  as  between  par- 
ties. 

Under  av.  Code  1910,  ((  3166.  3157,  rela- 
tive to  partnerships,  a  petition  alleging  that 
plaintiff  and  one  of  the  defendants  were  part- 
ners in  the  purchase  of  real  estate,  and  alleging 
several  uncompleted  transactions  relating  to 
the  business  of  the  partnership,  and  one  trans- 
action in  another  state,  but  not  alleging  any 
contract  of  partnership,  was  insufficient  to 
show  a  partnership  between  the  parties. 

Error  from  Superior  Odurt,  Whitfield 
County ;   M.  C.  Tarver,  Judge. 

Action  by  W.  H.  Stroup  against  J.  A. 
Crawford  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 


Maddox,  McCamy  &  Shumate,  of  Dalton^ 
for  plaintiff  in  error. 

C.  D.  McCutchen  and  F.  E.  McCutcheiw 
both  of  Dalton,  for  defendants  in  error. 

Hllili,  J.  Stroup  sued  J.  A.  Crawford  and 
W.  S.  Crawford  for  $256  alleging,  in  sub- 
stance, the  following  facts: 

Plaintiff  and  def^idants  bought  a  de- 
8cril)ed  house  and  lot  in  Dalton  as  tenants  Id 
common.  While  plaintiff  was  in  Florida^ 
the  defendant  W.  S.  Crawford  wired  him,, 
asking  for  the  lowest  price  for  his  interest 
in  said  house  and  lot.  After  some  corre- 
spondence he  offered  to  sell  for  $1,500,  and 
this  offer  was  accepted.  The  deed  was  made- 
to  J.  A.  Crawford.  Plaintiff  charges  that  J. 
A.  Crawford  and  W.  S.  Crawford  misled  and 
deceived  him  as  to  the  purpose  In  purchasing 
his  interest  in  the  lot  He  thought,  and  had 
reason  to  believe,  that  the  lot  was  desired  aa 
a  house  for  W.  S.  Crawford,  and  he  would 
not  have  sold  it  to  J.  A.  Crawford  for  the 
purpose  of  speculation.  Plaintiff  alleges 
that,  when  W.  S.  Crawford  offered  to  pay 
him  the  $1,600  for  his  interest  in  the  lot,  he 
and  his  father,  defendant  J.  A.  Crawford, 
had  agreed  to  sell  the  lot  for  the  sum  of 
$3,500.  When  plaintiff  and  defendant  J.  A. 
Crawford  bought  the  property,  they  Intended 
to  hold  It  a^  an  investment,  for  the  pur- 
pose of  realizing  a  profit  out  of  it  He  re- 
posed confidence  in  the  honesty  of- defendant 
J.  A.  Crawford,  and,  because  of  their  joint 
ownership  of  the  property,  it  was  J.  A.  Craw- 
ford's duty  to  fully  acquaint  him  with  all 
the  facts  in  relation  to  the  sale  of  his  inter- 
est in  the  property;  but  both  defendants 
concealed  the  facts  from  him,  intending  to 
defraud  him,  and  did  by  these  deceitful 
nteans  defraud  him  of  the  sum  of  $250. 

The  plaintiff  amended  his  petition,  alleg- 
ing that  J.  A.  Crawford  and  himself  wero 
partners  in  the  purchase  of  real  estate,  al- 
leging several  transactions  relating  to  the 
business  of  the  partnership,  which  were  not 
completed,  and  one  transaction  in  the  pur- 
chase and  sale  of  a  piece  of  real  estate  by 
them  In  the  state  of  Tennessee.  On  general* 
and  special  demurrer  the  plaintiff  was  re- 
quired by  the  court  to  amend  his  petition  by 
^'alleging  whether  or  not  there  was  an  ex- 
press contract  of  copartnership,  and  whether 
verbal  or  written,"  and,  on  his  refusal  to  do- 
so,  the  court  sustained  the  demurrer  and  dis- 
missed the  petition ;  and  the  plaintiff  except- 
ed. Held,  there  was  no  error  In  the  Judg- 
ment sustaining  the  demurrer. 

[1]  1.  (a)  The  original  petition  was  against 
both  defendants,  for  fraud  and  deceit,  (b)  and 
against  one  of  the  defendants  as  a  tenant  in 
common,  (c)  The  amendment  was  against 
only  one  of  the  defendants  as  a  partner  ini 
real  estate  transactions,  and  charged  fraud 
arising  from  a  violation  of  his  fiduciary  re- 
lationship,    (d)  The  petition  was  therefore- 
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subject  to  the  objection  pointed  ont  by  the 
demurrer,  that  it  contained  distinct  causes  of 
action  and  against  different  parties,  and  was 
•duplicitous  and  multifarious.  CiTil  Ck)de 
<1910)  I  5631;  Price  v.  Virginia-Carolina 
Chemical  Co.,  136  Ga.  175.  71  S.  E.  4;  Orr  v. 
Cooledge,  117  Ga.  195  (3),  43  S.  B.  527. 

[2]  2.  The  allegations  of  the  petition  as 
amended  were  wholly  insufficient  to  show  a 
partnership  inter  se.  Civil  Code  (1910)  §§ 
3156.  3157. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


<26  Gku  App.  664) 

DUNAWAY  V.  J.  B.  COLT  CO.     (No.  11787.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  26,  1921.) 

(ByUahus  hy  the  Court,) 

1.  Sales  ^s»340u-.Ob  buyer's  refusaJ  to  aooept 
seller  may  retain  goods  for  buyer  and  sue  for 
price. 

Where  an  executory  contract  of  purcliase 
and  sale  has  been  breached  prior  to  the  de- 
livery of  the  goods,  by  reason  of  the  purchas- 
er's anticipatory  refusal  to  accept  them,  the 
seller,  under  section  4131  of  the  Civil  Code  of 
1910,  has  the  choice  of  one  of  three  remedies: 
(1)  He  "may  retain  them  and  recover  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  for  deliv- 
ery*'; or  (2)  "he  may  sell  the  property,  acting 
for  this  purpose  as  agent  for  the  vendee,  and 
recover  the  difference  between  the  contract 
price  and  the  price  on  resale/'  provided  he  does 
so  after  notice  to  the  veudee  and  within  a  rea- 
sonable time  (Robson  &  Evans  v.  Hale  &  Sons, 
139  Ga.  753,  755,  78  S.  B.  177);  or  (3)  "he 
may  store  or  retain  the  property  for  the  vendee 
and  sue  him  for  the  entire  price"  (Maddoz  v. 
Washburn-Crosby  Mill  Co.,  135  Ga.  539,  69  S. 
E.  821;  Southern  Flour  &  Grain  Co.  v.  St. 
Ix>ui8  Grain  Co.,  11  Ga.  App.  401,  403,  75'S.  E. 
439). 

2.  Sales  ^=s>342— Seller's  tender  after  buyer's 
canoellatlon  held  not  waiver  of  right  to  retain 
for  buyer  and  recover  price. 

Where  a  purchaser  of  goods  renounces  the 
contract  of  sale  prior  to  their  delivery,  by 
notifying  the  seller  to  cancel  the  order,  and  the 
seller  then  delivers  the  goods  to  a  railroad 
company  for  transportation  to  the  purchaser, 
and,  after  their  arrival  in  the  railroad  depot 
at  destination,  the  purchaser  still  refuses  to 
accept  the  goods,  and  the  seller  then  lias  them 
returned  to  the  place  of  shipment  and  tiiere 
holds  them  in  a  warehouse  for  the  purchaser, 
such  a  mere  ineffective  tender  on  the  part  of 
the  seller  would  not,  ipso  facto,  amount  to  a 
waiver  on  his  part  of  his  rights,  under  the  Code 
section  cited,  and  he  would  ordinarily  be  still 
entitled  to  pursue  one  of  the  remedies  there 
provided,  and  to  sue  for  the  purchase  price  of 
the  goods  thus  stored  or  retained  for  the  pur- 
chaser. 
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S.B.) 

3.  Trial  ^=:»14l~Verdiok  for  plaintiff  properly 
directed  when  case  as  established  was  undis- 
puted. 

There  was  no  evidence  of  any  probative 
value  tending  in  any  way  to  dispute  the  plain- 
tiff's case  as  established  by  its  testimony,  and 
the  court  therefore  did  not  err  in  directing  a 
verdict  in  the  plaintiff's  favor. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty ;  B.  F.  Walker,  Judge. 

Action  by  the  J.  B.  C<dt  Company  against 
W.  L.  Dunaway.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Af&rmed. 

The  J.  B.  Colt  Company  sued  W.  L.  Dun- 
away  for  the  purchase  price  of  certain  prop- 
erty stored  or  retained  for  him.  The  undis- 
puted evidence  shows  the  following  facts :  On 
June  13,  1918,  defendant  gave  an  order  for 
the  goods  in  question,  which  order  the  plain- 
tiff accepted  on  June  17,  1918.  On  June  29, 
1918,  the  defendant  notified  the  plaintiff  that 
owing  to  war  conditions,  he  would  not  take 
the  goods,  and  to  consider  his  order  as  can- 
celed. On  July  17,  1918,  the  defendant  ship- 
ped the  goods  by  railroad  from  its  factory  at 
Chicago,  111.,  addressed  to  the  defendant  at 
Tignall,  Ga.  The  goods  arrived  at  destina- 
tion on  August  9,  1918,  but  the  defendant  re- 
fused to  accept  them.  On  the  plalntifTs  In- 
structions they  were  returned  to  the  plaintiff 
at  Chicago,  and  there  placed  in  a  warehouse 
and  held  for  the  defendant. 

Clement  E.  Sutton,  of  Washington,  6a.,  for 
plaintiff  In  error. 

I.  T.  Irvin,  Jr.,  of  Washington^  Ga.,  for  de- 
fendant in  error. 

JENKINS,  P.  J.  (after,  stating  the  facts 
as  above).  [1  ]  Tliis  is  not  a  suit  for  the  pur- 
chase price  of  goods  sold  and  delivered  on 
open  account  If  such  were  its  purport,  then 
under  the  facts  disclosed  by  the  record,  it 
could  not  have  been  maintained.  Maddox  v. 
Wagner,  111  Ga.  146,  36  S.  E.  609;  Bridges 
ft  Murphy  v.  McFarland,  143  Ga.  681,  583, 
85  S.  E.  856 ;  Oilman  Bros.  v.  Patterson  Pro- 
duce Co.,  2  Ga.  App.  213,  58  S.  E.  365.  The 
nature  of  the  present  action,  which  is  for 
goods  stored  or  retained,  distinguishes  it 
from  these  cases  and  the  cases  of  Oklahoma 
Vinegar  Co.  v.  Carter,  116  Ga.  140,  146,  42  S. 
E.  378,  59  Ix  R.  A  122,  94  Am.  St.  Rep.  112, 
and  Rounsaville  &  Bro.  v.  Leonard  Mfg.  Co., 
127  Ga.  735  (4),  56  S.  E.  1030.  In  none  of  the 
cases  cited  were  the  goods  at  any  time  stored 
or  retained  for  the  vendee.  As  was  said  by 
the  Supreme  Court  in  the  Oklahoma  Vinegar 
Co.  Case,  116  Ga.  146,  42  S.  R  381,  59  L.  R. 
A.  122,  94  Am.  St  Rep.  112: 

"While  ♦  ♦  ♦  the  seller  might  have  stored 
and  retained  the  property  for  the  buyers  after 
notice  by  the  buyers  that  they  would  not  re- 
ceive the  goods,  it  is  sufficient  to  say  that  it  did 
not  do  so,  but  without  so  doing  sought  to  re- 
cover the  price  agreed  on.    Had  it  done  so  it 
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might  have  brought  an  action  against  the  buy- 
ers for  the  entire  price  of  the  goods.  On  the 
contrary,  instead  of  storing  and  retaining  the 
goods  after  the  notice,  it  delivered  them  to  the 
carrier,  doubtless  under  the  well-recognized 
general  rule  that,  in  ordinary  transactions  of 
bargain  and  sale  of  goods,  a  delivery  to  the 
carrier  is  a  delivery  to  the  seller." 

The  basis  of  that  holding  was  that,  Inas- 
mu(±i  as  the  plainttfTs  petition  ''treated  the 
contract  as  an  executed  one  on  Its  part,"  Its 
only  remedy  under  the  facts  was  '*an  action 
to  recover  damages  for  the  breach."  In  the 
Rounsaville  Case  the  seller  sought,  by  Its  de- 
livery to  the  carrier,  to  treat  the  contract 
as  executed  on  Its  part,  and  to  sue  for  the 
purchase  price  of  the  goods,  which  the  court, 
following  the  Oklahoma  Vinegar  Company 
Case,  held  could  not  be  done.  After  the  re- 
fusal of  the  goods,  the  plaintiff,  in  delivering 
to  the  carrier,  chose  to  regard  it  solely  as  the 
defendant's  agent,  abandoned  the  goods,  and, 
as  the  court  said  (127  Ga.  742,  66  S.  E.  1033) : 


tu 


*They  were  not  stored  in  the  railroad's  ware- 
house by  the  plaintiff,  nor  at  the  Instance  of 
the  plaintiff.  They  never  have  been  held  and 
stored  by  the  plaintiff  for  the  defendants,  so  as 
to  bring  the  facts  of  the  case  within  the  provi- 
sions of  the  statute.    ♦    •    •»• 

The  instant  case  is  also  distinguishable 
from  that  of  Linder  t.  Cole  Bros.  Co.,  10  Ga. 
App.  102,  72  S.  B.  719,  where  the  seller  al- 
leged and  relied  upon  a  delivery  to  the  pur- 
chaser. 

In  the  case  before  us,  however,  the  plaintiff 
did. not  abandon  the  goods,  and  does  not  claim 
or  stand  upon  a  delivery,  but  has  continuous- 
ly maintained  its  dominion  and  control  over 
them,  has  evidently  paid  all  transportation 
and  storage  charges  while  in  the  hands  of  the 
railroad,  and  still  retains  for  the  defendant 
in  its  warehouse  the  identical  goods  ordered. 
The  petition  is  planted  solely  on  the  remedy 
provided  under  section  4131  of  the  Civil  Code 
for  the  contract  price  of  goods  stored  or  re- 
tained for  the  purchaser.  The  allegations 
and  the  proof  conform  to  all  the  requirements 
of  the  statute  in  a  suit  of  this  character. 
American  Mfg.  Co.  v.  Champion  Mfg.  Co.,  13 
Ga.  App.  552,  554,  79  S.  E.  485;  Southern 
Flour  &  Grain  Co.  v.  St  Louis  Grain  Co.,  11 
Ga.  App.  401,  403,  75  S.  B.  439;  Tuggle  v. 
Green,  25  Ga.  App.  647,  104  S.  E.  85,  87. 

[2, 3]  It  is  contended,  however,  that  the 
mere  shipment  and  tender  of  the  goods  to  the 
defendant  at  Tignall,  'in  the  plaintifTs  un- 
successful effort  to  get  the  defendant  to  com- 
ply with  his  contract  by  accepting  them, 
amounted  to  an  election  by  the  plaintiff  not 
to  store  or  retain  the  goods,  and  operated  as 


a  complete  waiver  of  the  right  of  procedure 
subsequently  resorted  to.  When  the  defend- 
ant canceled  his  order  and  renounced  his 
contract  of  purchase,  such  notice  to  the  plain- 
tiff was  ''not  only  a  repudiation  of  the  con- 
tract but  also  a  revocation  of  the  carrier's 
agency  to  receive  them"  for  him.  Oklahonui 
Vinegar  Co.  v.  Carter,  supra,  quoting  Unex- 
celled Fireworks  Co.  v.  PoUtes,  130  Pa.  536. 
18  Atl.  1058,  17  Am.  St.  Rep.  788;  Rounsa- 
ville V.  Leonard  Mfg.  Co.,  supra.  Since  the 
railroad  company  remained  throughout  the 
transaction  the  agent  of  the  plaintiff,  and  has 
been  continuously  so  treated  by  it  in  the  giv- 
ing of  shipping  instructions  and  in  the  pay- 
ment of  charges,  the  possession  of  the  goods 
in  the  hands  of  the  carrier  was,  in  effect,  the 
act  of  the  plaintiff.  The  mere  proposal  by 
way  of  tender  cannot  therefore  be  taken  as 
such  an  dection  of  remedies  as  would  of  it- 
self preclude  the  plaintiff  from  thereafter 
resorting  to  the  remedy  given  it  under  the 
statute  law.  It  would  not  seem  reasonable 
and  Just  to  hold  that  the  rights  or  remedies 
of  the  plaintiff  would  be  ipso  facto  destroyed 
merely  because  of  its  tender  of  the  goods  in 
an  effort  to  obtain  a  compliance  with  the 
terms  of  the  contract.  Such  act  on  his  part 
was  wholly  nugatory,  in  so  far  as  it  affected 
his  remedies  under  the  provisions  of  the 
Code;  and  no  effort  has  been  made  by  the 
defendant  to  show  that  such  procedure  re- 
sulted in  any  sort  of  actual  injury  to  him. 
So  far  as  the  pleadings  and  evidence  show, 
it  was  an  act  which  neither  injured  the  de- 
fendant nor  benefited  the  plaintiff.  In  so 
tendering  them  it  was  not  acting  within*  the 
scope  of  its  legal  remedies,  nor  was  any  ef- 
fort made  to  enforce  the  terms  of  such  pro- 
posal. The  doctrine  of  election  of  remedies 
or  estoppel  would  not  therefore  seem  to  ap- 
ply. Commercial  City  Bank  v.  Mitchell,  25 
Ga.  App.  838,  105  S.  B.  67. 

The  ruling  in  the  instant  case  is  not  in 
conflict  with  what  was  held  In  Phillips- Jones 
Co.  V.  Blackstock,  23  Ga.  App.  574,  576,  99 
S.  B.  48.  49.  There,  after  delivery  to  the 
carrier,  the  plaintiff.  In  ordering  the  return 
of  the  goods  to  its  factory  from  the  place  of 
destination,  lost  a  part  of  them  in  transit, 
and  its  evidence  failed  to  disclose  what  por- 
tion was  lost  and  what  remained,  so  that,  as 
was  there  said: 

'The  evidence  thus  fails  to  prove  the  case  as 
laid,  in  that  it  shows  that  at  least  a  portion  of 
the  goods  as  ordered  is  not  now  and  was  not 
at  the  time  the  suit  was  instituted  stored  for 
tne  vendee." 

Judgment  aflArmed. 

STEPHENS  and  Hll/t/,  JJ.,  concur. 


Ga.)  LOYD  V.  STATE 

<10e  B.B.) 
(26  QtL  App.  259) 

LOYD  V.  state/  (No.   11840.) 


601 


<  Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Jan.  28,  1921.    Rehearing  Denied 

March  2,  1921.) 

(SyUahui  hy  Editorial  Staff.) 

I.  Homleifle  ^=>3 1 0(2)— Under  Indletment  for 

assault  with  intent  to  murder  Instruction  on 

shooting  at  another  held  not  error. 

Under  an  indictment  charging  an  assault 

with  intent  to  murder,  evidence  that  accused, 

who  had  sworn  out  a  warrant  for  another,  shot 

prosecutor,  a  deputy  sheriff,  as  he  was  signing 

a  criminal  recognizance  for  the  other,  but  with 

intent  only  to  prevent  the  signing  and  not  to 

murder,  authorized  an  instruction  on  shooting 

at  another. 


2.  Criminal  law  ^=>l  1 77— Imposing  misdomean- 
or  sentence  under  indictment  for  assault  with 
Intent  to  murder  not  reversible  error. 

Where  the  judge  charges,  in  effect,  that  the 
jury  shall  fix  a  maximum  and  minimum  seD>> 
tence  in  event  of  assault  with  intent  to  murder 
or  shooting  at  another,  but  fails  to  instruct 
them  to  fix  such  punishment  if  they  recommend 
he  be  punished  as  for  a  misdemeanor,  and  the 
judge  imposes  a  misdemeanor  sentence,  the 
cliarge  to  this  effect  cannot  be  complained  of 
by  accused.  , 

3.  Homicide  ^=»  169  (2)— Evidence  as  to  what 
a  warrant  which  aoouaed  had  Issued  contained 
inadrolssibio. 

In  a  prosecution  under  an  indictment  for 
assault  with  intent  to  murder.  In  which  it  was 
shown  that  accused  shot  prosecutor  to  prevent 
him  from  signing  a  recognizance  for  one  whom 
accused  had  arrested,  it  was  not  error  to  re- 
ject evidence  as  to  what  the  warrant  for  ar- 
rest charged. 

4.  Criminal  law  ^s>8l5(il)  —  Instrvotion  hold 
not  to  ignore  statement  hy  accused. 

An  instruction  that  jury  are  to  take  the  law 
as  given  by  the  court  and  apply  that  law  to  the 
facts  as  they  find  them,  and  in  that  sense  the 
jury  are  the  judges  of  the  law  and  the  facts, 
held  not  erroneous  as  Ignoring  the  statement 
made  by  accused. 

8.  Criminal  law  ^=^762(1)  —  instruction  held 
not  an  expression  of  opinion. 

A  charge  that  no  one  has  the  right  to  shoot 
a  human  being  with  a  pistol  unless  the  act  is 
justified  or  excused  by  some  rule  of  law  held 
not  erroneous  as  an  expression  of  opinion  for- 
bidden by  Pen.  (3ode  1910,  |  1058. 

6.  Criminal  law  ^=>76l(  12) —  Instruction  held 
not  to  assume  that  accused  shot  prosecutor. 

An  instruction  that  no  one  has  a  right  to 
shoot  a  human  being  with  a  pistol  unless  the 
act  is  justified  or  excused  by  some  rule  of  law 
held  not  erroneous  as  assuming  that  accused 
shot  prosecutor. 

7.  Homicide  ^==>3 1  (>(  I )  —  I  nstructlon  held  not 
argumentative. 

A  charge  that  no  one  has  a  right  to  shoot 
a  human  being  with  a  pistol  unless  the  act  is 
justified  or  excused  by  Bome  rule  of  law,  and 
that  the  intentfonal  shooting  and  wounding  of 


a  human  being,  whether  a  wliite  man  or  negro, 
with  a  pistol,  is  unlawful  unless  done  under  cir- 
cumstances of  justification  or  excuse,  according 
to  the  principles  of  the  Penal  Oode,  hM  not 
argumentative. 

8.  Criminal  law  «=5>76i  (12),  762(1)— Homicldo 
^=s>300(4, 12)— Instruction  that  signing  a  ro- 
cognizanco  for  one  whom  accused  had  arrest- 
ed was  no  defense  to  shooting  signer  held  not 
erroneous. 

In  a  prosecution  under  an  indictment  for 
assault  with  intent  to  murder,  in  which  it  was 
shown  that  accused  shot  prosecutor,  a  deputy 
sheriff,  as  he  was  signing  a  recognizance  for  one 
for  whom  accused  had  sworn  out  a  warrant,  an 
instruction  that  signing  of  a  bond  or  attempt  to 
sign  a  bond  as  security  for  one  under  arrest  is 
no  provocation  in  law  and  will  not  justify  the 
shooting  of  a  human  being  with  a  pistol  held 
not  erroneous  as  cutting  off  right  to  self-de- 
fense, or  as  an  expression  of  opinion,  or  as 
argumentative,  or  as  ignoring  statement  made 
by  accused,  or  as  assuming  that  accused  shot 
prosecutor. 

9.  Criminal  law  ^s»8l5(il)  —  Homicide  ^s» 
293— Instruction  held  not  erroneous  aa  not 
being  a  fair  statement  of  defendant's  oaso  or 
as  Ignoring  statement. 

In  a  prosecution  under  an  indictment  charg- 
ing assault  with  intent  to  murder,  in  which  it 
was  shown  that  accused  shot  prosecutor  as  he 
was  signing  a  recognizance  for  one  whom  ac- 
cused had  arrested,  an  instruction  if  jury 
should  not  find  beyond  a  reasonable  doubt  de- 
fendant intentionally  and  unlawfully  shot  pros- 
ecutor, a  human  being,  with  a  pistol,  as  alleged, 
or  if  jury  have  reasonable  doubt  of  his  guilt, 
verdict  of  not  guilty  should  be  returned,  held 
not  erroneous  as  not  being  a  fair  statement  of 
defendant's  contentions,  or  as  ignoring  defend- 
ant's statement  at  the  triaL 

10.  Criminal  law  ^=>789(8)  ^  instniotlOD  on 
reasonable  doubt  held  not  objectionable. 

Charge  that  the  state  is  not  required  to 
prove  guilt  beycmd  all  doubt,  moral  and  not 
mathematical  certainty  is  all  that  can  be  ex- 
pected in  legal  investigation,  and  the  doubt  of 
a  jury  to  justify  acquittal  should  be  reasonable 
and  not  mere  vague  conjecture  or  possibility 
of  innocence  of  accused,  held  not  objectionable. 

11.  Criminal  law  ^s>798>/2— Not  error  to  give 
jury  written  forms  of  verdict. 

It  is  not  error  for  the  court  in  a  criminal 
case  to  give  to  the  jury  written  forms  of  'ver- 
dicts which  they  would  be  authorized  to  find. 

Error  from  Superior  Ck>urt,  Bleckley  Ck)un- 
ty;   E.  D.  Graham*  Judge. 

Tom  Loyd  was  convicted  of  dheating  and 
swindling,  and  be  brings  error.    Affirmed. 

The  approved  grounds  of  the  amended  mo- 
tion for  a  DOW  trial  were  as  follows: 

(2)  Because  the  court  erred  in  declining  to 
admit  the  following  testimony  of  the  state's 
witness  W.  H.  Jones,  brought  out  on  cross-ex- 
amination: "Q.  What  was  the  charge  in  the 
warrant?  A.  (Cheating  and  swindling.  I  serv- 
ed the  warrant  for  cheating  and  swindling.'* 
«    •    * 

The   defendant   maintains   before   the   court 


«=9For  other  cases  see  same  topic  and  KET-NUKBBR  In  tdX  Key-Numbered  Digests  and  Indexes 


602 


106  SOUTHEASTERN  REPORTER 


(Ga. 


that  the  crime  with  which  this  defendant  wafi 
charged,  cheating  and  swindling,  was  admissi- 
ble because  it  shed  light  upon  the  whole  trans- 
action, that  is,  the  negro  had  beat  the  defendant 
out  of  his  money.  This  was  the  cause  of  the 
whole  trouble,  and  should  have  been  permitted 
to  go  to  the  jury  for  what  it  was  worth.  The 
negro's  naime  was  Newsome. 

{S)  Because  the  court  erred  in  charging  the 
jury  as  follows:  '*As  I  said,  you  have  been 
impaneled,  gentlemen,  to  try  the  issue  formed 
on  this  bill  of  indictment,  and  you  have  been 
sworn  to  try  this  case  according  to  the  evi- 
dence. The  law  you  are  required  to  take  from 
the  court  You  are  the  judges  of  both  the  facts 
and  the  law  in  this  sense:  You  are  to  take  the 
law  as  given  you  by  the  court,  and  apply  that 
law  to  the  facts  as  you  find  them,  and  in  that 
sense  you  are  the  judges  of  the  law  and  of  the 
facts." 

The  defendant  excepts  to  this  charge  for  the 
reason  that  the  court  confined  the  jury  to  a 
consideration  of  the  evidence  in  making  up  their 
verdict,  and  Uiereby  excluded  from  their  con- 
sideration the  defendant's  statement.    *    *    * 

(4)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "No  one  has  the  right  to 
shoot  a  human  being  with  a  pistol  unless  the 
act  is  justified  or  excused  by  some  rule  of  law. 
The  intentional  shooting  and  wounding  of  a  hu- 
man being,  whether  a  white  man  or  a  negro, 
with  a  pistol,  is  unlawful  unless  it  is  done  un- 
der circumstances  of  justification  or  excuse,  ac- 
cording to  tide  principles  of  the  Penal  Code  of 
this  state." 

The  defendant  excepts  to  this  charge  for  the 
reason  that  the  said  charge  was  an  expression 
of  opinion  by  the  presiding  judge  on  the  facts 
in  the  case,  which  is  forbidden  by  section  1068 
of  the  Penal  Code  of  1910.  The  defendant  fur- 
ther excepts  to  the  charge  upon  the  ground 
that  the  court  assumed  in  its  charge  to  the  jury 
that  the  defendant  shot  Tobe  Harrell,  the  human 
being.  This  great  question  was  a  question  for 
the  jury  to  decide  without  any  expression  of 
opinion  from  the  court  The  charge  was  argu- 
mentative, and  gave  the  contentions  of  the  state 
very  strongly,  and  ignored  again  the  defend- 
ant's side  of  the  case  as  contained  in  his  state- 
ment.   ♦    ♦    ♦ 

(5)  Because  the  court  erred  in  charging  the 
jury  as  follows:  ''Refusing  to  pay  an  account 
or  debt  or  the  signing  of  a  bond,  or  attempt 
to  sign  a  bond,  as  security  for  a  person  under 
arrest  is  no  provocation  in  law,  and  will  not 
under  any  circumstances  justify  or  excuse  the 
shooting  and  wounding  of  a  human  being  with 
a  pistol." 

The  defendant  excepts  to  this  charge  for  the 
reason  that  it  cut  the  defendant  off  from  his 
right  of  self-defense,  and  cut  the  defendant  off 
from  any  defense  whatever  that  he  may  have 
put  up  in  his  statement  to  the  jury.  This 
charge  was  also  an  expression  of  opinion  by  the 
court  on  the  facts  proven  in  the  case,  which  is 
forbidden  by  section  1058  of  the  Penal  Code 
of  Georgia.  The  defendant  further  excepts  to 
this  charge  because  it  waa  argumentative  and 
stated  the  state's  side  of  the  case  too  strongly, 
at  the  same  time  ignoring  the  defendant's  side 
of  the  case.  The  defendant  excepts  to  the 
charge  further  because  the  charge  assumed  that 
the  defendant  shot  the  prosecutor  in  the  case, 
a  human  being.    •    •    • 


(6)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If  yon  find  beyond  a  reasona- 
ble doubt  that  in  this  county,  within  four  years 
prior  to  the  finding  of  the  indictment,  the  de- 
fendant Toon  Loyd,  unlawfully  and  intentionally 
shot  and  wounded  Tobe  Harrell,  a  human  being, 
with  a  pistol,  the  following  rules  should  con- 
trol you  in  arriving  at  a  verdict:  If  the  pistol 
as  used  by  the  defendant  was  a  weapon  likely 
to  produce  death,  and  the  defendant  intention- 
ally shot  and  wounded  said  Tobe  Harrell  with 
said  pistol  with  deliberate  intent  to  kill  him. 
solely  for  the  reason  that  said  Tobe  Harrell 
failed  or  refused  to  pay  a  debt  or  an  account 
or  solely  because  the  said  Harrell  was  signing 
or  attempting  to  sign  a  bond  as  surety,  the  de- 
fendant would  be  guilty  of  the  offense  of  assault 
with  intent  to  murder." 

The  defendant  says  that  this  charge  la  error 
for  the  same  reasons  assigned  in  the  foregoing 
grounds.    •    ♦    ♦ 

(7)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If  you  should  find  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty  of 
the  offense  of  assault  with  intent  to  murder, 
you  would  not  be  authorized  to  find  him  guilty 
of  the  offense  of  unlawfully  shooting  at  another. 
If,  however,  you  should  not  find  that  the  de- 
fendant is  guilty  of  the  offense  of  assault  with 
intent  to  murder,  but  should  find  beyond  a  rea- 
sonable doubt  that  in  this  county,  prior  to  the 
finding  of  the  indictment  the  defendant  unlaw- 
fully and  intentionally  shot  and  wounded  Tobe 
Harrell,  a  human  being,  with  a  pistol,  within 
the  range  such  pistol  would  carry,  not  in  his, 
the  said  Tom  Loyd's,  own  defense,  and  not  un- 
der circumstances  of  justification  according  to 
the  principles  of  the  Penal  Code  of  this  state, 
he  would  be  guilty  of  the  offense  of  unlawfully 
shooting  at  another." 

The  defendant  excepts  to  this  charge  upon 
the  ground  that  there  is  no  unlawful  shooting 
at  another  in  this  case.  According  to  the 
state's  case  and  the  contentions  of  the  state 
before  the  jury,  the  defendant  was  guilty  of  the 
offense  of  assault  with  intent  to  murder,  and 
according  to  the  defendant's  statement  in  the 
case,  he  was  guilty  of  no  offense  whatever,  but 
was  justified.  There  was  no  middle  ground,  no 
rooim  for  a  compromise  verdict  by  the  jury,  and 
it  was  error  for  the  presiding  judge  to  instruct 
the  jury  on  the  law  of  unlawful  shooting  at  an- 
other, because  that  branch  of  the  law  was  not 
involved  in  this  case,  and  it  gave  the  jury  ao 
opportunity,  which  they  took  advantage  of,  of 
finding  the  defendant  guilty  of  unlawfully  shoot- 
ing at  another.    •    ♦    ♦ 

(8)  Because  the  court  erred  in  charging  the 
jury  as  follows,  to  wit:  "If  you  should  not 
find  beyond  a  reasonable  doubt  that  in  this 
county,  within  four  years  prior  to  the  finding 
of  the  indictment  the  defendant  intentionally 
and  unlawfully  shot  and  wounded  Tobe  Har- 
rell, a  human  being,  withi  a  pistol,  as  alleged,  or 
if  you  have  a  reasonable  doubt  of  his  guilt  yoQ 
shojold  return  a  verdict  of  not  guilty." 

This  was  not  a  fair  statement  of  the  defend- 
ant's contentions.  This  charge  ignored  the  de- 
fendant's statement.  This  charge  was  so  word- 
ed that  the  jury  could  not  understand  it  The 
court  should  have  charged  the  defendant's  con- 
tentions in  this  immediate  connection  as  stat- 
ed in  his  statement  to  the  jury  and  left  it  to 
the  jury   to   say  whether  the   defendant  had 
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proYOcation  or  not  The  defendant  contends, 
for  all  these  reasons,  the  foregoing  charge  was 
error. 

(9)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "The  state,  however,  is  not 
required  to  prove  the  guilt  of  a  defendant  be- 
yond all  doubt.  Moral  and  not  mathematical 
certainty  is  all'  that  can  be  expected  in  legal 
investigation.  The  doubt  of  a  jury  to  justify 
an  acquittal  should  be  reasonable,  and  not  mere 
vague  conjecture  or  possibility  of  the  innocence 
-of  the  accused." 

The  defendant  excepts  to  this  charge  because 
the  court  failed  to  charge  the  jury  in  this  con- 
nection that  if  they  had  any  reasonable  doubt 
About  the  defendant's  guilt  they  should  acquit, 
and  the  defendant  excepts  to  that  part  of  the 
-charge,  "The  state,  however,  is  not  required  to 

prove  the  defendant's  guilt  beyond  all  doubt." 
•    «    * 

(10)  Because  the  verdict  of  the  jury  in  said 
<:ase  was  contrary  to  the  following  charge  of 
the  court:  "Under  our  law,  as  it  stands  now— 
I  refer  to  an  act  passed  recently — whenever 
the  jury  finds  the  defendant  guilty  of  a  felony 
which  is  punishable  by  imprisonment  in  the 
penitentiary  for  a  term  of  years,  and  the  of- 
fense is  not  reduced  to  a  misdemeanor  by  their 
recommendation,  it  devolves  upon  the  jury  to 
fix  the  sentence  in  their  verdict  In  such  cases 
the  law  requires  the  jury  to  fix  a  minimum  and 
41  maximum  sentence;  that  is,  in  their  verdict 
they  should  fix  a  punishment  of  not  less  thf^n  so 
long  and  not  more  than  so  long  in  the  peni- 
tentiary of  the  state,  stating  the  time  that  they 
fix.  In  such  cases,  however,  you  will  under- 
stand that  they  would  have  to  remain  within 
the  period  fixed  by  law  for  the  punishment  of 
a  defendant  in  sudi  cases." 

The  defendant  contends  that  the  jury  did  not 
fix  the  punishment  in  this  case.    *    *    * 

(11)  Because  the  court  erred  in  charging  the 
jury  aa  follows:  "If  you  find  the  defendant 
guilty  of  the  offense  of  unlawfully  shooting  at 
another,  and  should  not  wish  to  recommend  that 
he  be  punished  as  for  a  misdemeanor,  then  the 
form  of  your  verdict  should  be,  *We,  the  jury, 
find  the  defendant  guilty  of  unlawfully  shoot- 
ing at  another,  and  fix  his  punishment  at  not 
less  than  so  long  and  not  more  than  so  long, 
stating  the  time.'  You  will  remember  that  that 
offense  is  punished  by  the  law  by  confinement  in 
the  penitentiary  from  one  to  four  years." 

The  defendant  excepts  to  this  charge  for  the 
same  reason  that  he  excepts  in  the  foregoing 
ground  of  the  amended  motion  for  a  new  trial. 
The  jury  found  the  defendant  guilty  of  unlaw- 
fully shooting  at  another,  which  was  a  com- 
promise verdict  in  this  case,  and  the  court  fixed 
the  punishment  in  this  case,  and  not  the  jury, 
which  is  contrary  to  the  act  of  the  Legislature 
of  1919  (Laws  1919,  p.  387).  The  jury  should 
fix  the  punishment  in  the  penitentiary  in  a  fel- 
ony case,  but  the  jury  did  not  do  it,  and  the 
judge  fixed  the  punishment,  which  is  forbidden 
by  law  now  since  the  act  was  passed.  So  the 
charge  authorizing  the  jury  to  find  such  a  ver- 
dict is  error. 

(12)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If  you  should  find  the  de- 
fendant guilty  of  shooting  at  another,  and  wish 


unlawful  shooting  at  another,  and  recomimend 

that  he  be  punished  as  for  a  misdemeanor.' " 

The  defendant  excepts  to  this  charge  for  the 

reason  that  there  was  no  middle  ground  in  the 

case,  and  not  room  for  a  compromise  verdict 

by  the  jury  by  finding  the  defendant  guilty  of 

the  offense  of  unlawfully  shooting  at  another. 
*    *    * 

The  defendant  further  excepts  to  this  charge 
for  the  reason  that  the  court  did  not  give  the 
jury  instructions  to  fix  the  punishment  in  the 
penitentiary,  but  told  the  jury  that  they  could 
recommend  that  he  be  punished  as  for  a  misde- 
meanor. Under  this  charge,  the  jury  accepted 
the  invitation  of  the  presiding  judge^  and  rec- 
ommended that  he  be  punished  as  for  a  misde- 
meanor, and  therefore  gave  the  court  the  right 
to  fix  the  punishment  in  this  case,  which  is 
forbidden  by  the  act  of  the  Legislature  of  1919. 
This  defendant  was  charged  with  a  felony,  with 
assault  with  intent  to  murder,  in  one  count  and 
the  defendant  contends  that  the  presiding  judge 
had  no  right  under  the  law,  to  give  the  jury  an 
opportunity  to  find  the  defendant  guilty  of  a 
lower  grade  of  crime  and  to  fail  to  fix  the  pun- 
ishment in  the  penitentiary  and  leave  it  to  the 
presiding  judge  to  fix  the  punishment    *    *    * 

(13)  Because  the  court  erred  in  charging  the 
jury  as  follows,  to  wit:  "I  have  written  out 
some  forms  of  verdict  corresponding  with  the 
charge  that  I  have  given  you,  and  they  will  be 
handed  to  you,  and  you  can  select  from  these 
forms  that  form  of  verdict  which  coincides  with 
your  finding." 

The  defendant  excepts  to  this  charge  for  the 
reason  that  the  court  had  no  right  to  write  the 
forms  of  the  verdict  for  the  jury  on  paper,  and 
send  theim  out  with  the  jury  in  order  to  let  the 
jury  select  from  these  forms  the  verdict  which 
they  could  find.  The  jury  should  be  left  alone 
to  make  their  verdict  from  their  memory  of 
what  occurred  on  the  trial  of  said  case,  and 
they  should  not  be  aided  by  any  writing  of  the 
presiding  judge  purporting  to  be  the  form  of 
the  verdict  For  these  reasons  the  defendant 
assigns  the  charge  as  error. 

—Statement  by  editor. 

John  R.  Cooper  and  W.  O.  CJooper,  Jr.,  both 
of  Macon,  and  C.  A.  Weddington,  of  Cochran, 
for  plaintiff  in  error. 

W.  A.  Wooten,  Sol.  Gen.,  of  Eastman,  for 
defendant  in  error. 

LUKE,  J.  [1]  1.  The  evidence  in  this  case 
shows  conclusively  that  while  Tobe  Harrell 
was  sitting  in  a  chair  In  the  sheriff's  ofiSce 
in  the  courthouse  preparing  to  sign  a  criminal 
recognizance  for  a  man  against  whom  Loyd 
bad  sworn  out  a  warrant,  Loyd  shot  Harrell 
three  times  with  a  32-caliber  pist(d,  hitting 
him  once  In  the  shoulder,  once  in  the  neck, 
and  once  near  the  heart  Loyd,  In  his  state- 
ment on  his  trial,  said,  "I  just  wanted  to 
keep  him  (Harrell)  from  signing  that  bond 
and  beating  me  out  of  my  money;"  and,  fur- 
ther, that  he  had  no  intention  of  murdering 
Harrell.    Loyd  was  charged"  with  assault  with 


to  recommend  that  he  be  punished  as  for  a  mis-  \  intent  to  murder  and  was  convicted  of  shoot- 
demeanor,  then  the  form  of  your  verdict  should  |  ^S  at  another,  with  a  recommendation  that 
be,  'We,  the  jury,  find  the  defendant  guilty  of  |  ho  be  pimlshed  as  for  a  misdemeanor,  and 
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was  sentenced  by  the  court  as  for  a  misde- 
meanor. The  court  did  not  err  in  charging 
the  law  of  shooting  at  another,  nor  was  the 
verdict  finding  defendant  guilty  of  the  lesser 
cAense,  with  a  recommendation  that  he  be 
punished  as  for  a  misdemeanor,  contrary  to 
law. 

[2]  2.  Where  the  Judge  charges  the  Jury  in 
effect  that  the  Jury  should  fix  a  maximum 
and  minimum  sentence  in  the  event  of  a  con- 
viction for  either  assault  with  intent  to  mur- 
der or  shooting  at  another,  but  he  fails  to 
instruct  them  to  fix  such  sentence  if  they 
recommend  that  he  be  punished  as  for  a  mis- 
demeanor, and  the  Judge  himself  imposes  a 
misdemeanor  sentence,  the  charge  to  this  ef- 
fect furnishes  no  ground  of  complaint  on  the 
part  of  the  defendant 

[3-11]  8.  There  is  no  merit  in  any  of  the 
approved  grounds  of  the  motion  for  a  new 
trial,  and  the  evidence  amply  sustains  the 
verdict. 

Judgment  aflirmed. 

BROTLES,  O.  J.,  and  BLOODWOBTH,  J., 
concur. 


(26  Ga.  App.  538) 

BLANCHARD,  HUMBER  &  CO.  V.  HAGAN 

GAS  ENGINE  &  MFG.  CO. 

(No.  12055.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(Hylldbua  htf  the  Court.) 

Evltfenos  ®s>568(l)— Execution  ^=9179,  196* 
Verdict  properly  directed  in  claim  case  when 
evidence  clearly  shows  person  lending  money 
with  which  to  pay  title  retention  notes  has 
no  title  preventing  levy;  testimony  that  prop- 
erty was  witness'  property  is  a  conclusion. 
In  a  claim  case  where  the  evidence  clearly 
showed  that  at  the  date  of  the  levy  of  the  ex- 
ecution the  defendant  in  fi.  fa.  had  both  title 
to,  and  possession  of,  the  property  levied  on, 
it  was  proper  for  the  court  to  direct  a  verdict 
for  the  plaintiff  in  fi.  fa. 

Error  from  Superior  Ck>nrt,  Marion  (^un- 
ty;  John  B.  Hutcbeson,  Judge. 

Proceedings  on  the  claim  of  Blanchard, 
H  umber  &  Co.  to  property  levied  on  under  a 
fi.  fa.  in  favor  of  the  Hagan  Gas  Engine  & 
Manufacturing  Company.  Judgment  for  the 
plaintiff  in  fi.  fa.,  and  the  claimant  brings  er- 
ror.   Affirmed. 

This  is  a  claim  case.  The  evidence  in  sub- 
stance is  as  follows:  The  defendant  in  fi.  fa. 
bought  certain  personal  property  from  the 
Woodruff  Machinery  Manufacturing  0>m- 
pany,  giving  therefor  promissory  notes  con- 


taining a  retention  of  title  to  the  personalty 
until  paid  for,  which  were  duly  recorded.  He 
paid  the  notes,  and  an  entry  of  payment  was 
duly  made  on  the  record,  and  possessiOD  of 
the  property  was  delivered  to  him  by  the 
payee.  The  execution  against  him  was  ob- 
tained on  April  25,  1916,  and  <m  July  8, 1919, 
was  levied  on  the  personalty  In  questidn, 
which  was  then  in  his  possession.  On  the 
part  of  the  claimants  it  was  testified  that  the 
property  in  questicHi  was  their  property  at 
the  date  of  the  levy.  The  claim  was  based 
on  the  following  facts:  The  claimants  lent  to 
the  defendant  in  fi.  fa.  the  money  to  pay  his 
notes  for  the  property  and  paid  the  notes 
and  took  possession  of  the  property.  Subse- 
quentlyt  on  August  4,  1919,  a  transfer  of  the 
notes,  which  had  previously  been  marked 
paid  and  delivered  to  the  defendant  in  iL  fa., 
was  made  by  the  Woodruff  Machinery  Manu- 
facturing Ck>mpany  to  the  claimants,  at  the 
request  of  the  defendant  in  fi.  fa.,  while  the 
property  was  in  the  possession  of  the  levying 
officer.  The  defendant  in  fi.  fa.  testified  that 
he  had  never  repaid  to  the  claimant  the  mon- 
ey borrowed  to  pay  the  note.  The  court,  at 
the  conclusion  of  the  evidence,  directed  a 
verdict  for  the  plaintiff  in  fi.  fa.,  and  the 
claimants  excepted. 

T.  B.  Rainey,  of  Buena  Vista,  and  Geo.  G. 
Palmer,  of  Columbus,  for  plaintiff  in  error. 

W.  B.  Short  and  W.  D.  Crawford,  both  of 
Buena  Vista,  for  defendant  in  error. 

'  HILL,  J.  (after  stating  the  facts  as  above). 
The  direction  of  a  verdict  for  the  plaintiff 
in  fi.  fa.  was  demanded.  No  other  legal  ver- 
dict could  have  been  rendered.  The  property 
levied  on  was  in  the  possession  of  the  de- 
fendant in  fi.  fa.  at  the  time  of  the  levy.  The 
title  thereto  reverted  to  him  when  he  paid 
the  title  retention  notes.  The  fact  that  the 
claimants  had  loaned  to  the  defendant  In  fi. 
fa.  the  money  with  which  to  pay  these  notes 
did  not  give  the  claimants  any  title  to  the 
property  as  against  the  Hen  of  plaintiff's  fi. 
fa.,  in  the  absence  of  a  written  transfer  of 
the  notes.  Swann  Davis  Ck>.  v.  Stanton,  7 
Ga.  App.  068,  67  S.  B.  888;  Burch  v.  Pedigo 
&  Lyons,  113  6a.  1157.  39  S.  B.  493,  54  L.  R. 
A.  806.  The  testimony  of  the  claimant  that 
the  property  levied  upon  at  the  date  of  the 
levy  was  their  property  was  merely  a  concfu- 
sion  of  the  witness  and  without  any  proba- 
tive value,  the  facts  clearly  showing  that  at 
that  time  the  title  was  in  the  defendant  In  fl. 
fa.,  the  title-retention  notes  having  been  paid 
by  him  and  delivered  up  to  him  by  the  payee. 
Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPIJENS,  J.,  con- 
cur. 
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(28  Qtk.  App.  610) 

WOLFE  V.  CITIZENS'  BANK  OF  DUBLIN. 

(No.  11799.) 

(Court  of  Appeals  of  Georgia,  Divisioii  Nol  2. 

March  16,  19Z1.) 

(Syllabus  by   the  Court,) 

I.  Appeal  and  error  ^=s>l95  ~  Objection  that 
amendment  to  plea  was  not  allowed  by  order 
of  court  cannot  be  flrst  raised  In  brief. 
Where  an  amendment  to  a  plea  is  filed  in 
the  clerk's  office  at  the  trial  term,  and  consid- 
ered by  the  court  in  tiie  decision  of  the  case, 
and  specified  as  a  part  of  the  record  to  be  sent 
up  to  Uiis  court,  it  is  too  late  to  raise  for  the 
first  time,  in  the  brief  of  counsel  for  the  de- 
fendant in  error,  the  point  that  the  amendment 


banking  corporation  under  the  laws  of  the 
United  States,  and,  as  the  successor  of  the 
said  natioiial  bank,  had  taken  the  note  sued 
on  with  full  notice  of  all  the  equities  between 
the  defendant  and  the  national  bank,  and 
further  alleged  that  the  note  contained  usu- 
rious interest  which  the  national  bank  had 
received,  charged,  and  reserved  from  the  de- 
fendant when  the  note  was  originally  made, 
and  that  this  usurious  interest  should  be  al- 
lowed the  defendant  as  a  set-off  against  the 
note.  The  defendant  alleged  that  be  bad 
made,  previous  to  the  date  of  that  note,  other 
notes  to  the  national  bank,  in  which  there 
was  a  large  amount  of  usury  reserved  and 
taken  by  that  bank  at  the  time  the  notes 


was  not  allowed  by  an  order  of  the  trial  court  ^ere  made,  aggregating  the  usurious  sum  of 
and  therefore  cannot  be  considered.  $1,400,  and  this  amount  the  defendant  In- 

sisted should  be  allowed  him  as  a  set-off 
against  the  principal  of  the  note  in  suit  Al- 
lowing the  sums  claimed  as  a  set-off,  the  de- 
fendant alleged  that  there  only  remained  due 
on  the  note  the  sum  of  $690,  which  sum  he 
had  tendered  to  the  plaintiff  before  the  re- 
turn day,  and  that  the  tender  was  a  contin- 
uous tender  and  unconditionaL 

At  the  trial  term  of  the  case  the  defend- 
ant filed  an  amendment  to  his  plea,  in  which 
amendment  he  alleged  that  the  note  sued  on 
was  a  renewal  note  and  had  been  renewed 
for  a  number  of  times ;  that  at  each  renewal 
thereof  Interest  was  charged  in  the  face  of 
the  note  at  the  rate  of  12  per  cent  per  an- 
num, and  that  he  was  entitled  to  set  off  the 
usury  with  which  the  note  was  infected.  He 
further  alleged  that  previous  to  this  note  he 
made  other  notes  payable  to  the  "plaintiff,'' 
on  which  he  paid  usury  aggregating  the  sum 
of  $1,090,  which  he  asked  to  be  allowed  him 
as  a  set-off  to  the  principal  of  the  note  in  suit 
And  as  to  the  note  sued  on,  amounting  to  $2,- 
090,  the  defendant  alleged  that  it  was  given 
by  him  to  "plaintiff"  in  renewal  of  all  his 
previously  existing  Indebtedness  to  the  na- 
tional bank,  and  that  this  note  was  infected 
with  usury  which  was  charged  and  collected 
when  the  note  was  made.  The  allegation  in 
this  amended  plea  that  the  notes  in  question 
were  made  by  the  defendant  to  the  "plain- 
tiff" was  not  supported  by  the  evidence.  The 
evidence  indisputably  shows  that  the  note  in 
suit  and  all  the  other  notes  were  originally 
made  by  the  defendant  to  the  national  bank ; 
that  the  note  In  suit  was  the  last  note  made 
by  him,  and  that  it  was  made  to  the  national 
bank;  and  the  evidence  further  shows  that 
all  the  notes  in  question,  except  the  note  sued 
on,  were  fully  paid  by  the  defendant — ^prin- 
cipal and  interest — to  the  national  bank,  the 
statement  being  made  that  the  bank  at  the 
time  of  the  execution  of  the  notes  in  ques- 
tion "charged  and  reserved"  the  usurious  in- 
terest The  first  plea  filed  by  the  defendant 
was  abandoned  as  being  under  the  natlcmal 
bank  law  and  therefore  not  applicable,  and 


2.  Sot«off  and  ooontordalm  «=:>28( I)— "Mutual 
demands"  import  reclproeal  obilgatlons. 

The  words  "mutual  demands,"  as  applied 
to  debts  which  may  he  the  subject  of  set-off, 
necessarily  import  that  there  must  be  recipro- 
cal obligatiohs  between  the  parties  (citing 
Words  and  Phrases,  Mutual  Debts). 

3.  Usury  ^=9 101  ^  Former  oontraot  must  bo 
between  same  parties  to  permit  sot-off  of 
■sury. 

"Usury  paid  on  a  former  contract  may  be 
pleaded  as  a  set-off  to  the  existing  debt,  pro- 
vided it  be  not  barred  by  the  statute  of  limita* 
tions,"  and  provided  further  that  the  *f ormer 
contract,"  on  which  the  usury  was  paid,  was 
between  the  same  parties  as  those  to  the  "ex- 
isting debt." 

4.  Bills  and  notes  ^=s>37fri-Usury  ^s»iOI— Only 
''ttsury^  in  particular  note  may  be  urged 
aOftinst  bona  fide  bolder;  usury  in  earlier 
notes  cannot  bo  set  off  against  transferee  of 
renewal  note. 

The  defense  of  ''usury,"  which  is  good  evoi 
against  a  bona  fide  holder  for  value  of  a  nego- 
tiable promissory  note  who  acquired  title  to  the 
same  before  maturity,  means  the  usury  with 
which  the  note  in  question  is  infected,  and  does 
not  indude  usury  in  other  notes  made  by  the 
defendant  to  other  persons;  and  in  a  suit  by 
the  holder  of  the  fi^rst  note,  against  the  maker 
thereof,  he  will  be  allowed  to  set  off  only  the 
usury  in  that  note. 

[Kd.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Usury.] 


Error  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Action  by  the  Citizens'  Bank  of  Dublin 
against  J.  A.  Wolfe.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Afi3rmed. 

The  Citizens'  Bank  of  Dublin  sued  J.  A. 
Wolfe,  maker  of  a  promissory  note,  alleging 
that  the  note  was  made  payable  to  the  order 
of  the  City  National  Bank  of  Dublin,  and  by 
it  indorsed  and  transferred  to  the  petitioner. 
The  defendant,  in  a  plea  filed  at  the  appear- 
ance term,  admitted  the  execution  of  the  note 
sued  on,  and  alleged  that  the  plaintiff  was 
tbe  successor  of  the  City  National  Bank,  a 
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the  second  plea  was  filed  under  the  state  law. 
The  second  plea  was  not  formally  allowed  by 
any  order  of  the  trial  court.  It  wag  filed  in 
the  clerk's  office  at  the  trial  term  and  was 
specified  in  the  bill  of  exceptions  as  a  part  of 
the  record  to  be  sent  up  to  this  court  by  the 
clerk.  The  defendant  in  error  insists  here 
for  the  first  time  that  this  amended  plea 
should  not  be  considered  by  this  court,  be- 
cause it  appears  that  no  order  was  passed  in 
the  trial  court  allowing  such  plea  to  be  filed. 
The  case  was  heard  by  the  judge  below 
without  the  intervention  of  a  Jury,  and  he 
rendered  a  judgment  for  the  plaintifl?  for  the 
amount  of  the  note  sued  on,  with  legal  in- 
terest, after  deducting  therefrom  the  usuri- 
ous Interest  embraced  in  the  particular  note ; 
but  he  did  not  allow  as  a  set-off  the  usury 
alleged  to  have  been  paid  by  the  defendant 
on  the  previous  notes  made  by  him  to  the 
national  bank ;  and  the  question  for  decision 
by  this  coiut,  on  the  merits  of  the  case,  aris- 
es on  the  exception  to  the  judgment  refusing 
to  allow  the  defendant  a  set-off  of  the  usuri- 
ous interest  paid  by  him  to  the  national  bank 
on  the  previous  notes. 

Robt  L.  Bemer,  of  Macon,  and  S.  W.  Stur- 
gis,  of  Dublin,  for  plaintiff  in  error. 

M.  H.  Blackshear,  of  Dublin,  for  defend- 
ant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  objection  that  there  was  no  order 
of  the  court  allowing  the  amendment  to  the 
plea  to  be  filed  at  the  first  term  was  too  late, 
having  been  made  for  the  first  time  in  this 
court.  In  Smith  v.  West,  134  Ga.  11,  67  S.  B. 
405,  the  court  says: 

'*In  specifying  the  parts  of  the  record  to  be 
sent  up  to  this  court,  the  additional  answer  is 
mentioned.  *  *  *  It  is  too  late  for  the  de- 
fendant in  error  for  the  first  time,  in  his  brief 
filed  in  this  court,  to  raise  the  point  that  this 
amendment  was  not  duly  allowed,  and  therefore 
cannot  be  considered." 

[2-4]  2.  Should  the  trial  court  have  allowed 
the  set-off  of  the  usurious  interest  "charged 
and  reserved"  by  the  national  bank  on  the 
previous  notes  against  the  note  in  suit,  or 
should  he  have  limited  the  ruling  on  that 
point  to  the  amount  of  the  usury  paid  on  the 
particular  note  in  suit?  It  is  clearly  infera- 
ble from  the  evidence  that  all  of  the  usurious 
interest  on  all  the  notes  in  question,  includ- 
ing the  one  in  suit,  was  charged  and  reserved 
by  the  national  bank  when  the  notes  were 
first  made  and  when  they  were  renewed  from 
time  to  time  by  the  defendant,  and  the  evi- 
dence shows  that  the  principal  of  all  of  the 
previous  notes  and  the  interest,  including  the 
usurious  interest,  had  been  fully  paid  by  the 
defendant  to  the  national  bank.  The  defend- 
ant insists  that  upon  the  note  in  suit  he  was 
entitled  to  a  credit  of  the  aggregate  amount 
of  all  the  sums  of  usury  paid  by  him,  within 
the  statute  of  limitations,  on  the  previous 


notes  as  well  as  the  note  in  suit  He  bases 
his  contention  upon  the  law  of  set-off  under 
the  Code.  Section  4340  of  the  Civil  Code 
(1910)  provides  that  as  "between  the  parties 
themselves  any  mutual  demands,  existing  at 
the  time  of  the  commencement  of  the  suit, 
may  be  set-off";  and  the  learned  coimsel  for 
the  plaintiff  in  error  insists  that  the  excess 
of  interest  in  the  previous  notes,  as  well  as 
in  the  note  in  suit,  constitutes  a  demand 
which  may  be  recovered  either  by  a  plea  or 
a  separate  suit  Was  the  usury  which  the 
national  bank  charged  and  reserved  on  the 
previous  notes,  and  which  the  evidence  show- 
ed was  paid  in  full  to  the  national  bank  by 
the  defendant,  a  mutual  demand  existing  at 
the  time  of  the  commencement  of  the  suit  be- 
tween the  plaintiff  and  the  defendant?  What 
is  the  meaning  of  the  words  "mutual  de- 
mands," in  the  section  referred  to? 

'The  word  'mutual,'  as  applied  to  debts 
which  may  be  the  subject  of  set-off,  necessa- 
rily imports  that  there  must  be  reciprocal  ob- 
ligations between  the  parties."  5  Words  and 
Phrases  (1st  Ed.)  p.  4649.  An  obligation  ex- 
isted on  the  part  of  the  plaintiff  to  exact  from 
the  defendant  the  legal  demands  which  he 
could  make  on  the  note  in  suit,  and  the  de- 
fendant had  the  right  to  demand  of  the  plain- 
tiff that  he  should  have  a  credit  of  the  usury 
in  the  said  note.  But  where  was  there  any 
obligation  on  the  part  of  the  plaintiff  to  al- 
low the  defendant  a  credit  on  the  previous 
notes,  which  the  evidence  does  not  show  that 
the  plaintiff  had  ever  held  as  transferee  or 
otherwise,  and  upon  which  usurious  interest 
had  been  fully  paid  by  the  defendant  to  an- 
other party  ^  Under  the  national  bank  law, 
as  he  had  fully  paid  the  usury  to  the  national 
bank,  he  might  have  had  the  right,  in  a  sep- 
arate suit,  to  sue  for  and  recover  the  amount 
actually  paid  to  that  bank.  Haseltine  v.  Cen- 
tral Bank  of  Springfield,  183  U.  S.  132,  22 
Sup.  Ct  50,  46  L.  Ed.  118.  But  even  as  to  the 
national  bank,  having  actually  paid  the  usu- 
rious interest  to  that  bank,  he  could  not  set 
it  off  in  a  suit  brought  by  the  bank  against 
him,  but  he  would  be  confined  to  the  remedy 
of  a  direct  suit  for  the  debt  In  Zelgler  v. 
Scott,  10  Ga.  389,  64  Am.  Dec.  395,  it  is  said: 

"Usury  paid  on  a  former  contract  may  be 
pleaded  as  a  set-off  to  the  existing  debt,  pro- 
vided it  be  not  barred  by  the  statute  of  limi- 
tations." 

In  that  case  it  appears  that  the  former  con- 
tract infected  with  usury  was  between  the 
same  parties  as  in  the  suit  to  which  it  was 
held  that  the  set-off  could  be  pleaded.  And 
in  the  case  of  Angler  v.  Smith,  101  Ga.  844, 
28  S.  E.  167,  it  was  held  that  the  defense  of 
usury  was  good  even  against  a  bona  fide  hold- 
er for  value  of  a  negotiable  promissory  note 
who  acquired  the  title  to  the  note  before  its 
maturity,  but  in  that  case  the  usury  was  in 
the  note  which  had  been  transferred  for  val- 
ue and  which  was  in  suit    The  taint  of  wm- 
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ry  in  a  note  remains  in  it  even  after  it  has 
been  transferred  to  a  bona  fide  bolder  for 
value  before  due,  but  it  cannot  be  the  law 
that  the  amount  of  usury  in  one  note,  or  in  a 
dozen  notes,  paid  by  the  defendant  to  other 
persons,  can  be  set  off  by  him  as  a  legitimate 
claim,  when  he  is  sued  by  another  on  a  dif- 
ferent note.  To  illustrate  by  the  facts  of  the 
present  case:  If,  as  a  matter  of  law,  the  de- 
fendant has  the  right  as  against  the  plain- 
tiff to  set  off  the  amounts  of  usury  contained 
in  the  notes  which  he  had  previously  made 
and  paid  in  full  to  the  national  bank,  it  would 
allow  him  to  collect  from  the  plaintiff,  a 
stranger  to  all  the  other  contracts,  more  than 
half  of  the  principal  of  the  note  of  which  he 
was  the  bona  fide  holder.  We  are  therefore 
of  the  opinion  that  the  learned  trial  Judge 
did  not  commit  any  error  in  limiting  the  set- 
off to  which  the  plaintiff  in  error  was  enti- 
tled to  the  amount  of  the  usury  which  was 
contained  in  the  note  in  suit,  and  in  refusing 
to  allow  lilm  as  a  set-off  the  usurious  interest 
which  he  had  paid  to  the  City  National  Bank 
of  Dublin  on  the  other  notes. 
Judgment  aflOrmed. 

JBNKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(26  Ga.  App.  572) 

LAMB  V.  FULTON  BAG  &  COTTON  MILLS. 

(No.  12037.) 

(Ooort  of  Appeals  of  Georgia,  Division  No.  2. 

March  26,  1921.) 

(Syllabus  by  the  Court,) 

1.  Master  anil  servant  ^s>3 1 6(1)—" Independ- 
ent contractor"  defined. 

When  a  person  is  employed  to  do  specific 
work  and  is  in  the  exercise  of  a  distinct  and 
independent  employment,  and  in  the  execution 
of  thie  specific  work  is  not  under  the  immediate 
supervision  and  control  .of  his  employer,  and 
the  manner  of  doing  the  work  and  the  employ- 
ment, payment,  and  control  of  the  labor  is 
left  entirely  to  the  employee,  the  relation  of 
master  and  servant  does  not  exist;  the  party 
employed  being  an  independent  contractor. 
MoU  on  Independent  Contractors  and  Employ- 
ers' Liability,  §§  13,  14,  15,  and  16. 

[lid.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inde- 
pendent Contractor.] 

2.  Master  and  servant  ^=:>3 16 (2)— Building  re- 
pairer held  Independent  contraotor,  liable  for 
minor's  unlawful  employment. 

The  defendant  corporation,  the  owner  of 
cotton  mills,  made  a  contract  for  the  repair 
of  the  roof  of  its  buildings  with  one  who  was 
specially  engaged  in  that  line  of  work.  By  the 
terms  of  the  contract  the  defendant  agreed  to 
pay  a  fixed  sum  to  the  contractor  and  was  to  fur- 
nish a  portion  of  the  material  to  be  used  in  the 
doing  of  the  work.  All  the  particulars  In  con- 
nection with  the  doing  of  the  work,  the  em- 


ployment, payment,  and  control  of  the  labor, 
and  the  direction  and  supervision  of  the  work, 
were  left  entirely  to  the  contractor.  A  minor 
under  14  years  of  age  was  employed  by  the  con- 
tractor to  help  make  the  repairs,  for  which 
he  was  to  be  paid  by  the  contractor  a  certain 
wage.  The  defendant  had  nothing  to  do  with 
the  selection  of  the  minor,  had  no  authority  to 
discharge  him,  and  did  not  direct  him  in  the 
manner  of  doing  his  work.  While  engaged  in 
this  work  he  fell  oft  the  roof  of  the  building 
and  was  kUled.  Held,  the  minor  was  not  a 
servant  of  the  defendant  corporation  at  the 
time  of  his  death,  and  the  defendant  was  not 
responsible  for  his  wrongful  employment, ,  and 
not  liable  in  damages  to  his  widowed  mother 
for  his  death.  Civ.  Code  1910,  |§  4414,  4415, 
subd.  5;  Harris  v.  McNamara,  97  Ala.  181, 
12  South.  103;  Casement  v.  Brown,  148  U.  S. 
616,  13  Sup.  Ct.  672,  37  L.  Ed.  582, 

3.  Master  and  servant  <9=s>332(3)  —  Nonsuit 
properly  granted  on  ground  of  employment  ky 
independent  contractor. 

The  evidence  substantially  stated  above 
showing  clearly  that  the  plaintiff's  minor  son 
was  not  the  servant  of  the  defendant  corpora- 
tion at  the  time  of  fiis  death,  but  was  the  serv- 
ant of  the  independent  contractor,  and  this 
being  the  controlling  question  in  the  case,  there 
was  no  error  in  the    award  of  a  nonsuit. 

4.  Decision  of  other  questions  unneoessary. 

The  existence  of  the  relation  of  master  and 
servant  between  the  plaintiff's  minor  son  at 
tfae  time  of  his  death  and  the  defendant  corpo- 
ration being  a  condition  precedent  to  the  right 
to  recover  either  for  the  loss  of  the  minor's 
services  during  his  minority  or  for  the  value  of 
his  life,  arising  from  his  wrongful  employment 
or  from  negligence,  and  it  being  proved  by  the 
plaintiff's  evidence  that  this  relation  did  not 
exist,  it  is  unnecessary  to  decide  the  ques- 
tions raised  by  the  assignments  of  error  as 
to  the  sustaining  of  the  demurrers  to  the  first 
and  third  counts  of  the  petition. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Mrs.  D.  A.  Lamb  against  the 
Fulton  Bag  &  O>tton  Mills.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Suit  was  brought  in  the  dty  ooart  of  At- 
lanta by  Mrs.  liamb  against  the  BMlton  Bag 
&  Cotton  Mills  seeking  to  recover  damages 
for  the  wrongful  death  of  her  minor  son. 
The  dedaration  contained  four  counts.  A  de- 
murrer was  filed  to  all  of  the  counts,  which 
was  sustained  by  the  court  as  to  counts  1,  3, 
and  4,  and  overruled  as  to  count  2.  Excep- 
tions pendente  lite  were  preserved  as  to  the 
Judgment  sustaining  the  demurrer  as  to 
counts  1  and  3.  No  exception  was  taken  to 
the  judgment  on  the  demurrer  as  to  coimt  4. 
The  case  went  to  trial  on  count  2,  and  at  the 
conclusion  of  the  plaintiff's  evidence  on  mo- 
tion of  the  defendant  a  nonsuit  was  granted. 
The  substantial  allegations  on  count  2,  to 
which  the  evidence  applied,  were  that  John 
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Lamb,  wha  was  the  minor  son  of  the  plaintiff, 
his  widowed  mother,  .was  employed  by  the 
defendant  without  her  knowledge  or  consent 
and  was  placed  at  work  at  a  dangerous  em- 
ployment at  which  he  was  killed.  This  count 
contained  no  allegation  of  negligence  and 
seeks  to  recover  the  value  of  the  child's  serv- 
ices up  to  the  age  of  21.  The  suit  is  based 
upon  the  theory  that  the  defendant,  having 
employed  the  plaintiff's  minor  son  wiliiout  her 
consent,  is  liable  in  any  ev^it  for  the  loss  of 
his  services  resulting  to  her  by  reason  of  his 
homicide,  and  the  issue  determined  on  the 
suit  was  as  to  whether  the  minor,  at  the  time 
of  his  death,  was  employed  by  the  defendant 
as  its  servant,  and  the  Judgment  of  nonsuit 
is  based  upon  the  conclusion  of  the  court  that 
the  evidence  did  not  disclose  the  existence  of 
this  relation,  and  therefore  there  can  be  no 
recovery  against  the  defendant  based  upon  the 
theory  of  master  and  servant  set  up  under 
the  second  count 

Incidentally  it  may  be  remarked  in  passing 
that  the  allegation  in  this  count  that  the 
plaintiff's  minor  son  was  put  at  dangerous 
work  without  her  consent  is  not  supported  by 
any  evidence.  The  issue  as  to  whether  or 
not  the  plaintiff's  minor  son  was  employed  by 
the  defendant  as  its  servant  depends  upon 
the  construction  of  the  evidence,  and  the  evi- 
dence as  to  this  issue,  substantially  stated, 
is  as  follows: 

The  plaintiff  testified  that  at  the  time  of 
her  son's  death  he  was  working,  as  she 
thought,  for  Mr.  O.  R.  Henry,  and  not  for 
the  defendant.  She  testified  further  that, 
while  she  knew  that  her  son  was  working 
for  Henry,  she  had  not  limited  the  character 
of  services  to  be  performed  by  her  minor  son 
while  in  the  employment  of  Henry.  He  made 
$1.50  per  day  while  working  for  Henry, 
which  sum  he  turned  over  to  her.  One  Ma- 
thers, another  witness  for  the  plaintiff,  tes- 
tified that  at  the  time  of  Lamb's  death  he, 
the  witness,  was  employed  by  G.  R.  Henry, 
who  was  engaged  in  the  general  tin  business, 
doing  all  kinds  of  sheet  metal  work,  roofing, 
guttering,  etc.;  that  he,  acting  for  Henry 
Bros.,  which  was  the  trade-name  of  C.  R. 
Henry,  made  a  contract  to  do  certain  de- 
scribed work  for  the  defendant,  the  Fulton 
Bag  &  Cyotton  Mills,  this  contract  being  be- 
tween C.  R.  Henry,  in  the  business  name  of 
Henry  Bros.,  and  the  Fulton  Bag  &  Cotton 
Mills;  that  Mathers  made  the  contract  with 
the  Fulton  Bag  &  Cotton  Mills  for  Henry 
Bros,  to  do  the  work  for  $1.75  per  hour  for  a 
man  and  his  helper,  which  were  to  be  sup- 
plied by  Henry  Bros. ;  that  the  Fulton  Bag  & 
Cotton  Mills  showed  the  witness  Mathers, 
representing  Henry  Bros.,  the  work  which 
the  latter  was  to  do,  consisting  of  putting  up 
gutter  pipes,  down  spouts,  etc. 

The  Fulton  Bag  &  Cotton  Mills  had  some 
nttiterial  which  it  agreed  to  turn  over  to 
Henry  Bros,  to  be  used  in  the  work.  Henry 
Bros,  were  to  do  the  work  in  their  own  way, 


using  their  own  skill,  and  without  any  direc- 
tion from  the  Fulton  Bag  &  Cotton  Mills  ex- 
cept that  when  Henry  Bros,  had  finished  do- 
ing the  work  on  one  building  the  EHilton  Bag 
&  Cotton  Mills  showed  them  the  next  build- 
ing on  which  to  work,  but  the  work  con- 
tracted to  be  done  was  (me  entire  Job.  Matli- 
ers,  representing  Henry  Bros.,  selected  John 
Lamb,  the  plaintiff's  son,  who  was  employed 
by  Henry  Bros.,  to  help  him' do  the  work  to 
be  done  by  Henry  Bros,  under  their  contract 
with  the  defendant  corporation.  Lamb  aiv- 
peared  to  be  about  16  or  17  years  old  at  the 
time  of  his  employment  by  Henry  Bros.,  and 
stated  that  he  was  16,  and  he  had  been  work- 
ing for  Henry  Bros,  about  a  year  and  a  half 
doing  the  same  character  of  work  as  was  to 
be  done  for  the  defendant  corporation  by  Hen- 
ry Bros.  Ninety-five  per  cent  of  the  work 
which  Lamb,  the  minor,  did  was  roofing 
work.  Lamb  was  paid  $1.50  per  day  by  Hen- 
ry Bros,  for  nine  hours'  work,  and  Mathers 
was  paid  $5  per  day  by  Henry  Bros,  for 
nine  hours'  work,  while  Henry  Bros,  received 
from  the  defendant  corporation  under  the 
contract  $1.75  per  hour.  Henry  Bros,  select- 
ed Mathers  and  Lamb,  who  were  employed  by 
them  generally,  to  do  the  special  work  under 
the  contract  for  the  Fulton  Bag  &  Cotton 
Mills.  The  Fulton  Bag  &  Cotton  Mills 
showed  Mathers  the  work  which  was  to  be 
done  under  the  contract  made  by  it  with 
Henry  Bros.,  which  consisted  of  putting  up 
gutter  pipes,  down  spout,  etc  The  Fulton  Bag 
&  Cotton  Mills  loaned  to  Mathers  a  negro  to 
help  him  in  doing  the  work  generally  under 
the  contract  with  Henry  Bros.,  the  duty  of 
the  negro  being  to  pull  about,  from  place  to 
place  as  might  be  needed,  the  scaffold.  This 
was  a  voluntary  act  on  the  part  of  the  de- 
fendant, and  it  was  under  no  obligation  un- 
der the  contract  to  supply  any  help  to  Henry 
Bros.  When  Lamb,  the  minor  son  of  plain- 
tiff, fell  off  of  the  building,  Mathers  did  not 
know  why  he  was  on  the  roof  or  that  he 
was  then  doing  any  work  at  all  on  the  roof. 
The  contract  between  the  defendant  and  Hen- 
ry Bros,  did  not  specify  the  number  of  hours 
they  were  to  work  for  the  defendant  corpora- 
tion, but  Henry  Bros,  regulated  their  own 
hours.  Mathers  and  Lamb,  the  employees  of 
Henry  Bros.,  while  doing  the  work  embraced 
in  the  contract,  went  in  and  out  the  mill  of 
the  defendant  corporation  at  pleasure,  and, 
when  the  minor  Lamb  was  killed,  Mathers, 
acting  for  Henry  Bros,  hired  another  man  to 
finish  the  work  which  Lamb  was  doing.  The 
payment  for  the  work  was  made  directly  to 
Mr.  O.  R.  Henry,  doing  business  as  Henry 
Bros.  The  Fulton  Bag  &  Cotton  MUls  had 
no  control  over  Henry  Bros.,  Mathers,  or 
Lamb,  but  they  could  order  the  latter  two  off 
of  the  premises.  **They  did  not  have  the 
right  to  fire  either  Mathers  or  Lamb  at  any 
time  because  they  were  working  for  O.  R. 
Henry."  The  Fulton  Bag  &  Cotton  Mills  had 
no  knowledge  as  to  what  pay  either  Mathers 
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or  Lamb  were  gettliig  from  Henry  Bros,  for 
their  work.  A  letter  was  introduced  from 
the  Fulton  Bag  &  Cotton  Mills  confirming 
the  contract  made  with  Henry  Bros,  through 
Mathers;  this  letter  further  showing  that  the 
defendant  corporation  was  to  pay  for  any 
material  that  was  used  in  doing  the  work, 
and  also  was  to  pay  Henry  Bros.  $1.75  per 
hour  to  cover  the  time  of  both  men  on  the 
job. 

This  is  a  substantial  statement,  of  the  evi- 
dence for  the  plaintiff  on  the  Issue  as  to 
whether  the  deceased  minor  son,  at  the  time 
of  his  death,  was  the  employee  of  the  de- 
fendant corporation  or  was  employed  by  Hen- 
ry Bros.,  an  independent  contractor,  to  do 
the  work  for  the  FulUm  Pag  &  Cotton  Mills. 

Walter  S.  Dillon  and  C.  M.  Lancaster,  both 
of  Atlanta,  for  plaintifT  in  error. 

Bosser,  Slaton,  Phillips  &  Hopkins,  of  Atp 
lanta,  for  defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.»  con- 
cur. 

(26  Ga.  App.  499) 

DECATUR  LUMBER  CO.  v.  FULTON. 

(No.  1 1780.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

March  16, 1921.) 

(Syllabus  hy  the  Court.) 

1.  Master  and  servant  ^=s>235(l2)  —  Servant 
not  required  to  Inspect  appliances  to  discov- 
er concealed  dangers. 

''As  a  general  rule,  a  servant  is  under  no 
obligation  to  inspect  the  appliances  about  which 
he  works  or  that  part  of  the  plant  by  which  his 
safety  may  be  affected,  for  the  purpose  of 
discoyering  concealed  dangers  which  would  not 
be  disclosed  by  superficial  observatioD."  South- 
em  Cotton  Oil  Co.  V.  Dukes,  121  Oa.  787(2), 
49  S.  £.  788;  Austin  y.  Appling^  88  Ga.  54, 
67,  13  S.  B.  965;  Cochrell  v.  Langley  Mfg. 
Co.,  6  Ga.  App.  817,  820,  63  S.  B.  244. 

2.  Master  and  servant  ^=9235(4)— Reliance  on 
master's  care  permisslhle. 

**When  machinery,  though  not  perfect  in 
all  respects,  can  be  and  has  been  used  with 
safety  under  given  circumstances,  a  servant 
using  such  machinery  is  warranted  in  acting 
upon  the  assumption  that  the  master  has  ful- 
filled, and  will  continue  to  fulfill,  his  duty  to 
see  that  the  circumstances  are  such  that  the 
machinery  can  be  used  with  safety,  unless  it 
is  apparent  to  the  servant  that  the  master  lias 
failed  to  fulfill  bis  duty  in  this  respect,  or  such 
failure  can  be  ascertained  by  the  servant's 
using  that  degree  of  care  which  the  law  im- 
poses upon  him."  Southern  Cotton  Oil  Co.  v. 
Dukes,  supra. 

3.  Master  and  servant  ^=»217(3)  —  Master's 
knowledge  of  latent  defect  greater. 

Not  only  is  it  true  that  **the  duty  of  in- 
specting for  defects  which  would  not  be  dis- 


closed by  superficial  observation  is  not  primari- 
ly imposed  upon  a  servant"  who  is  employed 
merely  to  operate  a  machine  or  to  see  that  it 
is  operated;  but,  "except  where  the  injured 
employee  is  an  inspector,  the  master's  means  of 
knowledge  of  latent  defects  in  the  machinery 
furnished  are  primarily  to  be  considered  as 
greater  than  those  of  the  servant."  Hubbard 
V.  Macon  By.  &  Ldght  Co.,  6  Ga.  App.  223, 
62  S.  B.  1018;  Southern  States  Portland  Ce- 
ment Co.  V.  Helms,  2  Ga.  App.  308,  68  S.  B. 
524.  See,  also.  Burton  v.  Wadley  So.  By. 
Co.,  25  Ga.  App.  880,  103  S.  B.  881;  Beard  v. 
Georgian  Mfg.  Co.,  8  Ga.  App.  618(2),  70  S. 
B.  67;  Hines  v.  Little,  106  S.  B.  618. 

4.  Master  and  servant  ^=»26l  (4)— Allegation 
as  to  lack  of  knowledge  of  defect  held  equiva- 
lent to  statutory  requirement. 

A  petition  by  a  servant  against  his  master 
for  injuries  resulting  from  jdefective  machinery 
is  not  deficient  under  section  3131,  of  Civil 
Code  I&IO,  as  failing  to  allege  that  the  serv- 
ant injured  did  not  know,  and  had  not  equal 
means  of  knowing,  of  such  defect,  "and  by  the 
exercise  of  ordinary  care  could  not  have  known 
thereof,"  where  the  petition  alleges  that  the  de- 
fect was  ''unknown  to"  petitioner,  "and  could 
not  have  been  known  to  him  upon  inspection 
or  the  exercise  of  care,  but  same  was  known, 
or  should  have  been  known,  to  the  defendant"; 
such  allegations  being  taken  as  the  equivalent 
of  the  requirement  set  forth  by  the  Code. 
Charleston  &  Western  Carolina  By.  Co.  v.  Mil- 
ler, 115  Ga.  92(2),  41  S.  B.  252. 

5.  Master  and  servant  ^s»258(  1 2)— Petition 
held  sufficient. 

The  petition  was  good  as  against  general 
demurrer.  Cedartown  Cotton  &  Bxport  Co. 
V.  Miles,  2  Ga.  App.  79,  81-83,  68  S.  B.  289; 
Southern  States  Portland  Cement  Co.  v.  Helms, 
supra;  Southern  Cotton  Oil  Co.  v.  Gladman, 
1  Ga.  App.  259,  260(8),  68  S.  B.  24&;  Coch- 
rell V.  Langley,  supra. 

Brror  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  Balph  Fulton  against  the  Deca- 
tur Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Balph  Fulton  sued  the  Decatur  Lumber 
Company  for  damages  for  personal  injuries, 
alleging  the  following  facts:  Plaintiff  was 
employed  by  defendant  in  its  sawmill  as  a 
butting  saw  operator;  that  at  the  time  of 
his  Injury  he  was  operating  such  a  saw  "sus- 
pended from  rafters  or  crossbeams  in  the 
top  of  the  mill  shed,  so  that  the  saw  was 
about  the  height  of  an  average  man's  chest 
from  the  ground*';  that  this  saw  'Vas  sus- 
pended in  such  manner  that  it  would  swing 
from  side  to  side  in  a  semicircular  manner 
as  the  pendulum  of  a  clock,  and  was  so  ad- 
Justed  by  the  use  of  a  cable,  to  which  there 
was  attached  a  heavy  iron ;  that  when  the 
saw  was  not  being  used  it  would  be  drawn 
by  means  of  said  rope  or  cable  and  weight 
out  of  plaintiiTs  way  and  danger;"  that 
when  it  was  necessary  to  use  sucdi  instru- 
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mentality  he  would  grasp  "the  handhold  at- 
tached to  the  bars  or  beams  sustaining  the 
saw,  and  pull  the  same  across  the  log  or  tim- 
ber for  the  purpose  of  cutting  the  same"; 
that  plaintiff,  while  thus  acting  in  the  em- 
ploy of  defendant,  in  accordance  with  his  pre- 
vious instructions  and  custom,  reached  out 
and  took  *'hold  of  the  handlepiece  to  pull  the 
saw  through  a  piece  of  timber  for  the  purpose 
of  cutting  the  same,"  and  then,  in  accordance 
with  such  instructions  and  his  custom,  turned 
''the  same  loose,  so  that  it  might  be  drawn 
by  the  cable  and  weight"  back  to  where  it 
was  supposed  to  stay.  He  alleges  that,  "after 
the  saw  had  been  thus  pulled  back  by  the 
cable  and  weight  at  a  considerable  angle 
away  frwn"  petitioner,  "the  rope  or  cable  to 
which  the  weight  was  attached  broke,  and 
the  saw,  which  was  circular  in  nature  and  re- 
volving at  great  rapidity,  swimg"  against 
him,  "causing  the  injuries  for  which  he  sues." 
He  furtheir  alleges  that  he  himself  was 
without  fault;  "that  it  was  not  his  duty  to 
examine  the  rope  and  cable,  nor  could  he  have 
ascertained  from  an  examination  of  the  same 
that  it  was  defective  or  might  break;"  that 
it  "was  the  duty  of  the  defendant  to  have 
and  maintain  safe  appliances  for  the  opera- 
tion of  such  a  dangerous  Instrument  as  a 
circular  saw,  and  that  they  were  negligent  in 
not  so  doing;  that  the  cable  and  weight  were 
Insecurely  and  negligently  swung;  that  the 
s:ame  was  unknown  to  your  petitioner,  and 
could  not  have  been  known  to  him  upon  in- 
spection or  the  exercise  of  care,  but  same  was 
known  or  should  have  been  known  to  the  de- 
fendant;" and  that  the  defendant  was  fur- 
ther "negligent,  in  (a)  not  providing  and  fur- 
nishing" petitioner  "a  safe  place  within  which 
to  work,  and  (b)  in  not  providing  and  fur- 
nishing your  petitioner  with  safe  appliances 
with  which  to  work,  and  (c)  that  said  rope 
and  cable  were  negligently  fixed." 

T.  S.  Hawes,  of  Bainbridge,  for  plaintiff  in 
error. 

Hartsfield  &  Conger,  of  Bainbridge,  for  de- 
fendant in  error, 

JENKINS,  P.  J.    Affirmed. 

STEPHENS  and  HILL,  JJ..  concur. 


(26  Ga.  Aj>p.  628) 

COWETA   FERTILIZER  CO.  V.  JOHNSON. 

(No.  12047.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  16,    1921.) 

(Syllahus  hy  the  Court,) 

I.  Attorney  and  ollent  ^=»85— Verdict  and 
Judgment  consonted  to  by  attorney  binds  cli- 
ent In  absence  of  fraud;  attorney  may  con- 
sent to  verdict  and  Judgment  allowing  defend- 
ant smaller  credit  than  he  claimed. 
Where  an  attorney  at  law  consents  to  the 

taking  of  a  compromise  verdict  and  judgment 


in  a  case  in  which  he  is  employed,  such  ver* 
diet  and  judgment  are  bin<Ung  upon  his  dient, 
if  there  was  no  fraud  and  no  violation  of  ex- 
press directions  given  by  the  client  to  the  at- 
torney and  known  to  the  adverse  party  or  his 
attorney. 

(Additional  Syllahus  hy  Editorial  Staff.) 

2.  Judgment  <8=»441— New  trial  4$=s>29— Mo- 
tlon  not  proper  remedy  when  attorney  con- 
sents to  verdict  and  Judgment  fraudulently, 
etc. 

Where  an  attorney  consents  to  a  verdict 
and  judgment  against  liis  client  fraudulently  or 
collusively,  or  in  violation  of  instructions,  the 
proper  remedy  is  not  by  motion  for  new  trial, 
but  by  equitable  petition  or  motion  to  set  aside 
the  judgment. 

Error  from  City  Court  of  Carrollton; 
James  Beall,  Judge. 

Action  by  the  Coweta  Fertilizer  Company 
against  A.  F.  Johnson.  Defendant's  motion 
for  a  new  trial  was  granted,  and  plaintiff 
brings  error.    Reversed. 

The  Coweta  Fertilizer  Company  sued  A. 
F.  Johnson  on  a  promissory  note.  At  the 
appearance  term  tlie  defendant  filed  a  plea 
in  which  he  alleged  that  he  had  made  a  pay- 
ment of  $85  on  the  note,  which  was  not  cred- 
ited thereon,  and  when  the  ease  was  reached 
for  trial  the  attorneys  for  both  plaintiff  and 
defendant  agreed  on  a  consent  verdict  for 
the  plaintiff  for  the  full  amount  of  the  note, 
less  a  credit  of  $42.60.  Judgment  was  en- 
tered accordingly.  During  the  term  at  which 
the  verdict  and  Judgment  were  rendered  the 
defendant  made  a  motion  for  a  new  trial  on 
the  usual  general  grounds  and  on  the  grounds: 
(1)  That  when  the  verdict  was  rendered 
against  him  he  was  confined  to  his  home  with 
an  attack  of  appendicitis  and  was  unable  to 
attend  court  on  the  day  of  trial,  and  had  so 
notified  his  attorney  by  sending  him  a  certif- 
icate of  his  physician;  and  (2)  that  his  at- 
torney had  no  authority  to  permit  the  verdict 
and  judgment  to  be  taken  against  him,  ex- 
cept in  accordance  with  his  plea  allowing  him 
a  credit  of  $86,  that  the  agreement  by  his 
counsel  for  a  verdict  for  less  than  this 
amount  of  credit,  to  wit,  a  credit  of  $42.60, 
was  without  the  knowledge  and  consent  of 
the  movant,  and  that  he  objected  as  soon  as 
he  was  informed  of  it,  and  Insisted  that  the 
payment  set  up  in  his  plea  was  made  by 
him,  and  that  he  did  not  owe  the  plaintiff 
the  $85  or  any  part  thereof.  The  movant's 
afildavit  as  to  his  sickness  and  the  affidavit 
of  his  physician  were  attached  to  the  motion 
for  a  new  trial.  The  judge  granted  the  mo- 
tion, and  the  plaintiff  excepted. 

Hall  &  Jones,  of  Newnan,  for  plaintiff  in 
error. 

R.  D.  Jackson  &  Son,  of  Carrollton,  for  de- 
fendant in  error. 
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HILL,  J.  (after  stating  the  facts  as  above).  |  of  the  present  case.    That  section  provides 

as  follows: 


(1]  Verdicts  and  Judgment  rendered  by  con- 
sent of  counsel  in  good  faith  and  without  any 
fraud  or  violation  of  express  instructions' 
given  by  the  client  to  the  attorney  and  known 
to  the  adverse  party  or  his  attorney  are 
binding  upon  the  client,  the  consent  of 
counsel  being  in  law  the  consent  of  the  par- 
ties they  represent.  Civil  Code  1910,  §  4955. 
In  the  case  of  Davis  v.  First  National  Bank 
of  Blakely,  139  GA.  703,  78  S.  E.  193,  46 
L.  R.  A.  (N.  S.)  750,  Mr.  Justice  Lumpkin, 
in  quite  a  lengthy  and  learned  decision  re- 
viewing the  English  rule  on  the  subject  and 
some  of  the  decisions  of  the  courts  of  the 
United  States,  said: 

"It  may  be  stated  that  the  Code  and  the  de- 
cisions generally  follow  the  English  rule,  at 
least  in  part,  and  that  the  decisioDS  hold  that, 
if  an  attorney  at  law  consents  to  the  taking  of 
a  compromise  decree  in  a  case  in  which  he  is 
employed,  it  is  binding  upon  his  client,  in  the 
absence  of  fraud  or  of  violation  of  express 
directions  given  by  his  client  and  known  to 
the  adverse  party  or  his  attorney." 


In  this  case  it  will  be  noted  in  the  affida- 
vit of  the  movant  tliat  his  attorney  who 
agreed  to  the  verdict  acted  in  good  faith,  and 
did  so  thinking  he  had  authority  to  accept  a 
credit  of  half  the  sum  of  his  payment,  and 
the  client  does  not  charge  that  there  was  any 
fraud  by  his  attorney  in  the  making  of  this 
agreement,  or  that  tiiere  was  any  violation 
of  express  instructions  given  to  his  attorney 
on  the  subject.  In  fact.  It  is  not  alleged 
in  his  affidavit  that  he  had  given  his  attor- 
ney any  instruction  at  all  on  the  subect  In 
Perkerson  v.  Reams,  84  6a.  298,  10  S.  E. 
624,  it  .was  held : 

"Where  counsel  appear  for  parties  before  the 
oourt,  and  there  is  no  qaestion  as  to  their  au- 
thority for  making  such  appearance  or  acting 
in  behalf  of  the  parties,  all  that  counsel  do  be- 
fore the  court  is  binding  upon  their  clients,  es- 
pecially when  such  action  on  the  part  of  coun- 
sel leads  to  judgments  and  orders  of  the  court. 
Such  orders  will  not  be  set  aside  at  the  in- 
stance of  clients  upon  the  ground  that  their 
counsel  had  no  authority  to   agree   thereto." 


We  do  not  think  that  section  4956  of  the 
Civil  Code  of  1910  is  applicable  to  the  facts 


"Without  special  authority,  attorneys  cannot 
receive  anything  in  discharge  of  a  client's  claim 
but  the  full  amount  in  cash.*' 

[2]  In  the  present  case  the  attorney  of  the 
defendant  was  not  endeavoring  to  collect  or 
enforce,  his  client's  claim,  but  was  resisting 
a  suit  or  claim  against  his  client  and  con- 
sented to  the  credit  in  favor  of  his  client. 
We  are  of  the  opinion  that,  where  a  settle^ 
ment  of  a  suit  is  made  by  an  attorney  ac- 
cepting less  than  the  full  amount  of  the 
claim  in  cash,  the  agreement  binds  the 
client  if  the  settlement  is  carried  out  by 
a  consent  verdict  and  judgment  and  the 
settlement  was  made  without  fraud  on  the 
part  of  the  attorney  or  any  instruction  of 
the  client  to  the  contrary.  This  being  true, 
we  think  the  trial  judge  had  no  right  to 
grant  a  new  triaL  Indeed,  if  the  movant 
had  any  rights  at  all  under  the  facts  of 
this  case  he  was  certainly  not  entitled  to  a 
new  triaL  New  trials  are  granted  because 
of  errors  of  the  trial  court  occurring  during 
the  trial  or  on  the  ground  of  newly  discov- 
ered evidence.  No  error  of  the  court  is  al- 
leged, and  certainly  the  evidence  did  not 
fall  within  the'  classification  of  newly  discov- 
ered evidence.  If  there  had  been  any  fraud 
alleged  and  shown,  or  any  violation  of  in- 
structions given  by  the  client  to  the  attor- 
ney, or  any  collusion  of  any  sort  between  the 
attorneys  for  the  plaintiff  and  the  defendant, 
either  an  equitable  petition  setting  up  the 
facts  and  asking  that  the  judgment  be  va- 
cated, or  a  motion  to  set  aside  the  judgment, 
would  have  been  the  proper  remedy,  not  a 
motion  for  a  new  trial.  But,  regardless  of 
this,  we  are  satisfied  that  the  verdict  and 
judgment  should  stand;  there  being  in  this 
case  no  allegation  or  evidence  of  any  fraud, 
or  any  violation  of  instructions  given  by  the 
defendant  to  his  attorney,  but,  on  the  con- 
trary, a  distinct  allegation  by  the  defendant 
of  good  faith  on  the  part  of  his  attor- 
ney in  consenting  to  the  verdict  and  judg- 
ment, although  such  consent  was  made  with- 
out his  (the  defendant's)  knowledge  or  con- 
sent 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STBPHBNS,  J.,  con- 
car. 
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(26  Ga.  App.  504) 

BIBB  MFG.  CO.  v.  SNOW.    (No.  1 1791.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No. 
2.    March  16,  1921.) 

fSvllahu9  by  the  Court.) 

1.  Appeal  and  error  ^=> 1 004 (I)— Damages  ^=> 
132(13)— Amount  of  damages  not  disturbed 
unless  indleating  bias  or  gross  mlstalce;  $2,- 
000  for  loss  of  three  fingers  held  not  exces- 
sive. 

The  amount  of  damai^es  found  by  the  jury 
will  not  be  interfered  with  by  this  coart  un- 
less BO  small  or  so  large  as  to  justify  the 
inference  of  gross  mistake,  undue  bias,  or  prej- 
udice. An  inference  in  the  present  case  that 
the  amount  of  damages  is  excessiye  Is  not  justi- 
fied by  the  evidence.    ' 

2.  Appeal  and  error  ^=»  1066— Trial  ^=^256 
(10),  295(7)— Instruction  as  to  assumption  of 
risli,  oorreot  In  general,  must  be  mat  by  more 
spedflo  Instruction;  Inapplioable  charge  on 
oomparative  negligence  held  not  prejudloial. 

The  excerpts  from  the  charge  of  the  court 
on  whidi  error  is  assigned  stated  correctly  the 
principles  of  law  applicable  to  the  evidence,  and 
were  sufficient  in  the  absence  of  timely  re- 
quests for  more  specific  instructions. 

3.  No  error  and  evidenoe  suflloient. 

No  material  error  of  law  appears  in  the 
trial,  and  the  evidence  supports  the  verdict. 

Error  from  Superior  Court,  Newton  Ooun- 
ty;  John  B.  Hutcheson,  Judge. 

Action  by  Newtle  Snow,  by  next  friend, 
against  the  Bibb  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afilrmed. 

Snow,  a  minor  more  than  14  years  of  age, 
by  his  mother,  as  next  friend,  sued  the  Bibb 
Manufacturing  Company  for  damages  in  the 
sum  of  $5,000,  alleging,  in  substance,  that 
July  19,  1018,  he  entered  into  the  employ- 
ment of  the  defendant,  under  a  contract  of 
employment  made  with  his  mother,  she  being 
a  widow ;  that,  wl)ile  be  was  engaged  in  the 
performance  of  his  duty  in  the  operation  of 
what  is  known  as  a  carding  machine,  it  be- 
came necessary  for  him  to  lift  a  certain  lid, 
described  in  his  petition ;  and*  that,  while  he 
was  lifting  this  lid,  his  hand  slipped  off  and 
went  into  the  cylinder  of  the  machine,  and 
the  steel  teeth  of  the  same  cut  off  and  badly 
mangled  three  fingers  of  his  right  hand.  The 
petition  alleges  that  the  machine  was  defec- 
tive and  not  a  machine  equal  in  kind  to  that 
in  general  use,  and  not  reasonably  safe  for 
persons  to  operate  with  ordinary  care  and 
diligence;  the  particular  defect  in  the  ma- 
chine being  that  it  was  not  equipped  with  a 
handle  or  knob  by  which  the  operator  could 
take  hold  of  the  said  lid  when  necessary  to 
do  so  and  thus  prevent  his  hand  from  slip- 
ping off.  It  is  further  alleged  that  at  the 
time  of  the  injury  the  said  minor  was  16 
years  of  age,  and  had  been  working  on  that 


particular  job  only  a  few  days  prior  to  his 
injuries,  and  that  he  did  not  appreciate  the 
dangers  in  the  machine  and  did  not  have 
equal  means  with  the  master  of  knowing  of 
said  dangers.  The  defendant,  in  addition  to 
the  general  denial  of  the  allegations  in  the 
petition,  alleged  that  the  said  minor  was 
warned  of  all  the  dangers  Incident  to  the  run- 
ning of  the  said  macbiiie ;  that  his  Injury  was 
the  result  of  his  own  fiiult;  that  the  defend- 
ant was  in  no  wise  negligent  as  to  warnings 
required  of  it;  that  the  machine  on  which 
the  plaintiff  was  injured  was  equal  in  kind 
to  the  machines  in  general  use,  and  was 
equipped  with  a  Imob  or  handle  whereby  the 
lid  was  to  be  raised;  and  that  the  plaintiff 
was  injured  by  his  own  negligence,  while  en- 
gaged, out  of  his  line  of^  duty  in  raising  the 
lid.  By  amendment  the  plaintiff  alleged  that 
after  his  employment  the  defendant  put  him 
at  work  at  a  more  dangerous  and  hazardous 
employment  than  that  for  which  he  had 
been  originally  employed.  This  allegation 
was  denied  by  the  defendant,  and  the  affirm- 
ative defense  was  set  up  that  contributory 
negligence  on  the  part  of  the  mbior  was  the 
proximate  cause  of  the  injury.  The  jury,  on 
the  trial  of  the  case,  returned  a  verdict  In 
fkvor  of  the  plaintiff  for  |2,000. 

Rogers,  A  Tuck,  of  Covington,  and  J.  O. 
Knox,  of  Monroe,  for  plaintiff  in  error. 

King  St  Johnson,  of  Covington,  for  defend- 
ant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  first  ground  in  the  motion  for  a 
hew  trial  complained  of  the  amount  of  the 
verdict,  alleging  that  it  was  excessive.  The 
Code  of  this  state  (Park's  Code,  |  4309)  inro- 
vides  that,  the  question  of  damages  being  one 
for  the  jury,  the  courts  should  not  interfere 
unless  the  damages  found  were  so  small  or 
so  excessive  as  to  justify  the  "inference  of 
gross  mistake  or  undue  bias,"  and  it  has 
been  uniformly  held  by  the  Supreme  0)mt 
and  this  court  that  a  verdict  giving  damages 
alleged  to  be  excessive  will  not  be  set  aside 
unless  the  amount  reasonably  indicates  that 
the  finding  resulted  from  bias  or  gross  mis- 
take. The  evidence  on  this  point  showed 
that  three  fingers  of  the  plaintiff's  right  hand 
were  cut  off  by  the  machine,  that  on  account 
of  the  injuries  he  was  confined,  under  the 
care  of  a  physician,  for  over  11  weeks,  suf- 
fering great  pain,  and  that  the  deformed  con- 
dition of  his  hand  would  not  only  diminish 
his  capacity  to  labor,  but  would  cause  him 
great  liumiliation  and  mortification  for  the 
remainder  of  his  life.  In  view  of  very  wide 
discretion  given  by  our  law  to  the  jury  in 
the  assessment  of  damages  for  i>ain  and  suf- 
fering, the  loss  of  time  occasioned  by  the  in- 
juries, and  the  diminution  of  capacity  to  la- 
bor caused  by  the  loss  of  three  fingers  of  the 
right  hand,  the  conclusion  is  justified,  in  th^ 
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opinion  of  Oiis  court,  tbat  the  Jury*  in  fixing 
the  amount  of  damages,  was  not  influenced 
by  bias  or  prejudice  or  gross  mistake. 

[2]  2.  The  plaintiff  in  error  excepts  to  the 
charge  of  the  court  tliat  a  minor  assumes  the 
ordinary  risks  of  employment  of  whlob  he 
undertakes,  in  so  far  as  those  risks  are  or 
ought  to  be  known  or  appreciated  by  the  mi- 
nor, whether  the  source  of  his  knowledge  be 
his  own  observation  and  experience,  or  in- 
structions which  he  received  from  his  em- 
ployer or  his  employer's  representative;  the 
error  assigned  b^ng  that  the  charge  was  ap- 
plicable only  to  minors  under  the  age  of  14 
years,  and  that  a  servant  over  the  age  of  14 
years  assumes  all  ordinary  risks  of  his  em- 
ployment, barring  only  extraordinary  and 
unusual  risks  and.  risks  brought  about  by  the 
negligence  of  the  master.  We  think  the  gen- 
eral principle  of  the  assumption  of  risks  by 
a  minor  employee  is  correctly  stated  in  this 
excerpt,  and,  if  the  defendant  desired  a  more 
specific  application  of  the  principle  to  minors 
over  the  age  of  14,  proper  instructions  should 
have  been  requested.  Besides,  there  was  evi- 
dence that  the  minor  In  question,  who  was 
not  ^,nite  16,  had  never  worked  on  the  par- 
ticular machine  whereon  he  was  hurt  until 
a  ^ew  days  before  the  injury,  and  that  he 
was  put  to  work  on  the  machine  without  any 
warning  or  instruction  as  to  its  dangerous 
character,  and  that  the  dangerous  character 
of  the  machine  was  not  so  manifest  as, to 
make  unnecessary  such  instructions  or  warn- 
ings. The  verdict  may  have '  resulted  from 
this  view  of  the  evidence,  which  indicated 
negligence  on  the  part  of  the  defendant,  re- 
gardless of  the  age  of  the  min<H:. 

3.  The  third  and  fifth  grounds  of  the  mo- 
tion for  a  new  trial  complain  of  excerpts 
from  the  charge  of  the  court,  wherein  the 
Jury  were  instructed  that  a  servant's  knowl- 
edge of  a  defect  in  a  machine  is  a  bar  to  his 
suit  only  when  it  appears  that  he  understood 
and  appreciated  the  risk  created  by  that  de- 
fect, and  that,  when  deciding  that  question, 
the  Jury  would  be  authorized  to  consider  the 
mentality,  the  experience,  or  the  lack  of  ex- 
perience of  the  servant  The  complaint  as  to 
these  instructions  was  that  they  excluded 
from  the  minds  of  the  Jury  the  question 
whether  the  master  had  used  due  and  proper 
care  In  ascertaining  the  mentality  and  ex- 
perience, or  lack  of  experience,  of  jthe  serv- 
ant at  the  time  of  his  employment  In  this 
connection  the  court  fully  instructed  the  Jury 
that,  if  the  minor  comprehended  the  risk  in- 
volved, he  could  not  recover,  and  that  he  was 
bound  to  exercise  his  own  skill  and  diligence 
to  protect  himself,  in  the  exercise  of  proper 
care  and  diligence  in  discovering  the  risk  of 
his  employment,  and  also  specifically  in- 
structed the  Jury  that,  if  the  danger  was 
manifest  and  obvious,  and  as'eai^ly  known 
to  the  servant  as  to  the  master,  the  latter 
would  not  be  liable  for  any  failure  to  give 


warning  of  the  danger  or  instructions  to  the 
employee.  The  charge,  therefore,  on  this 
subject,  as  a  whole,  suflSdently  submitted  to 
the  Jury  the  law  relating  to  the  fiicts  of  the 
case.  The  excerpts  objected  to  in  these 
grounds  of  the  motion,  we  think,  could  sot 
have  misled  the  Jury,  and,  so  far  as  they 
went  were  sound.  If  they  were  not  full 
enough,  and  more  specific  and  particular 
instructions  were  desired,  a'  proper  request 
should  have  been  made. 

4.  The  charge  of  the  court  on  the  subject 
of  contributory  negligence  and  the  doctrine 
of  comparative  negligence  was,  in  the  ab- 
stract correct,  but  we  do  not  think  that  it 
was  applicable  to  the  facts  in  the  case.  This 
question  was  not  involved  either  in  the  plead- 
ings or  the  evidence.  The  case  was  tried  on 
the  issues  that  the  machine  upon  which  the 
plaintiff  was  put  to  work  was  defective,  and 
not  a  machine  equal  in  kind  with  those  in 
general  use;  that  the  plaintiff  was  inexpe* 
rlenced  in  the  use  of  such  a  mainline  and  was 
unacquainted  with  its  dangerous  character, 
which  was  not  manifest  and  apparent;  and 
that  the  defendant  failed  to  warn  him  of 
such  dangers.  Therefore  the  charge  on  the 
subject  of  comparative  n^^Ugence  was  not 
applicable.  But  we  fail  to  see  how  it  was 
prejudicial  in  any  respect  to  the  defendant 

[S]  We  conclude,  therefore,  that  none  of 
the  exceptions  contain  any  substantial  mer- 
it; that  the  case  was  fairly  tried,  and  the 
verdict  is  supported  by  the  evidence. 

Judgment  affirmed. 

JENKINS*  P.  J^  and  STEPHENS,  J^ 
concur. 


(28  Ga.  App.  56») 

COBB  COUNTY  v.  ABERNATHY. 
(No.  11976.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  28,  1921.) 

(Syllahuf  hy  the  Court.) 

1.  Bridges  «=»43,  46(8)— Hole  hold  effloi^it 
cause  of  injury  from  fright  of  mule;  qfaa- 
tion  properiy  loft  to  the  jury. 

It  appearing  from  the  petition  that  the 
plaintiflTs  mule,  in  crossing  a  bridge  on  a  public 
highway,  took  fright  at  a  hole  in  the  bottom 
of  the  bridge  and  ''jumped  and  shied  and  fell 
down  upon  said  bridge,"  causing  injuries  to  the 
plaintiff,  who  was  riding  the  mule,  and  that  the 
county  was  negligent  in  permitting  the  hole  to 
remain  in  the  bridge  after  notice,  and  that  such 
negligence  was  the  real  cause  of  the  injury,  the 
plaintiff  had  a  cause  of  action;  the  jury  being 
the  judge  of  these  matters  lb  questions  of 
fact. 

2.  Bridges  ^=s>43— Where  defeot  and  fright  of 
animal  oomblne  to  cause  Injury,  county  la 
liable. 

Where  two  causes  combine  to  produce  an 
injury,  both  of  which  are  in  their  nature  proz< 
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that  the  crime  with  which  this  defendant  was 
charged,  cheating  and  swindling,  was  admissi- 
ble because  it  shed  light  upon  the  whole  trans- 
action, that  is,  the  negro  had  beat  the  defendant 
out  of  his  money.  This  was  the  cause  of  the 
whole  trouble,  and  should  have  been  permitted 
to  go  to  the  jury  for  what  it  was  worth.  The 
negroes  naime  was  Newsome. 

(3)  Because  the  court  erred  In  charging  the 
jury  as  follows:  *'As  I  said,  you  have  been 
impaneled,  gentlemen,  to  try  the  issue  formed 
on  this  bill  of  indictment,  and  you  have  been 
sworn  to  try  this  case  according  to  the  evi- 
dence. The  law  you  are  required  to  take  from 
the  court.  You  are  the  judges  of  both  the  facts 
and  the  law  in  this  sense:  You  are  to  take  the 
law  as  given  you  by  the  court,  and  apply  that 
law  to  the  facts  as  you  find  them,  and  in  that 
sense  you  are  the  judges  of  the  law  and  of  the 
facts." 

The  defendant  excepts  to  this  charge  for  the 
reason  that  the  court  confined  the  jury  to  a 
consideration  of  the  evidence  in  making  up  their 
verdict,  and  thereby  excluded  from  their  con- 
sideration the  defendant's  statement    *    *    * 

(4)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "No  one  has  the  right  to 
shoot  a  human  being  with  a  pistol  unless  the 
act  is  justified  or  excused  by  some  rule  of  law. 
The  intentional  shooting  and  wounding  of  a  hu- 
man being,  whether  a  white  man  or  a  negro, 
with  a  pistol,  is  unlawful  unless  it  is  done  un- 
der circumstances  of  justification  or  excuse,  ac- 
cording to  the  principles  of  the  Penal  Code  of 
this  state.*' 

The  defendant  excepts  to  this  charge  for  the 
reason  that  the  said  charge  was  an  expression 
of  opinion  by  the  presiding  judge  on  the  facts 
in  the  case,  which  is  forbidden  by  section  1068 
of  the  Penal  Code  of  1910.  The  defendant  fur- 
ther excepts  to  the  charge  upon  the  ground 
that  the  court  assumed  in  its  charge  to  the  jury 
that  the  defendant  shot  Tobe  Harrell,  the  human 
being.  This  great  question  was  a  question  for 
the  jury  to  dedde  without  any  expression  of 
opinion  from  the  court  The  charge  was  argu- 
mentative, and  gave  the  contentions  of  the  state 
very  strongly,  and  ignored  again  the  defend- 
ant's side  of  the  case  as  contained  in  his  state- 
ment   ♦    ♦    ♦ 

(5)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "Refusing  to  pay  an  account 
or  debt  or  the  signing  of  a  bond,  or  attempt 
to  sign  a  bond,  as  security  for  a  person  under 
arrest  is  no  provocation  in  law,  and  will  not 
under  any  circumstances  justify  or  excuse  the 
shooting  and  wounding  of  a  human  being  with 
a  pistol." 

The  defendant  excepts  to  this  charge  for  the 
reason  that  it  cut  the  defendant  off  from  his 
right  of  self-defense,  and  cut  the  defendant  off 
from  any  defense  whatever  that  he  may  have 
put  up  in  his  statement  to  the  jury.  This 
charge  was  also  an  expression  of  opinion  by  the 
court  on  the  facts  proven  in  the  case,  which  is 
forbidden  by  section  1058  of  the  Penal  Code 
of  Georgia.  The  defendant  further  excepts  to 
this  charge  because  it  was  argumentative  and 
stated  the  state's  side  of  the  case  too  strongly, 
at  the  same  time  ignoring  the  defendant's  side 
of  the  case.  The  defendant  excepts  to  the 
charge  further  because  the  charge  assumed  that 
the  defendant  shot  the  prosecutor  in  the  case, 
a  human  being.    •    ♦    • 


(6)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If  you  find  beyond  a  reasona- 
ble doubt  that  in  this  county,  within  four  years 
prior  to  the  finding  of  the  indictment  the  de- 
fendant Tom  Loyd,  unlawfully  and  intentionally 
shot  and  wounded  Tobe  Harrell,  a  human  being, 
with  a  pistol,  the  following  rules  should  con- 
trol you  in  arriving  at  a  verdict:  If  the  pistol 
as  used  by  the  defendant  was  a  weapon  likely 
to  produce  death,  and  the  defendant  intention- 
ally shot  and  wounded  said  Tobe  Harrell  with 
said  pistol  with  deliberate  intent  to  kill  him, 
solely  for  the  reason  that  said  Tobe  Harrell 
failed  or  refused  to  pay  a  debt  or  an  account 
or  solely  because  the  said  Harrell  was  signing 
or  attempting  to  sign  a  bond  as  surety,  the  de- 
fendant would  be  guilty  of  the  offense  of  assault 
with  intent  to  murder." 

The  defendant  says  that  this  charge  is  error 
for  the  same  reasons  assigned  in  the  foregoing 
grounds.    •    ♦    ♦ 

(7)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If  you  should  find  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty  of 
the  offense  of  assault  with  intent  to  murder, 
you  would  not  be  authorized  to  find  him  guilty 
of  the  offense  of  unlawfully  shooting  at  another. 
If,  however,  you  should  not  find  that  the  de- 
fendant is  guilty  of  the  offense  of  assault  with 
intent  to  murder,  but  should  find  beyond  a  rea- 
sonable doubt  that  in  this  county,  prior  to  the 
finding  of  the  indictment  the  defendant  unlaw- 
fully and  intentionally  shot  and  wounded  Tobe 
Harrell,  a  human  being,  with  a  pistol,  within 
the  range  such  pistol  would  carry,  not  in  his, 
the  said  Tom  Loyd's,  own  defense,  and  not  un- 
der circumstances  of  justification  according  to 
the  principles  of  the  Penal  Code  of  this  state, 
he  would  be  guilty  of  the  offense  of  unlawfully 
shooting  at  another." 

The  defendant  excepts  to  this  charge  upon 
the  ground  that  there  is  no  unlawful  shooting 
at  another  in  this  case.  According  to  the 
state's  case  and  the  contentions  of  the  state 
before  the  jury,  the  defendant  was  guilty  of  the 
offense  of  assault  with  intent  to  murder,  and 
according  to  the  defendant's  statement  in  the 
case,  he  was  guilty  of  no  offense  whatever,  but 
was  justified.  There  was  no  middle  ground,  no 
roQpn  for  a  compromise  verdict  by  the  jury,  and 
it  was  error  for  the  presiding  judge  to  instruct 
the  jury  on  the  law  of  unlawful  shooting  at  an- 
other, because  that  branch  of  the  law  was  not 
involved  in  this  caae,  and  it  gave  the  jury  an 
opportunity,  which  they  took  advantage  of,  of 
finding  the  defendant  guilty  of  unlawfully  shoot- 
ing at  another.    ♦    ♦    ♦ 

(8)  Because  the  court  erred  in  charging  the 
jury  as  follows,  to  wit:  "If  you  should  not 
find  beyond  a  reasonable  doubt  that  in  this 
county,  within  four  years  prior  to  the  finding 
of  the  indictment  the  defendant  intentionally 
and  unlawfully  shot  and  wounded  Tobe  Har- 
rell, a  human  being,  with  a  pistol,  as  alleged,  or 
if  you  have  a  reasonable  doubt  of  his  guilt,  you 
sho.uld  return  a  verdict  of  not  guilty." 

This  was  not  a  fair  statement  of  the  defend- 
ant's contentions.  This  charge  ignored  the  de- 
fendant's statement.  This  charge  was  so  word- 
ed that  the  jury  could  not  understand  it  The 
court  should  have  charged  the  defendant's  con- 
tentions in  this  immediate  connection  as  stat- 
ed in  his  statement  to  the  jury  and  left  it  to 
the  jury   to   say   whether  the   defendant  had 
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provocation  or  not  Tlie  defendant  contends, 
for  all  these  reasons,  the  foregoing  charge  was 
error. 

(9)  Because  the  court  erred  in  charging  the 
jury  as  follows:  *The  state,  however,  is  not 
required  to  prove  the  guilt  of  a  defendant  be- 
yond all  doubt.  Moral  and  not  mathematical 
<!ertainty  is  air  that  can  be  expected  in  legal 
investigation.  The  doubt  of  a  jury  to  justify 
4U1  acquittal  should  be  reasonable,  and  not  mere 
vague  conjecture  or  possibility  of  the  innocence 
of  the  accused." 

The  defendant  excepts  to  this  charge  because 
the  court  failed  to  charge  the  jury  In  this  con- 
nection that  if  they  had  any  reasonable  doubt 
nbont  the  defendant's  guilt  they  should  acquit, 
and  the  defendant  excepts  to  that  part  of  the 
•charge,  "The  state,  however,  is  not  required  to 

prove  the  defendant's  guilt  beyond  all  doubt." 
*    *    • 

(10)  Because  the  verdict  of  the  jury  in  said 
•case  was  contrary  to  the  following  charge  of 
the  court:  "Under  our  law,  as  it  stands  now— 
I  refer  to  an  act  passed  recently — whenever 
the  jury  finds  the  defendant  guilty  of  a  felony 
which  is  punishable  by  imprisonment  in  the 
penitentiary  for  a  term  of  years,  and  the  of- 
fense is  not  reduced  to  a  misdemeanor  by  their 
recommendation,  it  devolves  upon  the  jury  to 
fix  the  sentence  in  their  verdict.  In  sadi  cases 
the  law  requires  the  jury  to  fix  a  minimum  and 
A  maximum  sentence;  that  is,  in  their  verdict 
they  should  fix  a  punishment  of  not  less  thf^n  so 
long  and  not  more  than  so  long  in  the  peni- 
tentiary of  the  state,  stating  the  time  that  they 
fix.  In  such  cases,  however,  you  will  under- 
stand that  they  would  have  to  remain  within 
the  period  fixed  by  law  for  the  punishment  of 
a  defendant  in  such  cases." 

The  defendant  contends  that  the  jury  did  not 
fix  the  punishment  in  this  case.    *    *    * 

(11)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If  you  find  the  defendant 
guilty  of  the  offense  of  unlawfully  shooting  at 
another,  and  should  not  wish  to  recommend  that 
he  be  punished  as  for  a  misdemeanor,  then  the 
form  of  your  verdict  should  be,  *We,  the  jury, 
find  the  defendant  guilty  of  unlawfully  shoot- 
ing at  another,  and  fix  his  punishment  at  not 
less  than  so  long  and  not  more  than  so  long, 
stating  the  time/  You  will  remember  that  that 
offense  is  punished  by  the  law  by  confinement  in 
the  penitentiary  from  one  to  four  years." 

The  defendant  excepts  to  this  charge  for  the 
same  reason  that  he  excepts  in  the  foregoing 
ground  of  the  amended  motion  for  a  new  trial. 
The  jury  found  the  defendant  guilty  of  unlaw- 
fully shooting  at  another,  which  was  a  com- 
promise verdict  in  this  case,  and  the  court  fixed 
the  punishment  in  this  case,  and  not  the  jury, 
-which  is  contrary  to  the  act  of  the  Legislature 
of  1919  (Laws  1919,  p.  387).  The  jury  should 
fix  the  punishment  in  the  penitentiary  in  a  fel- 
ony case,  but  the  jury  did  not  do  it,  and  the 
judge  fixed  the  punishment,  which  is  forbidden 
by  law  now  since  the  act  was  passed.  So  the 
charge  authorizing  the  jury  to  find  such  a  ver- 
dict is  error. 

(12)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If  you  should  find  the  de- 
fendant guilty  of  shooting  at  another,  and  wish 


unlawful  shooting  at  another,  and  recommend 

that  he  be  punished  as  for  a  misdemeanor.' " 

The  defendant  excepts  to  this  charge  for  the 

reason  that  there  was  no  middle  ground  in  the 

case,  and  not  room  for  a  compromise  verdict 

by  the  jury  by  finding  the  defendant  guilty  of 

the  offense  of  unlawfully  shooting  at  another. 
«    *    * 

The  defendant  further  excepts  to  this  charge 
for  the  reason  that  the  court  did  not  give  the 
jury  instructions  to  fix  the  punishment  in  the 
penitentiary,  but  told  the  jury  that  they  could 
recommend  that  he  be  punished  as  for  a  misde- 
meanor. Under  this  charge,  the  jury  accepted 
the  invitation  of  the  presiding  judges  and  rec- 
ommended that  he  be  punished  as  for  a  misde- 
meanor, and  therefore  gave  the  court  the  right 
to  fix  the  punishment  in  this  case,  which  is 
forbidden  by  the  act  of  the  Legislature  of  1919. 
This  defendant  was  charged  with  a  felony,  with 
assault  with  intent  to  murder,  in  one  count,  and 
the  defendant  contends  that  the  presiding  judge 
had  no  right,  under  the  law,  to  give  the  jury  an 
opportunity  to  find  the  defendant  guilty  of  a 
lower  grade  of  crime  and  to  fail  to  fix  the  pun- 
ishment in  the  penitentiary  and  leave  it  to  the 
presiding  judge  to  fix  the  punishment.    *    *    * 

(IS)  Because  the  court  erred  in  charging  the 
jury  as  follows,  to  wit:  "I  have  written  out 
some  forms  of  verdict  corresponding  with  the 
charge  that  I  have  given  you,  and  they  will  be 
handed  to  you,  and  you  can  select  from  these 
forms  that  form  of  verdict  which  coincides  with 
your  finding." 

The  defendant  excepts  to  this  charge  for  the 
reason  that  the  court  had  no  right  to  write  the 
forms  of  the  verdict  for  the  jury  on  paper,  and 
send  them  out  with  the  jury  in  order  to  let  the 
jury  select  from  these  forms  the  verdict  which 
they  could  find.  The  jury  should  be  left  alone 
to  make  their  verdict  from  their  memory  of 
what  occurred  on  the  trial  of  said  case,  and 
they  should  not  be  aided  by  any  writing  of  the 
presiding  judge  purporting  to  be  the  form  of 
the  verdict  For  these  reasons  the  defendant 
assigns  the  charge  as  error. 

—Statement  by  editor. 

John  R.  Cooper  and  W.  O.  CJoaper,  Jr.,  both 
of  Macon,  and  C.  A.  Weddington,  of  Cochran, 
for  plaintiff  in  error. 

W.  A.  Wooten,  Sol.  Gen.,  of  Eastman,  for 
def end«Lnt  In  error. 

LUKE,  J.  [1]  1.  The  evidence  in  this  cage 
shows  conclusively  that  whUe  Tobe  Harrell 
was  sitting  in  a  chair  in  the  sherilTs  ofiace 
in  the  courthouse  preparing  to  sign  a  criminal 
recognizance  for  a  man  against  whom  Loyd 
had  sworn  out  a  warrant,  Loyd  shot  Harrell 
three  times  with  a  32-caliber  pistol,  hitting 
him  once  In  the  shoulder,  once  in  the  neck, 
and  once  near  the  heart.  Loyd,  in  his  state- 
ment on  his  trial,  said,  "I  just  wanted  to 
keep  him  (Harrell)  from  signing  that  bond 
and  beating  me  out  of  my  money;"  and,  fur- 
ther, that  he  had  no  intention  of  murdering 
Harrell.    Loyd  was  charged*  with  assault  with 


to  recommend  that  he  be  punished  as  for  a  mis- 1  intait  to  murder  and  was  convicted  of  ahoot- 
demeanor,  then  the  form  of  your  verdict  should  j  ^S  at  another,  with  a  recommendation  that 
be,  'We,  the  jury,  find  the  defendant  guilty  of  j  ho  be  punished  as  for  a  misdemeanor*  and 
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was  sentenced  by  the  court  as  for  a  misde- 
meanor. The  court  did  not  err  in  charging 
the  law  of  shooting  at  another,  nor  was  the 
verdict  finding  defendant  guilty  of  the  lesser 
offense,  with  a  recommendation  that  he  be 
punished  as  for  a  misdemeanor,  contrary  to 
law. 

[2]  2.  Where  the  Judge  charges  the  Jury  in 
effect  that  the  Jury  should  fix  a  maximum 
and  minimum  sentence  in  the  event  of  a  con- 
viction for  either  assault  with  Intent  to  mur- 
der or  shooting  at  another,  but  he  fails  to 
instruct  them  to  fix  such  sentence  if  they 
recommend  that  he  be  punished  as  for  a  mis- 
demeanor, and  the  Judge  himself  imposes  a 
misdemeanor  sentence,  the  charge  to  this  ef- 
fect furnishes  no  ground  of  complaint  on  the 
part  of  the  defendant 

[3-11]  S.  There  is  no  merit  in  any  of  the 
approved  grounds  of  the  motion  for  a  new 
trial,  and  the  evidence  amply  sustains  the 
verdict 

Judgment  aflirmed. 

BROYLES,  O.  J.,  and  BLOODWOBTH,  J., 
concur. 


(26  Ga.  App.  538) 

BLANCHARD,  NUMBER  &  CO.  V.  HAQAN 

GAS  ENGINE  &  MFG.  CO. 

(No.   12055.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

{tiyllahu9  hy  the  Court.) 


Evidenos  ^=:>568(1)— Execution  ^»179,  196— 
Verdict  properly  directed  Is  claim  case  whoo 
evidence  clearly  shows  person  lending  money 
with  which  to  pay  title  reitentlon  notes  has 
no  title  preventing  levy;  testimony  that  prop- 
erty was  witness'  property  Is  a  conclusion. 
In  a  claim  case  where  the  evidence  clearly 
showed  that  at  the  date  of  the  levy  of  the  ex- 
ecution the  defendant  in  fu  fa.  had  both  title 
to,  and  possession  of,  the  property  levied  on, 
it  was  proper  for  the  court  to  direct  a  verdict 
for  the  plaintiff  in  fl.  fa. 

Error  from  Superior  Court,  Marion  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Proceedings  on  the  claim  of  Blanchard, 
Humber  &  Co.  to  property  levied  on  under  a 
fl.  fa.  in  favor  of  the  Hagan  Gas  Engine  & 
Mannfacturing  Company.  Judgment  for  the 
plaintiff  in  fi.  fa.,  and  the  claimant  brings  er- 
ror.   Affirmed. 

This  is  a  claim  case.  The  evidence  In  sub- 
stance is  as  follows:  The  defendant  in  fi.  fa. 
bought  certain  personal  property  from  the 
Woodruff  Machinery  Manufacturing  Com- 
pany, giving  therefor  promissory  notes  con- 


taining a  retention  of  title  to  the  personalty 
xmtil  paid  for,  which  were  duly  recorded.  H» 
paid  the  notes*  and  an  entry  of  payment  was 
duly  made  on  the  record,  and  possession  of 
the  property  was  delivered  to  him  hy  the 
payee.  The  execution  against  him  was  ob- 
tained on  April  25,  1916,  and  on  July  8, 1019, 
was  levied  on  the  personalty  in  Questidn, 
which  was  then  in  his  possession.  On  the 
part  of  the  claimants  it  was  testified  that  the 
property  in  question  was  their  property  at 
the  date  of  the  levy.  The  claim  was  based 
on  the  following  facts:  The  claimants  lent  to 
the  defendant  in  fl.  fa.  the  money  to  pay  his 
notes  for  the  property  and  paid  the  notes 
and  took  possession  of  the  property.  Subse- 
quently, on  August  4,  1919,  a  transfer  of  the 
notes,  which  had  previously  been  marked 
paid  and  delivered  to  the  def^idant  in  fi.  fa., 
was  made  by  the  Woodruff  Machinery  Mann- 
facturing Company  to  the  claimants,  at  the 
request  of  the  defendant  in  fi.  fa.,  while  the 
property  was  in  the  possession  of  the  levying 
oflicer.  The  defendant  In  fi.  fa.  testified  that 
he  had  never  repaid  to  the  claimant  the  Ttkoa- 
ey  borrowed  to  pay  the  note.  The  court, -at 
the  conclusion  of  the  evidence,  directed  a 
verdict  for  the  plaintiff  In  fl.  fa.,  and  the 
claimants  excepted. 

T.  B.  Ralney,  of  Buena  Vista,  and  Geo.  C. 
Palmer,  of  Columbus,  for  plaintiff  in  error. 

W.  B.  Short  and  W.  D.  Crawford,  both  of 
Buena  Vista,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
The  direction  of  a  verdict  for  the  plaintiff 
in  fi.  fa.  was  demanded.  No  other  legal  ver- 
dict could  have  been  rendered.  The  pr<^)erty 
levied  on  was  in  the  possession  of  the  de- 
fendant in  fi.  fa.  at  the  time  of  the  levy.  The 
title  thereto  reverted  to  him  when  he  paid 
the  title  retention  notes.  The  fact  that  the 
claimants  had  loaned  to  the  defendant  in  fl. 
fa.  the  money  with  which  to  pay  these  notes 
did  not  give  the  claimants  any  title  to  the 
property  as  against  the  lien  of  plaintiff's  fl. 
fa..  In  the  absence  of  a  written  transfer  of 
the  notes.  Swann  Davis  Co.  v.  Stanton,  7 
Ga.  App.  668,  67  S.  B.  888;  Burch  v.  Pedigo 
&  Lyons,  113  Ga.  1157,  39  S.  B.  493,  54  L.  R. 
A.  806.  The  testimony  of  the  claimant  that 
the  property  levied  upon  at  the  date  of  the 
levy  was  their  property  was  merely  a  concfu- 
sion  of  the  witness  and  without  any  proba- 
tive value,  the  facts  clearly  showing  that  at 
that  time  the  title  was  in  the  defendant  in  fl. 
fa.,  the  title-retention  notes  having  been  paid 
by  him  and  delivered  up  to  him  by  the  payee. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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(26  Oa.  App.  610) 

WOLFE  V.  CITIZENS'  BANK  OF  DUBLIN. 

(No.  11799.) 

(Court  of  Appeals  of  Georgia,  Divisioii  No!  2. 

March  16»  1921.) 

(Syllahus  by  the  Oouri.) 

i.  Appeal  and  error  <9=>I95  —  Objeotlon  that 
amendment  to  plea  was  not  allowed  by  order 
of  court  oaanot  be  first  raised  In  brief. 
Where  an  amendment  to  a  plea  is  filed  in 
the  derk's  office  at  the  trial  term,  and  consid- 
ered by  the  court  in  the  decision  of  the  case, 
and  specified  as  a  part  of  the  record  to  be  sent 
up  to  this  court,  it  is  too  late  to  raise  for  the 
first  time,  in  the  brief  of  counsel  for  the  de- 
fendant in  error,  the  point  that  the  amendment 
was  not  allowed  by  an  order  of  the  trial  court 
and  therefore  cannot  be  considered. 

2.  Set-off  and  oountordalm  «s»28( I)— "Mutual 
demands"   Import  reciprocal   obligations. 

The  words  ''mutual  demands/'  as  applied 
to  debts  which  may  be  the  subject  of  set-o£F, 
necessarily  import  that  there  must  be  recipro- 
cal obligations  between  the  parties  (citing 
Words  'and  Phrases,  Mutual  Debts). 

3.  Usury  ^=s>l01  —  Former  contract  must  be 
between  same  parties  to  permit  set-off  of 
usury. 

"Usury  paid  on  a  former  contract  may  be 
pleaded  as  a  set-off  to  the  existing  debt,  pro- 
Tided  it  be  not  barred  by  the  statute  of  limita- 
tions," and  provided  further  that  the  ''former 
contract,"  on  which  the  usury  was  paid,  was 
between  the  same  parties  as  those  to  the  "ex- 
isting debt." 

4.  Bills  and  notes  ^=»376— Usury  ^s>IOI— Only 
"usury  In  particular  note  may  be  urged 
against  bona  fide  holder;  usury  In  earlier 
notes  cannot  be  set  off  against  transferee  of 
renewal  note. 

The  defense  of  "usury,"  which  ia  good  even 
against  a  bona  fide  holder  for  value  of  a  nego- 
tiable promissory  note  who  acquired  titie  to  the 
same  before  maturity,  means  the  usury  with 
which  the  note  in  question  is  infected,  and  does 
not  include  usury  in  other  notes  made  by  the 
defendant  to  other  persons;  and  in  a  suit  by 
the  holder  of  the  ^st  note,  against  the  maker 
thereof,  he  will  be  allowed  to  set  off  only  the 
usury  in  that  note. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Usury.] 

Error  from  City  Ooort  of  Dablin;  R.  D. 
Flynt,  Judge. 

Action  by  the  Citizens'  Bank  of  Dublin 
against  J.  A.  Wolfe.  Judgment  for  plaintiff, 
and  defendant  brings  error.    A£9rmed. 

The  Citizens'  Bank  of  Dublin  sued  J.  A. 
Wolfe,  maker  of  a  promissory  note,  alleging 
that  the  note  was  made  payable  to  the  order 
of  the  City  National  Bank  of  Dublin,  and  by 
it  indorsed  and  transferred  to  the  petitioner. 
The  defendant,  In  a  plea  filed  at  the  appear- 
ance term,  admitted  the  execution  of  the  note 
sued  on,  and  alleged  that  the  plaintiff  was 
the  successor  of  the  City  National  Bank,  a 


banking  corporation  under  the  laws  of  the 
United  States,  and,  as  the  successor  of  the 
said  national  bank,  had  taken  the  note  sued 
on  with  full  notice  of  all  the  equities  between 
the  defendant  and  the  national  bank,  and 
further  alleged  that  the  note  contained  usu- 
rious interest  which  the  national  bank  had 
received,  charged,  and  reserved  from  the  de- 
fendant when  the  note  was  originally  made, 
and  that  this  usurious  interest  should  be  al- 
lowed the  defendant  as  a  set-off  against  the 
note.  The  defendant  alleged  that  he  had 
made,  previous  to  the  date  of  that  note,  other 
notes  to  the  national  bank,  in  which  there 
was  a  large  amount  of  usury  reserved  and 
taken  by  that  bank  at  the  time  the  notes 
were  made^  aggregating  the  usurious  sum  of 
$1,400,  and  this  amount  the  defendant  in- 
sisted should  be  allowed  him  as  a  set-off 
against  the  principal  of  the  note  in  suit  Al- 
lowing the  sums  claimed  as  a  set-off,  the  de- 
fendant alleged  that  there  only  remained  due 
on  the  note  the  sum  of  $690,  which  sum  he 
had  tendered  to  the  plaintiff  before  the  re- 
turn day,  and  that  the  tender  was  a  contin- 
uous tender  and  unconditional. 

At  the  trial  term  of  the  case  the  defend- 
ant filed  an  amendment  to  his  plea,  in  which 
amendment  he  alleged  that  the  note  sued  on 
was  a  renewal  note  and  had  been  renewed 
for  a  number  of  times ;  that  at  each  renewal 
thereof  interest  was  charged  in  the  face  of 
the  note  at  the  rate  of  12  per  cent  per  an- 
num, and  that  he  was  entitled  to  set  off  the 
usury  with  which  the  note  was  infected.  He 
further  alleged  that  previous  to  this  note  he 
made  other  notes  payable  to  the  "plaintiff," 
on  which  he  paid  usury  aggregating  the  sum 
of  $1,090,  which  he  asked  to  be  allowed  him 
as  a  set-off  to  the  principal  of  the  note  in  suit. 
And  as  to  the  note  sued  on,  amounting  to  $2,- 
090,  the  defendant  alleged  that  it  was  given 
by  him  to  '^plaintiflT'  In  renewal  of  all  his 
previously  existing  indebtedness  to  the  na- 
tional bank,  and  that  this  note  was  infected 
with  usury  which  was  charged  and  collected 
when  the  note  was  made.  The  allegation  in 
this  amended  plea  that  the  notes  in  question 
were  made  by  the  defendant  to  the  "plain- 
tiff" was  not  supported  by  the  evidence.  The 
evidence  indisputably  shows  that  the  note  in 
suit  and  all  the  other  notes  were  originally 
made  by  the  defendant  to  the  national  bank ; 
that  the  note  in  suit  was  the  last  note  made 
by  him,  and  that  it  was  made  to  the  national 
bank;  and  the  evidence  further  shows  that 
all  the  notes  in  question,  except  the  note  sued 
on,  were  fully  paid  by  the  defendant — ^prin- 
cipal and  interest — to  the  national  bank,  the 
statement  being  made  that  the  bank  at  the 
time  of  the  execution  of  the  notes  in  ques- 
tion "charged  and  reserved"  the  usurious  in- 
terest The  first  plea  filed  by  the  defendant 
was  abandoned  as  being  under  the  national 
bank  law  and  therefore  not  applicable,  and 
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the  second  plea  was  filed  under  the  state  law. 
The  second  plea  was  not  formally  allowed  by 
any  order  of  the  trial  court  It  was  filed  in 
the  clerk's  ofQce  at  the  trial  term  and  was 
specified  in  the  bill  of  exceptions  as  a  part  of 
the  record  to  be  sent  up  to  this  court  by  the 
clerk.  The  defendant  in  error  insists  here 
for  the  first  time  that  this  amended  plea 
should  not  be  considered  by  this  court,  be- 
cause it  appears  that  no  order  was  passed  in 
the  trial  court  allowing  such  plea  to  be  filed. 
The  case  was  heard  by  the  judge  below 
without  the  intervention  of  a  jury,  and  he 
rendered  a  judgment  for  the  plaintiff  for  the 
amount  of  the  note  sued  on,  with  legal  in- 
terest, after  deducting  therefrom  the  usuri- 
ous interest  embraced  in  the  particular  note ; 
but  he  did  not  allow  as  a  set-off  the  usury 
alleged  to  have  been  paid  by  the  defendant 
on  the  previous  notes  made  by  him  to  the 
national  bank ;  and  the  question  for  decision 
by  this  court,  on  the  merits  of  the  case,  aris- 
es on  the  exception  to  the  judgment  refusing 
to  allow  the  defendant  a  set-off  of  the  usuri- 
ous interest  paid  by  him  to  the  national  bank 
on  the  previous  notes. 

Robt  L.  Bemer,  of  Macon,  and  S.  W.  Stur- 
gis,  of  Dublin,  for  plaintiff  in  error. 

M.  H.  Blackshear,  of  Dublin,  for  defend- 
ant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  objection  that  there  was  no  order 
of  the  court  allowing  the  amendment  to  the 
plea  to  be  filed  at  the  first  term  was  too  late, 
having  been  made  for  the  first  time  in  this 
court.  In  Smith  v.  West,  134  Ga.  11,  67  S.  B. 
405,  the  court  says: 

"In  specifying  the  parts  of  the  record  to  be 
sent  up  to  this  court,  the  additional  answer  is 
mentioned.  *  *  *  It  is  too  late  for  the  de- 
fendant in  error  for  the  first  time,  in  his  brief 
filed  in  this  court,  to  raise  the  point  that  this 
amendment  was  not  duly  allowed,  and  therefore 
cannot  be  considered." 

[2-4]  2.  Should  the  trial  court  have  allowed 
the  set-off  of  the  usurious  Interest  "charged 
and  reserved"  by  the  national  bank  on  the 
previous  notes  against  the  note  in  suit,  or 
should  he  have  limited  the  ruling  on  that 
point  to  the  amount  of  the  usury  paid  on  the 
particular  note  in  suit?  It  is  clearly  infera- 
ble from  the  evidence  that  all  of  the  usurious 
interest  on  all  the  notes  in  question,  includ- 
ing the  one  in  suit,  was  charged  and  reserved 
by  the  national  bank  when  the  notes  were 
first  made  and  when  they  were  renewed  from 
time  to  time  by  the  defendant,  and  the  evi- 
dence shows  that  the  principal  of  all  of  the 
previous  notes  and  the  interest,  including  the 
usurious  interest,  had  been  fully  paid  by  the 
defendant  to  the  national  bank.  The  defend- 
ant insists  that  upon  the  note  in  suit  he  was 
entitled  to  a  credit  of  the  aggregate  amount 
of  all  the  sums  of  usury  paid  by  him,  within 
the  statute  of  limitations,  on  the  previous 


r  notes  as  well  as  the  note  In  suit  He  bases 
his  contention  upon  the  law  of  set-off  under 
the  Code.  Section  4340  of  the  Civil  Code 
(1910)  provides  that  as  "between  the  parties 
themselves  any  mutual  demands,  existing  at 
the  time  of  the  commencement  of  the  suit, 
may  be  set-ofT';  and  the  learned  counsel  for 
the  plaintiff  in  error  insists  that  the  excess 
of  interest  in  the  previous  notes,  as  well  as 
in  the  note  in  suit,  constitutes  a  demand 
which  may  be  recovered  either  by  a  plea  or 
a  separate  suit.  Was  the  usury  which  the 
national  bank  charged  and  reserved  on  the 
previous  notes,  and  which  the  evidence  show- 
ed was  paid  in  full  to  the  national  bank  by 
the  defendant,  a  mutual  demand  existing  at 
the  time  of  the  commencement  of  the  suit  be- 
tween the  plaintiff  and  the  defendant?  What 
is  the  meaning  of  the  words  "mutual  de- 
mands," in  the  section  referred  to? 

'The  word  'mutual,'  as  applied  to  debts 
which  may  be  the  subject  of  set-off,  necessa- 
rily imports  that  there  must  be  reciprocal  ob- 
ligations between  the  parties."  5  Words  and 
Phrases  (1st  Ed.)  p.  4649.  An  obligation  ex- 
isted on  the  part  of  the  plaintiff  to  exact  from 
the  defendant  the  legal  demands  which  he 
could  make  on  the  note  in  suit,  and  the  de> 
fendant  had  the  right  to  demand  of  the  plain- 
tiff that  he  should  have  a  credit  of  the  usury 
in  the  said  note.  But  where  was  there  any 
obligation  on  the  part  of  the  plaintiff  to  al- 
low the  defendant  a  credit  on  the  previous 
notes,  which  the  evidence  does  not  show  that 
the  plaintiff  had  ever  held  as  transferee  or 
otherwise,  and  upon  which  usurious  interest 
had  been  fully  paid  by  the  defendant  to  an- 
other party?  Under  the  national  bank  law, 
as  he  had  fully  paid  the  usury  to  the  national 
bank,  he  might  have  had  the  right,  in  a  sep- 
arate suit  to  sue  for  and  recover  the  amount 
actually  paid  to  that  bank.  Haseltlne  v.  Cen- 
tral Bank  of  Springfield,  183  U.  S.  132,  22 
Sup.  Ct  50,  46  L.  E)d.  118.  But  even  as  to  the 
national  bank,  having  actually  paid  the  usu- 
rious interest  to  that  bank,  he  could  not  set 
it  off  in  a  suit  brought  by  the  bank  against 
him,  but  he  would  be  confined  to  the  remedy 
of  a  direct  suit  for  the  debt  In  Zeigler  v. 
Scott  10  Ga.  889,  64  Am.  Dec.  395,  it  is  said : 

"Usury  paid  on  a  former  contract  may  be 
pleaded  as  a  set-off  to  the  existing  debt  pro- 
vided it  be  not  barred  by  the  statute  of  limi- 
tations." 

In  that  case  it  appears  that  the  former  con- 
tract infected  with  usury  was  between  the 
same  parties  as  in  the  suit  to  which  it  was 
held  that  the  set-off  could  be  pleaded.  And 
in  the  case  of  Angler  v.  Smith,  101  6a.  844, 
28  S.  E.  167,  it  was  held  that  the  defense  of 
usury  was  good  even  against  a  bona  fide  hold- 
er for  value  of  a  negotiable  promissory  note 
who  acquired  the  title  to  the  note  before  its 
maturity,  but  in  that  case  the  usury  was  in 
the  note  which  had  been  transferred  for  val- 
ue and  which  was  in  suit    The  taint  of  usu- 
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ry  in  a  note  remains  in  it  even  after  it  has 
been  transferred  to  a  bona  fide  holder  for 
value  before  due,  but  it  cannot  be  the  law 
that  the  amount  of  usury  in  one  note,  or  in  a 
dozen  notes,  paid  by  the  defendant  to  other 
persons,  can  be  set  off  by  him  as  a  legitimate 
claim,  when  he  is  sued  hy  another  on  a  dif- 
ferent note.  To  illustrate  by  the  facts  of  the 
present  case:  If,  as  a  matter  of  law,  the  de- 
fendant has  the  right  as  against  the  plain- 
tiff to  set  off  the  amounts  of  xisury  contained 
in  the  notes  which  he  had  previously  made 
and  paid  in  full  to  the  national  bank,  it  would 
allow  him  to  collect  from  the  plaintiff,  a 
stranger  to  all  the  other  contracts,  more  than 
half  of  the  principal  of  the  note  of  which  he 
was  the  bona  fide  holder.  We  are  therefore 
of  the  opinion  that  the  learned  trial  judge 
did  not  commit  any  error  in  limiting  the  set- 
off to  which  the  plaintiff  in  error  was  enti- 
tled to  the  amount  of  the  usury  which  was 
contained  in  the  note  in  suit,  and  in  refusing 
to  allow  him  as  a  set-off  the  usurious  interest 
which  he  had  paid  to  the  City  National  Bank 
of  Dublin  on  the  other  notes. 
Judgment  affirmed. 

JBNKXNS^  P.  J.,  and  STEPHENS,  J.,  con- 

CUP. 


(26  Ga.  App.  672) 

LAMB  V.  FULTON  BAG  &  COTTON  MILLS. 

(No.   12037.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  26,  1921.) 

(SyUaJms  hy  the  Court,) 

1.  Master  and  servant  ^=>3 16(1)— "Independ- 
ent contractor"  dcfflned. 

When  a  person  is  employed  to  do  specific 
work  and  is  in  the  exercise  of  a  distinct  and 
independent  employment,  and  in  the  execution 
of  this  spedfic  work  is  not  under  the  immediate 
superrision  and  control  .of  his  employer,  and 
the  manner  of  doing  the  work  and  the  employ- 
ment, payment,  and  control  of  the  labor  is 
left  entirely  to  the  employee,  the  relation  of 
master  and  senrant  does  not  exist;  the  party 
employed  being  an  independent  contractor. 
Moll  on  Independent  Contractors  and  Employ- 
ers' LiabUity,  {§  13,  14,  15.  and  16. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inde- 
pendent Contractor.] 

2.  Master  and  servant  ^=:>3I6(2)— Building  re- 
paJrer  held  independent  contractor,  liable  for 
minor's  unlawful  employment. 

The  defendant  corporation,  the  owner  of 
cotton  mills,  made  a  contract  for  the  repair 
of  the  roof  of  its  buildings  with  one  who  was 
specially  engaged  in  that  line  of  work.  By  the 
terms  of  the  contract  the  defendant  agreed  to 
pay  a  fixed  sum  to  the  contractor  and  was  to  fur- 
nish a  portion  of  the  material  to  be  used  in  the 
doing  of  the  work.  All  the  particulars  in  con- 
noction  with  the  doing  of  l^e  work,  the  em- 


ployment, payment,  and  control  of  the  labor, 
and  the  direction  and  supervision  of  the  work, 
were  left  entirely  to  the  contractor.  A  minor 
under  14  years  of  age  was  employed  by  the  con- 
tractor to  help  make  the  repairs,  for  which 
he  was  to  be  paid  by  the  contractor  a  certain 
wage.  The  defendant  had  nothing  to  do  with 
the  selection  of  the  minor,  had  no  authority  to 
discharge  him,  and  did  not  direct  him  in  the 
manner  of  doing  his  work.  While  engaged  in 
this  work  he  fell  off  the  roof  of  the  building 
and  was  killed.  Held,  the  minor  was  not  a 
servant  of  the  defendant  corporation  at  the 
time  of  his  death,  and  the  defendant  was  not 
responsible  for  his  wrongful  employment,  ^  and 
not  liable  in  damages  to  his  vndowed  mother 
for  his  death.  Civ.  Code  1910,  §§  4414,  4415, 
subd.  5;  Harris  v.  McNamara,  97  Ala.  181, 
12  South.  108;  Casement  v.  Brown,  148  U.  S. 
615,  13  Sup.  Ct.  672,  37  L.  Ed.  582. 

3.  Master  and  servant  ^^=^332(3)  —  Nonsuit 
properly  granted  on  ground  of  employment  by 
Independent  contractor. 

The  evidence  substantially  stated  above 
showing  clearly  that  the  plaintiff's  minor  son 
was  not  the  servant  of  the  defendant  corpora- 
tion at  the  time  of  liis  death,  but  was  the  serv- 
ant of  the  independent  contractor,  and  this 
being  the  controlling  question  in  the  case,  there 
was  no  error  in  the    award  of  a  nonsuit. 

4.  Decision  of  other  queetlons  unneoeeaary. 

The  existence  of  the  relation  of  master  and 
servant  hetween  the  plaintiff's  minor  son  at 
the  time  of  his  death  and  the  defendant  corpo- 
ration being  a  condition  precedent  to  the  right 
to  recover  either  for  the  loss  of  the  minor's 
services  during  his  minority  or  for  the  value  of 
his  life,  arising  from  his  wrongful  employment 
or  from  negligence,  and  it  being  proved  by  the 
plaintiff's  evidence  that  this  relation  did  not 
exist,  it  is  unnecessary  to  decide  the  ques- 
tions raised  by  the  assignments  of  error  as 
to  the  sustaining  of  the  demurrers  to  the  first 
and  third  counts  of  the  petition. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Mrs.  D.  A.  Lamb  against  the 
Fulton  Bag  &  O>tton  Mills.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Suit  was  brought  in  the  city  court  of  At- 
lanta by  Mrs.  Lamb  against  the  Fulton  Bag 
&  Cotton  Mills  seeking  to  recover  damages 
for  the  wrongful  death  of  her  minor  son. 
The  declaration  contained  four  counts.  A  de- 
murrer was  filed  to  all  of  the  counts,  which 
was  sustained  by  the  court  as  to  counts  1,  3, 
and  4,  and  overruled  as  to  count  2.  Excep- 
tions pendente  lite  were  preserved  as  to  the 
Judgment  sustaining  the  demurrer  as  to 
counts  1  and  8.  No  exception  was  taken  to 
the  Judgment  on  the  demurrer  as  to  count  4. 
The  case  went  to  trial  on  count  2,  and  at  the 
conclusion  of  the  plaintifiTs  evidence  on  mo- 
tion of  the  defendant  a  nonsuit  was  granted. 
The  substantial  allegations  on  count  2,  to 
which  the  evidence  applied,  were  that  John 
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and  did  boy  from  him  a  certain  lot  of  pine  tim- 
ber, eonsistiDg  mostly  of  ori^al  forest  or  long 
leaf  pine  timber  and  partly  of  short  leaf  pine 
timber;  that  since  said  contract  was  made 
defendant  has  cut  from  the  land,  sawed  into 
lumber,  and  hauled  away  the  greater  part  of 
said  timber,  and  the  defendant  has  had  free  ac- 
cess at  the  timber  now  uncut,  and  could  have 
cut  it  at  almost  any  time  since  the  summer  of 
1909,  and  now  is  at  liberty  to  cut  it  at  any  time 
it  may  so  desire." 

The  record  does  not  show  what  the  plead- 
ings of  the  purchasers  were  in  defense  of  the 
former  suit,  or  that  the  cause  was  terminat- 
ed* by  any  judgment.  It  merely  appears  to 
have  been  compromised  or  adjusted  in  some 
way  by  the  parties  without  going  to  Judg- 
ment 

In  October,  1918,  Florence,  Phillips  &  Go. 
brought  against  Newsorae  the  present  suit  for 
$500  damages,  alleging  that  he  has  refused 
and  now  refuses  to  allow  them  to  enter  his 
land  and  cut  the  remaining  timber.  The  suit 
expressly  pleads  and  relies  upon  the  alleged 
contract  as  set  forth  by  Newsome  in  his  for- 
mer suit  against  them,  as  above  quoted.  The 
gist  of  Newsome's  defense  was  that,  since  the 
contract  of  sale  did  not  prescribe  when  the 
timber  was  to  be  removed*,  the  plaintifTs  were 
required  to  cut  and  remove  it  within  a  rea- 
sonable time,  which  they  had  failed  to  do. 
The  jury  found  for  the  defendant  The  court 
denied  a  motion  for  new  triaL 

Error  is  assigned  because,  in  admitting  in 
evidence  as  an  admission  the  third  paragraph 
of  Newsome's  former  petition,  the  court  limit- 
ed the  consideration  of  this  evidence  by  the 
jury  to  the  sole  purpose  of  establishing  the 
fact  that  timber  was  sold  by  Kewsome.  Up- 
on this  the  court  ruled  as  follows: 

"I  am  admitting  it  becanse  it  is  admissible  for 
one  purpose  only.  It  is  admissible  solely  as  a 
declaration  upon  the  part  of  the  defendant  in 
this  action  that  he  sold'  some  timber.  Whether 
or  not  he  sold  this  timber  I  do  not  know.  It 
has  probative  value  solely  as  a  declaration  upon 
the  part  of  the  defendant  here  that  be  sold 
some  timber  to  these  plaintiffs.  It  is  not  bind- 
ing upon  anybody.  It  is  not  an  estoppel.  The 
declaration  he  may  have  made  in  that  suit  is 
admissible  for  that  purpose." 

Ck>un6el  for  plaintiffs  thereupon  agreed  to 
such  restriction  by  stating: 

"l%at  is  what  we  are  offering  it  for.  If  it 
had  never  gone  to  Judgment  or  been  tried,  if  it 
is  shown  to  have  been  drawn  at  Mr.  Newsome's 
instance,  it  Is  admissible.  Its  only  probative 
value  is  to  establish  the  one  disputed  issue 
here.  Any  declaration,  statement,  written  court 
record,  or  anything  else  that  is  any  suggestion 
at  all  or  intimation  that  there  was  a  contract 
between  the  parties,  is  admissible  for  the  pur- 
pose of  estaUishing  the  contract** 

Error  is  also  assigned  on  the  court's  charge 
with  reference  to  this  evidence: 

"I  merely  tell  you  that  the  suit  that  New- 
some  brought  against  the  plaintiff  in  this  case 


could  not  be  construed  as  alleging  that  the 
contract  was  that  they  might  cut  the  timber 
at  any  time.  That  suit  is  admitted  in  evidence 
to  the  jury  solely  for  the  purpose  of  letting 
it  have  such  probative  effect  as  it  might  have 
as  to  the  issue  in  the  case  as  to  whether  or 
not  Newsome  actually  sold  the  timber  tof  the 
plaintiffs  or  not  You  will  look  to  the  other 
evidence  in  the  case  to  determine  the  terms  and 
stipulations  in  the  contract  as  to  when  the 
timber  was  to  be  cut,  and  not  to  that  dec- 
laration." 

Immediately  following  the  language  com- 
plained of  in  the  final  sentence  quoted,  the 
court,  however,  further  said: 

"You  may  consider  everything  in  that  peti- 
tion as  bearing  and  shedding  light  upon  that 
issue,  as  to  whether  he  should  cut  it  within  a 
reasonable  time,  indefinite  time,  or  at  any 
time,  but  that  language  is  not  an  express  alle- 
gation or  admission  that  that  was  the  original 
contract  between  the  parties.' 


»> 


Plaintiffs  also  assigned  error,  "because  all 
of  the  evidence  offered  on  behalf  of"  New- 
some  '*is  insufficient  to  carry  the  burden  im- 
posed uiK>n  him  by  law  of  showing  that"  they 
**did-  not  offer  to  cut  the  timber  within  a  rea- 
sonable time." 

M.  G.  Barwick,  of  Louisville,  for  plaintiff 
in  error. 

Phillips  &  Abbot  of  Louisville,  for  defend- 
ant in  error. 

JENKINS,  P.  J.  [1-3]  1.  In  a  sale  of  tim- 
ber growing  <Ki  a  described  tract  or  parcel  of 
land,  where  the  deed  or  contract  of  sale  ex- 
pressly provides  for  its  removal  "at  any 
time,"  an  estate  in  fee  passes  to  the  vendee, 
with  such  an  interest  in  the  soil  as  will  be 
sufficient  for  its  growth,  although  the  fee  in 
the  soil  remains  in  the  vendor ;  and  such  an 
estate  is  not  terminated  and  forfeited  by  the 
fanure  of  the  vendee  to  remove  the  trees  in 
a  reasonable  time.  North  Georgia  Oa  v. 
Bebee,  128  Ga.  563,  57  S.  E.  873.  But  where 
such  a  conveyance  or  contract  is  silent  as  to 
the  time  within  which  the  timber  shall  be  re- 
moved, an  Implication  arises  that  such  right 
is  to-be  exercised  within  a  reasonable  time 
from  the  date  of  the  sale;  and  on  failure  so 
to  do  the  interest  of  the  vendee  In  the  timber 
ceases.  McRae  v.  Stillwell,  Millen  &  Go.,  Ill 
Ga.  65  (la),  36  S.  E.  604,  55  L.  R.  A.  513; 
Goette  V.  Lane,  111  Ga.  400,  36  S.  B.  758; 
Shippen  Bros.  Lumber  Co.  v.  Gates,  136  Ga. 
37(1),  70  S.  E.  672;  Mills  &  Williams  v.  Ivey, 
3  Ga.  App.  557(2),  60  S.  E.  299.  In  such  a 
case  what  amounts  to  a  reasonable  time  is  a 
question  of  fact  for  the  lury,  to  be  decided  in 
the  light  of  all  the  facts  and  circumstances  of 
the  transaction.  Allison  v.  Wall,  121  Ga.  822. 
49  S.  E.  831;  Branch  v.  Johnson,  9  Gai  App. 
699,  700,  71  S.  E.  1123,  and  cases  cited  supra. 

[4-8]  2.  When  a  person  has  assumed  fi.  cer- 
tain position  in  a  litigation,  and  has  succeed- 
ed in  maintaining  it  through  a  Judgment  or 
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decision  of  the  court*  or  through  the  acquies- 
cence of  the  opposite  party,  to  his  detriment, 
he  will  not  be  permitted  to  assume  a  contrary 
position  in  a  subsequent  suit  between  the 
same  parties  relating  to  the  same  subject- 
matter.  Haber-Blum-Bloch  Hat  Co.  y.  Pries- 
leben,  5  Ga.  App.  123,  62  S.  E.  712 ;  liuther  y. 
Clay,  100  <^a.  236,  28  8.  E.  46,  39  L.  R.  A.  95 ; 
Davis  V.  Wakelee.  156  U.  S.  689,  15  Sup.  Ct 
555,  39  L.  Ed.  578 ;  section  5736,  Civil  Code. 
Thus,  where,  under  a  suit  <hi  a  contract,  the 
plaintiff  obtains  a  judgment  or  relief  amount- 
ing to  an  adjudication  in  his  favor,  and  is 
afterwards  himself  sued  for  a  subsequent 
breach  upon  his  own  part  of  the  same  con- 
tract, he  cannot  be  heard  to  deny  the  ess,en- 
tial  terms  of  the  contract,  as  pleaded  in  the 
former  petition  and  under  which  he  had  re- 
covered. In  the  instant  case,  however,  this 
principle  does  not  have  proper  application, 
for  the  reason  that  the  specific  allegation  con- 
tained in  the  former  i>etition,  upon  which  the 
present  plaintiffs  now  rely  as  establishing  one 
of  the  terms  of  the  original  contract,  was  not 
so  pleaded  in  the  former  suit,  and  the  trial 
judge  was  therefore  correct  in  holding  that 
the  doctrine  of  estoppel  did  not  apply,  but 
properly  allowed  the  previous  allegations  to 
be  considered  by  the  jury  as  in  the  nature  of 
a  possible  admission,  shedding  light  in  this 
way  upon  the  question  as  to  what  constituted 
the  true  agreement  in  respect  to  the  feature 
of  the  contract  now  in  dispute.  Printup  v. 
Patton  &  Jackson,  91  Ga.  422,  18  S.  E.  311; 
Lamar  v.  Pearre,  90  Ga.  377,  17  S.  E.  92; 
St  Paul  Fire  Ins.  Co.  v.  Brunswick  Grocery 
Co.,  113  Ga.  786  (2),  39  S.  B.  483;  Sons  & 
Daughters  of  Job  v.  Wilson,  4  Ga.  App.  235 
(1),  61  S.  B.  134;  Tison  v.  South  Ga.  Ry.  Co., 
8  Ga.  App.  91(2),  68  S.  E.  651;  dril  Code 
1910,  §f  5775,  5776. 

3.  The  jury  in  the  instlmt  case  having  been 
authorized  to  find  that  the  original  contract 
of  sale  did  not  provide  that  the  vendee  was 
privileged  to  remove  the  timber  at  any  time, 
and  the  trial  judge  having  fairly  submitted  to 
the  jury  the  queistion  as  to  wliat  amounted  to 
a  reasonable  time  under  the  facts  and  circum- 
stances of  the  present  ease,  and  their  verdict 
in  favor  of  the  defendant  being  authorized  by 
the  evidence,  thie  court  did  not  err  in  refusing 
the  grant  of  a  new  trial. 

Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


<26  Oa.  App.  663) 

CRAWFORD  V.  ENGLISH.    (No.  11966.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  26,  1921.) 

(ByUdbuB  hy  the  Court,) 

I.  Petition  In  action  for  oommlMlons  held  not 
•ubjeet  to  demurrer. 

The  allegations  of  the  petition  set  forth  a 
cause  of  action,  and  there  was  no  error  in  over- 


roling  the  demnrrer  on  all  of  the  groonds,  gen- 
eral and  special. 

(Aidiiional  ByllabuB  hff  Editorial  Biaf.) 

2.  Brokers  <$=s>56(3)— Owner  cannot  defeat 
right  to  commissions  by  making  sale  person- 
ally to  purchaser  procured  by  broker. 

Under  Civ.  Code  1910,  §  3687,  providing 
that  a  broker's  commissions  are  earned  when 
he  finds  a  purchaser  ready,  able,  and  willing 
to  buy  and  offering  to  boy  on  the  owner's 
terms,  and  that  placing  property  in  the  handa 
of  a  broker  does  not  prevent  a  sale  by  the 
owner,  the  owner  cannot  deprive  the  agent  of 
commissions  by  making  a  personal  sale  to 
a  customer  procured  through  the  activities  of 
the  agent 

3.  Brokers  ^s»55(l)— Rioht  to  oommlsalona 
not  Inconsistent  with  fiduciary  relationship  to 
another  broker  formerly  employing  plaintiff, 
whoso  contract  was  terminated. 

Where  P.  had  an  exclusive  agency  for  the 
sale  of  land  and  employed  plaintiff  to  assist  in 
selling  the  land,  and,  after  the  expiration  of 
the  contract,  the  owner  contracted  with  plain- 
tiff to  procure  a  purchaser,  and  he  procured  one 
with  whom  he  liad  come  in  touch  wliile  working 
for  P.,  his  entire  right  to  commissions  was 
not  inconsistent  with  his  fiduciary  relationship 
with  P* 

4.  Brokers  <d=s>82(l)*--Pftltlett  in  aotloii  for 
commitsiona  held  not  to  show  contract  uni- 
lateral. 

In  a  broker's  action  for  conunissions,  the 
petition,  alleging  that  it  waa  expressly  agreed 
thlit  described  property  was  to  be  sold  for  a 
specified  price  net  to  the  owner,  that  plaintiff 
undertook  to  sell  it  by  a  specified  date  for  a 
specified  commission,  and  that  all  of  such  terms 
were  agreed  to  by  defendant,  and  that  plain- 
tiff had  fully  performed  the  contract,  waa  not 
demurrable  as  showing  that  the  contract  was 
unilateral. 

5.  Brokers  ^ss»82(l).«-Petitlon  In  action  for 
commissions  held  sufHoiently  to  deserlbe  land. 

The  petition  in  a  broker's  action  for  com- 
missions sufi&cientiy  describes  the  land  sold  as 
1,400  acres  located  in  two  named  counties  on 
which  defendant  then  resided,  and  which  be 
subsequentiy  sold  to  M.,  and  being  land  on  a 
specified  public  road  through  which  the  line 
between  such  two  counties  passed,  which  M. 
now  owns  and  is  in  possession  of. 

6.  Brokers  <9=>43  (3)— Description  of  land  need 
not  be  as  complete  as  In  deed. 

The  description  of  property  placed  in  the 
hands  of  a  broker  for  sale  need  not  be  as 
definite  and  complete  as  that  which  should  be 
given  in  deeds  of  conveyance. 

Error  fr<Mn  City  Court  of  Americas;  W. 
M.  Harper,  Judge. 

Action  by  W.  U  EJaglish  against  John 
Crawford.  Judgment  overruling  all  demur- 
rers to  the  petition  except  one,  and  defend- 
ant brings  error.    Affirmed. 

W.  L.  English  sued  John  Crawford  fot 
commissions  on  the  sale  of  certain  real  eft- 
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tate  placed  In  his  hands  by  Crawford.  l%e 
original  petition  alleges,  in  substance,  that 
on  June  30,  1919,  Crawford  entered  into 
a  contract  with  J.  H.  Purvis  (a  copy  of 
which  is  attached  to  the  petition)  in  which 
he  gave  to  Pur\is  the  exclusive  right  to  sell 
1,400  acres  of  land  in  Sumter  and  Schley 
counties,  at  an  agreed  price  and  upon  stated 
terms;  that  Purvis  employed  the  petitioner 
to  aid  him  in  his  efforts  to  sell  the  land  in 
pursuance  of  the  terms  of  the  contract,  and 
also  employed  for  the  same  purpose  one  P. 
D.  Willford,  and  the  three  of  them  worked 
together  from  the  date  of  the  contract  with 
Purvis,  until  the  date  of  its  expiration  on 
September  30th;  that  the  petitioner,  while 
associated  with  Purvis,  had  frequent  com- 
munications with  one  R.  L.  McMath  with 
reference  to  the  purchase  of  the  property, 
and  took  him  over  it  on  several  occasions; 
and  that  after  September  30th,  when  th^ 
contract  with  Purvis  expired  by  its  terms, 
the  petitioner  had  several  conferences  with 
Crawford,  who  wanted  him  to  continue  his 
efforts  to  sell  the  property,  as  he  was  quite 
anxious  to  dispose  of  it,  under  the  same 
terms  as  contained  in  the  contract  with  Pur- 
vis^ but  he  refused  to  do  this,  and  advised 
Crawford  that  he  would  do  all  in  his  power 
to  sell  the  property,  on  condition  that  Craw- 
ford would  pay  him  the  usual  commission 
of  5  per  cent  for  making  the  sale. 

By  an  amendment  to  his  petition  the 
plaintiff  alleged  that  on  the  expiration  of 
the  Purvis  contract  the  defendant  made  a 
specific  written  contract  with  hira,  in  which 
the  defendant  employed  him  to  sell  the  prop- 
erty in  question  at  $50  per  acre  net  cash,  and 
agreed  to  pay  him  6  per  cent  commission, 
the  property  which  he  placed  in  his  hands 
for  sale  being  described  as  "1,400  acres  of 
land  located  in  Sumter  and  Schley  counties, 
Qa.,  on  which  the  said  John  Crawford  then 
resided,  and  which  he  subsequently  sold  to 
R.  L.  McMath,  and  being  the  place  in  said 
two  counties  on  the  Bumphead  public  road 
and  the  Sumter  and  Schley  county  line  pass- 
ing through  same,  which  the  said  B.  L.  Mc- 
Math now  owns  and  is  in  possession  of." 

The  petition  alleges  the  following  under- 
standing and  agreement  with  John  Craw- 
ford: That  the  petitioner  continued  to  keep 
the  said  B.  L.  McMath  as  a  customer,  whom 
he  had  first  interested  in  the  property  under 
the  Purvis  contract,  and  advised  Crawford 
that  R.  L.  McMath  was  interested,  and  that 
he  felt  sure  that  he  could  sell  him  the  prop- 
erty; that  he  was  in  constant  communica- 
tion with  the  said  McMath,  had  frequent  con- 
ferences with  him  up  to  the  day  immediately 
prior  to  the  closing  of  the  deal  between 
Crawford  and  the  said  Mc>fiith,  and  that  he 
had  a  conference  with  the  son  of  the  said 
McMath  in  reference  to  the  sale  to  McMath 
on  the  day  before  the  closinp  of  th  •  s-^ie  by 
Crawford  to  McMath,  and  that,  while  the 


petitioner  was  not  present  when  the  papers 
were  actually  drawn  and  ha&  not  been  noti* 
fied  by  Crawford  to  be  present,  he  had  pro- 
cured the  purchaser  who  actually  bought 
and  paid  for  the  said  property  in  cash  under 
the  terms  given  to  the  petitioner  by  Craw- 
ford; that  the  property  was  sold  by  Craw- 
ford to  the  petitioner's  purchaser,  and  the 
suit  is  brought  to  recover  the  6  per  cent,  up- 
on the  purchase  price  according  to  the  stipu- 
lations of  the  c<mtract  made  by  the  petition- 
er with  Crawford. 

The  defendant  filed  general  and  special 
demurrers,  contending  that  the  allegations 
of  the  petition  do  not  clearly  and  distinctly 
set  forth  a  cause  of  action,  that  the  contract 
attached  to  the  petition  is  not  a  contract  in 
the  petitioner's  own  name,  and  that  there  is 
no  assignment  of  it,  and  that  the  plaintiff 
has  no  contractual  rights  thereunder  as 
against  the  defendant;  that  the  suit  seeks 
to  recover  on  an  express  contract  and  at  the 
same  time  seeks  to  recover  on  a  quantum 
meruit,  and  these  are  not  such  rights  as  can 
be  pleaded  in  one  and  the  same  suit;  that 
the  contract  attached  to  the  suit  is  not  a 
a  valid  contract,  in  that  its  terms  are  too  in- 
definite to  be  the  basis  of  a  suit,  there  being 
no  definite  terms  stated  in  the  contract  giv- 
ing to  Purvis  the  right  to  sell  the  property 
alleged  to  have  been  sold,  and  no  description 
of  the  property  placed  with  Purvis  for  sale; 
that  there  is  no  description  of  the  property 
alleged  to  have  been  sold  either  in  the  con- 
tract attached  to  the  petition  or  in  the  peti- 
tion itself;  that  the  terms  on  which  the 
property  is  to  be  sold  by  the  plaintiff  are  not 
alleged;  that  the  suit  is  duplicitous  and 
seeks  to  recover  on  an  express  and  an  im- 
plied contract;  and  that  the  paragraphs  of 
the  petition  are  so  intermingled,  referring  to 
both  express  and  implied  contracts,  that  it 
is  impossible  to  distinguish  the  one  from  the 
other. 

After  the  amendment  to  the  petition  had 
been  filed,  the  defendant  renewed  the  demur- 
rer as  amended,  on  the  same  grounds  and  on 
the  additional  ground  that  the  contract  set 
out  in  the  amendment  was  unilateral  and  not 
binding  on  the  defendant,  in  that  there  were 
no  corresponding  obligations  resting  upon  the 
plaintiff;  that  there  was  no  consideration 
shown  for  the  making  of  the  contract;  that 
there  is  a  misjoinder  of  causes  of 'action,  in 
that  the  original  petition  seeks  to  recover  on 
an  implied  contract  and  the  amendment 
seeks  to  recover  on  an  express  contract;  and 
that  the  original  petition  shows  that  one 
Purvis  had  the  exclusive  contract  of  sale  of 
the  land  and  that  the  defendant  was  work- 
ing under  Purvis  and  under  Purvis*  contract^ 
and  no  right  of  recovery  was  shown  in  the 
plaintiff.  The  court  sustained  the  demurrer 
as  to  paragraph  11,  which  was  demurred  to 
as  being  an  effort  to  recover  in  the  same 
action  on  both  an  express  and  implied  con- 
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tract,  and  overruled  all  the  other  grounds 
of  demurrer. 

Wallls  &  Fort,  of  Amerlcus,  for  plaintiff 
in  error. 

W.  T.  Lane  &  Son  and  W.  W.  Dykes,  all 
of  Americus,  for  defendant  in  error. 

HTTiTi,  J.  (after  stating  the  facts  as 
above).  [2]  1.  Where  property  Is  placed  in 
a  broker's  hands  for  the  purpose  of  sale,  the 
broker's  commisions  are  earned  when,  dur- 
ing the  agency,  he  finds  a  purchaser  ready, 
able,  and  willing  to  buy,  and  who  actually 
offers  to  buy,  on  the  terms  stipulated  by  the 
owner.  This  is  a  right  given  to  brokers  by 
statute,  which  has  so  frequently  been  em- 
phasized by  the  decisions  of  the  Supreme 
Court  and  this  court  that  it  seems  that  cita- 
tion of  authorities  is  unnecessary.  Civil 
Code  1910,  I  3587;  Harvll  v.  Wilson  Bros., 
U  Ga.  App.  156,  74  S.  E.  845.  The  right  of 
an  owner  to  sell  property  which  has  been 
placed  in  the  hands  of  a  broker  for  sale,  un- 
less it  be  otherwise  agreed,  is  also  recogniz- 
ed by  statute,  and  this  right  has  also  been 
upheld  by  decisions  of  this  court  and  of  the 
Supreme  Court.  But  this  right  of  the  owner 
does  not  authorize  him  to  take  advantage  of 
the  work  of  his  agent  in  procuring  a  pur- 
chaser for  the  property,  nor  to  breach  his 
contract  with  the  agent  and  deprive  the 
agent  of  commissions  which  have  been  earn- 
ed under  the  contract,  by  himself  making  a 
personal  sale  to  the  customer  who  has  been 
procured  by  the  activities  of  the  agent;  In 
other  words,  where  the  agent  has  procured 
a  customer  or  purchaser  by  his  efforts  in 
that  behalf,  the  owner  cannot  deprive  him  of 
his  commissions  by  completing  the  sale  of 
which  the  agent  was  the  producing  cause. 
The  law  contemplates  that  the  owner  shall 
assert  his  right  to  sell  his  property  only  on 
condition  that  he  will  do  so  without  a  breach 
of  the  contract  made  with  his  agent  Brovm 
&  Peeples  v.  Stokes,  25  Ga.  App.  — ,  103  S. 
E.  423;  Doonan  v.  Ives  &  Krouse,  73  Ga. 
2d5. 

[3]  2.  The  objection  is  made  by  the  de- 
murrer that  the  plaintiff  had  no  right  to  sell 
the  property  for  his  own  benefit,  because  the 
previous  contract  made  with  Purvis  to  sell 
the  same  property  and  his  employment  by 
Purvis  to  aid  him  in  such  sale  are  in  con- 
flict with  the  allegations  of  the  petition  (» 
this  subject  These  allegations  showed  that 
the  contract  made  with  Purvis  by  the  de- 
fendant had  expired  by  its  express  limita- 
tion before  the  contract  made  with  the  plain- 
tiff;  that  after  the  exi^ration  of  the  Purvis 
contract  the  defendant  made  a  different  con- 
tnTct  with  the  plaintiff  for  the  sale  of  the 
property,  and  it  is  manifest  that  reference 
to  the  Purvis  contract  is  only  by  way  of  in- 
ducement to  show  how  the  plaintiff  came  in 
touch  with  R.  L.  McMath,  who  subsequently 
became  the  purchaser  of  the  property  as  the 
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result  of  the  negotiations  with  him  by  the 
petitioner,  which  were  conunenced  under  the 
Purvis  contract  and  which  were  completed 
under  the  petitioner's  individual  contract 
with  the  defoidant  There  is  no  allegation 
in  the  petition  which  Justifies  the  criticism 
made  by  the  demurrer  that  the  plaintifTs 
alleged  right  to  recover  his  commissions  was 
inconsistent  with  his  fiduciary  relationship 
with  Purvis  under  his  (Purvis*)  contract,  for 
the  allegations  of  the  petition  as  to  this 
point  and  the  express  terms  of  the  Purvis 
contract  show  that  the  Purvis  contract  had 
expired  by  its  own  limitations,  and  that  the 
plaintiff's  services  were  rendered  imder  his 
own  contract,  made  with  the  defendant  aft- 
er the  expiration  of  the  Purvis  contract. 

[4]  3.  There  is  no  merit  whatever  in  the 
criticism,  made  by  the  supplemental  demur- 
rer, that  the  contract  was  unilateral.  Both 
the  contract  wltii  Purvis  and  the  special 
contract  subsequently  made  with  the  plain- 
tiff, under  which  his  rights  accrued,  are  ex- 
plicit as  to  the  terms  and  conditions.  It  was 
expressly  agreed,  according  to  these  allega- 
tions, that  the  described  property  was  to  be 
sold  for  the  express  price  of  $50  per  acre 
cash  to  the  owner  net,  and  that  the  plaintiff 
undertook  to  do  this  by  the  1st  day  of  Jan- 
uary thereafter  for  the  agreed  commission 
of  5  per  cent,  and  the  allegation  is  expressly 
made  that  all  of  these  terms  were  agreed  to 
by  the  defendant  after  they  had  been  propos- 
ed by  the  plaintiff,  and  that,  after  the  con- 
tract had  been  thus  agreed  on,  the  plaintiff 
had  fully  performed  his  part  thereof  and 
had  earned  his  commissions  as  therein  stip- 
ulated. 

[5,  8]  Nor  is  there  any  merit  in  the  criti- 
cism of  the  demurrer  that  the  property  to  be 
sold  was  not  sufficiently  described.  Indeed, 
we  think  that  the  description  of  the  property 
was  entirely  sufficient  to  identify  the  prop- 
erty placed  with  the  agent  for  sale  even 
without  the  aid  of  aliunde  evidence.  We  do 
not  think  that  the  description  of  property 
placed  in  the  hands  of  a  broker  for  sale 
needs  to  be  as  definite  and  complete  as  that 
which  should  be  made  in  deeds  of  conrey- 
ances. 

[1]  After  giving  to  all  the  grounds  of  the 
demurrer  careful  consideration,  in  connec- 
tion with  the  allegations  of  the  petition  that 
are  specified,  with  the  exception  of  the  one 
sustained  by  the  trial  Judge,  we  are  of  the 
opinion  that  none  had  merit  The  allega- 
tions of  the  petition  clearly,  distinctly,  and 
sufficiently  set  forth  a  cause  of  action  and  a 
right  of  recovery,  if  proved,  under  the  rules 
of  law  embodied  in  the  Cbde  section  referred 
to  in  this  opinion  and  the  repeated  rulings 
of  the  Supreme  Court  and  this  court  in  rela- 
tion thereto. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  ccm- 
cur« 
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CREENBERQ  &  BOND  CO.  v.  YAR- 
BROUGH.  (No.  11774.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  26,  1921.) 

(Sylldhus  hv  the  Court.) 

1.  Master  and  servant  ^=s>30l(4)  •—  Servant, 
hired  for  partlonlar  employment  to  third  per- 
son, is  his  servant. 

Where  a  person  hires  his  servant  to  an- 
other for  a  particular  employment,  the  serv- 
ant, for  anything  done  in  that  particular  em- 
ployment, must  be  dealt  with  as  the  servant  of 
the  person  to  whom  he  is  hired,  although  he 
remains  the  general  servant  of  the  person  who 
hired  him. 

2.  Master  and  servant  ^=s»30l(4)— Undertalcer 
hiring  automobiles  with  ohasffeurs  held  liaiila 
for  their  negligence. 

Where  an  undertaker  is  employed  to  con- 
duct a  funeral  and  to  furnish  automobiles  in 
that  service,  and  he  hires  from  a  tazicab  com- 
pany the  automobiles,  with  chauffeurs  furnished 
by  the  tazicab  company,  and  the  undertaker 
has  the  exclusive  right  to  direct  the  mode  and 
manner  in  which  the  chauffeurs  shaU  perform 
the  special  service  in  connection  with  the 
funeral,  and  as  to  the  funeral  the  chauffeurs 
are  under  the  exclusive  control  of  the  under- 
taker, the  chauffeurs  become  particular  serv- 
ants of  the  undertaker,  and  he  is  liable  for 
their  acts  of  negligence. 

3.  Master  and  servant  ^=^330  (3),  332(4)  — 
Liability  of  hirer  for  chauffeur's  negiigenoe 
sufficiently  deflned  and  shown. 

The  instructions  of  the  trial  judge  as  to  the 
test  by  which  the  jury  could  determine  who  was 
the  master  at  the  time  the  act'  of  negligence 
was  performed  by  the  servant  were  correct, 
and  the  verdict  for  the  plaintiff,  if  it  was  not 
demanded,  was  amply  supported  by  the  evi- 
dence. 

Error  from  Superior  Court,  E\ilton  Coun- 
ty ;   John  B.  Hutcheson,  Judge. 

Action  by  Mrs.  L.  T.  Yarbrough  against 
the  Greenberg  &  Bond  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  L.  AndersKm  and  Westmoreland  &  Smith, 
all  of  Atlanta,  for  plaintiff  in  error. 

Hewlett  &  Dennis,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.  Greenberg  &  Bond  Company  was 
employed  by  two  brothers  to  conduct  the 
funeral  of  their  mother,  to  furnish  the  cof- 
fin and  robes  and  automobiles,  and  in  general 
to  see  that  the  funeral  was  properly  conduct- 
ed. Greenberg  &  Bond  Company  did  not 
Itself  own  automobiles  but  was  in  the  habit 
of  hiring  them,  in  connection  with  its  busi- 
ness, from  the  Smith  Taxicab  Company  and 
others.  There  Is  some  conflict  In  the  evi- 
dence on  the  question  as  to  whether  the  auto- 


Greenberg  &  Bond  Company  at  the  request 
and  as  the  agent  of  the  two  brothers  when 
they  made  the  contract  with  the  former  for 
the  funeral  services ;  Greenberg  &  Bond  €k>m- 
pany  insisting  that  these  automobiles  were 
hired  by  it  as  agent  of  the  brothers,  who 
had  instructed  It  to  do  so,  and  thfs  was  all 
well  known  by  them  when  the  contract  was 
made  as  it  had  ordered  the  automobiles  at 
their  request  and  while  they  were  in  their 
offices  arranging  for  the  funeral.  The  two 
brothers,  on  the  contrary,  testified  that  they 
knew  nothing  whatever  about  the  automo- 
biles ordered  by  the  Greenberg  &  Bond  Com- 
pany, or  that  it  had  hired  them  from  other 
parties,  and  that  they  had  no  knowledge 
whatever  on  the  subject,  and  had  never  heard 
of  the  Smith  Taxicab  Company  furnishing 
automobiles  to  Greenberg  A  Bond  Company 
until  some  time  after  the  funeral.  The  plain- 
tiff below  was  a  relative  of  the  deceased 
mother  and  a  sister  of  the  two  brothers  who 
had  made  the  contract  for  the  funeral  serv- 
ices, and  she  occupied  one  of  the  automo- 
biles to  the  cemetery,  and  from  the  cemetery 
after  the  burial  services  were  completed. 
While  she  was  in  the  automobile.  In  company 
with  several  others,  on  the  way  back  from 
the  funel^l,  she  was  injured  by  the  negli- 
gent driving  of  the  chauffeur,  who  negli- 
gently ran  into  a  telephone  pole  on  the  side 
of  the  road  while  he  was  exceeding  the  stat- 
utory speed  limit  The  verdict  was  for  the 
plaintiff,  and  case  is  before  this  court  on 
exceptions  to  the  overruling  of  the  defend- 
ant's motion  for  a  new  trial.  The  controlling 
question  is  whether,  under  the  evidence,  the 
driver  of  the  automobile  was  the  servant  of 
Greenberg  &  Bond  Company  at  the  time  of 
the  Injury  caused  by  his  negligence,  or  wheth- 
er he  was  the  servant  of  the  Smith  Taxicab 
Company,  who  had  furnished  the  automo- 
bile and  the  chauffeur  to  the  undertakers 
for  the  funeral  in  question.  The  motion  for 
a  new  trial  contains  several  specific  grounds, 
hut  in  the  view  we  take  of  the  case  they  are 
not  material,  for  the  case  turns  upon  the 
question  above  stated:  Who  was  the  master 
of  the  chauffeur  at  the  time  of  the  injury? 
The  trial  judge  submitted  this  question,  un- 
der Instructions,  to  be  determined  by  the 
jury,  and  the  question  is  raised  by  the  plain- 
tiff in  error  as  to  the  soundness  of  these 
instructions,  which  will  be  considered  later 
in  this  opinion. 
[1}  It  is  well  established  that— 

"The  fact  that  an  employee  is  the  general 
servant  of  one  employer  does  not,  as  matter  of 
law,  prevent  him  from  becoming  the  particular 
servant  of  another,  who  may  become  liable  for 
his  acts.  And  it  is  true  as  a  general  proposi- 
tion that  when  one  person  lends  his  servant  to 
another  for  a  particular  employment  (or  hires 
him),  the  servant,  for  anything  done  in  that 


mobile?  used  in  the  funeral  were  engaged  by  |  particular  employment,  must  be  dealt  with  as 
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the  Bcryant  of  the  man  to  whom  he  !fi  lent  (or 
hired),  although  he  remains  the  general  servant 
of  the  person  who  lent  him  (or  hired  him)." 
18  E.  0.  L.  784. 

Wood,  in  his  work  on  Master  and  Servant, 
I  317,  quoted  with  approval  by  cha  Supreme 
Court  of  this  state  in  Brown  v.  Smith  & 
Kelly,  86  Ga.  277,  12  a  B.  411,  22  Am.  St 
Rep.  456,  says: 

"The  real  test  by  which  to  determine  wheth- 
er a  person  is  acting  as  the  servant  of  another 
is  to  ascertain  whether  at  the  time  when  the 
injury  was  inflicted  he  was  subject  to  such  per- 
son's orders  and  control,  and  was  liable  to  be 
discharged  by  him  for  disobedience  of  orders  or 
misconduct." 

Iiabatt,  In  his  treatise  on  the  snbjeet  of 
Master  and  Servant  (2d  Ed.)  §  52,  says : 

"One  person  may  be  taken  to  have  been  the 
servant  of  another  in  respect  of  a  given  trans- 
action, although  he  did  not  occupy  that  posi- 
tion for  an  purposes.  In  order  to  establish  the 
relationship,  it  is  merely  necessary  to  show 
that  he  was  a  servant  as  regards  the  particular 
piece  of  work  in  which  he  was  engaged  at  the 
time  when  he  sustayied  or  inflicted  the  injury 
complained  of.  *  *  *  The  special  master  is 
alone  liable  to  third  persons  for  injuries  caused 
by  such  wrongful  acts  as  the  special  servant 
may  commit  in  the  eourae  of  his  employment." 

And  in  Shearman  &  Redfleld  on  Negligence, 
{  162,  it  is  said: 

"If  the  hirer  is  vested  for  the  time  with  the 
exclusive  right  to  discharge  the  servants  and 
employ  others,  he  alone  is  responsible  for  their 
defaults." 

In  the  case  of  Byrne  v.  K.  C,  F.  S.  &  M.  R. 
Co.,  61  Fed.  607,  9  C.  C.  A.  669,  24  L.  R.  A. 
696,  Judge  Taft  uses  the  following  language: 


"The  question  is  one  of  agency.  The  result 
is  determined  by  the  answer  to  the  further 
questions.  Whose  work  was  the  servant  doing? 
and,  Under  whose  control  was  he  doing  it?*' 

In  that  case  the  railway  company  rented 
its  engine  to  a  bridge  company  for  use  In 
the  performance  of  certain  services,  the 
bridge  company  paying  the  railway  company 
$10  a  day  for  Its  use  and  the  expense  of  the 
fuel  and  supplies  used  In  the  running  of  the 
engine.  In  the  conduct  of  the  work  done 
by  the  engine  It  was  under  the  control  of 
the  superintendent  of  the  bridge  company. 
As  this  superintendent  expressed  it,  "The 
bridcre  company  rented  the  crew  along  with 
the  engine  from  the  railway  company."  The 
engine,  while  being  thus  operated,  ran  over 
and  killed  Nason,  whose  administrator, 
Byrne,  brought  suit  against  the  railway  contf- 
pany  for  damages.  Judge  Taft,  speaking  for 
the  United  States  Circuit  CJourt  of  Appeals, 
said! 

"On  this  state  of  facts  we  are  clearly  of  the 
opinion  that  the  court  was  right  in  holding  that 
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the  railway  company  was  not  responsible  for 
the  acts  of  the  engineer  and  fireman  in  run* 
ning  the  engine  which  killed  Nason.  They  were, 
it  is  true,  general  servants  of  the  railway  com- 
pany, but  at  the  time  of  the  accident  they  were 
engaged  in  the  work  of  the  bridge  company, 
were  subject  to  the  orders  of  the  bridge  com- 
pany's officers,  and  in  what  they  did  or  failed 
to  do  were  acting  for  the  bridge  company.** 

There  are  a  great  many  other  decisions  In 
point.  Indeed  the  trouble  has  not  been  In 
the  principle  of  law,  which  seems  to  be  uni- 
formr,  but  in  the  application  of  the  particular 
facts  to  the  principle  which  has  given  rise  to 
the  great  number  of  conflicting  decisions  on 
the  question  under  consideration.  Judge 
Lurton  quotes  with  approval  the  language  of 
Chief  Justice  Cockbum  in  Rourke  v.  White 
Moss  Colliery  Co..  2  C.  P.  Div.  205.  as  fol- 
lows: 

**When  one  person  lends  his  servant  to  anoth- 
er for  a  particular  employment,  the  servant, 
for  anything  done  in  that  particular  employ- 
ment, must  be  dealt  with  as  the  servant  of 
the  man  to  whom  he  was  lent,  although  he  re- 
mains the  general  servant  of  the  person  who 
lent  him." 

See,  also,  Powell  v.  Va.  Construction  Co., 
88  Tenn.  692,  13  S.  W.  691,  17  Am.  St.  Rep. 
921.  The  relation  of  master  and  servant 
exists  only  when  the  person  whom  it  is  sought 
to  charge  as  master  for  the  act  of  the  serv- 
ant either  employed  or  controlled  him,  or 
had  the  right  of  control  over  him,  at  the  time 
the  Injury  sued  for  happened.  To  make  the 
master  responsible  he  must  not  only  have  the 
power  to  select  the  servant,  but  to  direct 
the  mode  of  executing  the  Tvork  and  so  to 
control  him  in  his  acts  In  the  course  of  his 
employment  as  to  prevent  Injury  to  others. 
He  who  has  the  choice,  direction,  and  con- 
trol of  the  servant  is  deemed  to  be  the  master, 
and  whether  or  not  the  relation  of  master  and 
servant  exists  so  as  to  render  the  rule  of 
resi)ondeat  superior  applicable  depends  main- 
ly on  whether  the' employer  retains  the  direc- 
tion and  control  of  the  work,  or  has  given  It 
to  another  person.  Brown  v.  Smith,  86  Ga. 
274,  12  S.  B.  411,  22  Am.  St.  Rep.  456. 

[2]  Applying  these  principles  to  the  facts 
in  this  case,  was  the  negligent  chauffeur,  at 
the  time  of  his  act  of  negligence  which  caus- 
ed the  injury  to  the  plaintilT,  the  servant 
of  Greenberg  &  Bond  Company,  or  was  he 
the  servant  of  the  Smith  Taxicab  Company? 
Unquestionably  he  was  the  general  servant 
of  the  Smith  Taxicab  Company.  Was  he 
the  special  servant  of  Greenberg  &  Bond 
Company?  It  is  insisted  by  counsel  for  the 
plaintiff  in  error  that  he  was  not  the  servant 
of  Greenberg  6c  Bond  Company  at  the  time  of 
the  injury  because  all  that  Greenberg  &  Bond 
Company  did  by  way  of  control  of  the  chauf- 
feur, in  the  performance  of  his  duty  as  chauf- 
feur was  to  give  him  general  directions  to 
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take  certain  persons  to  the  funeral, .  and, 
after  the  funeral  services  at  the  cemetery, 
to  take  them  back  home  or  where  they  desir- 
ed to  go,  and  that  this  was  not  sufficient 
control  and  direction  to  raise  the  relation  of 
master  and  servant  at  that  time,  and  they 
Invoke  the  well-known  rule  applied  in  what 
are  known  as  the  "carriage  cases,"  mention 
of  which  is  made  in  24  L.  R.  A.,  cited  supra. 
In  the  decision  rendered  by  Judge  Taft  he 
distinguished  those  cases  from  the  case  then 
under  consideration.    He  said: 

"If  a  man  lets  out  a  carriage  on  hire  to  an- 
other, he  In  no  sense  places  the  coachman  un- 
der the  control  of  the  hirer,  except  that  the 
latter  may  indicate  the  destination  to  which  he 
wishes  to  be  driven.  The  coachman  does  not 
become  the  servant  of  the  person  he  is  driving, 
and,  if  the  coachman  acts  wrongfully,  the  hir- 
er can  only  complain  to  the  owner  of  the  car- 
riage. If  the  hirer  actively  interferes  with  the 
driving,  and  an  injury  occurs  to  any  one,  the 
hirer  may  be  liable,  not  as  the  master,  but  as 
the  procurer  and  cause  of  the  wrongful  act 
complained  of.  In  the  present  case  the  defend- 
ants parted  for  the  time  with  control  over  the 
work  of  the  man  in  charge  of  the  crane,  and 
their  responsibility  for  his  acts  ceased  for  the 
time." 

And  Mr,  Justice  Field,  in  Little  v.  Hackett, 
Tie  U.  S.  366,  6  Sup.  Ct  391.  29  Ia  Ed.  652, 
said,  in  connection  with  these  carriage  cases: 

"It  is  manifest,  therefore,  that  they  have  no 
application  whenever  it  appears  that  the  mas- 
ter has  parted  to  another  for  a  time  with  con- 
trol over  hi?  servant,  to  be  used  in  the  work  of 
that  other." 

[3]  Now  the  question  in  the  present  case 
is:  Did  the  Smith  Taxicab  Company  sur- 
render to  Greenberg  &  Bond  Company  the 
direction  and  control  of  the  chauflPeur  and  the 
automobile  while  engaged  in  and  during  the 
conduct  of  the  funeral?  The  question  is  not 
whether  Greenberg  &  Bond  Company  did 
exercise  any  other  control  than  the  giving 
of  directions  to  go  to  the  cemetery  and  to 
return  therefrom,  but  whether  it  had  the 
right,  during  the  conduct  of  the  funeral,  to 
control  the  mode  and  manner  in  which  the 
chauffeur  was  to  exercise  the  duty  for  which 
he  had  been  hired.  Could  it  discharge  him 
from  that  particular  service  for  any  miscon- 
duct on  his  part?  After  he  had  left  the 
Smith  Taxicab  Company  and  gone  into  the 
service  temporarily  of  Greenberg  &  Bond 
Company  what  control  as  to  that  service  did 
the  Smith  Taxicab  Company  have  over  him? 
It  did  have  a  general  control  as  to  all  other 
services  that  he  might  render  it  as  his  gen- 
eral master.  But  after  hiring  this  chauffeur 
and  the  car  to  the  Greenberg  &  Bond  Com- 
pany did  the  taxicab  company  have  any 
further  control  over  him?  Could  it  have  tak- 
en him  back  from  the  undertaker's  until  after 
the  services  had  been  completely  performed? 


r  We  think  not.  The  test  is  as  to  who  control- 
led his  services  as  to  the  particular  service 
that  he  was  performing  when  his  negligent 
act  was  committed.  Did  not  Greenberg  & 
Bond  Company  at  that  time  have  the  exclusive 
control  of  his  movements,  not  only  giving  him 
general  directions,  but  ordering  him  how  to 
go,  and  what  to  do;  and,  if  he  in  any  wise 
misconducted  himself  in  the  performance  of 
that  service,  could  they  not  have  discharged 
him  therefrom?  The  contract  for  the  funeral 
was  made  exclusively  with  the  Greenberg 
&  Bond  Company  by  the  two  brothers  of  the 
deceased  mother.  The  Greenberg  &  Bond 
Comrpany  agreed  to  furnish  everything  neces- 
sary to  conduct  the  funeral  as  desired  by  its 
employers.  These  -employers  had  no  con- 
tractual relation  whatever  with  the  Smith 
Taxicab  Company,  and,  according  to  their  evi- 
dence, had  no  knowledge  about  the  automo- 
biles ;  and  as  to  this  the  verdict  of  the  jury 
must  be  accepted  as  the  truth.  But  we  do 
not  deem  it  necessary  to  discuss  this  phase 
of  the  question  further.  It  must  be  conceded 
that,  under  the  facts  of  this  case  and  In  light 
of  the  decisions  cited  above,  the  negligent 
chauffeur  was,  at  the  time  of  the  commis- 
sion of  his  act  of  negligence,  in  the  service 
of  the  Greenberg  &  Bond  Company.  The 
trial  Judge  left  this  question  to  the  determina- 
tion of  the  jury,  under  Instructions  whlcli, 
we  think,  presented  the  correct  test  as  to 
when  the  relationship  of  master  and  serv- 
ant arises.    His  instructions  were  as  follows: 

"If  you  should  find  that  the  defendant  hired 
the  automobile  in  question  from  the  auto  com- 
pany, or  any  other  person,  who  furnished  a 
driver  with  the  machine,  and  that  the  Smith 
Auto  Company,  or  person  froip  whom  they  hir- 
ed it,  did  completely  surrender  to  the  defend- 
ant, Greenberg  &  Bond  Coonpany,  the  control 
of  the  driver  so  that  the  Smith  Auto  Company 
or  other  party  hiring  it  could  not  exercise  any 
control  wha|;ever  over  him,  the  driver  in  that 
case  would  be  the  servant  of  the  defendant,  and 
the  defendant  would  be  responsible  for  the 
negligence  of  the  driver,  if  you  find  there  was 
any  negligence.  But,  on  the  other  hand,  if  you 
should  find  that  the  Smith  Auto  Company,  or 
whoever  hired  the  machine  in  question  to  the  de- 
fendant, furnished  with  the  machine  the  driver, 
but  did  not  completely  surrender  to  the  defend- 
ant the  control  of  the  driver  of  the  machine, 
except  that  it  simply  gave  to  the  defendant  the 
right  to  direct  where  the  machine  was  to  be 
driven,  then,  in  that  event,  the  driver  would 
be  the  servant  of  the  Smith  Auto  Company,  and 
the  defendant  would  not  be  responsible  for  any 
negligence,  if  you  find  there  was  any  negli- 
gence 
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The  evidence,  applied  to  the  issue  as  above 
Indicated,  fully  authorized  the  verdict  against 
the  undertaker;  for  as  to  the  particular 
service,  to  wit,  the  employment  by  Greenberg 
&  Bond  Company  of  the  chauffeur  in' charge 
of  the  car,  the  taxicab  company  had  fully  and 
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completely,  surrendered,  temporarily,  all  con- 
trol of  its  servant  to  the  undertaker. 
Judgment  affirmed. 

STEPHENS,  J.,  concurs. 
JENKINS,  P,  J.,  dlsQuulifled. 


(129  Va.  672) 

SUSSEX  COUNTY  V.  JARRATT. 

(Supreme  Court  of  Appeals  of  Virginia. 
AprU  6,  1921.) 

1.  Taxation  ^=:>297  —  Commissioner  witliout 
authority  to  lay  levy. 

A  comimissioDer  cannot  lay  a  levy  of  any 
sort,  his  duties  being  to  make  assessments  con- 
sequent upon  a  properly  ordered  levy  whether 
made  by  the  General  Assembly,  county  board 
of  supervisors,  or  city  council. 

2.  Taxation  ^=9300^— Statute  relating  to  omit- 
ted taxes  held  not  to  permit  board  of  super- 
visors to  make  levies  for  past  years. 

Code  1904,  §  506,  as  amended  by  Acts  1916, 
c.  491,  relating  to  omitted  taxes,  levies,  etc., 
and  assessments  thereof,  relates  to  assessing 
officers  only,  and  is  intended  to  increase  their 
powers  of  assessment  so  as  to  include  antece- 
dent years,  but  does  not  confer  upon  boards  of 
supervisors  the  power  to  make  levies  for  years 
that  have  passed. 

3.  Taxation  «=s>300— Statute  held  net  to  au- 
thorize nunc  pro  tunc  levies  for  past  years. 

Code  1904,  §  506,  as  amended  by  Acts  l&ld, 
c  491,  relating  to  omitted  taxes,  does  not  af- 
ford to  the  comimissioners  the  power  to  make  a 
nunc  pro  tunc  levy  of  taxes  for  past  years;  the 
loose  use  of  the  word  "levies"  in  several  places 
in  the  body  of  the  act,  in  connection  with  the 
powers  and  duties  of  assessing  officers,  not 
being  sufficient  to  support  such  construction. 

4.  Taxation  ^==>36i2— Statute  construed  as  re- 
ferring to  act  of  officers  collecting  under  as- 
sessment, but  not  to  levying  an  assessment. 

Under  Code  1904,  (  508,  as  amended  by  Acts 
1916,  c.  491,  proviso  No.  2,  relating  to  omitted 
taxes,  a  levy  or  collection  of  assessments  plain- 
ly refers,  not  to  the  legislative  act  of  imposing 
a  tax,  but  to  the  act  of  an  officer  collecting  the 
tax  tickets  that  are  issued  pursuant  to  an  as- 
sessment for  "taxes  alleged  to  have  been  omit- 
ted from  the  assessments  prior  to  1912,"  but 
does  not  permit  a  levy. 

5.  Taxation  ^==>362  — Commissioners  not  em- 
powered by  statute  to  tax  property  not  as- 
sessed by  proper  tribunal. 

Code  1904,  |  506,  as  amended  by  Acts  1916, 
c.  491,  does  not  empower  commissioners  to  as- 
sess property  not  diarged  with  a  tax  by  some 
proper  tribunal. 

6.  Constitutional  law  ^=s>29  —  Constitutional 
mandate  that  taxes  shall  be  levied  does  not  In 
Itself  impose  a  tax. 

The  mere  mandate  of  the  Constitution  that 
taxes  shall  be  laid  on  certain  property  by  the 
General  Assembly  or  board  of  supervisors  does 


not  of  itself  impose  the  tax,  though  failure  to 
do  so  may  be  a  breach  of  official  duty,  so  that 
some  positive  action  to  that  end  must  be  taken 
by  the  legislative  body  to  levy  a  tax. 

Appeal  from  Circuit  Court,  Sussex  County. 
Upon  petition  for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  106  S.  BI  364. 

SAUNDERS,  J.  In  this  case  the  plaintifT 
i^n  error,  the  county  of  Sussex,  has  filed  a 
petition  to  rehear  in  which  it  is  suggested 
that  in  reaching  its  conclusions  announced 
in  the  opinion  in  this  case,  the  court  over- 
looked, or  disregarded,  the  statute  of  1916 
(Laws  1916,  c.  491)  relating  to  omitted  tax- 
es, levies,  etc.  This  statute  is  not  mention- 
ed eo  nomine  in  the  opinion,  but  it  was  nei- 
ther overlooked  nor  disregarded. 

[1]  Under  familiar  law,  a  commisslcmor 
cannot  lay  a  levy  of  any  sort  His  duties 
are  to  make  the  assessments  consequent  up- 
on a  properly  ordered  levy,  whether  the  levy 
was  made  by  the  General  Assembly,  the 
board  of  supervisors  of  a  county,  or  the 
(X>undl  of  a  city.  This  principle  is  recog- 
nized by  the  petition  when  it  says: 

"County  and  district  levies  are  fixed  and  or- 
dered by  the  board  of  supervisors,  in  obedience 
to  legislative  enactments.  No  tax,  state  or  lo- 
cal, for  current  or  antecedent  years  can  be  as- 
sessed, or  levied,  without  legislative  authority." 

[2]  So  much  of  the  act  as  Is  relied  upon 
by  the  petition  to  rehear  is  as  follows: 

''Sec.  508.  OmitUd  T assent  Levies,  etc.  How 
Aeaeased, — If  the  commissioner  of  the  revenue, 
examiner  of  records,  or  other  assessing  officer, 
commission  or  board,  designated  by  law  to  as- 
sess persons,  properly  (real,  personal  and  mix- 
ed), taxes,  levies,  et  cetera,  ascertain  that  any 
person,  or  any  real  or  personal  property,  or 
income,  or  salary,  or  license  tax  has  not  been 
assessed  for  taxation  for  any  year  by  the  state, 
county,  district,  city  or  town,  or  that  the  same 
has  been  assessed  at  less  than  the  law  required, 
for  any  year,  or  that  the  taxes,  levies,  et  cetera, 
thereon,  for  any  cause,  have  not  been  realized, 
it  shall  be  the  duty  of  the  commissioner  of  the 
revenue,  examiner  of  records,  or  other  assess- 
ing officer,  ,to'  list  the  same,  and  assess  per- 
sons, property  (real,  personal  and  mixed),  and 
levies  at  the  rate  prescribed  for  that  year,  add- 
ing thereto  interest  at  the  rate  of  six  per  cent- 
um per  annum. 

"Provided  however— 

'*(1)  That  all  assessments  of  intangible  per- 
sonal property,  money  and  incomes  for  state 
taxes  prior  to  the  year  nineteen  hundred  and 
three  shall  be  conclusively  presumed  to  be  full,  ' 
true  and  correct. 

"(2)  No  municipal,  county  or  district  tax 
shall  be  levied  or  collected  on  any  assessment 
of  intangible  personal  property,  money  or  in- 
comes for  taxes  alleged  to  have  been  omitted 
from  the  assessments  for  the  years  prior  to 
nineteen  hundred  and  twelve." 
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The  heading  of  the  section  Is,  "Opiitted 
Tares,  Levies,  etc..  How  Assessed.**  The  act 
relates  to  assessing  officers  only,  and  is  in- 
tended to  increase  their  powers  of  assess- 
ment, so  as  to  include  antecedent  years. 
Plainly,  however,  this  statute  does  not  con- 
fer upon  the  boards  of  supervisors  the  pow- 
er to  make  levies  for  the  years  that  'have 
passed.  This  power  might  be  afforded  by 
the  General  Assembly,  but  it  should  be  clear- 
ly given,  not  derived  by  doubtful  implica- 
tion. 

[3]  The  petition  to  rehear  insists  that  this 
statute  does  afford  to  the  supervisors  the 
power  to  make  a  nunc  pro  tunc  levy,  as  will 
appear  from  the  following  citations  from 
the  petition: 

"We  respectfully  submit  that  section  508,  as 
amended  by  the  act  of  March  22,  1916  (Acts 
1916,  p.  826),  both  authorizes  and  requires  a 
levy,  if  necessary,  to  enforce  the  payment  of 
omitted  county  and  district  levies  for  antecedent 
years  back  to  and  including  the  year  1912.  ^  *  * 

*'That  it  also  authorizes  the  board  (i.  e.,  the 
board  of  supervisors)  to  make  a  further  levy 
for  those  years  (1912,  1913,  1914)  if  a  fur- 
ther levy  were  necessary.    •    •    • 

**That  the  body  of  the  act  (Act  1916)  without 
reference  to  the  second  clause  of  the  proviso 
authorizes  such  acts  by  the  board  of  supervisors 
as  may  be  necessary  to  give  effect  to  the  ob 
vious  purpose  of  the  statute.' 


n 


We  did  not  and  do  not  find  anything  in 
the  statute  to  justify  these  contentions.  It 
la  true  that  the  word  "levies''  is  used  at 
several  places  in  the  body  of  the  act,  but  It 
is  in  relation  to  and  in  connection  with  the 
powers  and  duties  of  assessing  officers. 
These  wprds  so  used,  and  used  somewhat 
loosely  and  inaccurately,  are  not  sufficient 
to  support  the  construction  that  the  General 
Aasembly  intended  thereby  to  empower  the 
boards  of  supervisors — the  legislative  bodies 
of  the  counties — to  impose  taxes  upon  prop- 
erty that  had  not  been  indluded  in  the  levies 
of  antecedent  years.  Hence,  whatever  may 
have  been  the  intent  of  the  orders  of  the 
board  of  Sussex  county,  of  date  December 
20,  1917,  and  January  7,  1918,  they  are  not 
"new  orders  laying  levies  upon  bank  stock 
for  the  years  1912-1£^14." 

[4]  Petitioner  seeks  to  find  support  for 
his  contention,  supra,  in  proviso  No.  2  of  the 
act  The  language  used  in  this  proviso  is 
singularly,  inapt,  if  it  was  intended  by  such 
language  to  give  the  power  to  order  a  levy 
to  any  official,  or  tribunal.  It  is  true  that 
the  word  "levy"  is  used,  but  it  plainly  re- 
•  fers,  not  to  the  legislative  act  of  imposing  a 
tax,  but  to  the  act  of  an  officer  collecting  the 


tax  tickets  that  are  issued  pursuant  to  an 
assessment  An  officer  holding  such  tickets 
levies  same  upon  the  property  of  delln<iuent 
taxpayers.  The  language  of  the  proviso  is 
that— 

"No  municipal,  county,  or  district  tax  shall  be 
levied  or  collected  on  any  assessment  of  in- 
tangible personal  property,"  etc.,  "for  taxes  al- 
leged to  have  been  omitted  from  the  assess- 
ments prior  to  1912." 

Taxes  are  not  "levied  on  assessments"; 
assessmrents  are  consequent  upon  levies,  us- 
ing the  word  "levies"  to  refer  to  the  legis- 
lative act  of  imposing  a  tax.  Obviously  this 
proviso  means  that  If  intangible  penKMial 
property,  alleged  to  have  been  omitted  from 
the  assessments  for  the  years  prior  to  the 
year  1912,  is  assessed,  and  tax  tickets  are 
made  out  pursuant  to  such  assessments, 
such  tickets  shall  not  be  levied  and  collected. 

[S]  The  power  of  conemlssioners  of  the 
revenue  to  assess  for  omitted  taxes  in  ante- 
cedent years  is  conceded  in  the  opinion,  in 
this  case,  but  it  was  not  considered  that  the 
act  of  1916  fflnpowered  these  officials  to  as- 
sess property  not  charged  with  a  tax  by 
some  proper  trii>unal ;  and  it  is  not  now  so 
considered. 

[6]  Petitioner  to  rehear  renews  its  original 
contention  that  the  word  "may,"  in  section 
104()a  of  the  Code  of  1994,  is  mandatory, 
and  should  be  read  "must."  For  the  pur- 
poses of  this  case,  this  contention  was  con- 
ceded in  the  opinion,  but  the  mere  mandate 
of  the  (Constitution  that  taxes  shall  be  laid 
on  certain  property  by  the  General  Assem- 
bly, or  a  board  of  supervisors^  does  not  by 
itself  impose  the  tax,  though  failure  to  do 
so  may  be  a  breach  of  duty  by  the  officials 
charged  therewith.  Some  positive  action  to 
that  end  must  be  taken  by  the  legislative 
body,  in  this  instance  the  board  of  supervi- 
sors. Hence  we  entered  upon  the  inquiry 
whether  as  a  matter  of  fact  bank  stock  was 
locally  taxed  for  the  years  In  question.  The 
court  concluded,  for  reasons  given  In  the 
opinion,  and  which  need  not  now  be  repeat- 
ed, that  this  stock  was  not  taxed  for  county 
purposes  during  these  years.  Hence,  in  our 
view  of  the  statute  of  1916,  this  stock  could 
not  be  either  taxed,  or  assessed  thereafter, 
by  the  local  officials  of  Sussex  county  under 
authority,  either  of  that,  or  any  other,  act 

The  questions  raised  by  the  petition  to  re- 
hear have  been  given  careful  consideration, 
but  the  coDclusicHis  heretofore  readied  m 
this  case  are  believed  to  be  sound,  and  to 
rest  on  reason  and  authority. 

The  petition  is  denied. 
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Claren<;e  B.  Sperry,  of  Clarksburg,  for  de- 
fendant In  error. 


(Supreme  Goart  of  Appeals  of  West  Virginia. 

March  22,  1921.) 

(8yllahu$  by  the  Court.) 

1.  Lis  pendens  ^=924(4)^0ne  purohasino 
pending  action  of  detinue  is  bound  by  Judo- 
ment  against  itis  vender. 

One  who  purchases  from  a  party  to  a  pend- 
ing action  of  detinue  the  subject-matter  in- 
volved in  the  litigation  takes  it  subject  to  the 
final  disposition  of  the  case,  and  is  bound  by 
the  judgment  that  is  entered  against  the  party 
from  whom  he  derived  title. 

2.  Judgment  ^s>678(l),  682(2)— Binding  os 
privies  as  weli  as  parties;  judginent  in  det- 
inue binding  on  one  subsequentiy  purciiasing 
property. 

A  judgment  rendered  by  a  court  of  compe- 
tent jurisdiction,  after  service  of  process  upon 
the  parties  to  be  affected  thereby,  is  conclusive, 
not  only  upon  those  who  are  actually  parties 
thereto,  but  also  upon  all  who  are  in  privity 
with  them. 

3.  Detinue  ^=:»26— Sheriff's  return  showing 
payment  of  alternative  value  does  not  pre- 
vent recovery  of  property  when  piaintiff  re- 
fuses to  aocept  value. 

In  an  action  of  detinue  to  recover  specific 
property,  a  sheriff's  return  on  a  writ  of  dis- 
tringas, showing  execution  by  taking  the  alter- 
native value  of  the  property,  does  not  preclude 
a  plaintiff,  who  declines  to  accept  such  alter- 
native value,  from  obtaining  the  specific  prop- 
erty under  another  writ  subsequently  issued. 

4.  Detinue  ^=s>26— Plaintiff  not  required  te  ac- 
cept alternative  value  until  reasonable  efforts 
to  obtain  property  have  failed. 

A  plaintiff  in  detinue  is  entitled  to  insist 
on  having  the  specific  property,  if  obtainable, 
and  is  not  required  to  accept  the  alternative 
value  of  the  property  recovered,  on  a  tender 
made  by  the  sheriff,  until  reasonable  efforts  to 
obtain  the  specific  property  have  failed;  bnt 
he  cannot  have  both  the  property  and  its  al- 
ternative value. 

(Additional  ByUahus  by  Editorial  Staff,) 

5.  Detinue  ^sd5— Judgment  may  be  rendered 
for  defendant  entitled  to  possession,  thesgh 
possession  not  obtained  legally. 

In  detinue,  where  it  appeared  that  defend- 
ant was  the  owner  of  the  property  and  justly 
entitled  to  the  possession,  the  court  might 
award  it  to  him,  though  it  appeared  that  he 
obtained  possession  under  an  alias  execution 
on  a  Judgment  in  a  former  suit  given  for  en- 
forcement to  one  not  an  ofllcer  of  the  circuit 
court 

Error  to  Circnlt  Goort,  Harrison  Gonnty. 

Action  by  Mikola  Damecki  against  Joe 
Bills.  Judgment  for  defendant,  and  plaintiff 
brings  error.    AfiSrmed. 

Harvey  W.  Harmer  and  W.  M.  Ck)naway, 
both  of  Olarksburg,  for  plaintiff  In  error. 


LYNCH,  J.  Mikola  Damecki,  plaii^tiff  be- 
low and  in  error  here,  complains  of  a  judg- 
ment for  defendant  In  an  action  of  detinue 
Instituted  by  him  to  re<x)ver  possession  of  a 
Jersey  cow  held  by  the  defendant.  At  the 
time  of  the  Institution  of  the  action*  April 
3,  1919,  plaintiff  filed  the  aflldavlt  and  bond 
required  by  law  as  conditions  precedent  to 
taking  immediate  possession  of  the  property 
claimed,  but  defendant  likewise  gave  the 
bond  authorized  by  statute  and  was  permit- 
ted to  retain  the  proiierty  pending  final  de- 
termination of  the  case.  In  additi(m  to  the 
general  issue  plea,  defendant  tendered  and 
was  permitted  to  file  a  special  plea  setting 
up  the  defense  of  res  adjudlcata,  to  which 
plaintiff  filed  a  special  replication,  followed 
by  defendant's  rejoinder.  On  these  pleadings 
the  case  was  heard  and  determined  by  the 
court  and  Judgment  rendered  for  the  defend- 
ant. 

The  facts  set  forth  by  the  special  plea, 
replication,  and  rejoinder  respecting  the  Is- 
sue of  res  adjudlcata  are  these:  On  October 
25,  1917,  a  year  and  a  half  prior  to  the 
bringing  of  the  present  suit,  defendant  Bills, 
Instituted,  before  a  justice  of  the  peace,  an 
action  of  detinue  against  Melvin  Monroe  to 
recover  possession  of  the  same  cow..  The 
trial  therein  had  resulted  in  a  judgment  for 
plaintiff.  From  that  ruling  Monroe  appeal- 
ed to  the  circmit  court,  and  on  January  27, 
1919,  a  jury  again  found  for  plaintiff.  Bills, 
and  the  court  February  7th,  pronounced 
judgment  In  the  form  usual  in  actions  of 
this  character  and  in  accordance  with  the 
verdict,  to  wit,  that  the  plaintiff  recover  pos- 
session of  the  property,  if  recovery  thereof 
can  be  had,  and,  if  the  property  may  not  be 
had,  then  to  recover  its  value,  fixed  at  $30, 
and  the  costs  of  the  action  amounting  to 
$112.75.  On  the  14th  execution  issued,  fol- 
lowing the  alternative  form  of  the  judgment, 
and  was  placed  in  the  hands  of  a  deputy 
sheriff  for  levy.  Five  days  later  he  returned 
the  execution  with  the  following  indorse- 
ment: 

"The  within  execution  returned  with  S142.75, 
principal  and  costs,  the  within  described  prop- 
erty not  found.  This  the  19th  day  of  February, 
1919.  Robert  McOlung,  Deputy  for  Lloyd  D. 
Griffin,  Sheriff.*' 

Upon  Bills'  refusal  to  aocept  the  money  in 
lieu  of  the  cow,  the  officer  deposited  It  with 
the  clerk  of  the  dr(niit  court,  where,  pre- 
sumably, It  still  remains.  In  the  meantime, 
according  to  the  allegations  of  the  spedal 
plea,  which  are  not  denied  In  this  respect, 
plaintiff  Damecki  '^obtained  possession  of 
said  property  through  an  alleged  purchase 
thereof  subsequent  to  the  Institution  of  said 


e=»For  other  eases  tee  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Dlcests  and  Indexes 


630 


106  SOUTHEASTERN  BEPOBTEB 


(W.Va, 


suit  of  Joe  Bills  against  Melvin  Monroe  be- 
fore B.  E.  Kldd,  justice  of  the  peace,  and 
subsequent  to  the  rendition  of  the  judgment 
in  favor  of  the  said  Joe  Bills  by  the  said 
justice;  and  the  said  purchase,  or  pretend- 
ed purchase,  was  from  the  said  Melvin  Mon- 
roe ♦  ♦  ♦  or  some  other  person  to  whom 
the  said  Monroe  had  sold  or  pretended  to 
have  sold  said  property."  Having  learned 
that  plaintiff  was  in  possession  of  the  cow. 
Bills  caused  a  second  execution  to  issue 
March  28th,  which  he  placed  in  the  hands 
of  B.  M.  Noon,  a  constable,  but  not  an  officer 
of  the  circuit  court,  who  four  days  later  re- 
turned the  cow  to  Bills,  with  the  following 
return: 


4t1 


'Executed  the  within  writ  on  the  Ist  day  of 
April,  li)19,  by  taking  poseession  of  animal,  one 
dark  red  cow,  described  in  said  writ,  and  de- 
livered the  same  personally  into  the  possession 
of  Joe  Bills,  the  party  described  in  said  writ 
as  entitled  thereto"— properly  signed. 

Two  days  thereafter  Dameckl  instituted 
the  present  action. 

[1,2]  The  facts  set  forth  in  the  various 
pleadings  respecting  the  issue  of  res  adjudi- 
cata  are,  in  our  opinion,  preclusive  of  plain- 
tiff's right  to  maintain  this  action.  They 
show  that  some  time  after  the  judgment  for 
Bills  was  rendered  by  the  justice  in  the  case 
of  Bills  against  Monroe  the  latt6r,  directly 
or  indirectly,  sold  or  otherwise  disposed  of 
the  cow  to  plaintiff.  The  exact  date  of  its 
disposition,  however,  does  not  appear,  and 
therefore  we  are  unable  to  determine  wheth- 
er it  was  before  or  after  the  judgment  of 
February  7,  1919,  rendered  by  the  circuit 
court  on  appeal.  If  prior  thereto  and  while 
the  case  was  pending,  plaintiff,  Dameckl, 
purchased  subject  to  the  final  determination 
of  the  cause,  for  the  common-law  doctrine 
of  lis  pendens  has  been  held  in  this  state 
to  apply  to  actions  or  suits  affecting  personal 
property  as  well  as  to  those  concerning  real 
estate.  Osborn  v.  Glasscock,  39  W.  Va.  749, 
20  S.  p.  702;  Dent  v.  Pickens,  59  W.  Va. 
274,  53  S.  B.  154;  Bank  v.  Columbia  Col- 
Uerles  Co.,  75  W.  Va.  309,  84  S.  E.  914.  See, 
also,  Bardln  v.  Bardin.  85  W.  Va.  145,  102 
S.  E.  295,  for  a  general  discussion  of  the 
common-law  doctrine  of  lis  pendens.  On  the 
other  hand,  if  the  cow  was  sold  and  acquired 
after  final  judgment  in  the  former  detinue 
action,  the  determination  of  its  ownership  is 
res  adjudicata  as  to  him.  Claiming,  as  he 
does,  under  and  by  virtue  of  Monroe's  right, 
title,  and  interest,  he  is  in  privity  with  him, 
and  therefore  bound  by  the  adjudication  ad- 
verse to  the  former's  claim.  2  Black  on 
Judgments  (2d  Ed.)  {  549;  1  Freeman  on 
Judgments  (4th  Ed.)  (  162.  See,  also,  Gerber 
Co.  V.  Thompson,  84  W.  Va.  721,  100  S.  E. 
733,  7  A.  L.  B.  157. 

[3.  4]  But,  contends  plaintiff,  because  BUls 
sued  out  an  execution  on  his  former  judg- 
ment, which  the  deputy  sheriff  executed  by 


collecting  the  alternative  value  of  the  cow,, 
he  is  bound  by  such  action  of  the  court's  ofll- 
cer  and  agent,  though  he  did  not  accept  the 
sum  so  collected  and  cannot  now  claim  the 
specific  chattel  itself.  Is  the  prevailing  par* 
ty  in  an  action  of  detinue  this  estopped,  by 
what  an  officer  may  do,  to  continue  his  ef- 
forts to  locate  and  recover  the  specific  sub- 
ject-matter of  the  suit,  to  which  the  verdict 
and  judgment  entitle  him?  That  there  can- 
not, tmder  the  circumstances  obtaining  inr 
this  case,  be  an  affirmative  answer  to  that 
question,  seems  obvious.  Bills  promptly  de- 
clined to  accept  the  alternative  value  of  the 
cow,  and  apparently  used  all  reasonable 
means  to  locate  and  obtain  possession  of  the 
animal  itself.  If  the  successful  litigant  be 
thus  deprived  of  the  right  to  enforce  Ws- 
claim  to  the  specific  property  awarded  him, 
that  affords  the  unsuccessful  claimant  toa 
great  an  opportunity,  by  way  of  concealment 
of  the  chattel  from?  the  levying  officer,  to  com- 
pel the  former  to  accept  an  ascertained 
cash  value,  often  grossly  inadequate  com- 
pensation, instead  of  the  chattel  itself.  The 
action  of  detinue  thus  would  lose  much  of 
its  force  and  value  as  a  proceeding  for  the 
recovery  of  specific  property.  Of  course,  a 
plaintiff  cannot  have  both  the  property  and 
its  value,  but  he  cannot  be  compelled  to  ac- 
cept the  latter  until  he  has  had  reasonable 
opportunity  to  enforce  his  primary  right  Ex 
parte  Vaughan,  168  Ala.  187,  53  South.  270 ;. 
18  C.  J.  1023.  The  specific  chattel  may,  for 
various  reasons,  be  of  infinitely  greater  val- 
ue to  the  successful  claimant  than  the  al- 
ternative value  placed  upon  it  by  court  or 
jury.  The  opinion  in  Ex  parte  Vaughan^ 
dted,  a  case  very  similar  to  this,  contains 
the  following  statement  with  regard  to  en* 
forcement  of  judgments  in  actions  of  det- 
inue: 

"This  return  of  his  [sheriff's],  however,  was 
not  conclusive  upon  the  plaintiff,  so  as  to  pre- 
vent her  from  subsequeDtly  obtaining  the  speci- 
fied property  under  other  appropriate  writs  to- 
be  thereafter  Issued.  Plaintiff  was  not  bound 
to  accept  the  alternative  value  in  lieu  of  the 
specific  property,  and  thereby  satisfy  her  judg- 
ment against  defendant.  •  •  •  The  plaintiff 
is  not  required  in  detinue  suits  to  accept  the 
alternative  value,  if  tendered  by  the  defend- 
ant or  the  sheriff.  She  may  dedine  It,  if  of- 
fered, and  insist  upon  having  the  specific  prop- 
erty if  it  can  be  obtained,  though  she  cannot, 
of  course,  have  both.  It  is  not  for  the  defend- 
ant or  the  sheriff  to  say  whether  the  plaintiff 
shall  have  the  specific  chattel  or  the  alternative 
value  as  fixed  by  the  judgment  in  detinue;  but. 
this  is  a  question  for  plaintiff  to  decide." 

[5]  It  is  contended,  however,  that  the  alias 
execution  was  improperly  given  for  enforce- 
ment to  one  who  was  not  an  officer  of  the 
circuit  court,  and  therefore  that  defendant. 
Bills,  unlawfully  obtained  possession  of  the 
cow  in  question.    However  that  may  be,  the* 
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animal  was  before  the  court  in  the  present 
case  for  such  disposition  as  It  deemed  just 
and  proper  In  the  light  of  the  pleadings.  It 
had  full  control  to  award  it  to  one  or  the 
other  of  the  contestants,  and  it  matters  lit- 
tle how  defendant,  Bills,  obtained  such  pos- 
session, since  he  has  shown  himself  to  be  in 
fact  the  owner  of  the  cow  and  therefore 
justly  entitled  to  possess  it. 

For  the  reasons  assigned,  we  affirm  the 
Judgment. 


<88  W.  Va,  266) 

FINE  et  al.  V.  ZIRKLE  et  ai.    (No.  4068.) 

(Supreme  Court  of  Appc'als  of  West  Virginia. 

March  22,  1921.) 

(SyllahuB  hy  the  Court,) 

<.  Mortgages  ^=»346  —  Trustee  under  deed  by 
Judicial  proceedings  may  remove  impediment 
to  fair  sale. 

It  is  the  right  and  duty  of  a  trustee  in  a 
deed  of  trust  securing  payment  of  a  debt,  be- 
fore selling  the  property  conveyed  by  it,  to 
cause  removal  of  an  impediment  to  a  fair  sale 
thereof,  by  appropriate  judicial  proceedings, 
when  the  circumstances  are  such  as  will  likely 
prevent  realization  of  a  fair  price  therefor,  and 
the  other  interested  parties  have  not  instituted 
such  proceedings'. 

2.  Mortgages  (S=»338— Sale  by  trustee  without 
removing  Impediment  to  fair  sale  may  be  en- 
joined. 

An  attempted  sale  under  such  circumstanc- 
es, without  previous  removal  of  the  impedi- 
ment, will  be  enjoined. 

3.  Mortgages  ^=>346— Facts  held  to  show  Im- 
pediment to  fair  sale  under  Junior  deed  of 
trust. 

Sale  of  property  incnmbered  by  two  deeds 
of  trust,  in  a  suit  to  enforce  judgment  liens 
thereon,  to  which  the  trustee  and  creditor  in 
the  junior  deed  of  trust  were  not  made  parties, 
application  of  the  proceeds  of  the  sale  on  the 
debt  secured  by  the  senior  deed  of  trust,  and  a 
subsequent  conveyance  of  the  property  by  the 
purchaser  to  strangers  to  all  of  the  transac- 
tions, constitute  an  impediment  to  a  fair  sale 
thereof  under  the  junior  deed  of  trust. 

4.  Mortgages  ^=»338  —  Debtor  under  deed  of 
trust  held  proper  party  to  suit  to  enjoin  sale 
thereunder. 

In  such  case  the  debtor  is  a  proper  party 
to  a  suit  instituted  by  the  grantee  in  such  sub- 
sequent conveyance  to  enjoin  a  sale  of  the 
property  under  the  second  deed  of  trust. 

Appeal  from  Circuit  Court,  Jefferson  CJoun- 
ty. 

Suit  by  Reuben  Fine  and  others  against 
John  H.  Zirkle,  trustee,  and  others,  to  en- 
join a  sale  under  a  deed  of  trust.  Decree  for 
complainants,  and  from  an  order  refusing  to 
dissolve  the  injunction,  defendants  appeal. 
Affirmed. 
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A.  C.  Mclntire  and  John  H.  Zirkle,  both 
of  Martinsburg,  for  appellants. 

C.  N.  Campbell,  of  Martinsburg,  for  appel- 
lees. 

POFFENBARGBSt,  J.  The  appellants  in 
this  cause,  one  of  whom  is  a  trustee  in  a  deed 
of  trust  involved  and  the  other  the  trustee 
in  bankruptcy  of  the  creditor  secured  by  that 
deed  of  trust,  undertook  to  sell  and  cause  to 
be  sold  the  property  therein  conveyed,  after  it 
had  been  sold  to  persons  under  whom  the  ap- 
pellees claim,  by  virtue  of  a  decree  in  a  suit 
to  enforce  judgment  liens  against  the  debtor, 
to  which  the  trustee  and  his  cestui  que  trust 
were  not  parties;  and,  on  the  bill  of  the  ap- 
pellees, the  attempted  sale  under  the  deed  of 
trust  was  temporarily  enjoined  and  a  motion 
to  dissolve  the  injunction  overruled.  From 
the  order  refusing  to  dissolve  it,  this  appeal 
was  taken. 

The  property  in  question  is  an  undivided 
one-fourth  of  a  200-acre  farm  situated  in  Jef- 
ferson county,  W.  Va.,  which  was  devised  by 
William  M.  Shepherd,  to  four  of  his  nephews, 
James  H.,  Robert  L.,  Brands  H.,  and  Alex- 
ander V.  Shepherd.  An  undivided  one-half 
interest  therein  was  conveyed  by  Francis  H. 
and  Alexander  V.  Shepherd  to  Qeorge  M. 
Beltzhoover  and  Clarence  Y.  Martin,  trus- 
tees, to  secure  a  $1,200  debt  to  the  Jefferson 
Security  Bank,  a  corporation,  by  a  deed  of 
trust  dated  Septexjiber  30, 1900.  It  is  claimed 
by  the  Shepherds  that  this  debt  was  the  debt 
of  Alexander  V.  Shepherd,  and  that  Francis 
H.  Shepherd  was  his  surety  therefor.  On 
September  1, 1910,  Alexander  V.  Shepherd  ex- 
ecuted a  deed  of  trust  by  which  he  conveyed 
his  undivided  one-fourth  of  the  tract  of  land 
to  John  H.  Zirkle,  trustee,  to  secure  to  the 
National  Commercial  Company,  a  corpora- 
tion, a  debt  amounting  to  $464.71.  Shortly 
after  the  execution  of  that  deed  of  trust  some 
small  judgments  were  recovered  against  the 
jBTantor  therein,  and,  in  December  1910,  O. 
Ferrari,  one  of  the  judgment  creditors,  in- 
stituted a  suit  in  Jefferson  county  for  en- 
forcement of  the  lien  of  his  judgment  on  the 
real  estate  of  Shepherd,  making  the' Jeffer- 
son Security  Bank  and  its  trustees  parties. 
For  some  reason  the  National  Commercial 
Company  and  its  trustee  were  not  made  par- 
ties, although  the  deed  of  trust  seems  to  have 
been  recorded  in  Jefferson  county.  That  suit 
was  prosecuted  to  a  decree  of  sale  under 
which  the  debtor's  cotenants,  James  H.,  Rob- 
ert L.,  and  Francis  H.  Shepherd,  became  the 
purchasers,  at  the  price  of  $1,200,  the  exact 
amount  of  the  debt  of  the  Jefferson  Security 
Bank,  out  of  which  the  costs  and  commis- 
sions were  paid,  and  the  balance,  $1,116,60, 
was  credited  on  that  debt  All  of  the  judg- 
ments seem  to  have  been  paid  by  the  debtor 
or  some  person  for  him  l)efore  tiie  sale,  and 
the  Jefferson  Security  Bank's  debt  was  then 
the  only  one  that  had  been  decreed  to  be  a 
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■len  on  the  property.  By  a  deed  dated  April 
22,  1919,  Frands  H.,  James  H.,  and  Bobert 
L.  Shepherd  ccmveyed  the  entire  200-acre 
tract  of  land  to  the  appellees  Reuben  Fine 
and  O.  V.  Oline  for  and  in  consideration  of 
the  sum  of  $5  and  other  good  and  valuable 
considerations. 

In  1917  the  National  Ckunmerclal  Cknnpany 
became  bankrupt,  and  A.  G.  Mclntire  was  ap- 
pointed its  trustee  in  bankruptcy  in  the  bank* 
ruptcy  proceeding.  At  his  instance  the  trus- 
tee in  the  deed  of  trust  of  September  1,  1910, 
advertised  the  one-fourth  undivided  interest 
of  Alexander  Y.  Shepherd  in  the  200-acre 
tract  of  land  for  sale  at  auction  November 
22,  1919.  Thereupon  the  appellees  herein, 
Reuben  Fine  and  G.  V.  Gline,  purchasers  of 
the  entire  tract  of  land,  instituted  this  suit 
to  enjoin  the  sale,  and  an  injunction  was 
awarded  on  their  bill  November  18,  1919.  A 
motion  to  dissolve  it  was  made  December  10, 
1919,  but  it  was  continued  to  December  18, 
1919.  On  December  10  Zirkle  and  Mclntire, 
trustees,  tendered  their  separate  answers  to 
the  bill.  On  December  18  the  motion  was 
heard  upon  the  papers  previously  filed,  the 
affidavits  of  Reuben  Fine,  James  H.  Shep- 
herd, and  John  H.  Zirkle»  and  the  petition  of 
Alexander  V.  Shepherd,  all  of  whidi  wefe 
then  filed,  and  continued.  On  March  2,  1920, 
it  was  overruled. 

While  there  is  some  conflict  in  the  plead- 
ings and  affidavits  filed  respecting,  the  status 
of  the  National  Gommercial  Company's  debt, 
the  relation  thereto  of  the  trustee,  and  his 
conduct  with  reference  to  said  Judicial  sale, 
there  is  not  much  controversy,  if  any,  re- 
specting the  other  t&cts  herein  stated.  Both 
of  the  answers  of  the  trustees  deny  the  valid* 
ity  of  the  sale  in  so  far  as  it  affects  the 
rights  of  the  National  Commercial  Company 
and  the  trustee  in  its  deed  of  trust,  and  pray 
affirmative  relief.  Both  admit  the  payment 
of  $230  on  account  of  the  National  Commer- 
cial Company's  debt  and  interest.  John  H. 
Zirkle,  trustee,  in  an  affidavit  filed  by  him 
denies  the  averment  of  Alexander  V.  Shep- 
herd's petition  that  accounts  were  assigned 
to  him  as  collateral  security  for  the  balance 
of  the  debt  He  admits  that  certain  accounts 
were  placed  In  his  hands  as  an  attorney  by 
Shepherd  for  collection,  but  denies  that  they 
were  taken  as  collateral  security  for  the  debt 
in  question,  and  also  charges  that  they  were 
practically  worthless. 

It  Is  hardly  necessary  to  observe  that  the 
proceedings  in  the  suit  instituted  by  O.  Fer- 
rari against  Shepherd  and  others  and  the 
sale  made  therein  to  the  brothers  of  the  debt- 
or did  not  extinguish  the  deed  of  trust  in 
favor  of  the  National  Commercial  Company 
nor  the  debt  thereby  secured.  As  to  that 
company  and  the  trustee  in  its  deed  of  trust, 
those  proceedings  and  the  sale  were  admit- 
tedly void.  Being  void  and  not  merely  er- 
roneous, they  do  not  protect  the  app^ees. 
Fine  and  Cline,  in  so  far  as  their  purchase  of 


the  200-acre  tract  of  land  Is  dependent  there- 
on. As  to  the  National  Commercial  Com- 
pany and  its  trustee,  the  court  did  not  ob- 
tain Jurisdiction,  and,  when  there  is  a  lack 
of  Jurisdiction,  a  purchaser  is  not  protected. 
Simmons  v.  Simmons,  86  W.  Va.  25, 100  S.  E. 
743. 

[1, 2]  It  does  not  follow,  however,  that  sale 
may  be  made  under  the  deed  of  trust  in  the 
manner  in  which  it  was  attempted.  Though 
the  Judicial  sale  does  not  extinguish  the  debt 
nor  the  lien,  it  has  created  a  situation  that 
constitutes  an  impediment  to  a  fair  and  Just 
sale  of  the  property.  The  title  has  been  be- 
clouded by  the  Judicial  sale,  to  say  the  least 
There  was  a  prior  deed  of  trust  which  alone 
would  not  have  constituted  such  an  impedi- 
ment George,  Trustee,  v.  Zinn,  57  W.  Va.  15, 
49  S.  E.  904,  110  Am.  St  Rep.  721.  The  sale 
probably  did  not  extinguish  that  deed  of  trust 
nor  the  debt  secured  by  it  By  virtue  of  a  sale 
made  for  satisfaction  of  that  debt  the  ap- 
pellees, who  originally  were  strangers  to  the 
debt  as  well  as  the  land,  claim  title  and 
may  have  at  least  an  equity.  If  they  should 
lose  the  land,  they  may  be  entitled  to  sub- 
rogation to  the  benefit  of  the  prior  deed  of 
trust.  They  have  acquired  some  rights. 
Their  title  is  good  against  A.  V.  Sh^herd 
and  the  Jefferson  Security  Bank.  They  may 
be  able  to  invoke  the  protection  of  the  prior 
deed  of  trust  against  these  appellants.  What 
has  occurred  affords  ground  for  serious 
claims  of  right  in  the  appellees.  As  interest- 
ed parties,  they  are  entitled  to  have  their 
true  status  Judicially  ascertained  and  deter- 
mined before  a  sale  is  made,  not  <mly  that 
they  may  be  the  better  able  to  protect  their 
Interests,  but  also  that  others,  desiring  to 
bid  on  the  property,  may  kn^w  its  legal  sta- 
tus. There  are  few,  if  any,  exceptions  to  the 
rule  that  property  cannot  be  sold  against  the 
will  of  the  owner  or  persons  having  interests 
therein,  under  circumstances  that  are  likely 
to  prevent  a  sale  at  a  fair  and  reasonable 
price.  An  order  of  sale  made  under  such 
conditions  in  a  Judicial  proceeding  is  errone- 
ous, and  one  attempted  under  a  deed  of  trust 
will  be  enjoined.  It  is  the  right  and  duty  of 
the  trustee  in  a  deed  of  trust  to  ifastitute  a 
suit  to  remove  an  impediment  to  a  fair  sale, 
and  obtain  an  adjudication  of  the  rights  of 
the  parties,  before  selling  the  property,  when 
there  is  such  an  impediment,  on  failure  of 
the  other  interested  parties  to  do  so.  George 
V.  Zinn,  cited;  Curry  v.  Hill,  18  W.  Va.  370; 
Lallance  v.  Fisher,  29  W.  Va.  512,  2  S.  E. 
775;  Hogan  v.  Duke,  20  Grat  (Va.)  244; 
Rossett  V.  Fisher,  11  Grat  (Va.)  492. 

[3]  Enough  has  been  indicated  to  make  It 
manifest  that  the  title  to  the  land  involved 
here  as  well  as  the  interests  of  the  parties 
concerned  in  it  directly  and  indirectly  are  se- 
riously embarrassed  and  beclouded  by  the  Ju- 
dicial sale  and  the  subsequent  conveyance?. 
A  Judicial  proceeding  participated  in  by  all 
such  xmrties  is  the  only  means  of  establish- 
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ment  of  tbelr  rights  and  equities  and  extin- 
guishment of  unfounded  claims  and  conten- 
tions, growing  out  of  the  complicated  situ- 
ation, necessary  to  an  unembarrassed  and 
unhampered  sale  of  the  property,  a  sale  un- 
der circumstances  likely  to  bring  a  fair  price. 

It  may  be  that  such  a  sale  could  have  beeti 
made  before  a  sale  was  effected  under  the 
decree  in  the  creditors'  suit,  as  was  suggest- 
ed in  Laidley  v.  Hinchman,  8  W.  Va.  423. 
But  the  sale  made,  payment  of  the  purchase 
money,  distribution  thereof,  conveyance  to 
the  purchasers,  and  their  subsequent  convey- 
ance to  strangers  create  an  entirely  different 
situation  to  which  the  observation  relied  ui>- 
on,  if  sound.  Is  not  applicable. 

[4]  No  reason  for  denial  of  right  in  Alex- 
ander V.  Shepherd  to  make  himself  a  party  to 
this  is  perceived.  As  he  is  the  debtor  and 
claims  to  have  satisfied  the  debt  or  to  have 
assigned  certain  accounts  to  the  creditor,  for 
collection  and  credit  on  the  balance  due,  he 
is  a  necessary  as  well  as  a  proper  party  to 
this  suit  Even  though  he  may  not  be  able 
to  maintain  his  claims  and  contentions,  he  is 
entitled  to  be  heard.  If  this  suit  had  been 
instituted  by  one  of  the  appellants,  as  it 
should  have  been,  failure  to  make  him  a  par^ 
ty  would  have  been  manifest  •  error  in  pro- 
cedure. He  would  have  been  a  necessary 
party,  even  though  he  had  disclosed  nothing 
by  way  of  defense,  because  he  is  interested. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  afSrmed. 


(88  W.  Va.  281) 

COCHRAN  V.  CRAIQ  st  al.    (No.  4175.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1921.) 

(SyUdbms  hv  the  OwH,) 

f.  THat  ^=>89^Motfon  to  strike  out  evidence, 
part  of  which  was  admissible,  properly  denied. 

Motibns  made  in  the  progresa  of  a  trial 
involving  several  issues  to  strike  out  certain 
portions  of  relevant,  material,  and  probative 
evidence,  appreciably  tending  to  maintain  some 
of  the  issues  on  the  j>art  of  the  adverse  party, 
on  the  ground  of  its  insufficiency  for  sudi  par- 
pose,  are  properly  overruled. 

2.  Trial  ^=3>80— Court  cannot  be  required  to 
test  suffldaney  of  evidence  of  opposite  party 
piecemeal. 

A  party,  to  a  trial  before  a  jury  has  no  right 
to  require  the  court  to  pass  upon  or  test  the 
sufficiency  of  the  evidence  of  the  opposite  party 
by  piecemeal,  unless,  perhaps,  in  a  case  in 
which  the  evidence  constituting  the  subject- 
matter  of  the  motion  to  strike  out  or  exclude 
is  the  only  evidence  tending  to  prove  his  op- 
ponent's case  and  is  clearly  insufficient.  Or- 
dinarily, he  can  require  a  judicial  test  of  the 
sufficiency  of  evidence  only  by  a  motion  to  ex- 
clude all  of  it,  a  demurrer  to  evidence,  or  a  mo- 
tion for  a  new  trial,  made  after  verdict. 


3.  Trial  ^=»4 14—1  ntrod action  of  evidence  by 
defendant  waiver  of  errors  la  nverrnllno  no- 
tion to  exclude  plaintiff's  evidence. 

If,  after  the  overruling  of  a  motion  to  ex- 
clude the  plaintiff's  evidence,  interposed  at  the 
conclusion  of  the  introduction  thereof,  the  de- 
fendant introduces  his  evidence,  he  thereby 
waives  the  error  in  the  ruling,  if  any,  and  can- 
not have  a  review  thereof  in  the  appellate 
courL 

4.  Assumpsit,  action  of  ^=:>25— Proof  sustain. 
Ino  substantial  portion  of  estimated  cost  sued 
for  admissible. 

In  an  action  to  recover  a  sum  of  money 
equal  to  what  certain  work  would  have  cost,  if 
performed,  npon  the  hyi^lothesis  of  an  agree- 
ment to  pay  such  sum,  proof  of  a  substantial 
portion  of  such  estimated  cost  is  admissible, 
notwithstanding  its  insufficiency  to  establish 
the  full  or  exact  amount  thereof,  and  the  in- 
ability of  the  plaintiff  to  do  so  by  other  evi- 
dence. 

5.  Pleading  ^=»20— Party  daimlng  alternative 
right  of  recovery  may  assert  both  claims  In 
same  action. 

A  party  claiming  an  alternative  right  of  re- 
covery may  assert  and  prosecute  both  claims 
in  the  same  action,  leaving  it  to  the  court  and 
jury  to  determine  which  he  is  entitled  to,  if 
either,  and  proof  of  one  of  them  constitutes  no 
abandonment  of  the  other. 

6.  Estoppel  #s»83  (3)— Representation  that 
claim  In  action  amounts  to  less  than  that 
sued  for  not  an  estoppel. 

A  representation  that  a  claim  in  action 
amounts  to  a  certain  sum  less  than  that  sued 
for,  not  acted  upon  in  any  way,  is  not  an  estop- 
pel. It  is  mere  evidence  to  be  taken  by  the 
jury  for  what  it  is  worth. 

7.  Contracts  ^=»346 (4 1/2)— Recovery  under 
quantum  meruit  admissible  under  declaration 
oontainino  oommon  counts  as  well  as  speclaJ 
counts. 

If  a  declaration  contains  the  common  counts 
as  well  as  a  special  count  based  upon  an  agree- 
ment therein  alleged,  evidence  tending  to  prove 
a  right  of  recovery  on  a  quantum  meruit  is 
admissible,  notwithistanding  reliance  in  the  trial  • 
upon  evidence  tending  to  prove  the  agreement 
alleged. 

8.  Evidence  ^=»542,  543 (1)^0 pinion  as  to  val- 
ue or  quantity  admissible  If  witness  has  more 
knowledge  of  subject  than  Jurors. 

To  make  the  opinion  of  a  witness  as  tc 
value  or  quantity  admissible  in  evidence,  he 
need  not  be  qualified  in  the  highest  degree,  nor 
in  any  particular  degree.  It  suffices  that  be 
has  more  knowledge  of  the  subject-matter 
than  jurors  ordinarily  have. 

9.  Evidence  <@==>I5I  (2)— Plaintiff  may  testify 
he  would  not  have  made  verbal  contract  if  he 
had  not  understood  It  Imposed  certain  obli- 
gations. 

A  plaintiff  in  an  action  to  recover  on  a  ver- 
bal contract  may  testify  that  he  would  not  have 
made  it  If  he  had  not  understood  it  imposed 
a  certain  obligation  upon  the  defendant. 
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10.  TrIaJ  ^=5>253 (5)— Instructions  authorizing 
Jury  to  Ignore  defendant's  counterclaim  erro- 
neous. 

An  instruction  given  in  an  action  in  which 
the  defendant  has  asserted  a  claim  against  the 
plaintiff  by  way  of  recoupment  or  set-off,  sup- 
ported by  evidence  and  exceeding  the  amount 
of  the  demand  of  the  plaintiff,  in  such  terms  as 
require  a  finding  in  favor  of  the  latter,  if  the 
jury  believe  his  demand  to  be  well  founded,  is 
erroneous  and  presumptively  prejudicial,  be- 
cause it  authorizes  the  jury  to  ignore  the  de- 
fendant's claim  in  arriving  at  their  verdict. 

M.  New  trial  <8=»70— Trial  <9=»I39(I)— Wlien 
evidence  sustains  verdict  for  plaintiff,  direo- 
tlon  of  verdict  for' defendant  and  motion  to 
set  aside  properly  denied. 

When  the  evidence  adduced  in  a  trial,  con- 
sidered as  a  whole,  is  sufficient  to  sustain  a  ver- 
dict for  the  plaintiff,  requests  for  peremptory 
instructions  to  find  for  the  defendant  and  a 
motion  to  set  aside  a  verdict  for  the  plaintiff 
are  properly  denied  and  overruled. 

12.  Logs  and  logging  ^=:>8( I)— Recovery  of 
extra  compensation  under  logging  contract 
because  of  change  In  method  held  proper. 

In  an  action  to  recover  extra  compensanon 
for  work  done  under  a  logg^ing  contract,  upon 
the  theory  of  a  radical  change  in  the  method 
of  doing  the  work,  made  by  the  contractee, 
after  the  commencement  thereof,  imposing  very 
much  greater  cost  of  performance  upon  the 
contractor  than  would  have  been  required  if  the 
work  had  been  done  as  contemplated,  and  a 
modification  of  the  contract  so  as  to  provide  for 
such  compensation,  in  view  of  such  change, 
there  may  be  recovery  of  the  additional  expense 
occasioned  thereby,  if  the  evidence  is  such  as 
warrants  a  finding  that  the  contract  was  made 
and  subsequently  altered  agreeably  to  the  the- 
ory and  claim  of  the  plaintiff,  even  though  there 
was  no  agreement  to  pay  for  such  extra  cost, 
provided  the  declaration  contains  an  appropri- 
ate common  count. 

13.  Logs  and  logging  ^s»8 (5)— Evidence  sns- 
talning  finding  as  basis  for  recovery  of  In- 
creased cost  under  modified  logging  contract. 

If,  in  such  case,  the  contract  was  verbal, 
and  adopted  for  the  purposes  of  the  enterprise, 
subject  to  slight  modifications,  a  prior  written 
contract  made  between  the  parties  for  the  pur- 
poses of  a  like  enterprise  fully  executed  and 
terminated,  by  the  terms  of  which  the  con- 
tractor was  required  to  deliver  the  logs  within 
75  feet  of  railroads  to  be  constructed  by  the 
contractee,  and  under  which,  evidence  adduced 
tends  to  prove,  he  had  constructed  such  rail- 
roads into  the  timber  as  were  reasonably 
necessary  for  convenient  and  economical  stock- 
ing thereof,  and  there  is  evidence  strongly  tend- 
ing to  prove  intent  and  purpose  on  his  part,  at 
the  date  of  the  making  of  the  new  contract, 
to  construct  a  railroad  clearly  necessary  for 
the  purposes  of  the  enterprise,  in  such  sense, 
known  to  the  contractor  at  the  time,  and  his 
subseque'nt  abandonment  thereof,  in  conse- 
quence of  which  the  contractor,  in  the  discharge 
of  his  obligation  to  stock  the  timber,  was  com- 
DPlled  to  log  it  by  a  route  and  to  a  potnt  not 


contemplated,  at  greatly  increased  cost,  the 
jury  are  justified  in  finding  that  the  contract 
imposed  duty  upon  the  contractee  to  build  such 
railroad,  aud  that,  in  accepting  performance  in 
a  manner  different  from  that  contemplated  and 
occasioned  by  his  change  of  plans,  he  incurred 
an  obligation  to  pay  the  resultant  increased 
cost. 

14.  Exceptions,  bill  of  ie=5>20— Paper  held  a  bill 
of  exceptions  sufficient  as  to  form. 

A  paper  bearing  the  style  of  a  case,  en- 
titled  "Defendant's  Bill  of  Exceptions,"  con- 
taining the  evidence  in  such  case,  motions  made 
and  passed  upon,  and  what  purport  to  be  in- 
structions, bearing  the  initials  of  the  trial  judge 
and  notations  of  objections,  rulings,  and  excep- 
tions, and  certified  by  the  judge,  under  the 
style  of  the  case,  as  the  bin  of  exceptions  of 
the  defendants  therein,  and  made  a  part  of  the 
record  of  the  case  by  a  vacation  order,  is  a  suf- 
ficient bin  of  exceptions. 

15.  Exceptions,  bill  of  <S=956( 3) ^Recitals  held 
to  make  Instructions  Incorporated  In  bill  part 
thereof. 

This  recital  in  such  certificate,  **being  the 
exceptions  to  the  rulings  and  actions  of  the 
court  in  the  progress  of  said  trial,  as  shown 
above  and  above  set  out,"  makes  the  instruc- 
tions so  incorporated  in  such  bill  of  exceptions 
parts  thereof. 

Error  to  Clrcnit  CJourt,  Pocahontas  County. 

Action  by  Robert  Cochran  against  George 
F.  Craig  and  others.  Judgment  for  plaintiff, 
and  defendants  bring,  error.  Reversed  and 
remanded. 

W.  A.  Bratton,  of  Marlinton,  and  Price, 
Smith,  Spilman  &  Clay,  of  Charleston,  for 
plaintiffs  in  error. 

F.  R.  HUl  and  L.  M.  McClintic,  both  of 
Marlinton,  for  defendant  in  error. 

POFFENBARGER,  J.  The  Judgment  for 
$8,537.30,  under  review  on  this  writ  of  error, 
was  recovered  in  an  action  of  assumpsit,  as 
part  of  an  amount  claimed  under  an  alleged 
modification  of  a  logging  contract  fully  per- 
formed by  both  parties;  the  work  having 
been  fully  done  and  fully  paid  for,  except  in 
so  far  as  this  claim  has.  been  asserted  upon 
the  theory  of  a  modification  of  the  contract, 
allowing  increased  compensation  to  the  con- 
tractor. In  his  declaration  the  plaintiff  de- 
manded $10,636.84,  and  the  defendants  inter- 
posed a  claim  for  $18,481.48,  by  way  of  re- 
coupment and  set-off.  The  basis  of  this 
counterclaim  is  an  alleged  overpayment  for 
the  work  done  at  the  contract  price.  Nine  of 
the  fifteen  assignments  of  error  are  based 
upon  the  overruling  of  motions  of  the  de- 
fendants to  strike  out  evidence  and  their  ob- 
jections to  admission  of  evidence.  Some  of 
these,  as  well  as  the  thirteenth  and  four- 
teenth assignments,  the  former  based  upon 
the  rejection  of  peremptory  instructions 
asked  for  by  the  defendants  and  the  latter 


^=:»For  other  cases  see  same  topic  and  KEY -NUMBER  in  aU  Key-Numbered  Disests  and  Indexes 


W.Va.) 


COCHKAN  V.  CRAIO 

(106  S.B.) 


635 


upon  the  motion  to  set  aside  the  verdict,  In- 
volve the  sufficiency  of  evidence.  The 
twelfth  relates  to  rulings  upon  instructions 
given. 

For  the  purposes  of  the  stocking  of  the 
timber  involved  here,  which  was  taken  from 
a  3,500-acre  tract  of  land  known  as  the 
•**Clark  and  McCullough  tract,"  aAd  amount- 
ed to  about  33,833,361  feet,  the  parties  ver- 
bally agreed,  April  2,  1915,  or  near  that  date, 
that  a  written  contract  between  them  dated 
April  1,  1912,  under  which  the  plaintiff  had 
stocked  the  remaining  portion  of  timber  on  a 
10,000-acre  tract  owned  by  the  defendants, 
known  as  the  "Hoffman  tract,"  and  lying  on 
the  opposite  side  of  the  Greenbrier  river 
from  the  "Clark  and  McCullough  tract," 
should  govern  and  control  their  rights  and 
•duties  in  the  cutting  and  logging  of  the  tim- 
ber here  involved,  except  in  two  particulars. 
The  written  contract  had  provided  for  pay- 
ment of  $4.75  per  thousand  for  the  spruce 
timber  and  fS  per  thousand  for  the  hard- 
wood timber,  and  it  was  agreed  that  these 
prices  should  be  increased  $1  per  thousand, 
making  the  prices  for  all  of  the  timber  $6 
per  thousand  for  the  hardwood,  $5.75  for  the 
spruce,  and  $4.25  for  the  hemlock ;  the  last- 
named  price  being  that  specified  in  the  writ- 
ten contract.  If  this  verbal  agreement  was 
not  modified  so  as  to  provide  for  extra  com- 
pensation, in  view  of  an  alleged  alteration  of 
the  plans  of  the  defendants,  as  is  claimed  by 
the  plaintiff,  the  logging  was  fully  paid  for 
by  the  defendants,  and  the  transaction  com- 
pleted and  ended  early  in  May,  1917,  by  pay- 
ment of  $4,592.54  to  the  plaintiff. 

Under  the  agreement  thus  made,  it  was 
the  duty  of  the  plaintiff  to  deliver  the  logs 
within  75  feet  of  the  railroad  tracks  as  con- 
structed by  the  defendants.  Before  it  was 
•entered  into,  the  defendants  indicated  the  ex- 
tent and  locations  of  the  railroad  tracks  they 
expected  to  construct.  Lying  along  the 
northwestern  side  of  the  Greenbrier  river, 
the  tract  of  land  was  penetrated  by  four 
small  streams,  hollows,  or  ravines,  known  as 
the  Arbogast,  Reservoir,  Waybright,  and 
First  Run.  Railroads  were  to  be  and  were 
built  up  those  hollows  from  the  main  line 
running  along  the  river.  A  part  of  the  tim- 
ber lay  in  the  head  of  another  hollow  known 
as  Bear  Wallow  hollow,  which  came  to  the 
river  on  an  adjoining  tract  known  as  the 
'*Bogg8  tract,"  The  timber  in  that  hollow 
could  not  be  logged  down  the  hollow  other- 
wise than  by  passing  over  the  Boggs  land. 
No  railroad  was  constructed  up  that  hollow ; 
wherefore  the  timber  therein  was  hauled 
over  the  ridge  and  brought  down  what  is 
known  as  First  Run  hollow.  It  amounted  to 
a  little  over  2,000,000  feet,  and  compensation 
for  the  logging  thereof  is  the  subject-matter 
of  the  alleged  modification  of  the  contract 
and  this  action.  The  plaintiff  contends  his 
•contract  was  made  in  view  of  clearly  mani- 
fest purpose  and  intent  on  the  part  of  the 


defendants  to  obtain  a  right  of  way  through 
the  Boggs  land  and  construct  a  railroad  up 
Bear  Wallow  hollow,  to  which  he  was  to  de- 
liver timber  standing  at  the  head  or  on  the 
side  thereof,  and  that  his  agreement  based 
upon  that  assumption  imposed  duty  upon  the 
defendants  to  construct  it.  He  claims  that 
later  they  attempted  to  obtain  a  right  of  way 
over  the  Boggs  land,  but,  disagreeing  with 
the  owners  thereof  as  to  the  price  of  the 
right  of  way  and  some  timber  they  desired 
to  sell  along  with  it,  this  purpose  was  aban- 
doned, and  that  then  an  agent  of  the  de- 
fendants agreed  with  him  to  pay  for  the 
stocking  of  the  timber  in  that  hollow  a  sum 
equal  to  the  cost  of  the  right  of  way,  con- 
struction of  the  railroad,  and  removal  there- 
of, in  addition  to  the  contract  price,  and, 
further,  that  if  such  sum  did  not  cover  the 
cost  of  such  logging  of  the  timber  he  was  to 
be  allowed  the  entire  cost  thereof.  He  claims 
it  cost  him  $21,179.82,  on  which  he  has  al- 
lowed a  credit  of  $11,849.18,  the  amount  paid 
him  therefor  under  the  contract  at  the  prices 
agreed  upon,  and  that  there  is  a  balance  of 
$9,330.64  due  him,  on  which  he  has  charged 
interest. 

The  defendants  are  partners  doing  busi- 
ness under  the  firm  name  and  style  of  George 
Craig  &  Sons,  and  the  firm  is  composed  of 
George  F.  Craig,  John  A.  Calhoun,  and  A.  J. 
Cadwallader.  For  many  years,  perhaps  from 
the  beginning  of  its  operations,  the  firm's 
timber  business  has  been  managed  by  George 
F.  Craig.  He  claims  to  have  made  the  con- 
tract involved  here  yrlth  the  plaintiff.  On 
the  other  hand,  the  plaintiff  contends  that 
George  C.  Craig,  son  of  George  F.  Craig,  xm- 
der  authority  duly  conferred  upon  him,  or 
under  circumstances  justifying  plaintiff's  re- 
liance upon  his  agency,  made  the  contract 
and  afterwards  modified  It  as  aforesaid.  The 
defendants  deny  the  agency  of  George  0. 
Craig  and  right  in  the  plaintiff  to  rely  upon 
such  agency,  and  also  the  making  of  the  al- 
leged modification  by  George  C  Craig  and 
any  attempt  by  him  to  make  it. 

The  firm's  principal  office  was  In  Phila- 
delphia, in  which  city  George  F.  Craig,  as 
well,  perhaps,  as  the  other  members  thereof, 
resided.  At  their  large  mills  located  in 
Pocahontas  county,  W.  Va.,  a  village  called 
Winterbum  grew  up,  and  they  maintained  an 
office  there.  .  They  employed  a  bookkeeper, 
Arbogast,  a  woods  foreman,  J.  W.  Bratton,  a 
head  sawyer,  Welghtman,  and  others.  From 
1907  until  1914  George  C.  Craig  resided  there, 
and  was  charged  with  certain  duties  in  con- 
nection with  the  logging  and  mill  operations. 
When  he  was  first  stationed  there  he  was  a 
young  man  just  out  of  school,  and  one  of  the 
purposes  in  assigning  him  to  that  position 
was  to  give  him  business  Imowledge  and 
experience.  With  the  acquisition  thereof, 
during  that  period  of  seven  years,  his  au- 
thority may  have  been  considerably  increased 
from  time  to  time.     Nevertheless,  it  is  in- 
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slsted  by  both  himself  and  his  father  that 
his  position  was  thoroughly  subordinate  and 
his  powers  as  agent  very  limited.  They  say 
his  powers  extended  only  to  the  procure- 
ment of  compliance  with  the  contracts  made 
by  his  father  on  behalf  of  the  firm,  and  not 
to  the  making  of  contracts.  In  the  latter 
part  of  the  year  1914  he  discontinued  his  res- 
idence at  Winterbnm,  but  did  not  entirely 
sever  his  connection  with  the  business  car^ 
ried  on  at  that  place.  On  his  departure 
therefrom  his  place  was  taken  by  a  brother 
younger  than  he,  Thomas  R.  Craig. 

At  the  beginning  of  the  transaction  leading 
up  to  the  Clark  and  KcOallough  enterprise 
the  the  firm  did  not  own  the  timber  on  that 
tract,  and  did  not  acquire  title  thereto  until 
some  time  in  April,  1915.  Its  situation  being 
such  that  It  could  be  conveniently  logged  to 
their  Winterbum  mills,  they  began  investi- 
gations respecting  it  in  1914,  according  to 
the  testimony  of  the  plaintiff.  He  finished 
his  contract  for  the  logging  on  the  "Hoffman 
tract**  some  time  in  the  fall  of  1914,  prob- 
ably about  September.  He  swears  that  in 
November  or  December,  1914,  he  and  George 
C.  Craig  and  J.  W.  Bratton  went  over  the 
Clark  and  McCuUough  land  and  made  a 
rough  estimate  of  the  amount  of  timber 
thereon,  for  use  in  the  firm's  deliberations 
upon  the  advisability  of  purchasing  it;  and 
that,  in  connection  therewith,  he  was  asked 
for  the  prices  at  which  he  would  log  the  tim- 
ber by  George  C.  Craig,  and  that,  in  re- 
sponse to  the  inquiry,  he  proposed  to  log  it 
at  the  prices  and  imder  the  arrangement 
hereinbefore  stated.  He  does  not  say  Craig 
agreed  on  that  occasion,  on  behalf  of  the 
firm,  to  pay  the  prices  he  had  named;  but 
admits  that  he  told  him  he  would  report  the 
proposition  to  the  company.  He  denies  that 
there  was  any  further  conversation  or  discus- 
sion with  reference  to  the  contract  George 
F.  Craig  admits  that  the  plaintiff  Bratton 
and  his  son  George  looked  over  the  timber, 
in  a  general  way,  in  1914.  He  also  states 
that  on  previous  occasions  he  had  negotiated 
with  Clark  for  the  purchase  of  the  timber. 
If  the  plaintiff's  proposal  was  made  at  the 
time  stated  by  him,  there  seems  not  to  have 
been  any  further  discussion  of  it  until  about 
April  2,  1915.  Between  those  two  dates  the 
plaintiff  had  assisted  in  making  another  and 
more  thorough  estimate  of  the  timber,  which 
was  rednced  to  writing,  dated  April  1,  1915, 
find  signed  by  him  and  J.  W.  McCuUough  and 
J.  S.  McQuown.  When  it  was  completed  and 
signed  or  was  ready  for  reduction  to  writing, 
he  was  called  to  Philadelphia.  The  title  to 
the  timber  had  not  then  been  acquired,  but 
an  agreement  for  the  purchase  thereof  was 
made  about  that  time.  The  negotiations  had 
so  nearly  approached  consummation  that 
George  F.  Craig  felt  warranted  in  contract- 
ing for  the  logging  of  the  timber.  According 
to  his  own  testimony,  the  contract  he  made 
with  the  plaintiff  was  very  informal.     He 


admits  the  terms  of  the  writt«i  contract  of 
April  1,  1912,  were  not  discussed  in  detail 
He  merely  says  he  contracted  with  the  plain- 
tiff to  cut  and  log  the  timber  on  the  basis  of 
the  contract  of  April  1,  1912,  with  an  in- 
crease of  $1  per  thousand  for  the  hardwood 
and  spruce  timber.  On  the  other  hand,  the 
plaintiff  says  the  terms  and  conditions  of 
the  contract  were  not  discussed  at  all,  and 
that  George  F.  Craig  simply  said  to  him» 
"Start  on  the  job  as  soon  as  you  can;*'  or, 
"Ton  can  start  this  Job  as  soon  as  you  like/' 

George  C.  Craig  admits  that  he  went  over 
the  land  with  the  plaintiff  in  November,  1914^ 
and  took  his  offer  to  do  the  logging  at  the  in- 
creased prices  named  and  communicated  it  to 
his  father.  He  denies,  however,  that  he 
made  the  contract  and  also  that  he  had  any 
authority  to  do  so.  From  what  has  been 
stated,  it  Is  obvious  that  there  Is  very  little 
conflict  in  the  testimony  as  to  the  manner  in 
which  the  contract  was  made.  The  parties 
differ  in  their  testimony  as  to  who  made  it 
on  behalf  of  the  firm,  whether  George  C. 
Craig  or  George  F.  Craig.  In  other  words, 
the  plaintiff's  theory  is  that  George  O.  Craig 
made  it  and  reported  it  to  his  father,  while 
the  defendants  claim  he  simply  took  and  re- 
ported an  offer  which  they,  through  George 
F.  Craig,  accepted,  April  2,  1916. 

Since  there  is  no  controversy  as  to  the 
original  contract,  except  in  so  far  as  the 
plaintiff  claims  it  impliedly  obligated  the  de- 
fendants to  build  the  railroad  up  Bear  Wal- 
low hollow,  the  conflict  in  the  evidence  as  to 
who  made  it  on  behalf  of  the  firm  has  no 
important  bearing  on  anything  other  than  the 
extent  of  the  agency  of  George  C.  Craig.  If 
he  had  power  to  make  it  and  did  so,  he  had 
power  and  authority,  no  doubt,  to  interpret 
and  modify  it  If,  on  the  other  hand,  he 
merely  took  the  plaintiff's  proposition  and 
conmiunicated  it  to  his  father  for  acceptance 
or  rejection,  the  circumstance  does  not  tend 
to  prove  the  agency  imputed. 

There  is  sharp  conflict  in  the  testimony 
of  the  plaintiff  and  George  C.  Craig,  as  to 
what  was  said  and  not  said  concerning  the 
intention  of  the  defendants  to  extend  their 
railroad  up  Bear  Wallow  hollow.  They 
agree  that  they  were  in  that  hollow  and 
looked  over  the  ground  in  November  or  De- 
cember, 1914.  The  plaintiff  says  it  was 
agreed  between  them  that  the  railroad  would 
be  built  up  to  a  point  known  as  the  Jess 
McLaughlin  camp,  and  that  the  land  above 
that  camp  was  too  steep  for  further  exten- 
sion. Craig  says  the  land  was  too  steep 
from  the  mouth  of  the  hollow  up  to  the 
camp.  He  further  says  he  ascertained  the 
grade  by  means  of  a  lock  level,  and  inform- 
ed the  plaintiff  that  the  road  could  not  be 
so  extended.  This  the  latter  flatly  denies, 
saying  no  levels  were  taken,  that  the  grade 
was  not  ascertained,  and  that  it  was  not 
steeper  than  other  places  on  which  roads 
had  been  built  under  the  old  ccmtract    An- 
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other  witoess  swore  Hie  grade  was  not  over 
6  per  cent.,  nor  as  steep  as  other  grades  on 
which  railroads  were  built  under  the  con- 
tract The  plaintiff's  testimony  conflicts  al- 
so with  that  of  George  F.  Craig  as  to  what 
he  said  about  the  building  of  the  road.  The 
latter  says  he  was  on  the  Boggs  land  in 
the  spring  of  1916,  and  then  told  the  plain- 
tiff the  road  would  not  be  built.  This  the 
former  positively  denies.  This  testimony 
conflicts  with  his  son's,  for  it  proves  the 
building  of  the  road  was  contemplated  and 
the  purpose  not  abandoned  until  the  spring 
of  1916.  Moreover,  he  did  not  say  he  de- 
clined to  build  on  account  of  the  grade.  His 
testimony  indicates  a  decision  on  account  of 
the  length  of  the  road.  He  does  not  claim 
to  have  been  in  the  hollow  at  all.  As  a 
document  confirming  his  statement  respect- 
ing the  ccmstruction  of  the  railroad  to  Mc- 
Laughlin camp,  the  plaintiff  relies  upon  a 
letter  from  the  defendant  apparently  writ- 
ten by  George  C.  Craig,  dated  March  8,  1916, 
and  advising  the  plaintiff  of  the  coming  of 
a  contractor  intending  to  bid  on  the  work, 
and  directing  him  to  take  the  contractor  over 
the  route  of  the  proposed  road,  'Including 
the  line  over  the  old  Horton  grade.*'  The 
Horton  grade  was  an  abandoned  railroad 
bed  rimning  along  the  right-hand  side  of 
the  river  and  extending  up  into  the  Boggs 
land,  at  least  as  far  as  the  mouth  of  Bear 
Wallow  hollow.  It  did  not  extend  to  the 
Jess  McLaughlin  camp,  whi(^  was  up  in  the 
hollow.  It  covered  about  half  of  the  dis- 
tance from  the  boundary  between  the  Clark 
and  McOuUough  land  and  the  Boggs  land 
and  the  McLaughlin  camp.  The  probative 
value  of  this  letter  is  denied  in  the  argu- 
ment on  the  ground  that  the  Horton  grade 
did  not  reach  the  camp.  This  circumstance 
does  not  wholly  disprove  its  value.  The  Hor- 
ton grade  went  up  into  the  Boggs  land  and 
beyond  the  Clark  and  McCullough  land. 
There  could  have  been  no  reason  for  exten- 
sion of  the  road  to  the  mouth  of  the  hollow 
other  than  to  make  it  a  means  of  getting 
the  timber  out  of  that  hollow.  The  import 
of  the  letter  is  that  there  was  a  proposed 
road  at  that  time,  and  that  it  extended  over 
the  Horton  grade  and  Into  the  Boggs  land. 
As  to  this,  the  letter  was  general,  and  like- 
ly based  on  the  assumption  of  the  plaintifTs 
knowledge  of  the  meaning  of  the  terms  *'in- 
duding  the  line  over  the  old  Horton  grade/' 
It  meant  whatever  they  had  previously 
agreed  upon  or  discussed  as  that  line. 

The  circumstances  attending  the  negotia- 
tions resulting  in  the  contract  for  the  build- 
ing of  the  railroads  are  relied  upon  by  the 
plaintiff  as  tending  to  prove  intent  and  pur- 
pose on  the  part  of  the  defendants  to  extend 
the  road  to  the  McLaughlin  camp.  They 
were  constructed  by  a  firm  known  as  Notarl- 
anni  &  Aiello,  under  a  contract  dated  April 
3,  1915,  which  did  not  specify  the  locations 
of  the  roads  to  be  built.  It  provided  in 
general  terms  for  the  construction  of  about 


6  miles  of  railroad,  at  $2,000  per  mile  for 
grading  and  $5^5  per  mile  for  track  laying 
and  surfacing.  The  prospective  contractors 
for  this  work  had  gone  over  the  ground  with 
the  plaintilt,  by  direction  of  the  defendant, 
in  March,  1915,  and  among  other  locations 
shown  them  was  the  one  in  question.  Aiello, 
one  of  the  contractors,  says  he  and  the 
plaintiff  went  to  the  camp  and  came  down 
the  hollow  to  the  river,  and  that,  while 
showing  him  that  route,  plaintiff  had  said 
the  railroad  was  to  be  built  there.  Under 
the  contract  of  April  8,  1915,  railroad  was 
built  to  the  extent  of  6.96  miles,  but  it  did 
not  go  to  the  McLaughlin  camp  nor  cover  the 
Horton  grade  beyond  the  boundary  line. 

Aiello  testifies  that  when  they  came  to 
that  line  In  the  construction  of  what  is  called 
the  river  line  railroad,  in  May  or  June, 
1915,  Bratton,  the  woods  foreman,  came  to 
them  and  ordered  them  to  stop  at  that  point, 
saying  they  were  unable  to  secure  a  right 
of  way  through  the  Boggs  land.  George  C. 
Craig  admits  that  tn  May  or  June  of  that 
year  he  saw  one  of  the  owners  of  the  Boggs 
land  and  negotiated  with  him  for  some  tim- 
ber thereon,  not  particularly  for  the  right 
of  way,  and  that  he  saw  him  only  once,  and 
on  the  road  between  Winterburn  and  Frank- 
lin. He  also  admits  that  there  was  some 
correspondence  concerning  the  matter.  The 
plaintiff  says  that  In  June,  1916,  Boggs  and 
George  C.  Craig  had  an  interview  respect- 
ing the  right  of  way,  nt  Winterburn,  and 
that  Craig,  expressing  disgust  at  the  conduct 
of  Boggs,  had  said  he  could  not  do  anything 
with  him,  which  meant,  or  may  have  meant, 
that  he  was  unable  to  obtain  a  right  of  way 
from  him.  Thereupon  the  plaintiff,  according 
to  his  testimony,  proposed  to  put  the  logs 
over  the  ridge,  if  the  defendants  would  give 
him  what  the  railroad  would  cost,  and  Craig 
replied:  "If  you  will  put  them  over  the  hill, 
we  will  pay  you  what  the  railroad  would 
cost,  and  if  It  costs  more,  we  will  pay  you." 
As  has  been  stated,  George  C.  Craig  express- 
ly denies  this,  and,  of  course,  if  the  agree- 
ment was  not  made,  it  was  never  reported 
by  him.  George  F.  Craig  admits  negotia- 
tions with  Boggs  for  the  timber  and  for  a 
right  of  way  prior  to  July,  1915.  He  of- 
fered $600  and  Boggs  wanted  $1,000,  which 
he  was  unwilling  to  pay.  Notwithstanding 
the  failure  thereof  in  May  or  June,  1915, 
while  the  railroad  contractors  were  still 
there,  George  F.  Craig,  as  has  been  stated, 
testifies  that  in  the  spring  of  1916,  after 
their  departure,  he  and  the  plaintiff  and 
Bratton  went  upon  the  Horton  grade  and 
looked  the  ground  over,  and  that  he  then 
and  there  decided  not  to  build  the  road.  The 
railroads  built  were  completed  in  September, 
1915.  As  will  be  observed,  there  is  a  dis- 
crepancy here  in  dates;  the  plaintiff  saying 
his  agreement,  on  failure  to  obtain  the  right 
of  way,  was  made  in  June,  1916,  and  George 
C.  Craig  saying  the  negotiations  for  the 
right  of  way  were  had  and  failed  in  Juno» 
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1915.  Reconciliation  of  this  conflict,  as  well 
as  all  others,  was  a  question  for  the  jury, 
of  course. 

There  is  no  claim  on  the  part  of  the  plain- 
tiff that  his  alleged  agreement  of  modifica- 
tion was  ever  brought  to  the  attention  of 
George  F.  Craig  by  him,  In  any  way,  until 
after  the  completion  of  the  work,  and  the 
latter  denies  that  it  was.  He  spedflcally 
states  that  neither  the  plaintiff  nor  his  son, 
George  C.  Craig,  ever  mentioned  the  matter 
to  him.  It  was  brought  tQ  his  attention^ 
however,  inmiediately  afteu  the  work  was 
completed,  by  a  letter  dated  May  7,  1917, 
acknowledging  receipt  of  a  check  for  the 
balance  due.  In  that  letter  the  plaintiff  said, 
**When  George  C.  Is  at  home  you  can  write 
me  and  I  will  come  over  and  we  can  settle 
the  Run  hauling;"  by  which  he  admittedly 
meant  the  Bear  Wallow  hollow  hauling. 
The  suggestion  of  this  claim,  so  made,  does 
not  seem  to  have  occasioned  any  surprise  on 
the  part  of  the  defendants,  for  on  May  11, 
1917,  plaintiff  was  Invited  to  come,  after 
having  given  a  few  days'  notice  of  the  time 
of  his  arrival.  At  that  time  nothing  was 
said  about  the  counterclaim  of  the  defend- 
ants which  later  became  a  subject  of  nego- 
tiations. Between  that  date  and  February 
20,  1919,  the  date  of  the  rejection  of  the 
plaintiff's  claim,  he  made  two  or  three  trips 
to  Philadelphia  In  an  effort  to  obtain  an 
adjustment  of  the  matter.  Craig  knew  in  a 
general  way  what  the  plaintiff  claimed,  but 
says  he  was  not  Informed  as  to  the  real 
basis  of  it  until  the  occasion  of  the  last  trip. 
Cochran  says  the  Cralgs  were  evasive  and 
avoided  a  settlement.  They  deny  this,  but 
a  jury  might  well  say  they  manifested  no 
purpose  to  allow  his  claim  without  abate- 
ment and  yet  that  they  did  not  reject  lU 
In  December,  1917,  they  Introduced  into  the 
negotiations  their  set-off  or  counterclaim, 
and  from  that  time  both  were  under  consid- 
eration, until  the  puipose  of  the  plaintiff 
to  bring  this  action  became  apparent.  Then 
they  informed  his  attorney  by  letter  that  the 
logging  contract  had  been  closed  and  settled 
in  full  April  30,  1917,  except  as  to  a  charge 
for  a  carload  of  lumber  shipped  to  the  plain- 
tiff May  29,  1917. 

As  matter  tending  to  refute  the  good 
faith  of  the  plaintiff's  claim  and  contradict 
or  negative  the  inferences  arising  in  his  fa- 
vor from  circumstances,  the  defendants  in- 
voke the  monthly  settlements  and  payments, 
and  the  final  settlement  and  payment,  with- 
out mention,  until  the  receipt  of  the  last 
check,  of  the  claim  now  asserted.  Uncer- 
tainty of  the  basis  of  his  claim,  or  lack  of 
full  disclosure  thereof,  is  also  relied  upon. 
George  F.  Craig  swears  he  was  not  Informed 
as  to  the  exact  nature  thereof  until  the  last 
interview  between  them  was  held,  though  he 
admits  he  knew  something  additional  or 
extra  was  claimed  and  discussed.  In  the 
last  interview  he  says   what   the  railroad 


would  have  cost  was  claimed  and  $5,000  or 
$6,000  indicated  as  the  amount  He  admits 
that  he  neither  admitted  nor  rejected  the 
claim  when  asserted,  but  he  says  he  told  the 
plaintiff  he  would  get  the  boys,  including 
plaintiff's  son,  together  and  take  up  the 
proposition  "as  a  whole  and  do  whatever 
was  right  about  it,"  evidently  meaning  both 
claims.  It  is  said  the  claim  for  full  reim- 
bursement for  the  cost  of  taking  the  timber 
out  over  the  ridge,  whether  it  exceed  what 
the  railroad  would  have  cost  or  not,  is  an 
afterthought,  and  was  never  disclosed  until 
this  action  was  commenced.  The  basis  of 
his  claim,  as  set  forth  in  a  letter  written  by 
his  attorney  February  18,  1919,  was  limited 
to  what  the  railroad  would  have  cost 
-  George  C.  Craig  was  clearly  an  agent  of 
the  defendants.  He  was  clothed  with  some 
authority.  As  the  extent  thereof  was  not 
defined  by  any  written  Instrument  and  had 
not  been  otherwise  clearly  stated,  it  depend- 
ed upon  the  facts  and  circumstances  known 
to  the  plaintiff  and  the  defendants.  In  the 
transaction  here  involved  he  was  sent  to 
the  scene  of  the  operations  frequently  and 
upon  important  missions,  and  apparently  had 
considerable  authority,  as  clearly  appears 
from  the  facts  hereinbefore  stated.  He  gave 
the  plaintiff  frequent  and  important  direc- 
tiona  Although  he  had  not  made  any  of 
the  former  contracts  with  the  plaintiff,  he 
had  grown  in  age  and  experience  at  the  time 
of  the  making  of  the  one  here  involved,  and 
had  been  intrusted,  in  later  years,  with  more 
important  matters  than  he  had  formerly 
handled.  If  right  of  recovery  depended  sole- 
ly upon  proof  of  his  actual  or  apparent  au- 
thority, however,  the  evidence  thereof  ad- 
duced and  relied  upon  might  not  be  suflSdent 
to  sustain  a  verdict,  and,  for  that  reason,  it 
might  have  been  the  duty  of  the  court  to 
strike  it  out  upon  the  motions  made  for 
such  relief.  But  the  existence  of  such  au- 
thority as  is  claimed  is  not  the  only  theory 
of  right  of  recovery.  There  is  clear  evidence 
of  acquiescence  by  silence  and  entertainmient 
of  the  claim,  after  knowledge  thereof,  which 
might  justify  a  finding  of  ratification  of  the 
alleged  contract.  If  made  without  authority. 
Then  there  is  still  another  theory  of  right  of 
recovery,  yet  to  be  mentioned.  As  they  are  in 
the  case  and  were  before  the  jury,  and  the 
facts  and  circumstances  relied  upon  as  proof 
of  actual  or  apparent  authority  In  George  C. 
Craig  constitute  some  evidence  thereof,  the 
court  properly  overruled  the  motions  made 
to  eliminate  that  and  much  other  evidence 
pertaining  to  the  claim,  and  apparently  de- 
pendent upon  the  agency,  such  as  what  the 
railroad  would  have  cost,  the  cost  of  logging 
the  timber  over  the  ridge,  and  the  making  of 
the  alleged  agreement  of  modification. 

[1,2]  Evidence  cannot  be  struck  out  on 
the  ground  of  slightnesa  of  its  probative 
value,  unless  elimination  thereof  Is  decisive 
of  the  whole  case.    The  trial  court  cannot  be 
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required,  In  the  progress  of  a  trial,  to  stop  f  ed  to  only  $4,000  or  $5,000,  if  nfttde.    It  was 


and  weigh  and  pass  upon  the  evidence  piece- 
meal, or  reject  certain  portions  thereof  on 
the  ground  of  insufficiency,  if  It  is  relevant, 
material,  and  appreciably  probative.  State 
V.  aifford,  59  W.  Va.  1,  19,  23,  52  S.  B.  981. 
Such  procedure  would  introduce  Insufferable 
delays  and  confusion,  endanger  the  rights  of 
the  parties,  and  likely  invade  the  province 
of  the  Jury.  Parties  to  actions  of  this  class 
ane  entitled  to  have  their  cases  tried  by  Juries 
and  to  have  all  relevant  and  probative  evi- 
dence passed  upon  by  the  Juries  in  the  first 
instance.  Presumptively,  the  Jury  will  proper- 
ly weigh  and  dispose  of  the  evidence,  wheth- 
er heavy  or  light.  The  function  of  the  court 
in  the  test  of  the  sufficiency  of  evidence  in- 
tervenes after  verdict,  or  upon  a  motion  to 
strike  out  all  of  it  before  verdict,  or  upon  a 
demurrer  to  the  evidence  upon  the  theory  of 
Its  insufficiency  as  a  whole,  not  insufficiency 
of  mere  scraps  or  parts  thereof.  Such  elim- 
ination of  clearly  insufficient  evidence  might 
not  be  reversible  error  under  all  circum- 
stances, but  a  party  cannot  require  it. 

[S]  Tlie  overruling  of  a  motion  to  strike 
out  all  of  the  plaintiff's  evidence,  made  at  the 
conclusion  thereof,  is  assigned  as  error,  as 
the  defendants  afterward  introduced  their 
evidence,  they  waived  the  error  in  the  over- 
ruling of  the  motion,  if  any.  Trump  v.  Tide- 
water, etc.,  Co.,  46  W.  Va.  238,  32  S.  E.  1035 ; 
Core  V.  Ohio  River  R.  Co.,  38  W.  Va.  456, 
IS  S.  E.  596. 

[4-1]  Evidence  of  what  it  would  have  cost 
to  build  the  railroad  in  question  was  ob- 
jected to  on  the  ground  of  insufficiency,  aban- 
donment of  right  to  recover  on  that  basis, 
possibility  that  such  cost  might  have  ex- 
ceeded the  cost  of  the  work,  and  representa- 
tion that  the  claim  was  for  only  $4,000  or 
$5,000.  The  objection  was  properly  over- 
ruled. The  contract  price  per  mile  of  the 
road  built,  except  as  to  bridges,  the  length 
of  the  road,  and  a  substantial  increase  in 
wages  and  the  cost  of  materials  between 
1915  and  1916  were  proved.  Though  tliia 
evidence  did  not  fix  a  tleflnite  sum  as  the 
cost,  it  reasonably  and  fairly  proved  a  large 
sum  of  money  entering  into  the  cost,  and 
the  plaintiff  could  not  be  denied  right  of  recov- 
ery on  the  ground  of  inability  to  prove  the 
entire  or  exact  amount  thereof,  If  he  made 
good  his  claim  of  a  contract.  It  is  inunateri- 
al  that  what  the  ra41road  would  have  cost 
might  have  exceeded  the  cost  of  the  logging. 
If  the  contract  was  made  as  claimed,  the 
plaintiff  was  entitled  to  recover  it,  neverthe- 
less. There  was  no  abandonment  of  this  claim. 
Assertion  of  the  alternative  claim  is  not  in- 
consistent with  adherence  to  it,  if  that  would 
be  material.  The  law  does  not  compel  a 
plaintiff  to  elect  at  his  peril  between  alter- 
native claims.  He  may  assert  both,  leaving 
it  to  the  Jury  or  court  to  say  which  he  is 
entitled  to.  There  is  no  element  of  estoppel 
in  the  representation  that  the  claim  amount- 


not  acted  upon  in  any  way  to  the  detri- 
ment of  the  defendants.  As  mere  evidence, 
it  was  to  be  weighed  by  the  Jury  with  all 
the  other  evidence. 

[7]  An  objection  to  evidence  of  the  addi- 
tional cost  of  logging  the  timber  over  the 
hill,  on  the  ground  of  lack  of  a  claim  of 
right  to  recover  on  a  quantiun  meruit,  over- 
looks the  presence  of  the  common  counts  in 
the  declaration  and  the  legal  proposition 
that  deviation  from  the  contract  admittedly 
made  by  an  alteration  of  the  character  of 
the  work  after  it  was  made,  greatly  increas- 
ing the  cost  thereof,  may  have  conferred 
right  of  recovery  on  that  basis.  Besides  the 
evidence  tending  to  prove  the  alleged  modi- 
fication of  the  contract,  there  is  an  abun- 
dance of  evidence  tending  to  prove  the  Ad- 
mitted contract  was  entered  into  upon  a 
representation  of  purpose  and  intent  to 
build  the  railroad  in  question,  and  in  reli- 
ance upon  previous  interpretation  of  the 
adopted  written  contract  as  to  the  duty  of 
the  defendants  respecting  the  building  of  rail- 
roads thereunder.  It  suffices  at  this  stage 
of  the  opinion  to  note  the  presence  of  sudi 
evidence.  The  question  of  its  sufficiency 
comes  up  later. 

[8]  Aiello's  opinion  that  the  cost  of  build- 
ing the  road  in  1916  would  have  been  50  per 
cent,  or  '60  per  cent,  more  than  in  1915, 
was  clearly  admissible,  notwithstanding  he 
had  done  no  construction  work  in  West  Vir^ 
ginia  in  1916.  That  circumstance  went  to 
its  weight,  not  Its  admissibility.  As  a  con- 
tractor, he  was  familiar  with  general  com- 
mercial and  industrial  conditions.  A  witness 
need  not  be  qualified  In  the  highest  degree, 
nor  in  any  particular  degree,  to  make  his 
opinion  on  a  question  of  value  or  quantity 
admissible.  Oomstock  v.  Droney  Lumber 
Co.,  69  W.  Va.  100,  71  S.  E.  255.  It  suffices 
that  he  has  some  peculiar  qualification,  more 
knowledge  of  the  subject  than  jurors  are 
supposed  ordinarily  to  have. 

[•]  Nor  was  the  plaintiff's  statement  that 
he  would  not  have  taken  the  contract  at  the 
prices  agreed  upon  if  he  had  not  understood 
the  road  was  to  be  built  inadmissible. 
Though  in  the  nature  of  self-serving  evi- 
dence, it  was  not  an  extrajudicial  declara- 
tion. It  is  part  of  his  testimony,  laying  em- 
phasis upon  what  he  claims  to  have  been  a 
part  of  his  contract.  It  deals  with  his  un- 
derstanding of  it,  his  intention  and  purpose. 
No  rule  forbidding  such  evidence  has  been 
adverted  to  in  argument,  and  we  have  dis- 
covered none. 

[14,16]  Coming  now  to  the  rulings  on  in- 
structions, it  is  necessary  first  to  dispose  of 
a  contention  on  the  part  of  the  defendant 
tn  error  that  the  instructions  were  not  made 
part  of  the  bill  of  exceptions.  Indeed,  it  is 
insisted  upon  highly  technical  and  unsub- 
stantial grounds  that  there  is  no  bill  of 
exceptions.    It  would  subserve  no  good  pur- 
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pose  to  analyse  and  refate  tbis  argument 
by  demonstration  and  authority.  A  paper 
containing  all  of  the  evidence,  motions,  rul- 
ings thereon,  and  the  instructions,  and 
styled  "Defendant's  Bill  of  Exceptions,"  was 
certified  by  the  trial  Judge  as  a  bill  of  excep- 
tions, and  a  vacation  order  makes  it  a  part 
of  the  record.  That  is  sufilcient.  In  that  pa- 
per the  Instructions  are  copied,  with  the  ob- 
jections, exceptions,  rulings,  and  the  initials 
of  the  Judge  written  on  them.  These  are  re- 
ferred to  in  the  Judge's  certificate  in  these 
words:  *'Belng  the  exceptions  to  the  rulings 
and  actions  of  the  court  in  the  progress  of 
tht;  trial,  as  shown  above  and  above  set  out" 
These  words  refer  to  everything  that  pre- 
cedes them,  In  so  far  as  they  are  applicable, 
and  they  are  obviously  applicable  to  the 
indorsements  on  the  instructions  copied  in 
the  paper.  Those  indorsements  record  ob- 
jections, rulings,  and  exceptions. 

[11]  The  correctness  of  only  one  of  the  two 
instructions  given  for  the  plaintiif  is  ques- 
tioned. It  submitted  to  the  Jury  the  ques- 
tion of  George  O.  Craig's  agency  and  the  is- 
sue as  to  whether  he  had  made  the  alleged 
agreement  and  directed  them.  In  the  event 
of  their  finding  for  the  plaintiif  on  those 
issues,  to  return  a  verdict  in  his  favor  and 
assess  his  damages  at  such  sum  as  the  evi- 
dence, in  their  opinion,  warranted,  but  not 
to  exceed  the  amount  daimed  in  the  declara- 
tion. It  was  a  binding  instruction  and  whol- 
ly ignored  the  issue  as  to  the  claims  assert- 
ed by  the  defendants  by  way  of  recoupment 
and  set-off.  The  evidence  adduced  in  sup- 
port of  these  claims  had  a  clear  tend^icy 
to  sustain  them.  Whether  they  were  valid 
was  a  question  for  the  Jury  in  the  first  in- 
stance, as  were  all  other  issues  in  the  case. 
The  defendants  claim  the  amount  of  lumber 
sawed  from  the  logs  should  have  exceeded  the 
quantity  indicated  by  the  scale  under  Scrib- 
ner's  Rule,  by  from  10  per  cent  to  16  per 
cent,  and  adduced  evidence  that  it  had  done 
80  in  the  timber  taken  from  the  Hoffman  land. 
Plaintiff's  attention  was  repeatedly  directed 
to  the  fact  that  his  scale  was  running  too 
high  during  the  progress  of  the  work.  Ac- 
cording to  the  evidence  of  the  defendants, 
the  lumber  realized  from  the  timber  stocked 
by  the  plaintiff  from  the  Clark  and  McCul- 
lough  land  did  not  overrun  the  scale  at  all. 
In  resistance  of  this  claim,  the  plaintiff  as- 
sailed the  correctness  of  the  scale  of  the 
timber  from  the  Hoflbnan  land,  and  charged 
that  quontities  of  timber  had  l)een  left  in 
the  woods  along  the  railroads  and  that  logs 
had  been  lost  from  the  mill  i>ond  or  dam  by 
reason  of  a  flood  in  the  river.  In  view  of 
this  evidence  pro  and  con,  neither  court  nor 
Jury  could  properly  ignore  the  issue. 

If  we  could  say  that  plaintiff  had  clear 
right  to  recover  on  the  claim  set  up  by  him, 
that  would  not  preclude  the  possibility  of 
richt  in  the  defendants  to  part  or  all  of  their 
claim  asserted  against  hlm«    Nor  can  it  be 


said  the  instruction  did  not  literally  requhre 
a  verdict  for  the  plaintiff  on  the  whole  case, 
if  the  Jury  were  satisfied  of  the  agency  of 
George  C.  Craig  and  the  making  of  the  al- 
leged agreement,  and  that  necessarily  pre- 
cluded allowance  of  a  large  part  of  the  claim 
of  the  defendants,  which  was  nearly  douUe 
that  of  the  plaintiff.  It  was  not  in  terms 
limited  to  the  plaintlfiT's  claim.  In  express 
terms,  it  hypothetically  required  a  finding 
for  the  plaintiff  on  the  whole  case,  but  the 
vice  of  it  was  its  failure  to  exclude  the  claim 
of  the  defendants  in  the  hypothetical  state- 
ment If  the  set-off  was  valid  in  toto,  there 
could  have  been  no  verdict  for  the  plaintiff. 

[101  Such  an  instruction  is  erroneous  and 
presumptively  prejudicial.  Wiggin  v.  Mai«h 
Lumber  Co.,  77  W.  Va,  7,  87  S.  B.  194 ;  Stuck 
V.  K.  &  M.  R.  Co.,  78  W.  Va.  490,  89  S.  B. 
280;  Snider  v.  Robinett  78  W.  Va.  88,  88 
S.  E.  699;  Petry  v.  Cabin  Creek,  eta,  Co., 
77  W.  Va.  654,  88  S.  B.  106.  It  is  not  Justi- 
fied by  the  principle  or  rule  enunciated  in 
Leros  v.  Parker,  79  W.  Va.  700,  91  S.  B. 
660.  In  that  case,  the  Instructions  submit- 
ted conflicting  contentions  to  the  Jury,  hy- 
pothetically. Inconsistency  in  the  theories 
advanced  In  them  was  relied  upon  as  vitiat- 
ing them.  HIere  only  one  side  has  been  sub- 
mitted by  a  binding  instruction  whidi  com- 
pletely ignores  one  of  the  defenses. 

[12,13]  Exceptions  were  taken  to  the  re- 
fusal of  two  instructions  offered  by  the  de- 
fendant each  of  which  would  have  directed 
the  Jury  to  find  against  the  plaintiff,  if  giv- 
en. They  were  properly  refused.  The  con- 
tract as  originally  made  between  fhe  par- 
ties was  thoroughly  informal.  It  verbally 
adopted  the  terms  and  provisions  of  a  pre- 
vious written  contract  between  them,  with 
two  modifications  as  to  prices.  Under  that 
contract  according  to  direct  and  positive 
evidence,  railroads  had  been  built  by  the  de- 
fendnnts  to  such  extent  and  In  such  mannn* 
as  to  bring  them  within  reasonably  conven- 
ient readi  of  the  timber,  when  it  was  prac- 
ticable to  do  so.  As  previously  construed,  it 
required  the  buildihg  of  a  railroad  up  the 
hollow  in  question.  For  about  half  of  tiie 
distance  the  grade  was  clearly  not  too  steep, 
for  a  railroad  had  been  operated  on  it.  As 
to  the  balance  of  the  distance,  there  is  dear 
and  positive  evidence  that  the  grade  was  not 
too  steep.  The  Jury  could  have  found  It 
was  not  They  could  have  found,  also,  that 
when  the  plaintiff's  offer  to  do  the  work  was 
made  and  accepted,  whether  accepted  by 
George  C.  Craig  or  his  father,  construction 
of  the  road  was  contemplated.  There  is  no 
pretence  that  intention  to  build  It  was  abau- 
doned  earlier  than  the  month  of  June,  1915, 
two  months  after  the  ccmtract  was  made. 
The  plaintiff  Bratton  and  George  C.  Craig 
had  examined  the  location  in  1914.  In  March. 
1916,  he  had  been  directed  to  take  the  pro- 
spective contractors  over  it  and  he  did  so. 
Within  a  few  days  afterward  the  verbal  oon- 
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tract  was  made,  and  It  was  silent  as  to  the  [  City  v.  Smitli,  104  Fed.  457,  43  C.  O.  A.  6S7. 


/x)nstnictton  of  that  railroad  as  it  was  re- 
specting the  others.  Presuinptiyely,  the  de- 
fendants knew  the  plaintiff  was  basing  his 
contract  on  his  belief  that  they  would  build 
that  road,  and  the  Jury  could  say  they  in- 
tended to  accept  the  offer  as  he  made  it. 
He  knew  how  the  former  contract  had  been 
interpreted  and  executed  in.  rei^ect  of  the 
furnishing  of  railrond  facilities,  and  had  no 
reason  to  suspect  that  a  different  interpre- 
tation would  be  put  upon  it,  or  that  it  would 
be  performed  In  a  different  manner.  It  is 
conceded  that  George  C.  Craig  had  super- 
vising or  administratiTe  authority  within  the 
contracts  made  by  his  father.  It  was  his 
business  to  require  compliance  therewith: 
That  authority  apparently,  if  not  actually, 
included  power  to  interpret  provisionally, 
if  not  absolutely,  the  contracts  In  force  and 
effect  between  the  parties.  Considered  in  the 
light  of  previous  experience  under  the  logging 
contract  it  could  have  been  treated  by  the 
jury  as  dear  Justification  of  plaintiff's  re- 
liance upon  George  C.  Craig's  repres^ita- 
tion  that  the  road  In  question  would  be 
constructed.  It  is  immaterial  that  only 
'^about  six  miles"  of  road  was  contracted  for. 
The  plaintiff  was  no  party  to  that  contract 
Nor  does  it  matter  that  nearly  seven  miles 
was  built.  Silence  of  the  lo^ng  contract 
as  to  what  roads  should  be  constructed  and 
where  is  not  conclusive.  It  impHed  that 
there  should  be  railroads  constructed  by 
the  defendants.  Reason  would  suggest  that 
it  further  implied  an  obligation  to  construct 
such  roads  as  were  reasonably  necessary  to 
convenient  and  economic  logging  of  the  tim- 
ber, when  practicable.  There  is  evidence 
that  it  was  so  construed  (n  the  stocking  of 
the  timber  from  the  HofTman  land.  It 
would  be  as  easy  in  logic  and  law  to  ab- 
solve the  defendants  from  duty  to  build  any 
railroads  at  all  as  to  relieve  them  from  rea- 
sonable duty  in  that  respect  In  view  of  all 
this,  it  is  obvious  that  the  jury  was  jiistifled 
in  finding,  or  could  have  found,  that  the  con- 
tract, as  made,  provided  for  constructlcm  of 
the  railroad  in  question. 

The  material  alteration  made  in  their 
plans  by  the  defendants,  necessitating  depar- 
ture from  the  contract  by  the  plaintiff,  if  so 
made,  at  great  additional  expense  to  him, 
imposed  up(m  the  former  the  legal  duty  of 
compensating  him  for  his  additional  outlay 
in  the  execution  of  his  contract  as  altered 
in  performance  by  reason  of  their  change  of 
plans.  Puccy  v.  Coal  &  Coke  Ry.  Co.,  75 
W.  Va.  134,  83  S.  E.  .301 ;  Henderson  Bridge 
Co.  V.  McGrath,  134  U.  S.  260,  10  Sup.  Ct. 
730,  83  I-.  Ed.  934;  Wood  v.  Ft  Wayne,  119 
U.  S.  312,  7  Sup.  Ct  219,  30  L.  Ed.  416; 
Wolff  V.  McGavock,  29  Wis.  290;   Salt  Lako 
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Having  thus  demonstrated  the  propriety 
of  the  rejection  of  the  peremptory  instruc- 
tions asked  for  and  the  overruling  of  the 
motion  for  a  new  trial,  we  deem  It  unneces- 
sary to  inquire  whether  these  rulings  can  be 
justified  upon  any  other  ground,  such  as  the 
validity  of  the  alleged  agreement  of  modi- 
fication or  ratification  thereof  as  an  unau- 
thorized agreement  by  silence  or  acquies- 
cence after  knowledge..  On  these  issues  there 
may  be  additional  or  different  evidence  on 
the  new  trial  to  be  awarded,  and  the  latter 
has  not  been  very  fully  developed.  While 
George  F.  Craig  knew  the  plaintiff  claimed 
extra  compensation,  it  does  not  appear  just 
when  he  was  advised  that  the  claim  was  bas- 
ed upon  the  alleged  special  agreement  there- 
for. Ratification  of  an  unauthorized  agree- 
ment by  conduct  can  be  effected  only  aft- 
er full  knowledge  of  the  facts.  Thompson  v. 
Laboringman's  Manufacturing  Co.,  60  W.  Va. 
42,  51,  68  S.  E.  906,  6  K  R.  A.  (N.  S.)  811. 
There  was  no  duty  on  the  part  of  the  defend- 
ants either  to  affirm,  deny,  or  waive  au- 
thority in  George  C.  Craig  to  make  the  al- 
leged agreement  until  they  knew  he  hati 
made  It  or  a  claim  of  liability  was  asserted 
thereon. 

Failure  to  invoke  the  legal  principle  upon 
which  the  rejection  of  the  peremptory  in- 
structions and  the  denial  of  a  new  trial  are 
sustained  and  reliance  upon  other  proposi- 
tions does  not  preclude  application  thereof. 
Litigation  is  not,  and  ought  not  to  be  re- 
garded as,  a  contest  presided  over  by  the 
court  and  determinable  by  the  skill  of  the 
actors,  as  in  the  case  of  a  game.  A  correct 
ruling  based  upon  a  wrong  or  untenable  rea- 
son should  always  be  upheld,  and  when  the 
rights  of  the  parties  have  been  dealt  with 
and  results  declared  upon  inapplicable  legal 
principles,  so  as  to  work  deprivation  of  right 
or  infliction  of  wrongs,  the  reviewing  court, 
on  discovery  thereof,  should  correct  the  pro- 
cedure and  either  adjudge  the  rights  of  the 
parties  upon  correct  principles  or  remand 
the  cause,  with  directions  to  the  trial  court 
for  procedure  agreeable  to  such  principles, 
unless  some  insuperable  obstacle  to  such  ac- 
tion has  intervened,  and  that  la  our  prac- 
tice. 

In  our  opinion,  the  conclusions  here  stated 
cover  and  dispose  of  all  the  assignments  of 
error  that  have  been  relied  upon  in  argu- 
ment and  sufllciently  defiine  the  principles 
Involved  for  the  purposes  of  further  proce- 
dure. 

For  the  error  in  the  giving  of  plaintiff's 
instruction  No.  2,  the  Judgment  will  be  ps- 
tersed,  Hie  verdict  set  aside,  and*  the  case 
remanded  for  a  new  trial. 
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STATE  V.   KNOSKY.    (No.  4159.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  25, 1921.) 

(Syllahus  by  the  Court,) 

1.  Intoxicating  liquors  <e=>IS— State  legislation 
enforced  though  additional  offenses  and  pun- 
ishments created  thereby. 

The  general  prohibition  law  enacted  by  Con- 
gress does  not  provide  an  exclusive  remedy  for 
the  enforcement  of  the  provisions  of  the  eigh- 
teenth amendment  to  the  Constitution  of  the 
United  States*  By  the  very  terms  of  that 
amendment,  not  only  Congress,  but  the  several 
states,  are  given  power  to  enforce  its  provi- 
.sions  against  the  sale  or  manufacture  of  intox- 
icating liquor,  and  any  state  legislation  in  aid 
of  that  general  purpose  will  be  enforced,  not- 
withstanding offenses  may  be  created  and  pun- 
ishments provided  in  addition  to  those  offenses 
created  and  punishments  prescribed  by  the  gen- 
eral prohibition  law  enacted  by  Congress. 

2.  Criminal  law  ^s>l 2 1 3  — Intoxicating  liquors 
^=>242— State  law  prohibiting  manufaoture 
held  not  to  impose  excessive,  oniel,  or  unusual 
punishment. 

Section  37  of  chapter  108  of  the  Acts  of 
1919  docs  not  prescribe  punishment  out  of  pro- 
portion to  the  character  and  degree  of  the  of- 
fense therein  mentioned,  or  cruel  or  unusual 
punishment,  in  violation  of  section  5  of  article 
3  of  the  Constitution  of  this  state. 


3.  Intoxicating  liquors  ^=>I37— Deaert,  seclud- 
ed, hidden,  or  solitary  "piaoe^'  held  to  refer 
to  immediate  vioinlty  wherein  lllloit  still  op- 
erated. 

The  language  "any  desert,  secluded,  hidden, 
secret  or  solitary  place,"  used  in  section  37  of 
chapter  108  of  the  Acts  of  1919  in  defining  what 
shall  constitute  a  moonshine  still,  is  not  used 
to  indicate  the  exact  apartment  or  room  in 
which  the  operations  are  carried  on,  but  as  re- 
ferring to  the  immediate  vicinity,  region,  or  lo- 
cality in  which  such  still  is  operated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Place.] 

4.  Intoxicating  liquors  ^s»l37^ Operation  of 
still  In  defendant's  own  home  In  sottled  com- 
munity  held  not  operation  of  moonshine  still. 

One  operating  a  still  for  the  manufacture 
of  intoxicating  liquors  upon  the  stove  in  the 
kitchen  of  his  own  home,  in  a  settled  commu- 
tiity  close  to  a  public  road,  is  not  guilty  of  op- 
crating  a  moonshine  still  under  the  provisions 
of  section  37  of  chapter  108  of  the  Acts  of 
1919,  but  is  guilty  under  section  8  of  that  act 

Lynch,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hancock 
County. 

Frank  Knosky  was  convicted  of  having 
in  his  possession  and  operating  a  moonshine 
still,  and  he  appeals.  Reversed  and  re- 
manded. 

J.  B.  Levy,  of  Weirton,  and  B.  A.  Hart,  of 
New  Cumberland,  for  plaintiff  in  error. 


E.  T.  England,  Atty.  Gen.,  B.  A.  Bless- 
ing, Asst  Atty.  Gen.,  and  Jno.  T.  Simms,  of 
Charleston,  tor  the  State. 

RITZ,  P.  The  defendant  was  Indicted, 
tried,  and  convicted  under  the  provisions  of 
section  87  of  chapter  108  of  the  Acts  of  1919, 
for  having  in  his  possession  and  operating 
a  moonshine  still,  and  .was  sentenced  to  con- 
finement in  the  penitentiary  for  a  term  of 
two  years,  and  to  pay  a  fine  of  $300. 

It  appears  from  the  evidence  that  the 
sheriff  of  Hancock  county  had  information 
that  the  defendant  was  engaged  in  the  un- 
lawful manufacture  of  intoxicating  liquors, 
and  with  a  view  of  investigating  the  com- 
'plaints  he,  with  one  or  more  of  his  deputies, 
went  to  the  residence  of  the  defendant.  It 
appears  that  the  defendant  resided  with  his 
family,  consisting  of  himself,  his  wife,  and 
four  children,  in  a  small  house  on  a  farm 
containing  about  140  acres,  the  house  being, 
according  to  the  witnesses,  from  300  to  600 
feet  from  the  public  road  which  passes  the 
place.  The  defendant  rented  this  house  and 
farm  from  the  owner,  who  reserved  a  room  in 
the  same  for  his  own  use,  which  was  at  the 
time  being  occupied  by  him.  When  the  sher- 
tiff  approached  the  house  from  the  road,  be 
saw  two  men  leaving  the  same  from  the  op- 
posite side,  and  when  he  and  his  deputies 
reached  the  house  and  entered  the  kitchen  of 
the  same  they  discovered  therein  a  still,  such 
as  is  used  for  the  manufacture  of  spirituous 
liquors,  sitting  on  the  stove  in  the  defendant's 
kitchen  in  full  operati<Mi.  They  also  found 
a  keg  of  manufactured  liquor  In  an  adjoining 
room  and  a  gallon  Jug  of  the  same  liquor 
about  two-thirds  full,  as  well  as  a  large 
amount  of  raisin  mash  ready  to  be  used  in 
the  process  of  manufacture.  The  sheriff  tes- 
tified that  he  made  an  Inspection  of  the  liq- 
uor being  produced  at  the  time  by  the  still, 
and  found  that  it  Is  what  Is  popularly  called 
"raisin  Jack,"  or  **plck  handle,'*  or  "white 
mule,"  and  that  it  was  intoxicating.  Upon 
the  trial  of  the  case  the  defendant  introduc- 
ed no  evidence  to  contradict  the  testimony 
of  the  sheriff,  which  was  fully  corroborated 
by  one  of  his  deputies  who  accompanied  him. 

Upon  this  writ  of  error  the  defendant  in- 
sists tbat  the  Judgment  against  him  should 
be  reversed,  and  relies  upon  three  grounds 
therefor':  First,  that  the  adoption  of  the 
Eighteenth  Amendment  to  the  Constitution 
of  the  United  States,  and  the  passage  of  the 
federal  prohibition  law  for  the  enforcement 
of  the  same,  superseded  all  state  laws  having 
for  their  purpose  the  enforcement  of  prohi- 
bition; second,  that  the  punishment  provided 
for  the  offense  inhibited  by  section  37  of  the 
act  above  cited  is  cruel  and  unusual,  and  in 
violation  of  the  Constitution  of  this  state; 
and,  third,  that  under  the  evidence  the  de- 
fendant was  not  guilty  of  operating  a  moon- 
shine still  within  the  meaning  of  said  sec- 
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tion  37,  but  that,  If  he  waa  guilty  of  anything, 
he  .was  guilty  under  section*  3  of  the  act 

[1]  The  defendant's  first  contention  is 
without  merit  The  Eighteenth  Amendment 
to  the  federal  Constitution  in  terms  pro- 
vides : 

"The  Congress  and  the  several  states  shall 
hare  concurrent  power  to  enforce  this  article 
by  appropriate  legislation.' 


9f 


It  cannot  be  denied  but  that  the  purpose  of 
of  the  Eighteenth  Amendment  was  to  secure 
practical  prohibition,  and  it  is  quite  as  plain 
from  the  language  above  quoted  that  the  in- 
tention was  to  confer,  not  only  upon  the  Con- 
gress, but  upon  the  several  states,  the  power, 
not  only  to  enforce,  but  to  enact  such  legisla- 
tion as  might  tend  in  that  direction.    The 
adoption  of  this  amendment  was  at  least  to 
some  extent  an  Innovation  on  what  had  been 
theretofore  considered  to  be  within  the  ex- 
clusive Jurisdiction  of  the  several  states,  and 
no  doubt  the  Congress,  in  submitting   this 
amendment  believed  that  the  enforcement  of 
the  prohibition  provided  by  the  amendment 
could  be  better  secured,  in  some  instances 
at  least,  by  the  action  of  state  authorities. 
It  will  be  noticed  that  the  language  used 
does  not  limit  the  states  to  the  enforcement 
of  such  laws  as  may  be  passed  by  Congress 
for  the  effectuation  of  the  puriwse  of  the 
constitutional  amendment,  but  confers  upon 
the  states  power  to  enforce  the  amendment  by 
appropriate  legislation.     This  plainly  gives 
to  the  seyeral  states  power  to  adopt  such 
means  by  way  of  legislatl<m  as  will  best 
meet  the  obstacles  existing  in  each  locality 
to  the  enforcement  of  the  law.     The  fact 
that  some  states  may  make  an  offense  not 
included  within  the  general  prohibition  law 
enacted  by  Congress  can  malse  no  difference 
so  long  as  the  general  purpose  is  Isept  in 
view.    There  Is  some  discussion  of  this  con- 
current power  conferred  upon  the  Congress 
and  the  several  states  in  the  case  of  Rhode 
Island  V.  Palmer,  253  U.  S.  350.  40  Sup.  Ct. 
486,  588,  64  L.  Ed.  946,  and  related  cases, 
decided  by  the  United  States  Supreme  Court, 
and  reported  in  the  Advance  Opinions  of  July 
1,  1920. 

[2]  Nor  is  there  merit  in  the  contention 
made  that  the  punishment  prescribed  by  sec- 
tion 37  of  chapter  108  of  the  Acts  of  1919^ 
Is  out  of  proportion  to  the  character  and  de- 
gree of  the  offense,  or  is  cruel  or  unusual, 
and  for  that  reason  in  violation  of  the  Con- 
stitution of  this  state.  The  power  of  the 
Legislature  to  prescribe  the  punishment  for 
offenses  is  very  broad,  and  much  nomst  be 
left  to  the  Judgment  of  that  body  as  to 
what  punishment  will  be  adequate  for  the 
purpose  of  deterring  others  from  the  com- 
mission of  crime,  and  for  the  reformation 
of  the  offender.  This  question  is  elabo- 
rately discussed  by  Judge  Brannon  in  the 
case  of  State  v.  Woodard,  68  W.  Va.  66, 


69  S.  E.  3815.  30  L.  It  A.  (N.  S.)  1004,  and 
by  Judge  Robinson  in  the  case  of  State  v. 
Graham,  68  W.  Va.  248,  69  S.  E.  1010,  40  U 
R.  A.  (N.  S.)  924.  Those  opinions  furnish 
a  sufQclent  answer  to  the  assignment  of  er- 
ror upon  this  ground. 

[3]  The  third  contention  made  by  the  de- 
fendant is  that  the  evidence  does  not  make 
him  guilty  of  the  offense  interdicted  by  sec- 
tion 37  of  the  act.  It  appears  from  an  exam- 
ination of  chapter  106  of  the  Acts  of  the  Leg- 
islature of  1919  that  by  section  3  any  person 
who  engages  in  the  manufacture  of  intoxicat- 
ing liquors  (other  than  by  moonshine  still) 
shall  be  guil^  of  a  misdemeanor  for  the  first 
offense,  and,  if  found  guilty  of  a  subsequent 
offense,  of  a  felony,  and  punished  as  provided 
in  that  section.  This  section  by  itself  does 
not  inhibit  the  manufacture  of  intoxicating 
liquors  by  moonshine  still,  and,  unless  there 
had  been  other  legislation,  those  engaged  in 
such  manufacture  would  not  be  punishable 
under  the  act  But  the  excepticm  contained 
therein  was  for  the  purpose  of  reserving  this 
manufacture  by  moonshine  still  for  further 
treatment  by  the  legislative  authority,  and 
under  section  37  of  the  act  such  manufac* 
ture  is  inhibited,  and  is  made  a  felony  pun- 
ishable by  confinement  in  the  penitentiary 
for  not  less  than  two  nor  more  than  five 
years,  and  a  fine  of  not  less  than  $300  nor 
more  than  $1,000.  It  will  thus  be  seen  that 
the  Legislature  has  classified  the  manufac- 
ture of  liquors  into  those  produced  by  moon- 
shine still  and  those  produced  otherwise. 
Section  37  goes  further  and  defines  what 
shall  constitute  a  moonshine  still.  This  i^ro- 
vislon  is: 

"For  the  purposes  of  this  act  any  mechan- 
ism, apparatus  or  device  that  is  kept  or  main- 
tained in  any  desert  secluded,  hidden,  secret  or 
solitary  place,  away  from  the  observation  of 
tlie  general  public,  for  the  purpose  of  distilling, 
making  or  manufacturing  intoxicating  liquors, 
or  which  by  any  process  of  evaporation,  sepa- 
rates alcoholic  liquor  from  grain,  molasses, 
fruit  or  any  other  fermented  substance,  or  that 
is  capable  of  any  such  use.  shall  be  taken  and 
deemed  to  be  a  'moonshine  still ;'  and  the  owner 
or  operator  of  any  such  'moozudiine  still'  shall 
be  deemed  a  'moonshiner.' " 

It  is  argued  by  the  learned  Attorney  Gen- 
eral that  the  proof  in  this  case  brings  the 
defendant  within  the  definition  of  a  moon- 
shiner as  prescribed  by  the  statute,  that  his 
kitchen  in  his  residence  is  a  desert  secluded, 
secret,  or  solitary  place  within  the  meaning 
of  that  statute,  and  that  therefore  the  con- 
viction of  the  defendant  under  the  same  was 
proper.  It  must  be  borne  In  mind,  in  seek- 
ing the  construction  of  this  section,  that  all 
manufacture  of  spirituous  liquors  is  inhibited 
by  the  act  ftiid,  this  being  true,  it  could 
hardly  be  expected  that  <me  engaged  in  anch 
manufacture  would  set  up  a  still  in  the  face 
of  the  public.    This  would  lead  to  oertain 
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detection,  and  as  certain  pnnlslmient.  Il- 
licit business  is  carried  on,  not  for  the  pur- 
pose of  detection,  but  ordinarily  for  the  pur- 
pose of  profit,  and  can  only  be  reasonably 
successful  by  escaping  detection,  at  least  for 
a  reasonable  time,  so  that  we  are  Justified  in 
the  assumption  that  any  one  who  engages  in 
the  business  of  manufacturing  intoxicating 
liquors  will,  to  the  extent  that  he  is  able, 
secure  himself  from  detection  by  those  charg- 
ed with  the  execution  of  the  law.  It  there- 
fore follows  that,  if  this  statute  is  to  be  con- 
strued as  making  any  one  a  moonshiner  who 
manufactures  liquor  in  any  place  not  open 
to  the  public  gaze,  then  all  persons  engaged 
in  this  business  will  fall  within  the  defini- 
tion, and  the  Legislature  .would  be  open  to 
the  charge  of  having  done  an  entirely  futile 
thing  in  inhibiting  the  manufacture  of  liquor 
other  than  by  moonshine  still,  for  there 
would  be  no  offense  to  fall  under  that  provi- 
sion of  the  act.  The  word  "place"  used  in 
section  37  has  a  little  broader  meaning  than 
the  room  in  whidi  the  actual  manufacture 
is  being  carried  on.  It  means  that  the  house 
or  building  itself  shall  be  in  a  secluded 
place;  the  word  "place"  being  used  more 
in  the  sense  of  the  immediate  neighborhood, 
region,  or  vidnity  than  in  the  sense  of  the 
particular  room  or  apartment  in  which  op- 
erations are  conducted.  We  know  as  matter 
of  fact,  and  the  Legislature  was  not  without 
the  same  knowledge,  that  what  was  ordin- 
arily termed  "moonshine"  was  such  liquors 
as  were  manufactured  In  the  fastnesses  of 
the  mountains  and  other  secret  and  hidden 
places,  where  there  was  great  difliculty  of 
detecting  it,  and  this  was  the  popular  mean- 
ing of  the  term.  J^e  language  used  by  the 
Legislature  in  defining  it  indicates  to  our 
minds  that  this  was  the  sense  in  which  the 
Legislature  intended  it  should  be  used.  We 
do  not  mean  to  say  that  one  could  not  be 
guilty  under  section  37  unless  it  was  shown 
that  he  carried  on  his  operations  in  the  se- 
clusion of  the  woods  or  mountains.  There 
may  be  Just  as  effective  means  used  In  cen- 
ters of  urban  population.  Such  a  still  might 
be  operated  in  abandoned  coal  mines,  or  in 
abandoned  buildings,  or  means  might  be  tak- 
en by  the  owner  or  operator  to  provide  a 
."specially  hidden  place  of  manufacture,  such 
as  by  excavating  a  cave,  or  in  some  similar 
manner,  and  it  may  be  that  all  of  these 
things  would  fall  within  the  definition  of  a 
moonshine  stilL  The  principal  purpose,  how- 
ever, of  the  Legislature  undoubtedly  was  to 
include  that  class  of  cases  where  the  opera- 
tions are  extensively  carried  on  in  out-of- 
the-way  places,  and  in  neighborhoods  not 
frequented  by  the  general  public,  and  by 
people  of  more  or  less  desperate  character, 
where  the  officers,  in  the  execution  of  the 
law,  would  likly  meet  with  resistance  in 
bringing  the  transgressors  to  Justice,  such 


as  has  often  been  met  within  the  past  his- 
tory of  the  executicm  of  the  liquor  laws. 
From  the  language  used  we  cannot  attribute 
to  the  Legislature  the  intuition  to  make  it  a 
felony  punishable  as  prescribed  in  section  87 
for  a  man  to  engage  in  the  manufacture  of 
liquor  in  his  own  home  without  taking  any 
extraordinary  means  to  conceal  it  We  are 
forced  to  this  conclusion  from  the  fact 
that  to  give  the  statute  any  other  construc- 
tion would  make  meaningless  its  inhibition 
against  the  manufacture  of  liquor  other  than 
by  moonshine  still;  for,  if  the  construction 
insisted  upon  by  the  state  is  sustained,  there 
would  be  no  manufacture  except  by  moon- 
shine still.  It  may  be  that  all  persons  who 
engage  in  the  illicit  manufacture  of  liquors 
should  be  severely  dealt  with,  but  the  Leg- 
islature has  seen  fit  to  divide  them  into  two 
classes,  making  one  niore  odious  than  the  oth- 
er, and  it  is  beyond  our  province  to  abolish 
the  distinction  thus  made. 

[4]  We  are  persuaded  that  the  evidence  in 
this  case,  which  is  uncontradicted,  does  not 
prove  the  guilt  of  the  defendant  under  sec- 
tion 37,  but  that  he  is  guilty,  if  at  all,  and 
upon  this  we  of  course  express  no  opinion, 
of  the  offense  interdicted  by  section  3  of  the 
act. 

It  therefore  follows  that  the  Judgment  of 
the  circuit  court  of  Hancock  county  will  be 
reversed,  the  verdict  of  the  Jury  set  aside, 
and  the  cause  remanded  for  a  new  triaL 


(88  W.  Va.  251> 
THORNE  V.  CITY  OF  CLARKSBURa 

(No.  4105.) 

(Supreme  Court  of  Appeals  of  West  Virginia* 

March  22, 1921.) 

(SyUaJnu  by  the  (7o«rtJ 

I.  Constitntlenal  law  «s»34-^sry  «a»l9(ll)--> 
ProvlsloR  for  assessment  of  damages  to  pri* 
vate  property  taken  held  self •exeou ting. 

The  last  clause  of  section  9  of  article  III 
of  the  Constitution  of  this  state  relating  to 
the  taking  or  damaging  of  private  property  for 
public  use,  providing  that  ^-hen  required  by 
either  of  the  parties  the  compensation  therefor 
shall  be  ascertained  by  an  impartial  jury  of 
twelve  freeholders,  properly  construed,  is  so 
far  self -executing  as  to  entitle  them  in  a  suit 
at  common  law  for  compensation  for  property 
not  taken  but  damaged,  to  have  the  damages 
assessed  by  such  impartial  Jury  of  twelve  free- 
holders. 


2.  Constitutional  law  ^=>29— "Provision  self- 
executing,"  if  right  or  duty  given  enforoeahle 
without  iegisiative  enactment. 

The  principal  test  for  determining  whether 
a  constitutional  provision  is  self-executing  is 
that  the  right  it  gives  or  the  duty  it  impost's 
may  be  enforced  without  the  aid  of  legislative 
enactment. 

[Ed.  Note.— For  other  definitions,  8<^e  Words 
and  Phrases,  First  and  Second  Series,  Self- 
Executing.] 
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3.  Eminent  domain  <d=s>295— Where  assessment 
by  Jnry  of  freeholders  denied,  presumption  Is 
that  plaifttllf  was  deprived  of  oonstltutional 
right. 

Where  in  a  suit  for  compensation  for  pri- 
Tate  property  taken  or  damaged  for  public  nae 
cither  of  the  parties  thereto  has  plainly  de- 
manded end  been  denied  the  right  to  an  im- 
partial  Jury  of  twelye  freeholders,  it  will  be 
presumed  that  the 'jury  was  not  so  composed 
and  that  the  party  so  demanding  was  deprived 
of  a  constitutional  right. 

Brror  to  Circuit  Court,  Harrison  County. 

Action  t>7  Metta  V.  Thome  against  the 
City  of  darkaburg.  Judgment  for  plaintiff 
for  insufficient  relief  was  set  aside  on  plain- 
tiff's motion,  a  new  trial  was  awarded,  and 
defendant  brings  error.    Affirmed. 

Homer  Strosnider  and  F.  O.  Sutton,  both 
of  Clarksburg,  for  plaintiff  in  error. 

Smith  &  Jackson,  of  Clarksburg,  for  de- 
fendant in  error. 

MIIiLER,  J.  On  the  trial  of  an  action  on 
the  case  for  damages  alleged  to  have  been 
sustained  by  i^intiff  from  the  lowering  of 
the  grade  of  the  street  in  front  of  her  prop- 
erty in  the  city  of  Clarksburg,  the  verdict 
of  the  Jury  was  in  favor  of  plaintiff  for 
•$355.41,  which  verdict  was  on  motion  of 
plaintiff  set  aside,  and  a  new  trial  awarded. 
From  that  Judgment  defendant  obtained  the 
present  writ  of  error. 

The  principal  ground  relied  on  to  sustain 
the  Judgment  is  that  plaintiff  was  entitled  to 
have  the  compensation  for  the  damages  sus- 
tained by  her  ascertained  by  an  Impartial 
Jury  of  twelve  freeholders,  as  provided  by 
section  0  of  article  III  of  the  Constitution 
of  this  State;  and  this  was  the  ground  upon 
which  the  record  shows  the  circuit  court  was 
persuaded  to  award  a  new  trial. 

The  provision  of  the  Constitution  relied  on 
is  as  follows: 

"Private  property  shaU  not  be  taken  or  dam- 
aged for  public  use,  without  just  compensation; 
Dor  shall  the  same  be  taken  by  any  company, 
incorporated  for  tfae  purposes  of  internal  im- 
provement, until  just  compensation  shaU  have 
been  paid,  or  secured  to  be  paid,  to  the  owner; 
and  when  private  property  shaU  be  taken,  or 
damaged,  for  pnbUc  use,  or  for  the  use  of 
such  corporation,  the  compensation  to  the  own- 
er shall  be  ascertained  in  such  manner,  as  may 
be  prescribed  by  general  law:  Provided,  that 
when  required  by  either  of  the  parties,  such 
compensation  shall  be  ascertained  ,by  an  im- 
partial jury  of  twelve  freeholders." 

Plaintiff's  bills  of  exceptions  numbers  1 
and  2  show:  First,  that  after  the  case  had 
been  called  for  trial  and  before  the  Jury  was 
impaneled,  tfae  plaintiff  demanded  a  Jury  of 
twelve  freeholders  to  try  the  case,  which 
demand  the  court  refused,  and  declined  to 
permit  none  but  freeholders  to  qualify  as 


Jurors  to  try  the  case,  to  whldi  action  of 
the  court  the  plaintiff  excited;  secondt  that 
when  the  case  had  been  so  called  for  trial 
and  while  the  Jury  was  being  in^tantied  to 
try  the  case  and  after  the  court  had  conclud- 
ed propounding  interrogatories  to  the  Jury 
for  the  purpose  of  qualifying  them,  and  after 
a  Jury  of  twenty  had  been  sworn  to  answer 
questions^  the  court  turned  to  counsel  and 
asked  if  they  desired  to  have  the  Jury  asked 
any  further  questionSt  and  that  thereupon 
the  plaintiff  by  conna^  requested  that  the 
Jury  be  asked  whether  they  were  freeholders 
and  that  each  Juror  be  asked  whether  he  was 
a  freeholder,  there  then  being  twenty  in  the 
box  and  being  interrogated  and  qualified  as 
aforesaid,  which  request  of  the  plaintiff  by 
counsel  the  court  refused,  and  declined  and 
did  not  ask  the  said  Jurors  or  any  of  them 
whether  he  was  a  freeholder,  to  which  ac- 
tion of  the  court  she  again  objected  and  ex- 
cepted. 

In  support  of  the  original  rulings  of  the 
court  denying  the  plaintiff  the  right  to  a 
Jury  of  twelve  freeholders  counsel  for  the 
dty  rely  mainly  on  two  propositions,  name- 
ly: First,  that  the  last  clause  of  section  0 
of  article  III  of  the  Constitution  is  not  self- 
executing,  but  addressed  to  the  Legislature, 
and  that  the  Legislature  not  having  enacted 
any  general  law  to  carry  said  provision  into 
effect,  as  it  had  by  chapter  42  of  'the  Code 
(sees.  160&-1727),  where  land  is  to  be  taken 
or  damaged  for  public  use  by  condenmation, 
plaintiff  was  not  entitied  to  a  Jury  of  free- 
holders; second,  that  as  the  plaintiff  had 
had  a  trial  before  a  common-law  Jury,  die 
had  been  denied  no  right,  wherefore  there 
was  no  error  in  the  original  rulings  of  the 
court  denying  her  a  Jury  of  freeholders. 

[1]  It  is  contended  that  the  constitutional 
right  to  a  Jury  of  freeholders  when  private 
property  Is  to  be  taken  or  damaged  for  pub- 
lic use  by  condemnation  was  made  effectual 
by  the  provisions  of  chapter  42  of  the  Code, 
but  the  proposition  contended  for  is  that 
when  the  property  Is  to  be  damaged  but  no 
part  of  it  taken,  the  only  remedy  given  for 
the  wrong  is  an  action  on  the  case  at  com- 
mon law  with  the  intervention  only  of  a 
common-law  Jury,  such  as  was  had  in  this 
case.  In  the  one  case  it  is  said  the  Le^sla- 
ture  has  provided  the  manner  in  which  the 
compensation  to  the  owner  shall  be  ascer- 
tanied,  that  is,  upon  petition  by  the  oon- 
denmor,  after  effort  to  agree  with  the  own- 
er, the  appointment  of  commissioners  or 
•freeholders  by  the  coUrt  as  provided,  to  as- 
certain what  will  be  a  Just  compensation, 
and  upon  demand  by  either  party  after  re- 
port by  the  commissioners,  by  the  impanel- 
ing of  a  Jury  of  freeholders  in  sudi  manner 
as  the  court  shall  direct,  as  provided  by  sec- 
tion 17  of  said  chapter  42  (sec.  1716);  but 
that  in  the  other  case  no  method  of  detei*- 
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mining  the  compensation  having  been  pro- 
vided by  law,  the  common-law  remedy  alone 
must  be  relied'  on  and  pursued.  In  Super- 
visors of  Doddridge  County  v.  Stout,  9  W. 
Va.  708,  a  case  which  arose  and  was  deter- 
mined according  to  the  law  in  force  prior  to 
the  Oonstltution  of  1872,  it  was  decided  that 
the  case  was  properly  determined  as  provid- 
ed by  the  provisions  of  chapter  42  of  the 
Gode,  the  only  method  then  prescribed  for 
ascertaining  the  compensation  to  the  owner 
of  the  land  to  be  taken,  and  that  the  new 
provision  of  the  Ck^nstitution  of  1872  giving 
the  right  to  a  trial  by  a  Jury  of  freeholders, 
not  being  self -executing  and  not  carried  into 
effect  by  appropriate  legislation,  could  have 
no  application.  In  Johnson  v.  City  of  Park- 
ersburg,  16  W.  Va,  402,  37  Am.  Rep.  770,  the 
proposition  relied  aa  was  that  the  first 
clause  of  said  section  9,  article  III,  prohibit- 
ing the  damage  as  well  as  the  taking  of  pri- 
vate property  for  public  use  without  com- 
pensation, was  self-executing;  and  it  was  de- 
cided, contrary  to  the  contention  of  counsel 
for  defendant,  that  it  was;  but  it  was  de- 
cided that  the  second  clause  thereof,  saying 
that  *'when  private  property  shall  be  taken, 
or  damaged,  for  public  use,  or  for  the  use  of 
such  corporations,  the  compensation  to  the 
owner  shall  be  ascertained  in  such  manner 
as  may  be  prescribed  by  general  law:  Pro- 
vided, that  when  required  by  either  of  the 
parties,  such  cGmi)ensation  shall  be  ascer- 
tained by  an  impartial  jury  of  twelve  free- 
holders," was  not  self-executing,  but  requir- 
ed legislation  to  carry  it  out.  The  distinct 
tion  made  between  these  two  clauses  was 
that  the  first  clause  gave  and  protected  the 
right  of  the  owner  to  compensation,  but  that 
the  second  was  addressed  to  the  Legislature, 
and  it  having  ma4e  no  provision  where  the 
property  is  damaged  only,  the  common  law 
alone  can  be  resorted  to  to  redress  the  plaln- 
tiflTs  wrong.  But  that  case  does  not  hold 
that  when  the  right  is  being  redressed  by  a 
common-law  action  for  damages  to  property 
taken,  the  provision  for  a  trial  by  a  jury  of 
twelve  freeholders  may  not  be  invoked,  and 
that  so  mudi  of  this  provision  of  the  Consti- 
tution Is  not  self-executing.  No  legislation 
providing  for  additional  machinery  for  car- 
rying this  provision  into  efiTect  is  necessary; 
the  provision  simply  adds  an  additional  qual- 
ification to  the  jurors;  and  we  think  so 
much  of  that  section  as  pertains  to  the  quali- 
fication of  the  jurors  ought  to  be  construed 
ns  self -executing.  Jurors  so  qualified  could 
be  drawn  from  the  regular  panel  summoned 
for  the  term  at  which  the  trial  is  to  be  had, 
or  from  other  jurors  summoned  pursuant  to 
law. 

[2]  One  of  the  well  recognized  tests  for 
determining  whether  a  constitutional  provi- 
sion is  self-ejcecutlng  is  that  the  right  or  du- 
ty which  it  Imposes  may  be  enforced  without 
the  aid  of  legislative  enactment    6  B.  O.  L. 


[  §  55,  p.  58,  citing  Davis  v.  Burke,  179  U.  S. 
399,  21  Sup.  Ct.  210,  45  L.  Ed.  249,  and  nu- 
merous other  cases.  In  the  latter  case  the 
Supreme  Court  quotes  from  Cooley's  Consti- 
tutional Limitations,  the  following: 

"A  constitutional  provision  may  be  said  to  b« 
self-executing  if  it  supplies  a  sufiicient  rule 
by  means  of  which  the  right  given  may  be  en- 
joyed and  protected,  or  the  duty  imposed  may 
be  enforced;  and  it  is  not  self -executing  when 
it  merely  indicates  principles,  without  laying 
down  rules  by  means  of  which  those  principles 
may  be  given  the  force  of  law.  Thus,  a  con- 
stitution may  very  clearly  require  county  and 
town  government;  but  if  it  fails  to  indicate 
its  range,  and  to  provide  proper  machineiy, 
it  is  not  in  this  particular  self-executing,  and 
legislation  is  essential"— followed  in  Tampa 
Water  Works  Co.  v.  Tampa,  199  U.  S.  241, 
26  Sup.  Ct  23,  50  L.  Ed.  170. 

And  for  a  dear  statement  of  this  general 
rule,  see  12  O.  J.  729. 

In  Erdman  v.  MitcheU,  207  Pa.  79,  56  Ati. 
327,  63  L.  R.  A.  534,  99  Am.  St.  Bep.  783, 
cited  in  6  B.  C.  L.  §  55,  p.  59,  it  is  said  to  be 
a  generally  recognized  rule  that  legislation 
is  unnecessary  to  enable  the  courts  to  give 
effect  to  constitutional  provisions  guarantee- 
ing the  fundamental  rights  to  life,  liberty 
and  the  protection  of  property.  *  This  was 
the  rule  or  principle  applied  in  Mason  v. 
Harper's  Ferry  Bridge  Co.,  17  W.  Va.  396, 
where,  because  there  was  no  physical  taking 
of  the  property  but  the  damages  about  to  be 
Inflicted  amounted  to  a  practical  taking 
thereof,  and  the  statute  providing  no  way 
whereby  the  damages  could  be  determined  or 
secured  before  the  taking,  it  was  held  that 
equity  would  intervene  to  protect  the  owner 
and  to  direct  an  issue  of  quantum  damnifica- 
tus  to  be  tried  by  a  jury  of  twelve  freehold- 
ers, as  provided  by  the  Constitution  and 
statute.  And  the  same  practice  was  recog- 
nized and  approved  in  Ward  v.  Ohio  Biver 
B.  B,  Co.,  35  W.  Va.  481,  489,  490.  14  S.  B. 
142.  The  fact  that  the  Legislature  has  omit- 
ted for  so  many  years  to  make  special  provi- 
sion for  ascertaining  compensation  to  the 
owner  for  property  damaged  but  not  taken  by 
condemnation  argues  strongly  that  no  legis- 
lation was  regarded  necessary  to  protect  one 
in  his  constitutional  right  to  a  jury  of  free- 
holders; otherwise  the  legislative  brand)  of 
the  government  would  be  convicted  of  a  pur- 
pose to  withhold  this  constitutional  right 
And  if  legislation  had  been  attempted,  the 
proviso  of  section  9  of  article  III  would  con- 
stitute a  complete  limitation  upon  the  power 
of  the  Legislature  to'  enact  any  law  which 
did  not  protect  the  owner  in  his  right  to  a 
jury  of  freeholders  when  demanded.  Apply- 
ing this  test,  if  this  provision  of  the  Oonstl- 
tution can  be  given  reasonable  effect  without 
legislation,  it  ought  to  be  regarded  as  ^1f- 
executing.  Such  is  the  rule  of  constructlou 
everywhere,  as  established  by  the  more 
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cent  dedsloim.  Formerly,  wben,  as  in  the 
case  of  tbe  federal  Constitution  and  of  tbose 
of  some  of  tlie  states,  they  amounted  prac- 
tically to  mere  outlines  of  government,  ad- 
dressed to  the  legislatures  and  to  control 
legislation,  the  provisions  were  manifestly 
not  self-executing,  but  required  legislative 
action  to  carry  them  into  effect.  Winches- 
tor  V.  Howard,  136  Cal.  432,  64  Pac.  692,  e& 


that  in  determining  the  damages,  the  eri- 
dence  should  be  limited  to  the  value  of  the 
property  immediately  before  the  damage  is 
done  and  immediately  after,  but  before  com- 
pletion of  the  proposed  improvement,  by  the 
laying  of  cross-ties  and  rails  in  the  case  of  a 
railroad,  and  in  the  case  of  improvement  of 
streets  and  alleys  of  a  municipality  before 
the  concrete  base  and  brick  or  other  surface 


of  avoiding  the  difficulty  of  distinguishing 
between  general  and  special  benefits  in  as- 
certaining damages  recoverable  in  such  cas- 
es.   The  rule  most  recently  stated  is  that: 

'*The  true  measure  of  damages  to  property 
abutting  on  a  public  street,  occasioned  by  a 
change  in  the  grade  thereof,  is  the  difference 
between  the  value  of  the  property  immediately 
before,  and  its  value  immediately  after,  the 
street  improvement,  special  or  peculiar,  but  not 
genera],  benefits  to  the  property  being  consider- 
ed and  included  in  the  latter  value."  Jones  v. 
City  of  Clarksburg,  84  W.  Va«  257,  99  B.  B. 
484. 

For  the  reasons  there  given,  which  need 
not  be  repeated  here,  we  adhere  to  that  rule 
and  see  no  reason  for  accepting  the  sugges- 
tion of  a  change. 

We^  therefore,  afiirm  the  Judgment. 


Pac.  77,  89  Ami  St.  Rep.  153.  The  provision  ]  of  street  paving  is  laid;  this  for  the  purpose 
now  under  consideration  amounts  to  more 
than  a  mere  address  to  the  law-making  pow- 
er; it  secures  a  very  substantial  right  and 
imposes  a  duty,  not  only  upon  the  Legisla- 
ture, but  upon  the  courts,  that  the  compen- 
sation for  property  taken  or  damaged,  when 
demanded,  shall  be  ascertained  by  a  Jury  of 
freeholders.  For  the  foregoing  reasons  we 
are  of  opinion  that  the  circuit  court  commit- 
ted no  error  in  setting  aside  the  verdict  and 
awarding  the  plaintiff  a  new  trial.  By  de- 
nying her  a  Jury  of  twelve  freeholdrs,  twice 
demanded,  she  was  denied  a  very  substantial 
right,  guaranteed  her  by  the  Constitution, 
self-executing  in  its  nature  and  requiring  no 
legislation  to  give  it  effect. 

[3]  It  is  said  by  counsel  for  defendant 
that  there  is  nothing  in  the  record  showing 
that  the  Jury  which  tried  the  case  were  not 
qualified  freeholders,  and  that  the  presump- 
tion is  that  they  were  freeholders.  In  Su- 
pervisors of  Doddridge  County  v.  Stout,  su- 
pra, it  is  said  that  it  was  as  much  the  duty 
of  the  defendant  as  of  the  court  to  see  that 
all  the  commissioners  were  freeholders.  In 
this  case,  the  demand  of  the  plaintiff  was 
twice  rejected  by  the  court.  The  court  re- 
fused to  require  a  Jury  of  freeholders.  Pre- 
sumptively, therefore,  they  were  not  all  free- 
holders. If  no  demandx  or  objection  had 
been  made,  the  rule  of  Ohio  River  R.  R,  Co. 
V.  Blake,  38  W.  Va.  718,  syl.  3,  18  S.  E.  957, 
would  apply.  It  is  said  that  when  counsel 
were  inquired  of,  before  the  Jury  were 
sworn,  whether  they  desired  to  make  any 
further  inquiry,  they  should  have  availed 
themselves  of  the  opportunity  offered  to  in- 
quire whether  the  Jury  were  freeholders, 
and  not  having  done  so,  they  must  be  re- 
garded as  having  waived  the  right.  But  two 
requests  having  previously  been  made,  is  it 
to  be  presumed  the  court  would  have  reced- 
ed from  its  former  rulings?  Besides,  as  the 
court  below  set  aside  the  verdict  on  the 
ground  that  it  had  erred  in  denying  plaintiff 
her  constitutional  right,  the  presumption  is 
rather  that  the  court  was  advised  that  the 
Jury  was  not  lawfully  c<mstituted,  after  de- 
mand for  a  Jury  of  freeholders. 

Counsel  for  plaintiff,  during  the  trial,  ap- 
pealed to  the  court  to  change  or  modify  the 
rule  promulgated  in  prior  decisions  here  and 
elsewhere  for  measuring  the  compensation 
to  the  owner  when  property  is  taken  or  dam- 
aged for  public  use.     The  suggestion  was 


(88  W,  Va.  MS) 
EVANS  V.   KIRSON   at  al.     (No.  4109.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

March  24,  1921.) 

(8yUabu»  hy  the  Court.) 

i.  LaiidlonI  and  tenant  ^=s»l66(5)»Owner  lia- 
ble for  Injurlee  to  tenant's  property  by  freez- 
ing and  b>;iTstlng  of  water  pipe. 
The  owner  of  a  building,  containing  store- 
rooms or  apartments  leased  to  various  tenants, 
who  permits  the  water  to  remain  in  the  pipes 
of  a  vacant  portion  of  the  building  in  bis  pos- 
session and  control,  without  exercising  reason- 
able precaution  to  prevent  its  freezing  when 
the  temperature  probably  may  endanger  it,  is 
liable  to  the  tenant  of  a  lower  floor  whose  prop- 
erty is  injured  by  the  freezing  and  bursting  of 
a  water  pipe  under  such  circumstances,  unless 
relieved  therefrom  by  the  contributory  negli- 
gence of  the  tenant. 

2.  Landlord  and  tenant  ^=»  1 68  (2) ^Tenant 
failing  to  shut  off  water  to  prevent  freezing 
held  not  oontribvtorily  negligent. 

Where  the  owner  of  such  a  building  has  in- 
staUed  therein  but  one  stopcock  or  valve  locat- 
ed in  the  basement,  which  when  closed  shuts  off 
the  water  from  the  entire  building,  a  tenant, 
having  exclusive  possession  and  control  of  the 
first  floor  and  basement,  who  knows  of  the  va- 
cancy of  the  two  upper  floors  of  the  building, 
is  not  contributorily  negligent  in  failing  to  dose 
such  valve  on  an  evening  when  the  temperature 
is  such  as  to  endanger  freezing,  when  he  does 
not  know  that  the  stopcock  controls  the  water 
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over  the  entire  bQfldfng,  but  believes  it  to  re- 
late only  to  his  own  leasehold. 

8.  Landlord  and  tenant  ^=»l 69(1 1)— Tenant's 
eontrlbntory  negligenoe  in  not  dosing  valve 
eovering  water  supi>ly  held  for  jnry  la  ac- 
tion for  damage  from  water. 

T^liere  the  testimony  is  conflicting  as  to  the 
tenant's  knowledge  that  the  stopcock  or  valve 
governs  the  water  supply  over  the  entire  build- 
ing, and  as  to  his  authority  to  dose  it,  the 
solution  of  the  conflict  so  presented  is  peculiar- 
ly within  the  province  of  a  jury,  and  its  find- 
ing, in  the  absence  of  a  dear  preponderance  of 
evidence  to  the  contrary,  and  of  prejudicial  er- 
ror during  the  course  of  the  trial*  cannot  prop- 
erly be  disturbed. 

4.  Trial  <8=s>253(9),  296(4,  5)— Instrnctlon  Ig- 
noring contriMitory  negligence  held  erroneous, 
and  not  cured  by  other  Instructions. 

Where  contributory  negligence  is  relied  on 
In  defense  of  an  action  for  wrongful  injury,  an 
instruction,  directing  a  finding  in  favor  of  the 
plaintiif  on  certain  facts  therein  set  forth,  but 
omitting  any  reference  to  the  facts  tending  to 
establish  contributory  negligence,  and  entirely 
ignoring  such  defense,  is  erroneous,  and  cannot 
be  cured  by  other  instructions  given  in  be- 
half of  either  party. 

Error  to  Oircuit  Court,  Berkeley  Ooonty. 

Trespass  on  the  case  by  James  F.  Evans 
against  Noah  Kirson  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

D.  W.  Snyder,  Jr.,  and  H.  H.  Emmert,  both 
of  Martinsbarg,  for  plaintiff  in  error. 

Martin  Sc  Seibert,  of  Martinsburg,  for  de- 
fendants in  error. 


LYKOH,  J.  The  judgment  complained  of 
on  this  writ  plaintiff  recovered  in  an  actlcm 
of  trespass  on  the  case  for  damages  sustained 
by  him  as  a  result  of  an  Injury  to  his  prop- 
erty, consisting  of  pool  tables,  by  water  es- 
caping from  bursted  pipes  in  the  two  upper 
stories  of  a  three-story  bric&  building  owned 
by  defendants.  The  latter  leased  to  plaintiff 
the  first  story  and  basement  for  a  period  of 
two  years  from  April  1,  1916,  at  a  monthly 
rental  of  $80.  The  upper  stories  were  not  oc- 
cupied by  tenants  at  the  date  of  the  accident, 
but  seem  to  have  been  used  by  defendants  for 
storage  purposes.  The  pipes  were  a  part  of 
the  plumbing  system  installed  in  the  building. 
They  connected  with  the  city's  water  mains 
by  means  of  a  service  pipe  which  entered  the 
basement  of  the  building,  and  thence  carried 
the  water  throughout  its  several  parts.  The 
only  provisions  made  to  stop  the  water  flow 
into  the  several  portions  of  the  building  were 
located,  one  at  the  connection  with  the  water 
main  outside,  for  the  convenience  chiefly  of 
the  oflSdals  in  charge  of  the  city's  water  sup- 
ply, the  other  in  the  basement  on  the  inside 
of  the  building,  for  the  convenience  of  the 
owner  or  tenant.    By  means  of  either  it  was 


possible  to  shut  off  the  water  from  thB  entire 
building. 

Saturday  night,  January  5,  1918,  was  in- 
tensely cold,  and  as  a  natural  consequence 
the  water  in  the  pipes  installed  in  the  two 
upper  stories  froze,  there  being  no  artificial 
heat  to  prevent  freezing,  and  exerted  such 
pressure  that  the  piping  system  yielded  and 
broke  or  split,  and  thereby  caused  a  leakage 
and  drainage  Into  the  room  occupied  by  the 
lessee.  He  did  not  discover  the  leakage  until 
Sunday  evening,  when  he  casually  entered 
the  building  and  found  his  property  seriously 
injured. 

His  right  to  recover  compensation  for  the 
injury  done  is  'based  upon  the  assumption 
that  defendants  owed  him  the  duty  to  protect 
his  property  from  the  danger  incident  to 
freezing  and  bursting  pipes  in  either  of  the 
upper  stories,  by  the  installation  of  appli- 
ances to  cut  off  the  fiow  of  water  into  such 
rooms  and  apartments  as  were  unoccupied  by 
tenants,  or  by  other  reasonable  means  sufli- 
cient  to  furnish  similar  protection.  Defend- 
ants to  defeat  recovery  in  the  action  contend 
that,  as  therei  was  accessible  to  plaintiff  a 
stopcock  or  valve  in  the  basement,  it  was  his 
duty  to  dose  it  when  he  left  the  building  Sat- 
urday night,  as  at  that  time  he  must  have 
realized  the  imminence  of  the  danger  because 
of  general  weather  conditions,  and  his  failure 
to  exercise  that  precaution  constituted  con- 
tributory negligence  on  his  part,  precluding 
recovery  of  compensation  for  his  loss.  Apart 
from  questions  pertaining  to  the  right  to  file 
and  prove,  by  way  of  8et-ofl|  to  plaintiff's 
dalm,  rentals  due  under  the  terms  of  the 
lease  and  unpaid  when  the  case  was  tried, 
excesslveness  of  the  verdict,  and  the  giving 
and  refusal  of  instructions,  the  issues  to  be 
determined  upon  this  review  aro  as  we  have 
stated  them  to  be, 

The  question  of  the  extent  of  the  landlord's 
duty  to  prevent  freezing  and  bursting  of  wa- 
ter pipes  in  these  parts  of  the  building  under 
his  control  has  never  before  been  presented 
to  this  court,  so  far  as  we  are  able  to  ascer- 
tain. But  in  Gharlow  v.  Blankenship,  80  W. 
Va.  200.  92  S.  E.  318,  L.  R.  A.  1017D,  1149, 
we  held  that  a  lessee  might  maintain  an  ac- 
tion to  recover  damages  for  the  failure  of  his 
lessor  to  exercise  doe  care  and  diligence  in 
making  repairs  to  that  part  of  the  building 
which  he  retained  in  his  possession  and  con- 
trol, or  for  the  negligent  use  by  the  lessor 
of  such  part  of  the  building.  The  present 
case,  however,  goes  further  than  that  cited, 
in  that  here  there  is  no  evidence  showing  that 
any  part  of  the  plumbing  system  was  In  a 
state  of  disrepair. 

[3]  It  seems  that  plaintiff  did  not  know 
that  the  stopcock  or  valve  in  the  basement 
under  his  control  operated  to  cut  off  the  wa- 
ter from  the  entire  building.  True,  defend- 
ants testify  that  they  had  informed  him  on 
numerous  occasions  of  its  true  function,  and 
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authorized  Mm  to  dose  it  in  cold  weather, 
but  plaintiff  flatly  denies  that  he'  had  such 
information  or  admonition,  and  states  that 
he  thought  it  controlled  only  the  water  in  the 
poolroom,  and  deemed  it  unnecessary  to  ex- 
ercise further  precaution  as  to  that  part  of 
the  building  because  he  had  left  it  supplied 
with  heat  amply  sufDcient  to  protect  his  prop- 
erty from  damage.  His  conduct  at  the  time 
of  the  discovery  of  the  leak  tends  strongly 
to  support  his  testimony  in  this  respect,'  for 
Immediately  upon  seeing  the  torrent  as  he 
terms  It,  pouring  through  the  ceiling  onto  his 
tables,  he  obtained  a  wrench  and  rushed  up- 
stairs seeking  to  gain  entrance  into  the  sec- 
ond floor  room  and  hoping  to  find  a  shut-off 
there.  But  discovering  the  door  padlocked* 
he  went  to  the  basement  and  spent  consid- 
erable time  looking  among  the  maze  of  pipes 
for  a  stopcock  other  than  the  one  of  which 
he  had  knowledge.  Not  flnding  any,  he  turn- 
ed off  his,  and  then  for  the  flrst  time,  he  says, 
discovered  that  it  controlled  the  water,  not 
only  in  the  i)oolroont,  but  throughout  the  en- 
tire plumbing  system.  Of  course  defendants 
positively  assert  that  they  frequently  had 
given  plaintiff  such  information,  but  opposed 
to  this  is  plaintiff's  equally  positive  denial, 
accompanied  by  conduct  which  the  jury  could 
say  supported  his  contention.  At  any  rate, 
the  question  of  plaintiff's  authority  and 
knowledge  in  this  respect  was  presented  for 
the  consideration  of  the  jury  by  defendantfi^ 
instruction  No.  4,  clearly  calling  to  their  no- 
tice defendants'  theory  of  contributory  negli- 
gence, and  as  the  verdict  solved  that  question 
in  plaintiff's  favor,  it  cannot  be  disturbed 
at  least  on  that  ground.  Of  course,  if  the 
latter  had  known  that  the  valve  under  his 
control  governed  the  water  supply  in  the 
building,  as  he  later  discovered  it  did,  and 
had  received  authority  to  turn  it  off  in  cold 
weather,  as  defendants  say  he  had,  he  might 
perhaps  have  been  chargeable  with  contribu- 
tory negligence  in  failing  to  exercise  his  right 
and  duty,  especially  since  he  seems  to  have 
known  of  the  vacancy  of  the  two  upper  floors, 
and  that  the  turning  off  of  the  water  would 
cause  no  inconvenience  to  an  occupant  of  the 
upper  floors.  However,  we  express  no  defl- 
nite  opinion  as  to  that 

A  brief  review  of  a  few  selected  authorities 
dealing  with  analogous  situations  in  other 
jurisdictions  may  be  Instructive.  Hie  case 
of  Hunter-Smith  Co.  v.  Qibson,  119  Va.  582, 
89  S.  E.  886,  is  confldently  relied  on  by  de- 
fendants as  decisive  of  this  case.  There,  as 
here,  plaintiff  occupied  a  room  on  the  ground 
floor  of  defendants'  three-story  building,  but 
unlike  this  case,  the  upper  floors  were  also 
occupied  by  tenants.  The  entire  structure 
was  supplied  with  water  through  a  service 
pipe  leading  into  the  basement  which  was 
within  plaintiff's  exclusive  possession  and 
control.  In  it  as  well  as  in  the  storeroom 
above,  were  stopcocks  by  means  of  which  the 
water  could  be  cut  oft  from  the  entire  build- 


f  Ing.  There  was  also  a  shut-off  valve  on  the 
second  floor,  but  none  on  the  third  where  the 
freezing  occurred.  Plaintiff  based  his  claim 
for  damages  upon  the  failure  of  the  owners 
to  provide  a  cut-off  for  each  floor  to  liable 
its  occupant  to  avoid  injury  in  cold  weather. 
In  holding  the  defendants  not  liable  for  the 
resulting  damage  to  the  goods  of  the  plaintiff, 
the  court  found  him  guilty  of  soch  negligence^ 
as  precluded  right  to  compensation,  in  that 
he  failed  to  use  the  means  at  hand  for  his 
own  protection.  But  there  is  also  this  fur- 
ther dissimilarity  between  the  facts  of  the 
two  cases.  Plaintiff  appears  to  have  known 
that  the  stopcocks  in  the  basement  and  on 
the  first  floor  controlled  the  entire  water  sys- 
tem of  the  building,  for,  it  seems,  they  had 
been  used  on  other  occasions  to  prevent  just 
such  an  accident  He  attempted  to  justify 
his  failure  to  exercise  due;  caution  for  his 
own  safety  because  of  the  presence  of  tenants 
of  other  floors,  but  this  attempted  justifica- 
tion the  court  brushed  aside,  holding  it  to 
be  unavailing.  Whatever  might  be  our  views 
under  facts  similar  to  those  revealed  in  the 
Virginia  case,  it  is  sufllcient  to  say  that  each 
is  clearly  distinguishable  from  the  other. 
Moreover,  in  the  former  case  dted  defend- 
ants did  not  have  possession  and  centred  of 
the  part  of  the  building  in  which  the  break 
occurred,  as  they  did  in  this  case. 

Buckley  v.  Cunningham,  108  Ala.  449,  15 
South.  826,  49  Am.  St  Rep.  42,  Is  another 
case  that  tends  to  support  the  'theory  relie<) 
on  to  defeat  recovery  by  plaintiff.  Tenants 
of  the  flrst  floor  of  defendant's  building  con- 
ducted therein  a  millinery  business.  Other 
stories,  two  in  number,  were  unoccupied,  and 
therefore  in  the  lessor's  possession  and  con- 
trol. There  was  no  cut-off  inside  the  build- 
ing, and  none  outside  except  the  dty  valve. 
The  plumbing  admittedly  was  good  and  free 
from  defects.  On  an  extremely  cold  night, 
however,  the  pipes  in  the  vacant  upper  sto- 
ries burst  and  flooded  plaintiffs'  shop.  In  re- 
versing a  verdict  for  the  latter,  the  court 
held  that  defendant  was  under  no  duty  to 
provide  valves  by  which  to  shut  off  the  water 
from  unoccupied  rooms  under  his  control,  sO 
long  as  the  plumbing  was  adequate  in  other 
respects,  as  the  tenants,  at  the  time  they 
rented  the  premises,  knew  there  were  no  such 
appliances,  and  with  such  knowledge  accept- 
ed the  tenement  at  a  rental  based  upon  the 
condition  as  it  then  existed,  and  thereby  as- 
sumed the  risk  incident  to  the  absence  of 
such  equipment.  This  case  represents  an  ex- 
treme view  of  the  reciprocal  rights  and  du- 
ties existing  between  landlord  and  tenant, 
and  we  are  not  disposed  to  adopt  its  c<mclu- 
sions  in  this  instance. 

On  the  other  hand,  there  are  several  ad- 
judications in  support  of  plaintiff's  conten- 
tion as  to  the  legal  duty  existing  under  such 
circumstances  and  in  harmony  with  the  con- 
clusion we  have  reached.  Kecoughtan  Lodge, 
etc.,  V.  Steiner  &  Kaufman,  106  Va.  5S9,  56 
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S.  E.  569,  10  Ann.  Cas.  256,  involved  an  ac- 
tion by  tbe  ocaipant  of  the  ground  floor  of  a 
three-story  building  owned  by  defendant  to 
recover  damages  caused  l^  the  freezing  and 
bursting  of  a  water  pipe  near  a  toilet  on  the 
second  floor.  There  was  conflict  in  the  testi- 
mony as  to  whose  duty  it  was  to  cut  off  the 
water  from  the  toilet,  plalntiflTs  evidence 
tending  to  show  that  defendant  employed  a 
janitor  whose  duties  included  the  one  in  ques- 
tion, while  defendant's  testimony  tended  to 
establish  that  the  toilet  was  under  the  exclu- 
sive control  of  tenants  occupying  the  first  and 
second  floors,  whose  duty  it  was  to  shut  off 
the  water  on  such  occasions.  But  the  Jury 
having  found  in  favor  of  the  former,  the 
court  declined  to  disturb  the  verdict 

In  Moroder  v.  Fox,  155  Wis.  503,  143  N.  W. 
1040,  L.  R.  A.  1917B,  238,  plaintiff,  a  tenant 
occupying  the  ground  floor  of  a  building,  sued 
for  injuries  caused  to  his  goods  as  a  result 
of  the  freezing  and  bursting  of  a  pipe  in  a 
vacant  flat  on  the  second  story,  the  third 
floor  being  occupied.  One  water  cut-off  was 
provided  for  the  entire  building,  and  that  was 
located  in  the  basement,  to  which  plaintiff 
and  defendant  had  equal  access.  A  clause  in 
plaintiff's  lease  required  him  ''to  turn  and 
let  the  water  out  of  the  pipes  on  said  prem- 
ises whenever  it  shall  be  necessary  to  do  so 
to  prevent  it  from  freezing  or  injuring  said 
pipes  and  property."  The  court  held  that 
clause  applied  only  to  plaintiff's  premises, 
and  did  not  r^uire  him  to  shut  off  the  water 
from  the  entire  building,  and  found  the  de- 
fendant liable  for  the  damage  originating  in 
the  vacant  flat,  saying: 

"Knowing  that  the  premises  were  vacant  and 
imheated,  and  that  the  water  pipes  ronning 
through  the  same  to  supply  the  flat  on  the 
third  floor  with  water  were  uncovered  and  un- 
protected from  frost,  it  was  negligence  to  al- 
low them  so  to  remain  during  the  winter  time." 

Two  members  of  the  court,  however,  con- 
curred in  a  dissenting  opinion.  For  cases  an- 
nouncing similar  principles,  see  Le  Vette  v. 
Hardman  Estate,  77  Wash.  320,  137  Pac.  454, 
L.  R.  A.  1917B,  222;  Martindale  Clothing 
Ck).  V.  Spokane  &  Eastern  Trust  Co.,  79  Wash. 
643,  140  Pac.  909;  Dreeves  v.  Schoenberg, 
82  N.  J.  Law,  335,  82  Atl.  530,  and  also  mono- 
graphic notes  in  L.  R.  A.  1917B,  244,  and  17 
N.  C.  C.  A.  115,  126,  et  seq.,  annotating  and 
discussing  many  other  cases  relating  to  the 
general  subject  of  ^the  liability  of  a  lessor  for 
damage  to  goods  of  a  tenant  caused  by  leak- 
age from  water  flxtures. 

[1, 2]  From  the  authorities  cited  and  refer- 
red to  the  consensus  of  Judicial  opinion  seems 
to  be  that  the  owner  of  a  building,  contain- 
ing storerooms  or  apartments  leased  to  vari- 
ous tenants,  who  permits  the  water  to  remain 
in  the  pipes  of  a  vacant  portion  of  the  build- 
ing in  his  possession  and  control,  must  exer- 
cise such  reasonable  precaution  as  will  tend 
to  prevent  Its  freezing  when  the  temperature* 


probably  may  endanger  It  This  he  may  do 
by  the  Installation  of  suflldent  a];^liance8  to 
cut  off  vacant  rooms  from  the  general  plumb- 
ing system,  by  heating  them,  or  In  any  other 
manner  reasonably  sufllcient  to  safeguard 
tenants  of  lower  floors.  Of  course,  if  the  ten- 
ant is  contributorily  negligent  in  failing  to 
use  existing  appliances  within  his  control 
and  which  he  is  authorized  and  required  to 
use,  he  may  be  barred  from  a  recovery  for 
the  resulting  damage.  And  where  he  knows 
of  the  vacancy  of  the  floors  above  him  and  is 
aware  that  he  possesses  the  means  and  au- 
thority to  shut  off  the.  water  from  such  por- 
tions, there  may,  or  may  not,  devolve  upon 
him  a  duty  to  use  the  appliances  at  his  dis- 
posal, as  held  in  Hunter-Smith'  Co.  v.  Gibson, 
119  Va.  582,  89  S.  E.  886,  cited.  But  though 
plaintiff  probably  knew  that  the  upper  sto- 
ries were  unoccupied,  the  Jury's  finding  nega- 
tives any  such  knowledge  on  his  part  that 
the  stopcock  in  the  basement  controlled  the 
entire  building,  and  in  view  of  the  conflicting 
testimony  that  finding  cannot  be  disturbed. 
Hence  in  this  case  we  are  confronted  by  a 
breach  of  duty  on  the  part  of  defendants,  un- 
relieved by  any  finding  of  contributory  neg- 
ligence by  the  plaintiff — a  situation  which 
imposes  upon  the  former  liability  for  the  In- 
Jury  and  damage  resulting  to  the  latter. 

Complaint  is  made  of  the  court's  refusal  to 
give  Instructions  Nos.  1,  2,  3,  and  5,  requested 
by  defendants.  No.  1,  directing  a  verdict  for 
defendants,  was  rightly  refused  for  reasons 
already  stated.  The  rest  were  amply  covered 
by  No.  4,  given,  which  presented  to  the  jury 
the  question  of  plaintiff's  contributory  negli- 
gence. 

[4]  Plaintiff's  instruction  No.  1,  however, 
was  improperly  given.  It  was  a  binding  in- 
struction, directing  the  Jury  to  find  for  the 
plaintiff  if  from  the  evidence  they  believed 
that  defendants  did  not  use  due  and  ordinary 
means  to  prevent  the  escape  of  the  water. 
It  wholly  ignored  the  theory  of  contributory 
negligence  in  failing  to  close  the  stopcock  in 
the  basement,  as  disclosed  by  defendants'  in- 
struction No.  4.  Binding  instructions  ignor- 
ing vital  issues  in  a  case  should  not  be  given, 
even  though  such  issues  are  presented  by 
other  separate  and  distinct  instructions.  Mo 
Creery's  Adm'x  t.  Ohio  River  R,  Co.,  43  W. 
Va.  110,  27  S.  B.  327 ;  Britton  v.  South  Penn 
Oil  Co.,  73  W.  Va.  792,  81  S.  B.  525 ;  Petry  v. 
Cabin  Creek  Consolidated  Coal  Co.,  77  W.  Va. 
654,  88  S.  E.  105 ;  Stuck  v.  K.  &  M.  Ry.  Co., 
78  W.  Va.  490,  89  S.  E.  280;  State  v.  Price, 
83  W.  Va.  71,  97  S.  E.  582,  5  A,  L.  R.  1247. 

Defendants  also  assign  as  erroneous  the  re- 
fusal of  the  court  to  permit  them  to  file  a 
statement  of  two  months'  rent,  due  them  at 
the  date  of  the  trial,  by  way  of  set-off  to 
plaintiff's  daim  for  damages.  They  do  not 
press  the  point  in  this  court,  however,  and 
hence  in  accordance  with  our  rules  it  is  deem- 
ed to  have  been  waived  and  abandoned. 

Nor  is  it  necessary  to  discuss  the  alleged 
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disclosed,  as  defendants  contend,  l^  the  pa- 
per pinned  to  and  returned  with  it  The 
verdict  is  general,  and  does  not  in  any  man- 
ner refer  to  the  paper,  and  no  order  made  the 
latter  a  part  of  the  record  until  after  the 
jury  had  been  discharged.  Moreover,  the 
new  trial  which  we  are  compelled  to  award 
renders  unnecessary  any  decision  on  that 
point 

For  these  reasons,  we  reverse  the  judg- 
ment, set  aside  the  verdict,  and  remand  the 
case  for  a  new  trial. 


(88  W.  Va.  270) 

MATHENY  V.  WHITE.     (No.  3557.) 

(Supreme  Court  of  Appeals  of  West  Virgiiiia. 

March  22,  1921.) 

(8yUahu$  hy  the  Court.) 

1.  Taxation  ^=s»788(3)— To  lavalldate  tax  deed, 
former  owner  must  show  defect  or  wrongful 
not  in  assessment  or  sale  of  suoii  diaraoter 
as  to  invalldato  proeeedings. 

As  section  29  of  chapter  31  of  the  Code 
(sec.  1088)  makes  a  tax  deed  regular  on  its 
face  prima  facie  evidence  against  the  former 
owner  of  the  land  conveyed  by  it  that  the  ma- 
terial facts  therein  recited  are  true  and  that 
such  estate  as  is  mentioned  in  section  25  of 
said  chapter  vested  in  the  grantee  therein,  the 
former  owner,  in  order  to  prevail  in  an  attack 
upon  such  a  deed,  must  allege  and  prove  a  de- 
fect or  some  wrongful  act  in  the  proceedings 
under  which  the  land  was  assessed,  returned 
delinquent  and  sold,  of  such  character  as  will 
invalidate  it 

2.  Taxation  ^=»688— Mere  defect  In  list  retHrn- 
ing  land  delinquent  InsufRcient  to  overthrow 
tax  deed. 

A  mere  defect  in  a  list  returning  land  de- 
linquent for  nonpayment  of  taxes  does  not  con- 
stitute ground  for  overtiirow  of  a  deed  made  in 
pursuance  of  a  sale  based  thereon,  provided 
it  is  not  such  as  precludes  the  view  that  the 
paper  is  such  a  list,  for  it  falls  within  the  cara.- 
tive  provisions  of  section  25  of  chapter  81 
(sec.  1064). 

3.  Taxation  ^=:»788(9)~Excerpt  from  oonoln- 
slon  of  delinquent  tax  list  held  Insuflileient  for 
overthrow  of  tax  deed. 

Production  of  a  mere  excerpt  from  the  con- 
clusion of  a  delinquent  list  several  pages  in 
length,  showing  only  a  recapitulation  of  the 
contents  thereof,  by  districts,  cities,  and  towns, 
under  an  incomplete  subheading  which,  if  com- 
plete, would  indicate  a  recapitulation  of  a  list 
of  lands  returned  as  having  been  improperly 
placed  on  the  land  books  or  as  being  unascer- 
tainable,  but  over  an  affidavit  appropriate  to  a 
list  of  lauds  returned  delinquent  for  nonpay- 
ment of  taxes,  is  not  sufficient  to  overthrow 
a  deed  made  pursuant  to  a  sale  based  on  such 
list,  on  the  ground  of  lack  of  a  return  of  de- 
linquency for  noupayment  of  taxes. 


held    insulRcientiy   established   to    authorize 
overthrow  of  a  tax  deed. 

Nor  is  such  list  shown  to  l>e  a  list  of  lands 
returned  as  having  been  improperly  placed  on 
the  land  books  or  as  being  unascertainaUe,  by 
indorsement  thereon  and  recordation  therewith, 
of  an  attested  copy  of  an  order  of  the  county 
court  of  the  county  in  which  it  was  returned, 
iudlcating  that  it  was  presented,  examined,  ap- 
proved, and  allowed  as  such  a  list,  because  such 
attested  copy  is  no  part  of  the  list  nor  of  the 
proceedings  of  record  in  the  clerk's  office  of 
the  county  court  pertaining  to  the  assessment 
return  and  sale  of  the  land. 

5.  Taxartlon  ^=»788  (9) —Attested  copy  of  coun- 
ty oonrt  order  Indorsed  upon  oopy  of  delin- 
quent list  sent  to  state  auditor  may  oonsti- 
tute  snffldent  oertifloatlon  of  allowance  of 
list 

Such  .attested  copy,  however,  indorsed  upon 
the  copy  of  the  list  sent  to  the  state  auditor, 
by  the  clerk  of  such  court,  constitutes  a  suffi- 
cient certification  of  the  allowance  of  the  list 
aud  the  list  so  sent  up  may  show  by  its  con- 
tents that  it  is  a  list  of  land  delinquent  for 
nonpayment  of  taxes  and  has  been  misdescribed 
in  the  attested  order  performing  the  function 
of  a  certificate,  wherefore  such  excerpt  from 
the  list  is  not  sufficient  to  prove  lack  of  certi- 
fication thereof. 

6.  Taxation  ^=s>788(9)— Attested^eopy  of  coun- 
ty court  order  on  delinquency  list  held  Insuffl- 
olent  to  prove  lack  of  presentation  to  county 
court  and  approval  by  It. 

Being  no  part  of  the  proceedings  of  record 
in  the  clerk's  office  of  the  county  court  per- 
taining to  the  delinquency  and  sale  of  the  land, 
such  attested  copy  of  a  court  order,  appearing 
on  the  list  does  not  prove  lack  of  presentation 
to  the  county  court  and  examination  and  ap- 
proval thereof  by  it  as  a  list  of  lands  delin- 
quent for  nonpayment  of  taxes. 

7.  Taxation  ^=s>788(9)  —  Proof  as  to  node  of 
recordation  of  delinquency  list  held  Insnfll- 
oient  to  enable  court  to  say  that  list  for  each 
year  not  transcribed  into  book  provided  there- 
for. 

Proof  that  the  delinquent  lists  of  a  coun- 
ty are  kept- by  the  clerk  of  its  county  court  in 
separate  bound  books,  by  years,  tiie  list  for 
each  year  constituting  one  book  and  each  book 
being  so  labeled  as  clearly  to  indicate  its  char- 
acter aud  contents,  is  too  uncertain  and  indefi- 
nite, as  to  the  mode  of  recordation,  to  enable 
the  court  to  say  the  list  for  each  year  is  merely 
bound  and  labeled  and  not  transcribed  into  a 
book  provided  for  the  purpose. 

8.  Taxation  ^=s>65&*Rnle  for  dotennlnlng  the 
time  for  sale  of  delinquent  lands  stated. 

Properly  interpreted,  the  provisions  of  sec- 
tion 6  of  chapter  31,  of  the  Code  (sec.  1064) » 
prescribing  the  time  for  sales  of  delinquent 
lands,  do  not  authorize  a  side  of  such  lauds  on 
the  second  Monday  in  December,  if  a  term  of 
the  circuit  or  county  court  of  the 'county  is  held 
in  said  month  or  the  preceding  month,  on  the 
first  day  of  which  sale  cannot  be  made  by  rea- 
son of  lack  of  time  for  posting  and  publica- 
tion of  notice,  after  receipt  of  the  Usts,  where- 
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fore  the  sale  should  be  made  on  the  first  day 
of  a  circuit  or  county  court  for  such  county, 
'whichever  is  held  first,  in  the  succeeding  year, 
and  a  sale  made  on  such  court  day,  under  such 
circumstances,  is  valid  as  to  the  time  of  sale. 


9.  StatHtes  ^=s>l85  —  Unnecessary  ImpHcatlon 
cannot  stand  against  express  terms  evincing 
contrary  legislative  Intent. 

In  the  interpretation  of  a  statute,  an  unnec- 
essary implication  cannot  stand  against  express 
terms  evincing  legislative  intention  contrary 
thereto. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Proceedings  by  William  A.  Matheny  against 
John  Baker  White  to  vacate  a  tax  deed.  De- 
cree for  defendant,  and  complainant  appeals. 
Affirmed* 

McCUntlc,  Mathews  &  Campbell,  of  Charles- 
ton, for  appellant. 
Henry  S.  Cato,  of  Charlestoo,  for  appellee. 

POFFENBARGBR,  J.  The  decree  of  the 
common  pleas  court  of  Kanawha  county, 
which  the  circuit  court  of  that  county  refus- 
ed to  disturb  by  the  award  of  an  appeal 
therefrom,  brought  up  by  this  appeal,  dis- 
missed, on  final  hearing,  a  bill  filed  for  the 
purpose  of  vacation  of  a  tax  deed  conveying 
to  the  appellee,  White,  a  tract  of  7%  acres  of 
land,  based  on  a  sherlfTs  sale  thereof  for 
nonpayment  of  taxes  for  the  year  10<M. 

The  tax  deed  was  obtained  October  24, 
19IL  Telitha  J.  Glllispie  and  her  husband, 
claiming  some  interest  In  the  tract  of  land, 
executed  a  deed,  I>ecember  18,  1911,  convey- 
ing 5  acres  thereof  to  J.  G.  Carper.  On  the 
next  day.  Carper  and  his  wife  executed  a  deed 
purporting  to  convey  to  the  said  Glllispie  and 
her  husband  the  undivided  one-half  of  the 
5  acres.  On  March  29,  1912,  White  and  the 
Gillisples  and  the  Carpers  executed  a  lease 
on  the  7%  acres  to  E.  A.  Mead,  J.  H.  Mead, 
and  L.  M.  Whan,  for  oil  and  gas  purposes. 
White  had  previously  executed  a  lease  on  the 
same  land  to  the  Hamilton  Company,  which 
afterwards  came  into  the  hands  of  the  Wil- 
liam Seymour  £]dwarda  Oil  Comoany.  Not 
long  before  the  tax  deed  was  obtained,  oil 
NvAs  discovered  In  the  neighborhood  of  the 
land,  and,  since  this  controversy  arose,  a 
well  of  small  production  has  been  drilled  on 
the  land.  Before  he  took  his  deed.  Col. 
White  claims  to  have  advised  the  owners  of 
their  right  to  redeem  and  given  them  a  fair 
opportunity  to  do  so.  That  ample  time  was 
nl lowed  is  clear.  After  obtaining  it,  he  con- 
veyed the  surface  to  plalntllTs  mother  for  a 
merely  nominal  consideration,  if  any  at  all. 

As  no  demurrer  was  Interposed  to  the  bill, 
its  sufildency  seems  to  be  conceded.  The  an- 
swer is  very  full  and  complete.  It  fully, 
clearly,  and  spedflcally  denies  every  allega- 
tion of  fact  relied  upon  for  the  establishment 


of  Invalidity  of  the  deed.  Some  of  the  nu- 
merous grounds  of  assault  upon  that  instru- 
ment have  completely  failed  and  are  no  long- 
er relied  upon. 

The  argument  submitted  to  sustain  eiz  of 
the  seven  assignments  of  error  found  in  the 
brief  filed  for  the  appellant  is  based  largely 
upon  an  exhibit  filed  with  the  bill,  which,  on 
its  face,  purports  to  be  only  a  part  of  a  rec- 
ord or  paper,  and  admittedly  is  only  a  part 
thereof.  A  witness  testifies  that  it  is  a  cer- 
tified copy  of  a  part  of  the  delinquent  list  for 
1904.  The  document  from  which  it  was  tak- 
en, as  now  found  in  the  clerk's  ofilce  of  Ka- 
nawha county,  is  described  as  being  a  bound 
book,  20  or  24  Inches  long  and  about  16  inch- 
es wide,  and  is  designated  the  delinquent  list 
for  the  year  1904^  by  a  label  or  mark  placed 
thereon. 

The  first  thing  on  the  exhibit  is  this  incom- 
plete caption: 

"List  of  Property  on  the  Land  Book*  for  the 
County  of  Kanawha— Thereon  or  Not  Ascer- 
tainable for  the  Year  190—." 

Following  that  are  the  headings  of  columns 
for  names  of  persons  charged  with  taxes,  the 
estates  held,  the  quantities  of  land,  the  de- 
scriptions and  locations  of  the  land,  the  dis- 
tances and  bearings  from  the  courthouse  and 
the  different  funds  for  which  taxes  are  charg- 
ed. Under  the  designation  '*Grand  Recapitu- 
lation" are  the  names  of  the  magisterial  dis- 
tricts, cities,  and  towns  of  the  county,  oppo- 
site to  which  are  columns  of  figures  showing 
the  aggregate  amounts  of  taxes  for  which  de- 
linquent returns  were  made.  This  is  followed 
by  an  afiidavit  admittedly  made  in  the  form 
prescribed  by  the  statute.  Lastly,  it  sets 
forth  what  purports  to  be  an  attested  copy 
of  an  order  entered  by  the  county -court  of 
Kanawha  county,  on  July  24,  1905,  saying: 

''This  day  came  J.  A.  Jarrett,  sheriff  of  this 
county,  presented  to>the  court  a  list  of  real  es- 
tate which  is  improperly  placed  on  the  asses- 
sor's books,  or  is  not  ascertainable  with  the 
amount  of  taxes  charged  on  8uc;h  property  for 
the  year  1904,  verified  by  his  affidavit  thereto 
appended,  which  said  list  being  examined  by 
the  court,  and  found  to  be  correct,  is  there- 
fore allowed." 

The  statute  contemplates  three  delinquent 
lists:  (1)  A  list  of  lands  improperly  placed 
on  the  land  books  or  not  ascertainable;  (2) 
a  list  of  other  real  estate  delinquent  for  non- 
payment of  taxes;  and  (3)  a  list  of  persons 
and  property  other  than  real  estate  The 
first  two  of  these  lists  have  different  head- 
ings, but  the  form  of  verification  of  each  is 
exactly  the  same.  Code,  c.  SO,  |  21  (sec.  1043). 
The  blanks  for  these  lists  are  furnished  by 
the  state  authorities.  Only  real  estate  re- 
turned in  the  second  list  is  subject  to  sale, 
and  the  heading  of  the  exhibit  is  relied  upon 
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as  showing  return  of  lands  required  to  be  em- 
braced In  tbe  first. 

As  the  statute  does  not  authorise  sale  of 
lands  returned  in  the  JArst  one  of  the  three 
lists,  but  does  authorize  sale  of  those  re- 
quired to  be  returned  in  the  second,  the  head- 
ing of  the  exhibit  and  the  court  order  there- 
on certified  are  treated  in  the  argument,  as 
proof  that  only  one  list  was  returned,  a  list 
of  lands  improperly  charged  or  not  ascertain- 
able, and  that  no  list  showing  a  return  of 
lands  delinquent  for  nonpayment  of  taxes  was 
made  out  and  filed.  Upon  this  assumption, 
it  is  contended  that  the  list  returned  consti- 
tuted no  basis  for  a  sale;  that  no  list  author- 
izing  sale  was  preserved  and  recorded  by  the 
clerk ;  that  no  such  list  was  presented  to  the 
county  court  or  examined  by  it ;  that  no  such 
list  was  certified  to  the  auditor,  by  the  clerk 
of  the  court;  and  that  the  auditor  did  not 
certify  to  the  sheriff,  for  sale,  lands  returned 
delinquent  for  nonpayment  of  taxes,  but  did 
attempt  to  certify  for  sale  lands  improperly 
charged  or  not  ascertainable. 

[1]  Begular  and  accordant  with  statutory 
requirements,  on  its  face,  the  tax  deed  is 
prima  facie  proof  that  all  statutory  provi- 
sions essential  to  a  sale  of  the  land"  thereby 
conveyed  were  complied  with  and  that  such 
title  as  it  purports  to  convey  vested  in  the* 
grantee.  Code,  c.  ai,  {  20  (sec.  1088).  Hence, 
In  every  attack  upon  such  a  deed  by  the  for- 
mer owner  of  the  land,  he  must  affirmatively 
show,  in  order  to  prevail,  that  some  essen- 
tial step  in  the  proceedings  was  omitted  or 
some  vitiating  act  performed.  Hogan  v.  Pig- 
gott,  60  W.  Va.  541,  56  S.  E.  189;  Mosser  v. 
Moore,  56  W.  Va.  478,  49  S.  E.  537;  Dequasle 
V.  Harris,  16  W.  Va.  345.  Recognizing  this 
rule,  the  plaintiff  has  attempted  to  establish 
lack  of  a  return  of  delinquency  of  the  land 
in  question,  for  nonpayment  of  taxes. 

The  exhibit  relied  upon  as  proof  of  such 
omission  is  clearly  not  sufllcient  As  the 
oral  evidence  discloses,  it  is  a  certified  copy 
of  the  whole  or  part  of  one  sheet  or  page  of 
a  document  sufficient  in  volume  to  constitute 
a  botmd  book  found  among  the  records  of  the 
clerk's  office  of  th6  county  court,  and  pre- 
sumptively the  last  page  thereof.  If  It  were 
read  in  connection  with  all  that  precedes  it, 
and  in  the  light  thereof,  it  might  turn  out  to 
be,  in  its  incomplete  heading,  and  in  the  copy 
of  the  court  order  indorsed  thereon,  a  mis- 
description and  a  misnomer  of  an  otherwise 
complete  and  perfect  list. of  lands  returned 
for  nonpayment  of  taxes.  And,  notwith- 
standing the  certificate  of  what  purports  to 
be  a  copy  of  the  court  order  therein  set  forth, 
there  may  be  an  order  of  the  court,  showing 
presentation,  examination,  and  allowance  of 
the  list,  as  one  of  lands  returned  delinquent 
for  nonpayment  of  taxes.  In  other  words, 
the  numerous  sheets  on  which  the  lands  were 
entered  and  returned,  constituting  the  list. 


f  Estate  in  the  County  of  Kanawha  Delinquent 
for  N<mpayment  of  Taxes  Thereon  for  the 
Tear  1904,"  and  the  recapitulation  made  up- 
on a  blank  intended  for  the  other  list,  the 
list  of  lands  improperly  charged,  and  the  affi- 
davit appended  thereto.  In  such  case,  the 
list  itself  would  be  properly  headed  and  be 
complete,  perfect,  and  unclouded,  but  for  this 
incomplete  expression,  "List  of  Property  on 
the  Land  Book,  for  the  County  of  Kanawha 
— ^Thereon  or  Not  Ascertainable  for  the  Year 
190 — ,••  at  the  end  thereof  and  above  the  re- 
capitulation. As  has  been  stated,  the  affida- 
vit is,  in  terms,  the  one  prescribed  for  the 
list  of  lands  returned  for  nonpayment,  where- 
fore there  is  no  defect  in  it  The  errcmeous 
designation  of  the  recapitulation  is  not  con- 
trolling, for  the  statute  does  not  In  terms  re- 
quire a  recapitulation.  Besides  the  heading 
on  the  exhibit  is  incomplete.  It  names  no 
year,  and  another  blank  is  unfilled.  Bead  in 
connection  with  what  may  have  been  a  doxen 
or  more  other  and  preceding  pages  properly 
and  fully  headed,  it  could  not  be  regarded  as 
anything  other  than  an  erroneous  caption  of 
the  recapitulation,  not  the  list,  left  or  entered 
thereon  by  mistake.  If  it  could  not  be  wholly 
disregarded,  it  would  constitute  nothing  more 
than  a  slight  defect  in  the  list 

The  attested  copy  of  the  court  order  ap- 
pended to  the  list,  as  shown  by  the  exhibit, 
and  describing  it  as  a  list  of  lands  improper- 
ly charged  or  not  ascertainable,  may  be  dis- 
regarded upon  the  inquiry  as  tx>  the  charac- 
ter of  the  list  returned,  because  the  statute 
nowhere  requires  its  indorsement  on,  or  rec- 
ordation with,  the  delinquent  list.  After  the 
list  has  been  approved  by  the  county  court  it 
is  the  duty  of  the  derk  to  certify  a  copy 
thereof  to  the  auditor  and  record  the  original. 
Code,  c.  31,  t  24  (sec  1063).  He  is  not  re- 
quired to  indorse  any  certificate  or  court  or- 
der upon  the  orlginaL  Hence,  this  attested 
copy  of  the  order  is  no  pcurt  of  the  proceed- 
ings of  record  in  the  clerk's  office  of  the 
county  court. 

Though  there  may  have  been  but  one  affi- 
davit to  the  list  from  which  the  exhibit  was 
taken,  that  fact  does  not  disprove  sufficiency 
of  the  list.  Only,  one  list  of  real  estate  may 
have  been  returned,  and  that  may  have  been 
one  of  lands  delinquent  for  nonpayment  of 
taxes. 

[2]  If  the  list  returned  was  such  as  we 
have  shown  it  may  have  been,  a  merely  de- 
fective one,  the  defect  therein  would  not  Jus- 
tify vacation  of  the  deed.  It  is  expressly  and 
clearly  cured  by  section  25  of  chapter  31  of 
the  Code  (sec  1084),  saying: 

"And  no  irregularity,  error  or  mistake,  in  the 
delinqjient  list  or  the  return  thereof,  or  in 
the  affidavit  thereto,  •  •  •  shall,  after  the 
deed  is  made,  invalidate  or  affect  the  sale  or 
deed." 

{3-6]  Treated  as  the  clerk's  certificate  of 
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the  court  order  is  sufficient  A  manifestly 
erroneous  designation  of  the  list  in  a  clerk's 
certilicate  could  not  change  its  character.  It 
would  correctly  define  itself  by  its  contents, 
even  though  a  single  erroneous  expression 
therein  should  be  inconsistent  therewith.  The 
order  or  certificate  says  the  Ust  was  present- 
ed, examined,  found  to  be  correct,  and  allow- 
ed, and  the  erroneous  designation  thereof,  in 
the  case  supposed,  would  be  corrected  by  its 
true  character  as  disclosed  by  its  contents. 
The  statute  requires  certification  of  copies  of 
the  lists,  but  it  prescribes  no  form  of  certifi- 
cate. A  copy  of  the  court  order  allowing  the 
list  is  usually  indorsed  upon  the  original, 
copied  with  it  for  the  certificate  and  record- 
ed, but  it  can  operate  only  as  a  certificate,  for 
the  reason  already  stated.  It  is,  however,  an 
indorsement  upon  the  copy,  signed  by  the 
clerk,  saying  the  list  was  presented,  examin- 
ed, found  to  be  correct,  and  allowed.  Then 
the  document  so  certified  proves  itself,  as  to 
its  character. 

What  has  been  said  fully  disposes  of  the 
contention  that  the  auditor's  certification  of 
the  lands  in  the  list,  to  the  sheriff,  for  sale, 
as  being  delinquent  for  nonpayment  of  taxes, 
was  unauthorized  and  invalid.  What  is  re- 
lied upon  as  proof  of  return  of  a  list  on 
which  a  sale  could  not  be  predicated  and  cer- 
tification thereof  to  the  sheriff  is  wholly  in- 
sufficient for  that  purpose. 

[6]  There  is  no  proof  that  the  county  court 
did  not  approve  and  allow  the  list  as  one  of 
lands  returned  for  nonpayment  of  taxes.  De- 
spite the  attested  copy  indorsed  on  the  ex- 
hibit, there  may  have  been  a  court  order  so 
allowing  it,  and  the  proof  does  not  negative 
its  existence.  The  court  ought  not  to  be  ask- 
ed to  infer  nonexistence  thereof  from  the  ex- 
hibit, because,  if  it  does  not  exist,  the  fact 
could  have  been  shown.  Stout  v.  Sands,  56 
W.  Va.  663,  669,  49  S.  E.  428.  Strictly  speak- 
ing, the  attested  copy  should  not  have  been 
on  the  original  list  The  order  should  have 
been  sought  in  the  order  books  of  the  court. 

[7]  Nor  is  there  dear  evidence  that  the  list 
was  not  properly  recorded.  Though  one  wit- 
ness was  made  to  say  the  original  list  was 
merely  bound,  instead  of  transcribed  in  a 
book,  by  assumption  that  it'  was,  in  questions 
propounded  to  him,  he  distinctly  said  there 
was  a  book  in  the  office  of  the  kind  required 
by  law  to  be  kept  for  recordation  of  such 
lists.  Another  witness  said  the  book  from 
which  the  exhibit  was  taken  was  "a  book 
such  as  we  record  the  delinquent  lists  in  each 
year.**  Both  described  it  as  a  book  labeled 
as  the  delinquent  list  for  1904,  and  say  there 
was  a  book  of  that  kind  for  each  year.  If 
what  is  claimed  is  true,- it  was  susceptible  of 
•clear  proof  in  less  than  a  dozen  words,  and 
the  burden  of  proof  thereof  was  on  the  plain- 
tiff. It  is  not  the  province  of  courts  to  raise 
out  of  equivocal  expressions  what  Is  mani- 
festly susceptible  of  positive  proof  if  it  ex- 
ists.   Stout  v.  Sands,  cited. 


[8]  The  remaining  inquiry  is  whether  the 
land  was  sold  at  a  time  prescribed  by  law. 
If  it  was  not  and  the  fact  appears  in  the  pro- 
ceedings of  record,  the  irregularity  is  fatal. 
It  is  not  cured  by  any  statute.  Hardman  v. 
Brannon,  70  W.  Va.  726,  75  S.  B.  74.  Al- 
though .the  statute  required  delivery  to  the 
sheriff  of  the  auditor's  list  containing  the 
land  in  question,  on  or  before  November  1, 
1906,  it  was  not  delivered  earlier  than  No- 
vember 3,  1906.  At  any  rate,  there  is  a  pre- 
ponderance of  evidence  against  delivery  be- 
fore the  last-mentioned  date.  That  delivery 
was  too  late  to  enable  the  sheriff  to  sell  at 
the  November  term  of  the  county  court,  or 
the  December  term  of  the  circuit  court  of 
Kanawha  county,  held  in  that  year.  It  was 
advertised  for  sale  on  December  11, 1906,  un- 
der the  impression  that  sale  thereof  could  be 
made  on  the  second  Monday  of  said  month; 
but  there  were  errors  and  irregularities  for 
which  such  sale  was  abandoned,  notice  of  a 
continuance  thereof  until  February  11.  1907, 
given,  and  the  property  readvertised  for  the 
time  and  in  the  manner  prescribed  by  law. 
The  sale  seems  to  have  been  advertised  for 
the  second  Tuesday,  instead  of  the  second 
Monday,  in  December,  and  the  notice  pub- 
lished only  in  Sunday  issues  of  a  daily  pa- 
per. If  the  statute  authorized  sale  on  the 
second  Monday  of  December,  under  the  cir- 
cumstances, the  list  may  have  been  received 
in  time  for  sale  on  that  date ;  but  our  inter- 
pretation of  the  statute  renders  it  unneces- 
sary to  pass  upon  that  question. 

Section  6,  c.  31,  Code  (sec.  1064),  requires 
sale  to  be  made  *'on  the  first  day  of  the  next 
November  or  December  term  of  the  circuit  or 
county  court  of  the  said  county,  whichever 
may  be  held  first  after  the  posting  of  said 
list  and  the  publication  of  said  notice  as  here- 
in required :  or  if  no  term  of  either  court  be 
held  in  said  county  in  November  or  Decem- 
ber; then  on  the  second  Monday  in  Decem- 
ber next  thereafter.*'     An  exception  is  pro- 

"If  the  lists  herein  named  be  not  received 
by  the  sheriff  in  time  to  publish  such  notice  and 
make  such  sale  in  the  month  of  November  or 
December,  as  herein  provided  for,  then  said 
sale  shall  be  commenced  on  the  first  day  of  a 
circuit  or  county  court  for  such  county,  which- 
ever may  be  held  first,  in  the  year  next  after 
the  publication  of  such  notice  of  sale.'* 

[9]  If  the  lists  were  not  received  in  time 
to  sell  in  November  or  December,  within  the 
meaning  of  these  provisions,  then  the  second 
notice  of  sale,  fixing  upon  February  11,  1907, 
as  the  time,  and  the  sale  made  thereunder, 
were  valid,  for  that  day  was  the  first  day  of 
the  first  term  of  court  held  in  the  succeeding 
year.  Under  the  circumstances,  the  statute 
would  not  nave  been  literally  followed  by  a 
sale  on  the  second  Monday  in  December. 
Sale  on  that  day  can  be  made  only  when  no 
circuit  or  county  court  is  held  in  November 
or  December.    In  this  case,  there  was  a  term 
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of  court  in  each  of  those  months.  If  the 
terms  of  the  exception  could  be  ignored,  those 
of  the  other  provision  might  be  interpreted 
as  authorizing  sale  on  the  second  Monday  in 
December,  in  case  of  failure  to  receive  the 
lists  in  time  for  a  sale  on  a  court  day  in  No- 
vember or  December,  when  there  is  such  a 
term.  But  the  terms  of  the  exception  forbid 
such  Interpretation.  In  other  words,  they 
forbid  modification  of  the  meaning  of  the 
words  of  the  main  provision,  by  implication. 
They  say  the  exception  shall  be  operative  and 
controlling,  unless  the  lists  shall  have  been 
received  in  time  to  advertise  and  sell  as  pro- 
vided in  the  section,  that  is,  on  a  court  day 
in  November  or  December,  or  on  the  second 
Monday  in  December,  if  no  court  is  held  in 
November  or  December.  The  phrase,  "as 
herein  provided  for,"^  found  in  the  exception, 
extends  its  operation  to  all  cases  not  falling 
within  the  terms  of  the  general  provision. 
If  a  term  of  court  is  held  in  either  of  the 
mouths  named,  and  the  lists  are  not  received 
in  time  therefor,  the  general  clause  does  not 
say  the  sale  may  be  made  on  the  second  Mon- 
day in  December.  Sale  can  be  made  on  that 
day,  agreeably  to  the  words  of  the  general 
provision,  only  in  the  event  that  no  court  is 
held  in  November  or  December,  and  the  ex- 
ception makes  the  words,  '*if  no  term  of  'ei- 
ther court  be  held  in  said  county  in  Novem- 
ber or  December,"  binding,  by  reference 
thereto  and  adoption  thereof.  A  mere  un- 
necessary implication  cannot  stand  against 
express  word6.  Waggy  v.  Waggy,  77  W.  Va. 
144,  87  S.  B.  178;  Bank  v.  Thomas,  75  W. 
Va.  321,  83  S.  E.  985 ;  Bank  v.  Jacobs,  74  W. 
Va.  525,  82  S.  E.  320,  Ann.  Cas.  1917D,  695. 

From  this  conclusion,  it  results  that  the 
sale  was  made  on  the  day  authorized  by  law, 
after  due  advertisement  and  posting  of  the 
list,  and  it  is  immaterial  that  there  were 
mere  purpose  and  preparation  to  sell  on  a 
different  day. 

Seeing  no  error  in  the  decree  complained 
of,  we  will  affirm  it 
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MURPHY  V.  KARNES.    (No.  4074.) 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

March  22,  1921.) 

(SyUahus  by  the  Court,) 

Executors  and  administrators  ^»I7(2)— 
Grandfatlier  lield  entitled  to  a|»|»ointinent  In 
preference    to    stranger. 

The  principleB  announced  in  tlie  case  In  re 
the  Administration  of  the  Estate  of  Joel  Stoli- 
ings,  82  W.  Va.  18,  06  S.  E.  446,  affirmed  and 
applied. 

Error  to  Circuit  Oourt,  Morgan  County. 

Petition  to  county  court  by  John  K.  Mur- 
phy  against  Hiram  Karnes,  administrator. 
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Judgment  for  defendant  on  appeal  to  circuit 
court,  and  petitioner  brings  error.  Reversed 
and  remanded,  with  directions. 

A«  C.  Mdntire,  of  Martinsburg,  and  O.  Mc- 
Intlre- Weaver,  of  Berkely  Springs,  for  plain- 
tiff in  error. 

LIVELY,  J.  A.  R.  Barnes,  a  resident  of 
Morgan  county,  died  intestate  on  November 
7,  1918,  leaving  a  widow,  Bessie  B\>rtney 
Barnes,  and  one  child,  Ada,  about  three  years 
of  age.  Several  hours  afterwards,  on  the 
same  day,  the  widow,  Bessie  Fortney  Barnes, 
died  intestate,  leaving  surviving  her,  Ada, 
the  three  year  old  dilld,  begotten  by  A.  B. 
Barnes,  and  two  other  children.  Flora  Fort- 
ney and  Madeline  Fortney,  both  under  four- 
teen years  of  age,  children  by  a  former  de- 
ceased husband.  On  the  12th  day  of  Novem- 
ber, 1918,  the  infant  child  Ada  died.  The 
three  deaths  were  caused  by  the  terrible  epi- 
demic of  influenza  which  prevailed  that  year, 
and  left  so  many  broken  homes  and  bleeding 
hearts.  On  the  day  of  the  death  of  the  Infant 
Ada,  Jonas  H.  Karnes,  on  his  own  motion, 
was  appointed  administrator  of  the  estates  of 
A.  R.  Barnes  and  Bessie  F.  Barnes,  and 
qualified,  giving  bond  in  the  p^ialty  of  $1,500, 
which  appointment  was  confirmed  by  the 
county  court  on  January  20,  1919.  Karnes 
was  no  relation  either  by  blood  or  marriage 
to  the  decedents,  and  was  not  a  creditor  nor 
in  any  way  interested  in  the  administration 
of  the  estates.  On  the  following  day  John 
K.  Murphy,  who  is  the  grandfather  of  the 
infants  Flora  and  Madeline  Fortney,  ap- 
peared before  the  county  clerk  and  moved  the 
revocation  of  the  appointment  of  Karnes  as 
administrator,  and  asked  to  be  appointed  in 
his  stead.  This  motion  was  resisted  by 
Karnes,  who  had  been  also  appointed  guard- 
ian of  the  infant  distributees.  Thereupon 
the  clerk  revoked  the  appointment  of  Karnes, 
but  refused  to  appoint  Murphy,  or  reappoint 
Karnes,  who  then  asked  to  be  reappointed 
upon  motion  of  himself  as  guardian.  The 
parties  then  agreed  to  submit  their  claims 
for  administration  to  the  Judge  of  the  cir- 
cuit court  upon  an  agreement  of  facts.  The 
judge  declined  to  take  Jurisdiction,  and  on 
the  27th  day  of  September,  1919,  John  K. 
Murphy  presented  his  formal  petition  to  the 
county  court,  alleging  that  he  was  the  next 
of  kin  of  the  Infant  distributees  and  the  only 
adult  distributee  of  the  estates,  that  the  ap- 
I)ointment  of  Karnes  was  unlawfully  made, 
and,  although  revoked,  he  (Karnes)  was  con- 
tinuing CO  act  as  administrator,  that  petition- 
er had  never  declined  to  qualify  in  his  own 
right  or  on  behalf  of  the  infants,  his  grand- 
children, that  he  Is  the  next  of  kin  to  the 
infants,  and,  in  case  of  their  demise,  would 
inherit  the  entire  estates,  and  praying  that 
he  be  appointed  as  administrator.  To  this 
petition  Karnes  appeared  at  a  session  of  the 
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court  beld  on  October  4,  1019.  The  hearing 
was  continued  until  October  11,  1919,  but  it 
appears  that  on  October  4,  1919,  Hiram 
Karnes  was  aip^ointed  administrator  of  the 
estates.  At  the  next  hearing  of  the  petition 
on  October  11,  1919,  Jonas  H.  Karnes  nomi- 
nated Hiram  Karnes,  his  brother,  as  admin- 
istrator, and  the  court  again  appointed  Hi- 
ram Karnes  as  such,  over  the  objection  of 
Murphy,  the  grandfather.  Afterwards  Hiram 
Karnes  qualified  as  administrator  and  gave 
bond  in  the  penalty  of  ^,000.  An  appeal  was 
allowed  from  the  order  of  the  county  court 
upon  petition  of  Murphy,  duly  verified,  set- 
ting out  the  proceedings  in  full  with  attested 
copies  of  the  various  orders  of  the  county 
court  as  exhibits;  and  on  January  17,  1920, 
upon  argument  of  counsel,  the  court  dismissed 
the  appeal  as  Improvldently  awarded,  and 
awarded  costs  against  the  petitioner.  From 
this  order  of  the  circuit  court  plaintiff  ob- 
tained this  writ  of  error. 

The  statute  authorizing  the  granting  of 
letters  of  administration,  sections  4  and  6  of 
chapter  85,  Code  (seca  3991,  3992) »  in  part 
reads: 

*' Administration  shall  be  granted  to  the  dis- 
tributees who  apply  therefor,  preferring  first 
the  husband  or  wife,  and  then  such  others  en- 
titled to  distribution  as  the  court  shall  see  fit. 
If  no  distributee  apply  for  administration  with- 
in 30  days  from  the  death  of  the  intestate,  the 
oonrt  may  grant  administration  to  one  or  more 
of  his  creditors,  or  to  any  other  persoin. 
♦  •  •  If  a  will  of  the  deceased  be  afterwards 
admitted  to  record,  or  if  after  administration 
is  granted  to  a  creditor,  or  other  person  than 
u  distributee,  any  distributee  who  shall  not  have 
before  refused,  shall  apply  for  administration, 
there  may  be  a  grant  of  probate  or  adminis- 
tration in  like  manner  as  if  the  former  grant 
had  not  been  made,  and  the  said  former  grant 
shall  thereupon  cease.*' 

The  defendant  Hiram  Karnes  filed  no  an- 
swer or  plea  to  the  petition  of  the  plaintiff 
either  In  the  county  court  or  circuit  court. 
No  evidence  was  taken  so  far  as  the  record 
discloses.  There  is  no  Intimation  that  the 
grandfather  Is  unfit  for  the  trust.  The  pe- 
tition alleges  that  he  is  the  nearest  of  kin 
to  the  infants,  and  will  be  the  sole  heir  of 
the  estates  In  case  he  should  survive  them.  He 
has  been  taking  care  of  them  since  the  un- 
timely death  of  the  parents,  and  is  bound  to 
them  by  ties  of  blood,  love,  and  affection. 


He  avers  his  readiness  and  ability  to  execute 
the  necessary  bond.  Should  he  have  prefer- 
ence  over  the  stranger  In  the  admlnistratiOD 
of  this  important  trust  and  in  its  preserva- 
tion for  the  benefit  of  the  children,  and  for 
his  own  possible  inheritance?  Reason  an- 
swers in  the  affirmative.  The  statute  accords 
with  reason.  Its  terms  clearly  indicate  that 
those  having  an  interest  In  the  estate  as  dis- 
tributees shall  be  preferred  to  the  strangers. 
This  court  has  held  that  it  is  mandatory  upon 
the  county  court  to  appoint  a  distributee  up- 
on his  application  if  he  be  a  fit  person  and 
able  to  qualify.  Should  the  distributee  not 
desire  the  appointment,  or  be  unable  to  give 
bond,  he  may  designate  the  person  to  be 
appointed.  Taylor  v,  Vlrginia-Pocahontas 
Coal  Co.,  78  W.  Va.  455,  88  S.  B.  1070.  But 
the  infants  are  of  tender  years,  and  for  that 
reason  cannot  nominate  an  administrator. 
In  such  cases  the  general  rule  is  that  the 
person  who  is  nearest  to  the  distributee  in 
blood,  affection,  and  interest  is  entitled  to  the 
administration.  This  court  has  held  that,  if 
the  distributee  be  a  minor  of  such  tender 
years  as  to  be  unable  to  designate  a  person 
for  the  trust,  the  mother,  as  the  natural 
guardian,  custodian,  nearest  relative,  and 
prospective  heir  may  demand  the  adminis- 
tration in  her  own  name  in  its  behalf,  and  it 
then  becomes  the  duty  of  the  court,  having 
Jurisdiction,  to  grant  it  to  her  upon  proper 
application,  if  she  be  a  suitable  person  and 
able  to  qualify.  In  re  Estate  of  Joel  Stoll- 
ingsi  82  W.  Va.  18,  95  S.  B.  44)5.  The  same 
reasons  would  dictate  the  appointment  of 
the  grandfather,  where  the  mother  and  father 
are  both  dead,  and  he  is  the  custodian  of  the 
infants  and  their  prospective  heir.  The  prin- 
ciples announced  by  Judge  Poffenbarger  in 
the  Stollings  Case,  dted,  govern  this  case. 

The  county  court  erroneously  refused  the 
appointment  of  John  K.  Murphy  as  the  admin- 
istrator of  the  estates  upon  his  petition,  and 
the  circuit  court  erred  in  dismissing  his  ap- 
peal, and  thereby  refusing  to  grant  him  the 
proper  relief.  The  case  will  be  remanded 
to  the  county  court  of  Morgan  county,  with 
direction  to  grant  administration  of  the  es- 
tates of  Albert  R.  Barnes,  deceased,  and  of 
Bessie  Fortney  Barnes,  deceased,  to  John  K. 
Murphy,  plaintiff  in  error,  when  he  executes 
proper  bonds  and  takes  the  prescribed  oaths. 

Reversed  and  remanded. 
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GRAY  V.  CENTRAL  WAREHOUSE  CO. 
et  al.     (No.  222.) 

(Supreme  Coxat  of  North  Carolina.     April  6| 

1921.) 

1.  Warehoosemen  ^=»8— Owner  of  property  af- 
fected with  pttbllo  nee  must  troat  all  users 
Impartfally. 

The  owner  of  any  business  affected  with 
a  public  use,  so  long  as  he  devotes  his  prop- 
erty to  such  use,  must  treat  with  absolute  im- 
partiality all  who  apply  to  him  for  service. 

2.  lajunctlon  #=»136(l)— Tobaeco  buyer  enti* 
tied  to  temporary  Injunction  against  exelu- 
•ion  from  warehouse  ponding  determination 
of  oharges  against  him. 

A  tobacco  buyer  is  prima  fade  entitled  to 
attend  tobacco  sales  in  public  warehouses  and 
to  bid  therein,  and  the  warehousemen  will  be 
temporarily  restrained  from  interfering:  with 
such  right  pending  the  final  trial  at  which  the 
sufficiency  of  the  warehousemen's  grounds  for 
excluding  him  will  be  determined. 

3.  Warehousemen  ^=»3 —>  Tobacco  warehouses 
are  public  and  affected  with  a  public  use. 

Tobacco  warehouses,  which  are  essential  to 
the  conduct  of  the  most  important  agricultural 
pursuit  in  the  state,  and  which  have  been  reg- 
ulated by  statute  since  the  earliest  colonial 
times,  and  are  now  regulated  as  to  charges, 
transaction  of  business,  and  accoonts  by  C. 
S.  §§  4926-4980,  51!^4^5126,  and  required  to 
take  out  a  license  by  section  7839.  are  public 
warehouses  engaged  in  business  affected  with 
a  public  interest. 


4.  Warehousemen  ^=:98— Pubilo  warehouse  can- 
not discriminate  against  any  seller  or  buyer. 

A  public  warehouse  company  cannot  dis- 
criminate by  rejecting  or  excluding  any  one 
therefrom  as  seller  or  buyer. 


(106  B.B.) 

•States  government  to  buy  leaf  tobacco ;  that 
the  persons,  firms,  and  corporations  named 
as  defendants  compose  a  voluntary  associa- 
tion known  as  the  Klnston  Tobacco  Board  of 
Trade,  which  consists  of  several  warehouses 
doing  re^ectively  business  in  said  town  as 
the  CJentral  Warehouse  Oompany,  Farmers' 
Warehouse  Ck>mpany,^  Atlantic  Warehouse, 
Knott  Bros.  Warehouse,  Bagle  Warehouse 
Oompany,  and  the  New  Brick  Warehouse 
(Company;  that  under  a.  rule  of  the  said 
Board  of  Trade  no  person  could  buy  tobacco 
on  said  warehouse  floors  unless  he  were  a 
member  of  the  Kinston  Tobacco  Board  of 
Trade;  that  heretofore  and  up  to  1920  the 
membership  fee  of  the  said  Klnstcm  Tobacco 
Board  of  Trade  was  $25,  which  sum  was  so 
small  that  any  person  desiring  to  buy  tobacco 
could  easily  become  a  member  of  the  Board 
of  Trade  with  the  right  and  privilege  of  buy- 
ing tobacco,  but  on  August  23,  1920,  the  said 
Board  of  Trade,  the  plaintiff  not  being  pres- 
ent and  having  no  notice,  adopted  a  rule  fix- 
ing the  membership  fee  at  $500  and  raising 
the  annual  dues  from  $18.60  to  $49.50,  and 
also  adopted  a  rule  that  failure  to  pay  with- 
in 10  days  after  notice  would  forfeit  member- 
ship. The  plaintiff  further  averred  that, 
though  a  member  of  the  Board  of  Trade,  he 
was  not  present  at  said  meeting  and  had  no 
notice  thereof,  and  the  Board  of  Trade,  com- 
posed of  S4  members,  increased  the  member- 
ship fee  to  $500,  which  was  exorbitant  and 
excessive,  and  was  intended  to  reduce  com- 
petition among  the  buyers  by  limiting  the 
number  of  competing  bidders ;  that  the  domi- 
nant and  controlling  members  of  the  said 
Blinston  Board  of  Trade  are  the  representa- 


5.  Warehousemen  ^=»8— Public  warehouse  can- 
not exclude  buyer  for  nonmembership  In  board 
of  trade. 

A  public  warehouse  cannot  ezdude  there- 
from a  buyer  for  the  reason  that  he  was  not  a 
member  of  or  had  been  excluded  from  a  board 
of  trade. 

Appeal  from  Superior  Oourt,  Lenoir  OoTm- 
ty;  (3onnor,  Judge. 

Action  by  George  W.  Gray  against  the  Cen- 
tral Warehouse  Company  and  others.  From 
an  order  continuing  until  trial  a  restraining 
order  against  defendants,  they  appeal.  Af- 
firmed. 

This  is  an  action  by  Greorge  W.  Gray,  al- 
leging that  since  1914  he  has  been  engaged 
in  the  business  of  buying  tobacco  sold  on  the 
floors  of  the  tobacco  warehouses  located  in 
Kinston,  N.  C,  and  up  to  1920  had  bought 
large  quantities  of  tobacco,  and  that  the  buy- 
ing of  leaf  tobacco  upon  warehouse  floors  is 
the  principal  business  and  occupation  of  the 
plaintiff,  who  has  a  license  from  the  United 


tives  of  the  Imperial  Tobacco  Company,  Ex- 
port Tobacco  Company,  Liggett  &  Myers  To- 
bacco Company,  and  the  American  Tobacco 
0>mpany,  and  the  warehouses  in  said  town, 
and  that  the  purpose  of  the  said  tobacco  com- 
panies was,  by  diminishing  competition  among 
buyers,  to  purchase  the  tobacco  upon  the 
warehouse  floors  at  the  lowest  possible  price, 
with  the  result  that  said  tobacco  companies 
would  obtain  tobacco  at  a  less  price  than 
it  was  reasonably  worth,  and  in  this  way 
the  tobacco  growers  in  that  section  of  the 
state  are  compelled  to  take  less  for  their 
tobacco  than  the  same  is  fairly  worth,  it 
being  the  purpose  and  object  of  said  com- 
bination, of  manufacturers  to  purchase  the 
tobacco  at  the  lowest  possible  price  by  elim- 
inating the  independent  buyer  or  reducing  the 
strength  and  number  of  the  independent  buy- 
ers, and  that  for  that  purpose  said  companies 
gave  notice  through  the  president  of  thb 
Kinston  Tobacco  Board  of  Trade,  he  being 
one  of  the  buyers  for  the  Export  Tobacco 
Company,  to  each  of  the  said  warehouses, 
that  if  any  of  the  said  warehouses  accepted 
any  bid  from  the  plaintiff  for  tobacco  on  the 
said  warehouse  floor,  then  the  said  tobacco 
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companles-rl-  e**  the  Imperial  Tobacco  Ck>m- 
pany,  the  Export  Tobacco  Company,  lig- 
gett  &  Myers  Tobacco  Company,  the  Ameri- 
can Tobacco  Company,  and  the  other  com- 
panies above  named — ^would  withdraw  their 
buyers  from  said  market  and  the  floors 
of  said  warehouse  offending  and  not  buy 
any  tobacco  offered  for  sale  thereon,  and 
he  avers  that  the  reason  assigned  for  refus- 
ing the  plaintiff's  membership,  which  was 
that  he  had  "nested"  tobacco,  was  a  pre- 
text, and  he  was  found  guilty  without  giving 
the  plaintiff  an  opportunity  to  be  heard  or 
requesting  him  to  give  information  though 
the  charge  was  untrue  and  false;  whereup- 
on the  plaintiff  brought  this  acti(ni  for  dam- 
ages to  his  reputation  and  character  and  hu- 
miliation for  such  unjust  expulsion,  and 
denies  that  the  defendants  had  the  right  to 
exclude  him  from  buying  on  the  floors  of 
said  warehouses,  and  asked  for  an  Injunction 
to  compel  them  to  accept  bids  made  by  him 
for  tobacco  sold  upon  their  said  warehouse 
floors  and  deliver  upon  payment  therefor. 
The  defendants  answered,  denying  some  of 
the  allegations  and  admitting  others,  and  the 
court  In  its  Judgment  granted  an  InJunctlOD 
to  the  hearing,  finding  as  facts  that — 

"The  defendants,  Central  Warehouse  Com- 
pany, Farmers'  Warehouse  Company,  Atlantic 
Warehouse  Company,  Knott  Bros.  Warehouse, 
Eagle  Warehouse  Company,  and  the  New  Brick 
Warehouse,  are  each  and  all  public  tobacco 
warehouses,  doing  business  as  warehousemen 
in  the  city  of  Kinston,  and  that  each  and  every 
one  of  the  said  warehouses  declined  and  re- 
fused to  admit  the  plaintiff,  GkK>rge  W.  Gray, 
dealer  in  leaf  tobacco,  holdhig  registration  un- 
der United  States  statute  marked  Exhibit  A, 
and  filed  in  the  record,  to  purchase  or  bid  for 
tobacco  upon  the  warehouse  floors  of  the  said 
respective  warehouses  for  the  reason  that  the 
said  George  W.  Gray  was  not  a  member  of  the 
Kinston  Tobacco  Board  of  Trade,  the  plaintiff 
having  been  expelled  upon  the  charge  of  nest- 
ing tobacco,  and  the  court  being  of  the  opin- 
ion that  the  said  defendant  warehouses  above 
named  cannot  refuse  to  permit  plaintiff  to  bid 
whether  the  allegations  of  their  answers  are 
true  or  not,"  and  restrained  the  above-named 
warehouse  companies  and  other  persons  named 
in  the  complaint  from  preventing  "the  said 
George  W.  Gray,  the  plaintiff,  to  bid  for  to- 
bacco offered  for  sale  upon  the  floors  of  the 
said  respective  warehouses  at  public  auction, 
and  to  buy  the  same  when  his  said  bid  is  the 
highest  bid  therefor,  and  to  deliver  the  same 
to  him  upon  the  payment  therefor,"  and  "con- 
sideration of  the  issues  raised  by  the  pleadings 
is  continued  to  be  heard  and  to  be  determined 
in  due  course  and  practice  of  this  court,  and 
the  cause  is  retained  for  further  orders." 

From  this  order  continuing  this  restraining 
order  to  the  hearing  the  defendants  appealed. 

Cowper,  Whitaker  &  Allen  and  Rouse  ft 
Rouse,  all  of  Kinston,  for  appellants. 

Powers  &  Elliott,  of  Kinston,  and  James 
8.  Manning,  of  Raleigh,  for  appellee. 


CLARK,  C.  J.  The  only  question  present- 
ed Is  whether  under  the  allegations  of  the 
complaint  and  admissions  in  the  answer,  and 
on  the  facts  found  by  him,  his  honor  was 
Justified  in  entering  the  order  appealed  from. 

The  Kinston  Board  of  Trade  is  a  voluntary 
organization,  and  they  had  the  right  to  ex- 
clude or  expel  the  plaintiff  from  membership 
therein  with  or  without  cause,  and  his  honor 
properly  held  that  he  did  not  pass  upon  that 
question,  but.  Inasmuch  as  the  defendant 
warehouse  companies  were  operating  their 
property  "affected  with  the  public  use,"  he 
rightly  held  that  they  had  no  power  to  ex- 
clude the  plaintiff  from  buying  because  he 
was  or  was  not  a  member  of  that  organiza- 
tion. 

The  plaintHTs  cause  of  action  is  not  be- 
cause of  his  exclusion  from  the  Board  of 
Trade,  but  because  he  was  forbidden  to  buy 
on  the  floor  of  the  warehouses,  and  damages 
for  such  interference  with  his  business,  and 
because  of  the  humiliation  and  damages  to 
his  business  by  the  publicity  given  to  the 
allegation  that  be  had  been  expelled  for  im- 
proper conduct  This  raises  Issues  of  fact 
for  the  Jury  on  the  question  of  damages  and 
whether  the  allegation  by  the  Board  of  Trade 
that  he  had  been  guilty  of  "nesting"  tobacco 
was  truthful  or  not.  These  Issues  were  con- 
tinued to  the  trial  to  be  passed  on  by  the 
Jury.  But  the  court  held  chat  whether  he 
was  a  member  of  the  Board  of  Trade  or  not 
did  not  entitle  the  defendants  to  exclude  him 
as  a  buyer,  and  his  honor  properly  contl4ued 
the  order  restraining  the  defendants  from 
excluding  the  plaintiff  as  a  buyer  until  the 
hearing.  The  order  appealed  from  provides 
that  "the  plaintiff  is  to  be  .accepted  as  a 
buyer  only  when  his  is  the  highest  bid  and 
on  payment." 

[1,  2]  If  any  one  applies  to  a  railroad  or  a 
ferry  for  the  transportation  of  himself  or  the 
carriage  of  freight,  or  to  an  Innkeeper,  or 
sends  his  com  to  a  public  mill  or  his  tobacco 
to  a  public  warehouse,  or  applies' to  the  own- 
ers of  a  gas  or  electric  power  plant  or  any 
other  business  "affected  with  a  public  use," 
It  has  always  been  a  principle  of  the  common 
law,  and  never  more  necessary  than  now, 
that  he  is  entitled  to  absolute  Impartiality 
as  to  the  charges  and  treatment  If  a  passen- 
ger misconducts  himself,  tJiose  in  charge  of 
the  train  can  put  him  off,  and  the  same  Is 
true  as  to  any  other  business  affected  with 
the  public  use.  If  in  this  case  at  the  trial 
it  shall  be  found  that  the  plaintiff  as  a  seller 
"nested"  his  tobacco,  It  would  prevent  any 
recovery  for  damages  on  the  charge  of  humil- 
iation caused  by  the  publicity  given  by  the 
defendants  in  making  public  that  matter, 
for  the  truth  is  a  defense  to  libel.  Whether, 
if  true,  such  conduct  authorized  the  defend- 
ants to  exclude  the  plaintiff  as  a  buyer,  is  a 
matter  which  may  come  up  on  appeal  from 
the  verdict  at  the  trial,  but  we  hold  that  his 
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bonor  was  eminently  correct  in  boldlng  that, 
as  long  as  that  matter  was  undecided,  the 
defendants  had  no  power  to  exclude  the 
plaintiff  from  being  a  buyer  at  their  public 
sales,  and  the  Injunction  until  the  hearing 
was  properly  granted. 

In  Nash  v.  Page,  80  Ky.  639,  44  Am.  Rep. 
490,  the  duty  imposed  upon  public  warehouse- 
men for  sale  of  tobacco  Is  thus  summed  up: 

"When  a  warehouseman  for  the  public  sale 
and  purdiase  of  tobacco  undertakes  to  sell  at 
auction,  and  to  conduct  the  business  of  a  pub- 
lie  warehouseman,  be  assumes  an  obligation  to 
serve  the  entire  public.  He  has  no  right  to 
select  his  own  bidders,  nor  can  he  refuse  to 
receive  the  tobacco  of  producers  when  shipped 
to  him.  He  can  no  more  Srefuse  to  sell  the 
tobacco  of  the  producer  at  auction,  or  deny  the 
right  of  any  to  bid  ♦  ♦  ♦  when  offered,  than 
the  owner  of  a  stage  or  steamboat  line  may  de- 
cline to  talse  passengers,  or  the  owner  of  wine 
houses  refuse  to  receive  the  wine  of  others  on 
storage.  He  cannot  escape  the  obligation  im- 
posed by  the  reason  of  the  statute  and  the 
common  law,  by  changing  his  appellation  from 
warehouseman  to  commission  merchant." 

There  is  stated  as  authority  for  this  the 
principles  of  the  common  law: 

"The  sdling  of  tobacco  at  auction  at  tobac- 
co warehouses  is  a  business  affected  with  the 
public  interests,  and  [those]  carrying  it  on  are 
under  duties  and  obligations  by  common  law 
*  *  *  to  carry  it  on  in  a  way  that  is  reason- 
able and  beneficial  to  the  tobacco  trade,  and 
therefore  they  cannot  discriminate  or  ezdude 
buyers  or  sellers." 

This  proposition  Is  sustained  by  Oooley, 
Const  Lim.  (7th  Ed.)  870  et  seq.,  and  notes. 
The  same  subject  is  thoroughly  discussed  by 
Waiter  Chief  Justice,  in  Munn  v.  Illinois,  94 
U.  S.  125,  24  L.  Ed.  77,  where  it  is  held  that— 

"It  has  been  customary  in  England  from  time 
immemorial  and  in  this  country  from  its  first 
colonization  to  regulate  ferries,  common  car- 
riers, hackmen,  bakers,  millers,  wharfingers, 
innkeepers,  etc.,  and  in  so  doing  to  ^  a  maxi- 
mum of  charge  to  be  made  for  services  render- 
ed, accommodations  furnished,  and  articles 
sold." 

And  the  doctrine  is  there  traced  back  to 
Chief  Justice  Hale.  It  is  there  also  stated 
that  it  was  held  to  apply  to  warehouses  in 
Aldnut  y.  Inglis,  12  East,  627. 

The  same  statement  as  to  the  common  law 
as  to  the  many  different  businesses  where 
property  is  affected  with  a  public  use  forbid- 
ding discrimination  In  prices  or  otherwise  is 
to  be  found  in  Bacon's  Abridgment,  Waifs 
Actions  and  Defenses,  and  Aldnut  v.  Inglis, 
12  East,  527  (already  quoted),  and  Freund  on 
Police  Power,  §§  372-394. 

In  Head  v.  Mfg.  Co.,  113  U.  S.  17,  5  Sup.  Ct 
441,  28  li.  Bd.  889,  Mimn  v.  Illinois  was  re- 
aflDrmed  as  to  a  water  mill  and  mllldam  be- 
ing affected  with  a  public  use,  forbidding  any 
discrimination  as  to  the  patrons  or  charges, 
and  at  pages  17  and  18  are  given  the  states 


which  have  by  statute  enlarged  the  common- 
law  power  in  this  respect,  and  among  them 
this  state. 

One  of  the  most  informing  decisi<»is  on 
this  subject  is  Publishing  Co.  v.  Ass*n  Press, 
184  ni.  438,  56  N.  E.  822,  48  L.  R.  A.  668,  75 
Am.  St  Rep.  184,  which  held: 

'The  obligation  of  a  corporation  charged  with 
a  public  interest  does  not  arise  from,  nor  rest 
upon,  contracts-  made  by  it  in  conducting  its 
business,  but  grows  out  of  the  fact  that  the 
corporation  is  discharging  a  public  duty  or 
private  duty,  which  has  been  so  conducted  that 
it  has  become  affected  with  a  public  interest.*' 

To  the  same  purport  is  State  v.  Edwards, 
86  N.  C.  666,  as  to  gristmills.  In  Brass  v. 
North  Dakota,  153  U.  S.  391,  14  Sup.  Ct.  857, 
38  li.  Ed.  757,  the  doctrine  was  applied  to 
public  warehouses,  and  Munn  y.  Illinois  was 
reafiSrmed.  It  had  already  been  reaffirmed 
as  to  elevators  in  People  v.  Budd,  117  N.  Y. 
1,  22  N.  E.  670,  682,  5  L.  R.  A.  559, 15  Am.  St. 
Rep.  460,  affirmed  on  writ  of  error  143  U. 
S.  517,  12  Sup.  Ct  468,  36  L.  Ed.  247. 

The  same  principle  as  to  all  agendes  **af' 
fected  with  a  public  use"  was  restated  in 
Mllldam  Corp.  v.  Newman,  12  Pick.  (Mass.) 
477,  23  Am.  Dec.  622.  The  same  rule  was 
applied  to  gas  comfpanies  (Shepard  v.  Gas 
Co.,  6  Wis.  546,  70  Am.  Dec.  479),  and  to 
stockyards  (Chicago  v.  Rumpff,  45  111.  90, 
92  Am.  Dea  196),  to  market  houses  (Gale  v. 
Kalamazoo,  23  Mich.  345,  355,  9  Am.  Rep. 
80,  in  a  learned  opinion  by  Chief  Justice 
(]k)oley).  That  an  auction  house  was  held  for 
public  use  was  laid  down  in  70  E.  C!.  L.  54. 
The  application  of  this  doctrine  to  common 
carriers  and  other  public  utilities  has  been 
too  often  and  too  fully  recognized  to  require 
any  citations.  We  have  recently  applied  it  to 
^ectric  power  companies.  Public  Service  Co. 
V.  Power  O).,  179  N.  C.  18,  101  S.  El  593; 
Railroad  v.  Power  Co.,  180  N.  C.  422,  105  S. 
E.  28;  Griffin  v.  Water  Co.,  122  N.  C.  208, 
30  S.  E.  319, 41  L.  R.  A.  240;  and  other  cases. 

[3]  Tobacco  warehouses  are  public  ware- 
houses under  the  laws  of  North  -  Oirolina. 
Since  1895  the  Legislature  of  North  Carolina 
has  regulated  the  warehouse  charges,  requir- 
ing that  the  tobacco  shall  be  weighed  by  a 
person  duly  sworn,  and  that  every  warehouse 
proprietor  shall  render  to  each  seller  of  to- 
bacco a  bill  of  charges  of  fees  for  the  same 
and  subjecting  said  proprietors  to  p^ialties 
for  violations  of  the  provisions  of  said  statute 
(C.  &  5124,  5125,  5126),  and  since  1907  has 
required  them  to  keep  an  account  of  the  sales 
upon  the  floors  and  report  the  number  of 
pounds  sold  each  month  to  the  Commissicxier 
of  Agriculture  at  Ralegh,  who  is  required 
to  keep  record  thereof  and  publish  same  in 
a  bulletin,  with  penalty  for  failure  to  observe 
the  statute  both  as  to  the  warehouses  and  the 
Commissioner  of  Agriculture  (C.  S.  4926, 
4927,  4928,  4929,  4930);  and  since  then  Laws 
1919,  c.  90,  now  C  8.  7839,  requires  that  every 
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tobacco  warehoase  shall  take  out  a  license, 
which  ''shall  he  a  personal  privilege  and  shall 
not  be  transferable,"  spedfj^lng  also  the 
amount  of  tax  and  the  duty  of  the  Commis- 
sioner of  Agriculture  and  the  appointment  of 
traveling  auditors,  and  making  violations  of 
the  statute  a  misdemeanor,  thus  taking  over 
the  BUperyislon  of  the  business  by  the  state. 

Indeed,  as  far  back  as  the  history  of  the 
state  extends  the  business  of  tobacco  ware- 
houses has  been,  if  not  a  public  duty,  always 
^'affected  with  a  public  use."  The  laws  of 
North  Carolina  from  1660  to  1790  have  been 
compiled  as  State  Records,  vols.  23,  24,  and 
25,  by  the  writer  of  this  opinion,  and  in  the 
index  thereto,  in  the  last-named  volume,  it 
appears  that  no  less  than  75  statutes  were 
enacted  prior  to  1790  in  regard  to  tobacco 
warehouses  requiring  inspection,  regulation, 
and  fixing  charges  In  such  business.  To  the 
fullest  extent,  therefore,  their  regulation  and 
control  by  the  public  has  been  recognized  and 
enforced  in  this  state. 

In  factt  there  is  no  subject  in  which  the 
protection  of  the  producers  against  extortion 
and  combinations  to  reduce  prices  is  more 
important  It  appears  from  the  official  re- 
ports of  the  United  States  and  state  govern- 
ments that  North  Carolina  in  1919  was  the 
fourth  state  in  the  Union  in  the  value  of  its 
agricultural  products,  coming  after  Illinois, 
Iowa,  and  Texas  only.  In  that  year  the  cot- 
ton crop  of  this  state  was  857,000  bales, 
bringing  approximately  $154,000,000  at  the 
current  price  of  36  cents.  The  tobacco  crop 
for  the  same  year  was  326,000,000  pounds, 
bringing,  at  an  average  price  of  50  cents, 
$163,000,000,  being  in  excess  of  the  value  of 
the  cotton  crop  of  the  state.  In  1920,  ac- 
cording to  the  government  and  state  reports, 
the  cotton  crop  of  the  state  was  936^000  bales, 
which  at  15  cents  brought  only  approximately 
$70,200,000,  while  the  tobacco  crop  of  421,- 
000,000  pounds  (In  which  North  Carolina  led 
all  the  other  states),  at  an  average  price  of 
21^  cents  brought  in  $90,515,000.  It  thus 
appears  that  the  tobacco  crop  of  the  state  ex- 
ceeds in  value  even  the  cotton  crop,  and 
whether  the  charge  is  true  or  not  that  the 
excessive  reduction  in  the  price  of  tobacco 
was  caused  by  combinations  among  the  buy- 
ers, it  is  easy  to  see  that,  if  the  conduct  of 
warehouses  is  left  to  the  warehouses,  and 
either  on  their  own  motion  or  upon  pressure 
from  the  large  tobacco  manufacturing  com- 
panies they  can  exclude  any  one  from  being 
a  buyer  either  upon  the  charge  of  some  pre- 
vious moral  delinquency,  especially  before 
conviction  In  court,  or  by  requiring  buyers 
to  become  members  of  a  board  of  trade  at 
high  cost,  or  in  any  other  manner,  the  re- 
sult will  be  to  place  the  tobacco  farmers  of 
the  state  absolutely  at  the  mercy  of  these 
^gantic  corporations,  and  would  reduce  the 
farmers,  while  nominally  owners  of  their 
land»  to  become  In  reality  mere  tenants  at| 


will  of  these  great  monopolies,  and  therefore 
peasants.  The  entire  history  of  the  state 
and  the  statutes  on  this  subject  as  well  as 
our  present  statutes  place  the  regulation  of 
tobacco  warehouses  not  under  private  control 
as  defendants  have  assumed  in  this  case, 
but  under  the  control  of  the  public  authority. 
If  they  can  Exclude  any  one  from  being  a 
buyer,  upon  one  pretext  or  reason,  they  could 
do  so  upon  any  others,  but,  being  public  ware- 
houses, they  cannot  forbid  any  one  to  be  a 
buyer  or  seller  any  more  than  a  quasi  public 
corporation  like  a  railroad  could  refuse  any 
one  from  being  a  shipper  or  a  traveler  over 
their  lines  upon  an  allegation  of  moral  delin- 
quency or  failure  to  belong  to  some  pre- 
scribed association.  The  matter  however, 
does  not  need  discussion,  as  it  has  t>een  fully 
decided. 

In  Nash  v.  Page,  80  Ky.  539,  44  Am.  Rep. 
490,  It  is  held: 

"One  who  assumes  to  carry  on  the  business  of 
a  public  warehouseman  for  the  purchase  of  to- 
bacco and  the  public  sale  thereof  at  auction  is 
bound  to  serve  the  public  without  discrimma- 
tion,  and  may  not  select  his  bidders  nor  re- 
ject any  producers." 

In  the  coarse  of  that  opinion  the  court 
says: 

"Since  the  formation  of  the  state  govern- 
ment the  sale  of  this  great  staple  has  been 
fostered  and  protected  by  legislation.  The 
rights  and  duties  of  the  warehousemen,  the 
buyers  and  sellers,  and  all  the  officers  con- 
nected with  the  warehouses,  have  been  defined 
by  statute,  and  no  commodity  has  received  the 
same  protection  in  the  way  of  either  general 
or  special  legislation.  Nine -tenths  of  the  to- 
bacco is  sold  at  auction,  with  the  right  un- 
questioned, until  the  present  controversy,  of 
all  parties  to  enter  the  warehouses  as  buyers 
or  as  sellers,  by  their  warehousemen  as  their 
agents,  and  competition  left  unrestricted,  save 
the  option  on  the  part  of  the  owner  to  ap- 
prove or  reject  the  bid.  There  is  no  provi- 
sion, it  is  true,  in  any  of  the  statutes  now  in 
force,  or  that  existed  prior  to  the  law  as  we 
now  find  it,  compelling  the  producer  of  tobac- 
co to  take  it  to  the  warehouses  in  the  city  of 
Louisville,  or  to  expose  it  for  sale  at  public  auc- 
tion; but  such  warehouses  have  been  always 
regulated  by  law  for  the  benefit  of  the  producer, 
as  well  as  those  who  are  the  proprietors  of 
these  warehouses,  and  the  latter  have  assumed 
an  obligation  to  the  public  that  exists  so  long 
as  they  continue  public  warehousemen.  They 
have  assumed  a  quasi  public  character  under 
the  protection  of  the  law,  and  will  not  be  al- 
lowed to  exercise  all  the  privileges  that  have 
heretofore  belonged  to  warehousemen,  and 
evade  all  the  duties  and  responsibilities  of  their 
position  by  the  passage  of  a  resolution  disclaim- 
ing that  they  are  operating  their  houses  in  the 
capacity  of  warehousemen,  but  as  commission 
merchants." 

This  opinion  from  Kentucky,  which  Is  sec- 
ond only  to  this  state  in  the  production  ol 
tobacco,  further  says: 
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'The  case  of  Munn  y.  State  of  Qlinoia,  94  U. 
S.  113,  bears  directly  upon  the  question  raised 
in  this  case.  In  that  case  it  was  claimed  that 
the  exercise  of  the  legislative  power  of  the  state 
of  niinois  was  in  violation  of  the  Constitution 
of  the  United  States  in  attempting  to  regulate 
by  statute  the  maximum  charges  for  the  storage 
of  grain  iu  warehouses  at  Chicago  and  other 
places  in  the  state — ^in  which  grain  la  stored  in 
bulk,  and  the  grain  of  different  owners  mingled 
together.  The  right  of  private  property,  and 
to  de^  and  trade  as  these  warehousemen  might 
see  proper  with  those  who  applied  to  them  to 
store  their  grain,  was  insisted  upon  in  that  case; 
but  it  was  there  held  [by  Waitt,  C.  J.,  quoting 
Sir  MaUhew  Hale  in  England]  that  'property 
does  become  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public 
consequence  and  effect  the  community  at  large. 
When,  therefore,  one  devotes  his  property  to 
a  use  in  which  the  public  has  an  interest,  he,  in 
effect,  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good  to  the  extent  of 
the  interest  he  has  thus  created.  He  may 
withdraw  his  grant  by  discontinuing  the  use, 
but  80  long  as  he  maintains  the  use  he  must 
submit  to  the  control/  There  is  manifest  dis* 
tinction  between  the  manner  in  which  the  busi- 
ness of  selling  tobacco  at  these  warehouses 
is  conducted  and  those  who  are  engaged  in 
the  ordinary  business  of  commission  merchants. 
These  warehousemen  now  have,  and  always  did 
have,  in  this  state,  public  duties  to  perform, 
and  to  attempt  to  control  by  legislation  the 
ordinary  business  of  mercantile  establishments 
in  the  same  manner  as  the  duties  of  theee 
warehousemen  are  defined  and  regulated  would 
be  in  violation  of  both  the  federal  and  state 
Constitutions.  If  the  14  warehouses  in  Chicago 
can  be  regulated  in  their  charges  because  of 
their  relation  to  the  public,  the  10  warehouses 
in  the  city  of  Louisville  can  be  regulated  in 
the  same  manner,  and  because  the  statute  of 
this  state  is  more  liberal  in  its  provisions  to- 
ward the  owners  of  tiiese  public  warehouses 
than  that  of  the  state  of  Illinois  is  no  argu- 
ment in  favor  of  the  right  of  the  appellants  to 
relieve  themselves  of  the  duty  they  owe  to  the 
public.  It  is  a  conceded  fact  that  more  than 
five  millions  in  value  of  tobacco  annually  find  its 
way  from  the  producer  to ,  the  warehouses  in 
that  city.  The  great  part  of  this  product  is 
grown  within  the  state,  and  the  producer  al- 
most of  necessity  compelled  to  place  his  to- 
bajcco  under  the  control  of  and  for  sale  by  these 
several  warehousemen  at  public  auction.  All 
this  tobacco  must  necessarily  pass  through 
these  warehouses,  subject  to  such  charges  as 
are  reasonable  and  proper,  and  to  say  that  the 
proprietors,  with  such  relations  to  the  public, 
csin  forbid  buyers  to  enter  their  auction  room, 
and  to  deny  to  any  but  members  of  the  Board  of 
Trade  or  applicants  for  membership  the  right 
to  'make  purchases,  is  a  palpable  disregard  of 
the  duty  they  owe  to  the  individual  patron  aa 
well  as  to  the  public,  and,  in  the  absence  of 
any  statute,  is  in  violation  of  the  rule  of  the 
common  law.  Such  a  public  duty  may  be  im- 
posed on  these  warehousemen  in  express  terms 
or  by  implication,  but,  whether  so  imposed 
or  not,  it  arises  from  the  facts  of  this  case. 
This  dodrine  haa  been  discussed  and  in  effect 


settled  long  before  the  mle  established  in 
Munn  ▼.  State  of  Illinois,  and  upon  the  doc- 
trine of  the  common  law  in  reference  to  common 
carriers,  such  as  steamboats,  railroads,  express 
companies,  stage  lines,  warehouses,  etc.  If  a 
public  warehouseman  can  refuse  to  sell  the 
tobacco  of  the  producer  at  auction,  or  deny 
the  right  of  any  one  to  bid  for  it  when  offered 
but  those  whom  he  selects  or  permits  to  bid, 
why  may  not  the  owner  of  a  steamboat  or  stage 
line,  without  excuse,  decline  to  take  the  pas- 
senger, or  the  owner  of  the  wine  warehouse  to 
receive  the  wine  of  others  on  storage?  The 
steamboat  is  the  private  property  of  the  own- 
er; but  he  has  engaged  in  a  public  employment, 
and  so  is  the  warehouseman,  although  not  of 
the  same  character;  but  the  undertaking  of 
each  is  affected  with  a  public  interest,  and  for 
that  reason  the  steamboat  is  compelled  to  take 
freight  and  passengers,  and  the  warehousemen 
to  receive  and  store  and  seU  at  auction  the  to- 
bacco of  the  owner,  and  a{l  are  allowed  to  enter 
and  compete  as  bidders.** 

[4]  A  public  warehouse  company  cannot 
discriminate  by  rejecting  any  one  as  seller 
or  buyer.  This  is  an  obligation  imposed  on 
public  warehousemen  botli  by  common  law 
as  well  as  by  statute.  40  Cyc.  404;  27  R.  C. 
Lw  951.  Up  until  Muim  v.  Illinois,  94  U.  S. 
113,  24  £i.  Ed.  77,  the  raUro&ds  contested 
the  right  of  the  government  to  fix  their 
rates, .  prescribe  their  sdiedules,  or  other- 
wise regulate  their  operations,  but  that  ease 
settled  the  contest  in  favor  of  the  public;  and 
since  then  regulation  has  been  extended,  €md 
it  is  now  undisputed.  An  examination  of 
that  case  will  show  that  the  doctrine  was 
derived  by  analogy  from  the  common-law 
right  to  regulate  ferries,  common  carriers, 
hackmen,  bakers,  millers,  wharfingers,  inn- 
l^eepers,  and  the  like;  to  regulate  their 
charges,  prescribe  the  aecommodatlon  to  be 
furnished  and  the  articles  to  be  sold,  and 
above  all  the  prohibition  of  kny  discrimina- 
tion in  the  facilities  tx>  be  furnished  to  all 
alike  and  the  charges  ta  be  made. ; 

[6]  The  correctness  of  his  honor's  continu- 
ance of  the  injunction  is  in  no  wise  affected, 
as  he  properly  held,  by  the  consideration 
whether  the  plaintiff  was  justly  expelled 
from  the  Board  of  Trade  or  not,  and  it  is 
not  a  matter  of  consideration,  even  at  the 
trial,  except  upon  the  issue  as  to  damages 
for  the  humiliation  caused  by  making  the 
charge  public,  if  it  was  untrue.  The  injunc- 
tion was  continued  for  the  valid  reason  that 
the  defendants  ceuld  not  exclude  hhn  from 
being  a  buyer  because  he  was  not  a  mem- 
ber of  the  Board  of  Trade,  which  is  entirely 
iiuiependent  upon  his  having  been  properly 
excluded  or  not.  The  iojunctlon  was  con- 
tinued upon  the  ground  that,  the  warehouses 
b^ng  affected  with  a  pubUc  use,  the  owners 
could  not  require  any  discrimination  by  re- 
jecting those  who  were  not  members  of  a 
certain  organization  or  requiring  that  such 
bidders  should  bare  paid  a  specified  sum  be- 
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fore  they  cotild  Join  that  organization,  which 
would  be  a  further  hindrance  to  a  niunerous 
body  of  buyers.  It  is  to  the  public  Interest 
that  buying  shall  be  a  privilege  open  to  all 
the  public.  If  the  warehouse  owners  could 
require  that  the  bidder  must  belong  to  a 
Board  of  Trade  to  entitle  him  to  be  a  buyer, 
they  could  require  that  he  should  belong  to 
any  other  organization  or  be  a  member  of 
any  church  that  they  might  designate.  If 
they  could  require  him  to  pay  $500  to  become 
a  buyer,  they  could  require  him  to  pay 
$5,000.  In  short,  if  the  public  warehouses 
could  make  any  requirements  which  are  a 
discrimination,  they  could  so  narrow  and  so 
restrict  the  number  of  buyers  that  the  com- 
petition would  amount  to  nothing,  and  the 
farmers  who  raise  and  offer  tobacco  for  sale 
would  be  compelled  to  take  whatever  was  of- 
fered. In  this  lies  the  vital  importance  of 
this  principle  of  the  common  law  in  its  ap- 
plication to  this  case  and  all  other  cases  of 
public  utilities  or  where  private  property  is 
"affected  by  a  public  use." 

Many  principles  of  the  common  law  have 
been  eliminated  or  modified  by  the  expe- 
rience of  the  ages,  with  the  advance  of  civil- 
ization, but  those  that  have  stood  this  test 
have  preserved  the  standing  of  the  common 
law  as  the  foundation  of  much  of  our  liberty. 
Among  these  last  there  is  no  principle  more 
important  to  the  public  welfare  than  to  pre- 
serve to  every  individual,  however  humble, 
the  right  that  in  dealing  with  public  utilities 
and  businesses  "affected  with  a  public  use** 
there  can  be  no  discrimination  against  any 
individual  in  regard  to  uniformity  of  charges 
and  impartial  treatment.  This  principle  is 
more  important  now  than  ever  and  has  been 
widened,  and  not  restricted,  by  the  courts 
and  by  statute.  Its  assertion  by  every  one 
is  as  commendable  (and  even  more  necessary 
to  the  public  welfare)  as  the  resistance  of 
Hampden  to  the  collection  of  ship  money  or 
of  the  colonists  to  the  stamp  tax.  In  this 
particular  matter  we  know  that  the  great 
tobacco  companies  have  been  exceedingly 
profitable  and  that  their  methods  were  de- 
clared illegal  by  the  Supreme  Court  of  the 
United  States  by  an  unanimous  opinion,  U. 
S.  V.  American  Tobacco  Co.,  221  U.  S.  106, 
31  Sup.  .Ct.  632.  55  L.  Bd.  663,  quoted  in 
Public  Service  Oo.  ▼.  Power  CJo.,  179  N.  C 
32,  38,  101  S.  B.  503.  One  of  them  upon  a 
capital  beginning  with  $350/X)0  gathered  in 
a  very  few  years  an  aggregation  of  $350,000,- 
000,  in  addition  to  heavy  dividends  all  along, 
being  $1,000  collected  from  the  public  for 
every  $1  the  owners  of  the  company  had  put 
into  the  business;  and  we  know  even  now 
more  than  one  of  them  has  been  recently  de- 
claring 200  per  cent,  dividends  and  more, 
while  at  the  same  time  those  who  produced 
the  tobacco  are  in  the  direst  straits,  in 
many  instances  not  being  able  to  defray  even 


the  expenses  for  the  cultivation,  and  the 
fertilizer,  for  their  product  If  the  tobacco 
warehouses  can  make  discrimination  of  the 
kind  used  against  this  plaintiff,  the  produc- 
ers of  tobacco  are  henceforth  hopelessly  and 
absolutely  in  the  power  of  these  great  cor- 
porations who  control  the  warehouses  and 
can  prescribe,  as  in  this  case,  regulations 
that  will  rule  out  "Independent"  buyers  and 
prevent  the  organization  of  small  competing' 
companies. 

In  the  early  history  of  this  state,  as  set 
out  In  the  compilation  of  our  early  laws,  23, 
24,  and  25  State  Records,  the  tobacco  ware- 
houses were  operated  under  state  ownership. 
The  present  regulation  is  that  of  supervision 
of  a  business  "affected  with  the  public  use."^ 
Should  any  seller  or  buyer  misconduct  him- 
self as  by  fake  sales  or  fake  purchases  or 
otherwise,  his  conduct  is  a  matter  to  be  set- 
tled by  prosecution  for  disorderly  conduct  or 
other  misdemeanor  in  the  courts.  The  pub- 
lic warehouseman  himself  has  no  such  ix>wer 
and  cannot  punish  him  by  prohibiting  any 
seller  or  buyer  from  taking  part  in  the  sales 
conducted  in  said  warehouse.  To  permit 
this  would  be  to  lay  wide  open  the  road  to- 
the  exercise  of  an  undue  restriction  upon* 
trade  which,  always  forbidden  by  the  com- 
mon law,  is  now  indictable  under  both  state 
and  federal  laws.  Whether  in  this  case 
there  has  been  a  combination  attempting  to- 
restrict  the  number  of  buyers  is  a  matter 
which  can  be  settled  only  by  proceedings- 
under  the  state  or  federal  statutes  and  is 
not  before  us. 

This  matter  has  been  too  often  discussed 
and  is  too  fully  settled  to  require  an  exten- 
sion of  this  discussion.  In  Munn  v.  Illin<riSr 
supra,  the  question  was  the  application  of 
the  principles  of  the  common  law  to  eleva^ 
tors  which  had  a  monopoly  of  the  grain  busi- 
ness, as  the  public  warehouses  have  in  this 
state  a  monopoly  of  the  sales  of  tobacco,  and 
if  the  warehouses  In  Kinston  can  exclude 
any  one,  at  their  will,  from  buying  or  sell- 
ing, all  could  do  so.  It  is  not  necessary  that 
there  should  be  statutes  regulating  on  the 
part  of  the  public  the  conduct  of  these  pub- 
lic warehouses  further  than  the  common  law 
or  the  statutes  have  already  done.  It  is  suf- 
ficient to  say  that  those  operating  them  can- 
not impose  rules  or  regulations  which  will 
exclude  any  one  from  selling  or  buying 
thereon  equally  with  every  one  else  and  oi^ 
the  same  terms.  They  cannot  make  different 
charges  to  any  one  nor  exclude  any  one. 

This  action  is  brought  for  damages.  The 
allegations  that  the  plaintiff's  expulsion  was 
upon  an  unjust  and  unproven  charge  of  mis- 
conduct causing  humiliation,  and  that  being 
prevented  from  buying  has  caused  him  pe- 
cuniary loss  in  his  business  and  humiliation,, 
are  denied  and  are  issues  of  fact  to  be  set- 
tled by  the  Jury  at  the  triaU    The  Judge^ 
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bowever,    properly    granted    an    Injunction  [  buyer  could  liot  successfully  contend  against 


against  restraining  the  plaintiff  from  being 
a  buyer  on  the  floor  of  any  warehouse  oper- 
ated by  the  defendants,  and  in  doing  so  he 
has  rendered  a  distinct  service  not  only  to 
the  largest  agricultural  interest  in  the  state, 
t>ut  to  the  state  at  large. 

The  defendants  rely  upon  Godwin  v.  Caro- 
lina Telephone  &  Telegraph  Co.,  136  N.  0. 
258,  48  S.  E.  636,  67  L.  B.  A.  251,  103  Am. 
St  Rep.  941,  1  Ann.  Cas.  203,  where  the 
court  upheld  the  refusal  of  an  application 
for  mandamus  to  place  a  telephone  in  a 
house  where  unlawful  business  was  carried 
on  if  an  aid  in  carrying  on  the  Illegal  busi- 
ness, but  otherwise  the  corporation  could  not 
refuse  the  applicant.  The  court  in  that  case 
was  careful  to  say  that,  while  a  common 
carrier  was  not  required  to  carry  a  passenger 
to  aid  in  an  illegal  escape,  or  to  do  an  Illegal 
act,  it  could  not  refuse  to  convey  him  be- 
cause he  had  done  an  Illegal  act  In  this 
case  the  buying  by  the  plaintiff  was  a  per- 
fectly lawful  act  in  which  any  one  was  en- 
titled to  share,  especially  one  who  held,  as 
the  plaintiff  did,  a  federal  license.  The  de- 
fendants could  not  reject  or  refuse  any  one 
the  right  to  sell  or  to  buy  at  a  public  ware- 
house sale  or  require  any  qualification  such 
as  membership  in  a  board  of  trade  or  any 
other  tliat  would  not  be  valid  if  required  by 
a  public  mill  or  a  common  carrier.  It  is  true 
a  railroad  company  is  a  quasi  public  corpo- 
ration, and  a  telephone  company  is  a  public 
utility,  but  a  public  warehouse  is  at  least 
/'affected  by  a  public  use"  like  public  mills, 
Innkeepers,  and  others.  It  is  not  necessary 
that  there  shall  be  statutory  regulations,  but 
it  is  essential  that  there  shall  not  be  regula- 
tions by  those  operating  public  utilities  or 
business  '*affect^  by  the  public  use"  which 
will  permit  discrimination  against  any  one. 
These  requirements  are  based  upcm  the  prin- 
ciple, "Salus  populi  suprema  est  lex;"  that 
is,  that  the  public  welfare  is  the  highest  law. 

The  question  here  presented  is  one  of  the 
utmost  importance,  not  only  because  it  pre- 
sents a  principle  that  has  been  recognized  as 
settled  law  for  centuries,  but  because  of  its 
great  importance  from  a  politico-economic 
8tandi)oint,  and  that  proposition  is  that  pub- 
lic utilities,  and  wherever  private  property, 
by  the  nature  of  its  employment,  has  become 
''affected  with  a  public  use,"  the  owners 
thereof  cannot  discriminate  as  to  charges  or 
treatment  of  the  public  who  are  from  the 
nature  of  the  business  invited  to  make  use 
thereof.  There  is  probably  no  principle  of 
the  law  whose  maintenance  in  its  integrity 
is  more  important  to  the  welfare  of  the  pub- 
lic than  this,  or  whose  disregard  will  bring 
greater  disaster. 

Ooremment  Is  instituted  for  the  protection 
of  all  men  and  all  legitimate  businesses,  es- 
pecially the  weak  against  the  strong.    One 


a  combination  of  buyers,  or  of  the  owners 
of  the  warehouses,  which  is  the  only  place 
where  tobacco  can  be  sold  or  bought,  and  to 
permit  discrimination  would  be  to  place  this 
great  agricultural  industry  in  the  absolute 
power  of  any  combination  which  by  reducing 
the  number  of  buyers  and  admitting  only 
those  acceptable  to  great  combinations  would 
place  the  producers  of  tobacco  at  their 
mercy. 

For  the  same  purpose  of  protecting  the 
producer  in  the  sale  of  the  cotton  crop,  the 
General  Assembly  enacted  the  Cotton  Ware- 
house Act  (Laws  1019,  c.  168,  now  C.  S. 
4907-4925),  which  was  held  vaUd.  Bickett 
V.  Tax  Commission,  177  N.  O.  433,  99  S.  E. 
415. 

Af9rmed. 

WALKER  and  ALLEN,  JJ.,  concur  in  re- 
sult upon  the  ground  that  the  case  ought  to 
be  more  fully  developed  and  the  issues  raised 
by  the  pleadings  determined  before  an  ex- 
pression of  opinion  on  the  legal  questions 
discussed  before  u& 

• 

HOKE,  J.  (concurring).  I  concur  in  the 
disposition  made  of  this  appeal  by  which 
the  injunction  is  continued  to  the  hearing 
and  in  the  opinion  that  these  warehouses 
dedicated  by  the  owners  or  management  to 
I  the  public  marketing  of  tobacco  are  effected 
with  a  public  use  and  interest  so  as  to  be- 
come the  subject  of  reasonable  public  regu- 
lations. And  I  am  inclined  to  the  opinion 
that  the  regulations  now  established  by  the 
Kinston  Tobacco  Board,  as  to  the  selection 
and  qualification  of  these  buyers,  may  be 
too  restrictive,  reserving  final  decision  on 
that  question,  however,  until  the  facts  are 
more  fully  disclosed  at  the  hearing,  I  am 
of  opinion  further  that  subject  to  such  rea- 
sonable rules  €md  regulations  as  may  be  es- 
tablished by  the  public  agencies,  and  when 
not  interfering  with  same,  the  authorities  in 
control  and  management  of  these  warehouses 
have  the  power  to  establish  for  themselves 
such  reasonable  rules  and  regulations  as 
may  be  required  to  promote  business  effi- 
ciency and  insure  fair  and  honest  dealing 
in  the  transactions  occurring  there,  and  the 
same  may  extend  to  the  exclusion  of  an  in- 
dividual buyer  or  seller  who  has  been  prop- 
erly shown  to  be  guilty  of  dishonest  prac- 
tices on  the  warehouse  floor,  and  such  as 
tend  to  destroy  the  confidence  of  the  public 
and  patrons  in  the  integrity  of  their  man- 
agement and  of  the  business  methods  under 
th^r  supervision  and  controL  On  perusal 
of  the  record  it  is  alleged  in  the  answered 
of  defendant's  and  duly  verified  that  the 
plaintiff  who  had  been  a  member  of  the 
Board  of  Trade  privileged  to  sell  and  buy 
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hi  tbese  warehouses  after  a  fall  and  Impar- 
cial  hearing  had  been  found  guilty  of  "nest- 
ing tobacco^'  at  one  of  these  warehouse 
sales,  this  being  a  practice  by  which  the 
tobacco  offered  for  sale  is  so  packed  as  to 
deceive  bidders  and  give  a  false  impression 
of  its  value,  and  that  he  was  expelled  from 
his  membership  and  excluded  from  buying 
for  that  reason  and  pursuant  to  a  rule  to 
that  effect  established  by  the  governing 
board.  If  these  allegations  should  be  estab- 
lished on  the  hearing,  whatever  may  be  the 
rights  of  the  public  and  patrons  generally, 
I  am  of  the  opinion  that  the  present  claim- 
ant as  an  individual  buyer  has  been  proper- 
ly excluded,  and  I  am  well  assured  that  no 
court  should  lend  its  aid  to  restore  him  to  a 
participation  in  the  warehouse  privileges. 
Public  policy  requiring  that  these  warehouse 
sales  should  be  kept  tree  from  unreasonable 
restrictions,  and  the  pertinent  facts  being 
in  dispute,  I  think  plaintiff  prima  fade  has 
the  right  to  take  part  and  have  his  bids  duly 
considered,  and  that  his  position  should  be 
maintained  to  the  hearing.  Tise  v.  Whitak- 
er,  lU  N.  C.  508,  57  S.  B.  210;  Cobb  v.  Clegg, 
137  N.  a  153,  40  S.  B.  80.  But,  there  being 
material  issues  raised  on  the  pleadings  which 
nlay  affect  both  the  question  of  liability  and 
the  amount' of  damages,  I  am  of  the  opinion 
that  the  order  must  be  without  prejudice 
and  subject  to  the  determination  of  these  is- 
sues at  the  final  hearing.  Although  this 
may  be  to  some  extent  in  the  nature  of  a 
mandatory  injunction,  the  authorities  hold 
that  a  preliminary  order  is  at  times  permis^ 
sible  in  such  cases,  and  I  think  this  course 
should  be  pursued  in  the  present  instance. 
Keys  V.  AUigood,  178  N.  C.  16,  100  S.  B.  113; 
High  on  Injunctions  (4th  Ed.)  i  4. 

STACY,  J.  (concurring).  I  think  the  plain- 
tiif  prima  fade  is  entitled  to  the  privileges 
of  a  buyer  upon  the  warehouse  floors  of  the 
defendants,  which  have  been  dedicated  to 
the  public  marketing  of  tobacco.  I  am  also 
of  the  opinion  that  the  regulation  fixing 
membership  in  the  Kinston  Board  of  Trade 
as  a  prerequisite  to  the  privilege  of  buying 
at  such  warehouses  is  uureasonable  and  void. 
However,  the  duty  which  the  defendants  owe 
to  the  public  of  maintaining  a  free  and  open 
market  Is  coequal  with  their  obligation  to 
suiqport  and  promote  the  principles  of  hcm- 
esty,  integrity,  and  fair  dealing  in  their  busi- 
ness. Both  affect  the  public  interest  Hence, 
it  appearing  that  material  issues  are  raised 
by  the  pleadings  which  may  bear  upon  the 
question  of  liability  as  well  as  the  issue  of 
damages,  I  concur  in  the  result,  and  agree 
that  the  restraining  order  should  be  con- 
tinued without  prejudice  and  subject  to  the 
determination  of  these  pertinent  issues  at 
the  final  hearing. 


(ISl  N.  o.  aM) 

ROBERTS  •(  at.  v.  UTILITY  MFG.  CO. 

(No.  285.) 

(Supreme  Court  of  North  Carolina.    April  6. 

1921.) 


I.  Dismissal  and  nonsuit  ^3»56— Pleadlni 
2l8(4>~Actlon  to  be  diomissoi  whoro  mls- 
Joindor  is  both  as  to  parties  and  oansoo  of 
action. 

Where  there  is  a  misjoinder  both  of  par- 
ties and  causes  of  action,  the  court  in  sustain- 
ing demurrer  cannot  order  the  action  to  be 
divided  under  C.  S.  S  516,  but  must  sustain 
the  demurrer  and  dismiss  the  action. 


2«  Action  ^=»50(l)  —  Parties  ^=»\5  —  Com- 
plaint held  bad  for  misjoinder  of  parties  and 
causes  of  aotion. 
Complaint  alleging  breach  of  contract  made 
by  defendant  with  one  plaintiff  and  assigned  by 
such  plaintiff  to  a  second  plaintiff,  and  as  a 
second  cause  of  action  a  breach  of  a  separate 
and  distinct  contract  made  by  the  defendant 
with  both  of  the  plaintiffs,  and  as  a  third  cause 
of  action  a  breach  of  a  contract  made  by  the 
defendant  with  the  first  plaintiff,  held  bad  for 
misjoinder  of  parties  and  causes  of  action  since 
all  three  causes  of  action  do  not  affect  both 
plaintiffs,  as  required  by  C.  S.  8  607. 

Appeal  from  Superior  Court,  New  Hanover 
County;    Craumer,  Judge. 

Action  by  Owen  H.  Boberts  and  another 
against  the  Utility  Manufacturing  Company. 
From  a  Judgment  overruling  a  demurrer  to 
the  complaint,  the  ground  of  demurrer  be- 
ing that  there  is  a  misjoinder  of  parties  and 
causes  of  action,  defendant  appeals.  Re- 
versed. 

Langston,  Allen  A  Taylor,  of  Gtoldsboro. 
for  appellant. 

Rodgers  &  Rodgers,  of  Wilmington,  for  ap- 
pellees. 

ALLEN,  J.  The  causes  of  action  that  may 
be  Joined  are  classified  in  section  507  of  the 
Consolidated  Statutes,  which  concludes: 

*'But  the  causes  of  action  so  united  must  all 
belong  to  one  of  these  classes,  and,  except  in 
actions  for  the  foreclosure  of  mortgages,  must 
affect  all  the  parties  to  the  action." 

[1]  It  is  also  well  settled  that  an  acti<Hi  can- 
not be  divided  under  section  516  when  there 
is  a  misjoinder  both  of  parties  and  of  causes 
of  action,  and  that  in  such  case  the  demur- 
rer must  be  sustained  and  the  action  dismiss- 
ed. Cromartie  v.  Parker,  121  N.  a  198,  28 
S.  B.  297;  Morton  v.  Telegraph  Co.,  130  N. 
C.  302,  41  S.  E.  484 ;  Thigpen  v.  Cotton  Mills, 
151  N.  O.  97,  65  S.  £.  750;  Campbell  v. 
Light  &  Power  Ck>.,  166  N.  C.  488,  82  &  E. 
842. 

Applying  these  principles,  it  is  clear  that 
the  demurrer  ought  to  have  been  sustained. 

C2]  There   are   two  plaintiifs,   Owen   H. 


^C9For  other  cases  see  eaxne  topic  and  KBY-NUMBBR  In  all  Kay-Numbered  Disetta  and  Indexes 
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Roberts  and  D.  B.  Roberts,  and  there  arei     Appeal    from    Superior    Court,    Durham 


At  least  three  causes  of  action  set  out,  all 
of  which  do  not  affect  all  of  the  parties  to 
the  action  as  required  by  the  statute. 

The  plaintiffs  allege:  First,  a  breach  of 
a  contract  made  by  the  defendant  with  O.  H. 
Roberts  and  assigned  by  him  to  the  other 
plaintiff  D.  B.  Roberts;  next,  a  breach  of  a 
separate  and  distinct  contract  made  by  the 
defendant  with  both  of  the  plaintiffs;  and, 
in  the  third  place,  a  breach  of  a  contract 
made  by  the  defendant  with  the  plaintiff  O. 
H.  Roberts. 

Reversed. 


<181  N.  C.  188) 

MUNICK  V.  CITY  OF   DURHAM  et  al. 

(No.  332.) 

(Supreme  Court  of  North  OaroUna.    April  6, 

1921.) 

I.  Appeal  and  error  ^=9927(3)— PlaintNTs  aa- 
ooatradloted  testimony  taken  as  true  on  ap- 
peal from  JLvdgment  ef  nonsuit. 

On  r.ppeal  from  judgment  of  nonsuit  grant- 
ed on  plaiDtiff^s  uncontradicted  testimony,  the 
testimony  will  be  taken  as  true,  with  all  the  in- 
ferences from  it  in  the  most  favorable  light  to 
the  plaintiff. 

Z  Assault  and  battery  ^=»  1 2— Tender  of  50 
cents  in  penniee  In  payment  of  bill  no  Justifi- 
cation for  assault. 

The  tender  of  50  cents  in  pennies  in  pay- 
ment of  a  $4.50  water  bill  did  not  justify  an 
assault  upon  the  consumer  by  the  superintend- 
ent of  the  water  plant,  though  the  pennies  were 
legal  tender  only  to  the  amount  of  25  cents, 
under  U.  S.  Comp.  St  8  6574.      , 

3.  Moniclpai  corporations  ^=s>747(2)— City  lia- 
ble for  assault  on  water  consumer  by  super- 
intendent of  city's  water  plant  while  acting  as 
city's  agent  In  collecting  water  bill. 

City  operating  water  system  was  liable  for 
assault  by  superintendent  of  the  waterworks 
on  consumer's  tender  of  50  cents  in  pennies  in 
payment  of  water  bill,  since  the  assault  was 
made  by  the  superintendent  while  acting  in  his 
capacity  as  agent  for  the  dty,  and  since  the 
city  operated  such  water  plant  in  its  business 
capacity  and  not  in  its  goyemmental  capacity. 

4.  Master  and  servant  ^=9306— Principal  lia- 
ble for  assault  by  agent. 

The  principal  is  liable  to  one  who,  coming 
on  principal's  premises  in  connection  with  busi- 
ness dealings  or  by  invitation,  is  assaulted  by 
one  of  its  agents. 

5.  Municipal  corporations  ^=9847  —  Board  of 
water  commissioners  required  to  protect  one 
on  Its  premises  by  invitation. 

It  was  the  duty  of  the  board  of  water  com- 
missioners of  a  city,  not  only  to  refrain  from 
assaulting  or  injuring  one  who  has  been  inyited 
upon  its  premises,  but  also  to  protect  him 
from  any  violence  which  it  could  reasonably 
have  foreseen  if  offered  by  others. 


County;  Calrut,  Judge. 

Action  by  H.  Munick  against  the  City  of 
Durham  and  the  Board  of  Water  Commis- 
sioners. Judgment  of  nonsuit,  and  plaintiff 
appeals.    Reversed. 

The  waterworks  in  the  city  of  Durham  are 
owned  by  the  municipality  and  are  operated 
by  it  under  the  supervision  of  the  defendant 
board  of  water  commissioners.  Among  their 
employees  was  one  Harvey  Bolton,  who  had 
general  charge  and  supervision  of  said  water 
system,  and  among  whose  duties  it  was,  as- 
sisted by  others  under  his  supervision,  to 
keep  the  books  continuing  the  accounts 
against  all  customers  purchasing  water,  to 
render  statements  to  said  consumers  for  the 
water  used  by  them  and  collect  all  sums  due, 
and  to  give  receipts  upon  payment  of  said 
bills.  This  is  an  action  by  the  plaintiff 
against  the  city  for  damages  for  assault  and 
battery  upon  him  by  said  Bolton. 

The  plaintiff,   H.   Munick,  testified: 

"I  live  on  Poplar  street  and  conduct  a  gro- 
cery store.  I  have  been  living  in  Durham  11 
years,  comjng  here  from  New  York.  I  came 
to  New  York  from  Russia,  and  am  a  Jew.  I 
am  married  and  have  a  family  of  four.  I  own 
my  home  and  two  more  houses  and  buy  water 
from  the  city  of  Durham.  On  April  17,  1919, 
I  went  to  the  water  company's  office,  taking  a 
bill  which  they  had  sent  me  for  $^JSO.  No  one 
was  with  me.  I  had  been  there  a  number  of 
times  l>efore  and  paid  my  bills.  Sometimes  I 
would  send  the  money  -and  pay  the  bills  by  the 
children  and  sometimes  I  would  take  it  myself. 
This  time  I  took  it  myself.  When  I  came  to 
the  office  I  saw  only  the  lady  who  collected. 
This  was  in  the  spring  of  the  year,  about  12 
o'clock,  but  I  do  not  recall  the  day  of  the 
week.  I  do  not  know  the  name  of  the  lady, 
but  I  took  the  money  and  the  bills  in  my  hand 
and  handed  them  to  the  lady.  I  tools  from 
my  pocket  3  paper  dollars,  1  silver  doUar,  and 
50  cents  in  pennies,  and  gave  it  to  the  Udy  with 
the  bills.'  The  50  cents  in  pennies  was  in  one 
package  and  were  not  loose.  They  were  rolled 
up  like  the  bank  fixes  them.  I  got  the  pen- 
nies in  my  retail  business.  The  lady,  receipted 
my  bills  and  I  put  them  in  my  pocket  and  start- 
ed to  leave  the  office.  I  did  not  go  outside  of 
the  door,  and  in  about  five  minutes  Mr.  Bolton, 
who  is  manager  of  the  Water  company,  came  in 
the  office. 

''I  was  standing  beside  the  window  which  is 
the  regular  place  to  pay  bills  when  he  came  in. 
I  had  the  bills  then  in  my  pocket  and  the  book- 
keeper started  counting  the  pennies.  Mr.  Bol- 
ton came  in  and  asked  the  lady,  'What  are  yon 
counting?  Nickels  or  dimes?'  She  told  Mr. 
Bolton,  'Mr.  Munick  gave  me  50  pennies.'  Mr. 
Bolton  then  came  around  the  counter  inside 
the  office  to  the  desk  where  she  was.  I  was 
on  the  outside  by  the  front  door.  Mr.  Bolton 
took  the  pennies  and  pushed  them  off  the 
counter  onto  the  floor  where  I  was  standing. 
He  was  at  the  back  end  of  the  counter  and  I 
was  at  the  front,  and  he  pushed  aU  of  these 
pennies  on  the  floor,  and  came  from  the  inside 


£=9 For  other  cases  see  same  tooic  and  KBY-N UMBER  In  all  Key-Numbered  Digests  and  Indexes 
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to  where  I  was  and  said,  liIuDick,  pick  up 
those  pennies.  They  belong  to  you/  I  said, 
'Mr.  Bolton,  those  pennies  belong  to  you,  not 
to  me.'  Mr.  Bolton  said,  'Munick,  pick  up  those 
pennies;  they  belong  to  you.'  I  told  him,  *The 
bill  is  paid  and  those  pennies  belong  to  you.' 
That  is  all  I  said  to  him.  I  said,  'Those  pen- 
nies are  just  as  good  as  the  dollars.'  Mr.  Bol- 
ton then  locked  the  front  door  and  took  me  by 
the  jacket  and  called  me  'Grod  damned  Jew,' 
and  said,  'Give  me  back  my  bills.'  I  did  not 
say  anything  and  he  hit  me  in  the  face.  I  did 
not  resist,  and  the  door  was  locked  and  I  could 
not  get  out.  The  pennies  were  still  on  the 
floor.  After  he  slapped  me  another  man  came 
to  pay  his  biU,  and  Mr.  Bolton  opened  the 
door  and  let  him  in  and  the  man  then  went  out. 
Mr.  Bolton  was  standing  close  to  me  and  did 
not  give  me  a  chance  to  get  out.  Then  I  said, 
'Please  turn  me  loose,  I  have  to  go  home.' 
I  do  not  know  where  the  other  man  was  then. 

"When  this  other  man  went  out  Mr.  Bolton 
locked  the  door  again,  took  me  by  my  jack- 
et, and  pushed  me  in  the  back  room  where  the 
tools  belonging  to  the  city  water  company  were. 
I  said,  'Please  turn  me  loose;'  begging  him 
to  turn  me  loose.  I  do  not  remember  how  many 
times.  He  did  not  dose  thp  door  when  he 
pushed  me  in  the  back  room.  The  front  door 
was  dosed  but  not  the  door  in  the^back  room. 
When  he  got  me  in  the  back  room*he  took  his 
two  hands  about  my  neck  and  choked  me.  He 
was  standing  in  front  of  me  and  I  said,  'Please 
turn  me  loose.  I've  got  to  go  home.'  He 
tamed  me  loose  for  about  five  minutes,  and 
then  took  hold  of  me  again  and  choked  me  fast, 
until  it  interfered  with  my  breathing.  It  hurt  me 
and  I  told  him  to  please  turn  me  loose.  When 
lie  turned  me  loose  the  second  time  he  called  to 
some  one  to  bring  a  towel.  A  gentleman 
brought  the  towel  and  he  took  that  towel  and 
put  it  over  my  face.  This  interfered  with  my 
breathing,  as  I  could  not  breathe  with  it  over 
my  face.  A  little  later  I  told  him,  'Maybe  I 
got  a  dollar.  I  will  take  back  the  pennies,  Mr. 
Bolton,  turn  me  loose.'  I  started  looking  in  my 
pockets  and  I  found  one  paper  dollar,  and  said, 
*I  am  glad  I  got  one  dollar  to  settle  with  you.' 
Mr.  Bolton  took  that  dollar  and  gave  me  back 
the  50  pennies.  I  took  them  and  Mr.  Bolton 
opened  the  front  door  and  said,  'Get  out  of 
here,  and  don't  come  no  more  to  "paj  your  water 
bill.'  That  is  all  he  said  to  me,  and  I  left 
his  office. 

"I  had  been  feeling  mighty  bad.  I  do  not 
know  how  long  I  was  in  there,  but  I  begged  Mr. 
Bolton  to  turn  me  loose,  as  I  was  sick  and 
could  not  stand  it.  I  had  some  kind  of  sickness 
in  my  head.  I  was  back  there  in  the  office  be- 
ing subjected  to  this  treatment  about  one  half 
hour  from  the  time  I  went  in.  I  went  to  Mr. 
Lunsford's  office  and  asked  hun  to  phone  for 
me  a  doctor.  I  do  not  know  what  Mr.  Luns- 
ford  said.  He  was  busy  in  his  office.  I  left  his 
office  and  went  home.  I  used  to  trade  with 
Mr.  Lunsford.  I  did  not  see  a  doctor.  The 
treatment  I  had  received  made  me  sick.  When 
be  choked  me  it  hurt  me  for  from  eight  to 
ten  days.  His  finger  prints  where  he  choked 
me  could  be  seen  on  my  neck  by  everybody  for 
eight  or  ten  days.  Everybody  asked  me  what 
was  the  matter.  It  made  me  feel  very  bad 
when  he  cursed  me.  I  had  Mr.  Bolton  indicted, 
and  he  was  in  court,  and  the  court  found  him 


guilty  and  fined  him.  He  did  not  resist.  I 
have  Mr.  Lunsford,  Mr.  Speed,  and  Mr.  Draa- 
ghan  for  character  witnesses." 

On  cross-examlDation,  he  said: 

"I  used  to  come  to  this  water  company's  office 
before  this,  but  had  never  been  treated  by  any 
one  that  way  before,  and  had  never  heard  of 
any  one  being  treated  that  way  before  or  after 
I  went  there.  This  is  the  first  time.  I  put  my 
money  on  the  counter  and  the  young  lady  took 
the  money  and  signed  my  receipt  and  gave  me  a 
receipt  and  I  put  it  in  my  pocket.  I  paid  my 
bill  in  full  and  all  my  matters  were  dosed  with 
the  city.  Mr.  Bolton  got  mad  because  I  paid 
the  pennies.  I  was  on  the  inside.  I  got  to 
the  door  on  the  inside,  and  Mr.  Bolton  locked 
the  door  so  I  could  not  get  out.  I  had  never 
heard  of  folks  being  locked  in;  that  was  an 
unusual  sort  of  thing.  I  do  not  know  what  he 
did  with  the  key.  I  could  not  get  out,  and  did 
not  try.  He  grabbed  hold  of  me  and  I  said, 
'Please  turn  me  loose.'  He  got  madder  and 
madder  all  the  time.  I  was  yelling,  and  he  got 
the  towel  to  stop  me  from  yelling.  The  young 
lady  was  inside  the  office  while  this  yelling  was 
going  on.  She  was  not  doing  anjrthing.  I  do 
not  know  who  the  man  was  that  brought  the 
towel,  but  he  worked  in  the  office.  He  did  not 
do  anything  but  give  the  towel  to  Mr.  Bolton, 
I  do  not  know  his  name.  He  was  white  and  not 
a  very  heavy  man.  I  do  not  know  him.  I 
did  not  try  the  door.  Mr.  Bolton  opened  the 
door  for  another  man  who  paid  his  water  bill, 
and  then  Mr.  Bolton  locked  the  door  again. 
The  man  who  brought  the  towel  stayed  there  in 
the  back.  He  just  gave  the  towel  to  Mr.  Bol- 
ton and  nothing  else.  The  young  lady  who  1 
gave  the  money  to  did  not  do  anything.  She 
stayed  there  in  the  office  looking  through  the 
window.  She  was  there  while  Mr.  Bolton  was 
cursing  me,  where  she  could  hear  it.  I  in- 
dicted Mr.  Bolton  in  the  recorder's  court.  He 
pleaded  guilty,  and  I  am  suing  the  dty,  whose 
agent  he  was." 

J.  O.  Lunsford  testified  that  he  had  known 
the  plaintiff  for  12  or  15  years ;  had  sold  him 
fiour  for  several  years,  and  knew  his  general 
character  and  it  was  good;  that  on  the  day 
of  this  occurrence  the  plaintiff  told  him 
about  having  this  trouble  in  the  water  com- 
pany's office. 

A.  J.  Draughan  also  testified  that  he  had 
known  the  plaintiff  10  or  12  years ;  that  ho 
had  sold  him  goods,  and  knows  his  general 
character  and  that  it  was  good. 

At  the  cloee  of  the  above  testimcmy  tho 
defendant  offered  no  evidence,  but  moved 
for  Judgment  of  nonsuit,  which  was  granted, 
and  the  plaintiff  appealed. 

R.  O.  Everett  and  William  G.  Bramham, 
both  of  Durham,  for  appellant. 
S.  O.  Chambers,  of  Durham,  for  appellees^ 

CLARK,  O.  J.  [1]  The  testimony  for  the 
plaintiff  presents  one  of  the  most  singular 
occurrences  that  has  come  to  this  court  The 
defendant  offered  no  evidence,  and  the  non- 
suit was  granted  on  the  uncontradicted  testi- 
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tnony  for  the  plaintiff  as  above  set  out.  It 
is  therefore  taken  as  true,  with  all  the  in- 
ferences from  It  In  the  most  favorable  light 
to  the  plaintiff.  But,  indeed,  there  seems  to 
be  but  one  that  could  be  drawn  from  it.  The 
plaintiff,  an  old  and  feeble  man,  went  to  the 
water  company  on  receiving  a  notice  sent 
1)y  it  to  pay  big  bill.  He  handed  the  clerk 
the  money  and  she  gave  him  a  receipt.  A 
part  of  the  payment  was  50  "pennies,**  that 
is,  one-cent  pieces,  wrapped  up  together. 
IVhile  he  was  standing  there  and  she  was 
counting  the  pennies  the  manager  of  the 
water  company  came  in,  knocked  the  pennies 
off  the  counter  on  the  floor,  cursed  the  plain- 
tiff, calling  him  a  "O d  d n  Jew,"  told 

him  to  pick  up  the  pennies,  struck  him,  pull- 
^  him  into  another  room,  struck  him  re- 
peatedly. Interrupted  this  to  admit  another 
patron,  and  after  the  latter  went  out  the 
superintendent  resumed  his  beating  of  the 
plaintiff,  who  offered  no  resistance  and  beg- 
ged to  be  turned  loose  to  go  home,  shook 
him,  choked  him,  put  a  towel  over  his  face 
suffocating  himf,  and  finally,  when  the  plain- 
tiff tendered  a  dollar  bill,  he  told  him  to 
take  his  pennies  and  to  leave  and  not  come 
Tiack. 

[2]  The  ofliclal  (Bolton)  was  indicted  in  the 
criminal  court  and  convicted  and  merely 
lined.  Taking  this  occurrence  to  be  as  stated 
hy  the  plaintiff,  who  is  not  contradicted  and 
who  proved  a  good  character,  a  more  brutal 
and  unprovoked  assault  could  not  be  pre- 
sented. It  was  absolutely  without  justifica- 
tion. The  pennies,  under  the  United  States 
statute,  were  a  legal  tender  to  the  amount  of 
25  cents  (U.  S.  Compiled  Statutes  1918,  8 
•6574),  and  if  the  clerk  had  objected  the  water 
company  could  not  have  been  compelled  to 
receive  beyond  that  sum  in  i)ennles  but  it 
was  no  offense  to  tender  a  larger  sum  in  oije- 
<!ent  pieces,  and  the  lady  clerk  accepted  them ; 
iind  even  if  the  tender  of  50  of  them  was  for 
any  reason  objectionable  (which  does  not  ap- 
pear), it  certainly  did  not  justify  the  treat- 
ment the  plaintiff  received. 

There  is  no  explanation  of  the  conduct  of 
the  company*s  superintendent,  and  the  only 
provocation  given  which  we  can  infer  from 
the  language  used  by  Bolton  is  the  fact  that 
the  plaintiff  was  a  Jew.  He  made  no  other 
•charge.  The  treatment  which  the  plaintiff 
received  is  paralleled  by  that  which  Is  por- 
trayed by  Scott  in  Ivanhoe  in  the  treatment 
of  Isaac  of  York  seven  centuries  ago,  and 
by  Shakespere  as  meted  out  to  Jews  in  the 
Merchant  of  Venice,  also  centuries  ago.  The 
world  has  long  outlived  this  treatment  of  an 
liistoric  race,  except,  perhaps,  in  ^'darkest 
Bussia"    when    under    the    Czars.      When 

Disraeli,  later  Prime  Minister  of  the  British  _        _ 

Empire,  was  reproached  in  ParUament  for   the^haWthe  sarnVsignificfimce  in  importing  Ua^ 


gentleman  were  painted  savages  roaming 
naked  in  the  forests  of  Germany,  my  ances- 
tors were  princes  in  Israel  and  high  priests 
in  the  temple  of  Solomon.** 

Every  voter,  every  witness,  and  every 
official  takes  an  oath  upon  a  sacred  book, 
every  sentence  and  word  in  which  was  writ- 
ten by  a  Jew.  When  the  Sayior  was  incar- 
nated after  the  flesh  he  was  of  the  tribe  of 
Judah,  and  His  mother,  whom  a  great  church 
holds  immaculate,  if  not  divine,  has  her  name 
borne  by  millions  throughout  the  civilized 
world.  Whatever  the  shortcomings  of  any 
individual,  it  Is  strange  that  in  this  day  of 
enlightment  such  prejudices  as  were  shown 
in  this  case  should  survive  against  the  race 
to  which  the  plaintiff  belongs.  This  plaintiff 
proved,  without  contradiction,  a  good  char- 
acter, and  certainly  there  Is  no  evidence 
which  justified  in  any  degree  the  brutal  as- 
sault made  upon  him,  for  which  no  excuse 
is  offered.  For  some  unexplained  reason,  the 
brutal  assailant,  though  convicted,  was  pun- 
ished only  by  a  fine.  It  is  to  be  presumed, 
however,  that  the  city  discharged  him  from 
its  service. 

[3]  The  ground  upon  which  the  nonsuit  was 
asked  and  allowed,  as  presented  in  this  court, 
is  that  the  defendants  and  the  city  of  Dur- 
ham are  not  responsible  for  the  act  of  its 
agent,  Harvey  Bolton,  superintendent  of  the 
waterworks,  or  that  at  least  in  making  the 
assault  he  was  not  within  the  scope  of  his 
authority,  in  that  he  had  no  instructions 
from  the  defendants  to  commit  such  violence. 
At  the  time  that  the  assault  was  made  by 
the  said  Harvey  Bolton  he  was  actltfg  in  his 
capacity  as  agent.  Had  he  been  acting  for 
a  water  company  under  private  ownership, 
it  could  not  be  contended  that  the  corpora- 
tion would  not  be  responsible.  He  was  there 
in  the  prosecution  and  furtherance  of  the 
duties  assigned  to  him  by  the  defendant 
municipality.  Roberts  v.  Railroad,  143  N. 
C.  179,  55  S.  B.  509,  8  L,  R.  A.  (N.  S.)  798,  10 
Ann.  Cas.  375.  Indeed,  the  facts  are  very 
similar  to  those  in  Bucken  v.  Railroad, 
157  N.  C.  443,  73  S.  E.  137.  "Acting  within 
the  scope  of  employment  means  while  on 
duty.*'  O)0k  V.  Railroad,  128  N.  0.  336,  38 
S.  E.  926. 

In  Ange  v.  Woodman,  173  N.  0.  33,  91  &  E. 
586,  it  is  said: 

"It  is  now  fully  established  that  corporations 
may  be  held  liable  for  negligent  and  malicious 
torts,  and  that  responsibility  will  be  imputed 
whenever  such  wrongs  are  committed  by  their 
employees  and  agents  in  the  course  of  their 
employment  and  within  its  scope  •  •  •  in 
many  of  the  cases,  and  in  reliable  text-books 
*  *  *  'course  of  employment*  is  stated  and 
considered  as  sufficiently  indusive;  but,  wheth- 
er the  one  or  the  other  descriptive  term  is  used. 


t>eing  a  Jew,  he  made  the  memorable  reply, 
'"When  the  ancestors  of  £he  right -honorable 


bility  on  the  part  of  the  principal  when  the 
agent  is  engaged  in  the  work  that  its  principal 
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h«8  employed  or  directed  him  to  do  and  *  *  * 
in  the  effort  to  accomplish  it.  When  such  con- 
duct cornea  within  the  description  that  consti- 
tntea  an  actionable  wrong,  the  corporation  prin- 
dpal,  as  in  other  cases  of  principal  and  agent,  is 
liable  not  onlj  for  *the  act  itself,  but  for  the 
ways  and  means  employed  in  the  performance 
thereof/  - 

In  1  TbompsoDt  Negligence,  i  554,  it  is 
pointed  out  that,  unleas  the  above  principle 
is  maintained  : 

"It  will  always  be  more  safe  and  profitable  for 
a  man  to  conduct  his  business  yicariously  than 
in  his  own  person.  He  would  escape  liability 
for  the  consequences  of  many  acts  connected 
with  his  business,  springing  from  the  imper- 
fections of  human  nature,  because  done  by  an- 
other, for  which  he  would  be  responsible  if 
done  by  himself.  Meanwhile,  the  public,  obliged 
to  deal  or  come  in  contact  with  his  agent,  for 
injuries  done  by  them  must  be  left  wholly  with- 
out redress.  He  might  delegate  to  persons  pe- 
cuniarily irresponsible  the  care  of  large  fac- 
tories, of  extensive  mines,  of  ships  at  sea, 
or  of  railroad  trains  on  lajid,  and  these  per- 
sons, by  the  use  of  the  extensive  power  thus 
committed  to  them,  might  inflict  wanton  and 
malicious  injuries  on  third  persons,  without 
othei*  restraint  than  that  which  springs  from 
the  imperfect  execution  of  the  criminal  laws. 
A  doctrine  so  fruitful  of  mischief  could  not 
long  stand  unshaken  in  an  enlightened  juris- 
prudence." 

This  court  has  often  held  the  master  liable, 
even  if  the  agent  was  willful,  provided  it 
was  committed  in  the  course  of  his  employ- 
ment. Jackson  v.  Tel.  Co.,  130  N.  C.  34T, 
51  S.  E.  1015,  70  L.  R.  A.  738. 

[4]  Indeed,  the  doctrine  goes  further,  and 
the  principal  Is  liable  if  one  coming  on  the 
premises  In  connection  with  business  deal- 
ings, or  by  invitation,  is  assaulted  by  one 
of  its  agents.  This  Is  settled  by  the  leading 
case  of  Daniel  v.  Railroad,  117  N.  0.  592, 
23  S.  E.  327,  4  L.  R.  A.  (N.  S.)  485,  and  the 
numerous  citations  to  the  case  In  the  Anno- 
tated Edition.  Indeed,  the  same  ruling  has 
been  uniformly  made  and  was  reaffirmed  at 
this  term  in  Clark  v.  Bland,  106  S.  E.  491. 

Not  only  is  the  corporation  liable  for  In- 
juries thus  committed  by  Its  agents,  but  "it 
is  the  duty  of  a  carrier  to  protect  its  pas- 
sengers from  injury,  insultt  violence,  and 
ill  treatment  from  its  servants,  other  pas- 
sengers, or  third  persons."  Seawell  v.  Rail- 
road. 132  N.  C.  859.  44  S.  E.  611,  citing 
numerous  cases.  Indeed,  as  far  back  as  1883, 
Ruffln,  J.,  in  Britton  v.  Railroad,  88  N.  C. 
554,  43  Am.  Rep.  749,  in  terms  ever  since 
deemed  settled  law,  said: 

"The  carrier  owes  to  the  passenger  the  duty 
of  protecting  him  from  violence  and  assaults  of 
his  fellow  passengers  or  intruders,  and  will  be 
held  responsible  for  his  own  or  his  servant's 
negligence  in  this  particular  when,  by  the  exer- 
cise of  proper  care,  the  acts  of  violence  might 
have  been  foreseen  and  prevented.** 


This  is  cited  with  approval  in  Seawell  t. 
Railroad,  supra.  The  same  rule  applies 
to  any  other  corporation.  In  that  case  the 
passenger  was  assaulted  by  a  mob,  and  tbe 
defendant  was  held  liable  because  four  em- 
ployees were  present  and  it  was  shown  that 
none  of  them  "made  the  slightest  attempt 
to  protect  the  plaintiff,"  and,  indeed,  there 
was  "evidence  that  two  of  them  actively 
participated  in,  or  at  least  encouraged,  the 
assault."  This  case  was  reheard  and  reaf- 
firmed (133  N.  O.  517,  45  S.  B.  851),  the  conrt 
saying: 

"A  careful  examination  of  all  the  authori- 
ties shows  no  case,  and  the  appellants  cite  xione^ 
in  which,  under  similar  circumstances,  the  rail- 
road company  has  not  been  held  liable,  unlesa 
it  exerted  what  power  it  could  to  protect  the 
passenger  from  the  mob.  *  •  •  The  case» 
are  uniform,  fastening  liability  upon  a  common 
carrier  for  failure  to  extend  such  protection 
as  it  can  to  a  passenger  against  a  mob,"  citing 
numerous  cases. 

[%]  That  the  corporation  is  liable  for  the 
mistreatment  of  one  invited  upon  its  prem- 
ises as  this  plaintiff  was,  or  even  if  it  fails 
to  protect  him  as  far  as  it  can  from  violence 
by  others  while  upon  its  premises,  is  beyond 
controversy.  Indeed,  ithe  principle  is  so  well 
settled  that  it  needs  no  citations  of  authority. 

We  apprehend,  however,  that  his  honor 
did  not  nonsuit  the  plaintiff  upon  any  views 
to  the  contrary,  but  doubtless  upon  the 
ground  that  the  city  was  not  liable.  That 
contention  by  the  defendant  is  equally  un- 
tenable. In  Mcllhenney  v.  Wilmington,  12T 
N.  O.  149.  37  S.  B.  188,  50  L.  R.  A.  470,  it 
is  said: 

"The  law  is  too  well  settled  to  admit  of  de- 
bate. It  may,  on  a  review  of  the  authoritieB, 
which  are  uniform,  be  thus  stated:  When  cities 
are  acting  in  their  corporate  character,  or  in 
the  exercise  of  powers  for  their  own  advantage^ 
they  are  liable  for  damages  caused  by  the  neg- 
ligence or  torts  of  their  officers  or  agents;  bat 
where  they  are  exercising  the  judicial,  discre- 
tionary, or  legislative  authority  conferred  by 
their  charters,  or  are  discharging  their  duty 
solely  for  the  public  benefit,  they  are  not  liable 
for  the  torts  or  negligence  of  their  officers,  on- 
less  there  is  some  statute  which  subjects  them 
to  liability  therefor,*'  citing  numerous  cases. 

The  distinction  is  very  broad  and  dear 
and  Is  settled  by  all  the  authorities  substan- 
tially as  follows:  Wherever  a  city  is  exer- 
cising a  governmental  function  or  police 
power,  it  is  not  responsible  for  the  torts  or 
negligence  of  its  oflicers,  in  the  absence  of  a 
statute  imposing  such  liability;,  but  when 
it  is  acting  in  its  business  capacity,  as  in 
operating  a  water  or  lighting  plant,  or  other 
business  function,  it  is  liable  for  the  conduct 
of  its  agents  and  servants  exactly  to  the  same 
extent  that  any  other  business  corporation 
would  be  liable  under  the  same  circum- 
stances.   The  distinction  thus  laid  down  io 
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Mclllienn«y  ▼.  Wilmington  has  been  often 
cited  with  approval. 

To  sum  up:  The  assault  npon  the  plain- 
tiff was  of  the  most  brutal  and  unprovoked 
nature.  Indeed,  there  is  no  evidence  set  up 
in  this  case  that  tends  to  palliate  or  mitigate 
the  assault,  which,  it  appears,  was  entirely 
unprovoked.  There  is  no  question  that  Bol- 
ton was  the  ofllcer  of  the  corporation  and 
was  acting  in  the  discharge  of  his  duty,  and 
that  the  plaintiff  was  on  the  premises  at 
the  invitation  of  the  corporation,  and,  fur- 
ther, it  was  the  duty  of  the  corporation,  not 
only  to  refrain  from  assaulting  or  injuring 
the  plaintiff  while  there,  but  to  protect  him 
from  any  violence  which  it  could  reasonably 
have  foreseen  if  offered  by  others;  and,  still 
further,  the  dty  operating  the  water  plant 
in  its  business  capacity  and  not  under  its 
governmental  or  police  power,  on  these  facts 
the  same  liability  was  imposed  upon  the  dty 
as  if  it  were  a  business  plant. 

The  judgment  entering  a  nonsTiit  must  be 

reversed. 


(181  N.  C.  500) 

WARE  V.  SOUTHERN  POWER  CO. 

(No.  357.) 

(Supreme  Court  of  North  Clarolina.    April  18, 

1921.) 

1.  Appeal  and  error  ^ss»l002— Verdiot  on  oon- 
flicttiHl  evidence  not  disturbed. 

A  verdict  on  disputed  fact  issues  wiU  not 
be  disturbed. 

2.  Appeal  and  error  ^ss»  1 033  (8)— Party  not  en- 
titled to  complain  of  error  In  his  favor. 

Where,  in  a  suit  to  caned  a  right  of  way 
deed  and  an  agreement  for  compensation  on 
the  ground  of  fraud,  all  issues  were  dedded  in 
defendant's  favor,  but  he  tendered  a  sum  for 
which  plaintiff  tools  judgment,  though  he  was 
not  entitled  to  snch  a  judgment  under  the 
pleadings,  plaintiff  could  not  complain,  though 
costs  were  taxed  against  him. 

Appeal  from  Superior  CJourt,  Rockingham 
County;  Finley,  Judge. 

Action  by  W.  P.  Ware  against  the  Sputh- 
em  Power  (Dompany.  From  a  Judgment  for 
plain  tiff  for  an  amount  tendered,  by  the  de- 
fendant, plaintiff  appeals.    No  error. 

Giyll  action  brought  to  set  aside  a  deed  for 
a  right  of  way  over  plaintifTs  lands  and  an 
agreement  fixing  the  compensation  or  amount 
of  damages  therefor,  plaintiff  alleging  that 
his  signatures  to  said  instruments  were  pro- 
cured by  the  false  and  fraudulent  represen- 
tations of  defendant's  agent  Upon  Issues 
joiqed,  the  Jury  returned  the  following  ver- 
dict: 

"(1)  Was  the  execution  of  the  damage  agree- 
ment referred  to  in  the  pleadings  procured  by 


fraud  and  misrepresentation  as  alleged  in  the 
complaint?    Answer:    No. 

*'(2)  Was  the  execution  of  the  right  of  way 
deed  referred  to  in  the  pleadings  procured  by 
fraud  and  misrepreseutation  as  alleged  in  the 
complaint?     Answer:     No. 

"(3)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover  of  the  defendant?  An- 
swer:    -^— 


f> 


Defendant  admitted  that  under  the  con- 
tracts it  was  indebted  to  the  plaintiff  in  the 
sum  of  $20  and  tendered  Judgment  for  this 
amount.  His  honor  gave  Judgment  in  favor 
of  plaintiff  for  $20,  but  taxed  him  with  the 
oosts.    Plaintiff  appealed. 

J.  H.  Sharp,  J.  R.  Joyce,  and  O.  R  Ware, 
all  of  Reidsville,  for  appellant. 

Manly,  Hendren  &  Womble,  of  Winston- 
Salem,  and  W.  S.  O'B.  Robinson,  Jr.,  of  Char- 
lotte, for  appellee. 

PER  CURIAM.  [1]  The  controversy  be- 
tween the  parties  in  this  action  narrowed  it* 
self  on  the  trial  to  questions  of  fact,  which 
the  Jury  have  answered  in  favor  of  the  de- 
fendant We  have  carefully  examined  the 
record,  and  find  no  sufficient  reason  for  dis- 
turbing the  verdict 

[2]  Technically,  under  the  pleadings,  plain- 
tiff may  not  have  been  entitled  to  Judgment 
for  the  $20;  but  this  is  not  the  basis  of  his 
ai^)eal.  Apparentiy  he  has  been  rewarded 
acjcording  to  his  own  agreement.  His  honor 
below  evidently  took  this  view  of  the  matter, 
and  we  think  the  plaintiff  should  be  con- 
tent with  the  result 

No  error. 


(181  N.  C.  535) 
STATE   V.    ROUNTREE.      (No.  273.) 

(Supreme  Court  of  North  Carolina.     April  6, 

1921.) 

1.  Criminal  law  ®=»752i/2— Ca  motion  to  itis- 
miss  testimony  to  be  considered  In  light  most 
favorable  to  state. 

On  motion  to  dismiss  prosecution,  testimony 
is  to  be  considered  in  its  most  favorable  light 
to  the  state. 

2.  Homicide  ^=s>268  —  Guilt  of  manslaughter 
held  for  Jury. 

In  a  prosecution  for  manslaughter,  held^ 
that  the  court  properly  submitted  the  case  to 
the  Jury. 

3.  Criminal  law  ^=s>752i/2— Motion  to  dismiss 
directed  to  sufflclency  of  evidence,  and  not 
credibility  of  witness. 

A  motion  to  dismiss  action  or  for  judgment 
as  of  nonsuit  under  the  Mason  Act  is  directed 
to  the  sufficiency  of  the  evidence  to  state  or 
warrant  a  verdict,  and  not  to  its  weight  or  to 
the  credibility  of  the  witnesses. 
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4.  Homfclde  ^s»74,  282— Reck  less  neM  oonstl- 
tuting  klllliig  manslaughter  and  evidenoe  suf- 
ficient to  carry  case  to  Jury  stated. 

The  degree  of  negligence  necessary  to  be 
shown  on  an  indictment  for  manslaughter, 
where  an  unintentional  killing  is  established,  is 
such  recklessness  or  carelessness  as  is  incom- 
patible with  a  proper  regard  for  human  life, 
and  the  negligence  mast  be  something  more 
than  is  required  on  the  trial  of  an  issue  in  a 
civil  action,  but  it  is  sufficient  to  carry  the  case 
to  the  jury  in  a  criminal  prosecution  where  it 
reasonably  appears  that  death  or  great  bodily 
harm  was  likely  to  occur. 

5.  Homicide  ^=s>62— One  engaged  In  unlawful 
act  guilty  of  manslaughter. 

Where  one  is  engaged  in  an  unlawful  and 
dangerous  act  which  is  itself  in  Tiolation  of  a 
statute  intended  and  designed  to  prevent  injury 
to  the  person,  and  death  results,  the  actor  would 
be  guilty  of  manslaughter  at  least. 


6.  Highways  ^=»I77  —  Municipal  corporations 
^=»707— Statute  held  not  to  llx  lawful  rate  of 
speed  for  automobile. 

G.  S.  I  2618,  in  fixing  the  maximum  rate  of 
speed  of  motor  vehicles  within  a  city  or  on 
the  public  highway,  does  not  purport  to  es- 
tablish a  rate  of  speed  which  will  be  lawful 
under  all  circumstances,  and  such  speed  must 
not  be  greater  than  is  "refwonable  and  proper,'* 
considering  the  time  and  place,  and  '^having 
regard  to  the  width,  traffic,  and  use  of  the 
highway,"  nor  should  it  be  such  "as  to  endanger 
property  or  the  life  or  limb  of  any  person,"  as 
proper  speed  under  given  conditions  may  be  ex- 
cessive speed  under  others,  and  proper  speed 
in  the  daytime  might  be  grossly  excessive  at 
night. 

7.  Homicide  ^=s>62— Automobillst  violating  stat- 
ute held  guilty  of  manslaughter. 

An  automobilist  operating  his  machine  in 
disregard  of  0.  S.  §(  2610,  2618,  is  engaged 
in  an  unlawful  act,  and  is  guilty  of  manslaugh- 
ter where  death  results  to  a  pedestrian. 

Appeal  from  Superior  Ck>art»  Cumberland 
€k>uiity;  Horton,  Judge. 

David  Rountree  was  convicted  of  involun- 
tary manslaughter,  and  appeals.    No  error. 

Criminal  prosecution,  tried  upon  an  indict- 
ment charging  the  defendant  .with  man- 
slaughter. 

There  was  evidence  on  behalf  of  the  state 
tending  to  show  that  on  Sunday,  April  25, 
1920,  about  6  p^  m.,  James  A.  King  was 
struck  by  an  automobile  and  injured  to  such 
an  extent  that  he  died  within  three  or  four 
hours  thereafter.  At  the  time  of  the  injury 
the  deceased  was  on  the  north  side  of  HiUsk 
boro  street  extended,  near  a  sharp  turn  or 
curve  in  the  road,  about  one  mile  north  of 
the  corporate  limits  of  the  city  of  Fayette- 
ville.  It  is  mentioned  in  the  record  as  the 
Hillsboro  street  road;  and  along  this  thor- 
oughfare the  defendant  was  driving  his  Ford 
car  when  he  struck  the  deceased.    The  only 


I  eyewitnesses  to  the  occurrence  were  the  de- 
fendant, his  wife,  and  two  colored  women 
who  were  riding  in  the  machine  when  the 
injury  occurred.  None  of  these  parties*  how- 
ever, gaye  any  evidence  in  the  case. 

H.  6.  Bullock  testified  that  he  saw  the 
deceased  a  few  minutes  after  the  injury: 
that  Mr.  King  was  lying  on  the  north  side 
of  the  street,  Just  beyond  the  curbing  in  the 
road;  that  he  was  flat  on  his  bade  and  ap- 
peared to  be  unconscious,  and  that  his  left 
leg  was  broken;  that  David  Rountree,  his 
wife,  and  some  colored  women  were  there 
when  he  arrived;  that  the  defendant  was 
holding  Mr.  King's  head  up,  and  asked  one 
of  the  colored  women  for  something  to  put 
under  his  head,  and  she  went  into  a  house 
and  got  a  pillow;  that  the  defendant  said 
he  was  driving  the  car  that  hit  the  deceased. 
Continuing,  the  witness  stated: 

"The  car  was  6,  8»  or  10  feet  ahead  of  where 
the  injured  man  was  lying.  The  two  left-hand 
wheels  were  in  the  road  and  the  two  right- 
hand  wheels  were  just  across  the  waterway  or 
berm  ditch  outside  of  the  road.  The  used 
part  of  the  road  was  a  little  to  the  south  side 
near  the  inside  bend.  Mr.  King's  body  was  on 
the  opposite  side.  The  road  at  that  point  is 
straight,  but  soon  turns  at  almost  a  right  angle 
and  was  built  for  a  width  of  81  feet.  It  was 
a  new  clay  road  and  had  not  been  used  a  great 
while.  Where  the  car  was,  it  was  moderately 
hard.  I  did  not  notice  the  track  of  the  car 
particularly.  It  was  headed  westward.  The 
view  was  unobstructed.  I  asked  some  one  to 
phone  for  a  doctor,  but  as  Mr.  Patterson  drove 
up  I  sent  Mr.  E[ing  to  the  hospital  in  his  auto- 
mobile. I  do  not  remember  that  the  defend- 
ant said  anything  about  how  the  deceased  was 
traveling  when  the  car  struck  him.  The  de- 
fendant was  crying  before  we  left." 

.   Lacy  PattersoD  testified : 

"When  we  got  there  Mr.  E^ing  was  lying  back 
of  a  Ford  car  about  4  or  5  feet,  with  his 
head  on  a  pillow.  His  feet  were  down  in  a  gut- 
ter, or  waterway,  and  his  head  was  pointed 
southward.  I  observed  the  track  of  the  car. 
It  left  the  center  of  the  road  that  would  be 
traveled  by  a  car  or  buggy  35  or  40  yards  off 
and  came  straight  until  it  stopped.  It  showed 
there  were  several  kinds  of  tires  on  the  car, 
and  I  could  trace  it  by  that.  When  I  saw  the 
car  the  left-hand  side  was  12  or  15  feet  from 
the  beaten  track  or  ruts  of  the  road  ordinarily 
taken  by  a  car.  Mr.  King's  body  was  right 
over  in  the  gutter  and  his  feet  were  down  in 
it.  Where  his  feet  were  I  would^say  is  about 
15  or  18  feet  from  the  beaten  track.  The  width 
of  the  road  at  that  point  was  about  20  feet. 
Over  there  on  the  right  side  of  the  road  where 
the  wheels  were  standing  there  was  an  onion 
patch;  it  was  cultivated.  After  carrying  Undo 
Jim  to  the  hospital  I  came  back  and  put  down 
some  pegs,  from  which  the  measurements 
were  taken  when  they  made  a  map  of  it.  The 
deceased  made  no  statement  as  to  how  the  oc- 
currence happened.  About  two  indies  of  the 
bone  could  be  seen  protruding  through  his 
pants  where  his  leg  was  broken." 
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T^eslie  Smith  testifled  that  he  was  a  civil 
engineer,  and  that  he  made  a  survey  and 
map  of  the  place  where  the  deceased  was  in- 
jured and  measured  the  distances  on  the  road 
as  pointed  out  by  Lacy  Patterson.    The  de- 
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fendant's  car  left  the  center  of  the  road  at 
a  point  274  feet  west  of  the  Linden  road. 
B^rom  this  point  to  where  Mr.  King's  body 
was  found  it  is  78  feet,  and  93.5  feet  to 
where  the  car  stopped,  which  was  15%  feet 
from  the  point  where  the  body  was  found. 
The  width  of  the  road  where  the  car  left 
the  center  of  the  track  was  28  feet.  The 
road  was  hard  clay  surface,  but  10  feet  from 
the  center  of  the  road  the  soil  is  sand.  The 
tracks  were  visible  four  days  afterwards  and 
It  had  rained  in  the  meantime.  From  the 
south  side  of  the  road  to  where  Mr.  Patter- 
son said  the  body  was  found  was  about  31 


feet  The  direction  of  this  road  from  the 
Linden  road  is  almost  due  west,  with  an 
open  view  all  the  way. 

The   defendant   offered   no  evidence,   but 
moved  to  dismiss  the  action,  or  for  Judgment 
as' of  nonsuit  under  the  Mason  Act  (chapter- 
73,  Public  Laws   1913).     Motion  overruled, 
and  defendant  excepted. 

The  Jury  returned  a  verdict  adverse  to 
the  defendant,  finding  him  guilty  of  invol- 
untary manslaughter.  From  the  Judgment 
pronounced  thereon,  the  defendant  appealed. 

H.  L.  Brothers  and  BuUard  &  Strlngfield, 
all  of  Fayettevllle,  for  appellant. 

J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nash, 
Asst  Atty.  Gto.,  for  the  State. 

STACY,  J.  [1-31  We  have  not  stated  all 
the  evidence,  because  the  foregoing  would 
seem  to  be  sufficient  to  dispose  of  the  defend- 
ant's appeal.  Considering  the  testimony  in 
its  most  favorable  light  to  the  state,  the  ac- 
cepted position  on  a  motion  of  this  kind, 
we  think  his  honor  properly  submitted  the 
case  to  the  Jury.  State  v.  Oakley,  176  N.  C. 
755,  97  S.  E.  616;  State  v.  Carlson,  171  N. 
C.  818,  89  S.  B.  30.  The  court's  inquiry  upon 
such  a  motion  is  directed  to  the  sufficiency 
of  the  evidence  to  support  or  warrant  a  ver- 
dict (State  V.  Hart,  116  N.  C.  976,  20  S.  E. 
1014),  and  not  to  its  weight  or  to  the  credibil- 
ity of  the  witnesses  (State  v.  XJtley,  126  N.  C. 
997,  35  S.  E.  428). 

[41  The  degree  of  negligence  necessary  to 
be  shown  on  an  indictment  for  manslaughter, 
where  an  unintentional  killing  is  established, 
is  such  re<^lessness  or  carelessness  as  is  in- 
compatible with  a  proper  regard  for  human 
life.  State  v.  Gash,  177  N.  0. 595,  99  S.  B.  337; 
State  V.  Mclver,  175  N.  C.  761,  94  S.  E.  682 : 
State  V.  Tankersley,  172  N.  0. 955, 90  S.  B.  781, 
L.  R.  A.  1917C,  533.  The  negligence  must  be 
something  more  than  is  required  on  the  trial 
of  an  issue  in  a  civil  action,  but  it  is  suffi- 
cient to  carry  the  case  to  the  Jury  in  a  crim- 
inal prosecution  where  it  reasonably  appears 
that  death  or  great  bodily  harm  was  likely  to 
occur.  State  v.  Gray,  180  N.  0.  697,  104  S.  E. 
647.  A  want  of  due  care  or  a  failure  to  ob- 
serve the  rule  of  the  prudent  man,  which 
proximately  produces  an  injury,  will  render 
one  liable  for  damages  in  a  civil  action,  while 
culpable  negligence,  under  the  criminal  law, 
is  such  recklessness  or  carelessness,  resulting 
in  injury  or  death,  as  imports  a  thoughtless 
disregard  of  consequences,  or  a  heedless  in- 
difference to  the  safety  and  rights  of  others. 
State  V.  Goetz,  83  CJonn.  437,  76  Atl.  1000,  30 
L.  R.  A.  (N.  S.)  458. 

[5]  Again,  it  is  generally  held  that,  where 
one  is  engaged  in  an  unlawful  and  danger- 
ous act,  which  is  itself  in  violation  of  a  stat- 
ute, intended  and  designed  to  prevent  injury 
to  the  person,  and  death  ensues,  the  actor 
would  be  guilty  of  manslaughter  at  least 
State  V.  Mclver,  supra.    GL  S.  2618,  provides: 
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"No  peraon  shall  operate  a  motor  yehide 
upon  the  pnblic  highways  of  this  state  reck- 
lessly, or  at  a  rate  of  speed  greater  than  is 
reasonable  and  proper,  having  regard  to  the 
width,  traffic,  and  use  of  the  highway,  or  so  as 
to  endanger  the  property  or  the  life  or  limb 
of  any  person.'* 

Then  follows  an  enumeration  of  certain 
rates  of  speed  at  given  places  which  shall 
be  deemed  as  violations  of  the  section. 

-  [6]  But,  in  fixing  the  maximum  rate  with- 
in a  dty  or  upon  the  public  highways,  the 
statute  does  not  purport  to  establish  a  rate 
of  speed  which  will  be  lawflil  under  all  cir- 
cumstances. It  must  not  be  greater  than  is 
"reasonable  and  proper,"  considering  the 
time  and  place,  and  "having  regard  to  the 
width,  traffic,  and  use  of  the  highways,"  nor 
should  it  be  such  "as  to  endanger  property 
or  the  life  or  limb  of  any  person."  Proper 
speed,  under  given  conditions,  may  be  exces- 
sive speed  under  others;  and  proper  speed 
in  the  daytime  might  be  grossly  excessive  at 
night  State  v.  O'Brien,  82  N.  J.  Law,  169; 
Commonwealth  v.  Pierce,  138  Mass.  165,  52 
Am.  Rep.  264. 

Section  2616  of  the  Consolidated  Statutes 
also  provides,  in  part,  as  follows: 

'IJpon  approaching  a  pedestrian  who  is  upon 
the  traveled  part  of  any  highway,  and  not  upon 
a  sidewalk,  •  •  •  every  person  operating  a 
motor  vehide  shall  slow  down  and  give  a  time- 
ly signal  with  his  bell,  horn,  or  other  device  for 
signaling.  Upon  approaching  an  intersecting 
highway,  a  bridge,  dam,  sharp  carve,  or  deep 
descent,  *  *  *  a  person  operating  a  motor 
vehicle  shall  have  It  under  control  and  operate 
it  at  such  speed,  not  to  exceed  ten  miles  an 
hour,  having  regard  to  the  traffic  then  on  such 
highway  and  the  safety  of  the  public' 
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[7]  If  the  defendant  was  operating  his 
machine  in  disregard  of  these  regulations, 
and  thus  occasioned  the  death  of  deceased,  he 
was  engaged  in  an  unlawful  act  "Involun- 
tary manslaughter,"  says  Wharton,  Am.  Crim. 
Law  (11th  Ed.)  (  426,  p.  622,  "is  where  death 
results  unintentionally,  so  far  as  the  defend- 
ant is  concerned,  from  an  unlawful  act  on 
his  part  not  amounting  to  a  felony."  It  does 
not  appear  from  the  evidence  why  the  de- 
fendant left  the  central  part  of  the  road  and 
ran  out  of  the  beaten  path,  or  traveled  por- 
tion of  the  highway,  nor  does  It  appear  why 
he  did  not  turn  aside  so  as  to  avoid  the 
collision.  Under  these  circumstances,  the  Jury 
might  well  have  found  that  the  injury  oc- 
curred in  consequence  of  the  recklessness  of 
the  driver,  amounting  to  criminal  negligence. 
State  V.  Biewen,  169  Iowa,  256,  151  N.  W. 
102.  See.  alqo,  State  v.  Stitt,  146  N.  C.  643, 
61  S.  B.  566,  17  L.  R  A.  (N.  S.)  308. 

The  deceased  was  walking  on  the  outer 
edge  of  the  road,  far  from  the  traveled 
part  of  the  highway,  where  he  had  a  right 
to  be.    There  were  no  other  machines  near. 


The  view  was  unobstructed,  and  it  Is  diffi- 
cult to  understand  how  the  defendant  could 
have  struck  the  deceased  with  his  car,  under 
all  the  circumstances,  without  being  guilty 
of  culpable  negligence.  At  any  rate,  the 
evidence  was  sufficient  to  be  submitted  to 
the  Jury,  and  they  have  so  found. 
No  error. 


(181  N.  C.  205) 

ACME   MFG.   CO.  v.   MoPHAIL.    (No.  298.) 

(Supreme  Court  of  North  Carolina.    April  13, 

1921.) 

1.  Evidence  ^s»441  ( I )  —  Preliminary  negotla- 
tiom  merged  In  written  contract. 

Negotiations  and  conversation  preparatory 
to  the  execution  of  a  written  contract  are  merg- 
ed in  the  writing,  and  evidence  will  not  be  re- 
ceived of  a  contemporaneoas  oral  agreement 
which  contradicts  the  terms  of  the  writing. 

2.  Evidence  ig  ^112( I)— Contract  may  be  part- 
ly written  and  partly  oral. 

Except  when  forbidden  by  the  statute  of 
frauds,  a  contract  may  be  partly  in  writing  and 
partly  oral,  and  in  such  cases  the  oral  agree- 
ment may  be  shown,  but  in  case  of  conflict  tilie 
written  agreement  governs. 

3.  Evidence  ^=»445(2)  —  Parol  evidence  rale 
does  not  prevent  modification  of  written  con- 
tract by  subsequent  parol  agreement. 

The  parol  evidence  rule  does  not  prevent 
the  modification  of  a  written  contract  by  sub- 
sequent parol  agreement;  consequently  evi- 
dence of  a  parol  agreement  by  a  fertiliser  man- 
ufacturer to  pay  freight,  made  after  execu- 
tion of  the  written  contract,  but  before  the  de- 
fendant ordered  fertilizer  under  the  contract,  is 
competent,  though  the  written  contract  provid- 
ed that  the  purchaser  should  pay  part  of  the 
freight.  i 

4.  Evidence  ^=s>444(6)  —  Parol  evidence  that 
seller  was  to  credit  notes  with  amount  of 
freight  permissible. 

Where  the  purchaser  of  fertilizer  claimed 
that  the  written  contract  which  provided  that 
he  should  pay  part  of  the  freight  was  modified, 
but  it  appeared  that  the  purchaser  executed 
notes  including  such  portion  of  the  freight 
which  was  prepaid  by  ^e  seller,  evidence  that 
the  notes  were  to  be  returned  unless  credited 
with  the  amount  of  freight  is  competent  de- 
spite the  parol  evidence  rule. 

5.  Principal  and  agent  <^=::»  166(1)  —  To  bind  a 
principal  by  ratification  or  assent  It  must  ap- 
pear that  principal  had  knowledge. 

To  bind  the  principal  by  ratification,  assent, 
or  acquiescence  in  prior  acts  of  his  agent  in 
excess  of  authority  actually  given,  a  knowl- 
edge of  the  material  facts  must  be  brought  home 
to  the  principal,  and  he  must  have  acted  in  the 
light  of  such  knowledge,  and  the  same  rule 
applies  where  the  contract  of  the  agent  has 
been  performed. 


«=;»For  other  casee  see  same  topic  and  KBT-NUMBBR  In  aU  Key-Numbered  Dlgaats  and  I-ndaxes 
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t,  PrindiMl  Mitf  agMit(@=s>l69(l)-«Faots  ar«) 
liberally  construed   in  favor  of  ratHloa;tlon 
where  air^noy  la  showa  to  exist. 

Where  an  agency  is  shown  to  exist,  the 
facts  wiH  be  liberally  construed  in  favor  of 
ratification  by  the  principal  of  the  acts  of  his 
agent,  and  ratification  may  be  implied  when  the 
conduct  of  the  principal  constitutes  an  assent. 

7.  Principal  and  agent  ^s>  174— Whether  prfn- 
cIpaJ  ratified  agent* s  agreement  that  he  snonid 
pay  all  the  freight  for  the  Jury. 

Where  a  written  contract  required  the  bny* 
er  of  fertilizer  to  pay  part  of  the  freight,  the 
question  whether  a  subsequent  parol  agree- 
ment by  the  agent  of  the  seller  that  the  seller 
should  pay  all  the  freight  was  ratified  held,  un- 
der the  evidence,  for  the  Jury. 

Appeal  from  Superior  Court,  New  Hanover 
County;  Gulon,  Judge. 

Action  by  the  Acme  Manufacturing  Com- 
pany against  Jonah  McPhaiL  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  remanded  for  new  trial. 

See,  also,  179  N.  C.  383,  102  8.  B.  61L 

nils  l8  an  actloD  to  recover  $145.47  for  the 
wrongful  conversion  of  certain  notes  and  ac- 
counts, and  growing  out  of  a  contract  for  the 
sale  of  fertHisers  entered  into  between  the 
plaintiff,  a  manufacturer  of  f^rtilisersi  and 
the  defendant,  on  February  2, 1914. 

By  the  terms  of  the  contract  the  defendant 
did  not  agree  to  buy,  but  the  plaintiff  agreed 
to  ship  to  the  defendant,  certain  fertilizers 
in  sudi  quantities  as  might  be  thereafter 
agreed  upon  at  prices  and  on  terms  named 
in  the  contract,  "shipments  to  be  made  in  not 
less  than  carload  lots,  and  we  [fertilizer  com- 
pany] to  be  at  no  expense  after  the  delivery 
of  the  goods  f  .  o.  b.  Dunn,  N.  O.** 

The  shipments  to  the  defendant  were  to  be 
carried  by  rail  to  Dunn,  N.  C,  and  then  over 
a  logging  road  to  the  defendant,  and  the  real 
dispute  in  this  action  is  whether  the  plaintiff 
or  the  defendant  should  pay  the  freight  on 
the  logging  road. 

The  defendant  offered  to  show  that  at  the 
time  of  making  the  contract  and  before  it 
was  actually  signed  the  plaintiff  agreed  that 
It  would  pay  the  freight  on  the  logging  road 
if  other  reputable  fertilizer  companies  did 
so,  and  that  other  companies  did  pay  this 
-frei^t  This  evidence  was  excluded  upon 
^e  ground  that  it  contradicted  the  written 
contract;  it  being  stipulated  therein  that  the 
plaintiff  was  to  be  at  no  expense  after  de- 
livery at  Dunn.    The  defendant  excepted. 

The  defendant  offered  evidence  tending  to 
show  that  before  he  ordered  any  fertilizers 
a  salesman  of  the  plaintiff  agreed  that  the 
plaintiff  would  pay  the  freight  on  the  logging 
road,  and  the  Jury  has  found  that  this  agree- 
ment was  made  by  the  salesman.  The  plain- 
tiff denied  that  the  salesman  had  any  author- 
ity to  make  this  contract  or  that  it  had  rati- 
fied it.    His  honor  charged  that  there  was  no 


evidence  of  knowledge  of  the  contract  on  the 
part  of  the  iHaintiff,  and  that  there  was  no 
evidence  that  the  plaintiff  had  ratified  the 
contract,  and  the  defendant  excepted.  All 
the  fertilizers  bought  by  the  defendant  were 
shipped  after  the  agreement  with  the  agent 
of  the  plaintiff,  and  the  defendant  prepaid 
the  freight  on  the  logging  road. 

At  the  dose  of  the  season  for  the  sale  of 
fertilizers  the  account  of  the  defendant  with 
the  plaintiff  was  dosed  by  the  execution,  of 
fOTir  notes  aggregating  $2,574.48,  all  of  which 
have  been  paid  except  $145.47,  the  amount  fn 
controversy  in  this  action,  which  substantial- 
ly indudes  the  freight  on  the  logging  road. 

The  defendant  offered  to  prove  that  at  the 
time  of  the  execution  of  theee  notes  he  signed 
the  notes  and  delivered  them  to  the  agent  of 
the  defendant  upon  the  understanding  that 
the  notes  would  be  returned  to  him,  and  that 
the  plaintiff  might  sue  on  the  whole  account 
unless  the  plaintiff  allowed  him  credit  for  the 
freight  on  the  logging  road.  This  evidence 
was  excluded,  and  the  defendant  excepted. 

The  Jury  under  the  instruction  of  his  honor 
returned  the  following  verdict: 

"(1)  After  the  execution  of  the  contract  for 
the  shipment  of  fertiliser  to  defendant,  did 
Woodward,  agent  for  the  plaintiff,  agree  that 
the  company  would  pay  the  freight  on  the  fer- 
tilizer from  Dunn  over  the  log  road?    A.  Yes. 

''(2)  Did  plaintiff  have  knowledge  of  audi 
agreement  and  ratify  the  same?    A.  No. 

"(3)  What  amount,  if  any,  is  plaintiff  entitled 
to  recover  of  the  defendant?   A.  $145.47." 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  ex- 
cepted and  appealed. 

.Wright  &  Stevens,  of  Wilmington,  for  ap- 
pellant 

Jttountree  &  Davis,  of  WIlmingtoQ,  for  ap- 
pellee. 

ALLEN,  J.  [1, 2]  Negotiations  and  conver- 
sations preparatory  to  the  execution  of  a 
written  contract  are  merged  in  the  writing, 
and  evidence  will  not  be  received  of  a  contem- 
poraneous agreemoit  whidi  contradicts  its 
term.s.  To  do  so  would  be  '^contrary  to  the 
well-settled  rule,  as  stated  by  the  Chief  Jus- 
tice in  Walker  v.  Venters,  148  N.  C.  388, 
where  be  said:  It  is  true  that  a  contract 
may  be  partly  in  writing  and  partly  oral  (ex- 
cept when  forbidden  by  the  statute  of  frauds), 
and  that  in  such  cases  the  oral  part  of  the 
agreement  may  be  shown.  But  this  is  subject 
to  the  well-settled  rule  that  a  contemporane- 
ous agreement  shall  not  contradict  that  which 
is  written.  The  written  word  abides  and  is 
not  to  be  set  aside  upon  the  slippery  memory 
of  man' — dting  Basnight  v.  Jobbing  Co.,  148 
N.  C.  350."  Cherokee  County  v.  Meroney,  173 
N.  C.  655,  92  S.  B.  617. 

It  follows,  therefore,  that  his  honor  cor- 
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ctly  excluded  the  evidence  offered  by  the 
defendant  tending  to  prove  an  agreement  on 
the  part  of  the  plaintiff  to  pay  the  freight  on 
the  logging  road,  made  at  the  time,  because 
in  direct  contradiction  of  the  contract,  which 
imposed  this  duty  on  the  defendant 

[8]  The  principle  excluding  parol  evidence 
has  no  application  to  subsequent  agreements 
which  change  or  modify  the  original  contract, 
and  consequently  it  was  competent  to  offer 
evidence  that,  after  the  making  of  the  con- 
tract, the  plaintiff  agreed  to  pay  the  freight 
McKinney  v.  Matthews,  166  N.  0.  580,  82  S. 
E.  1036. 

[4]  Nor  does  the  rule  require  the  exclusion 
of  the  evidence  of  the  defendant  that  he  de- 
livered the  notes  to  the  agent  of  the  plaintiff 
upon  the  agreement  that  the  notes  were  to 
be  returned,  if  the  plaintiff  refused  to  credit 
them  with  the  amount  of  the  freight  on  the 
logging  road,  such  evidence  being  received, 
not  for  the  purpose  of  changing  or  modifying 
the  contract  represented  by  the  notes,  but  to 
show  that  the  contract  was  never  in  exist- 
ence, because  the  condition  upon  which  the 
delivery  was  made  had  not  been  performed, 
and  the  evidence  was  very  material,  as  the 
freight  was  included  in  the  notes,  and  with- 
out explanation  the  defendant  was  in  the 
position  of  trying  to  avoid  payment  of  the 
freight  when  he  had  deliberately  included  the 
amount  in  his  notes.  The  authorities  in  sup- 
port of  this  principle  are  niunerous.  See 
Pratt  V.  Ohamn,  136  N.  O.  350.  48  S.  E.  768 ; 
Bow&et  V.  Tarry,  156  N.  C.  38,  72  S.  E.  74; 
Garrison  v.  Machine  Co.,  159  N.  C.  285,  74  S. 
EX  821,  and  cases  cited. 

We  are  also  of  opinion  that  it  was  error 
to  instruct  the  jury,  in  the  present  state  of 
the  record,  that  there  was  no  evidence  of 
rntiilcation  by  the  plaintiff  of  the  agreemeht 
by  its  agent  to  pay  the  freight  on  the  log- 
ging road. 

[6-7]  It  is  true  that  "in  order  to  bind  a 
principal  by  ratification,  assent,  or  acquies- 
cence in  prior  acts  of  his  agent  in  excess  of 
authority  actually  given,  a  knowledge  of  the 
material  facts  must  be  brought  home  to  him. 
He  must  have  been  in  possession  of  all  of  the 
facts  and  must  have  acted  in  the  light  of  such 
knowledge."  21  R.  O.  L.  928.  And  the  same 
rule,  requiring  knowledge,  ordinarily  prevails 
when  the  contract  of  the  agent  has  been  per- 
formed, unless  the  performance  shows  knowl- 
edge, but,  ''where  an  agency  has  been  shown 
to  exist,  the  facts  will  be  liberally  oonstraed 
in  favor  of  the  ratification  by  the  principal 
of  the  acts  of  the  agent,  and  very  slight  cir- 
cumstances and  small  matters  will  sometimes 
sumce  to  raise  the  presumption  of  ratifica- 
tion, particularly  where  the  act  is  for  the 
benefit  of  the  principal"  (2  C.  J.  492),  and 
ratification  may  be  'implied  when  the  con- 


duct of  the  principal  constitutes  an  assent  to 
the  acts  in  question"  (21  R.  G.  L.  927). 

Let  us  then  see,  not  whether  the  contract 
of  the  agent  has  been  ratified,  but  is  there 
evidence  of  ratification  fit  to  be  considered 
by  a  jury. 

The  contract  was  executed  February  2, 
1914.  The  defendant  did  not  order  out  any 
fertilizers  until  about  the  middle  of  March, 
and  not  until  the  agent  of  the  plaintiff  had 
agreed  that  the  plaintiff  would  pay  the 
freight  on  the  logging  road.  The  defendant 
then  sent  his  orders  to  the  plaintiff  tor  fertil- 
izer, which  showed  that  they  were  to  be  ship- 
ped over  the  logging  road. 

The  plaintiff  accepted  the  orders  and  pre- 
paid all  of  the  freight,  which  was  contrary 
to  the  provisions  of  the  contract,  and  in  ac- 
cordance with  the  agreement  made  by  the 
agent.  All  of  the  fertilizers  were  shipped  un- 
der this  arrangement  and  the  freight  paid  by 
the  plaintiff,  and  the  plaintiff  made  no  de- 
mand on  the  defendant  to  repay  the  logging 
road  freight  until  some  time  In  July  or  later. 

It  does  not  appear  that  the  plaintiff  was 
compelled  to  pay  the  freight  in  order  that 
shipments  might  be  made,  nor  is  there  any 
evidence  of  any  custom  for  the  manufactur- 
ers of  fertilizers  to  prepay  freight  when  the 
contract  requires  the  purchaser  to  do  so,  and 
leave  the  question  of  the  payment  of  freight 
for  final  adjustment  t>etween  the  parties,  and, 
on  the  contrary,  the  defendant  offered  evi- 
dence tending  to  prove  that  consignee  paid 
freight  on  shipments  when  the  ccmtract  re- 
quired the^  to  do  so,  and  that  the  manufac- 
turer was  hot  required  to  make  paymoit  in 
order  that  delivery  might  be  made. 

The  letter  of  ^the  plaintiff  of  August  6, 
1914,  also  furnishes?  some  evidence  that  the 
agent  was  not  without  authority  because  the 
plaintiff,  instead  of  saving  that  the  ag&at  had 
no  authority  to  make  the  agreement  with  the 
defendant,  says  that  he',  was  ^'without  suffi- 
cient information,"  and  •  it  may  also  be  in- 
ferred from  it  that  the  ^gent  informed  the 
plaintiff  of  his  contract  \f  ith  the  defendant 
because  it  is  said  therein,  f^®  ^^  ^^^  ^' 
rected  to  notify  you  that  tlMs  freight  would 
not  be  paid."  V 

The  fact  that  tilie  plaintifflpaid  the  logging 
road  f  rei^t  is  not  conclusive^  and  may  be  ex- 
plained,  but,  in  the  absence  I  of  explanation^ 
taken  in  connection  with  th^  other  circum- 
stances, it  furnishes  evidence \for  the  consid- 
eration of  the  jury  that  the*  plaintiff  con- 
sented to  the  modification  of  fhe  contract  in 
accordance  with  the  agreemjent  with  the 
agent,  and  this  should  have  neen  submitted 
to  the  jury.  I 

For  the  errors  pointed  out,  \there  must  be 
a  new  trial. 


New  trial. 


/ 


N.a) 


(181  N.  C.  214) 

TYREE  V.  TUDOR  et  al.    (No.  356.) 

(Supreme  Ck>art  of  North  (Carolina.    April  13, 

1021.) 

1.  Parent  and  child  ^=>I3( I)— Father  owner  of 
automobile  not  liable  for  son's  negligence. 

The  mere  fact  that  the  owner  of  an  auto- 
mobile was  the  father  of  the  driver  whose  nepr- 
Ugence  caused  an  accident  does  not  make  such 
owner  liable  in  damages  for  his  son's  acts. 

2.  Master  and  servant  ^=»301(I)--Son  driving 
automobile  held  father's  servant. 

Where  a  16  year  old  boy  drove  his  father's 
automobile  with  the  letter's  permission  to  con- 
vey a  young  lady  to  and  from  a  dance,  in  so 
doing  he  was  operating  the  car  as  the  servant 
of  his  father,  who  was  responsible  for  injuries 
inflicted  by  the  son's  negligence  in  driving. 

3.  Master  and  servant  ^=s>332  ( i )— Parent's  re- 
sponsihiltty  for  son's  negligent  driving  held 
for  Jury. 

Where  there  was  evidence  that  the  negli- 
gence of  defendant's  son  driving  his  automobile 
with  permission  was  the  proximate  cause  of  the 
death  of  plaintiff's  intestate,  the  case  should 
have  been  submitted  to  the  jury. 


Appeal  from  Superior  Oourt,  Forsyth 
CJounty;    Fniley,  Judge. 

Action  by  L.  P.  Tyree,  administrator, 
against  George  O.  Tudor  and  others.  Prom 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

The  defendant  Geo.  0.  Tudor  is  the  father 
of  Bynum  Tudor,  who  at  the  time  the  plain- 
tiff's intestate  was  killed  in  the  automobile 
wreck  was  something  over  16  years  of  age^ 
''living  at  the  home  of  his  father  and  under 
bis  care,  custody,  and  controL"  Geo.  G. 
Tudor  was  the  owner  of  two  automobiles 
which  he  kept  on  his  premises  for  business 
purposes  and  for  the  comfort  and  pleasure 
of  his  family — one  a  large  Hudson  touring 
car,  and  the  other  a  Buick  Six  roadster. 
Bynum  Tudor  was  the  chauffeur  for  the 
family,  drove  both  of  the  cars,  sometimes 
driving  out  with  his  mother  in  the  large  car, 
and  at  other  times  with  his  father  in  the 
small  car,  and  at  other  times  alone,  some- 
times driving  alone  in  the  large  car,  and  at 
other  times  in  the  Buick  Six  roadster. 

On  the  night  of  June  19,  1918,  there  was  a 
dance  for  the  young  people  at  the  Country 
^31ub,  which  was  situated  on  a  concrete  road 
about  three  miles  west  of  Winston.  Bynum 
'C*udor  invited  Ruth  Tyree,  the  plaintiff's 
utestate,  a  young  girl  nearly  16,  to  go  in  the 
?ar  with  him,  and  it  is  admitted  in  the  plead- 
ings that  he  procured  the  consent  of  his  fath- 
er to  use  the  Buick  Six  roadster  for  the  pur- 
pose of  taking  her  to  the  dance.  There  is 
evidence  that  he  asked  permission  of  his 
father  to  use  the  large  car,  but  his  father  re- 
quired him  to  take  the  small  car.    After  the 
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two  young  people  arrived  at  the  dance  it  is 
in  evidence  that  he  did  not  dance,  but  while 
the  others  were  dancing  he  was  driving  his 
car  on  the  concrete  road  extending  from 
Winston  to  the  Country  Club  at  a  speed  of 
50  to  60  miles  an  hour,  sometimes  racing  with 
other  automobiles  and  sometimes  with  motor- 
cycles. 

The  dance  broke  up  about  1  o'clock  a.  m., 
and  Bynum  Tudor  was  among  the  last  to 
leave  the  club.  In  this  car  besides  himself 
as  chauffeur,  was  his  older  brother,  George, 
and  Ruth  O^ree.  The  evidence  is  that  he 
drove  at  a  speed  of  60  to  60  miles  an  hour, 
with  the  sparks  coming  out  of  the  Buick's 
manifold  some  7  or  8  inches  long,  passing  car 
after  car  on  this  crowded  thoroughfare  on 
his  way  to  the  dty.  In  passing  Martin  Good- 
man's car  at  this  speed,  he  turned  in  too 
short  and  side-swiped  the  Goodman  car.  The 
impact  of  the  light  Buick  Six  roadster  with 
the  heavier  car  of  Goodman,  threw  the  Buick 
roadster  out  of  the  road,  whirling  it  over 
and  over  through  the  barb  wire  fence  into 
a  field  alongside  the  road,  cutting  down  three 
posts,  one  of  them  6  inches  square,  throwing 
the  car  36  feet,  leaving  it  upside  down  with 
its  wheels  in  the  air  and  its  front  pointed  in 
the  opposite  direction  to  that  it  was  going. 
Bynum  and  his  elder  brother,  who  was  in 
the  car  with  them,  were  thrown  out  in  a 
senseless  condition  and  the  body  of  the  young 
lady  was  found  hanging  on  the  strands  of  the 
barb  wire  fence  in  a  condition  so  distressing 
and  mangled  that  one  of  the  men  who  at- 
tempted to  move  it  fainted.  The  practical- 
ly lifeless  body  was  rushed  to  the  hospital, 
where  she  died  almost  immediately.  Its  con- 
dition was  sudi  that  the  authorities  would 
not  permit  her  parents  to  view  it 

The  road  was  50  feet  wide,  20  in  the  center 
being  concrete  and  15  feet  on  each  side  being 
dirt  road.  Goodman  testified  that  he  was 
driving  on  the  right-hand  aide  of  the  concrete 
in  2  feet  of  the  edge,  and  that  Tudor  came 
up  from  behind  without  blowing  any  horn 
and  struck  his  car,  and  at  the  time  going 
probably  60  miles  an  hour.  The  distance 
to  which  Tudor's  car  was  thrown  is  also 
some  evidence  of  the  great  speed  he  was  go- 
ing. There  was  evidence  that  Tudor  was 
in  the  habit  of  driving  his  father  around 
town  in  his  car. 

At  the  close  of  the  plaintiff's  evidence,  the 
court  rendered  a  judgment  of  nonsuit,  and 
the  plaintiff  appealed. 

Swink,  Korner  &  Hutching  and  Jones  & 
Clement,  all  of  Winston-Salem,  for  appellant. 

Manly,  Hendren  &  Womble,  Parrish  &  Deal, 
and  Holton  &  Holton,  all  of  Winston-Salem, 
for  appellees. 


CLARK,   C   J.     ^nie  plaintiff   bases   his 
cause  of  action  upon  the  relation  existing 
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between  Geo.  C.  Tudor  and  bis  minor  son 
as  master  and  servant  in  two  aspects: 

(1)  Tliat  on  this  trip  Bynum  Tudor  was 
acting  as  chauffeur  under  or  with  the  con- 
sent and  approyal  of  Geo.  G.  Tudor. 

(2)  That,  where  the  parent  maintains  an 
automobile  for  social  purposes  by  his  family, 
he  should  be  held  liable  for  an  injury  sus- 
tained through  its  negligent  operation  while 
being  used  by  a  member  of  the  owner's  f  ami* 
ly,  upon  the  theory  that  the  car  under  such 
circumstances  is  b^ing  used  for  the  purpose 
for  which  it  was  kept,  and  that  the  person — 
a  member  of  the  family — ^is  operating  it  as 
the  owner's  agent  This  includes  cases 
where,  the  parent  keeping  the  automobile  for 
the  comfort  and  pleasure  of  his  family,  a 
member  of  the  family  who  Is  authorized, 
expressly  or  impliedly,  to  use  it  for  such 
purpose,  by  his  negligent  operation  of  it 
causes  an  injury  to  another.  This  renders 
the  owner  liable. 

[1]  This  court  has  often  held  that  the  mere 
fact  that  the  defendant,  the  owner  of  the 
car,  was  the  father  of  Bsmum  Tudor  does 
not  make  him  liable  in  damages  for  his  acts, 
linville  V.  Nissen,  162  N.  C.  95,  77  S.  B.  1096 ; 
Bilyeu  v.  Beck,  178  N.  O.  481,  100  S.  E).  891. 
But  in  UnTille  y.  Nissen  the  father  not  only 
did  not  authorize,  but  expressly  forbade,  his 
son  to  use  the  machine,  and  in  Bilyeu  ▼. 
Beck  the  daughter  acting  as  chauffeur  was 
more  than  21  years  of  age,  and  the  evidence 
tended  to  show  that  she  was  acting  solely 
for  herself,  and  not  in  any  manner  for  her 
father  or  by  his  permission.  In  Wilson  v. 
Polk,  175  N.  0.  490,  95  S.  B.  849,  the  evidence 
was  that  the  owner  was  in  the  car  at  the 
time  of  the  injury  and  was  going  for  her 
own  purposes  to  her  farm. 

On  the  other  hand  in  Glark  v.  Sweaney, 
175  N.  G.  280,  95  S.  B.  568,  reafBrmed  on  re- 
hearing 176  N.  G.  529,  97  S.  B.  474,  the  minor 
son  was .  driving  the  automobile  with  the 
implied  consent  of  his  father,  who  was  there- 
fore held  liable  for  his  negligence.  This 
consent  was  implied  by  the  fact  that  the 
automobile  was  purchased  for  the  use  of  the 
family  and  the  minor  son  was  permitted  to 
operate  it  as  a  member  of  the  family  and  had 
his  mother  with  him  in  the  automobile  and 
the  father  was  held  responsible.  In  the 
present  case  permission  was  expressly  given 
to  the  son  to.  use  the  car  for  a  social  purpose 
and  his  invitation  to  the  young  lady  to  go 
with  him  was  extended  by  the  permission  of 
his  father  to  him  to  use  the  car  for  that  pur- 
pose. He  also  carried  in  the  car  his  older 
brother,  and  was  in  the  habit  of  driving  his 
father  in  this  car. 

In  BritUngham  v.  Stadlem,  151  N.  G.  300, 
66  S.  B.  128,  it  was  held  that,  while  the 
mere  relationship  of  parent  and  child  does 
not  make  the  former  liable  for  damages  for 
the  tort  or  negligent  act  of  the  other,  the 


parent  is  liable  when  he  authorized  or  per- 
mitted the  child  to  do  the  act,  or  the  diild 
was  acting  as  his  servant  or  his  agent.  In 
that  case  the  defendants  employed  their  12 
year  old  son  as  a  clerk  in  a  pawnshop,  where, 
amctng  other  things  secondhand  pistols  were 
dealt  in,  and  while  the  boy  was  careless- 
ly handling  a  pistol  on  which  a  loan  was 
asked,  he  unintentionally  shot  and  Injured 
another  customer  in  the  store,  and  it  was  held 
sufBcient  to  submit  the  case  to  the  Jury  upon 
the  question  of  the  parents'  actionable  negli- 
gence. 

In  Taylor  ▼.  Stewart,  172  N.  a  203,  90  S. 
B.  134,  the  court  held  that  it  is  negligence 
per  se  for  one  under  the  prohibited  age  (16) 
to  run  an  automobile ;  still  the  father  would 
not  be  liable  unless  the  negligence  of  the 
minor  son  was  the  proximate  cause  of  the 
injury;  and,  while  ordinarily  a  father  Is 
not  held  responsible  for  the  injury  caused  by 
the  negligence  of  his  minor  son  done  without 
his  Imowledge  and  consent,  such  consent  may 
be  Inferred  as  in  that  case.  In  tliat  case 
Brown,  J.,  says  as  follows: 

'*A  somewhat  similar  case  has  been  decided 
in  Sooth  Garolina,  where  it  Is  held  that  a  per- 
son who  provided  an  automobile  for  the  pleas- 
ure of  his  family,  which  his  son  was  authorized 
by  him  to  operate.  Is  held  liable  for  his  son's 
negligence  when  driving  the  car  for  the  pleas- 
ure of  himself  and  his  friends.  Davis  v.  Lit* 
tleiield,  97  S.  G.  171.*' 

On  the  second  appeal,  in  Taylor  v.  Stewart^ 
175  N.  G.  199,  95  S.  B.  167,  the  verdict  in 
favor  of  the  father  was  sustained,  there  mg^ 
pearing  evidence: 

'^niat  death  of  plalntilTB  Intestate  was  an  on- 
avoidable  accident,  which  a  prudent  cliauffeur» 
authorised  by  law  to  run  a  machine,  could  not 
by  exercising  reasonable  care  have  avoided.** 

In  the  case  at  bar  it  is  admitted  in  the  an- 
swer that  Bynum  Tudor  was  acting  as  an 
escort  for  the  plaintiff's  intestate,  taking  her 
to  and  bringing  her  home  from  the  dance, 
and  that  as  a  result  of  a  collision  the  plain- 
tiff's intestate  received  injuries  from  whi<A 
she  died,  and  it  is  also  in  evidence  that  the 
defendant  Geo.  G.  Tudor  the  day  after  the 
occurrence  stated  that  his  son  Bynum  had 
asked  his  permission  to  take  his'car  to  carry 
Ruth  to  the  dance  at  the  Country  Club  and 
wanted  his  large  car,  but  the  father  had 
another  engagement  that  night  and  could  not 
let  his  son  have  that  car,  but  he  did  let  them 
have  his  small  car  to  take  Huth  to  the  Coun- 
try Club  to  the  dance.  There  was  ample 
evidence  to  go  to  the  Jury;  if  helieved,  that 
the  negligence  of  Bynum  was  the  proximate, 
and  indeed  the  sole,  cause  of  the  injury. 

[2,  3]  Upon  the  evidence  the  plaintiff  was 
driving  the  car  by  the  permission  of  the 
father,  knowing  that  it  was  to  be  used  for  the 
conveyance  of  the  young  lady  to  and  fron^ 
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tbe  dance,  a  social  purpose.  He  was  there- 
fore operating  tbe  car  as  the  servant  of  his 
Cather,  and  for  the  negligent  injuries  Inflicted 
by  him  his  father  was  responsible;  it  being 
within  the  scope  and  purposes  for  which 
the  car  was  bought  and  used.  There  being 
eridence  that  the  negligence  of  the  son  was 
the  proximate  cause  of  the  death,  the  case. 
should  have  been  submitted  to  the  jury. 

In  another  recent  case,  Reich  v.  Cone,  180 
N.  C.  267, 104  S.  E.  530,  the  owner  of  an  auto- 
mobile who  had  loaned  his  machine  to  his 
servant  to  use  solely  for  his  own  purposes 
was  held  not  liable  in  damages  for  the  serv- 
ant's negligence  because  it  api)eared  that  the 
servant  was  competent  to  drive  the  car  and 
it  was  not  being  used  by  him  in  the  employ- 
er's service.  In  the  present  case  the  car  was 
being  used  for  the  social  purposes  of  the 
family,  and  with  the  knowledge  and  consent 
of  the  father  for  that  purpose,  and  there  is 
no  evidence  that  the  minor  son  was  com- 
petent to  drive  the  car.  Indeed,  the  evidence 
of  his  conduct  that  night,  and  in  this  very 
occurrence,  tends  to  prove  that  he  did  not 
have  sufficient  discretion  tor  that  purpose, 
and  his  father  is  liable  on  that  ground  also 
if  the  Jury  should  so  find  the  fact  It  was  his 
duty  not  to  intrust  the  safety  of  the  young 
lady  to  his  son  unless  he  knew  that  he  was 
careful  and  prudent  in  the  operation  of  the 
machine.  To  hold  otherwise  would  be  dan- 
gerous to  the  safety  of  life  and  limb. 

We  will  not  lengthen  this  discussion  by 
citations  of  nmnerous  authorities  from  other 
states  in  whidi  the  decisions  cannot  all  be 
reconciled  or  cases  where  the  facts  may  more 
or  less  differ  from  the  one  at  bar. 

Upon  our  own  authorities,  and  upon  the 
reason  of  the  thing,  we  think  this  case  should 
have  been  submitted  to  the  jury,  and  the 
judgment  of  nonsuit  is  reversed. 


(181  N.  C.  630) 

STATE  V.MILLS.    (No.  50.) 

(Supreme  Conrt  of  North  Carolina.    Aprfl  6, 

1921.) 


I.  Highways  ^s»l86  —  Municipal  corporations 
^=>707— One  may  be  guilty  of  reekless  or 
careless  driving  within  the  statute  without 
exceeding  speed  limits. 

The  proviso  of  G.  S.  §  2618,  was  intended 
to  define  three  acts  as  per  se  constitoting  reck- 
less and  careless  driving  where  certain  speed 
limits  on  highways  and  streets  are  exceeded 
and  each  of  these  acts  Is  a  separate  and  dis- 
tinct crime,  bat  it  was  not  intended  to  restrict 
reckless  or  careless  driving  to  the  acts  enu- 
merated, 80  that  one  may  violate  the  law  by 
driying  carelessly  or  recldessly  without  ex- 
ceeding the  speed  limits. 


2.  Crimlna*  law  ^=»290t  13) —Superior  oonrt 
may  permit  amendment  making  affidavit  more 
certain  upon  appeal  from  reeorder's  oeart. 

Where  the  original  affidavit  in  recorder's 
court  charged  the  defendant  with  reckless  and 
careless  driving  and  with  driving  faster  than 
allowed  by- law,  and  also  with  the  commission 
of  an  assault  upon  a  person  struck  by  the  au- 
tomobile, and  the  defendant  appealed  from  his 
sentence  upon  conviction  thereunder,  the  stat- 
ute gives  the  superior  court  ample  power  to 
permit  an  amendment  making  tbe  affidavit 
more  certain  and  particular  as  to  the  special 
accusation  (O.  8.  1919^  f  1500,  rule  12),  the 
matter  being  within  the  court's  discretionary 
power  (Rev.  CMe,  c.  62,  f  22;  chapter  8, 
and  (^e,  S  906). 

3.  Criminal  law  «=»260 (1 3)— Original  warrant 
in  recorder's  oourt,  oharging  vioiatlon  of  road 
laws,  may  be  amended  In  snperler  court 

Where  the  original  warrant  in  recorder's 
court  charged  defendant  in  a  general  way  with 
all  that  is  charged  in  the  amendment  allowed 
by  tbe  judge  of  the  superior  court,  upon  ap- 
peal, in  the  form  of  a  bill  of  indictment,  each 
count  specifying  a  different  offense,  bat  all 
embracing  an  assault,  reckless  driving,  and  driv- 
ing at  an  unlawful  speed,' the  original  warrant 
should  be  construed  liberally,  and,  the  mean- 
ing of  the  law  being  there  the  amendment  mak- 
ing it  more  dear,  is  proper,  the  trial  being 
anew  (0.  S.  (  4647). 

4.  Indiotment  and  laformatien  «s»l3l^-Counts 
for  violation  of  speed  law  on  highway  eat- 
side  ef  and  in  town  may  be  Joined. 

The  right  to  join  three  separate  counts,  al- 
leging three  different  crimes  at  three  different 
places,  namely  exceeding  25  miles  an  hour  on 
public)  highway  outside  of  a  city,  18  miles  an 
hour  in  the  residential  section,  and  10  miles  an 
hour  in  the  business  section  of  a  city,  is  given 
by  C.  S.  (  4622;  the  offenses  being  of  the  same 
general  dass. 

5.  Criminal  law  «s»878(l),  1216(2)— Separate 
verdicts  proper  e«  oonvlotien  for  exoseding 
speed  law  on  three  oeunts,  and  each  ssntenoe 
may  begin  at  expiretlon  of  preceding  one. 

Where  three  separate  counts  accused  de- 
fendant of  exceeding  the  speed  allowed  by  law 
on  a  public  liighway  and  on  a  street  in  res- 
idence section  and  a  street  in  a  business  sec- 
tion, eadi  count  is  in  fact  and  theory  a  sepa- 
rate indictment,  and  it  was  proper  for  the  jury 
to  give  a  separate  verdict  on  each  count,  and 
each  sentence  could  be  made  to  begin  at  the  ex- 
piration of  a  preceding  one. 


6.  Highways  ^s»l86  —  IMunlclpal  corporations 
^=»707— Conviction  of  driving  on  country 
road  and  In  residence  and  business  district 
of  town  held  to  be  of  three  offenses,  and  not 
one. 

Accused  was  convicted  of  three  and  not 
one  offense,  where  he  was  convicted  on  a  war- 
rant under  d,  S.  (  2618,  charging  violation  of 
the  speed  law  in  driving  on  a  oountry  road  and 
in  the  residence  and  business  districts  of  a  town* 
since  the  three  acts  constitute  three  separate 
offenses. 
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7.  Crlmlnai  law  ^=>90 (5)— Recorder's  coort  of 
Nash  coun^  has  concurrent  Jurisdiction  with 
Justices  of  the  peace  In  the  matter  of  viola- 
tion of  speed  law  on  roads  and  streets. 

The  recorder's  court  of  Nash  county,  N.  C, 
has  concurrent  jurisdiction  with  justicee  of  the 
peace  of  offenses  within  the  jurisdiction  of  the 
latter,  and  also  jurisdiction  of  other  offenaes 
which  are  made  petty  misdemeanors  (Pub.  Loc 
Laws  1911,  c.  176),  and  the  recorder's  court 
had  jurisdiction  of  the  offenses  of  exceeding 
the  speed  limit  on  the  public  highways  and  in 
a  town,  and  also  of  the  same  offenses  as  alleged 
by  the  amended  warrant  on  appeal  to  the  su- 
perior court,  and  such  jurisdiction  is  sustain- 
ed, not  only  under  the  local  statute,  but  also  un- 
der the  general  statute  concerning  the  record- 
er's courts. 

Appeal  from  Superior  Ck>nrt,  Nash  Coun- 
ty;   Oranmer,  Judge. 

G.  V.  Mills  was  convicted  in  the  recorder's 
court  of  driving  an  automobile  in  a  manner 
in  violation  of  law  and  committing  an  as- 
sault and  battery  while  doing  so,  and  he  ap- 
pealed to  the  superior  court,  and  from  a 
conviction  therein  he  appeals.    No  error. 

Defendant  was  charged  before  the  record- 
er's court  of  Nash  county  with  ''unlawfully, 
willfully,  and  feloniously  driving  an  auto- 
mobile recklessly,  carelessly,  and  faster  than 
allowed  by  law,  and  committing  an  assault 
and  battery  while  so  doing  upon  J.  R.  Whe- 
less  and  others,  with  intent  to  kill,  injure 
and  maim,  and  damage  said  J.  R.  Wheless, 
contrary  to  the  form  of  the  statute,"  etc.  He 
was  tried  upon  the  charge  before  the  re- 
corder's court,  and  convicted  and  sentenced 
to  six  months'  imprisonment,  and  assigned 
to  work  on  the  public  roads,  and  be  appeal- 
ed. The  law  alleged  to  have  been  violated 
is  section  2618  of  the  Consolidated  Statutes. 
The  statute  creates  several  different  offenses 
as  to  driving  motor  vehicles  on  the  public 
highways  of  the  state,  that  is,  driving  reck- 
lessly, or  at  a  rate  of  speed  greater  than  Is 
reasonable  and  proper,  having  regard  to  the 
width,  traffic,  and  use  of  the  highway,  or  so 
as  to  endanger  the  property  or  the  life  or 
limb  of  any  person.  The  proviso  is  that  op- 
erating a  motor  vehicle  at  a  rate  of  SQeed. 
exceeding  25  miles  per  hour  on  any  public ) 
highway  outside  the  limits  of  any  incorpo- 
rated dty  or  town,  or  at  a  rate  exceeding 
18  miles  per  hour  in  tlie  residential  portion 
of  any  dty,  or  at  a  rate  exceeding  10  miles 
per  hour  in  the  business  section,  shall  be  a 
violation  of  the  statute. 

W.  M.  Person,  of  Louisburg,  for  appellant. 
James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  proviso  was  intended  to  de- 
fine three  acts  which  should  per  se  consti- 
tute  reckless  or  careless   driving,   and  the 


commission  of  eadi  of  these  acts  is  a  sepa- 
rate and  distinct  crime.  There  may  be  oth- 
er acts  of  reckless  or  careless  driving  within 
the  meaning  of  all  that  goes  before  the  pro- 
viso, as  it  was  not  the  purpose  of  the  Legis- 
lature to  restrict  reckless  or  careless  driving 
to  those  acts  enumerated  in  the  first  proviso 
of  section  2618.  A  person  may  drive  care- 
lessly, or  even  recklessly,  without  exceeding 
the  prescribed  speed  limits,  and  this  case 
furnishes  a  clear  illustration  of  it. 

[2]  Now  as  to  the  power  of  amendment 
It  will  be  observed  that  in  the  original  affi- 
davit upon  which  the  warrant  was  issued  by 
the  recorder,  defendant  was  charged  with 
reckless  and  careless  driving,  and  with  driv- 
ing faster  than  is  allowed  by  law,  and  also 
with  the  commission  of  an  assault.  The  de- 
fendant appealed  from  the  sentence  of  six 
months  in  prison,  and  in  the  superior  court 
the  presiding  Judge  was  requested  to  allow 
an  amendment  of  the  affidavit,  and  of  the 
warrant  which  refers  to  it,  so  that  the 
charge  might  be  made  with  greater  certainty 
and  particularity,  and  the  defendant  was 
thereby  informed  of  the  special  accusation 
made  against  him.  We  do  not  see  why  he 
should  complain  of  this,  as  it  favored  him, 
because  it  enabled  him  to  make  better  prep- 
aration for  his  defense.  But  whether  so  or 
not,  the  statute  gives  the  Judge  ample  power 
to  permit  such  amendments  to  be  made.  Its 
terms  are  very  broad  and  indusive,  as  will 
appear  on  its  face.  This  is  the  law,  it  being 
in  Consolidated  Statutes  of  1919,  |  1500, 
rule  12  (Revlsal  of  1905,  §  1467,  rule  11),  and 
reads  as  follows: 

"No  process  or  other  proceeding  begun  be- 
fore a  justice  of  the  peace,  whether  in  a  civil 
or  a  criminal  action,  shall  be  quashed  or  set 
aside  for  the  want  of  form,  if  the  essential  mat- 
ters are  set  forth  therein;  and  the  court  in 
which  any  such  action  shall  be  pending  shall 
have  power  to  amend  any  warrant,  process, 
pleading  or  proceeding  in  such  action,  either  in 
form  or  substance,  for  the  furtherance  of  jus- 
tice, on  such  terms  as  shall  be  deemed  just, 
at  any  time  either  before  or  after  judgment." 

In  the  note  to  section  1500  (role  12)  of  the 
Consolidated  Statutes  will  be  foimd  the  cas- 
es in  which  the  exercise  of  the  power  in  a 
very  liberal  manner  has  been  upheld.  It  was 
contended  that  under  this  section  the  court 
has  no  power  to  strike  out  the  offense  diarg- 
ed  in  the  lower  court,  and  insert  an  entirely 
new  and  different  one.  State  v.  Taylor,  118 
N.  a  1262,  24  S.  E.  526;  State  v.  Vaughan, 
91  N.  a  532;  SUte  v.  Crook,  91  N.  C.  536. 
The  reason  for  the  change  in  the  statute  ex- 
tending the  power  of  amendment  so  as  to 
embrace  both  civil  and  criminal  cases,  mat- 
ters of  substance  as  w^l  as  matters  of  form, 
and  the  power  to  amend  before  or  after 
Judgment  is  perfectly  Obvious.  It  was  be- 
cause a  Justice  of  the  peace  was  supposed  to 
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lack  technical  learning  and  skill  in  framing 
process  and  pleadings,  whereas  the  lawyer 
who  practiced  in  the  superior  courts,  and 
the  solicitor,  were  supposed  to  have  both, 
and  also  the  judge,  and  no  harm  could  be 
done  to  the  defendant,  or  to  the  opposite 
party,  by  making  the  process  or  pleading 
conform,  in  some  degree,  to  the  rules  of  law. 
It  produced,  at  least,  greater  certainty  in 
legal  procedure.  No  party  could  be  preju- 
diced by  it  unless  there  was  a  departure 
from  the  original  charge  in  the  warrant  A 
dear  analysis  of  this  section  (which  was 
section  008  of  the  Code)  is  made  by  Justice 
Ashe  in  State  v.  Vaughan,  supra,  showing 
that  the  exercise  of  the  i>ower  is  discretion- 
ary, and  that  the  power  itself,  by  gradual 
amendment  of  the  statute,  is  very  broad,  and 
finally  was  extended  to  matters  of  substance, 
whereas  formerly  it  related  only  to  matters 
of  form  and  was  confined  to  dvil  actions. 
Rev.  Code,  c.  62,  (  22,  chapter  8,  and  the 
Ck>de,  S  008. 

[3,4]  Applying  these  well-settled  princi- 
pies  to  this  case,  we  find  that  the  original 
warrant,  while  somewhat  Informal  in  its  al- 
legations, embraced,  in  a  general  way,  all 
that  is  charged  in  the  amendment  allowed 
by  the  Judge,  in  the  form  of  a  bill  of  indict- 
ment, each  count  specifying  a  distinct  and 
different  offense,  but  all  embracing  an  as- 
sault, reckless  driving,  and  driving  at  an 
excessive  speed  or  a  speed  prohibited  by  the 
law.  We  should  construe  the  original  war- 
rant with  some  liberality  rather  than  with 
technical  rigidity  and,  if  the  meaning  of  the 
law  is  there,  it  may  be  amended  to  express 
it  more  clearly  in  the  appellate  court,  where 
the  trial  is  anew.  Consolidated  Statutes, 
§  4647.  The  charges  here  are  for  reckless 
driving  and  overspeeding  in  the  three  several 
respects  mentioned  in  the  statute.  Defend- 
ant was  acquitted  of  the  assault,  and  prop- 
erly convicted  of  the  three  acts  of  driving  at 
an  unlawful  rate  of  speed.  The  latter  were 
committed  on  three  different  occasions  and 
at  three  different  places  on  the  public  high- 
way and  on  the  streets  of  Spring  Hope,  de- 
fendant driving  more  than  18  miles  in  its 
residential  and  more  than  10  miles  In  its 
business  section.  They  were  therefore  sep- 
arate and  distinct  crimes. 

On  the  question  of  the  power  to  amend  the 
warrant  and  the  duty  of  the  court  to  pursue 
a  liberal  policy  with  respect  thereto,  the  fol- 
lowing cases  are  pertinent:  State  v.  Cauble, 
70  N.  C.  62;  State  v.  Smith,  103  N.  O.  410, 
0  S.  B.  200;  State  v.  Baker.  106  N.  O.  758, 
11  S.  E.  360;  State  v.  Yellowday,  152  N.  O. 
703,  67  S.  E.  480;  State  v.  Currie,  161  N.  a 
276,  76  S.  B.  604 ;  State  v.  Poythress,  174  N. 
C.  800,  03  S.  B.  010;  State  v.  Price,  175  N. 
C.  804,  05  S.  E.  478;  State  v.  GlUikin,  114  N. 
O.  832,  10  S.  E.  152;  State  ▼.  Telfair,  130  N. 
C.  645,  40  S.  B.  076;  Stone  v.  Railroad,  144 
N.  G.  220,  56  S.  B.  032.  The  later  cases: 
SUte  ▼.  Hyman,  164  N.  C  411,  70  &  B,  284; 


State  V.  Publishing  Co.,  170  N.  O.  720,  102  S. 
B.  318.  The  warrant  in  this  case  is  quite 
as  amendable,  under  the  provisions  of  Con- 
solidated Statutes,  I  1500,  rule  12,  as  were 
the  warrants  in  any  of  the  cases  Just  cited. 
The  right  to  Join  the  counts  in  one  warrant 
is  specially  given,  and  the  offenses  are  all  of 
the  same  general  class.  Consolidated  Stat- 
utes, (  4622. 

[6]  Bach  count,  is  In  fftct  and  theory,  & 
separate  indictment,  and  a  general  verdict 
of  guilty  applies  to  each  and  every  count. 
State  V.  Toole,  106  N.  C.  736,  11  S.  B.  168. 
But  here  the  Jury  has  given,  not  a  general 
verdict,  but  a  separate  verdict  on  each  count. 
The  punishment  was  properly  imposed,  and 
each  sentence  could  be  made  to  begin  at  the 
expiration  of  a  preceding  one.  State  v. 
Hamby,  126  N.  O.  1066,  35  S.  E.  614;  State 
V.  Cathey,  170  N.  C.  704,  87  S.  B.  532 ;  In  re 
Black,  162  N.  C.  458,  78  S.  B.  273. 

[6]  The  defendant  contends,  though,  that 
only  one  offense  was  committed,  but  we  can- 
not accede  to  this  proposition,  as  it  Is  un- 
tenable, if  the  evidence  is  to  be  accepted  as 
true.  Each  of  the  three  acts  denounced  by 
the  statutes,  driving  at  a  rate  of  si)eed  ex- 
ceeding 25  miles,  18  miles  and  10  miles  in 
the  three  several  places  mentioned  consti- 
tutes a  separate  case  of  careless  or  reckless 
driving,  the  latter  being  but  an  intensive  ex- 
pression of  the  former,  meaning  rashly  neg- 
ligent, or  utterly  careless,  as  if  heedless,  or 
as  if  indifferent  to  or  regardless  of  conse- 
quences. As  we  have  said,  a  person  may 
drive  carelessly,  or  even  recklessly  or  heed- 
lessly without  necessarily  driving  with  ex- 
cessive speed,  though  if  he  does  overpass  the 
speed  limit,  he  violates  the  statutes  by  its 
express  terms.  Eftch  of  these  offenses  relat- 
ing to  speed  have  different  elements,  and  it 
would  be  physically  impossible  to  commit  all 
of  them  at  one  and  the  same  time  or  at  one 
and  the  same  place,  because  they  refer  to 
different  localities,  which  are  separated 
from  each  other.  Defendant  could  not  be  in 
two  places  at  one  and  the  same  time,  and 
certainly  not  in  three.  He  might  drive  at  an 
excessive  speed,  over  25  miles  per  hour,  on  a 
public  highway  in  the  country  for  only  a 
half  mile,  and  at  all  other  times  he  may 
keep  his  motorcar  within  the  speed  limit, 
and  yet  he  would  violate  the  law,  and 
the  same  would  equally  apply  to  a  street 
in  the  residental  or  business  section  of  a 
town,  using  only  a  part  of  the  street  for  the 
unlawful  purpose,  and  his  act  would  like- 
wise be  a  violation  of  the  statute.  So  that 
there  were  three  violations  in  this  instance. 
The  motion  to  quash  was  properly  overruled, 
as  the  statute  cited  allows  a  Joinder  of  the 
counts  upon  which  he  was  coavicted.  Con- 
solidated Statutes,  (  4622  (Laws  of  1017,  c. 
168). 

[7]  As  to  the  Jurisdiction:  The  recorder's 
court  In  Nash  county  has  concurrent  Juris- 
diction with  Justices  of  the  peace  of  offenses 
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wltbin  the  JurisdictioD  of  sadi  Justicefl,  and 
also  Jurisdiction  of  other  offenses  which  are 
made  petty  misdemeanors.  Pub.  Loc  Laws 
I9II9  c.  176.  The  recorder's  court  had  Juris- 
diction then  of  the  offenses  charged  in  the 
warrant,  and  also  of  those  alleged  in  the 
superior  court;  by  way  of  amendment  If 
there  was^no  local  statute,  the  general  stat- 
ute concerning  recorder's  courts  would  sus- 
tain the  Jurisdiction. 

Reviewing  the  entire  case,  and  record,  we 
find  that  no  error  was  committed  by  the 
Judge  at  the  trlaL 

No  error* 


(181  N.  C<  ISO) 

ROE  V.  JOURNIGAN.    (Ne.  249.) 

(Supreme  Court  of  North  Oarolina.    April  6» 

1821.) 

1.  Deeds  ^s>66— Evidence  of  a  tender  and  re- 
fosal  of  a  deed  31/2  years  after  reoordlng  held 
act  sulRcient  to  rebut  presumption  of  delivery. 

Ehridence  that  a  deed  was  tendered  and  re- 
fased  3^  years  after  it  was  recorded  held  not 
sufficient  to  fo  to  the  Jury  to  rebut  the  pre- 
sunption  of  delirery  arising  from  its  registra- 
tion, especially  when  a  second  deed  redted  it 
was  intended  to  cancel  the  first 

2.  Evidence  ^s»273 (3) —Testimony  held  Inad- 
missible as  dooiaratlon  In  interest  of  vendor. 

In  an  action  invoiying  the  validity  of  a  deed 
granting  a  life  estate  to  defendant's  grantor, 
evidence  of  vendor's  declaration  that  such  gran- 
tor had  refused  to  accept  the  deed  because  it 
did  not  convey  a  fee-simple  estate,  not  shown 
to  have  been  made  prior  to  the  registration  to 
such  deed,  was  inadmissible,  being  also  a  dec- 
laration in  the  interest  of  such  vendor,  who  had 
subsequently  oiade  another  deed  granting  the 
fee. 

8.  Life  estates  ^s»23  —  Full  warranty  deed  by 
life  tenant  oonveys  only  life  estate. 
Where  defendant  received  a  warranty  deed 
and  his  grantor  had  only  a  life  estate,  such  deed 
conveyed  such  life  estate. 

4.  Deeds  ^=»I77  —  Deed  oonvsying  to  person 
not  In  belno  bold  not  rovocablo  under  law  at 
time  made. 

Acts  1893,  c  498  (O.  B.  f  996),  providing 
tliat  a  deed  conveying  an  interest  to  a  person 
not  then  in  being  is  revocable,  is  without  ap- 
plication to  a  deed  made  prior  to  such  act;  the 
rights  to  the  parties  thereunder  being  fixed  by 
prior  statute,  under  which  it  is  not  revocable. 

5.  Deeds  ^s»66  —  Evidence  rebutting  presump- 
tion of  delivery  held  insufficient  to  go  to  Jury. 

Where  owner  of  land  made  a  deed  to  his 
son,  defendant's  grantor,  giving  a  life  estate, 
and  the  deed  was  recorded,  and  vaUd  if  accept- 
ed, and  subsequently  the  father  gave  the  son  a 
warranty  deed,  testimony,  offered  to  rebut  the 
presumption  of  deliyery  arising  from  the  regis- 
tration of  the  former  deed,  held  insufficient  to, 
go  to  the  jury.  i 


6.  Infants  ^s»l  16— Counsel  fees  for  sorvloo  for 
Infant  must  be  arranged  by  agreement  bo« 
tween  counsel  and  guardian. 

In  an  action  by  an  infant  for  the  recovery 
of  a  right  to  land,  the  court  may  not  fix  com- 
pensation for  counsel;  the  matter  of  attorney's 
fees  being  for  adjustment  between  counsel  and 
the  Infant's  guardian. 

Appeal  from  Superior  Court,  Ftankllii 
Ooonty;  Kerr,  Judge. 

Action  by  Bennie  Roe  by  bis  next  friend 
against  James  O.  Joumlgan.  Directed  ver- 
dict for  the  plaintlfr,  and  the  defendant  ai>- 
peals.    No  error. 

This  case  has  been  before  us  twice  here- 
tofore. Roe  ▼.  Joumegan,  176  N.  O.  261,  95 
N.  B.  496,  and  a.  c  179  N.  a  687,  102  8  BL 
49a 

The  fbcts  are  folly  stated  in  the  first  ap- 
peal. 176  N.  0.  262,  95  S.  Bk  496.  WilUam 
Roe  executed  a  deed  August  26,  1881,  to 
plaintiffs'  father,  W.  8.  Roe,  by  whidi  he 
conveyed  to  him  a  life  estate,  with  remaind- 
er to  his  then  wife  for  life  if  she  survived 
him,  and  then  to  his  children.  This  deed 
was  recorded  Blay  27,  1882.  On  January  2, 
1886,  he  made  a  second  deed  to  his  said  son 
W.  8.  Roe,  In  fee  simple,  for  the  same  tract 
of  50  acres  which  was  recorded.  Thereafter 
W.  8.  Roe  married  a  second  time^  and  died 
July,  1915,  leaving  the  plaintiffs,  his  chil- 
dren by  his  second  wife,  surviving  him.  The 
coDtroveniy  is  as  to  the  validity  of  the  deed 
of  1881. 

W.  8.  Roe  and  his  second  wife  conveyed 
the  land  to  the  defendant,  and  the  deed  was 
duly  recorded.  This  action  by  the  grand- 
children of  William  Roe,  who  are  the  (±11- 
dren  of  W.  8.  Roe  by  his  second  wife,  against 
Joumegan,  the  grantee  of  the  deed  by  W.  & 
Roe,  raises  the  question  whether  the  deed 
for  life  estate  to  W.  8.  Roe  was  ever  deliver- 
ed. On  this  trial  the  court  excluded  testi- 
mony offered)  and  directed  a  verdict  for  the 
plaintiffs,  and  the  defendant  appealed. 

B.  T.  Holden  and  W.  H.  Tarborough,  Jr., 
both  of  Louisburg,  for  appellant 

W.  H.  &  Thos.  W,  Rnffin  and  W.  M.  Per- 
son, all  of  Louisburg,  for  appellee. 

CLARK,  O.  J.  The  real  controversy  in  the 
trial  is  as  to  whether  the  excluded  evidence 
was  competent  as  tending  to  rebut  the  pre- 
sumption of  the  delivery  of  the  deed  of  1881, 
which  was  raised  by  its  registration.  When 
the  case  was  first  here  (175  N.  G.  261, 95  S.  £. 
495),  the  court  held  that  evidence  of  the  dec- 
laration by  W.  8.  Roe  that  he  would  not 
accept  the  deed  of  1881,  conveying  a  life 
estate,  was  incompetent,  because  he  was  not 
a  party  to  the  action,  nor  was  he  one  under 
whom  the  plaintiff  claims,  as  he  derives  his 
title  from  the  deed  of  William  Roe,  and  not 
from  W.  8.  Roe,  and,  if  admissible  at  all,  it 
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could  only  be  so  as  a  declaration  against 
interest,  which  it  was  not»  but  was  a  self- 
serving  declaration  on  the  part  of  W.  S.  Roe, 
and  therefore  incompetent. 

On  the  second  appeal  (179  N.  O.  686,  102 
S.  E.  498)  the  Judge  admitted  the  testimony 
of  W.  S.  Roe  to  the  same  purport,  upon  the 
ground  that  it  appeared  that  W.  S.  Roe  was 
not  the  sole  heir  of  his  father,  and  had  moT- 
ed  from  the  land  in  controyersy,  and  there- 
fore it  was  not  a  self-serving  declaration, 
but  the  court  again  held  there  was  error,  be- 
cause this  did  not  show  that  the  declaration 
was  against  the  interest  of  the  declarant, 

[11  On  the  trial  from  which  this  appeal  is 
taken  the  defendant  offered  to  prove  by  Rob- 
ert Harris  that  between  1881  and  prior  to 
1886 — that  is,  after  the  execution  of  the  first 
deed  and  before  the  execution  of  the  second 
— the  witness  was  at  William  Roe*s  house,  W. 
S.  Roe  being  present;  that  William  Roe  had 
the  deed  of  1881  In  his  possession,  and  offer- 
ed it  to  W.  S.  Roe,  who  refused  to  take  it, 
saying  he  did  not  want  any  land,  unless  he 
could  have  it  absolutely  to  do  as  he  pleased 
with,  and  that  he  would  not  take  a  life 
estate. 

On  both  the  former  trials  we  held  that 
what  W.  S.  Roe  said  to  another  witness  was 
not  competent,  because  not  a  declaration 
against  interest,  but  here  the  defendant 
offered  to  show  what  William  Roe  and  W.  8. 
Roe  did  in  respect  to  the  delivery  of  the  deed 
and  the  words  accompanying  such  act,  not  as 
declarations  against  interest,  but  as  part  of 
the  res  gestae,  showing  that  in  fact  there 
was  no  delivery,  and  the  defendant  contends 
that  this  evidence  was  therefore  competent. 
But  the  witness  also  stated  that  this  occur- 
rence took  place  about  12  months  before 
Joumigan  bought  the  land  in  December, 
1886  (which  would  have  been  about  Decem- 
ber, 1885),  and  therefore  8%  years  after  the 
first  deed  had  been  recorded,  and  we  do  not 
think  the  evidence  of  a  tender  and  the  re- 
fusal by  W.  S.  Roe  of  the  deed  at  that  date 
was  sufficient  evidence  to  go  to  the  Jury  to 
rebut  the  presumption  of  delivery  arising 
from  the  registration  of  the  deed.  May  27, 
1882,  especially  when  the  second  deed  to  W. 
S.  Roe  recites  that  it  was  intended  as  a  can- 
cellation of  said  first  deed. 

[2]  The  defendant  also  excepts  because  of 
the  rejection  of  the  testimony  of  Edward  Lu 
Harris,  which  was  offered  to  prove  that 
"some  time  between  August,  1881  and  Janu- 
ary, 1886,"  William  Roe  stated  to  the  wi^ 
ness  that  the  tract  of  land  belonged  to  him- 
self, William  Roe,  and  that  W.  S.  Roe  had 
refused  to  accept  the  deed  because  it  did  not 
convey  a  fee-simple  estate.  It  does  not  ap- 
pear therefore  that  this  declaration  by  Wil- 
liam Roe  was  made  prior  to  the  registration 
of  the  first  deed,  and,  further,  it  was  a  dec^ 
laration  in  the  interest  of  WilHam  Roe. 

[3;  4]  It  appears  that  the  defendant,  Jour- 


nlgan.  obtained  a  deed  with  full  warranty 
from  W.  S.  Roe  in  December,  1886,  and  has 
been  in  possession  S2  or  33  years,  claiming  It 
his  own  In  good  faith,  and  at  the  time  of  this 
conveyance  W.  8.  Roe  had  no  children.  The 
defendant  also  pleads  the  statute  of  limita- 
tions, but  this  deed  was  certainly  a  convey- 
ance of  the  life  estate  of  W.  S.  Roe,  who  sur- 
vived until  1915,  and  this  action  was  begun 
in  November,  1916.  At  that  time  the  plain- 
tiff was,  and  still  is,  an  infant.  The  brother 
was  then  25  years  of  age,'  and  16  not  a  party 
to  this  acticm,  except  as  a  next  friend  to  the 
infant  plaintiff,  who  alone  recovers.  It 
seems  to  be  a  hardship  upon  the  defendant, 
especially  as  under  Act  1893,  c.  498,  now 
C.  S.  996,  a  deed  such  as  this,  conveying  an 
interest  to  a  person  not  then  in  being,  is  rev- 
ocable. It  is  tme  that  according  to  Uie  evi- 
dence the  plaintiff  has  been  bom  since  the 
act  of  1893,  ^but  the  rights  conferred  under 
that  deed  were  fixed  by  the  statute  in  force 
at  the  date  of  its  registration  in  1882.  Roe 
V.  Joumigan,  175  N.  C.  263,  95  S.  B.  495. 

[6]  What  the  defendant  may  be  entitled  to 
recover  for  betterments  placed  upon  the  land 
under  bona  fide  belief  of  the  ownership  of 
the  legal  title  (0.  S.  701),  and  by  reason  of 
the  warranty  of  the  father,  to  the  extent  of 
property,  if  any,  descended  upon  the  plaintiff 
from  the  estate  of  his  father  (C.  S.  1741),  are 
matters  not  now  b^ore  us.  We  can  only  de* 
dare  that  the  testimony  offered  to  rebut  the 
presumption  of  delivery  arising  upon  the  reg^ 
istratlon  of  the  deed  in  1882  was  not  suifi- 
dent  to  go  to  the  Jury. 

[6]  The  allowance  of  $500  to  counsel  for 
the  infant  is  irregular,  and  must  be  stricken 
out  The  compensation  should  be  fixed  by 
proper  proceedings  before  the  derk  (Speight 
V.  Railroad.  161  N.  C.  87,  76  S.  B.  684),  and 
the  making  the  allowance  a  lien  upon  the 
land  and  directing  a  sale,  if  not  paid,  is  not 
authorized,  so  far  as  we  know,  by  any  prec- 
edent The  counsel  who  so  faithfully  and 
ably  represented  the  infant  plaintiff  in  this 
case  are  entitled  to  compensation,  but  it 
must  be  adjusted  with  the  guardian.  It 
may  be.  that  the  infant  already  has  other 
property  and  a  guardian,  or,  If  not,  one  must 
necessarily  be  appointed  to  take  charge  of 
the  property  recovered  In  this  case^  and  lo 
either  event  the  guardian  will  adjust  the  fee 
with  the  counsel,  which  will  be  passed  upon 
by  the  clerk  in  approving  the  accounts. 

In  Mldgett  v.  Vann,  158  N.  C.  130,  78  S. 
E.  802,  the  court  says  that: 

Counsel  fees  in  favor  of  the  successful  party 
"were  abolished  by  statnte  in  1871.  In  many 
states  attorney's  fees  are  allowed  to  the  suc- 
cessful litigant  but  it  is  not  so  in  this  state  and 
in  some  others,  nor  in  the  federal  courts. 
Railroad  v.  Elliot  184  U.  8.  530;  Hyman  v. 
Devereux,  66  N.  C.  589;  Stringfield  v.  Hursb, 
94  Tenn.  425.  The  opinion  in  this  latter  case 
is  an  elaborate  discussion  on  this  subject,  and 
gives  the  states  where  attorney's  fees  are  re- 
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covernble  and  those  where  they  are  nat,  plac- 
ing North  Carolina  in  the  last-named  class. 
See,  also.  Dolman  v.  Trust  Co^  139  N.  O.  212.*' 

In  regard  to  allowance  of  fees  to  counsel 
against  their  own  client,  it  was  said  in  Mor- 
decai  V.  Devereux,  74  N.  O.  673: 

'The  question  is  decided.  Patterson  ▼.  Miller, 
72  N.  C.  516.  This  court  has  never  interfered 
between  attorney  and  client  in  making  allow- 
ances for  professional  services,  and  we  are 
not  indined  at  this  late  day  to  assume  the  pow- 
er to  do  so.  We  make  allowance  to  a  clerk  for 
stating  an  account,  or  to  a  commissioner  for 
making  sales,  on  the  ground  that  the  work  is 
done  by  order  of  the  court.  But  we  have  never 
supposed  that  we  could  be  called  on  to  settle 
fees  between  client  and  attorney,  although  there 
be  a  fund  in  the  keeping  of  the  court." 

In  this  present  case  there  la  no  fund  in  tbe 
keeping  of  the  court  even,  an<t  this  matter 
should  be  adjusted  as  above  indicated,  when 
the  infant  can  be  represented  by  his  guard- 
ian subject  to  the  approval  of  the  proper  tri- 
bunal in  passing  upon  Ills  accounts. 

No  error. 


(U&  S.  C.  4S6) 

WALKER  V.  LEE  et  al.    (No.  10579.) 

(Supreme  Court  of  South  Carolina.    March  10, 

1921.) 

1.  Negligenoe  ^=s>80— Contributory  negllgenoe 
precludes  recovery. 

Generally  contributory  negligence  prevents 
a  recovery. 

2.  Hrghways  ^s> 1 72 (I)— Traveler  not  roqulrod 
to  keep  to  right  of  oenter  unless  other  trav- 
eler is  approaching  from  opposite  direction. 

Cr.  Code  1912,  §  617,  and  Civ.  CJode  1912, 
§  2157.  requiring  travelers  on  roads  to  keep  to 
the  right  of  the  center,  do  not  require  a  trav- 
eler to  stay  to  the  right  of  the  center  at  all 
times,  but  merely  requires  him  to  travel  to  the 
right  of  the  center  when  a  traveler  is  approach- 
ing from  the  opposite  direction. 


3.  Highways  «=>  175(1)  —  Driver  of  automo- 
bile to  right  of  oenter  not  excused  from  ex- 
eroising  ordinary  care  to  avoid  injury. 

The  mere  fact  that  automobile  driver  was 
driving  to  the  right  of  the  center  of  the  road 
did  not  relieve  him  from  exercising  due  and 
ordinary  care  to  prevent  a  collision. 

4.  Highways  ^s>l75(l) —Automobile  driver 
required  to  drive  to  left  of  oenter  If  neoes- 
sary  to  avoid  oollision. 

Automobile  driver  who  was  driving  to  the 
right  of  the  center  of  the  road,  on  approach  of 
autopiobile  from  opposite  direction,  was  re- 
qtured  to  drive  to  oposite  side  of  road  if  in 
so  doing  he  could  have  avoided  collision  not- 
withstanding Cr.  Code  1912,  |  617,  and  Civ. 
Code  1912,  §  2157  requiring  traveler  on  road 
to  keep  to  right  of  center. 


5.  Negligenoe  <9=»6— When  violation  of  statute 
or  ordiuanoe  is  negllgenoe  per  se,  teohnicaJ 
violation  required  to  avoid  injury  to  person 
or  property. 

While  the  violation  of  a  statute  or  ordi- 
nance is  negligence  per  se,  a  person  is  1>onDd 
to  technically  violate  either,  if  by  so  doing  he 
can  avoid  inflicting  injury  to  person  or  prop- 
erty. 

Fraser,  J.,  dissenting. 

Appeal  fH)ni  Richland  Ck>unt7  Court;  Id. 
S.  Whaley.  Judge. 

Action  by  Albert  Walker  against  Robert 
E.  Lee  and  another.  Judgment  for  plaintiff 
and  defendants  appeal    New  trial  granted. 

Melton  &  Belser,  of  (Columbia,  for  appel- 
lants. 

D.  W.  Robinson,  of  (}olumbla,  for  respond- 
ent 

WATTS,  J.  This  la  an  appeal  from  a 
Judgment  entered  in  this  case  for  a  verdict 
for  $400  actual  damages.  The  action  was 
for  damages  in  tort  for  Injuries  caused  by 
the  alleged  negligence  of  defendants  1p 
driving  their  autoinobile.  The  defense  was 
a  general  denial  and  alleged  contributory 
negligence  on  the  part  of  the  plaintiff.  The 
cause  was  tried  by  Judge  Whaley  and  a  Jury 
in  the  county  court  for  Richland  county  in 
March,  1920.  The  exceptions,  seven  in  num- 
ber, complain  of  error  In  his  honor's  charge 
to  the  jury  and  in  failing  and  refusing  to 
charge  certain  requests  submitted  by  de- 
fendants, and  that  the  verdict  was  contrary 
to  law  and  evidence. 

The  principal  point  raised  by  all  of  the 
exceptions,  and  the  question  that  underlies 
all  of  the  exceptions,  is  whether,  under  sec- 
tion 617  of  the  Criminal  Ck)de  of  1912,  the 
plaintiff  is  to  be  held  free  from  contributory 
negligence  when  by  the  exercise  of  due  care 
he  should  have  gone  around  behind  defend- 
ant's automobile. 

[1]  Under  the  general  principle  of  law, 
contributory  negligence  prevents  a  recovery, 
and  his  honor  so  declared,  but  his  honor 
made  an  exception  in  this  case,  and  held 
that  under  section  617,  Criminal  Code,  and 
section  2157,  Civil  Code,  1912,  the  plaintiff, 
even  if  in  the  exercise  of  due  care  he  should 
have  gone  around  behind  defendant's  auto- 
mobile and  to  the  left  of  the  center  of  the 
road,  in  so  doing  was  under  no  obligation  to 
do  so  by  reason  of  the  statutes,  and  was  not 
guilty  of  contributory  negligence.  His  honor 
was  clear-cut  and  concise  on  this  point  and 
made  it  clear  to  the  Jury. 

[2-6]  We  think  his  honor  was  in  error.  A 
proper  construction  of  the  statutes  does  not 
require  tliat  one  should  at  all  times  stay  in 
the  right  of  the  center  of  the  road,  but  it 
means  that  a  party  must   take  the   right 
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when  he  fs  meetliifr  one,  so  as  to  give  the 
party  coming  from  the  opposite  direction  his 
right  of  way  Tinobstructed.  A  party  has  a 
right  to  travel  on  either  side  of  the  road, 
provided  no  one  is  coming  from  the  opposite 
direction,  and  provided  he  is  not  obstruct- 
ing the  passage  of  any  other  person.  A  trav- 
eler can  cross  from  one  side  to  tbe  other, 
provided  no  one  is  there,  provided  he  ob- 
structs no  one's  passage,  and  provided  he  in- 
jures no  one  by  so  doing,  in  person  or  prop- 
erty. When  one  violates  a  statute  or  ordi- 
nance, he  is  guilty  of  negligence  per  se,  but 
he  is  bound  to  technically  violate  either  If 
by  so  doing  he  can  avoid  inflicting  injury 
to  person  or  property.  The  question  should 
have  been  submitted  to  the  Jury  whether 
Walker  could  by  the  exercise  of  reasonable 
oare  have  avoided  the  collision.  In  this 
case  the  mere  fact  that  he  was  where  he 
had  a  right  to  be  under  the  law  does  not  re- 
lieve him  from  exerdsing  due  and  ordinary 
care,  such  as  an  ordinarily  prudent  person  is 
required  to  do,  to  prevent  .a  collision  and 
avoid  injury  to  person  and  property.  E^ven 
though  a  person  is  driving  where  he  has  a 
right  to,  he  must  act  under  the  emergencies 
of  any  case  and  ezerdse  due  care  and  cir- 
cumspection, so  as  to  prevent  collisions  and 
injuries,  provided  he  does  not  obstruct  the 
rights  of  the  others  traveling  in  a  different 
direction. 

The  exceptions  are  sustained,  and  a  new 
trial  granted. 

New  trlaL 

GARY,  a  Jn  and  OOTHRAN,  J^  concur. 

FRASEB,  J.  (dissenting).  I  cannot  concur 
in  the  majority  opinion  In  this  case.  Both 
the  plaintiff  and  the  defendant  were  using 
on  a  public  highway  dangerous  machines. 
"They  were  not  only  dangerous  to  foot  pas- 
sengers who  must  cross  the  highway,  but  to 
other  persons  who  use  these  dangerous  ma- 
chines along  the  highways.  The  state  and 
city  governments  have  found  it  necessary  to 
enact  stringent  rules  for  the  use  of  the  high- 
ways by  these  machines.  There  is  no  such 
thing  as  absolute  safety,  but,  in  order  to  se- 
cure a  reasonable  degree  Cft  safety  to  the 
traveling  public,  it  is  necessary  that  the 
rules  be  dear  and  their  observance  strictly 
^forced.  The  rule  has,  so  far  as  this  case 
is  concerned,  been  made  clear,  and  the  courts 
should  strictly  enforce  it  The  defendant 
was  not  only  where  he  had  no  ri£^t  to  be, 
but  where  he  was  forbidden  to  be.  The 
plaintiff  was  not  only  where  he  had  the 
right  to  be,  but  where  the  law  commanded 


Thim  to  be.  If  under  this  condition  the  de- 
fendant has  the  right  to  the  defense  of  con- 
tributory negligence,  all  the  protection  af- 
forded by  the  law  is  lost  I^rery  lawbreals- 
er  will  be  permitted  to  take  the  forbidden 
side  of  the  highway  and  force  the  man  who 
is  trying  to  observe  the  law  to  become  him- 
self a  lawbreaker,  or  take  the  consequence 
at  his  peril.  I  do  not  mean  to  say  that  a 
man  on  the  right  of  the  highway  has  the 
right  to  willfully  ride  down  and  intention- 
ally injiure  the  wrongdoer,  but  I  do  not 
think  that  the  lawbreaker  is  entitled  to  the 
protection  of  the  doctrine  of  contributory 
negligence.  I  think  that  the  only  duty  a 
law  observer  owes  to  a  lawbreaker  is  "not 
to  intentionally  injure  him."  The  disposi- 
tion of  many  drivers  of  dangerous  machines 
is  to  proclaim  to  the  rest  of  the  world: 

"Yon  see  me  commg,  or,  by  reasonable  dili- 
gence, can  see  me  coming.  Get  out  of  my  way 
at  your  peril." 

I  do  not  think  the  courts  should  sustain 
the  claim,  and  yet  that  is,  in  my  Judgment, 
Just  what  the  court  is  doing  when  it  allows 
the  defense  of  contributory  negligence. 

It  may  be  that,  the  object  of  the  law  being 
to  prevent  accidents  from  collisions,  one  may 
go  to  the  left  on  some  unfrequented  road, 
where  there  is  no  apparent  danger  of  col- 
lision, but  even  then  he  assumes  the  risk 
of  an  error  of  Judgment  This  may  be  strict 
and  harsh,  and  at  times  inconvenient  but 
the  strictness,  harshness,  and  inconvenience 
does  not  compare  with  trail  of  the  law- 
breaker, marked  as  it  is  by  broken  laws, 
broken  heads,  broken  bones,  and  the  graves 
of  the  dead.  There  may  be  such  a  thing  as 
discretionary  obedience  to  law  (I  doubt  it), 
but  in  my  Judgment  it  does  not  apply  to  the 
observance  of  traffic  laws  when  dangerous 
machines  are  used. 

The  charge  of  Judge  Whaley  was,  in  my 
Judgment  more  favorable  to  the  appellant 
than  they  had  the  right  to  ask.  He  charged 
the  Jury  that  the  plaintiff  was  liable  for  con- 
tribulory  negligence  unless,  in  order  to  avoid 
the  accident  he  would  have  been  requited  to 
cross  the  center  of  the  street  whldi  was 
forbidden  by  law.  I  am  very  clear  In  my 
own  mind  that  the  law  does  not  require  a 
man  to  violate  the  law  In  order  to  avoid 
the  unlawful  acts  of  another.  Judge  Whaley 
charged  the  Jury  that  the  plaintiff  was  not 
required  to  violate  the  law  In  order  to  avoid 
the  admittedly  unlawful  conduct  of  the  de- 
fendant I  think  he  was  clearly  right  ^s  far 
as  he  went,  and,  if  he  erred,  it  was  in  tavor 
of  the  appellant 
For  these  reasons,  I  dissent 
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(129  Va.  638) 

BOARD  OF  SUFRS  OF  LOUISA  COUNTY 
V.  BIBB,  CommonweaJth's  Atty. 

(Supreme  Court  of  Appeals  of  Virginia. 
April  1,  1921.) 


Covntlea  9=s>l74— States  «=»!  16,  I  l»-8tatates 
authorizing  county  bond  Issue  to  Improvs 
state  highways,  and  providing  for  relmburse- 
nent  of  oounty  by  state,  held  oonstKutlonal. 

Acts  1920,  c.  213,  authorizinsr  bond  issue 
by  county  for  improvement  of  state  highways, 
and  Acts  1920,  c  184,  authorizing  the  county 
to  improve  a  section  of  the  state  highway  sys- 
tem, and  providing  for  reimbursement  of  county 
by  state  for  amount  expended  therefor,  held 
not  violative  of  Const  §  184,  as  it  existed  at 
time  of  their  enactment,  prohibiting  the  state 
from  contracting  debts  for  other  than  specified 
purposes,  or  of  section  185,  prohibiting  state 
from  assuming  indebtedness  of  any  county,  or 
of  section  187,  requiring  every  law  creating  a 
debt  to  provide  for  a  sinking  fund  for  its  pay- 
ment. 

Brror  to  Circuit  Court,  Louisa  County. 

Proceeding  by  W.  C.  Btbb,  Commonwealth's 
Attorney,  against  the  Board  of  Supervisors 
of  Louisa  County.  Judgment  for  plaintiff, 
and  defendant  brings  error.   BeTersed. 


W.  C.  Bibb,  of  Louisa,  in  pro  per. 

PBR  jOURIAM.  The  order  of  the  court  be- 
low under  review  in  this  case  oontains  tbe 
following  dedsiout  namely: 

"  •  •  ♦  That  the  act  of  the  General  As- 
sembly of  Virginia  under  which  the  board  of 
i^npervisors  of  Louisa  county,  Va.,  propose  to 
issue  the  $200,000  of  bonds,  entitled  'An  act 
to  authorize  the  county  of  Louisa  to  borrow 
money  and  issue  bonds  for  a  sum  not  exceeding 
two  hundred  thousand  dollars  ($200,000.00),' 
which  act  was  approved  March  16,  1920,  and 
is  chapter  213  of  said  Acts  of  1920  (pages  308, 
309),  is  unconstitutional,  and  that  the  board  of 
supervisors  of  Louisa  county,  Virgluia,  have 
no  r^B^bt  to  issue  any  bonds  under  said  act,  nor 
to  make  any  levy  upon  the  property  in  the 
county  of  Louisa  under  the  provisions  uf  said 
act,  and  that  their  order  of  March  12,  1021,  is 
illegal,  because  of  the  unconstitutionality  of  the 
said  act,  and  the  said  order  is  hereby  annulled 
by  this  court" 

It  appears  from  the  record  that  the  quee- 
tions  raised  In  the  court  below  with  respect 
to  the  validity  of  the  statute  aforesaid  were 
based  on  the  position  that,  as  such  statute 
was  enacted  for  the  purpose  of  enabling  the 
county  of  Louisa  to  obtain  the  benefit  of  the 
statute  contained  in  Acts  1920,  p.  268,  enti- 
tled *'An  act  to  anticipate  by  counties,  or 
otherwise,  the  construction  of  the  state  high- 
way system,"  they  are  both  In  conflict  with 


eectioii  184  of  the  Constitution  of  Virginia 
as  it  stood  at  the  time  such  statutes  were 
enacted,  and  with  sections  186  and  187  of 
such  Constitution  as  they  stood  and  now 
stand.  The  court  is  of  opinion  that  the  po- 
sition mentioned  Is  not  well  taken,- that  nei- 
ther of  the  statutes  in  question  are  in  con- 
flict with  the  sections  of  the  Constitution  of 
the  state  aforesaid,  but  that  both  of  such 
statutes  are  oonsitutional  and  valid. 

The  order  of  the  court  below  under  review 
will  therefore  be  reversed  and  annulled,  and 
this  court  will  enter  such  order  as  that  court 
should  have  entered,  namely,  to  the  effect 
that  the  board  of  supervisors  of  Louisa  coun- 
ty have  the  right  to  issue  bonds  under  the 
aforesaid  act  approved  March  16,  1920  (be- 
ing chapter  213  of  the  Acts  of  1920,  pp.  308, 
309),  and  that  the  order  of  such  board,  afore- 
said, of  March  12,  1921,  is  in  that  and  in  all 
other  particulars  drawn  in  question  upon  this 
appeal  legal  and  valid  in  all  respectn 

Reversed* 


(129  Va.  605) 
NEW  YORK,  P.  &  N.  R.  CO.  V.  CHANDLER. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

20,  1921.    Rehearing  Denied  April 

6,  1921.) 

1.  Appeal  and  error  e=»525(t),  538— Instmo- 
tlons  are  sot  part  of  reconi  unless  made  •• 
by  bill  of  exceptions  or  oertlfloate. 

Instructions  are  no  part  of  the  record  in 
an  action  at  law  unless  made  so  by  bill  of  ex- 
ceptions or  certificate  in  accordance  with  the 
statutory  requirements  on  that  subject  (Acts 
1916,  c.  416,  now  Code  1919,  §  62&2;  AcU  1916, 
c.  406,  now  Code  1919,  §  6253),  and  instruc- 
tions could  not  be  certified  after  60  days  under 
Code  1919,  f  6341,  which  merely  authorises 
selections  from  the  record  as  already  com- 
pleted. 

2.  Carriers  ^=s>l77(3)— Lots  suffered  by  rea- 
son of  delay  held  within  Carmack  Amend- 
ment, renderine  Initial  carrier  liable. 

Loss  for  consequential  damage  which  ship- 
per suffered  of  the  whole  of  the  value  of  po- 
tatoes by  reason  of  his  loss  of  the  sale  of 
them  which  he  had  made  at  a  stipulated  price, 
caused  by  negligent  delay  in  the  transportation, 
followed  by  the  subsequent  conversion  of  the 
goods  by  the  wrongful  sale  of  them  by  the 
terminal  carrier,  was  within  the  operation  of 
the  Carmack  Amendment  (U.  S.  Comp«  St.  |f 
8604a,  8604aa)  which  makes  the  initial  carrier 
liable  for  any  loss,  damage,  or  injury  to  such 
property,  etc 

3.  Carriers  ^=»98— Liable  for  damages  rssnlt* 
Ing  from  delay. 

If  damage  results  from  failure,  without  good 
cause,  to  deliver  goods,,  at  their  destination 
within  a  reasonable  time,  the  carrier  is  liable 
for  such  damage,  since  the  law  implies  a  con- 
tract that  goods  shall  be  delivered  within  a 
reasonable  time  in  absence  of  special  agree- 
ment 


6=>For  other  cases  see  same  topic  and  KBT-NUMBBR  In  aU  Key-Numbered  Digesu  and  Indexea 


v«.) 


27SW  YORK,  P.  A  N. 

<10t 


B.  CO.  T.  GHANDIiEB 


«85 


4.  Carriers  ^s»l23  —  Delay  held  preximate 
cause  of  loss  from  subsequent  wrongful  sale 
by  carrier  preventing  sale  by  shipper. 

Where  a  delay  in  the  transportation  has 
caused  the  loss  of  a  sale  at  a  stipulated  price, 
such  delay  is  the  proximate  cause  of  the  loss 
to  the  shipper  of  the  fuU  value  of  the  goods, 
where  the  subsequent  action  of  the  carrier  in 
the  wrongful  sale  of  the  goods  has  prevented 
the  plaintiff  from  himself  selling  the  goods 
on  the  market  or  taking  any  other  steps  to 
minimize  the  damage  which  he  has  suffered. 
• 

5.  Carriers  ^=s>l78— Carmack  Amendment  does 
not  make  Initial  carrier  liable  for  injury  by 
succeeding  carrier  as  warehouseman. 

The  Carmack  Amendment  (17.  S.  Comp. 
St.  §§  8604a,  8604aa)  does  not  make  the  initial 
carrier  liable  for  a  loss  of  or  injury  to  goods 
proximately  caused  by  the  conduct  of  a  suc- 
ceeding carrier  while  occupying  the  relationship 
of  warehouseman. 

6.  Carriers  ^=9l39»Refnsal  to  receive  goods 
by  third  person  to  whom  goods  wers  to  be  de- 
livered on  shipper's  order  held  not  to  render 
carrier  liable  only  as  warehouseman  there- 
after. 

Where  shipper  consigned  goods  to  himself 
to  be  delivered  to  a  third  person  on  the  ship- 
per's order,  refusal  of  such  third  person  to 
receive  the  goods  when  he  had  no  written  or- 
der from  the  shipper  authorizing  delivery  to 
him  did  not  terminate  carrier's  liability  as  a 
carrier,  or  render  it  only  liable  as  a  warehouse- 
man thereafter,  since  on  such  refusal  the 
shipper  became  the  unconditional  consignee,  and 
as  such  was  entitled  to  notice  of  arrival  of 
the  goods  and  a  reasonable  time  thereafter 
within  which  to  make  other  disposition  there- 
of so  as  to  liave  them  taken  from  the  carrier's 
hands. 

7.  Carriers  ^==> 1 85 (3)— Finding  that  consignee 
bad  not  a  reasonable  time  to  dispose  of  goods 
sustained. 

In  an  action  to  recover  the  value  of  pota- 
toes shipped  by  plaintiff  and  wrongfully  sold 
.by  terminal  carrier,  which  defendant  claimed 
was  holding  them  as  a '  warehouseman,  evi- 
dence held  sufficient  to  sustain  finding  that 
four  days  given  plaintiff  within  which  to  make 
disposition  of  the  goods  at  point  of  destination 
was  not  a  reasonable  time,  and  defendant  was 
not  absolved  from  liability  as  carrier. 

8.  Carriers  ^s»l04~-Flndlng  of  unreasonable 
delay  In  transportation  sustained. 

Evidence  hM  sufficient  to  support  a  finding 
that  there  was  unreasonable  delay  in  the  trans- 
portation of  potatoes,  and  that  such  delay 
caused  the  loss  of  a  sale  thereof  by  the  8liip<- 
per. 

9.  Carriers  ^£5>  1 04— Burden  on  carrier  te  ex* 
plain  unusual  delay  shown  by  evidence. 

When  evidence  of  unusual  delay  is  adduced, 
a  prima  facie  case  of  negligence  is  made  out, 
and  the  burden  then  devolves  on  the  carrier  to 
explain  the  delay,  and  to  show  it  arose  from 
Home  other  cause  than  the  defendant's  negli- 
gence, or.  that  of  its  agents  or  servants. 


10.  Carriers  ^==>I58(3)— Dam  ages  Tor  delay  In 
shipment  held  properly  estimated  by  Jury  in 
ease  where  bill  of  lading  provided  bow  loss 
should  be  oomputed. 

Where  shipper  lost  sale  of  goods  under  con- 
tract through  carrier's  negligent  delay  as  to 
a  shipment  wrongfully  sold  by  the  carrier,  the 
jury  properly  estimated  the  damages  on  the 
basis  of  the  price  the  shipper  was  to  receive 
under  the  contract  of  sale,  instead  of  following 
the  general  rule  that  the  measure  of  damages 
for  loss  of  entire  value  of  goods  occasioned 
by  delay  in  transportation  is  the  market  value 
of  the  goods  at  destination  when  delivery 
should  have  been  made,  plus  other  proximate 
damage,  where  the  contract  price  was  less 
than  the  market  price,  though  bill  of  lading  pro- 
vided that  loss  should  be  computed  on  basis  of 
value  of  property  at  place  and  time  of  ship- 
ment. 

On  Petitiott  for  Rehearing. 

It.  Carriers  ^s» 1 57— Prevision  In  bill  of  lading 
as  to  liability  after  notice  of  arrival  of 
goods  held  not  to  change  rule  under  Carmaok 
Amendment. 

A  provision  in  a  bill  of  lading,  "Property 
not  removed  by  the  party  entitled  to  receive 
it  within  48  hours  (exclusive  of  legal  holidays) 
after  notice  of  its  arrival  has  been  duly  sent 
or  given  may  be  kept  in  car,  depot,  or  place  of 
delivery  of  the  carrier,  or  warebousemain, 
subject  to  a  reasonable  charge  for  storage  and 
to  carrier's  responsibility  as  warehouseman 
only,"  held  not  to  change  the  established  rule 
that,  where  the  goods  are  not  accepted,  the 
liability  of  the  carrier  as  carrier  under  the 
Carmack  Amendment  does  not  cease  until  the 
expiration  of  a  reasonahle  time  for  the  re- 
moval of  the  goods  after  the  giving  of  the  no- 
tice to  the  party  entitled  to  receive  tiiem, 
especially  where  the  Carmack  Amendment,  as 
amended  by  the  first  Cummins  Amendment  (U. 
S.  Comp.  St.  §S  8592,  8604a),  was  in  effect. 

Error  to  Circuit  Court,  Northampton 
Oounty. 

Action  by  J.  W.  Chandler  against  the  Ne^ 
Tork,  Philadelphia  ft  Norfolk  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

This  action  is  upon  the  special  contract  of 
carriage  set  out  in  the  notice  of  motion  by 
which  the  suit  was  commenced.  The  plaintiff 
in  error  was  the  defendant  and  the  defendant 
in  error  the  plaintiff  in  the  court  below. 
The  latter  will  be  hereinafter  referred  to 
as  the  plaintiff  and  the  former  as  the  rail- 
road company. 

The  contract  of  carriage  alleged  in  the 
notice  of  motion  was  of  one  carload  of  Irish 
potatoes,  containing  219  barrels,  delivered 
by  the  plaintiff  to  the  railroad  company,  as 
the  initial  carrier,  at  Cape  Charles,  Va.,  on 
July  16,  1917,  to  be  carried  to  Atlanta,  Ga., 
to  the  plaintiff  himself  as  consignee  to  be 
there  delivered  on  written  order  to  O.  A. 
De  Wald  ft  Co. 

The  notice  of  motion  values  the  potatoes 
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at  $4.10  per  barrel  f.  o.  b.  Cape  Cbarles,  Va., 
aggregating  $897.90,  that  being  tbe  price  at 
which  they  had  been  sold  by  the  plaintiff  to 
G.  A.  De  Wald  &  Co.,  and  alleges  that  the 
railroad  company  and  its  agents  "negligently 
failed  to  transi)ort  said  carload  of  Irish  pota- 
toes with  reasonable  dispatch,  and  by  rea- 
son of  said  negligence  said  carload  of  pota- 
toes was  refused  by  said  G.  A.  De  Wald  &  Co. 
npon  arrival  at  Atlanta,  Ga.";  that  "upon  re- 
fusal of  said  carload  of  potatoes  by  said  G.  A. 
De  Wald  ft  Co.,  at  Atlanta,  Ga.,  [the  railroad 
company  and  its  agents  negligently  and 
wrongfully  sold  said  carload  of  potatoes 
without  notifying  [the  plaintiff  and  his 
agents]  and  without  any  authority  from  [the 
plaintiff  or  his  agents]";  that,  "by  reason 
of  [the  railroad  company's]  said  negligence 
[the  plaintiff]  has  received  nothing  for  said 
carload  of  potatoes,"  and  accordingly  judg- 
ment is  sought  against  the  railroad  company 
for  the  said  sum  of  $897.90,  with  interest 
thereon  from  July  16,  1917,  until  paid,  being 
the  amount  of  loss  to  the  plaintiff  occasioned 
by  the  railroad  company's  breach  of  contract 
of  carriage  aforesaid. 

There  was  a  trial  by  Jury,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff 
for  the  said  $897.90,  with  interest  thereon 
from  July  16,  1917,  until  paid. 

All  of  the  evidence  introduced  both  by  the 
plaintiff  and  defendant  is  duly  certified  and 
appears  in  the  record  before  us. 

It  also  appears  from  the  record  that  on 
the  trial  of  the  case  Instructions  were  given 
to  the  jury  to  which  no  exceptions  were  tak- 
en by  the  railroad  company  or  the  plaintiff 
at  the  time  they  were  given,  as  the  trial  court 
certifies,  and  such  court  further  certifies  that 
not  only  were  no  such  exceptions  taken,  but, 
"on  the  contrary,  counsel  for  plaintiff  and 
defendant  expressly  stated  to  the  court  at 
the  time  they  presented  them  to  the  court 
that  they  had  agreed  on  the  instructions." 

On  the  return  of  the  verdict  aforesaid  the 
railroad  company  moved  the  trial  court  to 
set  it  aside  as  contrary  to  the  law  and  the 
evidence  and  for  misdirection  by  the  court  of 
the  jury.  The  record  states  that  these  mo- 
tions were  overruled  by  the  trial  court,  and 
that  the  court  overruled  "the  motion  which 
was  made  on  the  ground  of  error  of  the  court 
in  granting  the  instructions,"  because  no  ex- 
ceptions were  taken  thereto  at  the  time  they 
were  granted,  and  because  they  were  present- 
ed to  the  court  as  agreed  instructions  as 
aforesaid. 

The  judgment  under  review  was  entered 
on  the  22d  of  November,  1919. 

On  the  24th  day  of  November,  1920,  more 
than  one  year  thereafter,  the  following  order 
was  entered  in  vacation  -by  the  honorable 
judge  of  the  trial  court,  namely: 

''J.  W.  Chandler  v.  New  York,  Philadelphia  & 
Norfolk  Railroad  Company. 

"It  appearing  to  the  court  from  an  ezamina- 
tioii  of  the  petition  and  record  filed  in  the  Su- 


preme Court  of  the  state  of  Yirginia  in  the 
above  case  that  the  InstmctionB  given  at  the 
trial  of  said  case  in  the  circuit  court  were  not 
made  a  part  of  the  record  by  the  derk,  and 
inatructions  having  been  expressly  agreed  to 
by  counsel  for  plaintiff  and  counsel  for  defend- 
ant in  the  circuit  court,  and  it  further  appear- 
ing that  counsel  for  the  New  York,  Philadelphia 
&  Norfolk  Railroad  Company  has  had  due 
notice  that  an  application  would  be  made,  under 
section  6341  of  the  Code  of  Virginia,  to  have 
said  instructions  made  a  part  of  the  record,  up- 
on motion  of  J.  Brooks  Mapp,  attorney  for 
J.  W.  Chandler,  it  is  hereby  ordered  that  said 
instructions  shall  be,  and  the  same  are  hereby, 
made  a  part  of  the  record." 

A  certified  copy  of  this  order  is  presented 
to  us,  accompanied  with  what  are  certified 
by  the  clerk  of  the  trial  court  to  be  two  in- 
structions offered  by  the  plaintiff  and  one 
instruction  offered  by  the  defendant  in  the 
instant  case.  Their  contents  are  not  here 
given,  as  in  the  opinion  of  the  court,  as  will 
more  fully  below,  they  cannot  be  considered 
as  a  part  of  the  record  before  the  appellate 
court. 

It  should  be  stated  that  different  counsel 
appeared  for  the  railroad  company  in  the 
trial  court  from  counsel  for  the  railroad  com- 
pany on  the  appeal  before  us. 

Of  the  evidence  in  the  case  the  following: 
only  need  be  said: 

There  was  a  bill  of  lading  covering  the 
shipment  of  the  potatoes  which  conformed  to 
the  allegations  aforesaid  with  respect  to  it  in 
the  notice  of  motion.  It  was  not  what  is 
commonly  known  as  an  "order  notify"  bill 
of  lading,  but  a  species  of  what  is  commonly 
known  as  a  "shipper's  order"  bill  of  lading. 
The  consignee  was  the  plaintiff  himself,  with 
notation  in  the  bill  of  lading,  "Deliver  on 
written  order  to  G.  A.  De  Wald  ft  Co."  One 
of  the  railroad  company's  witnesses  refers  to 
this  as  an  unusual  consignment  in  the  follow- 
ing language: 

• 

"•  •  ♦  This  car  was  consigned  to  J.  W. 
Chandler,  to  deliver  on  written  order,  and  very 
few— in  fact  that  is  about  the  only  case  that  I 
remember  of  a  carload  of  potatoes  being  ship- 
ped that  way,  to  deliver  on  written  order.' 


If 


The  plaintiff  in  his  testimony,  in  explain* 
ing  what  the  notation  aforesaid  means, 
makes  this  statement  in  his  testimony: 

"The  meaning  of  that  is  Mr.  Q.  A.  De  Wald 
would  have  to  pay  for  the  car  of  potatoes  to 
get  possession  of  it.  Instead  of  making  it  an 
order  bill  of  lading  shipment,  where  the  bill 
of  lading  is  to  be  produced  to  the  railroad  to 
secure  the  shipment,  we  simply  attach  our 
order  to  our  draft,  and  when  they  pay  the 
draft  they  obtain  the  order,  and  the  order  is 
delivered  to  the  railroad  company  for  the  goods. 

"Q.  That  also  explains,  does  it  not,  why  the 
shipment  was  consigned  to  you  instead  of  G. 
A.  De  Wald  &  Co.,  so  you  could  get  your 
money  before  the  delivery  of  the  shipment?  A. 
Yea,  sir." 
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The  defendant  railroad  company's  line 
does  not  extend  to  Atlanta.  Its  line  connects 
with  that  of  the  Seaboard  Air  line  Railway 
Company,  which  does  extend  to  Atlanta,  and 
the  shipment  in  question  was  thus  transport- 
ed, the  last-named  company  being  the  termi- 
nal carrier. . 

There  is  no  conflict  in  the  evidence  as  to 
the  following  facts: 

The  bill  of  lading  contained  the  following 
notation  on  its  face: 

** Abnormal  conditioDs  prevail  on  the  lines  of 
the  carriers  which  will  handle  this  shipment 
and  it  is  subject  to  delay.' 


n 


Bot  daring  the  period  when  the  shipment 
in  question  was  made  four  days  was  the 
usaal  mnning  time  of  shipments  of  the  same 
character  from  Oape  Charles  to  Atlanta. 
The  plaintiff  himself  shipped  another  car  of 
potatoes  from  Cape  Charles  to  Atlanta  on 
the  day  after  the  car  was  shipped  which  is 
Involved  In  this  action,  to  wit,  on  Jnly  17, 
1917,  and  that  car  arrived  in  Atlanta  on  the 
21st.  The  car  of  potatoes  involved  in  the  In- 
stant case  arrived  on  the  yard  of  the  termi- 
nal carrier,  approxin^ately  five  miles  west  of 
Atlanta,  which  is  used  as  a  part  of  the  sys- 
tem of  that  carrier  at  Atlanta,  as  a  "deliv- 
ery yard  for  Atlanta,**  at  6:30  a.  m.  July  22, 
1917.  It  was  not  placed  at  "foot  of  Spring 
street  where  all  deliveries  are  made"  until 
"the  night  of  the  23d  or  the  morning  of  the 
24th  prior  to  7 :30  a.  m."  The  terminal  car^ 
rier  thereupon,  on  July  24,  1917,  at  noon, 
notified  O.  A.  De  Wald  ft  Co.  that  the  ship- 
ment was  ready  for  delivery  to  them.  This 
notice  was  given  over  the  telephone,  and 
confirmed  by  postal  card.  De  Wald  ft  Co.  in 
reply  to  the  notice  over  the  telephone  re- 
fused to  accept  delivery  of  the  shipment. 
There  Is  some  confilct  in  the  testimony  as  to 
the  reason  given  by  De  Wald  ft  Co.  for  such 
refusal,  but  of  this  it  is  sufficient  to  say  that 
there  is  ample  evidence  In  the  record  to  have 
warranted  the  jury  in  finding  that  the  re- 
fusal was  on  account  of  the  delay  in  the 
transportation  over  the  usual  and  expected 
period  of  four  days  from  July  16th,  the  date 
of  the  shipment  from  Cape  CSiarles,  such  de- 
lay affecting  De  Wald  ft  Co.  in  this,  that  the 
market  price  of  potatoes  in  Atlanth  material- 
ly declined  after  the  expiration  of  such  pe- 
riod. 

On  the  refusal  of  De  Wald  ft  Co.  to  accept 
delivery  of  the  potatoes,  the  terminal  com- 
pany <Hi  July  24th  pr(»nptly  wired  the  agent 
of  the  defendant  railroad  company  at  Cape 
Charles  that  the  car  of  potatoes,  giving  its 
number,  "consigned  to  J.  W.  Chandler  had 
been  refused,  and  asking"  that  J.  W.  Chand- 
ler "advise  disposition."  Meanwhile  the 
plaintiff  had  been  informed  by  his  New  York 
broker,  through  whom  the  sale  of  the  potatoes 
had  been  made  to  De  Wald  ft  Co.,  of  the  refus- 
al of  the  latter  to  accept  them  on  account  of 
•aid  delay  in  transportation.    Thereupon  the 


R.  CO.  V.  CHANDLER  687 

8.B.) 

r  plaintiff  took  the  matter  up  at  once  (by  wire  it 
is  presumed)  with  De  Wald  ft  Co.,  through  the 
broker,  with  the  view  of  making  an  adjust- 
ment or  reaching  an  understanding  with  Mr. 
De  Wald  by  which  the  latter  would  acc^ 
delivery  of  the  potatoes.  This  was  on  the 
24th.  Later  on  the  same  day  the  agent  of 
the  defendant  railroad  comimny  at  Oape 
Charles,  Mr.  Savage,  having  received  the  tde- 
gram  aforesaid  from  the  terminal  carrier, 
called  the  plaintiff  over  the  telephone  and 
told  him  the  contents  of  the  telegram.  Just 
here  there  is  a  conflict  in  the  testlmcmy  for 
plaintiff  and  that  for  the  railroad  company 
as  to  what  the  plaintiff's  reply  to  this  notifi- 
cation was.  The  plaintiff's  testimony  on  this 
subject  is  as  follows: 

"My  recollection  is  that  I  told  Mr.  Savage 
that  the  car  in  question  would  be  handled;  that 
is,  it  would  be  taken  care  of.  We  can't  al- 
ways give  disposition  the  very  ndnute  they 
ask  disposition,  because  it  is  very  detrimental 
to  do  anything  of  Uiat  kind.  We  do  not  know 
that  it  is  refused  until  we  are  notified,  and  we 
have  to  make  other  arrangements.  Q.  Is  it 
or  not  along  about  this  time  a  very  busy  sea- 
son with  you,  not  only  this  year,  but  in  1917? 
A.  Yes,  sir.** 

Mr.  Savage  testifies  that  in  reply  to  bis 
said  notification  over  the  telephone  of  the 
ccmtents  of  said  telegram  the  plaintiff  said 
that  "the  car  [of  potatoes]  had  been  disposed 
of."  Mr.  Savage  still  later  in  the  day  ob 
the  24tli  wired  the  terminal  carrier  in  Atlan- 
ta that  the  plaintiff  said  that  "the  car  [of 
potatoes]  had  been  dlEfposed  of." 

The  terminal  carrier  on  the  25th  wired  the 
agent  at  Cape  Charles,  Mr.  Savage,  that  the 
car  of  potatoes  (giving  its  number)  "has  not 
been  disposed  of.  Should  be  handled  im» 
mediately."  After  4:56  that  afternoon  Mr. 
Savage  saw  the  plaintiff  in  person  at  Cape 
Charles  and  informed  him  of  the  contents  of 
this  second  telegram.  Here  again  there  is  a 
confilct  in  the  testimony  as  to  what  reply  the 
plaintiff  gave  on  the  subject  of  the  dispoei- 
ticm  tof  be  made  of  the  car  of  potatoes.  Mr. 
Savage  testifies  that  plaintiff  told  him  in 
reply  to  the  second  telegram  precisely  what 
he  (Savage)  wired  back  to  the  terminal  car- 
rier, and  that  was  this: 

"Shipper  daims  consignee  refusing  shipment 
account  of  some  one  advising  car  forwarded 
July  18th,  while  it  actually  left  here  July  16tb; 
declines  to  give  disposition." 

The  plaintiff's  testimony  on  this  subject  Is 
as  follows: 

"Q.  You  have  heard  Mr.  Savage's  testimony 
as  to  what  to(^  place  on  the  25th;  what  is 
your  recollection  of  what  took  place  at  Cape 
Charles? 

"A.  BCy  information  was  that  the  transporta- 
tion company  had  told  Mr.  De  Wald  that  that 
car  was  not  shipped  until  the  18th,  and  I  told 
Mr.  Savage,  if  the  transportation  company 
had  made  that  statement^  the  car  was  shipped 
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on  the  16di,  and  vntiH  I  knew  better  I  tefiued 
to  giye  disposition  of  it 

"Q.  Mr.  Chandler,  did  yon  abandon  the  car, 
or  giye  it  up  for  the  railroad  company  to  han- 
dle? 

"A.  No. 

'*Q.  Did  yon  notify  Mr.  Savage  or  any  one  to 
that  effect? 

"A.  No.    •    •    • 

"Q.  I  believe  yon  testified  that  yon  were  han- 
dling this  car  as  rapidly  as  yon  conld  after  yon 
got  notice  of  it? 

'A.  Yes.  sir." 


4< 


As  the  result  of  the  negotiations  set  on  foot 
us  aforesaid  by  the  plaintiff  on  the  24th  with 
De  Wald  &  Co.  through  the  plaintiff's  broker, 
the  plaintiff  subsequently  (veithin  what  time 
precisely  does  not  appear  from  the  record) 
reached  ''a  satisfactory  understanding  with 
Mr.  De  Wald,**  as  the  plaintiff  testifies,  by 
which  De  Wald  ft  Co.  agreed  to  take  the  po- 
tatoes and  called  for  them,  but  they  were 
not  and  could  not  be  delivered  to  him  be- 
cause of  the  f (blowing  fact,  namely:  The 
terminal  carrier  on  July  28th  turned  over  the 
car  of  potatoes  to  McCullough  Bros.,  potato 
dealers  in  Atlanta,  for  sale,  who  promptly 
thereafter  sold  them  on  the  market  in  At- 
lanta. 

The  plaintiff  in  his  testimony  states  that 
he  could  not  say  whether,  under  the  arrange- 
ment made  with  De  Wald  ft  Ca  aforesaid, 
as  a  result  of  the  negotiations  set  on  foot  by 
the  plaintiff  on  July  24th,  he  would  or  would 
not  have  gotten  the  full  amount  of  1897.90. 

The  i)otatoes  sold  on  the  market  as  just 
stated  for  $508.60,  after  deducting  the  com- 
missions of  McCullough  Bros,  of  $57.40  and 
$8  for  labor  in  assorting  th»Q.  This  amount 
was  received  by  the  terminal  carrier,  from 
which  the  latter  deducted  freight  charges 
and  demurrage,  leaving  $812.18,  net  balance 
in  hand..  No  part  of  this  has  ever  been  paid 
to  the  plaintiff  or  offered  to  be  paid. 

The  uncontradicted  testimony  for  the 
plaintiff  is  to  the  effect  that  but  for  the  delay 
in  transportation  aforesaid  he  would  have 
received  said  $887.90  for  the  potatoes  as  of 
July  17,  1917. 

The  following  letter  of  the  claim  agent  of 
the  said  terminal  carrier  is  In  evidence: 

''Seaboard  Air  Line  Railway  Company. 

"Portsmouth,  Va.,  August  28th,  1917. 

"CL— 25528. 

"Mr.  J.  W.  Chandler,  Exmore,  Va.— Dear 
Sir:  I  have  before  me  your  letter  of  August 
18th  to  our  Agent  at  Atlanta,  6a.,  regarding 
DI&W  car  3^85,  loaded  with  potatoes,  con- 
signed to  you  to  be  delivered  to  G.  A.  De  Wald, 
on  written  order,  in  which  you  daim  that  Mr. 
De  Wald  called  for  his  car  of  potatoes,  and 
same  had  been  delivered  to  McCullough  Bros., 
beg  to  advise  that  the  car  arrived  at  destina- 
tion en  July  22d,  and  Mr.  De  Wald  was  notified 
iiy  phone;  same  was  refused  by  him  on  July 
24th,  at  noon,  claiming  delay  in  transit,  and 
stating  that  shipment  was  rooted  6a.  By.  We 
immediately    handled    with    the   agent  of   the 


NYPftNRR.,  at  Cape  Charles,  Ya.,  and  wrote 
you  direct  requesting  disposition,  before  dispos- 
al orders  could  be  obtained,  then  shipment  be- 
gan to  deteriorate  and  I  found  it  necessary  to 
turn  over  to  McCullough  Bros,  for  handling,  in 
order  that  the  shipment  might  not  become 
worthless,  and  same  was  sold  for  $312.18  net, 
for  which  we  will  entertain  daim.** 

The  railroad  company  introduced  evidence 
tracing  shipment  in  question  while  on  its 
line,  showing  delivery  to  the  Belt  line,  at 
Planers  Point,  for  the  said  terminal  carried, 
on  July  17th  at  noon,  which  evidence  tended 
to  show  that  there  was  no  unreasonable  delay 
in  transportation  up  to  that  time.  But  it 
introduced  no  evidence  wbateTer*  and  there  la 
none  in  the  record,  explaining  the  subsequent 
unusual  delay  in  the  transportation.  Ab 
afdresaid,  the  car  of  potatoes  arrived  on  the 
yard  of  the  terminal  carrier  within  five  miles 
of  Atlanta  at  6 :30  a.  m.  of  July  22d.  The 
car  had  then  been  delayed  in  transit  approx- 
imately two  days  longer  than  the  usual  peri- 
od required  therefor  aforesaid,  and  approxi- 
mately two  days  longer  than  the  subsequent 
shipment  which  plaintiff  made  to  the  same 
place  from  Cape  Charles  on  July  17th  as 
aforesaid.  There  Is  no  evidence  introduced 
by  the  railroad  company  or  in  the  record  ex- 
plaining this  delay.  It  appears  in  evidence 
that  July  22d  was  Sunday*  but  there  is  no 
evidence  that  such  freight  was  not  enstoma- 
rily  moved  on  Sunday ;  and  there  is  no  evi- 
dence explaining  why  the  abipment  was  not 
moved  on  to  the  delivery  station  in  Atlanta 
during  the  day  of  Monday  the  23d  instead  of 
being  delayed  there,  as  it  was,  until  the  move- 
ment of  the  car  that  night  or  "the  morning 
of  the  24th  prior  to  7 :30  a.  m."  to  the  deliv- 
ery station.  And  the  further  delay  in  not 
notifying  De  Wald  ft  Co.  of  the  arrival  of 
the  shipment  until  noon  of  the  24th  ia  in  no 
way  explained.  The  unexplained  delay  in 
the  transportation  therefore  was  four  days 
beyond  the  usual  time  required 'therefor  at 
that  time. 

There  is  no  evidence  tending  to  show  that 
the  potatoes  were  damaged  or  in  any  way  in- 
jured physically  by  the  delay  in  transiKHrta- 
tion  up  to  noon  of  the  24th  of  July.  Nor, 
indeed,  is  there  any  evidence  wliatever  that 
they  were  at  all  in  a  damaged  or  injured 
physical  condition  at  the  time  they  were  sold 
by  the  terminal  carrier,  as  aforesaid,  im- 
mediately following  the  28th  of  July.  There 
la  the  statement,  contained  in  the  aforesaid 
letter  of  the  daim  agent  at  Portsmouth,  Ya.. 
of  the  terminal  company  of  August  28tb 
which  says  that  "before  disposal  orders  oould 
be  obtained  then  shipment  began  to  deterio- 
rate," etc.  But  this  agent  could  have  had  no 
personal  knowledge  of  audi  deterioration. 
Mr.  McCullough,  of  the  firm  of  McCuUoogb 
Bros.,  who  sold  the  potatoes  as  aforesaid, 
testified  as  a  witness  for  the  railroad  com- 
pany, and  he  does  not  say  or  indicate  in  any 
part  of  .his  testimony  that  the  potatoes  were 
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in  a  damaged  mr  injured  condition  wben  sold. 
On  the  contrary,  on  being  asked  wbat  was 
tbe  reason  for  the  general  decline  in  the  mar- 
ket price  of  potatoes  **from  and  after  July 
22d  or  28d,"  he  said,  ''Well,  just  the  extra 
supply  of  potatoes  on  the  market  and  the 
gener&l  decrease  all  oyer  the  country ;  Geor- 
gia potatoes  were  coming  freely  in  at  that 
time/'  leaving  as  a  reasonable  inference  to 
be  drawn  from  his  testimony  that  the  re* 
duced  price  he  had  just  testified  he  obtained 
for  the  shipment  of  potatoes  in  question  was 
due  solely  to  the  decline  in  the  market  price 
by  the  time  he  sold  them.  And  no  other  wit- 
ness testified  that  the  potatoes  were  physi- 
cally injured  or  damaged  up  to  the  time  they 
were  thus  sold. 

The  testimony  for  defendant  shows  that 
the  market  price  in  Atlanta  of  such  potatoes 
as  those  of  the  shipment  in  Questi(«  was  ^ 
to  ^0.25  per  barrel  up  to  and  including  July 
20,  1917,  $6  to  ^.25  per  barrel  on  July  2l8t 
and  2dd,  and  $5  to  $5.50  on  July  24th;  that 
there  was  a  general  decline  in  such  market 
price  after  July  22d  or  23d,  but  no  figures 
are  given  in  the  eyidence  of  such  prices  after 
July  24th,  except  that  it  appears  from  the 
gross  price  obtained  by  McCulloogh  Bros, 
immediately  following  July  28th  for  the  219 
barrels  of  plaintiff's  potatoes  as  aforesaid 
were  $508.60  and  $57.40  and  $8=$574,.  or 
$2.62  per  barrel. 

Jas.  G.  Martin,  of  Norfolk,  for  plaintiff 
In  error. 

Mapp  &  Mapp,  of  Accomac,  for  defendant 
in  error. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, d^ivered  the  following  opinion  of  the 
court: 

The  Questions  presented  for  our  decision 
by  the  assignments  of  error  will  be  disposed 
of  in  their  order  as  stated  below. 

CI]  1*  Are  the  instructions  referred  to  in 
the  statement  preceding  this  opinion,,  which 
were  not  certified  by  the  Judge  of  the  trial 
court  within  the  period  of  60  days  fixed  by 
statute  (Acts  1916,  p.  722,  now  Code  1919,  % 
6252),  a  part  of  the  record  before  us  in  this 
case? 

This  question  must  be  answered  in  the 
negative. 

The  instructions  are  no  part  of  the  record 
in  an  action  at  law  unless  made  so  by  bill 
of  exceptions  or  certificate  in  accordance 
with  the  statutory  requirements  on  that  sub- 
ject    Acts  1916,  p.  722,  now  Code  1919,  | 

6252,  or  Acts  1916,  p.  708,  now  Code  1919,  8 

6253.  Section  6341  of  the  Code  of  1919,  un- 
der which  the  instructions  in  question  were 
certified,  has  reference  only  to  what  is 
already  a  part  of  the  record,  and  merely  au- 
thorizes selections  from  the  record  as  already 
completed.  It  does  not  authorize  any  addi- 
tions to  the  record.  Barlusdale  v.  Parker,  87 
Va.  J41,  12  S.  B.  344. 
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[2]  2.  Is  the ,  loss  and  consequential  dam- 
age which  the  plaintiff  has  suffered  of  the 
whole  of  the  value  of  his  goods  by  reason  of 
his  loss  of  the  sale  of  them  which  he  had 
made  at  a  stipulated  price  caused  by  negli- 
gent delay  in  the  transportation,  followed  by 
the  subsequent  conversion  of  the  goods  by 
the  wrongful  sale  of  them  by  the  terminal 
carrier,  within  the  oi)eration  of  the  "Car- 
mack  Amendment,"  which  makes  the  initial 
carrier  who  receives  goods  for  Interstate 
transportation  liable  '*for  any  loss,  damage 
or  injury  to  such  property,  caused  by  ft  or 
by  any  common  carrier  •  ♦  •  to  which 
such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may 
pass"?  U.  S.  Comp.  St  {  8604a.  (The  ques- 
tion assumes  for  the  present  that  the  delay 
was  negligent,  and  that  the  conversion  was 
wrongful.) 

This  question  must  be  answered  in  the  af- 
firmative. 

Indeed,  such  question  is  expressly  decided 
in  this  state  by  the  case  of  Norfolk  Truck- 
ers' Ex.  V.  Norfolk  Co.,  116  Va.  466,  82  S. 
E.  92.  There,  as  in  the  instant  case,  the  ac- 
tion, was  for  the  loss  suffered  by  the  plain- 
tiff of  the  whole  of  the  value  of  his  goods, 
by  reason  of  his  loss  of  sale  of  the  goods, 
which  he  had  made  at  a  stipulated  price, 
caused  by  the  negligent  delay  in  the  trans- 
poriation,  followed  by  the  subsequent  wrong- 
ful sale  of  the  goods  by  the  terminal  Car- 
rier. In  the  opinion  of  this  court  in  that 
case,  delivered  by  Judge  Harrison,  in  refer- 
ence to  the  Carmack  Amendment  and  its  ap- 
plicaticm  to  such  case,  this  is  said: 

''We  are  of  opmion  that  the  amendment, 
which  makes  the  initial  carrier  responsible  for 
'losB  or  damage  or  injury  to  goods,'  is  broad 
enough  to  cover  a  case  of  damage  to  the  ship- 
per by  reason  ol  delay.  It  would  be  a  nar- 
row construction  of  the  s^tute  to  confine  its 
opera^tion  to  the  actual  loss  of  goods,  or  to 
their  physical  injury.  The  wrong  for  whidi  the 
statute  undertook  to  give  a  remedy  was  that 
done  the  shipper,  and  if  the  shipper  has  suf- 
fered loss  by  reason  of  the  negligent  or  un- 
reasonable delay  of  the  carrier  in  the  per- 
formance of  its  contract;  it  is  Just  the  same  as 
though  the  loss  had  resoltecl  from  a  physical 
injury  to  the  goods  or  f rosn  the  actual  loss  or 
disappearance  of  specific  articles." 

[3]  As  said  in  10  C.  J.  (  404,  A,  pp.  2S4, 
285: 

**  ♦  ♦  •  If  damage  results  from  failure, 
without  good  excuse,  to  deliver  the  goods  at 
their  destination  within  a  reasonable  time,  the 
carrier  is  liable  for  such  damage.  *  *  • 
When  a  carrier  undertakes  to  convey  goods, 
the  law  implies  a  contract  that  they  shall  be  de- 
livered at  destination  within  a  reasonable  time, 
in  the  absence  of  any  special  agreement  as  to 
the  time  of  delivery.  This  duty,  it  is  said,  is 
as  obligatory  as  the  duty  to  deliver  safely. 
And  the  principle  applies  although  there  is  a 
written  contract  for  the  shipment  which  oon- 
tains  no  stipulatioa  as  to  the  time  within  which 
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the  goods  are  to  be  delivered.  The  law  will 
nevertheless  imply  an  understanding  to  carry 
within  a  reasonable  time.*' 

[4]  Where,  as  in  the  Norfolk  Trucker's  Ex. 
Case  and  in  the  instant  case,  delay  in  the 
transportation  has  caused  the  loss  of  a  sale 
at  a  stipulated  price,  such  delay  Is  the  prox- 
imate cause  of  the  loss  to  the  plaintiff  of  the 
full  value  of  the  goods,  where  the  subsequent 
action  of  the  carrier  in  the  wrongful  sale  of 
the  goods  has  prevented  the  plaintiff  from 
himself  selling  the  goods  on  the  marlset  or 
taking  any  other  steps  to  minimize  the  dam- 
age which  he  has  suffered.  It  is  true,  with 
respect  to  the  elements  and  measure  of  dam- 
ages in  actions  involving  the  liability  of  car- 
riers for  delay  in  the  delivery  of  goods,  as 
said  in  10  C.  J.  §  4446,  pp.  307,  308,  dted 
and  relied  on  for  the  railroad  company: 

"Ordinarily"  the  measure  of  damages  is  "not 
the  value  of  the  goods.  •  •  •  Delay  in  de- 
livery of  the  goods,  even  though  it  is  such  as 
to  render  the  carrier  liable,  does  not  consti- 
tute conversion,  and  the  person  entitled  to  the 
goods  cannot  on -that  account  refuse  to  re- 
ceive them  and  sue  for  the  full  value.  The 
measure  of  damages  is  not  the  full  value,  since 
the  bailor  still  retains  the  ownership,  but  the 
loss  proximately  caused  by  the  delay.  The  car- 
rier's liability  is  to  compensate  for  the  damages 
growing  out  of  the  delay,  and  not  for  loss;  and 
the  remedy  of  the  party  entitled  to  the  goods 
is  to  sue  for  the  damages  he  has  sustained  by 
reason  of  the  delay.  The  rule  proceeds  on  the 
theory  that  a  party  injured  by  the  breach  of  a 
contract  by  another  should  take  all  reasonable 
steps  to  minimize  the  damage  he  will  suffer." 

But  thi«  is  where  there  is  the  delay  re- 
ferred to  merely,  and  the  plaintiff  still  re- 
tains the  ownersliip  and  control  of  the  proiH 
erty,  so  that  it  is  within  Ids  power  to  take 
some  steps,  such  as  aforesaid,  to  minimize 
the  damages.  Manifestly  such  rule  has  no 
application  to  such  a  case  as  that  before  us. 

It  is  urged  in  argument  for  the  railroad 
company  that  in  the  instant  case  the  con- 
signee refused  to  accept  delivery  at  noon  on 
July  24th,  and  that  the  consignor  on  July 
25th  refused  to  give  any  instructions  for 
the  disposition  of  the  goods,  or,  if  the  lat- 
ter be  not  true,  that  certainly  the  consignor 
did  not  give  any  instructions  for  the  di^osi- 
tion  of  the  goods  within  a  reasonable  time 
after  the  24th  of  July,  when  he  was  notified 
of  the  arrival  of  the  goods  in  Atlanta  and 
the  refusal  of  De  Wald  &  Co.  to  accept  de- 
livery of  them,  which  conduct  of  De  Wald  & 
Co.  and  the  plaintiff,  as  is  urged  for  the 
railroad  company,  terminated  the  relation- 
ship of  the  railroad  company  to  the  plain- 
tiff as  that  of  a  carrier  and  reduced  such  re- 
lationship to  that  of  a  warehouseman,  and 
that  the  subsequent  action  of  the  terminal 
carrier  in  selling  the  goods  was  that  of  a 
warehous^nan,  for  which,  even  if  wrongful, 
the  defendant  railroad  company  is  not  lia- 
ble under  the  Carmack  Amendment  <U.  S. 


Comp.  St.  U  8604a,  8604aa)-Hdting  N.  ft  W. 
By.  Co.  V.  Stuart  Draft  Co.,  100  Va.  184,  63 
S.  E.  415;  Hogan  Milling  Co.  v.  Union  Paa 
B.  Co.,  91  Kan.  783,  139  Pac.  397;  Adams  Ehc- 
press  Co.  ▼.  Croninger,  226  U.  S.  491,  506, 
567,  33  Sup.  Ct  148,  57  L.  Ed.  314,  44  L.  B. 
A.  (N.  S.)  257;  Adams  v.  Great  Western  B. 
Co.,  181  Iowa,  1052,  165  N.  W.  367,  L.  B.  A. 
1918B,  622. 

[5]  The  law  is  unquestionably  settled,  as 
ai^ears  from  these  authorities,  that  the  Car- 
mack  Amendment  does  not  make  the  initial 
carrier  liable  for  a  loss  of  or  injury  to  goods 
proximately  caused  by  the  conduct  of  the  suc^ 
ceeding  carrier  while  occupying  the  rela- 
tionship of  warehouseman;  and  if,  in  the 
instant  case,  prior  to  July  28th,  when  pos- 
session of  the  goods  was  delivered  to  an- 
other for  the  sale  of  them,  the  liability  of 
the  railroad  company  as  carrier  had  ceased 
— i.  e.,  its  relationship  to  the  plaintiff  as  car- 
rier had  ceased — and  the  relationship  of  the 
terminal  carrier  to  the  plaintiff  had  become 
that  of  a  warehouseman,  it  is  imquestionably 
true  that  said  amendment  is  not  ai^licable 
to  the  case  in  so  far  as  the  damages  occa- 
sioned the  plaintiff  by  the  sale  of  the  goods 
by  the  terminal  carrier  is  concerned.  In 
such  case  the  chain  between  the  original  neg- 
ligence as  carrier.  In  delaying  the  transporta- 
tion, and  the  total  loss  sustained  by  the  plain- 
tiff, would  be  broken,  and  the  wrongful  con- 
duct of  the  terminal  carrier  in  selling  the 
goods  would  lose  its  character  of  being  a 
mere  incident  to  the  original  wrong  and  be- 
come itself  the  proximate  cause  of  a  part  at 
least  of  the  injury  to  the  plaintiff,  so  that 
the  plaintiff  would  not  be  entitled  to  recover 
in  this  action  the  whole  of  the  damages 
claimed.  But  whether  this  is  sudi  a  case 
depends,  of  course,  upon  whether  the  rela- 
tionship of  carrier  aforesaid  had  terminated 
when  the  possession  of  the  goods  was  deliv- 
ered as  aforesaid  for  sale,  and  that,  there- 
fore, is  the  crucial  question  in  the  case. 

As  said  in  N.  &  W.  By.  Co.  y.  Stuart 
Draft  Co.,  just  referred  to: 

*'It  is  not  infrequently  a  question  of  some 
nicety  to  determine  the  precise  *  *  •  time 
at  which  the  liability  of  a  railroad  company  as 
carrier  ceases  and  that  of  warehouseman  be- 
gins." 

This,  however,  which  is  quoted  with  ai>- 
proval  in  the  opinion  of  this  court  in  the 
case  just  mentioned,  is  said  in  6  Cyc.  455: 

"The  carrier  remains  liable  until  the  goods 
have  reached  their  destination  and  the  con- 
signee has  had  reasonable  opportunity  (involv- 
ing notice  of  arrival  when  such  notice  is  essen- 
tial to  charge  him  with  the  duty  of  taking  the 
goods)  to  receive  the  goods  from  the  carrier, 
and  that,  after  the  expiration  of  such  reason- 
able time,  the  liability  of  the  carrier,  if  the 
goods  remain  in  his  possession,  is  that  of 
warehouseman  only.  The  carrier  is  liable  only 
as  warehouseman  after  the  consignee  has  re- 
fused to  receive  the  goods,  or  while  the  goods 
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are  held  by  the  carrier  at  the  reqneat  and  at 
the  convenience  of  the  consignee. 


f> 


[6]  And  it  myst  be  borne  in  mind  in  the 
instant  case  that  under  the  terms  of  the  bill 
of  lading  the  firm  of  De  Wald  &  Go.  was 
not  the  consignee.  That  firm,  at  the  time 
they  refused  to  accept  delivery,  at  noon  on 
July  24th,  had  no  written  order  from  the 
plaintiff  authorizing  the  delivery  to  them, 
and  hence  It  had  no  authority  to  refuse  to 
accept  the  delivery.  Therefore  the  so-called 
refusal  of  De  Wald  ft  Go.  to  accept  delivery 
was  nothing  more  than  notice  to  the  railroad 
company  that  they  would  not  put  themselves 
in  a  position  to  accept  delivery  by  paying 
for  the  goods,  and  thus  obtain  the  written 
order  aforesaid.  Theretofore  De  Wald  & 
Ck>,t  as  appeared  from  the  bill  of  lading,  was 
merely  a  conditional  consignee.  Thereupon 
the  plaintift  became  the  unconditional  con- 
signee, and  as  such  he  was  entitled  to  notice 
of  the  arrival  of  the  goods,  the  refusal  of  De 
Wald  ft  Co.  to  quali4^  as  coMsignee,  and  a 
reasonable  time  thereai^er  within  which  to 
make  other  disposition  of  the  goods  so  as 
to  have  them  taken  from  the  hands  of  the 
railroad  company.  A  reasonable  delay  in 
delivery  due  to  such  a  cause  must  often 
arise  in  the  transportation  business,  and  this, 
in  reas(m,  and  in  accordance  with  the  sub- 
stance of  the  holding  of  the  authorities  on 
the  subject,  must  be  regarded  as  within  the 
mutual  contemplation  of  the  shipper  and 
carrier  at  the  time  of  the  contract  of  car- 
riage. 

This  brings  us  to  the  next  question  for  our 
decision,  and  that  Is  this: 

3.  Was  the  plaintiff  given  a  reasonable 
time,  between  the  notice  to  him,  on  the 
afternoon  of  July  24th,  of  the  arrival  of  the 
goodfl  at  destination  and  the  refusal  of  the 
conditional  consignee  to  qualify  as  such,  and 
the  delivery  by  the  terminal  carrier  of  the 
goods  to  another,  on  July  28th,  for  sale,  with- 
in which  to  mfake  other  disposition  of  the 
goods? 

This  is  a  question  of  fact  dependent  upon 
all  of  the  facts  and  circumstances  in  evi- 
dence in  the  case.  The  controverted  ques- 
tion of  fact  whether  on  receiving  the  notice 
in  question  the  plaintiff  expressly  notified 
the  railroad  company  "that  the  car  in  ques- 
tion would  be  handled,"  as  the  plaintiff  tes- 
tified he  did,  or  "that  the  car  had  been  dis- 
posed of,**  as  Mr.  Savage,  a.  witness  for  the 
railroad  company,  testified,  is  an  important 
one  in  this  connection.  The  decision  of  this 
fact  involved  in  this  confiict  of  the  testimony 
was  peculiarly  for  the  Jury.  The  same  ie 
true  of  what  occurred  in  the  personal  in- 
terview between  the  plaintiff  and  Mr.  Sav- 
age on  July  25th.  The  questicm  of  fact  there- 
in involved  is  whether  the  plaintiff  by  what 
he  said  to  Mr.  Savage  on  July  26th  can  be 
reascmably  said  to  have  justified  the  railroad 
company  in  receiving  the  impression  that 
the  plaintiff  refused  absolutely  to  give  any 
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instructions  for  other  disx)osition  of  the  ship- 
ment, and  abandoned  it  to  the  railroad  com* 
pany  to  handle  it  Then  there  is  the  state- 
ment in  the  letter  of  August  28th  of  the  daim 
agent  at  Portsmouth  of  the  terminal  car^ 
rier,  saying: 

''We  immediately  handled  with  the  agent  of 
the  NYP&NRR  at  Cape  Charles  and  wrote  you 
direct,  requesting  disposition,  before  disposal 
orders  could  be  obtained,  then  shipment  be- 
gan to  deteriorate  and  I  found  it  necessary 
to  turn  over  to  McCuUough  Bros,  for  handling, 
in  order  that  the  shipment  might  not  become 
worthless    •    •    • '» 

— ^which  tended  to  show  that  the  railroad 
company  never  received  the  impression  that 
the  plaintiff  had  refused  to  give  instructions 
for  disposition,  but  knew  from  what  plain- 
tiff told  Mr.  Savage  on  July  24th  that  he 
was  at  work  endeavoring  to  make  other  dis- 
position which  was  to  be  expected  to  be  made 
as  soon  as  reasonably  possible,  and  that  the 
terminal  carrier  decided  to  sell  the  goods, 
not  because  the  plaintiff  refused  or  failed  to 
give  other  disposition  instructions,  but  be- 
cause of  a  different  reason  altogether,  name- 
ly, because,  as  alleged  in  said  letter,  the 
"shipment  began  to  deteriorate,  and  I  found 
it  necessary  to  turn  over  to  McCullough  Bros, 
for  handling,  in  order  that  the  shipment 
might  not  become  worthless."  This  is  a  self- 
serving  declaration  long  after  the  sale  of  the 
goods.  It  is  not  supported  by  a  scintilla  of 
evidence  in  the  record.  The  witnesses  who 
saw  the  potatoes  in  Atlanta  make  no  mention 
of  any  deterioration  in  them,  and  the  other 
testimony  on  the  subject  which  was  intro- 
duced in  behalf  of  the  railroad  company 
gives  as  the  sole  reason  for  the  low  prices 
of  potatoes  in  Atlanta  after  July  22d  and  28d 
the  general  fall  in  prices,  all  as  set  out  in 
the  etatem^it  preceding  this  opinion.  And 
there  are  other  circumstances,  which  are  set 
out  in  the  statement  just  referred  to,  and 
hence,  need  not  be  repeated  here,  which  tend 
to  show  that  the  railroad  company  did  not 
give  the  plaintiff  the  reasonable  time  in  ques- 
tion, and,  indeed,  did  not  itself  act  upon 
the  supposition  that  it  thad  done  so. 

Moreover,  it  should  be  said  on  this  subject 
that  so  long  as  the  railroad  company  con- 
tinued to  occupy  the  relationship  of  carrier 
to  the  plaintiff,  any  deterioration  in  the 
goods  due  to  the  delay  in  delivery  was  in 
truth  proximately  caused  by  the  negligent 
delay  of  the  carrier,  and  the  carrier  could 
not  sell  the  goods  because  of  such  deteriora- 
tion so  as  to  escape  liability  for  the  result  of 
such  antecedent  delay,  and  its  sale  of  the 
goods  because  of  such  deterioration  could 
only  have  been  in  recognition  of  such  liabil- 
ity and  in  mitigation  of  the  damages.  And 
as  appears  from  said  letter,  in  the  light  of 
the  testimony  in  the  case,  the  sale  was  in 
fact  made  by  the  terminal  carrier  merely  in 
apprehension  of  such  deterioration  and  fos 
the  purpose  of  mitigating  the  damages. 
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[7]  We  are  of  opinion,  therefore,  that  there 
was  ample  evidence  before  the  jury  to  sup- 
port their  yerdlct  in  finding  that  the  reason- 
able time  In  question  was  not  given,  and 
hence  that  the  relationsfiip  of  the  railroad 
company  to  the  plaintiff  still  remained  that 
of  carrier  at  the  time  the  potatoes  were  de- 
livered over  for  sale  as  aforesaid. 

It  follows  from  this  conclusion  that  the 
delay  in  transportation  aforesaid  was  the 
proximate  cause  of  the  loss  and  damage  suf- 
fered by  the  plaintiff,  and  the  railroad  com- 
pany is  liable  therefor  if  the  facts  were  that 
euch  delay  was  due  to  the  negligence  of  the 
railroad  company  or  of  said  terminal  car- 
rier (which  Is  a  conclusion  of  law  if  it  was 
an  unreasonable  delay),  and  that  such  delay 
was  the  occasion  of  the  loss  of  the  sale  to  De 
Wald  &  Ck>. 

This  brings  us  to  the  next  question  before 
us  for  our  decision,  namely: 

[8]  4.  Is  there  sufficient  evidence  in  the 
record  to  support  the  verdict  of  the  Jury, 
which  found,  in  effect,  that  there  was  unrea- 
sonable delay  in  the  transportation  of  the 
goods,  and  that  that  delay  was  the  occasion 
of  the  loss  of  the  sale  by  the  plaintiff  to  De 
Wald  &  Co.,  or  is  that  finding  contrary  to 
the  evidence? 

In  the  case  of  Norfolk  Truckers'  Ex.  ▼. 
Norfolk  Ck>.,  supra,  116  Va.  466,  82  S.  E  92, 
the  transportation  was  from  Herbert's,  Va., 
to  Johnstown,  Pa.  The  shipment  was  delay- 
ed in  transit  eight  days  beyond  the  usual  pe- 
riod required  for  such  transportation.  Such 
delay  in  the  Instant  case  was,  it  is  true,  only 
four  days.  But  otherwise  the  evidence  in  the 
Norfolk  Truckers'  Ex.  Case  was  much  weaker 
than  in  that  now  before  us  to  sustain  the 
verdict  of  the  Jury  for  the  plaintiff. 

[9]  As  said  of  the  transportation  of  inani- 
mate goods  in  10  C.  J.  I  420  (2),  p.  301: 

*****  When  evidence  of  unQtual  delay  is 
adduced,  a  prima  facie  case  of  negligence  is 
made  out,  and  the  burden  then  devolves  on  the 
carrier  to  explain. the  delay  and  to  show  that 
it  arose  from  some  cause  other  than  the  car-, 
rier's  negligence  or  that  of  its  agents  or  serv- 
ants," 

« 

We  deem  it  sufficient  to  say  in  conclusion 
upon  the  subject  under  consideration  that 
the  material  evidence  bearing  thereon  and  the 
lack  of  evidence  adduced  by  the  railroad  com- 
pany in  explanation  of  the  unusual  delay,  at 
least  whne  the  shipment  was  in  the  hands 
of  the  terminal  carrier,  appears  from  the 
statement  preceding  this  opinion;  and  we 
must  hold,  as  we  held  in  the  Norfolk  Truck- 
ers' Ex.  Case,  supra,  116  Va.  at  page  471,  82 
S.  E.  m,  that— 

"In  view  of  the  established  facts  and  the 
reasonable  inferences  to  be  drawn  from  them, 
it  cannot  be  said  that  the  Jury  were  without 
evidence  to  support  their  conclusion  that  there 
had  been  anreasonable  delay  in  the  carriage  and 
delivery  of  the  potatoes,  and  that  snch  delay 
was   the   occasion   of   the    [conditional]    con- 


signee's refusal  to  accept  the  shipment;  nor 
can  it  be  said  that  the  verdict  found  was  a  plain 
deviation  from  light  and  justice." 

There  remains  but  one  other  question  for 
our  decision,  and  that  is  the  following: 

[10]  5.  Is  the  verdict  of  the  Jury  Invalid 
because  it  estimated  the  damages  on  the  basis 
of  the  price  the  plaintiff  was  to  receive  under 
the  contract  of  sale  to  De  Wald  &  Co.,  plus 
the  other  proximate  damage,  c(Hisi8ting  in 
this  case  in  loss  of  Interest,  Instead  of  follow- 
ing the  0eneral  rule  that  the  measure  of 
damages  for  loss  of  the  entire  value  of  goods 
occasiiMied  by  delay  in  the  transportaticxi  of 
them  is  the  market  value  of  the  goods  at  the 
place  of  destination  at  the  time  when  the 
delivery  of  them  should  have  been  made, 
plus  the  other  proximate  damage,  consisting 
In  this  case  in  loss  of  Interest? 

This  question  must  be  answered  in  the  neg- 
ative. 

There  is  the  following  stipulation  in  the 
bill  of  lading  la  the  instant  case,  namely: 

'^he  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  at  the  place 
and  time  of  shipment  under  this  bill  cl  lading, 
including  the  freight  charges,  if  paid.** 

This  value  has  been  construed  by  the  courts 
to  mean  the  invoice  price  at  which  the  goods 
are  sold  at  the  time  and  place  of  shipment, 
with  freight  added  to  the  place  of  destina- 
tion, if  paid.  Kelly  v.  Southern  Railway,  84 
S.  C.  249,  66  S.  n  198,  137  Am.  St  Rep.  842. 

While  such  stipulation  might  not  be  valid 
under  the  Cunftnins  Amendment  of  1915 
(Fed.  Stat  Ann.  1916,  Supp.  pp.  124,  125  [U. 
S.  Oomp.  St  |§  8592,  8604a])  as  against  the 
shipper  where  there  has  been  no  such  sale, 
or  where  such  sale  Is  defeated  by  the  action 
of  the  carrier,  and  it  appears  in  evidence  that 
the  stipulated  value  is  less  than  the  market 
value  at  destination  at  the  time  the  goods 
should  have  there  arrived,  and  the  shipper 
seeks  to  recover  such  market  value,  no  such 
case  is  presented  by  the  record  before  us. 
And  such  stipulation',  with  the  construction 
placed  upon  it  aforesaid,  Is  certainly  valid 
under  the  circumstances  of  the  instant  case, 
for  in  such  case,  in  the  absence  of  any  stipu- 
lation on  the  subject,  the  law  would  fix  the 
same  measure  of  damages. 

As  said  in  10  C.  J.  f  611  (4)  p.  399: 

"Where  goods  are  shipped  in  pursuance  of  a 
sale  thereof  at  a  stipulated  price  which  is 
less  than  the  market  price  at  destination,  dam- 
ages for  loss  or  injury  must  be  estimated  on 
the  basis  of  the  price  to  be  received  under  the 
contract  of  sale.  But,  if  the  price  oontracted 
for  is  greater  than  the  market  valne  at  destina- 
tion, the  estimate  wiU  have  to  be  based  on  the 
market  value,  unless  the  carrier  had  been  noti- 
fied at  the  time  of  the  shipment  of  the  fac( 
that  the  goods  bad  been  sold  for  a  higher  fig- 
ure.'* 

In  the  instant  case  the  stipulated  price  at 
which  the  goods  were  sold  to  De  Wald  &  Ca 
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at  the  time  and  place  of  shipment  was  mndi 
less  than  the  market  price  at  destination 
from  July  16th  to  July  24th,  inclusive;  so 
that  the  market  price  at  destination  when  the 
goods  should  have  arrived  was  greater  than 
the  stipulated  selling  price,  plus  the  freight, 
as  appears  in  evidence. 

The  case  will  be 

Affirmed. 

On  Petition  for  Rehearing. 

[11]  It  is  urged  in  the  petition  for  rehear- 
ing that  the  court  has  not  given  legal  effect 
to  the  clause  in  the  bill  of  lading  involved  in 
the  case  which  Is  as  follows: 

"Property  not  removed  by  the  party  entitled 
to  receive  it  within  forty-eight  hours  (exclusive 
of  legal  holidays)  after  notice  of  its  arrival 
has  been  duly  sent  or  given  may  be  kept  in  car, 
depot,  or  place  of  delivery  of  the  carrier,  or 
warehouseman,  subject  to  a  reasonable  charge 
for  storage  and  to  carrier's  responsibility  as 
warehouseman  only."   (Italics  supplied.) 

It  is  argued  that  this  identical  proyisl<m 
in  a  bill  of  lading  was  held  valid  and  binding 
in  the  case  of  Southern  Railway  C5o.  v.  Pres- 
cott,  240  U.  S.  632,  36  Sup.  Ct  469,  60  L.  Ed. 
836,  and  that  therefore  it  should  be  held  by 
us  as  fixing  the  character  of  the  liability  of 
the  terminal  carrier  in  this  case  as  that  of  a 
warehouseman  after  the  expiration  of  48 
hours  after  both  (handler  and  De  Wald  were 
notified  of  the  arrival  of  the  goods  at  destina- 
tion. And  the  discussion  by  the  Interstate 
Commerce  Commission,  in  the  Matter  of  Bills 
of  Lading,  decided  April  14,  1919,  52  Intent. 
Com.  Gom'n  R.,  671,  at  pages  696,  700,  701, 
and  712,  is  also  relied  upon.  But  neither  the 
Supreme  Court  decision  nor  the  discussion  of 
the  Interstate  Commerce  Commission  refer- 
red to  sustains  the  position  that  the  clause 
in  the  bill  of  lading  in  question  is  applicable 
or  binding  in  cases  of  interstate  shipments, 
when  the  relationship  of  shipper  and  carrier 
has  not  been  terminated  by  the  expiration 
of  a  reasonable  time  for  the  removal  of  the 
goods  after  the  giving  of  the  notice  to  the 
party  entitled  to  receive  them. 

In  the  Prescott  Case  it  developed  in  evi- 
dence on  the  trial  that  the  consignee  accepted 
the  goods,  took  away  a  portion  of  them,  and 
left  the  residue  merely  for  his  convenience 
until  he  could  call  for  them,  and,  as  stated  in 
the  opinion  of  the  court: 

''At  the  close  of  the  testimony  the  plaintiff 
withdrew  his  causes  of  action  against  tiie  de- 
fendant as  a  common  carrier  *  *  '*  and  the 
case  went  to  the  jury  solely  with  respect  to  the 
liability  of  the  defendant  as  warehouseman." 

The  loss  in  the  case  was  occasioned  by  fire 
while  the  goods  remained  in  the  custody  of 
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the  railroad  company  in  the  admitted  capac* 
ity  of  warehousouan.  And,  as  clearly  ap- 
pears from  the  opinion  of  the  court  in  the 
Prescott  Case,  and  from  what  is  said  with 
respect  to  that  case  and  other  cases  by  the 
Interstate  Commerce  Commission  in  its  re- 
port in  the  Matter  of  Bills  of  Lading,  52  In- 
terst.  Com.  (3om*n.  R.  at  pages  696  to  700,  in- 
clusive (referred  to  at  page  712),  the  Prescott 
Case  has  not  changed  the  established  rule 
that  when  the  goods  are  not  accepted,  the  li- 
ability of  the  carrier,  as  carrier,  under  the 
Carmack  Amendment,  does  not  cease  until 
the  expiration  of  a  reasonable  time  for  the 
removal  of  the  goods  after  the  giving  of  the 
notice  to  the  party  entitled  to  receive  them. 
And  the  Interstate  Ck>mmerce  Commission  in 
its  said  report  unquestionably  recognizes  that 
such  rule  was  in  force  as  late  as  April  14, 
1919,  unailected  by  the  clause  in  bills  of  lad- 
ing which  is  drawn  in  question  in  the  case 
before  us,  notwithstanding  the  Prescott  Case, 
which  is  expressly  referred  to  and  discussed 
in  such  report. 

Moreover,  the  Carmack  Amendment,  as 
amended  by  the  first  Cummins  Amendment, 
which  latter  was  approved  March  4,  1915, 
and  was  in  force  when  the  cause  of  action  in 
the  instant  case  arose,  expressly  provides 
that  the  liability  of  the  carrier,  as  carrier, 
imposed  by  the  statute,  should  exist — 

''notwithstanding  any  limitation  of  liability 
•  •  •  in  any  •  ♦  •  receipt  or  bill  of  lad- 
ing, or  in  •  •  •  any  tariff  filed  with  the 
Interstate  Commerce  Commdssion;  and  any 
such  limitation,  without  respect  to  the  manner 
or  foim  in  which  it  is  sought  to  be  made,  is- 
hereuy  declared  to  be  unlawful  and  void.' 


ff 


Therefore,  even  If  the  clause  in  the  bill  of 
lading  in  question  were  to  be  construed  as 
attempting  to  fix  the  arbitrary  limit  of  time 
therein  mentioned  as  the  time  within  which 
the  relationship  of  shipper  and  carrier  may 
oe  terminated  by  the  i^tice  prescribed  there- 
in, it  would  be  void,  under  the  provision  of 
the  statute  just  quoted,  in  all  cases  in  which, 
under  the  facts  of  the  particular  case,  such 
time  is  found  not  to  be  the  reasonable  time 
aforesaid. 

There  is  but  one  other  ground  f<Hr  a  rehear- 
ing urged  in  the  petition  therefor,  and  that  is 
to  the  effect  that  the  distinction  made  in  the 
original  opinion  between  the  bill  of  lading 
involved  in  the  case  and  an  ordinary  order 
notifj^  bill  of  lading  is  unsound.  The  distinc- 
tion referred  to  is,  as  we  think,  a  sound  dis- 
tinction as  bearing  upon  the  ascertainment  of 
"the  party  entitled  to  receive*'  the  goods  as 
consignee.  No  reason  is  su^^ested  why  we 
should  consider  our  conclusion  unsound  on 
that  subject,  and  we  see  none. 

The  petition  for  rehearing  will  therefore  be 

Refused. 
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SMITH  V.  WITHROW. 

(Supreme  Court  of  Appeals  of  Virginia.    April 

6,  1921.) 

1.  Appeal  and  error  ^=s>525(l),  528(4)  — In- 
struction or  affidavits  must  be  included  in  the 
record,  to  he  available  on  appeal. 

Matters,  such  as  instructions  or  affidavits 
used  on  new  trial,  if  sought  to  be  availed  of  on 
appeal,  must  be  made  parts  of  the  record  by 
proper  bills  of  exceptions. 

2.  Appeal  and  error  ^ss>933 (5)— Presumed  that 
affidavits  not  In  record  on  which  new  trial 
was  ordered  were  sufficient 

In  the  absence  of  affidavits  on  which  the 
trial  court  relied  in  setting  aside  the  jury's 
verdict,  this  court  must  presume  that  the  ver- 
dict was  properly  Set  aside,  and  where  the 
plaintiff  tendered  no  evidence  on  the  second 
trial  the  final  judgment  of  the  court  therein 
must  oe  affirmed. 

3.  Appeal  and  error  ^=>706 (3)— Matter  de- 
pending on  affidavits  cannot  be  reviewed  in 
their  absence. 

A  complaint  that  a  verdict  on  a  first  trial 
should  not  have  been  set  aside,  save  as  to  the 
recovery  for  personal  injuries  to  which  the 
affidavits  for  new  trial  related,  cannot  be  re- 
viewed, in  the  absence  of  such  affidavits. 

Error  to  Circuit  Ck>urt  of  City  of  Newport 
News. 

Action  by  Q.  W.  Smith  against  C.  S.  With- 
row.  Verdict  for  plaintiff,  motion  for  new 
trial  sustained,  judgment  on  second  trial 
for  tlie  defendant,  and  the  plaintiff  brings 
error.    AflSrroed. 

T.  J.  Christian,  of  Newport  News,  for 
plaintiff  in  error. 

Lett  &  Biassie,  of  Newport  News,  for  de- 
fendant in  error. 

SAUNDERS,  J.  The  fbllowing  facts  are 
revealed  by  the  record  ^in  this  case: 

The  plaintiff  in  error,  an  old  man  named 
Smith,  owns  a  small  truck  farm  a  few  miles 
north  of  the  city  of  Newport  News.  Return- 
ing to  his  farm  from  that  dty  on  the  night 
of  May  17,  1919,  accompanied  by  his  wife, 
and  driving  slowly  on  the  right-hand  side 
of  the  road,  he  was  ran  into  from  the  rear 
by  an  automobile  belonging  to  Claude  S. 
Wlthrow,  the  defendant  in  error.  Here- 
inafter the  parties  will  be  referred  to,  re- 
spectively, as  the  plaintiff  and  the  defendant 

The  impact  of  the  automobile  knocked 
Smith  out  of  his  wagon,  injured  his  horse,  so 
that  he  died  in  a  few  days,  and  damaged  the 
vehicle.  After  making  some  Ineffectual  ef- 
forts to  effect  a  settlement  with  the  owner 
of  the  car,  Smith  brought  an  action  of  tres- 
pass against  the  latter  in  the  circuit  court 
of  the  city  of  Newport  News  for  personal 
injuries  received  and  damage  to  his  proper- 
ty, and  secured  a  verdict  for  $500. 


The  defendant  moved  to  set  the  verdict 
aside  on  the  ground  that  it  was  contrary  t» 
the  law  and  the  evidence,  and  on  the  fur- 
ther ground  of  after-discovered  evidence. 
The  court  overruled  the  motion  on  the  first 
ground,  and  deferred  the  disposition  of  the 
motion  on  the  second  ground  until  the  fol- 
lowing day.  On  that  day  the  defendant  ten- 
dered four  afildavits  in  support  of  his  mo- 
tion last  made.  These  affidavits  were  re- 
ceived and  ordered  to  be  filed.  Thereupon, 
after  argument,  the  court  sustained  the  de- 
fendant's motion  on  the  ground  last  above 
stated,  set  aside  the  verdict,  and  ordered  a 
new  trial.  To  this  action  of  the  court  the 
plaintiff  excepted. 

The  case  was  called  for  trial  at  the  Jan- 
uary term,  1920,  of  the  circuit  court,  and, 
the  plaintiff  declining  to  introduce  any  evi- 
dence, it  was  considered  by  the  court  that 
the— 

"plaintiff  should  take  nothing  by  his  writ,  and 
that  thfe  defendant  should  go  thereof  without 
day." 

The  plaintiff  applied  for  and  secured  a 
writ  of  error  and  supersedeas  from  one  of 
the  Judges  of  this  court. 

[1]  The  evidence  submitted  on  the  first 
trial  of  the  case  was  duly  put  in  the  rec- 
ord by  a  proper  bill  of  exceptions;  but  the 
plaintiff  failed  to  make  the  affidavits  tender- 
ed by  the  defendant  a  part  of  the  record. 
Plaintiff's  bill  of  exception  No.  2,  erroneous- 
ly referred  to  in  the  record  as  defendant's 
bill,  merely  excepts  to  the  action  of  the  court 
in  setting  aside  the  verdict,  and  prays  that 
his  bill  of  exceptions  may  be  signed,  sealed^ 
etc.  Of  course,  matter  such  as  instructions, 
or  affidavits,  if  sought  to  be  availed  of  Id 
this  court,  must  be  made  parts  of  the  rec- 
ord by  proper  bills  of  exception.  There  is 
no  need  to  cite  authority  for  this  pronounce- 
ment, but  a  very  recent  case  to  this  effect 
is  N.  Y.,  P.  A  N.  R.  Co.  v.  Chandler,  106  S. 
E.  684. 

[2]  In  the  absence  of  the  affidavits  upoxv 
which  the  trial  court  relied  when  it  set  aaide- 
the  verdict  of  the  jury,  this  court  must  pre- 
sume that  such  action  was  correct,  and  the 
verdict  properly  set  aside.  That  being  so, 
and  the  plaintiff  tendering  no  evidence  on 
the  second  trial,  the  final  judgment  of  the 
court  recited  supra  was  unescnpable. 

[31  The  plaintiff  complains  that  the  Ter- 
dict  on  the  first  trial  should  not  have  been- 
set  aside,  save  as  to  the  recovery  for  the 
personal  injuries  to  which  the  affidavits  re- 
lated; but  determination  of  this  contention 
would  require  an  inspection  of  the  affidavits. 
These  affidavits,  as  stated  supra,  are  not 
before  this  court  Hence,  in  respect  of  the 
above  contention,  this  court  must  presume 
that  the  defendant's  affidavits  supported  the 
action  of  the  trial  court,  and  that  its  judg« 
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xnent  setting  aside  the  verdict  generally  was 
fully  justified. 

In  the  state  of  the  record,  and  the  situa- 
tion cannot  be  rectified  by  any  present  ac- 
tion on  the  part  of  this  or  the  trial  court, 
nothing  remains  save  to  affirm  the  judgment 
complained  of,  which  is  accordingly  done, 

Affiimed* 

(129  Va.  640) 

GREAT  ATLAI^TIC  &  PACIFIC  TEA  CO.  V. 

COFER. 


Its  ^  n    ^    M  A         1      *TTi  ^^'^      A«-:i    "*  ^^^  mind  of  a  person  of  ordinary  care  and 

(Supreme  Court  <>«  Appals  of  Vh-gima.    Apnl    p^dence  as  to  the  existence  of  such  fact,  and 

6,  iwa.)  which  would  naturally  cause  him  to  pause  and 


1.  Landlord  and  tenant  ^=»53(2)  —  Lessee's 
rights  not  affeoted  by  erroneous  aoknowiedg- 

ment  of  receipt  of  subsequently  returned  oheok 
for  rent. 

A  lessee's  rights  under  lease  as  against  in- 
nocent purchaser  were  not  affected  by  the  er- 
roneous acknowledgment  of  receipt  of  lessee's 
subsequently  returned  check  by  employee  of 
purchaser's  agent  who  had  been  instructed  not 
to  accept  check  from  lessee  for  rent. 

2.  Landlord  and  tenant  ^=953(2)— Lease  for 
two-year  term  with  option  to  renew  held  for 
a  term  of  more  than  five  years  required  to 
be  reoorded. 

A  lease  for  a  term  of  two  years  and  one 
month,  giving  lessee  the  option  to  four  suc- 
•cessive  renewals  of  the  lease  each  for  a  term 
of  one  year,  held  a  "contract  of  a  term  of  more 
than  five  years,"  within  Code  1901,  |§  2463, 
2465,  making  such  a  contract  void  as  to  pur- 
chasers for  a  valuable  consideration  without 
notice,  unless  recorded. 

3.  Landlord  and  tenant  ^=s>53(2)— Purchaser's 
acceptance  of  rent  without  knowledge  ef  right 
to  renew  not  ratlfloation  of  renewal  contract. 

Acceptance  by  lessor's  grantee  of  rent  from 
lessee  with  Imowledge  that  lease  provided  for 
a  term  of  two  years  and  one  month,  but  with- 
out knowledge  of  lessee's  option  to  renew,  did 
not  constitute  a  ratification  of  the  provisions  of 
lease  as  to  a  right  to  renew. 

4.  Landlord  and  tenant  e=»24(l)— Validity  of 
lease  not  affected  by  Invalid  covenant  for  re- 
newal. 

A  lease  for  a  term  of  two  years  and  one 
month  with  the  privilege  to  lessee  of  four  suc- 
•cessive  renewals  each  for  a  period  of  one  year, 
though  void  as  to  innocent  purchaser  because 
unrecorded  under  Code  1904,  {§  2463,  2465, 
making  land  contract  for  term  of  five  years 
void  as  against  purchaser  for  value  without 
notice;  in  that  the  privilege  of  renewal  made  it 
A  contract  for  term  of  more  than  ^re  years,  was 
valid  in  so  far  as  the  original  term  of  two  years 
and  one  month  was  concerned,  since  a  covenant 
for  renewal  may  be  void  without  impairing  the 
•original  term. 

5.  Landlord  and  tenant  <9=929l(l6)^Whether 
purchaser  had  knowledge  putting  him  on  In- 
quiry a»  to  contents  of  lease  held  for  Jury. 

In  unlawful  detainer  action  by  lessor's  gran- 
tee who   claimed  to  have  purchased   without 


knowledge  of  the  provisions  of  lease  giving 
lessee  the  privilege  of  renewal,  question  of 
whether  grantee,  when  he  purchased  the  prop- 
erty, had  knowledge  of  such  fact  as  would  have 
put  a  reasonaUy  prudent  man  on  inquiry  as  to 
the  contents  of  the  lease,  held  for  the  jury. 

6.  Vendor  and  purchaser  ^si:»229(i)^Purohas- 
er  chargeable  with  fact  which  inquiry  prompt- 
ed by  knowledge  of  facts  would  have  neces- 
sarily revealed. 

Purchaser  to  be  charged  with  notice  of  a 
fact  must  have  knowledge  of  facts  and  circum- 
stances naturally  calculated  to  ezdte  suspicion 


naturally  cause  hmi  to  pause 
make  an  inquiry  which  would  necessarily  have 
resulted  in  the  discovery  of  the  fact. 

Sims,  J.,  dissenting. 

Error  to  Corporation  Court  of  Norfolk. 

Action  by  J.  H.  Cofer  against  the  Great 
Atlantic  &  Pacific  Tea  Company.  Judgment 
£oT  plaintiff,  and  defendant  brings  error. 
AfQrmed. 

WUlcox,  Oooke  ft  Wlllcox,  of  Norfolk,  for 
plaintiff  In  error. 

E.  R.  F.  Wells,  of  Norfolk,  for  defendant 
in  error. 

SAUNDERS,  J.  This  is  an  action  of  un- 
lawful detainer  brought  by  J.  H.  Cofer  (de- 
fendant in  error)  to  recover  possession  of 
certain  premises  on  Granby  street,  Norfolk, 
Va.,  allured  to  be  unlawfully  detained  by  the 
Great  Atlantic  &  Pacific  Tea  Company  (plain- 
tiff in  error).  The  jury  trying  the  case,  after 
hearing  the  evidence  and  being  instructed  as 
to  the  law,  returned  a  verdict  in  favor  of 
the  plaintiff,  which  the  court  refused  to  set 
aside.  The  case  is  brought  before  us  by  writ 
of  error  to  th(.  Judgment  of  the  trial  court 

The  plaintiff  in  error,  the  Great  Atlantic 
ft  Pacific  Tea  Company  (defendant  below  and 
hereinafter  referred  to  as  the  Tea  Company), 
makes  three  assignments  of  error : 

First.  The  giving  of  the  instruction  re- 
quested by  the  plaintiif. 

Second.  The  refusal  of  four  instruc- 
tions requested  by  the  defendant. 

Third.  The  refusal  of  the  trial  court  to  set 
aside  the  verdict. 

The  pertinent  facts  are  as  follows:  One 
J.  Frank  East  was  the  owner  of  certain  real 
estate  on  Granby  street,  in  Norfolk.  On 
November  24,  1917,  he  entered  into  a  writ- 
ten lease  of  a  portion  of  this  property  with 
the  Tea  (Company.  This  paper,  in  part,  was 
as  follows : 

'The  said  lessor  has  leased,  and  by  these 
presents  does  grant,  demise  and  lease  unto  the 
said  lessee"  (the  Tea  Company)  "all  that,"  etc 
(Here  follows  the  description  of  the  property 
leased.) 

''To  have  and  to  hold  the  same  for  a  term  of 
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two  years  and  one  month,  to  begin  December  1, 

1917,  and  to  end  December  81,  1919,  at,"  etc. 

•    •    • 

*The  lessee  at  its  option  shall  be  entitled  t» 
the  priyilege  of  four  snccessiye  renewals  of 
this  lease,  each  such  renewal  to  be  for  a  period 
of  one  year,  to  be  subject  to  all  the  terms  and 
conditions  of  this  lease.    •    •    ♦  »• 

This  lease  was  under  seal  but  never  record- 
ed. The  lessee  entered  and  took  possession 
of  the  premises  under  the  terms  and  provi- 
sions of  its  lease.  On  March  28,  1919,  East 
executed  an  agreement  with  one  J.  H.  Gofer, 
subsequently  the  plaintiff  in  the  aforesaid 
action  of  unlawful  detainer,  for  the  sale  of 
his  Granby  street  property.  Including  that 
portion  leased  to  the  Tea  Company.  In  this 
agreement  of  sale  it  was  provided,  among 
other  things,  that — 

**The  taxes  on  said  property  for  the  year 
1919,  and  the  rents  from  the  same  are  to  be 
apportioned  between  the  parties  as  of  the  day 
of  settlement  above  named"  (May  1, 1919). 

CJofer  bought  this  property  through  one 
B.  L.  Forrest,  agent  of  the  vendor,  East  The 
agreement  of  sale  was  consummated  on  May 
1,  1919,  on  which  date  East  and  wife  convey- 
ed the  property  to  Cofer.  This  conveyance 
contained  a  covenant  that  the  grantors  had 
done,  nothing  to  Incumber  the  land.  After 
completing  his  purchase,  Cofer  employed 
Hoggard  &  Co.  to  collect  his  rents.  In  June, 
1919,  Hoggard  at  the  direction  of  Cofer  In- 
formed the  Tea  Company  that  "its  lease  ex- 
pired on  December  31, 1919,  and  that  It  would 
be  expected  to  vacate  on  that  date."  At  the 
same  time  the  company  was  advised  that  it 
could  secure  a  further  lease  of  the  premises 
at  $75  a  month.  Becelvlng  no  reply  to  this 
letter,  Hoggard  wrote  again,  asking  the  com- 
pany If  it  desired  a  new  lease  on  the  terms 
submitted.  In  reply  to  this  Inquiry  the  su- 
perintendent of  the  Tea  Company  called  Hog- 
gard's  attention  to  the  fact  that  it  had  "a 
lease  containing  a  clause  affording  the  privi- 
lege of  four  renewals  for  one  year  each,"  and 
that  under  such  circumstances  the  company 
"would  not  consider  favorably  the  proposi- 
tion to  increase  the  rental  to  $75.00."  This 
letter  and  the  lease  of  the  Tea  Company  were 
at  once  submitted  to  Cofer  by  Hoggard. 

[1]  In  November,  1919,  the  comi>any  wrote 
to  East,  in  care  of  Hoggard,  that  it  had  de- 
cided to  renew  Its  lease  on  the  premises  on 
Granby  street  for  the  term  of  one  year  from 
January  1,  1920,  on  the  terms  provided  by 
its  contract,  and  that  it  reserved  its  "rights 
with  respect  to  the  remaining  three  options." 
This  letter  was  also  submitted  to  Cofer. 
During  the  period  of  this  correspondence,  and 
for  the  month  of  December,  1919,  the  monthly 
rent  due  by  the  company  was  paid  to  and 
receipted  for  by  Hoggard,  the  agent  of  Cofer. 
When  the  latter  was  advised  that  the  com- 
srnny  refused  to  vacate  his  property,  and  was 


claiming  the  right  to  hold  the  same  under  its 
lease,  he  noticed  his  agent,  Hoggard,  not  to 
accept  any  rent  after  December  31,  as  he 
proposed  "to  take  the  matter  up  with  his  at- 
torney and  make  a  contest"  Hoggard  &  Co. 
instructed  their  office  force  not  to  accept  any 
checks  from  the  Tea  Company  for  rent  after 
December  31,  1919.  The  Tea  Company  sent 
a  check  for  January,  1920.  By  mistake  of  a 
clerk  in  the  office  of  Hoggard  ft  Co.,  this 
check  was  accepted  and  a  receipt  therefor 
forwarded.  The  error  was  discovered  at 
once,  and  the  Tea  Company  so  advised  by 
letter.  The  check  was  returned  uncollected, 
with  a  request  for  the  return  of  the  receipt. 
This  was  not  done.  Under  the  circumstances, 
the  rights  of  the  parties  were  in  no  wise  af- 
fected by  the  erroneous  acknowledgment  of 
receipt  of  the  subsequently  returned  check. 

The  Tea  Company  refusing  to  surrender 
Gofer's  propeity,  the  latter  brought  an  ac- 
tion of  unlawful  detainer  on  January  12, 
1920,  to  recover  the  same.  Upon  the  trial  of 
the  issue  the  Jury  returned  a  verdict  for  the 
plaintiff,  which  the  trial  court  declined  to 
set  aside. 

The  plaintiff  in  error  complains  of  the  fol- 
lowing instruction  given  at  the  instance  of 
the  plaintiff: 

**The  court  instrticts  the  jury  that  under  the 
law  the  lease  offered  in  evidence  should  have 
been  recorded,  and  is  void  as  to  J.  A.  Cofer, 
unless  they  believe  from  the  evidence  that  at 
the  time  of  his  purchase  he  had  knowledge  of 
such  facts  which  would  put  a  reasonably  pru- 
dent man  on  inquiry  as  to  its  terms." 

The  plaintiff  in  error  objects  to  that  por- 
tion of  this  instruction  which  .tells  the  Jury 
that  the  lease  should  have  been  recorded,  con- 
tending that  it  is  in  conflict  with  James  v. 
Klbler.  94  Va.  165,  26  S.  B.  417,  and  Marks  v. 
Goria  Bros.,  121  Va.  491,  504,  93  S.  B.  675. 

In  view  of  this  contention,  a  critical  exam* 
ination  has  been  made  of  the  cases  cited,  and 
of  the  contract  of  lease  in  issue.  It  will  be 
noted  that  this  contract,  which  has  been  cited 
supra  makes  in  part  an  actual  demise  of  the 
premises  for  a  term  of  two  years  and  one 
month,  to  end  December  31,  1919,  and  in 
further  part  provides  that  the  lessee,  at  Its 
option,  shall  be  entitled  to  the  privilege  of 
"four  successive  renewals  of  the  lease.'' 
Each  of  such  renewals  was  to  be  subject  to 
all  the  terms  and  conditions  of  the  .lease. 
Hence  this  Instrun^nt  achieves  a  double  pur- 
pose: First,  It  affords  a  distinct  and  com- 
plete demise  of  the  premises  for  a  term  of 
two  years  and  a  month;  second,  it  relates 
to  and  provides  for,  at  the  option  of  the 
lessee,  an  extension  of  the  term  of  the  de- 
mise. 

Sections  2466  and  2463  of  the  Code  of  190^, 
read  together,  provide  that  every  contract 
in  writing  for  the  conveyance,  or  sale  of  real 
estate,  or  of  a  term  therein  of  more  than  five 
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years,  shall  be  void  both  at  law  and  in  equity, 
as  to  purchasers  for  valuable  consideration 
without  notice,  until  and  except  from  the 
time  that  it  is  duly  admitted  to  record. 

The  right  of  the  lessee  in  this  case  to  hold 
his  actual  demise  against  the  purchaser  ia 
not  challenged;  but  the  former  essaya  to 
hold  beyond  the  term  of  this  demise.  The 
contract  provides  the  means  by  which  the 
lessee  at  his  option  can  extend  the  term  of 
the  demise  so  that  the  maximum  aggregate  of 
the  term  and  the  extensions  will  be  six  years 
and  one  month.  In  that  respect,  the  am- 
tract  is  one  for  a  term  in  real  estate  of  more 
than  five  years.  But  a  contract  for  such  a 
term,  as  we  have  noted,  supra,  is  required  to 
be  recorded  to  protect  the  lessee  against 
purchasers  for  value  without  notice. 

In  James  v.  Klbler,  supra,  the  question  for 
decision  was  whether  a  written  paper  mak- 
ing a  lease  for  five  years,  with  an  option  for 
the  lessee  to  continue  for  another  five  years, 
was  a  present  lease  for  ten  years.  Obviously 
it  was  not,  and  the  court  so  held.  A  contract 
for  a  lease,  and  an  actual  present  demise,  are 
essentially  different.  Judge  Harrison  notes 
this  distinction  in  James  v.  Klbler,  when  he 
declarea  that — 


•  •; 


'A  mere  covenant  to  renew  a  term,  at  the 
option  of  the  lessee,  is  not  an  actual  renting 
for  a  longer  period  than  the  term  specified." 

Hence  the  paper  under  consideration  is 
not  a  lease  for  more  than  two  years  and  one 
month,  by  virtue  of  the  authority  of  James 
V.  Kibler;  but  it  constitutes  a  contract  bind- 
ing on  the  lessor,  under  which  the  lessee  can 
hold  the  leased  premises  for  an  aggregate 
in  excess  of  five  years.  The  question  may 
well  be  asked:  If  this  is  not  a  contract  for 
a  term  of  more  than  five  years  in  real  estate, 
what  is  it? 

The  case  of  Toupin  ▼.  Peabody,  162  Mass. 
473,  39  N.  E.  280,  is  very  similar  In  its  facts 
to  the  case  in  Judgment  The  owner  of  the 
property  in  that  case  leased  it  to  one  Toupin 
for  a  term  of  five  years,  with  the  privilege 
of  a  further  term  of  five  years.  This  instru- 
ment was  not  recorded.  Thereafter  he  sold 
the  property  to  Peabody.  A  contest  arose 
between  the  latter  and  Toupin  over  the  pos- 
session of  t!ie  premises.  The  question  pre- 
sented for  decision  was  the  effect  of  the 
provision  furnishing  the  privilege  of  renew- 
al. Under  the  Massachusetts  law,  a  present 
term  of  seven  years  or  less  Is  good  without 
recordation,  but  an  instrument  providing  for 
a  term  in  excess  of  -seven  years  is  required  to 
be  recorded.    The  court  held  as  follows : 

*'It  is  enough  for  the  purposes  of  this  case  to 
hold  that  as  to  any  extension,  or  second  term, 
or  agreepaent  for  renewal,  which  will  carry  the 
possession  of  the  lessee  to  more  than  seven 
years  from  the  making  of  the  instrument,  every 
instrument  which  confers  an  estate  for  years 
is  within  the  meaxiing  of  the  statute.    The  in-  | 


strument  on  which  the  plaintiff  relies  was  of 
this  nature,  and  so  far  as  it  purported  to  give 
him  the  right  to  a  second  term  of  five  years, 
it  was  invalid  as  against  a  purchaser  without 
actual  notice." 

[2]  Analyzing  the  indenture  in  the  instant 
case,  it  is  perceived  to  be  a  contract  by  which 
the  lessor  has  deflultely  parted  with  the  con- 
trol of  his  property  for  the  full  period  to 
whldh  the  instrument  relate&  Hence  we 
conclude  that  this  paper  is  a  single  contract 
giving  the  lessee  a  demise  and  four  options, 
and  is  not  four  several  contracts  of  option  as 
contended  by  the  defendant.  But  a  contract 
which  provides  an  actual  demise  of  real 
estate  for  two  years,  and  one  month,  and  the 
means  by  which  the  lessee's  enjoyment  and 
possession  of  the  premises  can  be  extended 
for  four  years  more,  is  certainly  a  contract 
for  a  term  of  more  than  five  years  in  real 
estate  and,  as  against  a  subsequent  purchaser 
for  value  and  without  notice,  must  be  re- 
corded. The  case  dted  ubi  supra  supports 
this  conclusion.  The  first  assignment  of  er- 
ror is  not  considered  to  be  well  taken. 

The  second  assignment  of  error  is  the  re- 
fusal of  the  court  to  give  four  instructions 
submitted  by  the  defendant 

The  first  of  these  instructions  is  the  con- 
verse of  the  instruction  Just  considered; 
hence,  if  that  was  correct,  its  converse  was 
not,  and  was  properly  rejected  by  the  court. 

Instruction  No.  8  as  tendered  is  as  fol- 
lows: 

"The  court  instructs  the  jury  that  even  if  the 
plaintiff  did  not  Iiave  notice  of  the  defendant's 
lease,  yet  if  they  believe  from  the  evidence  that 
he  ratified  it  after  be  did  know  of  it,  they  must 
find  for  the  defendant  Acceptance  of  rent  aft- 
er notice  is  a  sufficient  ratification.  Notice  to 
the  agent  of  the  plaintiff  is  notice  to  him." 

[8,4]  T^is  seems  to  be,  abstractly  Cfpeak- 
ing,  a  correct  pronouncement  of  law;  but 
upon  the  evidence  in  the  instant  case,  it  was 
correctly  refused.  There  is  no  evidence 
whatever  that  the  plaintiff  ratified  the  lease 
as  a  whole  after  knowledge  of  its  existence. 
Nor  did  his  acceptance,  after  notice,  of  rent 
for  the  remainder  of  the  term  constitute  a 
ratification.  Plaintiff  was  aware  at  the 
date  of  his  deed  that  the  defendant  had  a 
lease  expiring  December  31,  1919.  It  was  a 
part  of  his  contract  of  purchase  that  he  was 
to  receive  the  rents  under  this  demise  from 
May  1,  1919,  to  the  end  of  the  year.  This  de- 
mise was  good  against  the  purchaser  wheth- 
er the  contract  for  the  term  of  six  years  and 
one  month  was  sustained,  or  not.  Hence, 
in  accepting  rent  under  the  demise,  the  pur^ 
chaser  did  not  validate  the  six-year  con- 
tract As  soon  as  Gofer  was  advised  of  the 
defendant's  claim  that  it  could  hold  the 
property  beyond  December  31,  and  proposed 
to  do  so,  he  advised  his  agents  that  he  in- 
tended to  resist  this  claim,  and  not  to  re- 
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ceive  any  rent  beyond  December,  1919.  He 
bad  already,  of  date  June  14,  1919,  advised 
the  Tea  Company  that  their  lease  would  ex- 
pire at  midnight  December  31,  at  which  time 
they  were  expected  to  vacate  the  premises, 
unless  a  new  lease  was  effected.  Under 
these  circumstances,  the  receipt  of  rent  for 
the  balance  of  the  year,  1919,  did  not  ratify 
defendant's  lease  as  a  whole,  and  establish 
its  claim  to  a  six-year  term.  The  Massachu- 
setts court,  in  the  case  of  Toupin  v.  Peabody, 
supra,  declined  to  decide  whether  an  instru- 
ment making  a  present  demise  for  a  term  of 
less  than  seven  years,  and  providing  for  a 
further  term  which  with  the  present  demise 
would  exceed  seven  years  from  the  making 
of  the  instrument,  would  be  wholly  void  as 
to  a  bona  fide  purchaser,  without  actual 
notice,  or  whether  it  might  be  good  for  the 
demise  of  less  than  seven  years.  .  This  same 
question  arises  in  the  instant  case,  since  the 
contract  makes  a  present  demise  for  a  term 
of  two  years  and  a  month,  and  provides  for 
a  further  term;  the  aggregate  being  in  ex- 
cess of  five  years.  The  demise  for  two 
years  should  not  be  considered  void.  It  is 
only  when  the  lessee,  using  that  demise  and 
the  provision  for  renewals  in  conjunction, 
asserts  a  right  to  a  term  of  years  in  the 
premises  in  excess  of  five  years,  that  his 
contract  is  required  to  be  recorded  to  be 
effective  against  a  purchaser  for  value.  If 
not  recorded,  then  with  respect  only  to  his 
claim  for  a  term  greater  than  five  years 
should  the  contract  be  considered  as  avoid- 
ed as  to  such  a  purchaser.  This  view  of 
the  contract  strengthens  our  conclusion  that 
acceptance  of  rent  for  the  present  term 
which  the  contract  provided  did  not  estab- 
lish the  defendant's  right  to  the  renewals, 
and  relieve  it  from  the  necessity  of  record- 
ing the  instrument  under  which  it  claimed. 
This  was  the  conclusion  of  the  trial  court, 
as  appears  from  its  written  opinion,  and  in 
that  conclusion  we  find  no  error. 

Instruction  No.  6,  of  the  rejected  instruc- 
tions, is  in  these  words: 

"The  court  instructs  the  jury  that  a  ten- 
ant who  enters,  or  holds  possession  of  property 
under  a  void  lease  is  a  tenant  at  will  until  he 
pays  and  the  owner  accepts  payment  of  rent 
In  tills  case,  if  they  b^eve  from  the  evidence 
that  the  plaintiff  had  no  notice  of  the  defend- 
ant's lease  when  he  acquired  title,  but  accept- 
ed rent  from  it  for  an  aliquot  part  of  a  year, 
then  the  defendant  became  a  tenant  from  year 
to  year,  and  they  must  find  for  the  defendant 
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From  the  conclusion  announced,  supra,  it 
follows  that  the  lessee  neither  entered,  nor 
held  under  a  void  lease.  Both  parties  op- 
erated under  a  demise  that  was  valid.  They 
collided,  so  to  say,  over  another  daim  of  the 
defendant,  to  wit,  his  claim  to  a  term  in  ex- 
cess of  five  years.  In  that  respect  it  is  con- 
sidered that  the  indenture  of  leasing  is  re- 
quired to  be  recorded  to  be  good  against  a 
purchaser  without  notice.    A  convenant  for 


I  renewal  may  be  void,  and  therefore  fall,  witb« 
out  impairing  the  original  term.  Gear  on 
Landlord  ft  Tenant,  par.  102 ;  Hart  v.  Hart, 
22  Barb.  (N.  Y.)  606. 
Instruction  No.  5  was  properly  refused. 
The  last  of  the  rejected  instructions  is  No. 
4,  which  is  as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff 
had  actual  knowledge  at  the  time  he  purchased 
the  property  that  the  defendant  had  a  lease  for 
a  portion  of  it,  then  he  is  charged  with  con- 
structive  knowledge  of  all  the  terms  and  condi- 
tions of  said  lease,  and  they  must  find  for  the 
defendant." 

This  instruction  will  be  considered  in  con- 
nection with  tile  third  assignment  of  error, 
to  wit,  the  refusal  of  the  court  to  set  aside 
the  verdict,  and  also  with  the  concluding 
sentence  of  the  instruction  actually  given, 
namely,  that  the  defendant's  lease  was  void 
as  to  Gofer,  unless  the  jury  believed  "from 
the  evidence  that  at  the  time  of  his  purdinse 
he  (CJofer)  had  knowledge  of  such  facts  as 
would  have  put  a  reasonably  prudent  man 
on  inquiry  as  to  its  terms."  At  this  point 
we  encounter  the  most  troublesome  feature 
of  this  case.  Gofer  did  make  certain  in- 
quiries, and  ascertained  that  the  defendant 
had  an  actual  lease  which  expired  on  De- 
cember 31,  1919.  A  very  pertinent  query 
is:  Gould  Gofer  conclude  his  investlgati<ms 
at  this  point,  complete  his  purchase,  and  be 
safe,  or  was  he  required  to  prosecute  fur- 
ther inquiries,  and  failing  to  prosecute  them, 
is  he  to  be  charged  with  the  knowledge  thai 
such  further  inquiries  might  have  afforded? 
It  may  be  well  before  proceeding  further  to 
collate  from  the  record  precisely  what  Gofer 
did  and  what  he  learned  before  completing 
his  purchase. 

Gofer  purchased  the  property  in  contro- 
versy of  East,  through  the  latter's  repre- 
sentative, Forrest,  about  April  1,  1919,  giv- 
ing $40,000  therefor.  He  had  the  title  ex- 
amined by  a  Norfolk  attorney,  who  "reiwrt- 
ed  a  dear  title,  no  exceptions  made  what- 
ever." Gofer  states  that  he  knew  the  Tea 
Gompany  was  a  'tenant  of  the  property  at 
the  time  he  made  his  purchase,  but  that  he 
did  not  consult  with  it,  or  its  representa- 
tives, that  it  was  not  necessary." 

Extracts  from  Gofer's  testimony: 

"Q.  What  notice  did  you  have  that  any  of 
this  property  had  been  rented? 

"A.  When  Mr.  Forrest  brought  this  property 
to  me  to  purchase,  representing  Mr.  East,  the 
owner  of  the  property,  I  very  naturally  asked 
Mr.  Forrest  what  the  rentals  were,  and  also 
how  long  the  places  were  rented  for.  Mr. 
Forrest  is  a  reputable —    ♦    •    • 

''Witness:  When  Mr.  Forrest  brought  the 
property  to  me,  I  became  interested  in  it,  and 
the  first  question  was  with  reference  to  the 
revenue  and  the  tenants.  Mr.  Forrest  is  a 
reputable  real  estate  man.  I  have  had  a  num- 
ber of  dealings  with  him,  and  I  have  never  yet 
had  occasion   to   question   any   statement   he 
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made.     I  naturally  aBsumed  Mr.  Forrest  had  r  sure  I  got  my  information  from  Capt.  East, 


given  the  information,  and  I  took  for  granted 
that  hie  statements  were  correct,  and  based 
on  his  statements  of  fact,  I  purchased  the  prop- 
erty. 

"Q.  What  were  his  statements? 

"A.  To  the  effect  that  the  revenue  from  the 
property  was  approximately  $200  a  month,  and 
that  all  the  leases  expired  approximately  at 
the  same  time  as  of  December  81,  this  past 
year.  He  was  very  positive  of  that,  and  I  would 
not  have  acquired  the  property  had  I  not  known 
it 

"Q.  Now,  Mr.  Cofer,  Mr.  Willcox  has  asked 
some  questions  here,  the  object  of  which  was 
to  develop  some  custom  here  in  Norfolk.  I  will 
ask  you  this:  Is  it  customary  in  this  city,  when 
a  reputable  real  estate  agent  who  represents 
the  owner  of  the  property  tells  you  that  there 
iA  a  short  time  tenancy  on  the  property,  for 
the  purdiaser  to  go  to  the  tenant  and  ask  to  see 
his  lease? 

'*A  It  is  not  customary.  It  would  be  rather 
•out  of  place,  I  thipk. 

**Q.  Did  yoo  accept  Mr.  Forrest's  statements 
«s  true? 

*'A,  Absolutely,  because  he  had  investigated 
the  matter  at  my  request,  and  reported  back 
to  me,  and  I  accepted  his  statements  as  final. 

**Q.  For  whom  was  Mr.  Forrest  acting  at  the 
time? 

"A  Mr.  J.  F.  Bast,  the  owner  of  the  proper- 
ty. If  Mr.  Forrest  had  told  me  there  was  a 
long  time  lease  on  the  property,  I  would  have 
•demanded  to  see  the  lease.  He  told  me  the 
lease  expired  on  January  Ist,  which  was  eight 
months  after  I  purchased  the  property. 

"Q.  Have  you  stated  all  the  information  you 
had  with  reference  to  the  tenancy  of  the  prop- 
-erty? 

"A  Absolutely,  which  came  through  Mr.  R. 
lu  Forrest,  the  agent  for  Mr.  East. 

"Cross-Examination. 

"Q.  You  stated  it  is  not  customary  to  go 
-back  of  the  representations  of  the  real  estate 
agents  as  to  leases. 

"A.  Not  imless  they  are  long-time  leases. 
If  they  are  long-time  leases,  it  1^  customary 
to  call  for  a  copy  of  the  lease. 

*'Q.  I  am  speaking  of  whether  it  is  necessary 
to  determine  the— is  it  customary  to  rely  on 
what  the  real  estate  agent  tells  you? 

**A  I  have  been  dealing  in  real  estate  for  20 
years,  and  when  a  reputable  man  tells  me  when 
it  expires,  I  take  his  word  for  it.  If  it  had 
been  a  long-time  lease,  I  would  have  asked  to 
aee  the  lease. 

"Q.  You  say  the  custom;  that  is  what  you 
do? 

*A.  I  don't  know  the  custom  of  others.** 


<i 


Mr.  Forrest,  who  was  examined  as  a  wit- 
ness, confirms  the  testimony  of  Cofer  in  the 
above  particulars.  The  following  questions 
and  answers  lire  taken  from  his  testimony: 


*n 


'Q.  From  what  source  did  you  get  your  in- 
formation? 

"A.  I  got  my  information,  as  well  as  I  can 
recollect,  frov  Capt.  East.  I  do  recall  it  took 
me  some  little  while  to  find  out  what  the  rents 
were.  I  think  he  referred  me  to  Mr.  Hoggard, 
«r  said  Hoggard  could  give  them  to  me.    I  am 


*< 


**i 


and  not  from  Hoggard.  I  don't  thins  Hoggard 
told  me  anything  about  the  lease  or  about  the 
rent  I  think  it  finally  resulted  in  Capt  East 
giving  me  the  information. 

"Q.  You  never  saw  any  written  lease,  did 
you? 

'A  No,  I  never  saw  any  written  lease. 
'Q.  And  you  did  not  know  anything  abgjit  it 
except  the  information  that  you  had  gotten  from 
Capt.  East,  or  Hoggard,  and  passed  it  on  to 
Mr.  Cofer? 

"A  That  is  all.  I  didn't  have  any  conversa- 
tion or  communication  with  the  defendant  in 
any  way  at  aU.    •    •    • 

"Redirect-Examination. 

"Q.  You  have  sold,  as  Mr.  Willcox  says,  con- 
siderable real  estate;  is  it  customary  in  this 
city  for  a  purchaser,  when  he  is  informed  by  a 
reputable  real  estate  agent  that  there  are  leas- 
es on  the  place  which  expire  with  the  current 
year,  to  demand  to  see  those  leases  in  advance 
of  the  purchase? 

**A.  He  might  or  might  not  I  never  made 
any  practice  in  selling  Granby  street  property 
to  run  around  with  the  leases. 

"Q.  Is  it  customary  to  demand  to  see  the 
leases  where  they  expire  the  current  year? 
'A  As  a  general  thing,  I  would  say,  no.* 


*« 


>i 


Mr.  Cofer  also  states  that  when  he  pur- 
chased the  property,  paid  his  money,  and 
executed  his  notes,  he  had  no  knowledge  of 
any  written  lease.  This  knowledge  came  to 
him  later  in  the  year,  about  August  1,  1919, 
according  to  the  testimony  of  H.  C.  Hoggard. 

The  deed  of  May  1,  1919,  of  East  afid  wife 
to  Cofer,  covenants  that  the  grantors  had 
done  no  act  to  incumber  the  land  conveyed. 
It  also  appears  from  the  record  that  the 
general  custom  with  respect  to  Granby 
Street  property  was  to  lease  the  same  by 
written  lease. 

[S]  The  contention  of  the  plaintiff  in  error 
is  that  upon  the  state  of  facts  appearing  in 
the  record,  and  substantially  stated  supra, 
Cofer  should  have  pursued  his  inquiries,  and 
therefore  is  chargeable  as  a  matter  of  law 
with  knowledge  of  the  renewal  provision  of 
the  written  lease.  The  instruction  given 
properly  remitted  to  the  Jury  the  determina- 
tion whether,  or  not,  Cofer  when  he  purchas- 
ed the  property  had  knowledge  of  such  facts 
as  would  have  put  a  reasonably  prudent  man 
on  inquiry  as  to  the  contents  of  the  lease. 
The  jury  found  in  favor  of  Gofer,  and  there 
is  no  reason  to  disturb  their  verdict 

This  court  has  considered  in  a  number  of 
cases  the  doctrine  of  notice  and  inquiry.  In 
the  nature  of  things,  each  case  of  this  char- 
acter must  be  decided  on  its  own  facts.  No 
standard  can  be  established,  or  rule  promul- 
gated in  advance,  which  will  be  readily  ap- 
plicable to,  and  without  difficulty  decisive  of, 
all  subsequently  arising  cases.  The  general 
conclusions  announced  by  this  and  other 
courts  under  this  head  must  be  reasonably 
and  intelligently  appUed  by  the  court,  or 
jury  trying  the  case,  to  the  facts  under  oon- 
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tlderatlon,  and  a  condnslon  readied  on  the  • 
merits. 

In  the  case  of  McClanachan  y.  Siter,  Price 
ft  Co.,  2  Grat  (43  Va.)  280,  813,  this  court . 
said: 

"The  doctrine  that  whatever  puts  a  party 
apon  inquiry  amounts  to  notice,  is  inapplicable 
to  the  provisions  of  the  statute  in  regard  both 
to  registered  and  unregistered  conveyances. 
The  registry  is  not  intended  to  put  subsequent 
purchasers  and  incumbrancers  upon  inquiry, 
but  to  put  an  end  to  the  necessity  of  all  in- 
quiry. It  is  notice  in  point  of  law  to  all  peraons 
of  the  contents,  import  and  legal  effect  of  the 
registered  instrument;  but  not  of  other  mat- 
ters connected  with  the  subject  not  apparent 
upon  the  face  of  the  instrument.  The  statute 
contrasts  this  notice  in  point  of  law  of  regis- 
tered conveyances  with  notice  in  point  of  fact 
of  unregistered  conveyances,  and  by  fair  con- 
struction, with  notice  in  point  of  fact  of  any 
title  or  daim,  not  disdosed  by  a  registered 
instrument.  The  notice  in  point  of  fact  must 
be  such  aa  to  affect  the  conadence  of  the  sub- 
sequent purchaser,  or  incumbrancer.  It  may  be 
either  actual,  in  other  words  direct  and  positive, 
or  it  may*  be  drcumstantial  and  presumptive. 
But  it  is  not  suffident  if  it  merely  puts  the 
party  upon  inquiry.  It  must  be  so  strong  and 
clear  as  to  fix  upon  him  the  imputation  of  mala 
fides." 

This  question  of  notice  is  very  ably  dis- 
cussed in  the  case  of  Fischer  ▼.  Lee,  d8  Va. 
159  et  seq.,  35  S.  E.  441,  and  the  clear  gener- 
al rule  that  constructive  notice  imposes  upon 
a  purchaser  such  Inquiry  as  is  suggested  by 
the  facts  which  are  known  or  disclosed  in 
the  transaction  is  fully  sustained.  There 
must  be  something  more  than  the  possibility 
that  inquiry  will  disclose  other  facts  incon- 
sistent with,  or  in  addition  to  those  already 
revealed.  In  the  course  of  the  opinion  (98 
Va.  165,  85  S.  B.  442),  Judge  Rlely  says: 

"It  wtM  contended,  however,  that  the  duty 
of  inquiry  would  not  stop  at  insolvency,  but 
required  that  the  pledgees  should  inquire  wheth- 
er the  property  proposed  to  be  pledged  was 
paid  for,  and  that  this  would  have  led  to  the 
discovery  that  the  pianos  had  not  been  paid  for, 
and  to  the  further  discovery  of  the  fraud  com- 
mitted in  their  purchase.  The  law  of  construc- 
tive notice  does  not  impose  on  a  purchaser 
such  latitudinous  inquiry  upon  mere  knowledge 
that  his  vendor  is  in  greatly  embarrassed  cir- 
cumstances, or  even  that  he  is  insolvent.  It 
only  imposes  upon  a  purchaser  such  inquiry  as 
is  suggested  by  the  facts  which  are  known  or 
disdosed  in  the  transaction.  There  must  be 
such  a  connection  between  the  facts  disclosed 
and  the  further  facts  to  be  discovered  upon 
inquiry  that  the  former  may  be  said  to  fur- 
nish a  reasonable  and  natural  due  to  the  lat- 
ter. To  go  beyond  this  would  extend  the  doc- 
trine of  constructive  notice  beyond  the  limit  it 
has  been  carried  by  the  courts,  and  would, 
espedally  in  the  case  of  personal  property, 
unduly  hamper  and  embarrass  its  transfer,  and 
interfere  with  the  freedom  of  trade." 

[61  But  to  affect  a  party  with  notice  of 
the  fAet  with  which  he  is  sought  to  be  charg- 


ed, whether  he  made  inquiry  or  not,  he  must 
have  had  knowledge  of  facts  and  drcum- 
stances  naturally  calculated  to  exdte  suspi- 
don  in  the  mind  of  a  person  of  ordinary 
care  and  prudence,  and  which  would  natu- 
rally prompt  him  to  pause  and  inquire  before 
C9nsummating  the  transaction.  Moreover, 
discovery  of  the  fact  should  necessarily  fol- 
low from  the  inquiry  once  embarked  upon. 
See,  also,  the  case  of  Arbuckle  y.  Gates  & 
Brown,  95  Va.  602,  80  S.  E.  496,  in  whidi 
the  evidence  showed  that  the  trustee  In  a 
deed  of  trust  to  secure  creditors,  knew  that 
there  was  some  agreement  between  his  gran- 
tors and  Arbuckle  Bros.,  and  had  seen  the 
paper  itself,  though  he  was  in  doubt  whether 
he  had  seen  it  before,  or  after  the  assign- 
ment   The  court  held: 

"V^e  are  of  opimon  that  the  evidence  falla 
short  of  that  dearness  that  would  affect  the 
consdence  of  Bonder,  trustee,  and  fix  upon  him 
the  imputation  of  mala  fides,  and  that  he  must 
be  held  to  be  a  purchaser  for  value  without  no- 
tice."   95  Va.  814,  80  S.  B.  500. 

The  same  question  of  the  duty  of  further 
Inquiry  upon  limited  knowledge  of  a  trans- 
action, and  of  the  effect  of  failure  to  make 
tlUs  inquiry,  arose  in  the  case  of  Toupin  v. 
Peabody,  dted  supra.  In  that  case  the  con- 
tract of  lease  made  an  actual  demise  for  five 
years,  with  an  option  of  renewal  for  a  fur- 
ther term  of  five  years.  To  secure  the  bene- 
fit of  the  additional  term,  it  was  held  that 
the  instrument  must  be  recorded.  When 
Peabody  purchased  the  property,  he  was 
aware  that  the  same  had  been  leased,  but 
was  advised  that  the  lease  was  not  in  writ- 
ing, nor.  was  he  aware  of  the  renewal  privi- 
lege. The  lessee  Insisted  that  upon  the  facts 
Peabody  was  diarged  with  knowledge  of  the 
terms  of  the  lease  and  was  bound  by  the  re- 
newal dause.    The  court  held  that— 

''The  fact  that  a  purchaser  of  land  knew  that 
plaintiff  was  in  possession,  as  a  tenant,  was  not 
suffident  to  affect  him  with  notice  of  the  terms 
of  plaintiff's  unrecorded  lease,  he  being  in- 
formed that  it  was  not  a  written  one,  and  it 
being  such  a  lease  as  is  declared  l)y  statute 
invalid  as  to  a  purchaser  of  the  land  unless 
recorded.** 

See,  also.  Crane's  Kest  Goal  &  Ck>ke  Ck>.  r. 
Virginia  Iron,  etc.,  Ck).,  108  Va.  862,  868,  869, 
62  S.  E.  954,  1119. 

Plaintiff  in  error  cites  two  cases  from  oth- 
er Jurisdictions  In  support  of  his  contention 
that  the  plaintiff  was  charged  with  knowl- 
edge of  the  renewal  feature  of  defendant's 
lease.  These  cases  are  Jared  v.  Clements,  1 
Ch.  Div.  428,  an  English  case^  and  JLeomin- 
ster  Gas  Light  Co.  v.  Hillery,  197  Mass.  267. 
83  N.  E.  870,  a  Massachusetts  case.  In  the 
first  case  a  party,  while  negotiating  for  a 
piece  of  property,  obtained  actual  knowledge 
of  an  unrecorded  mortgage  on  same.  He 
gave  notice  that  this  mortgage  must  be  dis- 
charged.   On  the  day  of  settlement  the  yen- 
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dor  produced  the  original  mortgage,  and  a 
receipt  for  the  discharge  of  same,  purport- 
ing to  he  signed  by  the  mortgagee.  Later  it 
developed  that  this  receipt  was  forged. 
The  purchaser,  however,  accepted  the  re- 
ceipt as  genuine,  and  bought  the  property. 
Later,  on  discovery  of  the  fraud,  the  pur- 
chaser insisted  that  the  property  was  reliev- 
ed from  liability  on  the  ground  that  he  had 
used  due  diligence  to  have  the  debt  dis- 
charged. The  court  held  otherwise.  Obvi- 
ously this  case  Is  not  the  case  in  Judgment. 
The  purchaser  had  actual  knowledge  of  the 
contents  of  the  incumbrance,  and  gave  no- 
tice that  the  debt  must  be  discharged. 
Thereafter  he  proceeded  at  his  peril.  Due 
diligence  on  his  part  to  see  that  the  mort- 
gage was  discharged  did  not  pay  off  the 
mortgagee's  debt,  and  until  that  was  an  ac- 
complished fact,  the  secured  creditor  who 
was  In  no  wise  at  fault  was  entitled  to  the 
benefit  of  his  security.  This  In  effect  is  the 
court's  decision.  The  following  is  taken 
from  the  syllabus: 

"A  purchaser  who,  before  completion  of  his 
purchase,  received  actual  notice  of  an  outstand- 
ing equitable  interest  must,  in  order  to  secure 
a  good  title  from  his  vendor,  take  care  to  see 
that  such  interest  Is  got  in  or  destroyed.  If 
he  chooses  to  complete  in  reliance  upon  the 
assurances  of  the  vendor,  or  the  vendor's  solici- 
tor, that  the  interest  has  been  got  in,  or  de- 
stroyed, he  doee  so  at  his  own  risk,  if  it  turns 
out  that  the  interest  is  still  outstanding." 

If  Gofer  had  had  actual  notice  of  the  con- 
tents of  defendant's  lease,  and  upon  assur- 
ances from  his  vendor,  later  proven  to  be 
false,  that  the  company  for  value  had  waiv- 
ed its  right  to  the  renewals,  had  proceeded 
to  consummate  the  purchase,  the  case  cited 
and  the  case  in  Judgment  would  be  alike  up- 
on the  facts. 

In  the  Massachusetts  case,  a  vendee  took 
property  under  a  deed  containing  this  pro- 
vision: 

"Said  premises  are  sold  subject  to  a  mort- 
gage of  $16,500  to  the  LeomiDster  Savings 
Bank:  *  *  *  also  a  lease  of  part  of  the 
premises  to  the  Leominster  Ghislight  Company 
and  a  lease  of  a  part  of  the  premises  to  H. 
H.  Bicknell  &  Co." 

The  lease  of  the  Gaslight  Company  was 
for  a  term  of  five  years,  with  a  right  of  re- 
newal for  a  further  period  of  five  years. 
This  lease  was  not  recorded.  Hie  pucchaser 
of  the  property  notified  the  lessee  to  vacate 
at  the  end  of  the  first  term.  This  the  lessee 
declined  to  do  and  insisted  upon  his  right  of 
renewal.  The  court  held  that  inasmuch  as 
the  purchaser  took  expressly  subject  to  the 
lease,  his  rights  were  "8utN>rdlnate  to  the 
plaintiff's  rights  under  the  lease."  Again 
the  facts  of  the  instant  case  and  the  case 
dted  are  materially  different  Gofer  did  not 
purchase  subject  to  defendant's  lease,  or  any 
other  lease.    His  deed  expressly  states  that 


the  "grantee  shall  have  quiet  possession  free 
from  all  incumbrances;  and  that  the  parties 
of  the  first  part  have  done  no  act  to  encum- 
ber the  land."  The  defendant  having  failed 
to  secure  absolute  protection  against  subse- 
quent purchasers,  by  expending  a  few  dol- 
lars and  conforming  to  the  registry  laws  of 
Virginia,  seeks  to  relieve  itself  from  the  ef- 
fect of  its  failure  in  that  respect,  and  find 
protection  for  its  Interests  in  the  alleged 
omissl<Mis  of  the  plaintiff.  So  long  as  the 
latter  is  free  of  the  imputation  of  mala  fides, 
he  is  safe,  even  though  further  investigation 
might  have  revealed  facts  of  which  he  was 
wholly  unaware,  and  which  once  revealed 
would  completely  alter  his  status.  Using  the 
language  of  Judge  Riely  in  Fischer  v.  Lee, 
supra,  it  was  incumbent  upon  Go^er,  the  pur- 
chaser, to  "make  the  Inquiry  suggested  by 
the  facts  disclosed."  To  fix  liability  for  a 
failure  to  prosecute  additional  inquiries, 
there  should  "be  such  a  connection  between 
the  facts  disclosed  and  the  further  facts  to 
be  discovered  upon  inquiry,  that  the  former 
may  be  said  to  furnish  a  reasonable  and  nat- 
ural clue  to  the  latter."  Gofer  was  aware: 
(a)  That  the  defendant  had  a  short  time 
lease  on  the  premises  proposed  to  be  pur- 
chased; G))  that  this  lease  expired  on  De- 
cember 81,  1919;  (c)  that  there  were  no  re- 
corded liens  against  the  property;  (d)  that 
the  lease  probably  was  in  writing;  (e)  that 
the  vendor  had  covenanted  that  he  had  done 
nothing  to  Incumber  the  land;  (c)  that  it 
was  not  customary  for  a  purchaser  who  has 
been  informed  by  a  reputable  real  estate 
dealer  of  a  short  time  lease,  expiring  with 
the  current  year,  to  ask  to  see  the  lease. 
There  was  nothing  in  these  facts  to  furnish 
a  reasonable  and  natural  clue  to  the  renew- 
als contained  in  a  brief  paragraph  in  the 
elaborate  signed,  sealed,  and  duly  acknowl- 
edged indenture  In  the  hands  of  the  defend- 
ant, or  to  fix  upon  the  plaintiff  the  imputa- 
tion of  mala  fld^s  for  failure  to  definitely 
ascertain  that  the  lease  was  in  writing,  de- 
mand its  production,  and  examine  its  con- 
tents, before  completing  bis  purchase.  Fur- 
ther, this  case  was  submitted  to  a  local  Jury 
with  an  Instruction  which,  in  effect,  advised 
them  that  If  they  believed  from  the  evidence 
that  at  the  time  of  his  purchase  Gofer  had 
Imowledge  of  facts  which  would  have  put  a 
reasonably  prudent  man  on  Inquiry  as  to  the 
terms  of  the  lease  offered  in  evidence,  they 
should  find  for  the  defendant.  The  Jury  up- 
on the  facts  found  for  the  plaintiff.  It  can- 
not be  said  that  this  verdict  was-  without 
evidence  to  support  it,  or  plainly  wrong. 

We  find  no  error  in  this  case,  and  the 
Judgment  of  the  trial  court  is  aflSrmed. 

Affirmed. 

SIMS,  J.  (dissenting).  In  the  case  of  Tou- 
pln  V.  Peabody,  162  Mass.  473,  89  N.  B.  280, 
referred  to  In  the  majority  opinion,  the  un- 
recorded lease  was  in  writing  for  a  term  of 
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flTe  yean,  wltb  a  covenant  therein  tbat  the 
"lessee  Is  to  have  the  privilege  of  renewing 
this  lease  upon  the  same  terms  for  the  fur- 
ther term  of  five  years."  Before  the  first 
term  expired,  the  lessor  conveyed  the  prem- 
ises to  a  bona  fide  purchaser  without  notice 
of  the  written  lease.  The  suit  was  by  the 
lessee,  by  bill  in  equity,  against  the  purcdiaser 
to  compel  specific  performance  of  the  cove- 
nant for  renewal  in  the  lease. 

The  statute  involved,  so  far  as  material, 
was  as  follows: 

"A  conveyance  of  an  estate  in  fee  simple,  fee 
tail,  or  for  life,  or  a  lease  for  more  than  seven 
years  from  the  making  thereof,  shall  not  be  val- 
id as  against  any  person  other  than  the  gran- 
tor or  lessor  and  his  heirs  and  devisees,  and 
persons  having  actual  notice  of  it,  unless  it  is 
recorded,    •    •    ♦ »»    etc. 

The  relief  sought  in  that  case  would,  if 
granted,  have  given  the  lessee  tenant  for 
years  a  longer  holding  than  seven  years  from 
the  making  of  the  lease,  to  wit,  a  holding  of 
ten  years.  The  case  does  not  Involve  the 
question  whether  a  lease  for  a  less  term  than 
seven  years,  with  the  privilege  to  the  lessee 
of  yearly  renewals  thereafter,  extending  on 
beyond  the  seven  years,  would  or  would  not 
be  valid  for  terms  whidi  together  would  not 
exceed  the  period  of  seven  years  from  the 
making  of  it 

In  the  opinion  of  the  court  in  that  case,  this 
is  said: 

"The  intention  of  the  particular  clause  in 
question  is  that  a  bona  fide  purchaser  without 
actual  notice  may  rely  with  certainty  upon 
the  fact  that  no  instrument  which  does  not  ap- 
pear of  record,  and  of  which  he  does  not  have 
actual  notice,  can  give  a  tenant  for  years  the 
right  to  any  longer  term  than  for  seven  years 
from  the  making  of  the  instrument.    •    •    • 

"The  general  intention  of  the  section  in  which 
the  clause  is  found  is  that  no  instrument  oper- 
ating to  create  an  interest  in  land  greater  than 
an  estate  for  seven  years  shall,  unless  duly 
recorded,  be  valid  as  against  any  person  other 
than  the  one  who  makes  it,  or  his  heirs  or 
devisees,  unless  such  person  has  actual  notice 
of  the  instrument.  *  *  *  In  fixing  upon  sev- 
en years  from  the  making  of  the  lease  as  the 
length  of  a  term  which  might  be  valid  as  against 
a  bona  fide  purchaser  without  actual  notice,  the 
Legislature  intended  tbat  to  be  the  utmost 
which  a  lessee  for  years  under  an  unrecorded 
Instrument  could  claim  as  against  such  a  pur- 
chaser, whether  the  instrument  demised  direct- 
ly a  longer  term  or  provided  for  its  indirect 
creatioi^  by  an  agreement  for  renewal  at  the 
lessee's  option." 

However,  as  above  indicated,  that  case  does 
not  involve  the  question  which  Is  involved  in 
the  instant  case,  namely,  whether  a  lease  for 
a  less  time  than  the  statutory  period,  with 
the  privilege  given  the  lessee  of  yearly  re- 
newals for  successive  terms  of  one  year  dur- 
ing a  certain  number  of  years,  the  extreme 
limit  of  which  exceeds  the  statutory  period. 
Is  good  for  those  terms  whicli  do  not  in  the 


aggregate  exceed  the  statutory  period  against 
a  purchase  for  valuable  consideration  without 
notice,  although  unrecorded;  and  the  case 
referred  to  does  not  decide  that  question,  as 
indeed  the  court  takes  care  to  expressly  state, 
in  effect,  in  the  opinion  in  such  case.  The  fol- 
lowing is  there  said  on  this  subject: 

'*We  do  not  decide  whether  an  instrument 
which  makes  a  present  demise  for  a  term  of 
seven  years  or  less,  and  which  provides  for  a 
further  term  wMch  with  the  present  demise  will 
exceed  seven  years  from  the -making  of  the  in- 
strument, either  by  way  of  a  new  lease  *  •  • 
or  by  the  effect  of  the  lessee's  mere  continu- 
ance in  possession  after  the  expiration  of  the 
first  term,  if  not  recorded,  is  wholly  void  as 
to  a  bona  fide  purchaser  without  actual  notice, 
or  whether  it  may  be  good  for  the  first  term  of 
seven  years  or  less.  It  is  enough  for  the  pur- 
poses of  this  case  to  hold  that  as  to  any  ex- 
tension, or  second  term,  or  agreement  for  re- 
nevral,  which  will  carry  the  possession  of  the 
lessee  to  more  than  seven  years  from  the  mak- 
ing of  the  instrument,  every  instrument  which 
confers  an  estate  for  years  is  within  the  mean- 
ing of  the  statute." 

Now,  in  the  Instant  case,  the  "second  term" 
covered  by  the  agreement  for  renewal  only  is 
involved.  That  term,  added  to  the  first  term 
demised  by  the  lease,  would  "carry  the  pos- 
session of  the  lessee"  to  less  than  the  statu- 
tory period  in  Virginia  of  five  years.  So  that 
the  Massachusetts  case  Just  referred  to  is  no 
authority  for  the  holding  that  the  instant 
case,  in  so  far  as  the  tenancy  of  the  lessee 
drawn  in  question  therein  is  concerned,  is 
within  the  Virginia  statute;  and  it  seems 
plain  from  what  is  said  in  the  opinion  in  the 
Massachusetts  case  aforesaid  that  such  court 
would  not  so  hold. 

Coming  then  to  the  question  aforesaid  in- 
volved in  the  instant  case,  the  following  con- 
siderations lead,  as  I  think,  to  the  conclusion 
that  the  proviadon  of  the  contract  here  in- 
volved is  not  within  the  Virginia  statute. 

As  stated  in  the  majority  opinion,  the  stat- 
utes involved  in  the  case  before  us,  when  read 
together,  provide  as  follows: 

"E>very  contract  in  writing  for  the  convey- 
ance or  sale  of  real  estate,  or  a  term  therein  of 
more  than  fi/oe  yeargf  shall  be  void  both  at  law 
and  in  equity  as  to  purchasers  for  valuable 
consideration  without  notice,  unless  and  except 
from  the  time  that  it  is  duly  admitted  to  rec- 
ord."   (Italics  supplied.) 

The  contract  under  consideration,  there- 
fore, falls  imder  the  condenmation  of  the 
statutes  only  to  the  extent  that  it  was  made 
for  a  holding  of  the  premises  by  the  lessee 
for  "more  than  five  years"  frcnn  the  making 
of  the  contract 

As  the  contract  stood  when  entered  into 
(November  24,  1917),  it  might  have  been  fully 
performed  within  two  years  and  one  month 
and  six  days,  as  the  first  term  provided  for 
began  December  1,  1917,  and  ended  on  the 
last  day  of  December,  1919.    It  was  only  in 
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the  erent  that  tbe  lessee  exercised  one  of  four .  Ing  of  It  which  certainly  included  the  second 


cations  given  hy  the  ocmtract  of  "four  succes- 
sive renewals  of  this  lease*'  that  the  contract 
would  not  have  been  fully  performed  within 
that  time.  Before  the  first  term  expired,  the 
lessee  exercised  one  of  his  options  of  renewal 
of  the  contract,  but  expressly  limited  such 
renewal  to  an  additional  period  of  one  year, 
which  will  be  referred  to  as  the  second  term. 
The  actlmi  in  the  instant  case  was  instituted 
by  the  purchaser  on  January  12,  1920,  to  re- 
cover from  the  lessee  the  possession  of  the 
premises.  There  is  involved  in  this  acti(m, 
therefore,  the  validity  of  the  contract,  as 
against  the  purchaser,  only  in  so  far  as  it  is 
vouched  by  the  lessee  as  his  authority  for 
holding  the  premises  for  the  said  second  term, 
covering  the  year  1920.  And  as  the  contract 
stood  at  the  time  the  action  was  brought,  it 
might  have  be«i  fully  performed  and  ter- 
minated at  the  end  of  the  year  1920,  only 
three  years  and  one  month  and  six  days  from 
the  time  of  the  making  of  the  contract  At  the 
time  of  the  action  the  lessee  was  not  obligat- 
ed by  the  contract  to  renew  the  lease  further, 
and  he  did  not  assert  any  right  then  existing 
to  hold  the  premises  for  a  term  or  aggregate 
term  of  years  in  excess  of  five  years,  but  only 
for  the  first  and  second  terms,  aggregating 
three  years,  one  month,  and  six  days.  As 
stated  in  the  majority  opinion  itself: 

"It  is  only  when  the  lessee  using  that  demise" 
(referring  to  the  demise  for  the  first  term), 
"and  the  provision  for  renewals  in  conjunction 
asserts  a  right  to  a  term  of  years  in  the  prem- 
ises in  excess  of  five  years,  that  his  contract 
is  required  to  k>e  recorded  to  k>e  effective  against 
a  purchaser  for  value.  If  not  recorded,  then 
with  respect  only  to  his  claim  for  a  term  great- 
er than  five  years  should  the  contract  be  con- 
sidered as  avoided  as  to  such  a  purchaser." 

Since  the  lessee  in  the  case  before  us  did 
not  assert  and  his  right  to  hold  the  premises 
at  the  time  the  action  was  instituted  did  not 
depend  upon  his  right  to  assert  "a  right  to  a 
term  of  years  in  the  premises  in  excess  of 
five  years,"  it  clearly  follows,  as  I  think,  that 
with  respiect  to  the  claim  of  the  lessee  in- 
volved in  this  case,  the  contract  cannot  be 
considered  as  avoided  by  the  statute.  Fur- 
ther: 

The  statutory  provision  under  considera- 
tion, In  so  far  as  concerns  the  language  hav- 
ing reference  to  terms  in  real  estate  of  **more 
than  five  years,"  is  similar  in  its  scope  to  the 
provision  of  the  statute  of  frauds  (section 
2840,  Code  1904)  embracing  "any  agreement 
that  is  not  to  be  performed  within  a  year." 
Hence,  in  accordance  with  the  well-settled 
rules  of  construction  of  the  statute  of  frauds 
(see  Seddon  y.  Bosenbaum,  86  Va.  928»  9  S. 
E.  326,  3  Ix  B.  A.  337),  and  also  with  the 
principle  on  which  the  decision  of  the  Massa- 
chusetts case  above  referred  to  is  based,  I 
think  that  so  much  of  the  contract  involved 
in  the  instant  case  as  could  be  performed 
within  the  period  of  five  years  from  the  mak- 


term  aforesaid,  is  not  within  the  Virginia 
statute  and  is  therefore  valid  as  against  the 
purchaser,  the  defendant  in  error. 

Such,  indeed,  it  would  seem,  would  have 
been  the  opinion  of  the  learned  trial  judge 
if  he  had  thought  the  contract  severable  with 
respect  to  the  second  term  aforesaid.  In  the 
opinion  of  snch  judge  in  the  record  before  us, 
this  is  said: 

**It  is  further  urged  on  behalf  of  the  defend- 
ant that  as  the  term  is  for  only  two  years  and 
one  month  and  the  contract  for  renewal  pro- 
vides for  successive  terms  of  one  year  each,  it 
is  valid  until  the  term  is  reached  which  would 
carry  it  beyond  the  five-year  period. 

'*Thi8  would  be  true  if  these  were  separate 
or  separable  ccmtracts  for  each  renewal,  but 
the  lease  contains  but  one  clause  of  renewal, 
and  the  law  is  well  settled  that  where  a  con- 
tract is  entire  and  relates  in  part  to  a  matter 
which  requires  it  to  be  in  writing,  the  whole 
provision  is  void.  Bngleby  v.  Harvey,  96  Va. 
440;  Noyes  v.  Humphrey,  11  Oratt  (52  Va.) 
636." 

The  entire  contracts  Involved  in  the  two 
cases  cited  in  the  quotation  just  made  were 
verbal  contracts  of  a  party  to  pay  both  for 
work  done  and  to  be  done  for  another.  Such 
contracts  are  not  analogous  to  tliat  involved 
in  the  instant  case.  And  the  fact  that  there 
is  but  one  writing  and  but  one  renewal  clause 
in  that  writing  is,  as  I  think,  immaterial. 
The  material  question  is:  Might  that  poiv 
tion  of  the  contract  which  is  involved  in  the 
case  before  us,  as  aforesaid,  have  been  fully 
performed  without  any  obligation  on  the  les- 
see thereunder  for  any  further  period?  If  so, 
the  contract  was  clearly  severable  in  that  re- 
spect and  is  not  within  the  statute.  That  it 
was  thus  capable  of  performance  and  thus 
severable  seems  to  me  to  be  obvious  from  the 
provisions  of  the  contract  which,  as  afore- 
said, did  not  obligate  the  lessee  as  a  tenant 
beyond  the  first  term  as  the  case  stood  when 
the  contract  was  executed,  and  did  not  obli- 
gate him  beyond  the  second  term,  as  the  case 
stood  when  this  action  was  Instituted.  The 
circumstance  that  the  lessor  was  obligated  by 
the  contract  for  a  longer  time  than  the  statu- 
tory period  is  not  alone  the  true  criterion  of 
the  length  of  the  contract  obligation.  Al- 
though one  of  the  parties  to  a  contract  is 
thereby  bound  for  a  certain  period  longer 
than  the  statutory  period  in  question,  if  the 
other  party  thereto  is  given  thereby  an  option 
to  terminate  the  contract  at  a  time  within 
the  statutory  period,  the  contract  will  be  con- 
strued as  one  which  may  be  performed  within 
the  statutory  period,  and  hence  as  not  with- 
in the  statute.  In  Seddon  v.  Rosenbaum,  85 
Va.  928,  9  S.  E.  326,  3  L.  R.  A.  337,  the  con- 
tract boimd  the  defendant  "to  buy  260  shrs. 
It  &  D.  at  89  and  sell  the  same  to  T.  Seddon" 
(the  plaintiff)  "at  the  end  of  8  yrs.  at  96." 
But  it  contained  the  further  provision  that, 
''Stock  may  be  called  at  96  at  any  time  be- 
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fore  explratton  of  2  yra."  And  It  was  held 
that  the  contract  might  have  been  x)erformed 
within  one  year,  and  hence  was  not  within 
the  lartatute  of  frauds. 

For  the  reasons  stated,  I  feel  constrained 
to  dissent  from  the  majority  (pinion* 


(88  W.  Va.  812) 

KING  V.  SMITH  et  al.    (No.  4077.) 

(Supreme  Goart  of  Appeals  of  West  Virginia. 

March  22,  1921.) 

(Byllahui  by  the  Oourt.) 

I.  Covenants  ^s»47— General  warranty  oannot 
•nlarga  estate  eonveyed  by  deed. 
A  covenant  of  general  warranty  in  a  deed 
cannot  enlarge  the  estate  thereby  conveyed. 

.2.  Covenants  ^=»47— General  warranty  r^ 
strioted  to  estate  conveyed  by  deed. 
A  covenant  of  general  warranty  in  a  deed, 
which  grants  all  of  the  right,  title,  and  hiterest 
of  the  grantor,  is  restricted  to  the  estate  con- 
veyed, and  does  not  warrant  the  title  to  the 
land  described  in  the  deed. 

3.  Deeds  ^=»  1 20— Estate  will  not  be  enlarged 
by  oonstmctlon,  where  langnage  elear  and 
unambignous. 
The  courts  will  not,  by  construction^  en- 
large the  estate  conveyed  by  a  deed,  where  the 
language  of  the  grant  is  dear,  plahi«  and  free 
from  ambiguity. 

Error  to  Glrcalt  Gonrt,  Harrison  (bounty. 

Action  by  Mary  D.  King,  administratrix, 
against  Mortimer  W.  Smith  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Elmer  Lw  Stone,  of  Oharleston,  for  plaintiff 
in  error. 

Harvey  W.  Harmer  and  Law  &  McCne;,  all 
of  Clarksburg,  for  defendants  In  error. 

RITZ,  P.  This  writ  of  error  se^s  reversal 
of  a  judgment  of  the  circuit  oourt  of  Har- 
rison county;  sustaining  a  demurrer  to  plain- 
tifT's  declaration  In  an  action  of  covenanL 

The  declaration  made  profert  of  the  deed 
In  which  is  contained  the  covenant  sued  up- 
on, and  after  oyer  of  this  deed  was  granted 
on  motion  of  the  defendant  a  demurrer  to  the 
declaration  was  filed,  and  the  same  sustain- 
ed. The  deed,  after  reciting  that  the  gran- 
tors are  the  heirs  at  law,  with  the  exception 
of  some  infants,  of  Augustine  J.  Smith ;  that 
their  ancestor  on  the  27th  day  of  September, 
1850,  by  a  certain  paper  writing  or  title  bond, 
bargained  and  sold  unto  the  grantee,  Patrick 
King,  a  tract  of  land  situate  In  Randolph 
county,  describing  the  same;  that  the  said 
Augustine  J.  Smith  departed  this  life  in  the 
year  1888  Intestate;  that  no  deed  had  ever 
been  made  to  the  grantee  by  the  said  Augus- 


tine J.  Smith ;  that  the  purchase  money  had 
never  been  paid  for  said  land,  and  that  the 
said  Patrick  King  was  willing  to  take  a  deed 
from  the  grantors  as  heirs  at  law  of  the  said 
Augustine  J.  Smith,  and  to  prosecute  proper 
proceedings  to  extract  the  title  from  sach 
heirs  as  were  infants,  and  to  pay  $2  per  acre 
as  a  consideration  for  said  deed,  proceeds  to 
grant  unto  said  Patrick  King,  with  covenants 
of  general  warranty  as  to  themselves,  the 
grantors,  their  right,  title,  and  Interest  In 
and  to  that  certain  tract  or  parcel  of  land 
mentioned  and  described  In  the  titie  tKmd 
aforesaid,  situate  in  the  county  of  Randolph, 
and,  after  describing  the  land,  proceeds  as 
follows: 

'The  purpose  and  intent  of  this  deed  being 
to  invest  the  party  of  the  second  part  with  all 
the  right,  title  and  interest  la  and  to  the  said 
parcel  of  land  that  is  in  them  as  heirs  at  law 
of  the  said  Augustine  J.  Smith.' 


»• 


The  declaration  declares  that  King  had 
been  deprived  of  the  possession  of  said  land 
by  a  Judicial  proceeding,  and  his  title  there- 
to held  to  be  invalid,  for  which  reason  be 
claims  a  breach  of  the  covenant  of  general 
warranty  contained  in  the  deed.  The  de- 
fendants^ contention  Is  that  the  deed  only 
coDveyed  such  right,  title,  and  Interest  as 
they  had,  and  that  the  covenant  of  warranty 
therein  contained  did  not  enlarge  this  grant, 
but  was  restricted  in  Its  application  to  the 
estate  granted. 

[1, 2]  We  are  asked  by  the  plaintiff  to  con- 
strue this  deed  as  conveying  the  land  In  fee 
because  of  the  fact  that  the  ancestor  of  the 
grantors  had  theretofore  made  a  title  bond 
to  King,  and  for  the  further  reason  that  the 
covenant  of  general  warranty  is  contained  in 
the  deed.  That  a  covenant  of  general  war- 
ranty contained  in  a  deed  will  not  enlarge  the 
estate  thereby  granted  seems  to  be  very  well 
settled.  Such  a  covenant  Is  a  restricted  one, 
and  applies  only  to  the  estate  granted  by  the 
deed,  and  does  not  have  the  effect  to  enlarge 
that  estate.  Hull  v.  Hull,  85  W.  Va.  155,  13 
S.  E.  49,  29  Am.  St  Rep.  800;  Uhl  v.  Rail- 
road Co.,  51  W.  Va.  106,  41  S.  B.  340;  Rey- 
nolds V.  Shaver,  59  Ark.  299.  27  S.  W.  78,  43 
Am.  St  Rep.  36;  Sweet  v.  Brown,  12  Mete. 
(Mass.)  175,  45  Am.  Dec.  243 ;  White  v.  Stew- 
art 181  6a.  460,  62  S.  E.  590,  16  Ann.  Ga& 
1198,  and  note ;  Maupin  on  Marketable  Title 
to  Real  Estate,  p^  840;  7  R.  C.  L.,  title  "€k>v- 
enants,"  (  57.  It  Is  clear  from  these  author- 
ities that  the  covenant  of  general  warranty 
contained  in  a  deed  does  not  ^ilarge  the  es- 
tate thereby  granted. 

[3]  Nor  Is  there  any  room  for  c<Histruc(;^on 
of  the  granting  clause  of  this  deed.  It  is 
clear  and  unequivocal,  and  grants  the  right 
title,  and  interest  of  the  grantors  in  and  to 
the  parcel  of  land  therein  described.  Not 
only  is  this  troe  of  the  granting  dause,  but 
after  describing  the  prc^perty  it  is  again  de- 
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dared  that  tte  pfurpose  and  Intent  of  the 
deed  to  to  Inrest  the  party  of  the  second  part 
with  all  the  right,  title*  and  inteteat  of  the 
crantora  aa  halra  at  law  of  Augostine  J. 
Smith.  This  leaves  no  room  for  ccmstructlon. 
It  ia  true  that  it  is  the  function  of  courts  to 
determine  what  the  parties  intended  by  a 
deed  or  contract,  but  this  condnsion  must  be 
arrived  at  from  the  language  of  the  paper 
when  It  la  clear  and  unequivocal,  as  It  is  in 
this  case.  The  courts  cannot  arbitrarily  say 
that  the  parties  intended  to  say  something 
by  their  contract  or  deed  which  the  language 
does  not  Import  In  other  words*  where  the 
language  is  clear  and  free  from  ambiguity, 
there  is  no  room  for  construction,  and  that  Is 
the  case  here. 

There  is  no  error  la  the  Judgment  eom- 
plained  of;  and  the  same  la  affirmed. 


<88  W.  Va.  9m 

8HERRARD  V.  HENRY.    (No.  4072.) 

<8apreme  Court  of  Appeals  of  West  Ylrginia. 

March  22»  1921.) 

(Bfillabu§  Iw  the  Oeuri.) 

1.  Dead  bodies  ^=:>5— Equity  may  restrala  re- 
moval when  rightfully  buried. 

Equity  has  Jurisdiction  to  restrain  the  re- 
moval of  or  interference  with  the  remains  of 
the  dead  rightfully  buried  in  a  cemetery. 

2.  Adverse  possession  ^=s»6— ^Those  using  land 
for  cemetery  purposes  with  owner's  consent 
may  scqulrs  title  by  adverse  possession. 

Where  a  parcel  of  land  has  been  set  apart 
by  the  owner  thereof  as  a  place  for  the  burial 
of  the  dead  those  who,  with  the  consent  and 
acquiescence  of  such  owner,  use  the  same  for 
the  purpose  for  which  it  has  been  dedicated,  se* 
lecting  and  appropriating  plots  or  squares  for 
the  burial  of  their  dead  therein  free  of  charge, 
may  acquire  a  right  to  audi  plots  or  squares 
so   appropriated   by  adverse  x>088e88ion. 

8.  Ailverse  possession  ^s»6—Cem stories  ^=»I5 
—Adverse  possession  may  oonfer  right  of  per* 
petual  easement  In  oemetsry  lot;  squity  will 
proteet  sudi  rights. 

Whfle  the  right  which  one  acquires  in  a 
cemetery  lot  is  rather  in  the  nature  of  a  per- 
petual easement  subject  to  be  controlled  by  the 
state  in  the  exercise  of  its  police  power,  it  is 
such  a  valuable  right  as  a  court  of  equi^  wUl 
protect,  and  the  same  character  of  adverse 
possession  that  wHl  confer  title  to  real  estate 
wfiQ  suffice  to  confer  such  right. 

4.  Adverse  possession  ^=s»l9— Suffloienoy  of 
boundaries  of  burial  lot  for  the  purposes  of 
adverse  possession  stated. 

It  is  not  necessary  in  order  to  the  acquire- 
ment of  a  right  in  a  burial  lot  by  adverse  pos- 
session that  the  same  be  fenced.  If  the  limits 
•f  such  daim  are  dearly  defined  by  improve- 
ments upon  the  lot  and  by  a  slight  barrier  or 


and  so  maintained  for  the  period  of  10  years, 
dearly  indicating  the  extent  and  nature  of  the 
daim,  it  will  be  suffident  to  confer  the  right 
by  adverse  possession. 

5.  Cemeteries  ^=»2I— Oas  who  baries  a  body 
on  another's  burial  lot  may  be  required  to  re- 
move It. 

One  who  buries  the  body  of  his  dead  rela- 
tive  upon  a  burial  lot  which  another  has  the  ex- 
clusive right  to  use  for  such  purpose  will  be 
required  by  mandatory  injunction  to  disinter 
and  remove  the  same. 

Appeal  from  Circuit  Ck)urt,  Morgan  Oounty. 

Suit  by  Alvemon  Sherrard  against  Nora 
Henry  for  an  injunction,  with  cross-bill  by 
defendant  Decree  for  complainant,  and  de- 
fendant appeals.    Reversed  and  rendered. 

A.  0.  Mclntire,  of  Martinsbnrg,  and  O. 
Mclntire-Weaver,  of  Berkely  Springs,  for 
appellant. 

Allen  B.  N<A1,  of  Martinsburg,  and  Lot- 
treil  ft  Rogers,  for  appellee. 

RITZ,  P.  Plaintiff  brought  this  suit  for 
the  purpose  of  enjoining  the  defendant  from 
removing  the  body  of  her  uncle  from  a  burial 
plot  in  a  cemetery  in  Oakland,  in  Morgan 
county.  From  a  decree  perpetuating  the 
injunction  and  refusing  the  defendant  the 
relief  prayed  for  in  her  cross4>lll  answer,  the 
defendant  prosecutes  this  appeaL 

It  appears  that  many  years  ago  there  was 
conveyed  to  certain  trustees  for  the  Meth- 
odist Church  a  tract  of  land  for  religious  pur- 
poses. Upon  a  part  of  this  land  was  erected 
a  chur^  building  in  which  has  been  conduct- 
ed religious  services,  and  another  part  of  the 
land  was  set  apart  aa  a  burial  ground.  It 
appears  that  this  part  was  fn<dosed  by  a 
fence.  No  charge  waa  made  for  lots  in  this 
cemetery ;  it  being  the  uniform  and  unbroken 
custom  since  it  waa  set  apart  and  dedicated 
f6r  burial  purposes  for  those  desiring  to 
bury  their  dead  therein  to  select  a  lot  for 
that  purpose,  and  to  indicate  such  selection 
by  marking  such  lot,  and  by  cleaning  it  up 
and  keeping  it  in  presentable  condition. 
Both  parties  to  this  suit  agree  as  to  this 
phase  of  the  case,  and  both  of  then  daim  the 
right  to  the  lot  in  whidi  plalntilTa  uncle  waa 
buried,  by  reason  of  the  aame  having  been 
preempted  in  the  manner  above  indicated. 
Hie  plaintiff  contends  that  her  grandfather. 
Dr.  B.  E.  Shockey,  selected  a  row,  aa  she 
calls  it,  in  this  cemetery  for  the  burial  of 
members  of  his  family  ioA  their  close  rela- 
tives, and  that  this  row  includes  the  lot 
wherein  her  unde  was  buried.  The  defend- 
ant, on  the  other  hand,  contenda  that  she,  in 
the  year  1893,  selected  a  square  in  this  cem- 
etery for  the  burial  of  her  dead  relatives* 
and  marked  the  same  off  in  accordance  with 


custom,  and  that  the  lot  in  which  plaintiff's 

ridge  extending  all  the  way  around  the  same,  [  unde  Is  buried  is  within  her  square,  where- 

'       ..11  II  II  I.         .1.        I.  ,1  11^ 
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fore  she  claims  the  right  to  oomi)el  the  re- 
moval of  this  body  and  its  reinterment  else- 
where, and  in  her  answer  she  prays  that  she 
be  given  this  relief  against  the  plaintiff,  and 
against  the  plaintiff's  father,  John  W.  Sher- 
rard. 

The  rights  of  the  respective  parties  to  this 
controversy  depend  largely  upon  the  fact  as 
to  which  of  their  burial  lots  include  the 
ground  in  which  the  body  of  plaintiff's  uncle 
was  interred.  The  proof  is  full,  in  fact  is 
uncontradicted,  that  this  piece  of  land  was 
set  apart  for  burial  purposes  many,  many 
years  ago,  and  has  been  dedicated  to  that  use 
ever  since.  The  proof  is  Just  as  satisfactory 
that  the  method  of  selection  of  a  burial  lot  in 
this  cemetery  was,  by  the  party  desiring 
such  lot,  going  upon  the  ground  and  marking 
it  in  some  way,  and  improving  and  keeping 
it  in  presentable  condition,  as  well  as  by 
burial  of  bodies  of  dead  relatives  therein  and 
marking  the  graves.  That  the  plaintiff's  an- 
cestor did  select  a  row  or  square  many  years 
ago  for  this  purpose  is  likewise  not  disputed, 
but  it  is  the  boundaries  of  this  square,  or  the 
limits  of  it,  which  make  the  controversy  here. 
The  plaintiff's  father  is  the  principal  witness 
upon  the  acts  of  ownership  exercised  by  Dr. 
Shockey  and  his  successors  over  this  plot  of 
groimd.  He  testifies  that  for  many,  many 
years  he  worked  and  took  care  of  the  lot 
appropriated  by  Dr.  Shockey,  and  that  it  in- 
cluded the  space  In  which  his  brother's  body 
was  buried.  Other  witnesses  testify  that  he 
did  on  many  occasions  dean  up  and  work  the 
plaintifTs  plot,  but  not  one  of  them  have  any 
Information  that  he  ever  did  anything  ui>oq 
that  part  thereof  in  which  the  body  of  plain- 
tifTs uncle  was  interred,  nor  is  there  any  evi- 
dence upon  the  ground  defining  the  limits  of 
the  plaintiff's  lot  at  that  end  of  the  plot  so 
far  as  the  testimony  indicates.  On  behalf 
of  the  defendant  it  is  shown  that  in  the  year 
1893  she  selected  a  square  in  this  cemetery, 
and  that  at  that  time  she  made  a  slight  ridge 
all  the  way  around  this  square  indicating 
that  it  had  been  appropriated;  that  in  this 
square  at  that  time  she  buried  the  body  of 
her  father,  and  that  since  that  time  she  has 
had  interred  in  this  square  the  body  of  her 
mother,  of  her  father-in-law,  her  mother-in- 
law,  her  sister,  and  one  of  her  grandchildren, 
and  that  she  has  space  reserved  therein  suffi- 
cient for  the  burial  of  her  own  body  and  the 
body  of  her  husband.  That  this  square  so 
marked  out  by  the  defendant  includes  the 
space  in  which  the  body  of  plaintiff's  uncle 
is  buried  is  undisputed.  The  evidence  is 
overwhelming  that  the  defendant  since  1893 
from  time  to  time  worked  upon  this  square. 
She  has  removed  the  brush  and  sprouts 
therefrom,  and  kept  it  planted  in  flowers, 
and  sowed  in  grass,  has  provided  suitable 
headstones  at  the  graves  of  her  deceased  re- 
latives buried  therein,  and  has  kept  up  the 
■light  ridge  around  the  edges  thereof  indicat- 


ing the  limits  of  her  lot.  That  the  father  of 
the  plaintiff  buried  his  brother  within  the 
limits  of  this  lot  there  is  no  question,  but  his 
contention,  and  the  contention  of  the  plain- 
tiff, is  that  Dr.  Shockey  had  aoquired  this 
lot  prior  to  the  time  it  had  been  appropriated 
by  the  defendant  in  1893.  It  is  clear  that  in 
1893  there  was  nothing  to  indicate  an  inten- 
tion upon  the  part  of  Dr.  Shockey  or  his  rel- 
atives that  their  lot  should  extend  to  and 
cover  this  ground,  and  it  is  Just  as  dear  that 
since  1893,  when  the  plaintiff  selected  the 
lot,  she  has  indicated  by  unmistakable  marks 
upon  the  ground  the  intention  to  appropriate 
the  same  for  burial  purposes.  Whether  this 
lot  was  included  within  the  original  lot  as 
intended  to  be  appropriated  by  Dr.  Shockey 
in  the  beginning  can  make  little  difference. 
There  was  nothing  upon  the  ground  in  1893 
to  indicate  that  his  row  extended  In  the  di- 
rection of  the  defendant's  lot  beyond  the  last 
grave  therein.  This  ground  was  unappro- 
priated at  that  time  by  any  person,  and  un- 
der an  unbroken  custom  any  person  desiring 
to  provide  a  place  for  the  burial  of  his  dead 
in.  this  cemetery  had  a  right  to  ai^ropriate 
any  ground  not  theretofore  marked  out  and 
appropriated  by  some  one  else  for  that  pur- 
pose. It  is  shown  by  the  evidence  and  is  not 
disputed  that  when  the  plaintlff^s  father 
went  to  the  cemetery  and  indicated  the  place 
that  he  desired  the  grave  dug  for  the  burial 
of  his  brother's  body,  he  was  told  that  that 
was  within  the  defendant's  lot,  and  that  he 
insisted,  notwithstanding  this  Information, 
that  the  grave  be  dug  at  that  point  He 
states  in  his  testimony  that,  had  the  defend- 
ant come  to  him  and  advised  him  that  she 
claimed  this  lot,  he  would  have  surrendered 
any  daim  to  it,  and  buried  his  brother  else- 
where, but  that  he  is  now  unwilling  to  re- 
move the  remains.  This  testimony  is  not  at 
all  consistent  with  his  act  in  burjring  his 
brother  in  this  lot  after  being  fully  informed 
of  the  defendant's  claim  thereto  and  without 
making  any  further  inquiry  or  investigaUoD 
as  to  defendant's  rights.  In  addition  to  this 
the  insincerity  of  his  statement  is  demon- 
strated by  the  fact  that  immediately  upon 
the  discovery  by  the  defendant  that  this  body 
was  buried  in  her  lot,  she  called  upon  plain- 
tiff's father  to  have  the  same  removed,  and 
informed  him  that  the  lot  was  hers,  and  she 
proposed  to  pay  one-half  of  the  expense  of 
the  removal  of  the  body,  and  when  this  prop- 
osition was  declined  she  proposed  that  she 
would  pay  the  entire  expense  of  removing  it, 
which  proposition  was  also  declined.  She 
then  called  upon  the  trustees  who  held 
the  legal  title  to  the  property  and  asked 
them  to  require  the  plaintiff  and  her  father 
to  remove  the  body  of  the  plalntlfTs  uncle 
from  her  lot,  and  the  trustees,  being  ad- 
vised in  the  premises,  notified  plaintiff's 
father  to  remove  the  body  within  30  days, 
failing  in  whidi  the  defendant  would  have 
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removed.    Before  the  expiration  ^  acquisition  of  title  by  adverse  possession. 


the  same 

of  this  time  this  injunction  was  procured. 

[1-3]  The  defendant  challenges  the  Juris- 
diction of  a  court  of  equity  to  maintain  this 
bill,  insisting  that  there  is  an  adequate  rem- 
edy at  law  for  the  protection  of  any  rights 
which  the  plaintiff  may  have.  This  claim 
is  based  upon  the  theory  that  the  plaintiff  is 
not  in  possession  of  the  lot,  and  is  therefore 
not  entitled  to  go  into  equity  to  protect  any 
rights  she  may  have  therein.  That  a  court 
of  equity  will  interfere  to  prevent  desecra- 
tion of  places  of  burial  of  the  dead  or  to  pre- 
vent the  removal  of  bodies  properly  buried 
is  well  established.  There  is  no  property  In 
a  dead  body,  and,  this  being  true,  the  law 
can  afford  no  remedy  in  a  case  where  the  re* 
moval  of  such  a  body  is  sought  or  attempted. 
The  courts  do,  however,  recognize  that,  while 
there  is  no  property  in  the  body,  the  close  rel- 
atives have  a  right  to  protect  the  same,  and 
to  prevent  its  removal  or  the  desecration  of 
the  grave.  This  being  true,  there  is  no  other 
remedy  except  resort  to  a  court  of  equity 
when  the  removal  of  a  dead  body  is  attempt- 
ed or  threatened,  and  then  such  relief  Is 
granted  as  the  circumstances  require,  and  as 
is  in  consonance  with  the  feelings  of  man- 
kind. Wormley  v.  Wormley,  207  111.  411,  69 
N.  E.  865,  3  L.  R.  A.  (N.  S.)  481,  and  mono- 
graphic note ;  England  v.  Central  Pocahontas 
Coal  Co.,  104  S.  E.  46.  There  is  no  doubt  of 
the  plaintiff's  right  to  resort  to  a  court  of 
equity  to  prevent  interference  with  the  body 
of  her  dead  uncle,  unless  it  appears  that  it 
was  Interred  in  a  place  where  the  plaintiff 
had  no  right  to  bury  It.  There  is  no  doubt 
but  that  one  who  acquires  a  cemetery  lot  has 
some  interest  therein.  He  does  not  acquire 
the  fee  in  the  land.  His  interest  is  more  in 
the  nature  of  a  perpetual  easement,  and  it  is 
likewise  true  that  the  exercise  of  this  right 
is  subject  to  the  police  power  of  the  state. 
Conditions  may  arise  which  would  make 
such  a  cemetery  a  nuisance,  in  which  case 
the  state,  under  its  poUce  power,  could  re- 
quire its  removal  and  the  reinterment  of  the 
bodies  at  some  other  point  5  R.  O.  L.  title 
'•Cemeteries,**  (  10;  Grinnan  v.  Fredericks- 
burg Lodge,  118  Va.  588,  88  S.  HI  79,  Ann. 
Cas,  1918D,  729;  Roanoke  Cemetery  Co.  v. 
Goodwin,  101  Va.  605,  44  S.  B.  769. 

[4]  It  seems  to  be  quite  as  well  established 
that  this  right  may  be  acquired  by  adverse 
possession  as  any  other  interest  in  real  estate 
may  be  acquired,  and  both  of  the  parties  In 
this  case  contend  that  this  is  the  way  they 
did  acquire  the  rights  for  which  they  respec- 
tively contend  in  this  suit  The  plot  of  land 
in  controversy  was  not  inclosed  by  either  of 
the  parties  with  any  fence,  and,  a^  before 
stated,  the  limits  of  the  Shockey  lot  were 
not  definitely  marked  upon  the  ground  at  any 
time,  at  least  not  In  1893,  when  the  defend- 
unt  appropriated  the  lot  There  are  some 
nuthoritiefl  which  hold  that  in  order  to  the 


where  such  possession  is  not  accompanied  by 
any  color  of  title,  the  exterior  boundaries 
must  be  indicated  by  a  fence  or  barrier,  and, 
if  this  rule  is  applied  in  this  case,  neither  of 
the  parties  have  had  any  adverse  possession 
of  this  particular  piece  of  ground.  There  is 
no  doubt  but  that  the  extent  of  such  claim 
must  be  indicated  in  some  way  upon  the 
ground,  and  this  delimitation  of  the  claim 
upon  the  ground  must  be  of  such  character 
as  to  clearly  indicate  that  it  is  claimed  by 
the  party  asserting  the  right  thereto.  There 
must  be  such  marks  as  Indicate  that  the  land 
is  under  the  actual  control  of  the  party 
claiming  it.  Jacobus  v.  Congregation  of  Is- 
rael, 107  Ga.  518,  33  S.  B.  853,  73  Am.  St 
Rep.  141;  5  R.  C.  L.  titie  "Cemeteries,"  t  10; 
2  a  J.  J  71 ;  Hook  V.  Joyce,  94  Ky.  450,  22  S. 
W.  651,  21  L.  R.  A.  96;  RoumlUot  v.  Gardner, 
113  Ga.  60,  38  S.  B.  362,  53  U  R.  A.  729; 
Hines  v.  State,  126  Tenn.  1,  149  S.  W.  1058, 
42  L.  R.  A.  (N.  S.)  1138 ;  Wooldridge  v.  Smith, 
243  Mo.  190,  147  S.  W.  1019,  40  L.  R.  A.  (N. 
S.)  752 ;  niinois  Steel  Co.  v.  Bilot  109  Wis. 
418,  84  N.  W.  855,  85  N.  W.  402,  83  Am.  St 
Rep.  905:  Lyons  v.  Fairmont  Real  Estate 
Co.,  71  W.  Va.  754,  77  S.  E.  525.  The  proof 
in  this  case  is  clear  that  the  defendant  had 
buried  in  her  square  a  number  of  her  rela- 
tives whose  graves  were  marked  by  head- 
stones indicating  that  at  least  the  portion  of 
the  ground  in  which  they  were  buried  had 
been  appropriated  for  that  purpose.  If  this 
had  been  all  that  she  had  done,  her  Interest 
might  extend  no  further  than  the  land  occu- 
pied by  these  graves,  but,  in  addition  to  this, 
ever  since  the  year  1893  she  has  had  this  en- 
tire square,  including  the  land  where  plain- 
tiff's uncle  is  buried,  surrounded  by  a  ridge 
indicating  the  limits  of  her  claim,  and  has 
cared  for  all  of  the  land  Included  within  this 
slight  barrier  by  sowing  the  same  in  grass, 
planting  flowers  thereon,  and  caring  for  the 
same  from  year  to  year  as  the  same  needed 
attention.  This  was  a  clear  indication  that 
this  piece  of  ground  had  been  appropriated 
by  the  defendant  for  burial  purposes,  and,  as 
held  in  the  case  of  Lyons  y.  Fairmont  Real 
Estate  Co.,  supra,  was  a  sufficient  indication 
of  the  limits  of  her  claim.  We  are  therefore 
of  opinion  that  the  defendant  was  entitled 
to  the  exclusive  right  to  bury  her  dead  In  the 
space  where  the  body  of  the  plaintifTB  uncle 
was  buried,  and  that  neither  the  plaintiff  nor 
her  father  had  any  right  to  appropriate  this 
land  for  the  purpose  of  interring  the  body  of 
their  deceased  relative  therein. 

[6]  The  defendant  as  before  stated,  asked 
for  affirmative  relief,  and  prayed  that  John 
W.  Sherrard,  the  father  of  the  plaintiff,  in 
addition  to  the  plaintiff,  be  made  a  party  de- 
fendant to  her  cross-bllL  This  was  done,  and 
process  served  upon  him  upon  the  cross-bilL 
Defendant  now  insists  that  she  is  not  only 
entitled  to  defeat  the  plaintiff's  dalm,  but  is 
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also  entitled  to  a  mandatory  injunction  here- 
in oommanding  and  requiring  the  plaintiff 
and  her  father  to  forthwith  remove  the  body 
of  their  deceased  relative  from  the  place 
where  the  same  is  now  buried,  in  order  that 
she  may  enjoy  the  rights  to  which  she  is  en* 
titled.  It  would  seem  quite  clear  that, 
where  one  trespasses  upon  the  rights  of  an- 
other, and  does  some  act  which  would  pre- 
vent such  other  from  enjoying  to  the  full  ex- 
tent the  privileges  to  which  he  is  entitled,  a 
court  of  equity  will  compel  the  guilty  party 
to  restore  the  status  quo,  and  this  is  as  true 
in  the  case  of  the  imauthorlzed  interment  of 
a  dead  body  as  with  any  other  interference. 
McWhirter  y.  Newell,  200  111.  583,  66  N.  B. 
345;  Dw^ger  v.  Geary,  113  Ind.  106,  14  N. 
B.  903. 

It  follows  from  what  we  have  said  that  the 
decree  complained  of  will  be  reversed,  and 
the  injunction  dissolved,  and  that  a  manda- 
tory injunction  will  be  granted  to  the  defend- 
ant, in  accordance  with  the  prayer  of  her 
cross-bill  answer,  commanding  and  requiring 
the  plaintiff  and  her  father,  John  W.  Sher- 
rard,  to  forthwith  remove  the  body  of  their 
deceased  'relative  from  the  i)oint  where  the 
same  is  now  buried  upon  the  defendant's  lot, 
and  the  cause  remanded  for  the  purpose  of 
executing  this  decree. 


(88  W.  Va.  281) 

STATE  V.  BRIDQEMAN  et  al.    (No.  3776.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1921.) 

(8fllabu9  hf  the  Oowrt^ 

I.  Criminal   law   ^=»594( I)— Elements   neces- 
sary for  continuance  for  absence  of  witnesses 
ennmerated. 
A  motion  for  coDtinnance  based  on  the  ab- 
sence of  a  witness  is  addressed  to  the  sound 
discretion  of  the  court,  and  it  mast  be  shown 
to  the  satisfaction  of  the  court  that  the  witness 
is  material,  and  that  dae  diligence  has  been 
used  to  obtain  his  attendance,  and  that  his  evi- 
dence would  not  be  cumulative. 


2.  Criminal  law  <r=»ll5l— A|>pellate  oourt  will 
not  reverse  denial  of  oontinuanoe  Tor  absenoe 
of  witnesses  unless  for  abase  of  disoretlon. 

Where  a  condnuance  because  of  the  ab- 
sence of  a  witness  has  been  refused,  the  ap- 
pellate court  will  not  reverse  unless  it  clearly 
appears  that  the  trial  court  has  abused  its 
sound  discretion. 

3.  Lewdness  ^s»IO-*Evldencs  ssstainlng  eon* 
viotlon  of  lewd  and  lascivious  oohabltatlon. 

Proof  that  a  man  and  woman  not  married 
to  each  other  occupied  together  two  adjoining 
rooms  with  a  door  in  the  partition  between  for 
approximately  one  year,  where  they  slept  and 
took  their  meals,  she  doing  the  cooking  and 
other  domestic  work  and  acting  as  assistant  | 


to  him  in  his  profession  as  a  dentist,  conducted 
in  offices  adjoining  the  two  living  rooms,  at  a 
wage  of  $10  per  week,  and  that  she  stated  to 
various  visitors  that  they  were  married,  and 
on  one  occasion  introduced  him  to  her  brother- 
in-law  as  her  husband,  he  taking  no  exception 
to  the  introduction,  but  tacitly  assenting  there- 
to, that  on  one  occasion  they  were  found  sleep- 
ing together  in  one  of  the  rooms,  that  a  boy 
baby  was  bom  to  her  there  after  she  had  been 
living  in  the  rooms  for  approximately  ten 
months,  of  which  baby  he  seemed  to  be  very 
fond,  and  to  which  he  called  himself  ''Daddy,** 
and  that  on  one  occasion  he  came  into  the 
room  when  she  had  Just  arisen  from  bed,  and 
remained  until  she  dressed  without  apparent 
embarassment  to  either,  '^same  as  any  man 
might  happen  to  mn  in  on  his  wife  if  she  would 
be  dressing,"  is  sufikient  to  constitute  the  of- 
fense of  lewd  and  lascivious  cohabitation  under 
section  7,  c.  149  (sec.  6310),  of  the  Cods. 

(Additiofua  SylMuM  hy  Editorial  Biaf.) 

4.  Lewdness  ^=s»l— "Lewd  and  lassivioiis  oo» 
habitation"  defined. 

The  crime  of  "lewd  and  lascivious  cohabi- 
tation" under  Code,  c.  149,  |  7  (sec  5310), 
means  the  living  together  of  a  man  and  woman 
not  married  to  each  other,  in  the  same  house  or 
apartment,  as  husband  and  wife. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lewd- 
ness.] 

Error  to  Gircoit  Court,  Harrison  (>onnty. 

Hugh  B.  Brldgeman  and  another  were  con- 
victed of  lewd  and  lascivious  cohabiting  to- 
gether, and  they  bring  error.    Affirmed. 

Charles  Q.  0}frman«  of  Clarksburg;  for 
plaintiffs  in  error. 

E.  T.  England,  Atty.  Gen.,  and  K.  Dennis 
Steed,  Asst  Atty.  Qen.,  for  the  State. 

LIVELT,  J.  Hugh  B.  Brldgeman  and  Eula 
Miller  were  indicted,  tried,  and  convicted  in 
the  Criminal  Court  of  Harrison  County  of 
lewd  and  lascivious  cohabiting  together  and 
with  each  other,  and  the  former  was  ad- 
Judged  to  pay  a  fine  of  $1(X)  and  was  sen- 
tenced to  confinement  in  the  Jail  at  hard  la- 
bor for  30  days,  and  the  latter  was  fined  $1(X>, 
both  sentences  being  imposed  on  the  1st  day 
of  December,  1917. 

Defendants  assign  as  error:  (1)  The  re- 
fusal of  the  court  to  continue  the  case;  (2) 
the  court's  refusal  to  permit  certain  evi- 
dence offered  by  the  defendants  to  go  to  the 
Jury;  (3)  the  court's  refusal  to  set  aside  the 
verdict  on  the  ground  that  the  evidence  was 
insufficient  to  convict 

Brldgeman  is  a  dentist,  and  had  rented 
four  adjoining  rooms  on  the  second  floor  of 
the  El](  Bridge  Building  in  Clarksburg,  the 
first  two  of  which  rooms  he  used  for  dental 
offices,  and  the  other  two,  which  were  ad- 
joining, all  being  In  one  suite,  he  occupied  as 
living  rooms.    The  room  next  to  those  used 
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for  ofBoes  was  forniabed  with  a  bed.  piano, 
dresser,  chairs,  and  the  like,  and  the  other 
room,  the  bade  room,  was  used  as  a  dining 
room,  in  which  waa  a  table,  a  kitdien  cabi* 
net,  a  darenport,  and  it  was  otherwise  fitted 
np  for  a  kitchen  and  living  room.    In  Jaljt 

1915,  he  employed  Eula  Miller  to  assist  him 
in  his  dental  work  at  f 6  per  week.  At  that 
time  she  was  17  years  old  and  resided  with 
her  father  on  Baltimore  street,  about  one-half 
mile  from  the  Elk  Bridge  Building.  In  Sep- 
tember, 1916,  she  began  living  in  these  two 
living  room«  occupied  by  Bridgeman,  and  was 
yet  residing  there  at  the  time  of  the  trial. 
In  May,  1917,  she  was  delivered  of  a  boy 
baby.  The  following  August  both  defendants 
were  arrested  and  bound  over  to  answer  an 
indictment  for  the  offense  for  which  they 
were  convicted,  were  indicted  at  the  sue* 
oeeding  November  term  of  the  criminal  court 
of  that  oounty,  and  tried  and  convicted  at 
that  term.  Mrs.  Gozad,  ft  sister  of  Eula  Min- 
er, testified  that  she  visited  her  sister  at 
these  living  apartments  of  Dr.  Brldgeman 
quite  often  before  defendants  were  arrested 
in  August,  1917,  when  she  saw  her  sister 
doing  the  cooking  and  housework;  that  she 
had  been  there  as  much  as  two  days  and  two 
nights  at  a  time,  and  saw  no  one  else  room- 
ing there  or  staying  there  at  any  time  except 
the  defendants;  that  on  one  occasion  she  saw 
them  in  bed  together  In  the  room  which  con- 
tained the  piano,  and  which  room  opened 
into  the  kitchen,  where  she  (witness)  slept 
on  the  davenport  Eula  Miller  stated  to  the 
witness  that  she  and  Dr.  Brldgeman  were 
married,  but  Dr.  Brldgeman  never  made 
such  a  statement.  She  was  there  at  noon 
nearly  every  day  for  a  considerable  period 
when  she  worked  at  Gribble's  store,  in  the 
near  vicinity.  She  saw  Bridgeman  take  his 
meals  at  the  apartment,  and  always  consid- 
ered, but  was  in  doubts,  as  to  whether  the 
defendants  were  married,  as  she  had  heard 
that  Brldgeman  was  married  to  some  other 
woman.  Mrs.  Battle  Wallace  testified  that 
she  was  a  sister  of  Bula  Miller,  and  visited 
the  Bridgeman  apartment  in  the  summer  of 

1916,  and  on  one  occasion  when  she  was  there 
her  sister  was  in  bed  in  the  room  adjoining 
the  dental  offices,  and  had  just  got  up  with- 
out much  clothing  on,  when  Dr.  Bridgeman 
came  In  the  room  and  remained  while  she 
was  dressing,  "same  as  any  man  would  hap- 
pen to  run  in  on  his  wife  if  she  would  be 
dressing;  and  he  called  himself  'Daddy'  to 
the  baby,  and  asked  me  what  I  thought  about 
it,  and  he  called  me  'Aunt'  to  it,  which  I 
suppose  I  am."  The  deftodant  Eula  Miller 
told  her  that  she  and  Doctor  Brldgeman  were 
married.  Mrs.  Lena  Ice,  another  sister  of 
Eula  Miller,  testified  that  she  visited  her 
sister  at  the  apartment  one  evening  in  No- 
vember when  Dr.  Brldgeman  came  to  town 
on  a  late  train,  and  came  to  the  apartment, 
when  her  sister  Eula  cooked  his  supper  for 
him,  and  after  supper  they  accompanied  her 


across  the  bridge  to  Pike  street,  where  they 
met  Mrs.  Ice's  husband,  to  whom  Eula  Miller 
introduced  Dr.  Bridgeman  as  her  husband, 
and  the  doctor  acknowledged  the  introduc- 
tion. On  that  occaaion  her  sister  told  wit- 
ness that  she  and  Dr.  Bridgeman  had  been 
married  in  Cincinnati,  and  she  (Eula)  thought 
that  they  would  rent  a  house  and  furnish  it 
in  the  near  future.  This  was  before  the 
baby  was  bom.  Mrs.  Effle  Wamsley,  another 
sister,  stayed  at  the  Brldgeman  apartments 
about  three  or  four  weeks  while  Eula  Miller 
lived  there,  and  slept  in  the  rear  room  on 
the  davenport  a  portion  of  the  time,  and 
sometimes  in  the  bed  in  the  other  room.  At 
that  time,  which  was  in  September,  1916,  she 
usually  slept  with  her  sister,  and  her  hus- 
band slept  with  Dr.  Bridgeman.  Her  hus- 
band ate  his  meals  at  the  apartment,  but  not 
all  of  the  time,  and  when  she  and  her  hus- 
band slept  together  she  did  not  know  where 
Dr.  Brldgeman  slept  She  never  saw  him 
and  her  sister  sleeping  together.  Her  sister 
did  go  into  the  other  room  at  the  retiring 
hour,  and  frequently  Dr.  Bridgeman  would 
go  into  tlie  saiiie  room  either  before  or  after, 
but  she  could  not  tell  whether  or  not  he  con- 
tinued to  stay  in  that  room  all  night  Eula 
Miller  stated  to  this  witness  also  that  she 
and  Dr.  Bridgeman  were  married.  The  tes- 
timony of  Clyde  Wamisley,  the  husband  of 
Effie  Wamsley,  was  practically  the  same  as 
that  of  his  wife.  Mrs.  Cozad,  who  visited 
the  defendants  at  their  apartments  possibly 
more  often  than  any  other  witness,  stated: 
"They  lived  there  seemingly  the  same  as  the 
rest  of  my  sisters  and  th^r  husbanda."  She 
testified  that  defendants  got  their  meals 
there,  her  sister  doing  the  cooking  and  the 
housework,  and  he  was  staying  with  her.  G. 
W.  Miller,  the  father  of  Eula,  testified  that 
after  his  daughter  quit  coming  home  at  night 
and  began  to  stay  at  the  Bridgeman  living 
rooms  he  went  to  see  Dr.  Brldgeman  about 
the  matter  and  remonstrated  with  him  and 
asked  him  not  to  take  automobile  trips  at 
night  with  her  and  "do  things  like  that"  as 
it  would  cause  people  to  talk  about  them.  At 
that  time  the  doctor  promised  him  that  he 
would  not  do  so  any  more.  His  daughter 
told  him  that  they  were  married.  He  fre- 
quently visited  them  at  the  living  rooms 
when  the  doctor  came  in  and  took  his  meals 
there.  After  some  trouble  had  arisen  and  he 
became  suspicious  that  they  were  not  mar- 
ried, he  went  up  to  the  apartments  and  had 
a  talk  with  them,  and  they  requested  him 
to  stop  any  trouble,  stating  that  they  would 
have  everything  in  "shape"  and  would  be 
married  the  following  September.     ^ 

All  of  the  witnesses  for  the  state  who  visit- 
ed the  defendants  at  their  apartments  were 
under  the  impression,  from  their  conduct  and 
manner  of  living,  that  the  defendants  were 
married  and  were  living  together  as  man 
and  wife.  Quite  a  number  of  them  testified 
to  the  actions  of  Dr.  Bridgeman  after  the  ba^- 
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by  was  born,  stating  that  he  held  himself  out 
to  be  the  father  of  the  child  and  was  proud 
of  its  size  and  looks,  nursed  it,  and  seemed 
to  be  very  proud  of  it 

On  the  other  hand,  the  defendants  are  pos- 
itive in  their  statements  that  they  never  lived 
together  as  man  and  wife,  never  held  them- 
selves out  to  be  married,  never  occupied  the 
same  bed  together,  and  that  they  had  no  illic- 
it intercourse.  She  denies  that  he  was  the 
father  of  the  child.  Dr.  Bridgeman  denies 
that  he  was  introduced  to  Mrs.  Ice's  hus- 
band as  the  husband  of  Eula  Miller ;  and  Miss 
Miller  denies  that  she  ever  told  any  of  her 
sisters  or  her  father  that  she  was  married. 
As  is  usual  in  such  cases,  there  is  a  flat  con- 
tradiction between  the  witnesses  for  the  state 
and  the  defendants.  Dr.  Bridgeman  testifies 
that  he  employed  Miss  Miller  to  assist  him 
in  his  profession  at  $6  per  week,  and  after- 
wards paid  her  $12  per  week  for  a  time,  un- 
til she  began  living  at  his  apartments,  when 
he  paid  her  $10  per  week;  that  he  rented 
these  four  rooms  and  paid  therefor  the  sum 
of  $100  at  intervals  of  three  months;  that 
he  boarded  elsewhere  than  at  the  apartments, 
paid  no  bills  for  Miss  Miller,  either  for  cloth- 
ing or  for  groceries,  and  did  not  furnish  any 
money  for  those  purposes.  He  testified  that 
he  took  bis  meals  at  various  restaurants,  and, 
after  he  was  arrested  in  August,  rented  a 
room,  near  by  his  office,  which  he  had  occu- 
pied from  that  time  until  the  trial.  He  flatly 
denies  that  he  is  the  father  of  the  illegiti- 
mate child  or  that  he  ever  held  himself  out 
to  be  such,  either  by  word  or  deed.  On  this 
conflicting  evidence  the  jury  found  defend- 
ants guilty. 

[1,2]  When  the  case  was  called  for  trial 
defendants  moved  the  court  for  a  continuance 
on  account  of  the  absence  of  Lee  Bogers  and 
Harold  Dunn,  claimed  to  be  important  wit- 
nesses, without  whose  evidence  they  could 
not  safely  go  to  trial.  Bogers  had  been  enim- 
moned,  but  Dunn  had  not  been  found  by  the 
sheriff.  A  rule  was  Issued  against  Bogers, 
and  he  afterwards  appeared  and  gave  his 
testimony,  which  was  not  important  Bridge- 
man  was  under  bond  to  answer  the  indict- 
ment, and,  after  the  indictment  was  found, 
he  did  not  have  subpoenas  issued  for  his  wit^ 
nesses  until  four  days  after.  He  knew  Dunn 
very  well  and  testified  that  he  had  lived 
with  him  at  liis  apartments  during  most  of 
the  time  that  Miss  Miller  lived  there,  and 
that  this  witness  had  been  at  Clarksburg  up 
until  about  the  time  of  the  trial,  but  that  he 
did  not  know  what  had  become  of  him.  He 
stated  that  this  witness  lived  In  East  End, 
Industrial,  an  addition  to  the  city  of  Clarks- 
burg. As  an  excuse  for  not  having  his  wit^ 
nesses  summoned  promptly,  he  stated  that 
this  witness  had  been  around  town  all  the 
time,  and  he  supposed  that  he  would  be  on 
hand  at  the  trial  or  would  be  within  readi 
of  the  sheriff  when  process  was  issued.  Un- 
der such  circumstances  the  court  in  its  dis- 


cretion refused  to  continue  the  trial,  presum- 
ably because  the  defendant  had  not  shown 
the  proper  diligence  in  preparing  for  the 
trial.  It  is  pertinent  to  state  that  it  does 
not  appear  from  the  testimony  of  any  of  the 
witnesses  who  visited  the  apartments  of  Dr. 
Bridgeman  while  Miss  Miller  lived  there  that 
the  absent  witness,  Dunn,  was  ever  se^i 
there.  It  Is  well  settled  that  a  motion  for 
continuance  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court  under  all  of  the 
circamstances  of  the  case;  and,  unless  it  is 
clearly  shown  that  the  lower  court  has 
abused  its  discretion,  and  it  is  reasonably 
clear  that  an  injustice  has  resulted,  the  ap- 
pellate court  will  not  review  the  holding  of 
the  lower  court  It  must  be  clear  that  the 
defendant  has  beai  prejudiced  by  the  refusal 
of  the  continuance  before  the  appellate  court 
will  reverse  because  a  continuance  Is  not 
granted.  State  v.  Harrison,  36  W.  Ya.  729, 
15  S.  B.  962, 18  L.  B.  A.  224;  Bank  v.  Balph- 
snyder,  54  W.  Va.  281,  46  S.  £.  206 ;  State  v. 
Jones,  63  W.  Va.  613,  45  S.  B.  916;  State  v. 
Harrison,  36  W.  Va.  729,  16  S.  B.  982,  18  L. 
B.  A.  224;  Hewitt  v.  Commonwealth,  17  Grat 
627;  Fiott  v.  Com.,  12  Grat  576.  In  the 
case  of  State  v.  Harrison,  Judge  Brannon 
says: 


(tr 


'The  judge  presiding  sees  all  the  surround- 
ings of  the  trial,  and  can  better  than  we  decide 
whether  the  design  of  a  motion  for  a  continn- 
ance  is  delay,  or  whether  a  continuance  is  real- 
ly essential  to  a  fair  and  proper  triaL" 

In  the  case  of  Ohio  Valley  Bank  ▼.  Berry, 
85  W.  Va.  95,  100  S.  B.  875,  it  is  held: 

**A  motion  for  the  continuance  of  a  cause  is 
always  addressed  to  the  sound,  but  not  arbi- 
trary, discretion  of  the  court  and  when  based 
on  the  absence  of  a  witness  depends  on  the 
diligence  employed  to  obtain  his  presence  and 
the  materiality  of  his  evidence,  and  a  Judg- 
ment denying  such  motion  most  plainly  appear 
to  be  erroneous,  to  justify  a  reversal  thereof. 
There  is  no  presumption  of  due  diligence  in 
such  cases  from  the  mere  suing  out  of  sum- 
mons for  an  absent  witness.  Diligence  to  ob- 
tain his  presence  must  i>e  affirmatively  shown, 
as  well  as  the  materiality  of  his  evidence  if 
present  and  thaY  it  will  not  be  merely  cumula- 
tive of  other  evidence,  must  also  affirmatively 
appear." 

Under  the  circumstances  of  this  case  we 
cannot  say  that  the  trial  court  abused  its  dis- 
cretion in  refusing  a  continuance. 

Defendants  attempted  to  show  by  cross- 
ezamination  of  G.  W.  Miller  that  on  one  oc- 
casion a  dispute  arose  between  him  and  Bula, 
his  daughter,  while  she  was  at  home,  over 
whether  the  daughter  or  a  niece  should  <dean 
the  parlor  or  wash  the  dishes,  and  as  a  re- 
sult of  the  dispute  he  strudc  Bula  over  the 
head  with  a  thin  board  several  times,  break- 
ing the  board  into  several  pieces.  The  wit- 
ness began  telling  about  the  occurrence,  say- 
ing that  he  was  correcting  her  for  some  of 
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her  misdoings  and  for  "sasslng"  him,  and, 
although  angry,  he  did  not  hurt  her,  when, 
upon  objection,  the  court  refused  to  permit 
farther  testimony  along  that  line,  saying 
that  It  was  not  pertinent  to  the  issue.  The 
witness  was  further  asked  If  he  and  his  wife 
did  not  on  that  occasion  tell  the  daughter  to 
leave  home,  and  an  objection  to  the  question 
was  sustained.  Afterwards  the  witness  said 
he  did  not  tell  her  to  leave  home,  and  did  not 
remember  whether  the  incident  was  before 
or  after  she  began  staying  with  Bridgeman, 
but  thought  it  was  after  she  had  begun  to 
stay  at  night  at  the  Bridgeman  apartments. 
Defendants  also  attempted, to  show  by  Eula 
Miller  that  her  father  and  mother  attempted 
to  compel  her  to  sleep  with  the  hired  girl, 
who  was  dirty,  filthy,  and  lousy,  and  that  her 
father  beat  her  over  the  head  with  a  box  and 
told  her  to  leave,  and  that  she  was  compelled 
to  give  up  her  room  and  occupy  that  of  the 
hired  girl,  and  upon  refusal  to  sleep  with  the 
hired  girl  her  mother  told  her  to  leave,  and 
drove  her  away,  and  because  of  this  alleged 
ill  treatment  at  home  she  went  to  sleep  at 
the  Bridgeman  rooms,  having  no  other  place 
to  go.  The  court  refused  to  allow  this  evi- 
dence and  evidence  of  this  character  to  go  to 
the  Jury.  Defendants  assert  that  this  evi- 
dence was  proper  to  show  that  Eula  Miller 
bad  no  intent  to  lewdly  and  lasciviously  co- 
habit with  Bridgeman  when  she  left  her 
home  to  go  to  his  apartments.  Whether  her 
intent  was  innocent  at  that  time  is  not  very 
pertinent.  If,  after  going  to  his  apartments 
with  the  purest  intentions,  she  discarded 
those  intentions  and  began  a  life  of  reproach, 
she  would  not  be  held  guiltless.  She  had 
four  married  sisters  living  in  Glarlcsburg, 
with  whom  she  seemed  to  be  on  friendly 
terms.  Even  it  life  at  her  father's  house 
was  unendurable,  the  necessity  for  living  with 
Dr.  Bridgeman  is  not  perceived,  and  her  ac- 
tions there  are  not  condoned  because  she  was 
driven  from  home.  She  stated  to  her  sisters 
that  she  was  married  to  Dr.  Bridgeman. 
This  was  the  reason  which  she  gave  to  them 
why  she  was  living  with  him  in  that  manner, 
and  not  that  her  parents  had  driven  her  from 
home.  We  cannot  see  how  this  evidence 
would  have  changed  the  verdict  Should  her 
intent  have  been  innocent  in  the  beginning, 
she  remained  there  for  over  a  year,  creating 
the  false  Impression  by  word  and  deed  that 
she  was  In  lawful  wedlock.  It  is  not  per- 
ceived how  this  evidence,  if  admitted,  would 
help  Dr.  Bridgeman.  Did  he  take  her  Into  his 
apartments  because  bhe  was  homeless  and 
live  with  her  for  that  reason?  Did  he  take 
advantage  of  her  because  she  was  turned 
out  of  home?  If  he  wished  to  take  care  of 
her,  was  it  necessary  for  him  to  live  and  co- 
habit with  her?  The  evidence,  if  admitted, 
would  have  accentuated  his  guilt,  and  could 
not  have  helped  her.  The  cause  of  her  going 
to  his  rooms  is  not  important    It  is  what 


there  which  constitutes  the  violation  of  law 
of  which  they  are  convicted. 

The  remaining  ground  of  error  alleged  is 
tbat  the  evidence  is  not  sufficient  to  Justify 
the  verdict,  and  that  the  court  should  have 
set  aside  the  verdict  and  granted  a  new  trial 
for  that  reason.  We  are  cited  to  the  cases 
of  State  V.  Foster,  21  W.  Va.  767,  State  v. 
Miller,  42  W.  Va.  215,  24  S.  B.  882,  State  v. 
White,  66  W.  Va.  45,  66  S.  E.  20,  and  State 
V.  Ramage,  75  W.  Va.  624,  84  S.  E.  246. 

[3, 4]  The  crime  of  lewd  and  lascivious  co- 
habitation under  section  7,  c  149,  of  the  Code 
(sec.  6310)  means  the  living  and  cohabiting 
together  of  a  man  and  woman  not  married 
to  each  other,  in  the  same  house  or  apart- 
ments, as  husband  and  wife.  As  stated  in 
the  Miller  Case,  occasional  acts  of  secret  illic- 
it intercourse  are  not  alone  sufficient  It 
must  be  proved  to  the  satisfaction  of  the 
court  and  Jury  that  the  parties  cohabited  to- 
gether; that  is,  lived  together  as  man  and 
wife.  It  is  not  necessary  that  they  should 
hold  themselves  out  to  the  world  as  man  and 
wife,  as  is  held  in  the  first  point  of  the  sylla- 
bus in  the  Kamage  Case.  The  burden  of  the 
offense  is  the  open,  lewd,  and  lascivious  con- 
duct of  the  parties,  not  being  married,  and 
living  together  as  if  the  conjugal  relation 
existed,  and  In  this  way  undermining  and 
debasing  public  morals.  The  facts  proven 
here  are  quite  different  from  those  found  in 
the  cases  above  cited.  In  the  Foster  Case 
the  woman  lived  in  a  house  used  as  a  kitch- 
en, near  the  residence  of  the  defendant,  and 
she  did  the  cooking  and  superintended  the 
household  affairs,  and  all  ate  at  the  same 
table.  This  woman  was  hired  as  a  cook  and 
slept  in  the  kitchen  near  Foster's  residence, 
and  there  was  no  evidence  whatever  that 
they  cohabited  together;  no  evidence  of  any 
acts  of  illicit  intercourse.  In  the  Miller  Case 
it  appeared  that  Miller  was  clearing  a  piece 
of  land  he  owned,  and  employed  several  work- 
men for  that  purpose,  and  also  employed  Su- 
san Hatton  and  other  women  to  do  the  house- 
work and  cook  for  the  laborers.  The  house 
consisted  of  one  room,  where  she  slept,  and 
Miller  and  various  other  work  hands  also 
slept  in  the  same  room.  It  did  not  appear 
that  Miller  had  ever  had  illicit  intercourse 
with  Susan  Hatton,  and  never  even  passed 
a  day  with  her  in  the  house,  which  was  the 
common  dwelling  place  of  all.  She  was  em- 
ployed in  February  and  gave  birth  to  an  il- 
legitimate child  in  the  following  September, 
There  was  nothing  in  this  case  to  show  that 
the  defendant  cohabited  with  her  in  any 
way.  These  facts  were  clearly  Insufficient  to 
sustain  the  verdict.  In  tbe  White  Case  the 
defendant  had  leased  a  house  to  Geneva  Dun- 
nigan,  a  single  woman  and  the  mother  of  an 
illegitimate  child  then  three  years  old,  for  the 
purpose  of  keeping  boarders,  and  he  and 
others  boarded  with  her  in  that  house,  which 
had  four  rooms,  consisting  of  a  dining  room 


they  did  during  the  long  time  she  remained    and  kitchen,  and  two  bedrooms  in  each  of 
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which  wenettrobedfl.  White  and  other  board- 
era  occupied  one  of  these  rooms,  and  Geneva 
Dtumigan  and  her  child  and  a  hired  girl 
occapled  the  other.  There  was  no  evidence 
of  iUidt  intercourse  between  White  and  the 
Dunnlgan  woman  or  that  any  improper  rela- 
tions ever  existed  between  them.  They  did 
not  hold  themselves  ont  to  the  world  as  man 
and  wife,  although  a  short  time  after  the 
house  was  finished  they  occupied  it  together, 
after  whidi  time  othen  came  there  to  live 
and  board.  White,  as  well  as  the  other 
boarders,  assisted  In  doing  diores  about  the 
house.  The  evidence  was  held  to  be  insofll- 
dent  to  establish  the  crime  of  lewd  and  las- 
civious cohabitation.  In  the  Bamage  Case 
it  appeared  that  the  defendant  was  the  gen- 
eral superintendent  of  a  coal  company  and 
lived  in  the  same  house  with  Maud  Hunter, 
an  unmarried  woman,  who  had  been  em- 
ployed by  the  coal  company  at  a  fixed  sum 
per  month  to  do  the  cooking  and  washing 
and  general  housework,  and  that  for  a  year 
or  more  previous  to  the  indictment  she  and 
Bamage  had  lived  in  the  house  alone;  that 
the  house  contained  a  number  of  rooms,  and 
he  occupied  a  bedroom  on  the  lower  floor 
and  she  one  up  stairs ;  that  on  three  or  four 
occasions  they  were  seen  together  in  daylight 
going  in  the  direction  of  the  church  and  to 
ball  games;  and  that  cows  and  other  domee- 
tic  animals  were  kept  on  the  premises,  which 
she  fed  and  attended,  while  he  followed  his 
occupation  as  superintendent  of  the  mines. 
The  only  evidence  of  illicit  intercourse  was 
given  by  one  witness,  a  Mrs.  Pilcber,  who 
was  visiting  at  the  Bamage  house.  This  wit^ 
ness  saw  Maud  Hunter  leave  her  room  on 
the  second  floor  about  8  o'clock  one  morn- 
ing and  go  down  the  staira  and  enter  Ram- 
age's  room.  This  evidence  of  illicit  inter- 
courae  was  flatly  contradicted  by  both  of  the 
defendants,  but  the  jury  evidently  believed 
Mrs.  Pilcher  and  found  the  defendants  guil- 
ty; but  the  court  held  that  the  evidence  was 
not  sufficient  to  sustain  the  indictment  for 
lewd  and  lascivious  cohabitation. 

In  the  case  under  consideration  the  defend- 
ants were  together  occupying  the  two  rooms, 
and  it  is  very  evident  that  they  occupied 
them  together  almost  continuously  after  she 
left  her  father's  home  and  began  sleeping  at 
the  Brldgeman  apartments.  The  evidence  of 
the  various  witnesses  who  visited  the  apart- 
ments is  summed  up  in  that  of  Mrs.  Gozad 
when  she  said,  "They  lived  there  seemingly 
the  same  as  the  rest  of  my  sisters  and  their 
husbands."  Eula  Miller  quite  consistently  as- 
serted that  she  was  married  to  Brldgeman, 
evidently  realizing  that  their  conduct  was 
inexcusable  except  as  that  of  husband  and 
wife.  It  is  true  that  there  was  no  evidence 
that  Dr.  Brldgeman  claimed  that  they  were 
married,  but  on  one  occasion  he  was  intro- 
duced as  the  husband  of  Miss  Miller  and 
made  no  objection  thereto.    He  tacitly  con- 


sented to  the  fiction.  It  Is  also  true  that 
this  ia  denied  by  both  of  the  defendants,  but 
that  was  a  question  for  the  jury  to  deter> 
mine,  and  evidently  the  jury  believed  the  tes- 
timony of  the  state's  witnesses  in  that  re- 
gard. If  the  evidence  is  not  sufficient  to 
sustain  the  indictment  for  the  offense 
charged,  it  would  be  difficult  indeed  to  evtf 
obtain  a  conviction  for  this  crime.  ' 

Instructions  were  given  to  the  jury.  ^  They 
do  not  appear  in  the  record,  and  evidently 
properly  propounded  the  law  applicable  to 
the  facts,  as  no  exceptions  were  taken  there- 
to. 

It  Is  peculiarly  within  the  province  of  the 
jury  to  pass  upon  the  credibility  of  the  wit- 
nesses, and,  although  the  evidence  of  the 
state's  witnesses  is  wholly  contradicted  by 
the  two  defendants,  we  cannot  invade  the 
province  of  the  jury,  and  have  concluded  that 
the  evidence  is  sufficient  to  sustain  the  T«r- 
dict 
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REGENT  WAIST  CO.  v.  O.  J.  MORRISON 
DEPARTMENT  STORE  CO.    (Ne.  4130.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1021.) 

(8yl1ahu8  by  the  Of^mri.) 

1.  Sales  «ss>62— When  contraol  '^severahle" 
stated. 

If  the  part  of  a  contract  to  be  performed 
by  one  party  consists  of  several  distinct  and 
separate  items,  and  the  price  to  be  paid  \tj 
the  other  is  apportioned  to  each  item  to  be 
performed,  such  a  contract  is  in  general  sev- 
erable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sev- 
erable Contract] 

2.  Sales  ^=»62,  129— Contract  for  psrcliase  of 
different  kinds  of  waists  severable,  and  psr- 
ohaser  may  accept  those  complying  with  eon- 
tract  and  reject  remainder. 

Where  a  retail  merchant  orders  from  a 
manufacturer  of  shirtwaists  a  number  of  such 
waists  of  different  kinds  and  qualities,  a  definite 
price  being:  fixed  for  each  of  such  different  kinds 
and  qualities,  such  contract  is  separable  in  the 
absence  of  any  circumstance  indicating  the 
contrary,  and  if  the  seller,  in  fulfillment  of  his 
contract,  furnishes  some  of  the  different  items 
in  compliance  therewith,  and  others  which  are 
not  of  the  kind  and  quality  stipulated  for,  the 
purchaser  wiU  hare  the  right  to  accept  such  of 
said  lots  as  comply  with  the  contract,  and  to 
reject  such  as  fail  to  comply  therewith. 

3.  Sales  ^=:>357(l)~Bnrden  is  spon  seller  In 
suit  for  purchase  price  to  establish  that  the 
goods  furnished  were  of  kind  and  quality  stip^ 
ulated  for. 

The  burden  of  proof  is  upon  the  seller,  in 
a  suit  to  recover  the  purchase  price  of  goods 


^s»For  other  eases  see  same  topic  and  KBY-NUMBBR  in  aH  Key-Nombared  Digests  and  Indexes 
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sold  by  him,  to  establish  that  the  goodi  furnish-  r  charge  of  Its  waist  d^artment  examined  ttie 


^  are  of  the  kind  and  quality  stipulated  for. 

Error  to  Oircult  Ckmrt,  Kanawha  County. 

Action  by  the  Regent  Waist  Oompany 
against  the  O.  J.  Morrison  DQ;>artment  Store 
Gompany.  Judgment  for  defendant,  and 
liialntur  brings  error.    Affirmed. 

Morton  &  Mohler,  of  Charleston,  for  plain- 
tlff  In  error. 

Elmer  I/.  Stone^  of  Charleston,  for  defend- 
ant in  error. 

RITZ,  P.  On  the  2d  day  of  October,  1917, 
the  plaintiffs  .representatlre  called  at  the 
storeroom  of  the  defendant  in  the  dty  of 
Charleston,  and  exhibited  to  defendant's  gen- 
eral manager,  and  the  person  In  charge  of 
the  ladles'  waist  department,  certain  samples 
of  ladles'  waists,  with  a  view  of  making  sales 
of  this  character  of  goods  to  the  defendant. 
After  an  inspection  of  these  samples,  defend- 
ant's general  manager  gave  an  order  to  plain- 
tifTs  representative  for  2  dozen  white  waists, 
stock  No.  1188,  at  the  price  of  12.25  each ;  2 
dozen  flesh-colored  waists,  stock  No.  1138,  at 
the  price  of  12.25  each ;  2  dozen  white  waists, 
stock  No.  1142,  at  the  price  of  $3  each;  2 
dozen  flesh-colored  waists,  stock  No.  1142,  at 
the  price  of  $3  each ;  1%  dozen  white  waists, 
stock  No.  2074,  at  the  price  of  $2J25  each; 
1%  dozen  flesh-colored  waists,  stock  Na  2074, 
at  $2.25  each;  1^  dozen  white  waists,  stock 
No.  11£0,  at  ^  each;  1^  dozen  flesh-colored 
waists,  stock  No.  1120,  at  $3  each;  and  i/is 
dozen  whits  waists,  stock  No.  1140,  at  $3.50 
each.  Of  this  order  the  2  dozen  white  waists 
and  2  dozen  fleehrcolored  waists  of  stock  No. 
1138,  and  the  1%  dozen  white  waists  and  1^ 
dozen  flesh-colored  waists  of  stock  No.  1120 
were  to  be  shipped  at  once,  and  the  remainder 
of  the  order  in  two  weeks.  A  very  few  dajs 
after  this  order  was  given,  the  waists  which 
were  to  be  shipped  at  once,  as  aforesaid,  to- 
gether with  the  2  dozen  flesh-colored  waists 
of  stock  No.  1142,  were  received  by  the  de- 
fendant. Upon  their  receipt  the  package  was 
opened  and  examined  by  defendant's  goieral 
manager  and  the  woman  in  charge  of  its 
waist  department,  and,  aooording  to  their 
testimony,  the  1%  dozen  white  waists  of  stock 
No.  1120,  and  the  1^  dozen  flesh-colored 
waists  of  stock  No.  1120,  were  inferior  in 
quality  to  the  sample  from  which  the  order 
was  made,  and  were  also  different  in  style, 
and  for  this  reason  the  defendant  immediate- 
ly returned  these  two  lots  of  waists  to  the 
plaintiff,  and  notified  it  of  such  return,  and 
of  the  reason  therefor.  Shortly  thereafter 
the  remainder  of  the  order  was  shipped  and 
was  received  by  the  defendant,  with  the  ex- 
ception that  instead  of  2  dozen  white  waists 
of  stock  No.  1142,  as  provided  in  the  order, 
only  1^  dozen  were  included,  and  the  ^/n 
dozed,  of  stock  No.  1140,  was  not  included. 
Upoi!k  the  receipt  of  this  shipment  the  defend- 
ant's general  manager  and  the  woman  in 


same  and  foimd,  according  to  their  testimony, 
that  the  1^  dozen  white  waists  of  stock  No. 
1142,  included  in  this  shipment,  were  not  in 
accordance  with  the  sample,  being  different 
in  style  and  Inferior  in  quality.  The  defend- 
ant thereuixm  immediately  returned  these  18 
waists,  and  notified  the  plaintiff  thereof,  and 
of  the  reason  therefcnr.  The  remainder  of 
the  goods  were  retained  by  the  defendant. 

It  was  provided  in  the  contract  that  de- 
fendant was  to  have  8  per  cent  discount  for 
payment  within  a  certain  time.  Within  the 
time  provided  the  defendant  deducted  8  per 
cent  from  the  cost  price  of  the  waiists  re- 
tained by  It  and  sent  its  check  to  the  plain- 
tiff for  the  residue.  The  plaintiff  dedined  to 
receive  this  che(^,  not  because  it  was  in  the 
form  of  a  dbeck,  but  because,  under  its  con- 
tention, all  of  the  waists  shipped  by  tt  were 
in  accordance  with  the  sample,  and  it  Insist- 
ed that  the  defendant  must  reo^ve  and  pay 
for  all  of  them.  It  also  refused  to  receive  the 
waists  returned  from  the  transportation  com- 
pany. The  defendant  refused  to  pay  for  the 
waists  returned  by  it,  and  this  suit  was 
brought  to  recover  the  contract  price  for  the 
whole  number  of  waists  shipped.  The  de- 
fendant, upon  the  trial,  tendered  the  amount 
which  It  claimed  was  due  the  plaintiff  for 
the  waists  retained,  that  is,  the  Invoice  price 
less  8  per  cent,  discount  and  a  trial  was  had 
as  to  the  residue  of  the  claim  which  resulted 
in  a  verdict  and  judgment  for  the  defendant. 

The  principal  contention  of  the  plaintiff  is 
that  the  defendant  must  pay  for  all  of  the 
goods  shipped  to  it  inasmucJi  as  it  received 
part  of  these  goods  and  rejected  the  residue: 
that  Its  reception  of  any  part  thereof  bound 
it  to  receive  all  of  them.  The  issue  between 
the  parties  as  to  whether  or  not  the  waists 
that  were  returned  were  of  the  kind  and 
quality  ordered  was  submitted  to  the,  Jujqy, 
which  found  for  the  defendant  thereon. 
Plaintiff,  however,  contends  that  this  can 
make  no  difference ;  that  because  of  the  fact 
that  the  defendant  on  the  receipt  of  these 
goods  retained  some  of  thenc,  it  is  bound  to  pay 
for  all  of  them,  whether  they  oo^z]|>Ued  wiUi 
the  plaintiff's  contract  or  not  And  this  pre- 
sents the  question  of  whether  ot  not  the  con- 
tract under  which  th^  goods  were  purchased 
was. separable.  If  it  was  an  entire  contract 
that  is  to  say,  one  which  could  not  be  divided 
for  any  purpose,  then  the  defendant  is  bound 
by  its  acceptance  of  a  part  of  the  goods  ship- 
ped. If,  on  the  other  hand,  this  contract  is 
separable,  and  one  part  in  no  way  d^[)endent 
upon  the  other,  the  defendant  had  the  right 
to  reject  such  of  the  lots,  ^f  goo4is  as  did  not 
meet  the  warranty,  and  retain  such  as  did 
meet  the  warranty.  It  would  seeim  that  when 
a  sale  is  made  as  in  thii^  case  of  different 
kinds  of  goods,  and  a  unit  price  fixed  for 
those  of  each  kind,  that  there  would  not  of 
necessity  be  any  sjuch  ctwmectio^  between  the 
several  kinds  as  would  n^ake  it  an  entire  ooo- 
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tract    If  It  appears  that  tbe  seller  would  not 
have  sold  a  part  of  the  goods  ordered  unless 
the  whole  order  was  taken,  then  It  would  be 
an  entire  contract.    If  there  is  such  intimate 
connection  between  the  several  items  ordered 
that  it  may  fairly  be  assumed  that  the  seller 
would  not  have  made  the  contract  unless  all 
of  the  goods  ordered  were  purchased,  it  can 
fiafely  be  said  that  the  contract  is  entire. 
This  role  is  not  an  exdusiye  one,  however. 
There  may  be  other  contracts  which  would  be 
held*  to  be  entire,  even  though  it  might  ap- 
pear that  the  speller  would  have  sold  a  less 
amount  than  that  ordered  had  the  purchaser 
desired   it    Of  this  class   are  those   cases 
where  a  definite  quantity  of  a  particular  ar- 
ticle, such  as  a  certain  number  of  bushels  of 
wheat,  or  a  certain  number  of  tons  of  iron, 
are  ordered  at  a  unit  price  per  bushel  or  per 
ton.    It  is  ordinarily  held  that  such  contracts 
are  entire  if  the  delivery  of  the  whole  is 
made  at  one  time,  and  that  the  purchaser 
must  reject  or  accept  the  whole  thereof.    It 
is  generally  held,  however,  that  where  a  con- 
tract consists  of  several  distinct  items,  and 
the  price  to  be  paid  is  apportioned  to  each 
item  according  to  the  value  thereof,  and  not 
as  one  unit  in  a  whole,  or  a  part  of  a  round 
sum,  the  contract  will  ordinarily  be  regarded 
as   severable,    and    this    rule   applies   even 
though  the  contract  may  in  some  sense  be 
entire  if  what  is  to  be  paid  is  clearly  and  dis- 
tinctly apportioned  to  the  different  articles 
as  such,  and  not  to  them  as  parts  of  one 
whole.    13  C.  J.  563.    In  this  case  the  defend- 
ant Insists  that  each  item  of  waists  of  differ- 
oit  kinds  should  be  treated  as  a  separate  or- 
der, and  the  price  apportioned  to  each  unit 
of  this  item  would  fix  the  measure  of  lia- 
bility therefor,  while  the  plaintiff  contends 
that  the  whole  order  being  taken  at  one  time 
is  an  entire  contract,  and  that  designation 
of  different  kinds  of  waists  cannot  have  the 
effect  of  separating  it  into  separate  orders  for 
waists  of  the  separate  kinds.    There  is  no 
suggestion   in   this  case   that   the   plaintiff 
would  not  have  sold  the  defendant  the  waists 
which  were  actually  retained  by  it  at  the 
v«y  same  price  at  which  it  did  sell  them,  if 
defendant  had  not  ordered  the  waists  which 
were  rejected.    In  other  words,  it  does  not 
appear  tihat  the  price  of  any  particular  lot  of 
these  waists  was  dependent  upon  the  defend- 
ant giving  the  order  which  It  did  give.    We 
can  0ee  no  good  reason  for  holding,  in  a  case 
like  this,  that  because  the  order  was  taken 
on  one  piece  of  paper  it  must  be  treated  as 
an  entire  order,  and  the  defendant  required  to 
accept  or  reject  every  item  thereof.    The  rule 
that  such  a  contract  is  separable  where  it  is 
made  up  of  several  distinct  items,  and  the 
price  to  be  paid  for  each  Item  is  affixed  there- 
to, in  accordance  with  its  value,  seems  to  us 
to  be  based  upon  sound  principles  of  common 
sense.    It  is  a  well-recognissed  doctrine  that 
it  is  the  duty  of  a  party  to  a  contract  who 
has  been  injured  by  a  bread!  thereof  upon 


the  part  of  the  other  party  to,  as  far  as 
possible,   minimize  the  damages.    The  rule 
contended  for  by  the  plaintiff  would  require 
the  aggrieved  party  to  aggravate  the  damag- 
es as  much  as  possible,  for  it  insists  that  the 
defendant  should  have  rejected  all  of  these 
goods,  and  then  sued  for  damages  for  breach 
of  the  contract  upon  the  part  of  the  plaintiff. 
Suppose  in  a  contract  like  this  that  the  buyer 
had  an  extensive  trade  which  would  be  lost 
to  him  If  he  had  rejected  all  of  the  articles 
shipped.    It  is  well  known  that  such  articles 
as  are  Involved  in  this  suit  can  only  be  sold 
at  certain  seasohs.    It  would  be  unable  to 
supply  its  trade  by  going  into  the  market  and 
repurchasing  the  articles,  for  the  reason  that 
by  the  time  they  could  be  supplied  to  him  by 
some  one  else  his  customers  would  have  made 
thoir  purchases  elsewhere.   By  retaining  such 
of  the  items  as  met  the  requirements  of  the 
contract  he  could  supply  his  trade  to  that 
extent  and  save  the  plaintiff  the  damages 
which  would  necessarily  result  if  he  was  un- 
able to  meet  the  demands  of  any  of  bis  cus- 
tomers for  this  class  of  goods.    In  other 
words,  under  the  plaintifTs  theory,  the  de- 
fendant must  reject  all  of  the  goods,  and  the 
plaintiff  would  be  liable.  If  any  single  item 
thereof  failed  to  meet  the  requirements  of 
the  contract,  for  all  of  the  damages  which  the 
defendant  would  sustain  by  reason  of  lost 
profits  on  the  sales  of  all  of  the  articles: 
while,  under  the  theory  of  the  defendant, 
plaintiff  would  be  relieved  of  any  damages 
on  account  of  those  items  in  the  order  which 
met  the  requirements  of  the  contract     We 
can  conceive  of  no  principle  of  convenience  or 
necessity  which  makes  it  necessary  to  create 
a  situation  which  would  inflict  upon  one  of 
the  parties  to  a  contract  a  hardship  whldi 
could  be  so  easily  avoided.    Why  create  a 
situation  which  would  result  in  a  damage  suit 
of  substantial  magnitude  when  the  same  can 
very  simply  be  reduced  to  a  claim  for  dam- 
ages Inconsiderable  in  extent  without  Injuri- 
ously affecting  the  status  of  either  of  the 
parties?    An  examination  of  the  books  leads 
*us  to  the  conclusion  that  not  only  is  the  de- 
fendant's  contention  based  on  reason,  but  it 
is  well  supported  by  authority. 

LI]  In  Uammon  on  Contracts,  at  section 
463,  the  author  says: 


»«i 


If  a  contract,  although  evidenced  by  one  in- 
strument, is  severable  into  distinct  and  inde- 
pendent contracts,  it  is  said  to  be  divisible, 
rather  than  entire.  A  breach  of  one  of  these 
independent  contracts  does  not  constitute  a 
breach  of  another,  and  a  breach  of  one  is  ac- 
tionable without  reference  to  the  performance 
of  the  others.  The  principal  feature  of  a  divis- 
ible contract  is  that  either  party,  having  fully 
performed  any  one  of  the  several  agreements 
Id  to  which  the  contract  may  be  divided,  may 
sue  thereon  for  its  breach  by  the  other  party, 
without  pleading  or  proving  performance  on 
his  (plaintififs)  part  of  all  the  severe  agree- 
ments. 

If  the  consideration  of  a  contract  is  singes. 


•«i 
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the  contract  is,  generally  spealdng,  entire  and 
indiyisible,  whatever  the  number  of  items  em- 
braced in  its  subject,  and  the  promises  involv- 
ed in  an  entire  contract  are  mutual  and  depend- 
ent. If,  however,  the  part  of  a  contract  to  be 
performed  by  one  party  consists  of  several 
and  distinct  items,  and  the  consideration  to  be 
paid  by  the  other  party  Is  apportioned  to  each 
item  to  be  performed,  or  is  left  to  be  implied 
under  the  law,  the  contract  is  generally  held 
to  be  severable  or  divisible;  and  the  failure 
of  the  promisor  to  perform  one  item  does  not 
entitle  the  other  party  to  rescind  the  contract, 
and  refuse  to  accept  further  performance,  nor 
discharge  him  from  the  obligation  of  paying 
for  the  other  items,  if  they  have  been  perform- 
ed." 

In  2  Elliott  on  Contracts,  {  1544,  the  same 
doctrine  is  stated  as  follows: 

'The  divisibility  of  the  subject-matter,  while 
not  controlling,  is  frequently  of  importance  in 
determining  the  intention  of  the  parties.  Gen- 
erally when  the  part  to  be  performed  by  the 
promisor  consists  of  several  distinct  items  and 
the  price  to  be  paid  is  apportioned  to  each 
item  according  to  its  value  and  not  as'  a  part 
of  a  lump  sum,  the  contract  is  considered  aa 
several." 

And  Prof.  Williston,  in  his  work  on  Con- 
tracts (volume  2,  {  1719),  also  announces  the 
same  doctrine: 

**The  bargain  though  contemplating  but  a 
single  delivery  may  contemplate  several  dis- 
tinct sales,  several  dissociated  things  being  or- 
dered or  contracted  for,  each  for  a  distinct 
price.  Here  acceptance  of  part  will  not  justify 
any  implication  of  assent  to  become  owner  of 
the  remainder,  or  of  discharge  of  the  seller 
from  his  legal  duty  with  reference  to  the  re- 
mainder. If  some  of  the  goods  tendered  are 
not  in  accordance  with  the  contract,  the  buyer 
is  generally  held  entitled  to  accept  such  of  the 
articles  tendered  as  fulfill  the  seller's  obligation 
and  reject  those  which  do  not.' 


»» 


These  texts  are  well  supported  by  the  au- 
thorities. Brown  V.  Exeter  Machine  Works, 
450  Pa.  Super.  Ct.  365 ;  Amsler  y.  Bruner,  173 
111.  App.  337;  Barlow  Mfg.  Oo.  y.  Stcme,  200 
Mass.  158,  86  N.  E.  306;  Toung  &  Conant 
Mfg.  Co.  y.  Wakefield,  121  Masa  91;  West 
End  Mfg.  Co.  y.  Warren  Co.,  198  Mass.  320, 
84  N.  E.  488;  Plerson  y.  Crooks,  115  N.  Y. 
539,  22  N.  E.  349,  12  Am.  St  Rep.  831; 
Thompson  t.  Fesler  (Ind.  App.)  123  N.  E.  188 ; 
Katz  y.  Bedford,  77  Cal.  319,  19  Pac.  523,  1 
L.  R.  A.  826,  and  note;  Wooten  v.  Walters, 
110  N.  a  251, 14  S.  E.  734,  736;  Steams  Salt 
&  Lumber  Co.  y.  Dennis  Lumber  Co.,  188 
Mich.  700,  154  N.  W.  91,  2  A  L.  R.  638,  and 
monographic  note;  Cohen  y.  Pemberton,  53 
Conn.  221,  2  Atl.  315,  5  Atl.  682,  55  Am.  Rep. 
101;  Canton  Lumber  Co.  y.  Liller,  107  Md. 
146,  68  AtL  500 ;  Holmes  y.  Gregg,  66  N.  H. 
621,  28  AU.  17;  Schiller  y.  Blyth  &  Fai^o 
Co.,  15  Wyo.  304,  88  Pac  648,  8  L.  R.  A.  (N. 
S.)  1167;  Larrowe  Miller  Co.  y.  Lyons  Beet 
Sugar  Refining  Co^  137  App.  Div.  732,  122 


N.  Y.  Supp.  567 ;  Moiling  v.  Dean,  18  T.  L.  R. 
217. 

[2]  We  conclude  that  the  contract  in  this 
case  was  severable,  at  least  to  the  extent  that 
the  defendant  undertook  to  so  treat  it.  It 
will  be  noted  that  it  did  not  break  any  one  of 
the  items  contained  in  the  order,  but  either 
rejected  each  Item  entire,  or  accepted  It  en- 
tire. Whether  each  separate  garment  would 
constitute  a  separate  part  of  the  contract  we 
are  not  called  upon  to  say.  It  may  be  that 
a  contract  such  as  this  could  only  be  severed 
to  the  extent  that  was  done  by  the  defendant 
in  this  case,  that  Is,  into  the  separate  items 
contained  in  the  order,  and  not  into  the  sep- 
arate articles  composing  each  of  these  itemsir 

The  plaintiff  relies  upon  the  case  of  Manss- 
Bruning  Shoe  Co.  v.  Prince,  51  W.  Va.  510,  41 
S.  £.  907,  as  controlling  this  case  in  its  favor,, 
and  point  3  of  the  syllabus  in  that  case  would- 
seem  to  justify  this  condusion.  The  facts  in< 
that  case,  however,  were  exceptional.  Prince's- 
c(»iduct  in  regard  to  accepting  or  rejecting: 
the  goods  was  equlyocal.  He  did  not,  as  the" 
plaintiff  did  here,  upon  finding  that  they  did 
not  answer  the  requirement  of  the  contract. 
Immediately  reject  those  lots  whidi  were  not 
of  the  quality  bought,  and  return  themr,  but 
he  entered  into  negotiations  with  the  shoe 
company  in  regard  thereto,  and  even  when  he 
did  finally  return  the  same  he  kept  some  of 
the  lots,  and  some  of  the  very  shoes  which  he 
claimed  were  of  inferior  quality.  Under  these 
excepti(Kial  circumstances  the  court  held  this 
conduct  amounted  to  an  acceptance  of  the 
whole.  The  syllabus  of  the  case  must  be  read 
in  the  light  of  the  facts  which  the  court  was 
considering,  and  so  construed.  The  statement 
contained  in  point  3  is  broader  than  the  facts 
in  that  case  required,  and  in  considering  it 
it  should  be  limited  in  its  meaning  as  apply- 
ing to  the  case  made.  The  case  of  Ohio  River 
River  Contract  Co.  y.  Smitii,  76  W.  Va.  503^ 
85  S.  E.  671,  also  relied  upon,  is  not  appli- 
cable to  this  case.  That  was  a  sale  of  a  quan- 
tity of  piling  at  so  much  per  ton.  It  was  not 
a  sale  of  separate  pieces  of  piling  at  so  mucb 
per  piece,  as  is  the  case  here.  It  was  the 
kind  of  |t  contract  which  is  ordinarily  held  to 
be  entire. 

The  plaintiff  insists  that  the  question  as  to 
whether  or  not  this  contract  was  severable 
or  entire  was  one  of  law  for  the  court,  and 
that  the  court  erred  In  submitting  the  same 
to  the  jury.  We  agree  with  the  plaintiff  in 
this  conclusion.  Under  the  facts  proven  here, 
there  was  no  question  to  be  submitted  to  the 
jury  as  to  the  entirety  or  seyerability  of  this 
contract  It  was  one  of  constmction  for  the 
court  The  jury,  however,  gave  the  contract 
the  only  construction  which  we  think  it  will 
bear,  and  the  action  of  the  court  in  submit- 
ting the  question  to  the  Jury  has  resulted  in 
no  injury  to  the  plaintlflE. 

[3]  The  plaintiff  also  claims  that  the  court 
erred*  in  Instructing  the  jury  that  the  burden 
was  upon  It  to  establish  that  the  goods  whlcla 
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It  furnished  was  of  the  Idnd  and  quality  sold. 
We  do  not  think  there  is  any  error  in  tliis. 
This  suit  was  brought  to  recover  for  goods 
shipped  upon  a  contract,  and  it  is  the  ordina- 
ry rule  of  practice  that  when  one  seeks  to  re- 
oorear  upon  a  contract  for  the  sale  of  goods 
he  must  show  that  the  goods  deliyered  by 
him  in  fulliUmait  of  the  contract  were  of  the 
klxMi  and*  quality  stipulated  for. 

It  is  also  insisted  by  the  plaintiff  that  it 
is  entitled  at  least  to  recover  the  discount 
which  the  defendant  deducted  from  the  in- 
voice price  of  the  goods  accepted  by  it.  We 
cannot  agree  with  this  conclusion.  A  check 
was  sent  to  pay  for  these  goods  within  the 
.  period  allowed  for  discount,  ana  was  rejected 
by  the  plaintiff,  not  because  it  was  a  check, 
but  because  the  defendant,  according  to  its 
theory,  ^lust  pay  for  all  of  the  goods.  Under 
this  state  of  facts,  the  def^idant  having  made 
good  its  claim  that  the  merchandise  rejected 
was  not  of  the  quality  purchased  by  it,  the 
plaintiff  was  in  default  in  not  accepting  the 
payment  at  the  time  it  was  offered,  and  can- 
not, by  its  refusal  so  to  accept  it,  deprive  the 
defendant  of  the  discount  allowed  by  the  con- 
tract. 

We  find  no  error  in  the  Judgment  complain- 
ed at  and  the  same  is  affirmed. 


(88  W.  Va.  269) 

ROUND  BOTTOM  COAL  &  COKE  CO.  et  al. 

V.   BEN    FRANKLIN    COAL   CO.   OF 

WEST  VIRGINIA. 

(Supreme  Coort  of  Appeals  of  West  Yirginla. 

March  22, 1921.) 

(ByUabiu  hy  the  Court,} 

1.  Quieting  title  #=>34(l)  —  Alleoatlon  that 
plaintiff  is  in  "possession"  held  sufficient  al- 
legation of  actual  possession. 

The  allegation  in  a  bill  to  remove  clond  up^ 
on  title  to  land  that  plaintifiE  is  in  possession 
thereof,  prima  facie  means  actaal  possession, 
and  on  demurrer  constitatea  sufficient  allega- 
tion of  actual  possession. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Posses- 
sion.] 

2.  Equity  ^=>233— General  demurrer  to  bill 
setting  up  several  grounds  for  relief  chal- 
lenges bill  as  a  whole. 

A  general  demurrer  to  a  bill  setting  up 
several  grounds  for  relief  challenges  the  suffi- 
ciency of  the  bill  as  a  whole  and  does  not  call 
for  adjudication  as  to  the  sufficiency  of  each  one 
of  the  several  parts,  and  if  one  ground  be  good, 
the  general  demurrer  is  properly  overruled. 

Case  Certified  from  Circuit  Court,  Mar- 
shall County. 

Suit  by  the  Round  Bottom  Coal  &  Coke 
Company  and  others  against  the  Ben  Frank- 
lin Coal  Company  ot  West  Virginia.     Case 


certified  as  to  oorrectneas  of  order  overruling; 
defendant's  demurrer.  Rulings  afllrmedf  and 
case  recertified. 

McCamic  &  Clarke,  of  Wheelingt  for  plain- 
tiffs. 

D.  B.  Evans  and  Charles  B.  Carrigan,  both 
of  Moundsville,  and  James  Ralph,  of  Pitts- 
burgh, Pa.,  for  defendant 

MILLER,  J.  The  circuit  court  has  certi- 
fied to  us  the  correctness  of  its  ruling  upon 
the  defendants*  demurrer  to  plaintifCis'  bill. 

The  main  object  of  the  bill  was  to  set  aside 
and  have  removed  as  clouds  upon  plalntUFs' 
title  to  the  coal  under  a  tract  of  land  known 
as  the  "Potts  Tract,"  situated  in  Marshall 
County,  two  deeds  dated  April  14,  1919,  of 
record  in  said  county,  in  Deed  Book  No.  155, 
at  pages  51  and  53  respectively ;  the  first  ex- 
ecuted by  defendant  Kate  Higgins,  widow 
of  the  late  John  Higgins.  to  the  defendant  Ben 
Franklin  Coal  Company  of  West  Virginia; 
the  second  executed  by  Houston  Higgins, 
Qrayce  Hoffman  and  Everett  Hoffman,  her 
husband,  and  Marie  Eeffer  and  William  Kef- 
fer,  her  husband,  heirs  at  law  of  said  John 
Higgins,  deceased,  to  the  same  company; 
whereby  Kate  Higgins,  grantor  In  the  first 
deed,  purported  to  convey  to  the  grantee 
therein  all  her  dower  right,  title  and  in- 
terest in  and  to  aU  the  coal  of  which  said 
John  Higgins  died  seized  in  fee  simple  to- 
gether with  all  her  right,  title  and  interest 
In  and  to  the  mining  rights  appurtenant 
thereto  and  thereunto  belonging,  the  same 
being  all  that  part  of  said  coal  which  was 
conveyed  by  David  Roberts  and  wife  to  Sim- 
eon B.  Purdy,  by  deed  dated  January  7, 1843, 
and  subsequently  through  mesne  conveyances 
to  said  John  Higgins,  and  being  that  part 
of  the  said  coal  remaining  after  the  convey- 
ance by  said  John  Higgins  and  wife  to  James 
W.  Wiley,  of  the  coal  under  a  tract  of  thir- 
teen (13)  acres  and  eighty-seven  (87)  poles, 
with  mining  privileges,  and  the  coal  under 
a  tract  of  228^  acres  adjoining  the  first 
tract,  with  like  mining  privileges,  by  two 
deeds,  both  dated  May  5,  1902,  the  first  re- 
corded in  said  Marshall  .County  in  Deed 
Book  No.  128,  page  282,  and  the  second  re- 
corded in  said  county  in  Deed  Book  No.  84, 
page  428;  and  whereby  the  said  Houston 
Higgins  and  others,  grantees  in  the  second 
deed«  purported  to  grant  and  convey  to  said 
Ben  Franklin  Coal  Company  all  their  three- 
fifths  undivided  interest  with  like  mining 
rights  and  to  the  same  ooal  so  remaining 
vested  in  said  John  Higgins  at  the  time  of 
his  death,  more  definitely  described  as  that 
part  of  the  coal  underlying  that  part  of  the 
larger  tract  known  as  the  "Potts  Farm." 

The  said  bill  also  seeks  to  have  cancelled 
and  removed  as  douds  on  plaintiffs'  title  to 
the  coal  under  die  "Potts  Farm"  so  much 


fis^For  other  oases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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of  two  otber  deeds  executed  by  the  widow 
And  heirs  of  said  Jolm  Higgins  since  his 
death,  the  first  a  deed  to  J.  M.  Williamson 
in  fee  for  the  surface  of  72.82  acres,  record- 
ed in  said  county  in  Deed  Book  No.  137  at 
page  280,  the  second  to  A.  H.  Ferris  in  fee 
for  169.22  acres  of  surface,  which  included 
the  surfisice  of  the  13  acres  and  87  poles, 
recorded  in  Deed  Book  No.  141  at  page  466, 
as  purported  to  reserye  to  the  grantors  **a 
right  of  way  or  entry  in  and  through  said 
tract  or  parcel  of  land  hereby  conveyed,  un- 
der the  surface  thereof,  to  the  tract  known 
as  the  Potts  land,  at  such  points  and  in 
such  manner,  under  the  surface,  as  may  be 
necessary  or  useful  so  that  the  coal  within 
and  underlying  the  said  Potts  land  may  be 
mined  and  taken  away  through  said  right 
of  way  or  entry  or  entries,'*  and  also  that 
part  of  said  deed  to  said  Ferris  providing 
as  follows: 

"Also  reserving  •  •  •  the  right  to  mine 
and  operate  on  that  part  of  the  aforesaid  land 
heretofore  conveyed  to  the  said  John  Higgins 
and  described  In  the  deed  conveying  the  same 
as  containing  13  acres  87  poles  with  the  ususl 
and  customary  mhiing  rights  and  privileges,  so 
as  to  enable  the  said  grantors,  their  heirs,  per- 
sonsl  representatives  and  assigns  to  mine  and 
remove  the  coal  within  and  underlying  the  Potts 
land,  and  if  any  surface  of  the  13  A.  87  poles 
of  land  shall  be  used  in  the  mining  and  remov- 
ing of  the  said  Potts  coal,  the  same  to  be  paid 
for  at  the  rate  of  ^25  per  acre,  which  payment 
shall  be  made  before  the  said  land  is  occupied 
and  shall  entitle  the  said  grantors,  their  heirs, 
personal  representatives  and  assigns  to  a  deed 
in  fee  for  the  part  so  taken  and  used." 

The  bill  further  alleges  that  the  several 
deeds  and  proceedings  which  it  seeks  to  have 
removed  as  clouds  on  plaintiffs'  title  to  the 
coal  under  the  Potts  Farm  were  made  and 
executed  since  the  decision  here  of  the  case 
of  Higgins  y.  Bound  Bottom  Goal  &  Coke 
Co.,  reported  in  63  W.  Va.  at  page  218,  69 
S.  E.  1064,  giving  construction  to  the  deed 
of  David  Roberts  to  Simeon  B.  Purdy,  dated 
January  7,  1843,  for  the  13  acres  and  87 
poles,  part  of  said  400  acre  tract,  as  shown 
in  the  opinion  in  that  case,  the  particular 
provision  in  which,,  now  relied  oa  by  defend- 
ants, thereby  construed,  la  as  follows: 

"Also  the  privilege,  should  the  said  Pordy, 
his  heirs  or  assigns,  open  a  coal  mine  on  said 
tract  of  land,  of  undermining  southward  be- 
yond the  lines  of  said  tract  of  land  so  far  as 
not  to  injure  the  tract  of  land  of  which  this  was 
a  part  and  now  taken  from." 

In  the  former  case,  as  in  this,  the  ques- 
tions presented  were  by  the  demurrer  to  the 
bill.  In  the  former  case  we  were  careful 
not  to  in  any  way  oondude  the  parties  on  the 
merits  of  the  case.  We  quote  from  the  opin- 
ion the  following: 

**Wbat  is  here  said  is  predicated  on  the  al- 
legations of  the  bilL    The  answer  and  evidence 


adduced  hereafter,  if  any,  may  wholly  alter  the 
case.*' 

The  bill  now  before  us  exhibits  the  record 
of  the  subsequent  proceedings  of  the  circuit 
court  in  the  former  case  after  it  was  cer- 
tified back  for  further  proceedings,  showing 
that  defendants  answered  and  took  evidence 
in  support  thereof,  and  that  plaintiffs  took 
no  proof  in  support  of  their  bill;  but  that 
when  the  case  was  matured  for  hearing  on 
defendants*  answer  and  evidence,  plaintiffs 
were  permitted  by  order  of  the  court  to  dis- 
miss the  suit  without  prejudice;  and  it  is 
alleged  in  the  bill  that  by  the  dismissal  there- 
of nothing  was  decreed  concluding  the  par^ 
ties,  and  that  the  rights  of  the  parties  re- 
mained the  same  as  if  the  suit  liad  never 
been  brought  or  prosecuted  on  appeal  to  this 
court  on  the  demurrer  to  the  bill,  sustain- 
ed below  but  here  overruled. 

The  question  now  certified  is  whether  in 
view  of  our  holding  in  the  former  case  the 
present  bill  presents  any  basis  for  equity 
Jurisdiction  or  for  the  relief  prayed  for. 
Construed  in  the  light  of  the  provisions  of 
the  deed  there  involved  and  the  facts  alleg- 
ed in  r^ation  thereto,  and  particularly  with 
reference  to  the  map  exhibited  with  the 
present  bill  purporting  to  show  the  location 
of  the  13  acres  and  87  poles  with  reference 
to  the  lines  by  which  the  coal  in  question 
was  to  be  determined,  we  decided  that  the 
privilege  or  grant  of  coal  beyond  the  lines 
of  the  tract  specifically  included  the  title  to 
the  coal  in  the  residue  of  the  larger  tract  of 
which  the  13  acres  and  87  poles  was  a  part 
lying  southwest  as  well  as  south  of  the  grant- 
ed parcel  and  withheld  the  right  to  make 
openings  in  said  residue  for  mining  purposes, 
by  prescribing  the  mode  of  removal  of  the 
coal  to  be  by  means  of  an  opening  to  be 
made  in  the  parcel  granted.  That  decision, 
as  now  interpreted  by  defendants,  if  they 
may  rely  thereon,  would  cover  most  if  not  all 
of  the  coal  under  the  Potts  Farm  claimed  by 
them.  But  the  biU  here  exhibits  a  map  or 
survey  of  the  laud  granted,  and  of  the  lots 
into  which  the  original  400  acres  was  di- 
vided, and  with  reference  to  which  it  is  al- 
leged the  coal  under  lot  Na  1,  the  13  acres 
and  87  poles,  and  also  under  No.  3,  the  228^ 
acre  tract,  was  conveyed  by  Higgins  to  Wiley 
on  May  5,  1902,  and  applying  the  rules  for 
interpreting  the  deed  followed  in  our  de- 
cision in  the  former  case,  a  very  large  ^por- 
tion  of  the  coal  under  the  Potts  Farm  would 
not  be  covered  by  the  reservation  or  grant 
contained  in  the  deed  from  Koberts  to  Purdy, 
of  1843.  So  that  if  the  allegations  of  the 
present  bill  be  true  and  the  lines  of  the  400 
acre  tract  are  correctly  shown  on  the  map  of 
the  survey  thqreof  exhibited  with  the  bill, 
the  deeds  of  the  widow  and  heirs  of  Higgins, 
of  April  14,  191  Ji,  and  the  reservations  in  the 
deeds  to  Williamson  and  Fenia  would  con- 
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stltnte  doadB  on  the  title  of  plaintiffs  to  all 
of  the  coal  under  that  part  of  the  Potts 
Farm  which  would  not  fall  within  the  ex- 
tended lines  of  the  13  acres  and  87  poles  as 
shown  on  the  said  map  and  survey,  and  to 
that  extent  at  least  the  bill  presents  good 
ground  for  relief,  provided  of  course  the  pos- 
session by  plaintiffs  be  well  pleaded  and  then 
established  by  proof. 

[1]  For  the  purposes  of  the  demurrer  all 
matters  well  pleaded  must  be  taken  to  be 
true.  The  first  point  of  demurrer  Is  that 
the  fact  of  actual  possession  by  plaintiffs  Is 
not  sufficiently  alleged,  wherefore  the  right 
to  relief  by  removal  of  doud  Is  not  shown  by 
the  bill.  The  bill  here  does  allege  that  plain- 
tiffs were  In  possession  of  the  coal.  In  San- 
Bom  V.  Blankenship,  63  W.  Va.  411,  44  S.  E. 
408,  following  Moore  v.  McNutt,  41  W.  Va. 
695,  24  S.  E.  682,  we  held  that  the  allegation 
that  plaintiffs  were  In  ^possession,  prima, 
facie  meant  actual  possession.  So  that  on 
demurrer  we  must  accept  the  allegation  of 
the  bill  as  to  possession  as  the  equivalent  of 
an  allegation  of  actual  possession,  and  our 
opinion  is  that  this  point  of  demurrer  was 
properly  overruled  by  the  circuit  court  It 
Is  argued  in  this  connection  also  that  plain- 
tiffs do  not  show  clear  title  to  the  coal.  But 
if  the  facts  be  as  alleged,  and  as  they  must 
be  regarded  on  demurrer,  plaintiffs  do  have 
dear  title  to  at  least  a  greater  part  of  the 
coal  under  the  Potts  Farm,  not  from  Hlg- 
glns  or  the  Higglns  heirs  It  Is  true,  but 
by  deed  from  J.  B.  Potts  and  wife,  of  April  1, 
1903;  and  the  only  adverse  title  or  claim 
of  defendants,  so  far  as  the  bill  shows,  was 
derived  by  the  deed  of  the  Higglns  heirs, 
made  subsequently  and  depending  on  the 
true  Interpretation  and  the  application  there- 
of to  the  ground  of  the  privilege  or  grant 
conveyed  in  the  deed  from  Roberts  to  Purdy, 
of  1843.  If  the  allegations  of  the  bUl  be 
true,  there  is  certainly  coal  under  the  Potts 
Farm  not  covered  by  the  deed  of  the  Hig- 
glns heirs  to  the  defendant  company,  where- 
fore there  Is  equity  In  the  bill  to  remove 
doud  from  plaintiffs'  title  thereto. 

[2]  Plaintiffs'  counsel  in  argument  have 
appealed  to  us  to  settle  and  adjudicate  final- 
ly the  rights  of  the  parties  on  all  Issues  pre- 
sented by  the  bill  and  exhibits.  This  we  can 
not  do,  of  course.  The  demurrer  was  general 
and  In  no  way  limited  to  any  particular 
issue.  For  Instance,  we  are  requested  to  de- 
cide whether  or  not  the  grant  to  plaintiff 
Wiley  of  the  coal  under  the  13  acres  and  87 
poles  and  under  the  228%  acres  divested  the 
Hlgginses  of  all  right  and  title  to  take  coal 
from  any  of  the  land  outside  of  or  beyond 
the  boimdaries  of  those  deeds  and  of  all  min- 
ing privileges  to  remove  any  coal  through  or 
over  those  tracts  from  adjoining  lands.  The 
defendants'  demurrer  might  have  been  both 


general  and  specific  as  to  those  questions, 
but  It  was  general,  and  the  general  demurrer 
would  not  reach  the  specific  questions  sought 
to  be  presented.  As  we  held  In  City  of 
AVheelinp:  v.  Chesapeake  &  Potomac  Telephone 
Co..  82  W.  Va.  208,  point  6  of  the  syllabus, 
95  S.  E.  653: 

"A  general  demurrer  to  a  bill  in  equity  set- 
ting up  several  grounds  for  relief  challenges 
the  sufficiency  of  the  bill  as  a  whole  and  does 
not  call  for  adjudication  as  to  the  sufficiency 
of  each  of  the  several  parts." 

If  we  might  properly  respond  to  the  specif- 
ic question  thus  sought  to  have  dedded,  it 
would  be  Inadvisable  to  do  so,  for  the  whole 
case  may  be  changed  on  the  answer  and 
proofs  at  final  hearing;  and  Indeed  on  the 
question  of  possession  the  plaintiffs  may  not 
be  able  to  establish  by  proof  the  fact  of  i)os- 
session  entitling  them  to  relief  In  equity  to 
remove  a  cloud,  and  the  case  may  never 
reach  a  final  dedslon  on  the  rights  of  the 
parties. 

Wherefore  we  are  of  opinion  to  affirm  the 
ruling  below  on  the  demurrer,  and  to  so  certi- 
fy our  dedslon  to  the  drcult  court. 


(151  Oa.  834) 
BRADFORD  v.  STATE.     (No.  2290.) 

(Supreme  Court  of  Georgia.    March  Id,  1821.) 
(SyUahus  by  Editorial  Btaf.) 


1.  Criminal  law  ^=>l  129(3)— Assignment  of  er- 
ror In  refusing  to  Instruot  on  Involuntary 
manslaughter  Insuffiolent  where  no  speclflca- 
tlon  as  to  grade. 

An  assign ment  of  error  complaining  that 
the  court  did  not  charge  the  law  of  involuntary 
manslaughter  Is  not  a  good  one  where  no  grade 
of  involuntary  manslaughter  is  specified. 

2.  Criminal  law  #=»l  129(3) —Assignment  on 
admission  of  evidence  must  show  objection 
raised  at  time. 

An  assignmeut  of  error  complaining  of  the 
admission  of  certain  evidence  over  the  objection 
of  defendant's  counsel  is  insuffident  where  it 
does  not  appear  from  the  assignment  what  ob- 
jection was  raised  at  the  time  of  the  admission 
of  the  evidence. 

3.  Criminal  law  «s»8l5(li)-*ln8tructlon  held 
not  to  exolude  defendant's  statement  as  to 
accidental  killing. 

In  a  homicide  case,  where  defendant  con- 
tended in  his  statement  tiiat  the  homidde  was 
acddentally  committed  through  misfortune,  ac- 
cident, •  or  misa  Jventure,  an  instruction  as  to 
the  certainty  of  the  evidence  necessary  to  con- 
vict held  not  erroneous  as  ezduding  from  the 
minds  of  the  Jury  the  statement  of  the  defend- 
ant, or  as  having  that  tendency. 
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4.  Criminal  law  <d=»782(IO)— lastrnotloa  as  to 
evidence  snfficient  In  olvil  case  held  not  re- 
vertlble  error. 
The  giving  of  an  instruction  in  a  homicide 
case  that  "in  all  civil  cases  the  preponderance 
of  the  testimony  is  considered  sufficient  to  pro- 
duce mental  conviction"  held  not  reversible  er- 
ror. 

Error  from  Superior  Court,  Wilkes  Comi- 
ty; B.  F.  Walker,  Judge. 

Will  Bradford  was  convicted  of  murder 
and  brings  error.    Affirmed. 

Some  of  the  grounds  for  new  trial  were  as 
follows: 

lY.  Because  the  court  erred  in  charging  the 
jury  as  follows:  "If,  after  going  over  all  the 
evidence,  facts,  and  circumstances  of  the  case, 
applying  the  rules  of  law  given  you  in  charge 
theretofore,  if  you  have  resting  on  your  minds 
a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant, you  should  give  him  the  benefit  of  that 
doubt  and  acquit  him.  Now,  when  I  say  a  rea- 
sonable doubt,  the  law  does  not  mean  some 
mere  vague  conjecture  or  possibility  that  might 
arise,  but  such  a  doubt  as  arises  in  an  honest 
juror's  mind,  seeking  for  the  truth,  and  leaves 
it  wavering  and  in  doubt  It  may  arise  from 
having  heard  the  evidence,  the  want,  weakness, 
or  insufficiency  of  the  evidence.  In  this  connec- 
tion the  law  does  not  mean  nor  are  you  re- 
quired as  trial  jurors  before  you  find  the  de- 
fendant guilty,  you  must  find  him  guilty  to  a 
mathematical  certainty.  Moral  and  reasonable 
certainty  is  all  that  the  law  requires.  So,  if  in 
this  case,  if  you  should  find  the  defendant  guilty 
to  a  moral  and  reasonable  certainty,  and  that 
beyond  a  reasonable  doubt,  it  would  be  your 
duty  to  find  the  defendant  guilty;  if  not,  it 
would  be  equally  your  duty  to  acquit  him.** 

The  defendant  excepts  to  this  charge  because 
the  said  charge  excluded  from  the  minds  of 
the  jury  the  statement  of  the  defendant,  or  had 
that  tendency.  The  defendant  contends  that 
the  court  nowhere  in  its  charge  to  the  jury  in- 
structed them  on  the  defendant's  contention  on 
the  trial  of  the  case.  The  defendant  contended 
in  his  statement  before  the  jury  that  the  homi- 
cide was  accidentally  committed  through  mis- 
fortune, accident,  and  misadventure,  so  the 
foregoing  charge  ezduded  forever  from  the 
minds  of  the  jury  the  defendant's  statements 
and  contention  in  the  case.  The  court  nowhere 
in  its  charge  to  the  jury  instructed  them  on 
the  defendant's  contention  on  the  trial  of  the 
case.  The  court  nowhere  in  its  charge  to  the 
jury  referred  to  the  contention  of  the  defendant 
and  simply  charged  on  accidental  homicide  with- 
out charging  the  contention  of  the  defendant 
in  Ills  statement.  For  all  of  these  reasons 
the  defendant  assigns  the  foregoing  charge  as 
error. 

y.  Because  the  court  erred  in  charging  the 
jury  as  follows:  "In  all  civil  cases  the  prepon- 
derance of  the  testimony  is  considered  sufficient 
to  produce  mental  conviction." 

The  defendant  contends  that  the  foregoing 
charge  refers  to  civil  cases,  and  not  to  criiui- 
nal  cases,  and  for  that  reason  the  charge  is  ex- 
cepted to. 

— Statement  by  editor. 


CoUey  ft  Colley  and  I.  T.  Irvln,  Jr.,  all 
of  Washington,  6a.,  and  John  R.  Cooper  and 
W.  O.  Cooper,  Jr.,  both  of  Macon,  for  plain- 
tiff in  error. 

R.  C.  Norman,  SoL  Gen.,  of  Washington, 
Ga.,  R.  A.  Denny,  Atty.  Gen.,  and  Graham 
Wright,  Asst  Atty.  Gen.,  for  the  State. 

HILL,  J.  Will  Bradford  was  indicted  and 
tried  for  the  crime  of  murder.  The  jury  re- 
turned a  verdict  of  guilty,  with  recommen- 
dation that  he  be  sent  to  the  penitentiary  for 
life.  The  defendant  made  a  moticm  for  new 
trial,  which  was  overruled,  and  he  excepted. 

[1]  1.  Error  is  assigned  because  the  court 
did  not  charge  the  law  of  involuntary  man- 
Slaughter.  No  grade  of  involuntary  man- 
slaughter is  specified ;  and  the  assignment  of 
error  is  therefore  not  a  good  one.  Troup  v. 
State,  150  Ga.  633,  104  S.  E.  421. 

[2]  2.  Error  is  assigned  on  the  admission 
of  certain  evidence  over  the  objection  of  the 
defendant's  counsel.  It  does  not  ttppear  from 
the  assignment  what  objection  was  raised  at 
the  time  of  the  admisi^on  of  the  evidence, 
and  for  that  reason  the  assignment  is  in- 
sufficient. 

[3, 4]  S.  The  other  assignments  are  with- 
out merit 

4.  There  was  evidence  to  support  the  yer- 
dict 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent 


(151  Ga.  237) 

SHiNHOLSER  et  al.  v.  HENRY  at  tL 

(No.  2078.) 

(Snpreme  Court  of  Georgia.    March  8,  1921.) 

(ByUahu9  ly  Editorial  Siaff.) 

1.  Insarance  ^s»777— Objeotion  that  beseflelary 
was  inetigllile  could  be  raised  oaly  liy  fraler- 
■al  organization. 

Where,  on  death  of  member  of  a  fraternal 
organization,  a  person  originally  designated  as 
a  beneficiary  and  two  other  persons  subsequent- 
ly substituted  as  beneficiaries  claimed  the 
amount  payable  on  the  certificate,  and  the  order 
filed  its  petition  for  interpleader  and  deposited 
the  amount  of  the  certificate  in  court,  the  sub- 
stituted beneficiaries  cannot  raise  any  objection 
as  to  the  eligibility  of  the  person  first  named  to 
be  a  beneficiary  under  the  by-laws  of  the  order, 
for  such  objection  could  be  raised  only  by  the 
order  itself,  and  by  the  deposit  in  court  the 
order  waives  the  objection. 

2.  Trial  ^sollO^Question  not  objectionable  as 
being  appeal  to  sympathies  of  Jury. 

In  an  action  between  beneficiaries  in  a  fra* 
temal  benefit  certificate,  court  did  not  err  in 
permitting  one  of  the  beneficiaries  to  testify,  in 
answer  to  questions  put  by  counsel,  that  she 
loved  the  deceased,  and  that  she  loved  l^m  as 
a  daughter  loved  her  father,  as  against  an  ob« 
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JectioB  fhat  qnestions  were  «  patent  appeal  to 
the  sympathies  of  the  jary. 

3.  Evideaee  «S947I(  14)— Testimony  as  to  oo- 
horonoe  of  persoa's  talk  held  not  mere  opinioa. 

A  witness  was  properly  permitted  to  tes- 
tify that  a  certain  person  talked  incoherently 
most  of  the  time,  but  sometimes  would  talk  nat- 
urally, as  against  an  objection  that  the  question 
called  for  an  opinion,  and  that  the  answer  was 
merely  an  opinion. 

4.  Eviaenee  ^=»47I(I2)  —  Evidonoo  aa  to  fa- 
ther's affection  for  ehiid  iield  not  mere  opin- 

lOR. 

Question,  "What  waa  the  character  and 
kind  of  association  and  relationship?"  was  not 
objectionable  as  callina  for  an  opinion,  and  an 
answer,  **  Just  like  any  other  fond  parent  for  his 
daughter,  he  waa  very  fond  of  her,  and  foolish 
about  her,  and  we  all  knew  he  was,"  was  not 
objectionable  as  an  opinion  and  conclusion. 


5.  Appeal  and  error  ^s»  1 064 (4)— Errors  In  In- 
atruotions  on  Immatorlal  matter  not  iiarmfui. 

Errors  in  instructions  aa  to  immaterial 
mattera  are  not  reversible  error. 

6.  insurance  ^=>826( I) —  Instruction  aa  to 
mental  ability  to  snbatltuto  benefldarlea  lield 
properly  refused.. 

In  au  action  between  original  and  substitut- 
ed beneficiaries  in  a  fraternal  benefit  certificate, 
where  the  vital  issues  in'  the  case  were  whether 
insured  was  mentally  incapable  of  making  the 
change  in  beneficiaries,  or  whether  he  was  in- 
duced to  make  it  by  undue  influence  or  fraud 
practiced  upon  him,  court  did  not  err  in  refus- 
ing written  requests  to  charge,  ''Unless  you  be- 
lieve from  the  evidence  in  the  case  that  there 
was  on  the  part  of  S.  at  that  time  such  a  men- 
tal condition  as  to  betray  a  total  want  of  un- 
derstanding, or  idiocy,  or  delusion,  his  mind 
could  not  be  called  unsound,'*  and  '^Unless  you 
believe  from  the  evidence  in  the  case  that  at 
the  time  of  such  signing  S.  was  of  unsound 
mind,  you  should  find  in  favor  of  the  validity  of 
the  diange  of  beneficiaries." 

Error  from  Superior  Gourt,  Bibb  Coooty; 
U.  A.  Mathews,  Judge. 

Action  by  M.  S.  Henry  and  others  against 
J.  W.  Shlnholser  and  others.  Judgment  for 
plaintiifs,  and  defendants  bring  error.  Af- 
firmed. 

Some  of  the  aaslgnmenta  of  error  were  as 

follows: 

(7)  Because  the  court  erred  in  admitting  in 
evidence,  over  the  objection  of  movanta,  the  fol- 
lowing testimony  of  Mary  B.  Henry,  one  of  the 
contestants  for  the  fund  in  court:  **Q.  Did  you 
love  Samuel  D.  Shinholser?  A.  Yes;  I  did.  Q. 
Did  you  love  him  as  a  daughter  loves  her  fa- 
ther? A.  I  did."  To  the  question,  "Did  you 
love  him  as  a  daughter  loves  her  father?"  mov- 
ant objected,  on  the  ground  that  it  was  a  pat- 
ent appeal  to  the  sympathies  of  the  jury  and 
utterly  irrelevant.  Said  objection  was  over- 
ruled by  the  court,  with  the  statement:  "I  think 
she  'can  testify  as  to  her  affection  for  him,  if 
for  no  other  reason  to  combat  the  proposition 


she  willfolly  nej^ected  him."  Bfovanta  contend 
that  the  admission  of  said  testimony  waa  error, 
and  prejudicial  to  movants,  because  the  affec- 
tion or  feeling  of  Mrs.  Henry  for  Mr.  Shin- 
holser could  not  be  relevant  to  illuatrate  either 
her  dependency  upon  him,  or  liis  mental  capac- 
ity to  change  the  beneficiary  originally  named 
in  the  certificate,  or  the  infiuence,  if  any, 
brought  to  bear  on  him  to  induce  such  change, 
but  could  only  appeal  to  the  sympathy  of  the 
jury,  to  iufluence  them  to  award  the  fund  to 
her  by  reason  of  the  affection  she  claimed  to 
have  for  the  insured. 

(8)  Because  the  court  erred  in  admitting  In 
evidence  the  following  testimony  of  Bira.  Mary 
B.  Henry,  one  of  the  contestants  to  the  fund 
in  court,  over  the  objection  of  movanta:  "Q. 
State  whether  or  not  he  talked,  when  he  did 
voluntarily  talk,  did  he  talk  incoherently,  or  did 
he  talk  naturally  and  normally?  A.  Most  of  the 
time  he  talked  incoherently;  sometimes  he 
would  talk  naturally."  To  tin  question  and 
answer  movants  objected,  because  the  question 
called  for  an  opinion,  and  the  answer  was  mere- 
ly an  opinion.  The  admission  of  said  testimony 
was  error,  and  prejudicial  to  movanta,  because 
the  said  Mrs.  Henry  was  permitted  to  state  her 
mere  conclusion  and  opinion  as  to  a  matter  in- 
volving the  mental  condition  of  Mr.  Shinholser, 
without  stating  any  facts  from  which  the  jury 
might  determine  whether  his  talk  w&e  incoher- 
ent or  not. 

(0)  Because  the  court  erred  in  admitting  in 
evidence  the  foDowing  testimony  of  Mrs.  J.  L. 
Grace,  a  witness  for  Mrs.  Mary  B.  Henry,  over 
objection  of  movants:  "Q.  What  was  the  char- 
acter and  kind  of  aspodation  and  relationship? 
(between  Samuel  D.  Shinholser  and  Mrs.  Hen- 
ry). A.  Just  like  any  other  fond  parent  for  his 
daughter;  he  was  very  fond  of  her  and  foolish 
about  her,  and  we  all  knew  he  was."  To  the 
question  and  answer  movants  objected,  because 
the  question  called  for  an  opinion,  and  the  an- 
swer was  an  opinion,  and  the  answer  waa  an 
opinion  and  conclusion  of  the  witness. 

— Statement  by  editor. 

Jones,  PariL  &  Johnston,  and  Richard  Curd. 
all  of  Macon,  for  plaintiff^  in  error. 

Hall,  Qrice  &  Blocb*  John  R.  U  Smith,  and 
Grady  G.  Harris,  all  of  Macon,  for  defendants 
in  error. 

FISH,  a  J.  in  1.  The  objection  that  the 
beneficiary  named  in  the  certificate  issued 
by  a  fraternal  beneficiary  order  was  ineligible 
under  its  by-laws  can  be  raised  only  by  the 
order  itself;  and  an  admission  of  liability  on 
the  part  of  the  order,  and  payment  of  the 
fund  into  court,  is  a  waiver  of  any  objection 
to  the  beneficiary.  Johnson  y.  Knight  of 
Honor,  63  Arl^.  255,  13  S.  W.  794,  8  Ii.  R.  A. 
732;  Knights  of  Honor  y.  Watson,  64  N.  H. 
517,  15  Atl.  125;  Tapper  y.  Royal  Arcanum, 
61  N.  J.  Eq.  638,  47  AtL  460,  88  Am.  St.  Rep. 
449;  Maguire  v.  Maguire,  59  App.  Div.  148. 
69  N.  Y.  Supp.  61 ;  Markey  y.  Supreme  Coun- 
cil, etc.  Legion,  70  App.  Dlv.  4,  74  N.  Y. 
SSupp.  1069;  Sangunltto  v.  Ooldey,  88  App. 
Div.  78,  84  N.  Y.  Supp.  969;   Taylor  v.  Hair 
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(C.  O:)  112  Fed.  913;  Meyers  ▼.  Sdiumann,  04 
K.  J.  Eq.  414,  34  Atl.  1066;  Clark  y.  Dayen- 
port,  »5  N.  Y.  479;  Spencer  y.  Myers,  150  N. 
Y.  269,  44  N.  B.  942,  34  L.  R.  A.  175,  55  Am. 
St  Rep.  675;  Johnson  y.  Van  Epps,  110  111. 
561  (4),  563 ;  1  Gooley,  Ins.  Brie&,  320,  815, 
816.  See  Doody  Oo.  y.  6i«en,  131  Ga.  668,  62 
8.  E.  984 ;  Dell  y.  Yamedoe,  148  Qa.  91,  95  8. 
B.  977 ;  Depee  y.  Grand  Lodge  A.  O.  U.  W., 
106  Iowa,  747.  76  N.  W.  798 ;  Order  of  Patri- 
cians y.  Dayls,  129  Mlcfa.  818,  88  N.  W.  874; 
Fischer  y.  Malchow,  98  Minn.  396,  101  N.  W. 
602;  Pennsylvania  R.  CJo.  v.  Wolfe,  208  Pa. 
269,  52  Atl.  247;  Schardt  y.  Schardt,  100 
Tenn.  276,  45  S.  W.  340. 

<a)  Accordingly,  where,  on  the  death  of  a 
member  of  a  fraternal  order,  a  person  orig- 
inally designated  as  a  beneficiary  In  the  mem- 
ber's certifloate,  and  two  other  persons  sub- 
sequently named  therein  as  substituted  bene- 
ficiaries in  place  of  the  original  beneficiary, 
claim  the  amount  payable  on  the  certificate, 
and  the  order  thereupon  files  its  petition  for 
interpleader  against  su<4i  persons,  and  de- 
posits the  amount  of  the  <iertificate  in  court, 
it  thereby  waives  any  objection  as  to  the 
eligibility  of  the  peram  first  named  to  be  a 
beneficiary  under  its  by-laws^  and  the  sub- 
stituted beneficiaries  cannot  raise  such  ob- 
jection. 

[2-4]  2.  The  errors  assigned  on  the  admis- 
sion of  evidence  are  not  meritorious,  and  are 
not  of  such  character  as  to  require  special 
consideration. 

[6]  3.  In  several  of  the  grounds,  of  the  mo- 
tion for  new  trial  error  ts  assigned  upon  the 
instructions  of  the  court  to  the -jury  on  the 
question  as  to  the  eligibility  of  the  person 
first  named  to  be  a  beneficiary  in  the  certifi- 
cate. Even  if  such  instructions  were  subject 
to  the  criticisms  made  thereon,  that  question, 
under  the  ruling  above  made,  was  immate- 
rial, and  the  instructions  do  not  appear  to 
have  been  harmful  to  the  movant 

4.  There  was  ample  evidence  to  authorize 
the  instructions  as  to  the  alleged  mental  in- 
capacity of  the  Insured  to  make  a  change  as 
to  the  beneficiaries  in  the  certificate,  and  also 
as  to  alleged  undue  influence  and  fraud  prac- 
ticed upon  him  to  induce  him  to  make  such 
change. 

5.  Sam  B.  Shinholser,  deceased,  was  the 
member  to  whom  the  benefit  certificate  was 
issued.  Mrs.  Mary  Henry,  formerly  Shinhol- 
ser, was  named  as  the  original  beneficiary, 
and  designated  as  "daughter."  John  W.  Shin- 
holser and  Robert  L.  Shinholser,  designated 
as  "brothers/*  were  the  beneficiaries  named 
when  the  change  as  to  beneficiaries  was 
made  by  the  insured.  Vital  issues  in  the  case 
were  whether  the  insured  was  mentally  in- 
capable of  making  the  change  in  beneficiaries, 
or  whether  he  was  induced  to  make  it  by  un- 
due influence  or  fraud  practiced  upon  him. 
In  view  of  the  pleadings,  the  evidence,  and 
the  entire  <^arge  given,  there  was  no.  material 
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error  as  against  the  movants^  for  any  reasons 
assigned,  in  the  instractlons  to  which  exc^>- 
tions  were  taken. 

[6]  6.  The  court  did  not  err  in  refusing 
written  requests  to  charge  as  follows: 

<a)  "Unless  you  believe  from  the  evidence 
In  the  case  that  there  was  on  the  part  of  Sam- 
uel D.  Shinholser  at  that  time  such  a  mental 
condition  as  to  betray  a  total  want  of  under- 
standing, or  idiocy,  or  delusion,  his  mind  could 
not  be  called  unsound.*' 

(b)  "Unless  you  believe  from  the  evidence  in 
the  case  that,  at  the  time  of  such  signing,  Sam* 
ual  D.  Shinholser  was  of  unsound  mind,  you 
should  find  in  favor  of  the  validity  of  the  change 
of  beneficiaries." 

7.  There  was  ample  evidence  to  authorize 
the  verdict,  and  the  refusal  of  a  new  trial  was 
not  error. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Oa.  319) 

LAWRENCE  v.  WALTERS  el  al.    (No.  21 10.) 
(Supreme  Court  of  Georgia.    March  16,  1021.) 

(8vUahu9  hv  Editorial  Staff.) 

1.  Canoellatlon  of  instruments  ^=»37(7)— Pe- 
tition to  declare  deed  void  for  insanity  held 
good  as  against  demurer. 

Petition  as  amended  In  a  suit  to  have  a 
deed  dedared  void  on  the  ground  that  the  gran- 
tor was  insane  at  the  time  of  the  execution 
thereof  held  not  subject  to  demurrer. 

2.  Deeoent  and  distribution  ^=d65  —  Widow 
dalming  entire  estate  under  deed  held  not  to 
elect  to  take  one-flftti. 

A  widow,  who  based  her  entire  defense  to 
an  action  to  set  aside  a  deed  on  the  condition 
that  she  was  vested  with  the  entire  estate  un- 
der the  deed,  which  the  jury  found  to  be  void, 
held  not  entitled  to  the  benefit  of  the  statute 
which  provides  that  where  there  are  more  than 
5  shares  the  widow  shall  be  entitled  upon  elec- 
tion to  one -fifth  interest  in  the  estate. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,,  Judge. 

Suit  by  Estoria  Walters  and  others  agalnst 
Mary  Lawrence.  Judgment  for  plalntifTs, 
and  defendant  brings  error.    Affirmed. 

The  petition  alleged: 

''(10)  Petitioners  further  show  that  the  de- 
fendant tools  advantage  of  the  physical  ntui 
mental  condition  of  the  deceased,  having  said 
deed  prepared  in  the  city  of  Dublin  and  being 
drawn  for  hian  to  sign  under  the  conditions  and 
surroundings  hereinbefore  narrated,  the  said 
deed  at  the  time  of  its  execution  being  execut- 
ed in  secrecy  so  far  as  the  members  of  the 
family  were  concerned." 

Plaintifrs,  after  leave  of  the  court  first  had 
and  obtained,  amended  their  original  petition 
in  the  following  particulars: 
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"(1)  By  adding  at  the  end  of  the  tenth  para- 
graph and  in  connection  therewith  the  follow- 
ing additional  allegation,  to  wit:  'Petitioners 
farther  show  in  connection  with  said  paragraph 
that  the  deceased  was  not  only  afflicted  great- 
ly in  mind  and  body  at  the  time  of  the  execu- 
tion of  said  deed  and  for  some  time  prior  there- 
to, but  that  his  said  wife  by  virtue  of  their 
confidential  relations  exercised  a  controlling 
influence  over  his  will  power,  and  was  capable 
at  all  times  of  substituting  her  own  will  for 
his.  That  the  defendant  taking  advantage  of 
her  own  position  and  the  enfeebled  condition  of 
the  deceased  who  had  been  in  convulsions  dur- 
ing the  night  preceding  the  morning  when  said 
deed  was  executed,  procured  the  same,  there- 
by undertaking  to  deprive  and  defraud  petition- 
ers of  their  inheritance  in  said  land,  it  being 
apparent  at  the  time  that  the  said  J.  E.  Law- 
rence could  live  but  a  few  days  longer.  Where- 
fore petitioners  pray  that  this  amendment  be 
allowed.* " 

— Statement  by  editor. 

Ira  S.  Ohappell,  of  Dublin,  and  Owens 
Johnson,  of  Atlanta,  for  plaintiff  in  error. 

R.  Earl  Camp,  of  Dublin,  for  defendants 
in  error. 

HILL,  J.  J.  E.  Lawrence  died  in  March, 
1916,  leaving  a  wife  and  five  children,  Mrs. 
Estoria  Walters  and  four  others.  During  his 
life  Lawrence  executed  a  deed  conveying  the 
entire  property  In  controversy  to  liis  wife, 
Mrs.  Mary  Lawrence,  the  defendant  in  the 
present  case.  The  children  of  Mrs.  Eetorla 
Walters,  deceased,  and  four  others,  brought 
suit  against  the  widow  for  the  recovery  by 
each  of  a  one-sixth  undivided  interest  in  the 
property;  and  they  sought  to  have  the  deed 
declared  void  on  the  ground  that  the  gran- 
tor was  insane  at  the  time  of  the  execution 
thereof.  A  special  demurrer  to  one  para- 
graph of  the  petition  was  filed  by  the  def  end)- 
ant,  and  was  overruled  after  the  petition  was 
amended  so  as  to  meet  the  special  demurrer. 
On  the  conclusion  of  the  plaintilTs  evidence 
the  defendant  moved  for  a  nonsuit  which 
was  refused,  and  the  defendant  excepted. 
The  defendant  then  offered  evidence,  and  the 
Jury  returned  a  verdict  for  the  plaintiff.  A 
motion  for  new  trial  was  overruled,  and  the 
defendant  excepted.    Held : 

[1]  1.  The  special  demurrer  was  met  by 
the  amendment  to  the  petition. 

2.  The  motion  to  nonsuit  the  case  was 
properly  overruled. 

[2]  3.  The  second  and  only  remaining  spe- 
cial ground  of  the  motion  for  new  trial  com- 
plains that  the  court  erred  in  charging  the 
jury  that  if  they  should  find  for  the  plaintiffs 
the  latter  would  be  entitled  to  recover  live- 
sixths  of  the  property  in  controversy;  and 
this  charge  is  criticized,  first,  on  the  ground 
that  the  evidence  showed  that  there  were 
more  than  five  shares  in  the  estate  under 
consideration,  and,  second,  that  under  the 
statute  which  provides  that  where  there  are 


[  more  than  five  shares  the  widow  shall  be  en- 
titled, upon  election,  to  a  one-fifth  interest 
in  the  estate,  the  defendant  in  this  case  was 
entitled  to  the  one-fifth,  and  that  conse- 
quently the  other  heirs,  the  plaintiffs  in  this 
case,  could  not  be  entitled  to  one-sixth  each 
in  the  estate  (meaning  that  they  would  be 
entitled  to  a  one-fifth  of  the  four-fifths  re- 
maining after  the  widow  took  her  share). 
The  first  criticism  is  without  merit,  because 
the  charge  complained  of  distinctly  recog- 
nizes that  there  are  more  than  five  shares, 
as  contended  by  the  defendant;  and  the  sec- 
ond exception  to  the  charge  cannot  avail  the 
plaintiff  in  error  here,  because  it  does  not 
appear  fi*om  the  record  that  the  widow  had 
made  an  election  to  take  the  one-fifth  inter- 
est in  the  estate  which  might  have  been  al- 
lowed her  under  an  election,  but  based  her 
entire  defense  upon  the  contention  that  she 
was  rested  with  the  entire  estate  under  the 
deed  w^kich  the  jury  found  to  be  void.  Han- 
vy  V.  Moore,  140  Oa.  691,  692  (2),  79  8.  E. 
772;  Snipes  v.  Parker,  96  Oa.  522,  25  S.  B. 
580;  Farmers'  Banking  Co.  v.  Key,  112  Ga. 
301,  37  S.  E.  447;  Jossey  v.  Brown,  119  Ga. 
758  (11),  764,  47  S.  E.  350. 

4.  The  verdict  was  supported  by  evidence. 

Judgment  affirmed. 

All  the  Justices  concur,  except  0I30RGB. 
J.,  absent 


051  Ga.  322) 
COMER  et  al.  v.  COMER.     (No.  2132.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

(Syllalmt  hy  Editorial  Biaff.) 

Habeas  oorpus  «s»99(l)— Covrt  did  not  err  la 
awardlag  oastody  of  child  to  mother. 
In  habeas  corpus  proceeding  instituted  by  a 
wife,  who  had  separated  from  her  husband, 
against  her  husband  and  liia  mother  for  the 
custody  of  a  female  infant  3  years  of  age,  where 
defendants  alleged  that  plaintiff  had  voluntarily 
surrendered  and  abandoned  the  child,  and  was 
emotional,  erratic,  lacking  in  love  for  the  child, 
and  temperamentally  unsuited  to  have  its  cus- 
tody, and  without  means  to  support  it,  held 
that  coart  did  not  err  in  awarding  the  custody 
of  the  child  to  the  wife. 

Error  from  Superior  Court,  Chatham 
County;   P.  W.  Meldrim,  Judge. 

Habeas  corpus  proceedings  by  Pauline  O. 
Comer  against  Arthur  F.  Comer  and  another 
for  the  custody  of  a  female  infant  three 
years  of  age.  Judgment  for  plaintiff,  and 
defendants  brings  error.    Affirmed. 

Petition  by  Pauline  O.  Comer  against  her 
husband  Arthur  F.  Comer  and  his  mother 
Carmine  B.  Comer  to  obtain  custody  of  a 
female  infant  three  years  of  age,  the  child  of 
the  husband  and  wife,  in  which  she  alleged 
that  she  and  her  husband  were  living  in  a 
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bona  fide  state  of  separation,  and  that  the 
husband  and  mother-in-law  were  wrongfully 
restraining  the  child  of  her  liberty  and  keep- 
ing her  illegally  from  the  custody  of  the  pe- 
titioner. 

Respondents  in  their  answer  admitted  that 
they  refused  to  deliver  the  child  into  the  cus- 
tody of  petitioner;  that  plaintiff  voluntarily 
delivered  the  child  into  the  custody  and  con- 
trol of  the  respondents;  that  plaintiff  is 
emotional,  erratic,  lacking  in  love  and  affec- 
tion for  the  child,  and  is  temperamentally 
imsuited  to  have  its  custody,  and  is  without 
means  to  support,  maintain,  and  educate  it; 
that  the  associations  and  environments  in 
which  the  child  would  be  placed  would  not 
be  for  its  good,  happiness,  and  welfare ;  and 
that  respondents  are  devoted  to  the  child, 
and  able  and  willing  financially  to  support  it 

The  evidence  was  as  follows: 

Mrs.  Pauline  CJomer,  the  plaintiff,  having 
been  duly  sworn,  testified  as  follows: 

My  little  girl  is  being  kept  by  Mrs.  Comer, 
my  mother-in-law,  against  my  will.  I  did  not 
voluntarily  surrender,  permanently,  the  care, 
custody,  and  control  of  the  child  to  Mrs.  Comer. 
I  have  endeavored  to  get  them  to  let  me  have 
my  baby.  My  baby  is  3  years  old,  a  little  girl. 
She  needs  a  mother's  care.  I  am  able  to  take 
care  of  her. 

Cross-examination:  My  child  was  bom  on  the 
2lBt  of  January,  3  years  ago,  the  year  1917. 
My  husband  left  for  the  war  a  year  ago,  last 
July— I  think  it  was  on  the  16th  of  July,  16th 
of  July,  1919.  It  was  not  earlier  than  tluit^ 
I  think  it  was  a  year  ago,  last  July.  I  don't 
remember  that  it  was  in  the  year  1918—1 
thought  it  was  a  year  ago  last  July.  It  was  in 
1918  when  my  husband  left  for  the  war.  I 
was  living  up  at  Newport  News  at  the  time  my 
husband  left;  I  had  gone  to  see  him  off.  We 
had  no  definite  plans  as  to  where  my  residence 
would  be  whfle  he  was  away;  the  idea  was 
that  I  was  to  come  to  Savannah  and  look  for 
board.  I  was  to  live  here  in  Savannah;  I  was 
to  board  here  in  Savannah.  I  don't  remember 
discussing  with  him  the  question  of  leaving  my 
child  while  he  was  away  and  taking  up  a  career 
on  the  operatic  stage.  I  don't  remember  that 
subject  having  been  discussed  between  us  be* 
fore  be  left  for  the  war.  I  have  a  vague  recol- 
lection of  one  time— some  months  before  he 
left--discus8ing  about  going  to  New  York,  but 
I  don't  remember  what  was  said.  I  don't  think 
he  insisted,  while  discussing  the  matter  with 
me,  that  the  welfare  of  my  child,  while  he  was 
away,  required  that  I  should  not  take  up  any 
musical  career.  I  don't  remember  the  thing  be- 
ing discussed  at  aU.  I  did  not  find  a  place  to 
live  when  I  came  back  to  Savannah  to  look  for 
a  place;  I  came  and  went  out  to  my  mother-in- 
law's,  Mrs.  Comer.  I  lived  there  for  a  week 
with  her  until  I  made  my  plans  to  go  North. 
I  made  my  plans  to  go  North  because  I  was 
very  unhappy  and  restless,  and  I  felt  I  would 
like  to  study  singing.  My  child  then  was  about 
21  months  old.  About  how  she  was  nourished 
at  that  time,  she  was  pretty  well  so  far  as  I 
know;  she  was  not  sick.  She  was  a  bottle  baby 
—she  was  eating  things.  She  was  still  taking 
the  bottle  and  eating  almost  anything  that  was 


wholesome  for  her.    I  had  not  left  the  child 
with  the  grandparents  while  I  was  in  Newport 
News;    I  took  the  baby  up  there  with  me.     I 
thought  that  her  father  would  like  to  see  her 
before  he  went  to  France.    When  I  came  back 
I  went  to  the  mountains  a  few  weeks  before  I 
went  to  New  York,  and  I  took  the  baby  with 
me,  because  she  was  up  there  at  Newport  News 
with  me,  and  I  wanted  her  with  me.    There  was 
no  reason  why  I  should  have  the  baby  with  me 
in  the  mountains — I  had  her  with  me  in  the 
mountains.     I  came  back  from  the  mountains 
I  think  it  was  the  last  day  of  August.    I  went 
to  New  York  on  the  8th  of  September.    I  lived 
with  my  mother-in-law  when  I  came  back  from 
the  mountains  before  I  went  to  New  York. 
When  I  was  living  with  my  mother-in-law  I 
said  I  wanted  to  study  singing  wliile  my  husband 
was  gone.    I  thought  that  was  a  good  time  to 
do  80.    I  wanted  to  study,  and  everybody  told 
me  I  ought  to  do  it.     So  I  left  the  child  with 
my  mother-in-law  to  care  for  her,  because  whOe 
in  New  York  I  would  have  to  stay  in  a  boarding 
house,  and  I  knew,  while  I  was  gone,  that  the 
baby  would  be  well  cared  for  by  my  mother-in- 
law.    My  mother-in-law  didn't  insist  that  was 
not  the  proper  course  for  me  to  pursue,  and 
tliat  my  place  was  at  home  while  my  husband 
was  away.    I  didn't  say  that  my  musicid  career 
was  more  to  me  than  anything  in  the  world; 
didn't  say  to  my  mother-in-law  that  my  musical 
career  was  more  to  me  than  anything  in  the 
world.    I  didn't  ask  her  to  take  the  child  and 
keep  the  child,  and  that  I  would  surrender  to 
her  all  custody,  care,  and  control  of  the  child; 
I  had  no  permanent  idea  about  it.     I  didn't 
make  a  similar  statement  to  Mr.  Joseph  Com- 
er, a  brother  of  my  husband.     I  never  made 
a  statement  that  I  was  permanently  giving  up 
my  baby  to  anybody.    I  didn't  tell  them  any- 
thing like  that,  if  they  didn't  take  the  child  and 
keep  it,  I  would  have  to  make  another  dis- 
position of  it;  that  I  was  going  on  the  operatic 
stage.     I  wrote  the  letter  that  you  show  me. 
I  wrote  those  letters.    I  was  absent  6  months. 
I  heard  from  my  husband  during  the  time  I 
was  away.    I  haven't  those  letters,  because  I 
didn't  want  to  see  them;  I  destroyed  them  all. 
When  I  came  back  to  Savannah  I  went  to  see 
my  child  first;  I  went  right  there  from  the  sta- 
tion.   After  I  got  back  to  Savannah  I  did  not 
have  a  place  where  I  could  keep  my  child.    I 
am  living  with  my  father,  and  if  the  child  was- 
tum'ed  over  to  me,  awarded  to  me,  I  have  a 
place  to  take  her  to  now.     If  the  child  was 
awarded  to  me  I  would  take  it  to  my  father. 
My  father  would  live  with  me  during  the  time 
I  would  have  the  custody  of  the  child.     He 
would  be  an  inmate  of  the  house  with  me.    As. 
to  asking  him  to  assist  me  in  rearing  and  train- 
ing the  child,  I  don't  think  I  woiild  require  any 
assistance;   I  don't  consider  that  I  would.    If  I 
needed  help,  I  would,  of  course,  call  on  him,  but 
I  don't  think  I  need  assistance.    My  father  is 
a  proper  person  to  be  around  a  house  where  a 
small  child  is  to  be  reared.    My  father's  habits 
as   to   morality   are   everything  to   be   desired 
now.    I  don't  know  that  my  father  associates,  in 
a  criminal  way,  with  negro  women.     I  don't 
know  that  he  has  done  it.    I  have  no  knowledge 
on  the  subject  at  all.    I  never  heard  of  it.    My 
father  never  told  me  that  he  had  made  com- 
plaint against  a  negro  woman  for  stealing  mon> 
ey  from  him,  and  that,  as  a  result  of  that  com* 
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plaint,  t&ey  both  had  been  tried  and  convicted 
of  a  criminal  offense.  I  don't  know  that  it  is 
true.  My  mother-in-law  did  not  endeavor  to 
persuade  me  not  to  leave  Savannah;  I  don't 
remember  it  if  she  did.  She  didn't  tell  me 
that  was  not  my  duty  to  my  child  or  absent  hus- 
band. While  I  was  in  New  York  my  father  gave 
me  an  allowance  of— I  have  forgotten— about 
^35  a  month,  and  my  grandmother  left  me  a 
little  money,  and  I  took  some  of  that,  and  for 
the  first  three  months  I  received  some  money 
from  my  husband,  that  he  sent  me  to  pay  ex- 
penses, as  1  thought,  and  to  pay  certain  debts. 
I  paid  $60  a  month  for  board.  My  husband  did 
not  beg  me  to  return  to  Savannah  to  my  child. 
I  came  back  because  I  wanted  to  be  with  my 
jbaby;  I  didn't  want  a  musical  career  then. 
When  I  got  up  there  I  was  unhappy  away  from 
my  baby  and  unhappy  the  whole  time  I  was 
gone.  I  didn't  come  back  because  I  found  out 
I  would  not  be  a  success  in  a  musical  way. 
It  is  not  tme  that  if  I  had  made  the  success 
I  expected  I  never  would  have  come  back  to 
Savannah.  After  I  came  back  I  was  not  absent 
from  the  child,  away  from  the  child,  two  or 
three  weeks  at  a  time  without  devoting  any 
care  to  it  at  all,  except  my  mother-in-law  took 
her  away  with  her;  with  the  exception  of  that 
I  have  seen  her  every  day  since  I  came  back 
from  New  York,  except  about  two  days  out  of 
a  year.  It  is  not  true  that  I  have  brought  these 
proceedings,  not  because  I  want  to  get  my 
child,  but  because  I  wish  to  force  my  husband 
to  return  to  me  and  live  with  me,  purely  and 
simple;  I  brought  them  because  I  want  my 
baby.  I  didn't  make  any  statement  to  Mr. 
Comer's  brother  that  unless  he  returned  to  me 
that  I  would  force  him  to  do  so  by  seeking  to 
get  custody  of  the  child.  I  am  a  Christian 
Scientist.  I  did  not  make  the  state^ment  that  in 
the  event  my  child  fell  down  and  broke  her  leg, 
or  sustained  other  physical  injury,  I  would  have 
only  a  Christian  Scientist  healer  to  attend  her 
for  any  injury  of  that  kind.  I  never  made  any 
«uch  statement  as  that. 

Q.  Are  you  not  rather  changeable  and  emo- 
tional, and,  I  may  say,  peculiar  in  your  disposi- 
tion? A.  I  have  been;  I  suppose  I  have  been 
impulsive  because  I  was  very  young,  but  I  am 
not  that  way  any  more.  In  the  last  few  years 
I  changed  my  religion  from  Catholic  to  Episco- 
palian and  from  Episcopalian  to  Christian 
Science.  I  did  not  join  the  Christian  Church. 
I  am  a  member  of  the  Christian  Science  Church. 
I  have  become  stable  in  that  faith. 

Mrs.  William  P.  Comer,  tbe  d^endant, 
having  been  duly  sworn,  testified  as  follows: 

Mrs.  Pauline  Comer  left  the  infant  in  my 
•care  because  she  intended  to  pursue  a  music^ 
career  in  New  York.  She  stated  that  she  want- 
ed to  leave  the  child  with  me,  to  act  as  a  mother 
to  the  child,  and  I  said  that  I  would  do  so.  I 
was  to  have  the  care  of  the  child,  while  she 
was  pursuing  her  career;  that  she  believed  she 
could  become  an  operatic  star.  She  said,  if 
successful  in  her  career,  it  would  take  her 
away  many  years  in  training  and  also  on  the 
stage,  and  I  would  have  the  care  of  the  baby 
during  that  time.  The  baby  was  a  frail  baby- 
she  was  not  ill  at  the  time.  At  the  time  that 
she  left  it  was  toking  bottle  food.  It  was  in- 
definite at  the  time  how  long  she  contemplated 
leaving  the  child  with  me.    She  was  absent  from 


the  child  I  think  it  was  from  September  ontH 
the  end  of  the  following  month.  When  she 
returned  she  came  to  me;  her  father  came  to 
me,  and  asked  me  to  receive  her,  and  I  did. 
She  came  to  my  house.  I  allowed  her  to  come 
to  me.  She  stayed  with  me  three  weeks.  She 
said  she  was  going  to  pursue  a  business  career 
—she  was  going  to  take  up  stenography.  She 
was  going  to  follow  a  bulness  career  as  a 
stenographer.  She  went  for  that  to  a  school  in 
Savannah,  called,  I  think,  Ryan  school.  Pre- 
sume her  husband  was  able  to  provide  for  her 
and  take  care  of  her  without  pursuing  that 
course.  I  have  always  cared  for  the  child  dur- 
ing the  time  that  her  mother  left  my  house,  and 
left  the  child  in  my  care  while  she  pursued  a 
business  career.  The  father  furnished  the 
means  to  support  and  take  care  of  the  child. 
I  gave 'the  child  care  and  attention  to  the  best 
of  my  ability.  I  have  raised  two  sons.  I  am 
49  years  of  age.  My  health  is  such  as  to  enable 
me  to  take  care  of  the  child  while  in  the  cus- 
tody of  the  father.  I  wish  the  child  to  remain 
in  my  custody.  I  think  Mrs.  Pauline  Comer  has 
been  very  inexperienced  as  to  being  a  practical 
mother— the  knowledge  of  how  to  rear  and  take 
care  of  a  child.  I  say  that  simply  because  she 
has  not  done  like  most  mothers  do— take  care 
of  a  child  and  not  leave  it  There  was  no  ne- 
cessity for  her  to  leave  the  child  with  me  and 
go  on  an  operatic  career.  At  the  time  she  left 
there  was  no  stated  time  for  her  return.  If 
I  had  not  taken  the  child  I  don't  know  what 
would  have  become  of  her.  Her  father  came 
to  me  and  asked  if  I  would  take  the  baby  after 
she  came  back  from  New  York,  and  I  said  that 
certainly  I  would.  Mrs.  Pauline  Comer's  tem- 
perament and  disposition  is  emotional,  erratic. 
Her  attitude  and  demeanor  towards  the.  child 
was  always  affectionate  when  she  came  to  it 
I  have  not  denied  her  access  to  the  child.  I 
think  it  would  be  better  for  the  welfare  of  the 
child,  in  my  opinion,  for  the  cliild  to  remain 
in  the  custody  of  the  father  under  my  care. 
I  am  willing,  if  the  father  has  the  custody  of 
the  child  to  continue  to  give  it  care.  As  to 
whether  or  not  there  was  any  statement  made 
by  Mrs.  Pauline  Comer  that  she  would  ever  re- 
turn and  claim  the  child,  when  she  left  she  did 
not  intend  to  return  to  Savannah;  that  she 
hoped  her  course  would  be'  successful,  and  did 
not  expect  to  return  to  Savannah.  The  ar- 
rangement was  that  if  I  took  the  child  in  July 
I  was  to  stop  at  Round  Lake  for  her  to  see 
it.  Not  that  I  understood  then  was  she  to  re- 
turn to  Savannah  and  return  to  take  the  child 
from  me.  Since  my  son's  return  I  first  learned 
that  she  had  the  intention  of  retaking  the  child 
from  me.  She  did  not  at  any  time,  while  she 
was  away,  either  by  word  or  deed,  signify  her 
desire  to  retake  the  child  from  me.  The  child 
calls  me  Mother.  She  calls  her  own  mother 
Pauline. 
(No  cross.) 

Joseph  H.  Comer,  a  witness  for  the  de- 
fendants, having,  been  duly  sworn,  testified 
as  follows: 

I  am  Arthur  M.  Comer's  brother.  Mrs.  Paul- 
ine Comer  did  make  statement  to  me,  before 
her  departure  for  New  York,  as  to  the  purpose 
of  her  departure.  The  statement  was  that  she 
was  going  to  New  York  to  pursue  a  musical  ca- 
reer, and  that  she  never  expected  to  return  to 
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that  she  had  given  the  child  to  my  mother  be- 
caose  she  wonld  not  be  able  to  take  care  of  the 
child  herself  while  pursuing  her  career.  She 
did  not  mention  how  many  years  she  would  be 
absent  in  pursuing  her  career;  she  said  she  had 
decided  to  pursue  the  career;  that  she  did  not 
expect  to  come  back  to  Savannah;  she  did  not 
expect  to  return  to  Savannah  again.  She  said 
that  she  was  going  to  New  York  to  pursue  this 
career.  I  live  in  my  mother's  homCi  where  this 
child  is  kept  I  am  a  cotton  shipper.  The  child 
receives  every  care  and  attention  while  the 
mother  has  been  away  from  it.  As  to  the  con- 
dition of  the  child  now  compared  with  what  it 
was  when  its  mother  left  it,  her  health  has 
wonderfully  improved.  I  think  I  know  the 
temperament  of  Mrs.  Pauline  Comer.  I  con- 
sider her  emotional,  erratic,  and  selfish.  Selfish, 
because  she  considered  her  own  desire  for  a 
musical  career  in  preference  to  the  welfare  of 
the  child.  I  consider  my  brother  a  very  calm, 
conservative  man  and  as  unselfish  as  the  aver- 
age man.  The  handwriting  you  show  me  is  my 
brother's.  I  did  not  advise  Mrs.  Pauline  Comer 
to  leave  the  baby  with  my  mother  on  the  idea 
that  it  would  change  the  attitude  of  my  broth* 
er  towards  his  wife  when  he  returned.  I  did 
not  suggest  that  she  leave  the  child  with  my 
mother.  I  did  not  make  any  suggestion  about 
the  child  just  before  my  brother's  return  nor 
after  his  return.  I  made  no  suggestion  what- 
ever. About  the  relations  between  Mr.  Comer 
and  wife  and  baby  I  mentioned  that  if  I  could 
bring  them  together  again  I  would  be  glad  to 
do  it. 

Redirect:  Mrs.  Pauline  Comer  threatened  to 
take  the  child  if  my  brother  would  not  accede 
to  her  wishes.  Her  wishes  were  that  he  im- 
mediately make  up  with  her  and  live  together 
again,  and  I  don't  remember  the  rest.  I  only 
know  the  moral  habits  and  character  of  Mrs. 
Pauline  Comer's  father  from  what  I  have 
heard.  That  reputation  is  bad.  I  would  not 
be  willing  for  an  infant  of  mine  to  be  reared 
in  a  home  where  he  is. 

Recross:  I  don't  know  of  my  own  knowledge 
about  Mr.  Overton. 

Arthur  P.  Comer,  defendant,  having  been 
duly  sworn,  testified  as  follows: 

I  am  the  father  of  the  child  now  before  the 
court  In  July,  1918,  I  was  at  Camp  Stewart 
I  was  there  making  preparations  for  embark- 
ing overseas.  I  have  been  all  over  Europe  on 
various  missions  between  that  time  and  the 
beginning  of  this  year.  What  you  show  me  is 
known  as  an  officers'  record  book.  It  contains 
recommendations  of  the  officers  under  whom  I 
aerved  in  the  capacity  of  valuing  engineer,  and 
so  forth.  My  profession  is  that  of  an  architect 
My  duties  during  the  time  I  was  in  the  serv- 
ice was  valuing  engineer.  I  was  in  the  service 
30  months.  I  am  living  in  Savannah  now.  My 
profession  in  Savannah  is  that  of  an  architect 
I  am  financially  able  to  take>care  and  support 
and  maintain  my  child.  I  have  been  support- 
ing, maintaining,  and  taking  care  of  my  child 
since  its  birth.  I  am  willing  to  continue  to  do 
so.  The  present  surroundings  of  the  child  are 
the  best  home  that  could  possibly  be  furnished 
her.  She  is  receiving  the  best  attention  my 
mother  can  give  it  In  my  opinion  my  mother 
is  the  better  qualified  to  take  care  and  rear 


The  child  regards  my  mother  as  its  mother; 
knows  no  other.  The  temperament  and  char- 
acteristics of  my  wife  are  emotional,  erratic, 
and  unstable.  I  say  unstable  because  you  can't 
depend  on  her  for  anything  any  length  of  time. 
She  is  changeable,  erratic,  and  not  dependable, 
first,  from  a  religious  standpoint;  she  has 
changed,  to  my  knowledge,  from  Catholic  to 
Eipiscopal;  she  has  attended  one  or  two  serv- 
ices of  the  Christian  Church,  and  has  adopted 
the  Christian  Science  faith.  I  am  confident  of 
my  own  knowledge  that  if  my  child  was  sick 
that  her  religion  would  dictate  that  she  have  a 
Christian  Science  healer.  When  I  left  for 
Europe,  as  to  what  my  plans  for  my  wife  and 
child,  I  discussed  with  my  wife  that  phase  of 
their  home  life;  the  question  was  brought  up 
by  my  wife  asking  permission  to  go  to  New 
York  to  study  music.  I  told  her  that  it  would 
not  be  advisable  for  her  to  do  that  because  of 
the  health  of  the  child,  which  was  bad,  and 
she  had  no  place  to  take  the  child;  it  was  no 
place  to  take  the  child — she  had  no  relatives  or> 
friends  there.  I  had  that  discussion  with  my 
wife  one  day  before  I  left  for'  France  at  Ft. 
Stewart  She  withdrew  her  intention  to  go  to 
New  York;  she  said  that  she  would  go  to  the 
mountains  until  the  1st  of  October,  and  then 
return  to  my  mother,  because  my  brother  was 
going  into  the  service,  and  my  father  was  on 
the  seas,  and  she  stated  that  she  would  make 
her  home  with  my  mother.  I  received  those  let- 
ters identified  by  my  wife.  I  returned  to  Sa- 
vannah, discharged  from  the  army,  on  the  8th 
of  March,  of  this  year.  The  paper  you  show 
me  contains  my  record,  statements  by  my 
colonels  in  France.  As  to  the  care  and  atten- 
tion my  child  has  received  at  the  hands'  of 
my  mother  since  I  have  returned,  I  could  not 
wish  for  any  better  treatment  of  the  child,  and 
from  the  testimony  of  my  friends  I  am  sure 
it  could  not  be  better  while  I  was  in  the  serv- 
ice. I  do. wish  to  retain  the  custody  of  my 
child.  If  I  am  permitted  to  have  the  child  I 
will  always  give  to  it  the  same  kind  care  and 
attention  that  it  has  received  heretofore  by  my 
mother.  I  consider  for  the  best  wdfare  of  the 
child  as  to  where  it  shall  be  taken  care  of  that 
it  shall  be  with  my  mother,  because  it  has  a 
delicate  constitution;  it  has  recentiy  gained 
strength  after  a  case,  as  the  doctor  described 
it,  of  acidity  of  the  stomach;  the  food  has  to 
be  properly  delected,  properly  cooked,  and  in 
proper  quantities.  The  treatment  my  child  re- 
ceived from  its  mother  depended  upon  the  daily 
program  of  my  wife  as  to  where  she  was  go- 
ing. By  ^*depending  upon  the  daily  program 
of  my  wife  as  to  where  she  was  going"  I  mean 
by  that  if  my  wife  had  something  personally 
to  do  which  required  her  time  otherwise  the 
child  did  not  get  the  proper  care.  I  can  dte 
one  instance,  among  many  instances,  where  the 
milk  was  not  given  to  tibe  child  In  its  proper 
condition,  because  in  her  hurry  to  leave  the 

house  the which  had  to  go  into  the  milk 

was  not  properly  cooked.  It  was  against  my 
consent  that  my  wife  regained  in  New  York 
pursuing  her  musical  study.  I  know  the  fa- 
ther of  Mrs.  Pauline  Comer.  I  know  his  gen- 
eral reputation  and  character  in  this  community 
for  morality.  It  is  bad.  I  am  not  willing  for 
my  child  to  be  reared  in  a  home  where  he 
should  be  arbiter  of  that  child  and  my  wife; 
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I  am  trying  not  to  subject  my  child  to  that  ex- 
posure. 

Cross-examination:  My  wife  after  she  came 
back  phoned  to  me  once.  I  said  I  would  see 
her  some  time.  It  is  correct  that  she  phoned 
me  once,  and  I  said  I  could  not  see  her  that 
night.  It  is  correct  that  she  asked  me  if  I 
would  see  her  the  next  day.  It  is  not  true  that 
she  asked  if  I  could  see  her  the  night  after 
that,  nor  the  day  after  that.  She  did  not  the 
third  time.  I  said  she  could  see  me  some  time 
during  the  next  week  if  it  was  possible.  The 
reason  why  I  would  not  let  her  come  to  see 
me  was  because  I  considered  what  she  was  do- 
ing as  an  indirect  way  of  attempting  to  live 
with  me  again.  I  was  thinking  oyer  the  mat- 
ter, and  when  she  telephoned  me  I  was  not  in 
the  mental  attitude  of  desiring  her  to  come. 
I  did  not  have  a  long  time  to  think  about  it.  I 
was  away  from  her  several  months.  I  had  not 
written  her  harsh  letters.  She  appealed  to 
me  only  once  shortly  after  I  came  back  for  an 
interview.  She  did  twice  in  the  same  conversa- 
tion. I  had  a  definite  arrangement  That  was 
that  I  would  try  to  see  her  the  following  week. 
I  had  become  aware  that  she  wanted  to  live 
with  me  again.  Not  through  a  letter  that  she 
wrote  to  my  mother— through  a  statement  from 
my  brother.  My  brother  told  me  that  my  wife 
wanted  to  live  with  me  again.  I  knew  that  my 
mother  had  received  a  letter  from  my  wife, 
but  I  did  not  see  it  As  to  my  acknowledging 
a  letter,  although  written  to  my  mother,  you 
are  referring  to  a  different  letter.  I  saw  only 
one  letter,  the  next  to  the  last  letter  that  my 
wife  wrote  to  my  mother.  Only  one  letter  I 
have  seen  that  she  wrote  to  my  mother.  That 
is  the  letter  that  I  wrote  a  reply  to;  that  is 
the  letter  that  you  show  me.  Prior  to  the  time 
that  I  went  away  my  wife  went  on  to  where 
I  was  stationed  to  see  me.  I  was  well  at  that 
time.  I  was  not  under  treatment  at  that  time 
by  anybody.  I  was  not  under  treatment  at  any 
time  that  my  wife  visited  me,  after  I  had  gone 
into  the  army.  The  only  time  I  ever  saw  a 
doctor,  that  I  remember,  was  the  time  the 
doctor  told  me  I  had  autointoxication;  I  saw 
one  doctor,  I  believe.  I  was  not  under  treat- 
ment at  all  while  stationed  at  Ft  Monroe,  at 
the  training  school.  I  was,  with  several  oth^ 
ers,  placed  in  quarantine,  because  we  were 
threatened  with  measles.  I  did  give  the  in- 
formation to  my  wife  that  the  lavatories  were 
very  filthy  around  there.  I  remember  the  oc- 
casion now.  I  think  my  wife  was  a  little  over 
20  when  I  married  her.  That  is  correct  that 
the  baby  was  bom  about  9  months  after  we 
were  married.  I  don't  know  how  old  my  wife 
was  when  her  mother  died;  I  have  been  told, 
but  I  have  forgotten  it.  I  never  knew  her 
mother.  My  wife  was  over  21  when  her  baby 
was  bom,  a  little  over  21.  She  neglected  the 
baby  on  many  occasions.  She  went  out  with 
me  sometimes,  not  quite  frequently  at  night 
My  mother  looked  after  the  baby  when  she  went 
out  at  night  with  me.  I  know  the  baby's  food 
was  not  properly  prepared,  because  Dr.  Craw- 
ford told  me  so.  Br.  Crawford  told  me  and 
that  is  really  the  way  I  know  about  it  Mrs. 
Comer  brought  the  baby  to  see  me  off.  I  did 
not  think  that  was  all  right  I  advised  her  not 
to  do  it  because  I  investigated  the  conditions 
in  the  surrounding  country  in  Newport  News, 
and  places  outside,  and  came  to  the  conclusion 


that  the  places  around  there  were  no  places 
for  a  baby  and  a  young  wife  to  be  at  It  was 
absolutely  natural  for  a  young  mother  to  want 
her  only  baby  to  see  her  father  off  to  say  good- 
bye to  him;  it  was  the  most  natural  thing  for 
a  father  to  want  his  baby  to  be  brought  to  him 
to  say  good-bye.  I  did  not  promptly  shut  off 
my  wife's  allowance  when  I  found  that  she 
was  in  New  York,  studying  art  and  in  that  let- 
ter which  she  wrote  to  me,  explaining  the  cir- 
cumstances of  everything  like  that— how  she 
had  left  the  baby  to  the  tender  solicitude  of  her 
grandmother  and  care.  The  allowance  did  not 
stop  quickly  after  I  found  she  was  in  New  York. 
It  didn't  stop  as  quickly  as  I  could  stop  it— it 
continued.  It  continued  through  the  month  of 
January,  1919.  It  continued  six  months.  I 
got  my  wife's  letter,  telling  me  about  her  being 
in  New  York,  the  latter  part  of  August  1918. 
The  allowance  continued  until  January,  1919.  I 
shut  off  the  allowance  in  January,  1919,  be- 
cause she  told  me  she  was  financially  able  to 
take  care  of  herself.  I  did  not  know  what  em- 
ployment she  had  at  that  time.  Outside  of  my 
mother  I  have  relatives,  an  aunt  and  uncle, 
to  look  after  the  baby,  in  their  homes,  Boston, 
Mass.,  and  New  Hampshire— nobody  else  in 
Savannah.  My  mother  is  naturally  devoted  to 
the  child.  She  has  not  taught  the  baby  to  caU 
her  Mother.  The  child  adopted  it  by  hearing 
my  brother  call  my  mother  Mother.  The  baby 
calls  Mrs.  Comer,  my  wife,  Pauline.  I  have  no 
regular  income ;  I  am  in  partnership  with  Hen- 
rik  Wallin,  architect.  I  have  no  income  at 
all;  I  am  re-establishing  my  business.  I  have 
been  in  the  army,  and  I  have  no  interest  in  any 
work  except  that  secured  after  my  return  from 
the  army. 

Redirect:  I  have  plenty  of  work  in  prospect 
that  will  insure  me  a  competency.  The  year  be- 
fore I  went  into  the  army  my  earning  capacity 
and  ability  was  over  $4,000.  I  anticipate  that 
this  coming  year  it  looks  as  if  it  wiU  be  equal 
to  that 

Mrs.  W.  T,  Dakin,  a  witness  for  the  de- 
fendants, having  been  duly  sworn,  testified 
as  follows: 

My  name  is  Mrs.  Dakin.  I  live  In  Savannah. 
My  husband  is  the  Rev.  W.  T.  Dakin.  I  know 
Mrs.  Pauline  Comer.  I  know  Mrs.  William  P. 
Comer.  I  know  Arthur  Comer.  I  know  the 
little  child  in  the  custody  of  Mrs.  William  P. 
Comer.  I  have  had  every  opportunity  to  ob- 
serve the  care  and  treatment  tiiat  child  receiv- 
ed; I  live  next  door.  The  child  receives  ex- 
cellent care.  Mrs.  W.  P.  Comer  is  qualified  for 
the  care  and  custody  of  the  child.  I  do  not 
know  the  temperament  and  characteristics  of 
Mrs.  Pauline  Comer.  I  am  not  able  to  ex- 
press an  opinion  as  to  which  one  would  be  the 
most  qualified  to  rear  that  child.  I  have  met 
Mr.  Arthur  Overton.  I  do  not  know  the  gen- 
eral character  he  bears  in  this  community  for 
morality.  I  do  not  know  his  reputation.  I 
live  next  door  to  Mrs.  O.  Comer.  The  general* 
reputation  of  Mr.  Arthur  Comer  is  good,  from- 
what  I  have  heard. 

Mrs.  Augusta  Lynah,  a  witness  for  the  de- 
fendants, having  been  duly  sworn,  testifledi 
as  follows: 
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My  name  is  Mrs.  Lsmab.  I  know  Mn.  Oftr- 
mine  Comer.  I  know  Mrs.  Pauline  Corner.  I 
have  known  Mrs.  Pauline  Comer  all  my  life. 
I  have  known  Mrs.  Carmine  Comer  since 
Pauline  has  been  married.  I  do  not  know 
the  temperament  and  characteristics  of  Mrs. 
Pauline  Comer  very  intimately.  I  don't  know 
the  temperament  and  characteristics  of  Mrs. 
Carmine  Comer  very  intimately.  I  know  the 
care  and  custody,  attention  that  is  being  given 
to  the  child  of  Mrs.  Pauline  Comer  by  Mrs. 
Carmine  Comer.  It  has  received  most  careful 
attention.  From  my  knowledge  of  the  two  la- 
dies, and  the  care  and  attention  that  has  been 
accorded  to  the  child,  in  my  opinion  the  child 
would  be  best  protected  in  the  grandmother.  I 
know  only  from  hearsay  about  the  circumstanc- 
es of  Mrs.  Arthur  Comer  leaving  the  child  and 
going  to  New  York. 

Mrs.  C.  y.  Snedeker,  a  witness  for  the  de- 
fendants, having  been  duly  swom^  testified 
as  follows: 

My  name  is  Mrs.  C.  V.  Snedeker.  I  live  924 
East  Henry.  I  know  Mrs.  Carmine  Comer. 
Apparently  the  child  of  Mrs.  Pauline  Comer 
gets  the  best  of  care  from  Mrs.  Carmine  Co- 
mer. I  have  occasionally  visited  the  home  of 
Mrs.  Carmine  Comer.  I  know  Arthur  Comer. 
I  know  Mrs.  Pauline  Comer.  I  have  not  known 
her  very  long.  I  know  nothing  of  the  char- 
acteristics of  Mrs.  Pauline  Comer. 

Mrs.  J.  H.  Bolshaw,  a  witness  for  the  de- 
fendants, having  been  duly  sworn,  testified 
as  follows: 

My  name  is  Mrs.  Bolshaw.  I  know  Mrs.  Car- 
mine Comer.  I  know  Arthur  Comer.  I  know 
Mrs.  Pauline  Comer.  I  know  that  the  little 
•child  has  received  the  best  of  care  while  in  the 
custody  and  care  of  ittf  grandmother. 

Mrs.  Pauline  Coiner,  the  plaintiff,  recalled, 
further  testified: 

At  the  time  I  went  away  I  consulted  with  my 
mother-in-law,  my  father,  and  my  aunts  about 
the  propriety  of  my  going  away.  Mrs.  Comer, 
my  mother-in-law,  said  that  I  had  arranged 
•everything  splendidly,  and  said  that  she  would 
be  glad  to  take  care  of  the  baby  while  I  was 
cone,  l^ere  was  no  suggestion  made,  at  the 
time  I  left  my  baby,  upon  the  part  of  my  moth- 
er-in-law, that  it  was  not  proper  for  me  to 
leave  the  baby  with  her.  7here  was  no  sug- 
gestion or  intimation  that  I  was  going  to  leave 
the  baby  with  her  permanently.  When  I  came 
iback  from  New  Tork  the  baby  was  left  with 
Mrs.  Comer,  Sr.,  because  I  thought  through 
her  reconciliation  might  be  effected,  between 
my  husband  and  myself,  for  her  sake.  I  have  a 
better  that  I  wrote  to  Mrs.  Comer.  It  has  been 
impossible  for  me  to  go  to  my  mother-in-law's 
house  under  the  conditions  and  treatment  which 
liave  been  accorded  me  by  my  husband  since  my 
return.  My  father's  habits  are  good  now.  He 
is  leading  an  entirely  clean  and  wholesome  life. 
He  has  a  home  and  I  am  living  with  him.  I 
have  a  comfortable  home  to  take  my  baby  to 
and  rear  it.  If  my  baby  were  to  get  ill,  I  would 
not  have  any  objection  to  her  being  treated  by  I  sumption  continues  until  it  is  overcome  by  evi< 
a  regular  practitioner  of  medicine.    I  have  not  I  dence. 


said  anything  about  the  subject  to  my  brother- 
in-law.  I  would  be  perfectly  willing  to  have  it 
attended  to  by  a  physician. 

Cross-examination:  I  don't  know  anything 
about  my  father's  habits;  he  used  to  drink;  he 
has  not  been  doing  that  in  4  years.  I  don't 
know  anything  about  his  moral  life. 

Mrs.  W.  P.  (Carmine)  Comer,  a  witness, 
recalled,  further  testified  as  follows: 

The  statement  made  by  Mrs.  Pauline  Comer 
that  I  advised  her  to  go  to  New  York,  that  I 
thought  the  arrangements  made  were  admira- 
ble, that  this  was  an  opportunity  for  her  to 
cultivate  her  voice,  and  that  she  went  with  my 
entire  consent  and  approval  is  not  true;  I  did 
not  approve  of  it  I  didn't  state  to  Mrs.  Paul- 
ine Comer  that  this  was  a  good  time  for  her 
to  cultivate  her  voice,  and  I  approved  of  her 
leaving  her  chfld  with  me  and  going  to  New 
Tork.  Nothing  of  that  kind  was  said  by  me 
to  her. 

— Statement  by  editor. 

Robt  L.  Coldlng,  of  Savannah,  for  plain- 
tiffs In  error. 

Anderson,  Cann,  Cann  &  Walsh,  of  Sa- 
vannah, for  defendant  in  error. 

FISH,  C.  J.  In  a  habeas  corpus  proceed- 
ing instituted  by  a  wife  against  her  husband 
and  his  mother,  for  the  custody  of  a  female 
infant  3  years  of  age,  the  diild  of  the  hus* 
band  snd  wife,  the  judge  did  not  err,  under 
the  pleadings  and  evidence,  in  awarding  the 
custody  of  the  child  to  its  mother. 

Judgment  afilrmed. 

All  the  Justices  concur,  except  GEORGE, 
J-  absent* 


BIBB   COUNTY   v. 


(151  Ga.  302) 
JONES  ot  al. 


JONES  St  al.  V.  BIBB  COUNTY. 

(Nos.  1823,  1824.) 

(Supreme  Court  of  Georgia.    March  5,  1921.) 

(Syllabus  ly  Editorial  BtaffJ 

1.  Trial  ^=s>260( I)— Requested  charges  cover- 
ed by  general  charge  properly  refused. 

It  was  not  error  to  refuse  requests  to 
charge  where  they  were  fully  covered  by  the 
court's  general  charge. 

2.  Evidence  ^=>4 1 9  (2)— Consideration  redted 
In  deed  prima  facie  true. 

The  recital  of  a  consideration  in  a  deed  is 
to  be  taken  as  prima  facie  true,  but  is  subject 
to  be  overcome  or  explained  by  parol  testimony, 
and  court  did  not  err  in  so  charging  as  against 
an  objection  that  it  should  have  charged  that 
the  recital  in  the  deed  of  receipt  of  a  consider- 
ation is  presumed  to  be  true,  and  such  pre* 
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d.  Evideiioe  4=»273(2)— Testlnony  as  to  »tet»- 
ment  held  Immaterial  and  IrrBlevant. 

In  an  action  against  a  county  to  set  aside 
alleged  gift  of  land  to  a  county,  testimony  as  to 
statements  of  donor  as  to  bow  he  had  acquired 
the  land  was  properly  excluded  as  being  imma- 
terial and  irrelevant. 

HUl,  J.,  dissenting. 

Error  from  Superior  Ck>iirt,  Bibb  County; 
B.  D.  Graham,  Judge. 

Action  by  D.  B.  Jones  and  others  against 
the  County  of  Bibb.  Judgment  fdr  plaintitfs, 
and  defendant  brings  error,  and  plaintiffs  file 
cross-bill.  Reversed  on  main  bill  of  excep- 
tions and  affirmed  on  cross-bill. 

The  biU  ci  exceptions  contained  the  fol- 
lowing : 

Be  it  further  remembered,  that  during  the 
trial  of  said  case  the  testimony  of  RofiF  Sims,  as 
follows,  was  offered  by  plaintiffs: 

*'I  knew  Aaron  A.  Roff;  was  named  for 'him. 
In  1876  or  1877,  when  I  was  about  16  years 
old,  I  was  frequently  with  Mr.  Roff.  At  that 
time  I  was  acquainted  with  the  property  known 
as  Roff  Home,  and  am  acquainted  with  it  now. 
When  I  was  about  16  years  old,  I  was  driving 
by  that  property  with  llr.  Roff,  and  he  pointed 
to  it,  and  asked  me  if  I  knew  that  at  one  time 
he  owned  that  place.  I  told  him,  'Yes,'  I 
heard  that  he  owned  it.  And  he  said,  ^es,  you 
know  I  gave  it  to  the  county.*  He  said  that 
he  took  it  from  Mrs.  Donald  B.  Jones  to  pay 
the  debt  of  Adams,  Jones  &  Reynolds  that  was 
due  to  him,  of  which  firm  Mrs.  Jones*  husband 
was  a  member.  He  often  referred  to  it  as 
having  been  taken  from  Mrs.  Jones  to  pay 
this  oblige tion.  On  one  occasion  he  said  to  me, 
that  he  was  a  money  lender  and  didn't  want  any 
property  and  didn't  feel  as  if,  having  taken  this 
property  in  payment  for  a  debt,  from  a  woman, 
that  he  cared  to  liquidate  it  and  have  it  to  be- 
come a  part  of  his  estate,  and  therefore  gave 
it  away." 

The  defendant  objected  to  said  testimony  as 
to  all  statements  of  Mr.  Roff  as  to  how  he  ac- 
quired title  to  the  property  and  the  considera- 
tion paid  for  it,  and  as  to  every  other  state- 
ment with  reference  to  it,  on  the  grounds: 
First,  that  it  is  hearsay;  and,  second,  that  the 
statements  were  made  by  Mr.  Roff  after  he 
parted  with  title  and  possession  of  the  proper- 
ty. The  court  sustained  said  objections,  and 
excluded  said  testimony  concerning  the  state- 
ments of  Mr.  Roff  from  the  jury.  To  which 
mUng  of  the  court,  the  plaintiffs  then  aind  there 
excepted,  and  now  except,  and  assign  the  same 
as  error,  and  say  that  the  court  erred  in  exclud- 
ing said  testimony. 

That  on  the  trial  of  said  case,  the  court 
charged  the  jury  as  follovrs:  *'The  recital  of 
a  consideration  in  the  deed  from  Jones  to  Roff 
is  to  be  taken  as  prima  facie  true,  but  is  sub- 
ject to  be  overcome  or  explained  by  parol  tes- 
timony." To  which  charge  the  plaintiffs  then 
and  there  excepted,  and  now  except,  and  assign 
the  same  as  error,  and  say  the  court  should 
bare  charged  the  jury  that  the  recital  in  the 
deed  of  receipt  of  a  consideration  is  presumed 


to  be  true,  and  such  presumption  continues 
until  it  is  overcome  by  evidence. 

— Statement  by  editor. 

W.  O.  Smith  and  Jos.  H.  Hall,  both  of 
Macon,  for  plaintiff  in  error. 

J.  U  Anderson,  of  Atlanta,  and  Rosa  ft 
Ross,  of  Macon,  for  defendants  in  error. 

PER  CURIAM.  When  this  case  was  be- 
fore this  court  on  a  former  occasion  (County 
of  Bibb  y.  Jones,  147  6a.  493,  94  S.  £.  765)  it 
was  held  that  the  deed  of  the  trustee  and  his 
wife,  unless  void  for  fraud,  conveyed  the  en- 
tire estate  In  the  property  conveyed  by 
the  deed  to  the  husband  and  trustee.  The 
fourth  division  of  the  decision  then  rendered 
Is  as  follows: 

"Having  held,  In  the  second  division  of  this 
decision,  that  the  deed  from  the  trustee  was 
effective  to  convey  the  entire  property,  unless 
impeached  for  fraud,  and  It  appearing  upon  an 
inspection  of  the  evidence  contained  in  the  rec- 
ord that  the  evidence  was  not  of  such  a  char- 
acter as  to  require  a  finding  that  the  transac- 
tion was  fraudulent,  the  court  erred  in  directing 
a  verdict  in  favor  of  the  plaintiffs  for  the  prop- 
erty in  dispute.*' 

The  evidence  Introduced  upon  that  trial, 
for  the  purpose  of  Impeaching  the  deed  for 
fraud,  consisted  of  the  testimony  of  the  wife 
of  the  trustee,  which  had  been  perpetuated  un- 
der order  of  court.  Her  evidence  was  direct, 
unequivocal,  and  undisputed.  On  the  subse- 
quent trial  of  the  case,  now  under  review, 
the  plaintiff  offered  In  evidence  the  same  tes- 
timony, and,  In  addition,  other  testimony 
tending  to  establish  the  same  fact  which  up- 
on the  former  trial  was  undisputed.    Held: 

1.  Under  the  evidence  In  the  present  rec- 
ord, and  In  view  of  the  ruling  quoted  above, 
the  verdict  for  the  plaintiffs  was  unauthor- 
ized, and  the  court  therefore  erred  In  over- 
ruling the  defendant's  motion  for  new  trial. 

[1-3]  2.  Certain  charges  of  the  court  and 
refusals  of  certain  requests  to  charge  are  as- 
signed as  error  in  the  cross-bill  of  exceptions. 
The  requests  to  charge,  in  so  far  as  legal  and 
pertinent,  were  fully  covered  by  the  court's 
general  charge  to  the  jury,  and  the  charges 
given  are  not  erroneous  for  any  reason  as- 
signed. The  evidence,  the  exclusion  of  which 
Is  also  assigned  as  error  In  the  cross-bill  of 
exceptions,  was  Immaterial  and  Irrelevant  to 
any  issue  In  the  case,  and  the  court  did  not 
err  in  excluding  It. 

Judgment  reversed  on  the  main  blU  of  ex- 
ceptions, and  affirmed  on  the  cross-blil. 

All  the  Justices  concur,  except 

HILL,  J.  (dissenting).  In  view  of  the 
ruling  made  in  the  case  when  It  was  former- 
ly before  this  court,  and  of  the  evidence  in 
the  present  record,  I  dissent  from  the  ruling 
of  the  majority  of  the  court  in  the  first  head- 
note  [division  of  decision]. 
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NEELY  V.  HILL. 

(Nos.  2131,  2139.) 

<Sapreme  Coart  of  Geor^a.   March  4^  1921.) 

(SyUabua  hy  Bfditoridl  Sialf,) 

1.  Estoppel  ^=»  1 26— Giving  Corfo  definitions  of 
equitable  estoppel  held  appiicable  to  evidence. 

Givini^  the  definitions  of  equitable  estoppel 
as  pertaining  to  real  estate  set  forth  in  Civ. 
Code  1910,  §$  5737,  5738,  held  not  inapplicable 
to  evidence,  though  the  estoppel  relied  on  was 
recited  in  written  deed. 

2.  Estoppel  ^=»32( I)— Description  In  deed  to 
constltote  estoppel  must  be  definite  and  accu- 
rate^ 

For  an  estoppel  to  operate  against  a  party 
signing  a  deed  as  to  a  boundary  line  between  two 
adjacent  tracts  of  land,  the  description  included 
In  the  deed  of  the  boundary  line  in  question 
must  be  sufficiently  definite  and  accurate  to  put 
the  party  signing  the  deed,  and  who  it  is  claim- 
ed is  estopped,  on  notice  as  to  the  definite 
boundary  line  between  the  tracts  of  land  in 
question. 

S.  Ejeotnent  4a»94— EvIdeoM  ahouU  ••  Ido*- 
tify  land  as  to  oiiablo  sheriff  to  pvt  plaintiff 
In  possession. 

In  an  ejectment  suit  it  is  essential  that  the 
•videcce  should  identify  the  land  and  locate  the 
boundary  in  such  a  manner  as  to  enable  the 
sheriff  to  put  the  plaintiff  in  possession  of  just 
the  right  land  and  no  more. 

4.  Ejectment  ^=»l  10— Instruction  as  to  map  or 
survey  being  color  of  title  held  properiy  re- 
fused. 

In  ejectment,  held,  that  court  did  not  err 
in  refusing  to  charge  the  jury  that  *^a  map  or 
surrey  is  not  of  itself  title  to  land  nor  color  of 
title." 


5.  Estoppel  «=»I20  —  Instruction  as  to  notice 
of  contents  of  redtal  In  deed  held  properiy 
refused. 

In  ejectment  arising  out  of  a  boundary  dis- 
pute, AeZd,  that  court  did  not  err  in  refusing  to 
charge,  "If  you  find  from  the  evidence  that  a 
deed  was  filed  by  R.  O.  Ck>mpany  through  B.  0. 
as  president,  then  R.  C.  is  himself  charged 
with  notice  of  the  recitals  in  that  deed,  and  it 
is  for  you  to  decide  under  the  evidence  whether 
that  notice  would  work  an  equitable  estoppel.*' 

Error  from  Superior  Court,  Burke  Ck>imty ; 
H.  G.  Hammond,  Judge. 

Action  by  R.  C.  Neely  against  L.  D.  HilL 
From  a  judgment  defendant  brings  error, 
and  plaintiff  flies  a  cross-bilL  Judgment  on 
main  bill  of  exceptions  afiSrmed,  and  cross- 
bill dismissed. 

Charges  relating  to  equitable  estoppel  were 
as  follows: 


4ti 


'Oentlemen,  I  charge  you  this  on  the  subject 
of  estoppel:  Where  the  estoppel  relates  to 
the  title  to  real  estate,  the  party  daimiug  to 
Itav?   been   influenced  by  the  other's  acts  or 
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dedarations  must  not  only  be  ignorant  of  the 
true  title,  but  also  of  any  convenient  means  of 
acquiring  such  knowledge.  Where  both  parties 
have  equal  knowledge  or  equal  means  of  ob- 
taining the  truth,  there  is  no  estoppeL  In  or- 
der for  an  equitable  estoppel  to  arise,  there 
mast  generally  be  some  intended  deception  in 
the  conduct  or  dedarations  of  the  party  to  be 
estopped  or  such  gross  negligence  as  to  amount 
to  constructive  fraud,  by  which  another  has 
been  misled  to  his  injury.  I  charge  you  that 
for  an  estoppel  to  operate*  against  a  party 
signing  a  deed,  as  to  a  boundary  line  between 
two  adjacent  tracts  of  land,  the  description  in- 
duded  in  the  deed  of  the  boundary  line  in  ques- 
tion must  be  sufficiently  deflnite  and  accurate  to 
put  the  party  signing  the  deed,  and  who  it  is 
claimed  is  estopped,  on  notice  as  to  the  defl- 
nite boundary  line  between  the  tracts  of  land 
in  question,  and  if  it  is  too  indefinite  to  put  the 
party  executing  the  deed  on  notice;  then  it 
would  not  amount  to  an  estoppel.  If  you  find 
that  the  plaintiff  has  not  put  before  you  suffi- 
dent  evidence  to  prove  the  land  claimed  on  the 
western  side  of  Beaver  Dam  creek  was  in  fact 
a  part  of  the  plantation  known  as  Forest  Hill, 
as  alleged  in  his  petition,  then  he  cannot  re- 
cover, and  your  verdict  should  be  for  the  de- 
fendant. In  an  ejectment  suit— and  this  Is  an 
ejectment  suit— it  is  essential  that  the  evidence 
should  identify  the  land  and  locate  the  bound- 
aries in  such  a  manner  as  to  enable  the  sherifiP 
to  put  the  plaintiff  in  possession  of  just  the 
right  land  and  no  more.  If  the  evidence  for 
any  reason  fails  to  give  you  the  facts  on  which 
such  location  can  be  made  of  the  land  in  dis- 
pute, then  your  verdict  should  be  for  the  de- 
fendant. In  regard  to  the  partition  proceedings 
and  plat  of  the  Waterloo  Plantation,  I  diarge 
yon  that  you  are  not  to  consider  these  docu- 
ments as  evidence  of  title  of  the  plaintiff  to  the 
land  sued  for  as  part  of  Forest  Hill  Plantation, 
but  you  are  to  consider  these  documents  only 
as  evidence  for  what  they  may  be  worth  in  lo- 
cating the  boundaries  of  the  land  daimed  by 
plaintiff  under  his  own  chain  of  title  as  part  of 
Forest  Hill  Plantation.  Gentlemen,  it  is  for 
you,  therefore,  to  say  whether  the  plaintiff, 
claiming  this  land  under  a  chain  of  title,  writ- 
ten deeds  and  muniments  of  title  extending  back 
over  a  number  of  years  as  daimed,  has,  in  the 
first  place,  shown  you  that  any  land  on  the 
western  side  of  Beaver  Dam  creek  is  his  as  the 
purchaser  and  owner  of  the  Forest  Hill  Planta- 
tion; next,  where  that  land  is,  and  within  rea- 
sonable limits  what  are  its  boundaries  and  what 
is  its  amount.  If  he  has  successfully  done  that, 
by  the  greater  weight  of  credible  testimony,  he 
should  recover.  If  he  has  not,  your  veixlict 
should  be  for  the  defendant." 

Some  of  the  grounds  for  new  trial  were  as 
follows: 

(12)  The  court  erred  in  refusing  to  give  in 
charge  to  the  jury  the  following  written  re- 
quest, duly  presented  by  counsel  for  defendant: 
"A  map  or  survey  is  not  of  itself  title  to  land 
nor  color  of  title"~the  error  arising  because 
said  request  was  sound  in  law  and  was  applica- 
ble to  tiie  facts  of  the  case.  No  evidence  hav- 
ing been  offered  to  prove  the  accuracy  of  the 
map  or  survey. 
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(13)  The  court  erred  in  refusini^  to  give  in 
charge  to  the  jury  the  following  written  re- 
quest duly  presented  by  counsel  for  defendant: 
"If  you  find  from  the  evidence  that  a  deed  was 
signed  by  R.  G.  Neely  Company  through  R.  G. 
Neely  as  president,  then  R.  G.  Neely  is  him- 
self charged  with  notice  of  the  recitals  in  that 
deed,  and  it  is  for  you  to  decide  under  the  evi- 
dence whether  that  notice  would  work  an  equi- 
table estoppel" — ^the  error  arising  because  said 
request  was  sound  in  law  and  was  applicable 
to  the  facts  of  the  case. 

(17)  The  court  erred  in  charging  the  jury 
as  follows:  "In  regard  to  the  partition  pro- 
ceedings and  plat  of  Waterloo  Plantation,  I 
charge  you  that  you  are  not  to  consider  these 
documents  as  evidence  of  title  of  plaintiff  to  the 
land  sued  for  as  part  of  Forest  Hill  Planta- 
tion, but  you  to  consider  these  documents  only 
as  evidence  for  what  they  may  be  worth  in  lo- 
cating the  boundaries  of  the  land  claimed  by 
plaintiff  under  his  own  chain  of  title  as  part  dt 
Forest  Hill  Plantation.*' 

— Statement  by  editor. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error. 

Callaway  &  Howard,  of  Augusta,  for  de- 
fendant in  error. 


GEORGE,  J.  [t-81  1.  •'Wbere  the  estoppel 
relates  to  the  title  to  real  estate,  the  party 
claiming  to  have  been  influenced  by  the 
other's  acts  or  declarations  must  not  only  be 
ignorant  of  the  true  title,  but  also  of  any  con- 
venient means  of  acquiring  such  knowledge. 
Where  both  parties  have  equal  knowledge 
or  equal  means  of  obtaining  the  truth,  there 
Is  no  estoppel."  Civil  Code  1910,  §  6737.  "In 
order  for  an  equitable  estoppel  to  arise,  there 
must  generally  be  some  intended  deception  in 
the  conduct  or  declarations  of  the  party  to 
be  estopped,  or  such  gross  negligence  as  to 
amount  to  constructive  fraud,  by  which  an- 
other has  been  misled  to  his  injury."  Civil 
Code  1910,  I  5738.  See  Wilkins  v.  McGehee. 
86  Ga.  764,  13  S.  E.  84 ;  Stonedpher  v.  Kear, 
131  Ga.  688,  63  S.  E.  215,  127  Am.  St.  Rep. 
248;  Oats  v.  Jones,  136  Ga.  7(H,  71  S.  B. 
1097;  Brant  v.  Virginia  Coal  &  Iron  Co.,  93 
U.  S.  326,  23  L.  Bd.  927.  The  charges  of 
the  court  relating  to  the  doctrine  of  estoppel 
were  authorized  by  the  evidence,  and  were 
substantially  correct 

[4,  5]  2.  The  rulings  on  the  admissibility 
of  evidence,  and  the  refusal  of  the  court  to 
charge  the  Jury  as  requested,  show  no  cause 
for  reversal. 

3.  The  evidence  for  the  plaintiff  Is  sufQ- 
cient  to  identify  the  land  claimed,  and  the 
verdict  finding  for  the  plaintiff  the  premises 
in  dispute  is  not  v^thout  evidence  to  sup- 
port it. 

Judgment  on  main  bill  of  exceptions  af- 
firmed;   cross-bill  dismissed. 

All  the  Justices  concur,  except  GILBERT, 
J.,  disqualified. 
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WATTS  V.  WATTS.     (No.  2140.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

(8yHabu9  by  Editorial  Staff.) 

Divorce  <9=»3I2— Award  of  custody  of  child  to 
mother  on  oonfllctlng  evidence  not  disturbed. 

In  a  divorce  action,  where  the  evidence  was 
conflicting,  held^  that  the  action  of  the  court  in 
awarding  mother  custody  of  a  13  year  old  child 
would  not  be  disturbed. 

Error  from  Superior  Court,  Bibb  County ; 
H.  A.  Mathews,  Judge. 

Action  by  Mrs.  W.  T.  Watts  against  W.  T. 
Watts.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afllrmed. 

See,  also,  106  S.  B.  731. 

The  plaintiff  testified : 

I  am  the  mother  of  this  girl  child.  She  is 
about  13  years  old.  Mr.  Watts  has  never  help- 
ed me  to  take  care  of  the  child.  He  has  not 
provided  it  with  clothes  to  wear.  Mr.  Watts, 
my  husband,  left  me  during  the  year  1915,  and 
went  to  the  state  of  Alabama,  and  stayed  there 
for  some  time.  When  Mr.  Watts  came  back 
from  Alabama,  I  told  him  I  could  not  take  him 
into  my  home  as  a  husband  no  more,  but  would 
take  him  in  as  a  boarder,  like  the  rest  of  the 
boarders  I  had  at  my  house,  and  let  him  pay 
me  $6  per  week.  This  he  done.  We  slept 
in  the  same  room  in  different  beds,  but  never 
cohabited  again  as  man  and  wife.  My  house 
was  raided  twice,  but  the  police  and  detectives 
did  not  find  anything  wrong  with  my  lady  board- 
ers, but  advised  me  to  ask  them  to  leave  my 
home,  stating  that  they  knew  that  I  did  not 
know  the  character  of  the  women,  but  that  they 
(the  detectives]  did,  and  advised  me  to  have 
them  leave  my  home,  which  I  did.  I  had  three 
working  girls  in  my  house  at  the  time.  They 
worked  at  the  cotton  mills.  I  never  did  see 
anything  wrong  with  them.  They  acted  all  right 
around  me.  They  always  conducted  themselves 
like  ladies  around  me.  At  the  time  that  my 
husband  left  my  home  I  was  afflicted  with  rheu- 
matism, and  he  attempted  to  take  my  child 
away  is  the  reason  that  I  called  him  a  son  of 
a  bitch,  and  I  threw  bricks  at  him  when  he  left 
for  the  state  of  Alabama.  I  am  sorry  that  I 
used  such  language.  I  am  not  accustomed  to 
using  such  language.**  I  have  supported  myself 
and  child.  He  has  never  given  it  anything  to 
wear.  When  Mr.  Watts  was  in  Alabama,  he 
sent  the  child  three  pennies  and  a  pair  of  stock- 
ings and  a  dress.  My  rent  on  my  houses  made 
it  so  that  I  could  live  and  support  my  child. 

The  defendant  testified: 

I  am  the  defendant  in  this  proceedings.  I 
am  the  father  of  this  girl  child.  When  I  came 
back  from  Alabama,  I  came  back  to  my  wife 
and  little  child.  I  was  in  the  state  of  Ala- 
bama two  years,  during  the  year  of  1915  and 
1916.  My  wife  told  me  that  she  would  not  take 
me  back  as  a  husband,  but  would  take  me  as 
a  stranger  and  boarder,  and  charge  me  $Q  per 
week.  When  I  returned  home,  I  foun<?  two 
women  in  my  house  of  bad  character.     I  told 
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my  wife  to  get  rid  of  them;  that  they  were  not 
the  right  kind  of  women  to  keep  in  her  house. 
She  refused  to  do  this,  and  in  a  short  time  the 
house  was  raided  by  the  police.  The  women 
then  left  the  house.  My  home  was  raided  twice 
for  bad  women,  and  in  a  few  days  after  that 
two  more  women  came  there,  and  their  char- 
acter was  not  good.  They  would  have  men  to 
«ome  there  from  10  to  12  o'clock  in  the  night- 
time. They  would  slip  through  the  house  into 
their  rooms,  and  would  stay  at  a  late  hour  of 
the  night.  Automobiles  would  gather  around 
my  home,  and  I  could  hear  men  going  to  their 
rooms,  At  10  o'clock  one  night  a  man  come 
and  knocked  at  the  door,  and  I  went  to  the  door, 
and  a  man  dressed  as  a  soldier  asked  me  was 
this  1011  Elbert  street,  and  I  told  him,  "Yes," 
jmd  he  said  that  a  man  and  woman  was  out 
in  the  car  and  wanted  a  room,  and  that  he 
heard  that  I  had  rooms  to  let.  I  told  him,  "No, 
air;  we  haye  no  rooms  to  let;"  and  I  shut  the 
door  in  his  face  and  went  off,  and  my  wife  re- 
marked to  me  and  said:  "I  have  lost  $5  now 
fey  not  taking  in  them."  On  one  occasion  I  came 
from  my  work,  and  she  had  a  pint  of  whisky, 
and  I  asked  her  where  she  got  it,  and  she  said 
a  man  give  it  to  her  and  told  her  not  to  tell 
me  about  it.  My  wife  is  a  woman  that  uses 
profane  language  in  the  presence  of  my  little 
girl,  and  she  allows  her  older  boys  by  her  first 
husband  to  curse  around  them,  and  allows  the 
boys  to  lie  around  with  the  girls  on  the  bed  and 
-play  with  them  in  the  presence  of  my  little  child. 
My  wife  run  me  away  from  home.  She  told 
me  to  go  to  Alabama  and  stay  there;  never  to 
put  my  foot  in  her  yard  again.  She  called  me 
a  son  of  a  bitch.  She  threw  bricks  at  me  the 
•day  that  I  left  for  Alabama.  During  my  ab- 
sence in  Alabama  I  sent  the  child  all  of  the 
idothes  that  it  needed,  and  I  sent  them  a  bar- 
rel of  apples  at  one  time.  While  living  in  Ma- 
con, I  run  a  meat  market  for  10  months,  and 
fed  my  wife  and  her  boarders,  and  she  never 
paid  me  a  cent  for  it.  My  wife  is  not  a  fit  and 
proper  person  to  raise  my  little  girl  child.  I 
have  two  sisters  in  Alabama  and  myself  will 
take  care  of  the  child,  and  wiU  provide  for  it 
and  give  it  an  education  and  raise  it  in  the 
proper  manner;  that  is  where  I  propose  to 
carry  the  child  if  the  court  awards  her  to  me. 
That  place  where  my  child  is  now  is  no  home 
for  it.  I  never  did  mistreat  my  wife,  nor  de- 
aert  her  in  any  way.  I  have  always  treated  her 
in  a  kind  and  affectionate  manner. 

— Statement  by  editor. 

John  R.  Cooper  and  W,  O.  CJooper,  Jr., 
both  of  Macon,  for  plaintiff  In  error. 

O.  C.  Hancock,  of  Macon,  for  defendant  in 
error. 
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WATTS  V.  WATTS.     (No.  2265.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

Error  from  Superior  Court,  Bibb  County;  H. 
A.  Mathews,  Judge. 

Action  by  Mrs.  W.  T.  Watts  against  W.  T. 
Watts.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

See,  also,  106  S.  £!.  730. 

W.  O.  Cooper,  Jr.,  and  John  B.  Cooper,  both 
of  Macon,  for  plaintiff  in  error. 

O.  C.  Hancock,  of  Macon,  for  defendant  in 
error. 

ATKINSON,  J.  The  exception  is  to  a  judg- 
ment overruling  a  motion  for  a  new  trial,  in  an 
action  for  divorce  instituted  by  a  wife.  No 
complaint  is  made  of  any  error  of  law  commit- 
ted on  the  triaL  Though  conflicting,  the  evi- 
dence was  sufficient  to  authorise  a  verdict 'for 
the  plaintiff,  and  there  was  no  error  in  overrul- 
ing the  motion  for  new  trial. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GBOBGB,  J., 
absent. 


ATKINSON,  J.  In  an  action  for  divorce, 
instituted  by  a  wife,  there  was  an  issue  as 
to  the  custody  of  a  female  child,  eight  years 
of  age.  On  conflicting  evidence  the  Judge 
did  not  err  In  awarding  the  custody  of  the 
child  to  her  mother. 

Judgment  afiirmed. 

All  the  Justices  concur,  except  GQOBGE,  J., 
absent. 


(151  Ga.  325) 

LANE  V.  LANE.     (No.  2168.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

Error  from  Superior  Court,  Troup  County; 
J.  B.  Terrell,  Judge. 

Two  suits  by  J.  B.  Lane  against  Mrs.  S.  R. 
Lane  and  by  Mrs.  S.  R.  Lane  against  J.  E. 
Lane.  Judgment  awarding  alimony  and  the 
custody  of  a  child,  and  J.  E.  Lane  brings  error. 
Affirmed. 

Boyd  A.  Lowora,  of  La  Grange,  and  Hall  & 
Jones,  of  Newnan,  for  plaintiff  in  error. 

Harvey  Hill,  of  Atlanta,  and  M.  U.  Mooty 
and  Hatton  Lovejoy,  both  ot  La  Grange,  for 
defendant  in  error. 


FISH,  C.  J.  Pending  two  suits,  one  l^  the 
wife  against  her  husband  for  divorce,  alimony, 
and  the  custody  of  their  daughter  six  years  of 
age,  the  other  by  the  husband  against  the  wife 
for  divorce  and  the  custody  of  the  same  child, 
a  hearing  of  the  cases  was  had  before  the 
judge  as  to  the  questions  of  temporary  alimony 
and  the  custody  of  the  child.  Held  that,  un- 
der the  evidence  submitted,  the  judge  did  not 
err  in  awarding  the  custody  of  the  child  to 
the  mother,  and  allowing  the  sum  of  $75  per 
month  in  the  way  of  temporary  alimony  for 
the  maintenance  of  the  mother  and  child. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEOBGBt, 
J^  absenL 
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(26  Ga.  App.  427) 

DENSON  V.  STATE.     (No.  12029.) 

(Court  of  Ai^eals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(Sylldbut  hy  Editorial  Staff,) 

Laroeny  <9=»64(6)->Evidenoe  held  to  explain 
possession,  so  as  to  prevent  oonvlotlon  on 
proof  of  rooent  possession. 

On  trial  for  larceny  of  lumber  claimed  to 
have  been  blown  from  the  prosecuting  witness' 
billboard  on  a  vacant  lot,  evidence  concerning 
defendant's  claim  that  he  purchased  the  lum- 
ber from  people  giving  a  show  on  the  vacant 
lot  held  to  fully  explain  his  possession,  and 
prevent  a  conviction  on  proof  of  recent  pos- 
session alone. 

Error  from  City  Ck>iirt  of  Macon;  F. 
Holmes  Johnson,  Judge. 

Jackson  Denson  was  conyicted  of  siniple 
larceny,  and  he  brings  error.    Reversed. 

The  property  claimed  to  have  been  stolen 
consisted  of  molding  and  other  lumber  claim- 
ed to  have  been  blown  ftom  defendant's  bill- 
board on  a  vacant  lot  adjoining  defendant's 
lot  during  a  storm,  and  to  have  been  subse- 
quently found  under  defendant's  house.  The 
prosecuting  witness  testified  that  defendant 
told  him  he  purchased  part  of  the  lumber 
from  people  who  gave  a  show  on  the  vacant 
lot,  and  that  the  show  people  gave  him  some 
of  it  for  services;  that  the  lumber  was  not 
concealed  from  public  view,  and  that  the 
molding  was  red  and  green  in  color.  Anoth- 
er witness  for  the  state  testified  to  seeing 
the  molding  and  telling  defendant  that  it  be- 
longed to  the  prosecuting  witness,  and  that 
defendant  said  he  bought  it  from  the  show 
people. 

Priscilla  Pearce  testified  for  defendant 
that  she  saw  green  lumber  under  the  house 
before  the  storm,  and  that  it  was  plainly  ex- 
posed to  public  view.  Joe  Ck>ates  testified 
that  before  the  storm  he  saw  lumber  under 
defendant's  house,  part  of  which  was  green, 
and  that  defendant  told  him  he  bought  part 
of  it  from  the  show  people,  and  they  gave 
him  some  of  it  for  favors  he  had  done  for 
them.  Jesse  Fredick  testified  that  before  the 
storm  he  saw  defendant,  and  one  of  the  show- 
men standing  in  front  of  a  pile  of  lumber, 
and  that  he  saw  defendant  give  the  show 
man  some  money ;  that  he  stopped  and  look- 
ed at  the  lumber,  and  that  some  was  red  and 
some  green. 

Defendant  in  his  statement  said  that  he 
did  the  show  people  certain  favors,  and  that 
after  the  show  one  of  the  show  employes  sold 
him  a  pile  of  lumber  for  $1  and  gave  him 
another  pile;  that  when  the  prosecuting  wit- 
ness' employes  claimed  the  lumber  he  denied 
that  it  belonged  to  the  prosecuting  witness^ 
and  told  him  he  had  bought  it  from  the  show 
people;  and  that  he  put  the  lumber  under  his 


house,  and  It  was  plainly  exposed  to  public 
view. — Statement  by  editor. 

Clements  &  Clements  and  Jas.  L.  WImr 
berly,  all  of  Macon,  for  plaintiff  in  error. 

Roy  W.  Moore,  Sol.,  and  Harry  S.  Strozler» 
both  of  Macon,  for  the  State. 

LUKE,  J.  The  conviction  in  this  case  de- 
pended wholly  upon  proof  of  the  recent  pos- 
session by  the  defendant  of  the  property  al- 
leged to  have  been  stolen,  and,  this  possession 
having  been  fully  explained,  the  eyldcnce 
did  not  authorize  the  verdict,  and  the  court 
erred  in  overruling  the  motion  for  a  new 
trial.  Brooks  y.  State,  21  6a.  App.  661,  94 
B.  E.  810,  and  cases  cited. 

Judgment  reversed. 

BROYLBS,  a  J.,  and  BLOODWORTH,  J^ 
concur. 


(26  Ga.  App.  431) 
HOWARD  V.  STATE.     (No.  12043.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8»  1921.) 

(ByXlahw  hy  Editorial  (ftalf.) 

Criminal  law  <9=»595(i)— No  abasa  of  ilisoro* 
tioa  In  refusing  oontinuanoo. 
In  a  prosecution  for  assault  with  intent  to 
murder,  held,  that  court  did  not  abuse  its  dis- 
cretion in  refusing  to  continue  the  ease  on  ac- 
count of  absent  witnesses  who  would  testify 
that  prosecuting  witness  was  chasing  defend- 
ant with  a  raaor  at  the  time,  when  defendant 
procured  a  pistol  and  fired  the  shot. 

Error  from  Superior  Ck)urt,  Appling  Coun- 
ty;  J.  P.  Highsmith,  Judge. 

Hattie  Howard  was  convicted  of  assault 
to  murder  and  brings  error.    Affirmed. 

The  motion  to  continue  the  case  referred 
to  in  the  opinion  was  as  follows: 

Now,  comes  the  defendant,  Hattie  Howard,  in 
the  above-stated  case  at  the  call  of  same  and 
moves  the  court  to  continue  said  case  for  this 
term  of  court,  and  for  grounds  of  said  motion 
states  the  following  facts: 

This  defendant  shows  that  she  was  indicted  at 
this  term  of  court,  which  court  convened  on 
April  12,  1920,  and  this  defendant  was  indict- 
ed on  the  12th  day  of  April,  1920,  for  the  of- 
fense of  assault  to  murder  one  Lucile  Pierce, 
being  charged  with  shooting  at  her  with  a  pis- 
tol and  gun  and  hitting  her,  and  it  being 
charged  that  same  was  done  without  justifica- 
tion. This  defendant  further  shows  that  this 
shooting  occurred  on  the  ''turpentine  quarters" 
of  the  i?arrency  Turpentine  Company,  Surren- 
cy,  Ga.,  and  at  the  time  the  shooting  was  done 
there  were  present  lillie  Bell  Norwood  and 
Estelle  Walker,  both  of  whom  reside  at  Surren- 
cy,  Ga.,  both  of  whom  were  within  30  feet  of 
this  defendant  at  the  time  the  shooting  was 
done,  and  aflSant  further  on  oath  says  that  since 
she  has  been  indicted  for  said  offense  that  she 
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has  bad  Issued  by  the  derk  of  this  court  on 
the  13th  day  of  April,  1920,  subpisnas  for  said 
two  named  persons  above,  to  wit,  Ldllie  May 
Norwood  and  Estelle  Walker,  and  this  de- 
fendant shows  that  they  were  present  from  the 
time  the  altercation  started  between  this  de- 
fendant and  the  said  Lncile  Pierce  until  the 
same  was  ended  and  woand  np  and  saw  the 
entire  happenini^  at  said  fight.  This  defendant 
fartiier  shows  that  these  parties  live  in  this 
county,  and  just  as  soon  as  this  defendant  found 
she  was  indicted  as  stated  aforesaid  she  pro- 
cured sabpcenas  and  had  them  placed  in  the 
hands  of  the  sheriff  of  this  court  to  summon 
said  witnesses.  This  defendant  further  shows 
that  these  two  witnesses  will  swear  that  at 
the  time  the  shooting  was  done  by  this  defend- 
ant that  Lucile  Pierce,  the  woman  who  was 
shot  by  this  defendant,  had  a  razor  in  hand 
and  was  after  this  defendant,  chasing  this  de- 
fendant with  her  razor  and  undertaking  to  take 
the  life  of  this  defendant,  and  this  defendant 
procured  a  pistol  from  Bstelle  Walker  and 
fired  the  ^ot  at  the  said  Lucile  Pierce,  and 
did  it  after  she  had  been  running  this  defendant 
for  some  time  with  the  razor,  and  these  wit- 
nesses win  swear  these  facts,  and  will  swear 
to  seeing  the  razor,  and  the  party  heretofore 
named  started  after  this  defendant  with  said 
razor,  and  this  defendant  further  shows  that 
she  has  no  other  witness  that  was  present  at 
aaid  time  or  who  knows  the  facts  about  the 
case  that  she  can  summons  to  prove  same,  ex- 
cept the  two  witnesses  named  above,  and  this 
defendant  does  not  make  this  motion  for  the 
purpose  of  delay  only,  but  same  is  made  for 
the  purpose  of  procuring  the  testimony  of  these 
witnesses,  and  this  defendant  expects  to  have 
said  witnesses  present  at  the  next  term  of  this 
court,  and  these  witnesses  have  not  left  the 
county  or  place  where  they  were  by  the  consent 
or  procurement  of  this  defendant,  and  this  de- 
fendant has  not  agreed  for  one  or  either  of 
them  to  remain  away  from  court,  and  defendant 
expects  to  be  ready  for  the  trial  of  this  case  at 
the  next  term  of  this  court.  This  defendant 
expects  to  further  prove  by  the  above-named 
witnesses  that  she  did  not  start  the  trouble 
between  herself  and  the  victim  of  the  shooting, 
hi^t  expects  to  prove  by  said  witnesses  that  this 
party,  this  defendant,  shot  without  cause  or 
provocation,  drew  her  razor  and  began  cursing 
this  defendant  and  took  after  this  defendant 
with  same,  and  it  was  the  only  method  this  de- 
fendant had  of  stopping  said  party  chasing  her, 
and  which  facts  this  defendant  expects  to  show 
by  said  witnesses  heretofore  named.  This 
defendant  expects  to  show  further  that  the 
witnesses  that  are  subpo&naed  by  the  state,  to 
wit,  Julia  Williams  and  Maggie  Rogers,  were 
not  present  at  the  time  the  shooting  occurred, 
nor  were  they  close  enough  to  see  how  the  dis- 
turbance started,  nor  do  they  know  any  of  the 
facts  connected  with  said  shooting,  and  this  de- 
fendant is  informed  that  said  witnesses  for  the 
state  will  swear  that  they  were  present,  and 
that  the  said  I/ucile  Pierce  was  not  chasing 
this  defendant  at  the  time  the  shooting  was 
done  by  this  defendant,  and  this  defendant 
shows  that  she  can  disprove  what  they  will 
swear  aiong  this  line,  if  they  should  so  swear  as 
this  defendant  is  informed  they  will  swear,  and 
this  defendant  can  at  least,  whether  they  swear 
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or  not,  show  that  she  acted  absolutely  in  de- 
fense of  herself  and  person  at  the  time  she 
fired  the  shot  and  hit  the  alleged  victim  in  said 
indictment,  and  this  motion  is  made  for  the 
purpose  of  getting  the  evidence  and  testimony 
of  these  two  witnesses  for  the  consideration 
of  the  jury  and  on  the  trial  of  this  case. 

This  defendant  shows  that  immediately  aft- 
er she  found  out  that  a  bill  of  indictment  was 
returned  against  this  defendant  that  she  delay- 
ed no  time  in  trying  to  procure  the  attend- 
ance of  said  witnesses  by  having  them  served 
to  attend  as  witnesses  at  this  term  of  court  to 
testify  for  this  defendant  This  defendant 
further  shows  that  every  fact  stated  in  this  mo- 
tion with  reference  ito  what  the  witnesses 
sought  to  be  summoned  will  swear  is  true,  and 
this  defendant  states  that  each  of  the  witnesses 
named  as  stated  will  swear  what  this  defendant 
has  stated  herein  they  will  swear,  and  this  de- 
fendant makes  this  motion  for  a  continuance  in 
good  faith,  believing  that  she  will  be  acquitted 
if  she  can  get  these  witnesses  she  seeks  to  get. 

— Statement  by  editor. 

J.  6.  Moore  and  H.  L.  Williams,  both  of 
Bazley,  for  plaintiff  In  error. 

Alvin  V.  Sellers,  Sol.  Gen.,  of  Baxley,  for 
the  State. 

BU)0DWORTH,  J.  Under  all  the  facts 
shown  on  the  motion  to  continue  this  case, 
we  cannot  say  that  the  trial  judge  abused 
his  discretion  in  refusing  to  continue  the 
case.  The  verdict  has  the  approval  of  the 
trial  judge,  is  supported  by  the  evidence,  and 
must  be  afiirmed. 

BROYLES,  O.  J.,  and  LUKE,  X,  concur. 


(26  Ga.  App.  421> 
ALFORD  V.  STATE.     (Ne.  12002.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(8yllahu9  &y  mUorial  Btaff.) 

i.  Master  and  servant  ^=»67 — Burden  of  proof 
on  prosecution  under  labor  contrast  act. 

In  a  prosecution  under  the  labor  contract 
act  (Pen.  Code  1910,  §§  715,  716),  the  burden 
of  proof  is  on  the  state  to  show  affirmatively 
that  accused  failed  to  perform  the  services  con- 
tracted for,  or  failed  to  return  the  money  ad- 
vanced on  the  strength  of  the  contract,  "with- 
out good  and  sufficient  cause." 

2.  Master  and  servant  ^==>67— Evidence  Insuffi- 
cient to  show  violation  of  labor  contract  act. 

In  prosecution  under  labor  contract  act 
(Pen.  Code  1910,  §§  715,  716),  evidence  held  in- 
sufficient to  show  that  laborer  receiving  an  ad- 
vance of  $1  failed  to  carry  out  contract  or  re- 
turn of  the  $1  without  *'good  and  sufficient 
cause. 


»i 


Error  from  City  Court  of  Leesburg;    W. 
Q.  Martin,  Judge. 
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Nig  Alford  was  convicted  of  cbeating  and 
swindling,  and  he  brings  error.     Reversed. 

J.  R  Matthews,  employer  and  prosecutor, 
testified,  in  effect,  that  he  hired  accused  un- 
der a  contract  for  a  year's  services  and  ad- 
vanced him  $1  on  faith  of  the  contract,  and 
accused  did  not  perform  any  part  of  the 
contract  or  return  the  $1,  and  that  he  gave 
accused  no  cause  to  fall  to  carry  out  his 
contract,  but  that  prosecutor  did  not  know 
positively  that  accused  was  not  sick  or  In 
jail.  Prosecutor  also  testified  that  the  first 
time  he  saw  accused  he  did  not  demand  the 
return  of  the  ^1,  but  did  demand  that  he  pay 
him  $140,  which  accused  owed  him. — State- 
ment by  editor. 

Zach  Chllders,  of  Amerlcus,  for  plaintiff 
in  error. 

B.  L.  Forrester,  Sol.,  of  Leesburg,  for  the 
State. 

BROYLES,  a  J.  [1,  2]  In  a  prosecution 
under  sections  715,  716,  of  the  Penal  Code  of 
1910  (known  as  the  "labor  contract  act"),  the 
burden  Is  upon  the  state  to  show  affirmative- 
ly that  the  accused  failed  to  perform  the 
services  contracted  for,  or  failed  to  return 
the  money  advanced  on  the  strength  of  the 
contract,  "without  good  and  sufficient  cause." 
AUen  V.  State,  22  Ga.  App.  274,  95  S.  E.  872, 
and  authorities  cited.  Under  this  ruling  the 
state  In  the  instant  case  did  not  carry  this 
burden^  and  the  court  erred  In  overruling  the 
defendant's  motion  for  a  new  trial. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  App.  465) 

MORRISON  V.  ALEXANDER.     (No.  1 1931.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

March  9,  1921.) 

(ByUabua  hy  Editorial  Staff,) 

1.  Trial  ^=s»l70  •«  Verdiot  property  directed 
when  demanded  as  matter  of  law. 

It  was  not  error  to  direct  a  verdict  against 
defendant  where  the  verdict  directed  was  de- 
manded as  a  matter  of  law. 

2.  Banks  and  lianking  ^=s>77(6)— in  action  by 
receiver  on  note  pleas  held  property  atrtcfcen. 

In  an  action  by  the  receiver  of  a  bank  on 
notes,  amended  pleas  alleging  that  defendant 
was  held  liable  to  a  third  party  on  an  accom- 
modation note  executed  to  the  bank  and  had 
paid  the  judgment  and  become  subrogated  to 
the  judgment  creaitor  s  rights  and  was  entitled 
to  set  off  the  amount  paid  on  the  judgment,  and 
that  one  of  the  notes  had  been  settled  subse- 
quent to  the  filing  of  the  original  plea  in  bank- 
ruptcy proceedings  against  a  tliird  party,  held 
properly  stricken. 


3.  Evidence  ^=»457  —  Permitting  witnees  not 
making  notation  on  note  to  explain  abbrevia- 
tion held  not  error. 

Where  a  note  held  by  a  bank  bore  the  no- 
tation, "Cr.  by  cash  $8,781.20,  note  ex.  for 
$3,120.00,  interest  $120,"  it  was  not  error  to 
permit  a  witness  to  testify  that  *'ex."  meant 
exchange,  though  he  did  not  make  the  nota- 
tion. 

4.  Bills  and  notes  #=s>497(l)— Proof  under  plea 
denying  plaintiff's  ownership  of  note  payable 
to  It  held  not  to  overcome  presumption. 

In  an  action  by  the  receiver  of  a  bank  on  a 
note  payable  to  the  bank,  where  there  was  no 
allegation  or  proof  of  fraud  in  the  procurement 
of  the  note,  and  nothing  alleged  or  proved  nega- 
tiving the  presumption  that  plaintiff  was  a  bona 
fide  holder  and  owner,  a  plea  denying  plaintifiTs 
ownership  was  not  sustained  in  view  of  Oiv. 
Code  1910,  ii  4288  and  4290. 

« 

5.  Banks  and  banking  <e=»77(6)— Plea  denying 
plaintiff's  ownership  should  be  stricken  un* 
less  necessary. 

Under  CJiv.  Code  1910,  S  4290,  providing 
that  the  title  of  the  holder  of  a  note  cannot 
be  inquired  into  unless  necessary  for  defend- 
ant's protection  or  to  let  in  the  defense  which 
he  seeks  to  make,  where,  in  an  action  by  the 
receiver  of  a  bank  on  a  note  payable  to  the 
bank,  its  execution  is  admitted,  a  plea  denying 
that  it  was  the  holder  or  owner  should  he 
stricken  on  demurrer  where  such  inquiry  is  not 
necessary. 

Error  from  City  CJourt  of  Richmond  Coun- 
ty;  J.  C.  C.  Black,  Jr.,  Judge. 

Action  by  Irvln  Alexander,  recover  of  the 
Iri^h-American  Bank,  against  H.  C.  Morri- 
son. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

The  first  assignment  of  error  complained 
of  the  direction  of  the  verdict 

The  second  and  third  assignments  com- 
plained of  the  striking  of  amended  pleas  A 
and  D.  Amended  plea  A  alleged  that  In  a 
suit  by  the  Citizens'  &  Southern  Bank  defend- 
ant was  held  liable  on  an  accommodation  note 
made  by  him  to  the  Irish-American  Bank  and 
had  paid  the  judgment  and  become  subrogat- 
ed to  the  rights  of  the  Citizens'  &  Southern 
Bank  against  the  Irish-American  Bank  and 
its  receiver  and  was  entitled  to  set  off  the 
amount  paid  on  such  judgment  It  also  al- 
leged that  the  note  had  been  settled  in  bank- 
ruptcy proceedings  of  the  Industrial  Lumber 
Company.  Plea  D  alleged  practically  the 
same  facts  concerning  a  suit  against  defend- 
ant on  the  accommodation  note  and  the  pay- 
ment of  the  judgment,  and  also  alleged  that 
subsequent  to  the  filing  of  the  original  plea 
the  note  was  claimed  by  the  lumber  company, 
and  defendant's  liability  was  settled,  the  re- 
ceiver or  his  attorney  being  present  and  con- 
senting to  the  settlement,  that  the  credit 
thereon  was  paid  by  the  lumber  company, 
and  not  by  defendant,  and  the  note  was  set- 
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tied  by  the  lumber  company's  trustee  in  bank- 
ruptcy. 

Assignment  4  complained  of  the  striking 
of  that  portion  of  defendant's  answer  where- 
in it  set  up  that  the  note  sued  on  was  not 
plalntlff*8  property. 

Assignment  6  complained  of  the  testimony 
of  one  Weinges.  A  note  In  evidence  bore  the 
notation:  "Cr.  by  cash  $3,781.80,  note  ex.  for 
$3,120,  Interest  $120."  Weinges,  who  appar- 
ently did  not  make  the  nojtation,  was  permit- 
ted to  testify  that  *'ez."  meant  exchange. 

Assignment  6  complained  of  the  refusal  of 
the  charge  mentioned  in  the  opinion. 

Assignments  7  and  8  complained  of  the 
refusal  to  submit  to  the  jury  issues  c(»ioem- 
Ing  the  collateral  security. — Statement  by  ed- 
itor. 

Wm.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error. 

Archibald  Blackshear,  of  Augusta,  for  de- 
fendant tn  error. 

LUKE,  J.  Alexander,  as  receiver  of  the 
Irish-American  Bank,  sued  Morrison  upon 
four  promissory  notes.  The  defendant  filed 
pleas  admitting  the  execution  of  the  notes, 
denying  the  Indebtedness  thereon  as  alleged, 
and  pleaded  partial  payment  He  pleaded 
further  that,  while  one  of  the  notes  sued  on 
was  payable  to  the  Irish-American  Bank,  It 
was  not  in  fact  the  property  of  the  Irish- 
American  Bank,  but  was  the  property  of  the 
Industrial  Lumber  Company,  and  further  that 
while  one  of  the  notes  was  payable  to  the 
Irish-American  Bank.  It  was  the  property  of 
the  Citizens'  &  Southern  Bank,  and  further 
that  one  of  the  notes  showed  that  collateral 
had  been  given  to  secure  It,  and  that  no  dil- 
igence was  used  by  the  plaintiff  to  collect  the 
collateral  pledged  to  secure  the  note  sued  on, 
and  that  he,  the  defendant,  was  damaged 
thereby  more  than  the  amount  sued  for.  The 
plea  was  amended  several  times,  and  some 
of  the  amendments  were  stricken  on  motion 
of  the  plaintiff,  and  in  some  instances  the  de- 
fendant yielded  to  the  court's  judgment  In 
striking  parts  of  the  plea  or  amendments,  by 
further  amending  to  meet  the  objections  urg- 
ed by  the  plaintiff.  The  defendant  having 
admitted  the  execution  of  the  notes  sued  on, 
and  having  admitted  that  he  had  received 
notice  claiming  attorney's  fees,  assumed  the 
burden  of  proof.  After  the  defendant  had 
concluded  his  evidence,  the  court,  upon  mo- 
tion of  the  plalDtiff,  directed  a  verdict  in  fa- 
vor of  the  plaintiff  for  a  part  of  the  sums 
sued  for.  The  defendant  excepts  to  this  judg- 
ment, as  well  as  to  the  rulings  of  the  court 
in  striking  certain  amendments  to  his  plea, 
til  allowing  certain  testimony.  In  not  sub- 
*  fitting  to  the  jury  certain  alleged  issues, 
ik.nd  in  refusing  a  certain  request  to  charge. 

[1-3]  Held:  It  was  not  error  for  the  court 
to  direct  the  verdict  complained  of  against 


the  defendant,  the  verdict  so  directed,  as 
matter  of  law,  having  been  demanded;  nor 
did  the  court  err  in  any  of  the  rulings  com- 
plained of  in  the  bill  of  exceptions. 

[4]  The  plea  by  which  the  defendant  sought 
to  deny  that  ownership  of  one  of  the  notes 
was  in  the  Irish- American  Bank  was  not  sus- 
tained by  proof  in  any  particular.  The  note 
was  made  payable  to  the  Irish-American 
Bank,  and  there  was  no  proof  of  any  fraud 
in  the  procurement  of  the  note;  neither  did 
the  plea  allege  fraud ;  there  was  nothing  al- 
leged nor  proven  which  negatived  the  pre- 
sumption that  the  plaintiff  was  the  bona  fide 
holder  and  owner  of  note.  See  Civil  Code 
1910,  {{  4288.  4290. 

[6]  In  addition  to  what  has  just  been  said, 
in  a  suit  like  the  present  one,  by  a  receiver 
of  a  bank,  suing  for  the  use  of  the  bank,  on 
a  promissory  note  payable  to  the  bank, 
wherein  the  execution  of  the  note  Is  admitted, 
a  plea  that  the  bank  was  not  the  holder  or 
owner  of  the  note  should  be  stricken  on  de- 
murrer, where  It  does  not  appear  that  inquiry 
as  to  ownership  of  the  note  was  necessary, 
etc.  See  Mayer  v.  Thomas,  97  Ga.  772,  25  S. 
E.  761.  We  have  carefully  examined  the 
record  in  the  instant  case,  and  the  judgment 
of  the  court  upon  each  of  the  questions  involv- 
ed was  correct  The  assignment  of  error  up- 
on the  refusal  of  the  court  to  charge  cannot 
be  considered,  as  it  does  not  appear  that  it 
was  presented  in  writing.  There  is  no  merit 
in  any  of  the  assignments  of  error. 

Judgment  affirmed. 

BROYLBS,  O.  X,  and  BLOODWORTH,  J., 
concur 


(26  Ga.  App.  562) 

BENTON  TRANSFER  CO.  v.  MARION  NAT. 
BANK.     (No.  M846.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  26, 1921.) 

(Syllahua  by  Editorial  Staff,) 

1.  Bills  and  notes  ^=s»330^lndorsemeiit  on  note 
held  a  sufficient  Indorsement  to  givo  holder 
rights  of  bona  fide  holder. 

The  words,  "For  value  received  we  hereby 
assign,  transfer,  and  set  over  to  the  M.  Bank 
all  our  rights,  title,  and  interest  in  and  to  the 
within  note  and  in  and  to  the  said  «  «  « 
trucks  for  which  this  note  was  executed,"  writ- 
ten on  the  back  of  a  promissory  note  and  sign- 
ed by  the  payee,  was  a  sufficient  indorsement  to 
give  the  transferee  the  rights  of  a  bona  fide 
holder. 

2.  Bills  and  notes  ^=»369— Claim  against  payee 
for  breach  of  agreement  In  contract  of  sale 
not  available  against  bona  fidei  holder. 

Under  Civ.  Code  1910,  |  4286,  relative  to 
the  rights  of  bona  fide  holders  of  promissory 
notes,  it  was  not  a  defense  to  an  action  by  a 
bona  fide  holder  that  the  payee  in  selling  a 
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motortruck  to  the  maker  agreed  to  maintain  a 
aervice  station  and  service  track  in  the  maker's 
city  and  had  broken  such  agreement,  especially 
where  the  defense  was  not  connected  with  the 
transaction  out  of  which  the  note  grew. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Jud^. 

Action  by  the  Marlon  National  Bank 
against  the  Benton  Transfer  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  action  was  on  a  promissory  note  exe- 
cuted by  defendant  to  the  Indiana  Truck  Cor- 
poration September  10,  1917,  and,  before  ma- 
turity, transferred  to  plaintiff  for  value  by 
the  form  of  indorsement  quoted  in  the  opin- 
ion. The  answer  alleged  that  this  was  a 
mere  assignment,  and  that  plaintiff  took  the 
note  subject  to  all  defenses  and  equities  to 
which  It  was  subject  in  the  hands  of  the 
payee,  that  the  truck  corporation  sold  plain- 
tiff a  truck  on  October  17,  1916,  and  agreed 
in  the  contract  to  maintain  a  service  station 
and  service  truck  in  Savannah  during  the 
life  of  the  truck  sold,  that  it  failed  to  do  so, 
that  such  failure  deprived  plaintiff  of  the 
use  of  its  trucks  purchased  from  the  truck 
corporation  for  73  days  at  different  times, 
and  that  the  reasonable  market  value  of  the 
use  of  the  trucks  was  $20  a  day. — Statement 
by  editor. 

Saussy  A  Saussy,  of  Savannah,  tor  plain- 
tiff in  error. 

Jacob  Gazan,  of  Savannah,  for  defendant 
In  error. 

HILL»  J.  [1]  The  words,  "For  value  re- 
ceived we  hereby  assign,  transfer,  and  set 
over  to  the  Marion  National  Bank  all  our 
rights,  title,  a:nd  interest  in  and  to  the  with- 
in note  and  in  and  to  the  said  Indiana  mo- 
tortrucks, for  which  this  note  was  executed," 
written  on  the  back  of  a  promissory  note 
and  signed  by  the  payee,  is  an  indorsement  of 
the  note.  Yanzant,  Jones  &  Co.  v.  Arnold 
et  al.,  31  Ga.  210  (2);  Baldwin  Fertilizer  Co. 
V.  Carmichael,  116  Ga.  762,  42  S.  E.  1002; 
Hendriz  v.  Bauhard  Bros.,  138  Ga.  473,  75 
8.  E.  588,  43  L.  R.  A.  (N.  S.)  1028,  Ann.  Cas. 
1913D,  688. 

[2]  2.  The  defenses  attempted  to  be  set 
up  not  coming  within  any  of  the  provisions 
of  section  4286  of  the  Civil  Code  of  1910,  the 
trial  court  did  not  err  in  striking  them  and 
in  directing  a  verdict  for  the  plaintiff,  es- 
pecially in  view  of  the  fact  that  in  this  case 
the  pleadings  showed  that  the  defense  re- 
lied upon  was  in  no  wise  connected  with  the 
transaction  out  of  which  grew  the  note  sued 
on. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J., 
concur. 


(26  Ga.  App.  438) 

ELBERTON  &  E.  R.CO.  v.  NEWSOM. 
(Ne.  11724.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  lU' 

March  9,  1921.) 

(8yllahu$  hf  Editorial  BUf.) 

i.  Appeal  and  error  <S=>7I9(I)— Error  mast  be 
assignetf  on  exceptions  pendente  ilte. 

Exceptions  pendente  lite  cannot  be  consid- 
ered, unless  error  is  assigned  thereon  either  in 
the  main  bill  of  exceptions  or  in  the  Supreme 
Court  by  counsel  for  plaintiff  in  error  before 
the  argument  begins. 

2.  Master  and  servant  «=>29l<6)  •*  Pleadings 
held  not  to  anthorize  oharge  en  duty  to  seleet 
servants. 

Pleadings,  in  an  action  by  a  servant  for 
personal  injuries,  liel^  not  to  authorize  a  charge 
that  "the  master  is  bound  to  exercise  ordinary 
care  in  the  selection  of  servants,  and  not  to 
retain  them  after  knowledge  of  incompeteney." 

3.  Trial  ^=»I94(20)— Instruction  as  to  duty  of 
Jurors,  where  defendant  rehutted  presump- 
tion of  nogllgeneev  erroneous. 

In  servant's  action  for  injuries,  it  was  er- 
ror to  charge  that  if  defendant  rebutted  the 
presumption  of  negligence,  "then  it  would  be 
left  entirely  to  the  minds  and  consciences  of 
enlightened  jurors  as  to  whether  or  not  the 
plaintiff  would  be  entitled  to  recover  in  any 
amount  in  this  case.** 

4.  Damaoee  ^ss»2ld<8)^Att  Inotrnotion  In  per- 
sonal injury  ease  as  to  a  method  of  arriving  at 
preoont  cash  value  of  loot  earning  eapaoMy 
held  erroneous  and  confusing. 

In  action  for  personal  injury,  a  charge  as 
to  the  method  of  arriving  at  the  present  cash 
value  of  the  recovery  for  lost  earning  capacity 
held  erroneous  and  confusing. 

Error  from  City  Court  of  Washington; 
C  E.  Sutton,  Judge. 

Action  by  J.  N.  Newsom  against  the  BUber^ 
ton  &  E^astem  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Reversed. 

The  petition  alleged  as  follows: 

"Third.  That  about  7  o'clock  a.  m.  of  said 
date  petitioner  was  ordered  by  defendant  to 
make  a  trip  of  inspection  over  defendant's  rail- 
road on  a  motorcar  to  safeguard  ac  east-bound 
passenger  train,  because  the  track  was  danger- 
ous and  defective;  the  roadbed  being  new,  wet, 
and  insufficient  to  safely  carry  the  trains  oper- 
ated over  it  at  that  time. 

"Fourth.  That  petitioner  responded  to  the 
orders  of  defendant,  but  objected  to  making 
said  trip  over  said  railroad  in  its  dangerous 
condition,  but  got  up  a  crew  of  five  men  and 
the  only  motorcar  available,  which  appeared  to 
be  in  good  and  safe  condition,  but  when  peti- 
tioner had  gone  about  6  miles  from  Washing- 
ton, and  while  he  was  still  in  Wilkes  county  and 
was  traveling  at  the  rate  of  about  8  or  10 
miles  an  hour,  said  motorcar  mounted  the  rail 
to  the  left,  left  the  railroad  track,  and  came  to 
a  sudden  stop,  and  threw  petitioner  in  front  of 
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the  car  between  the  rafle  on  the  ties,  with  sev- 
eral of  the  laborers  on  top  of  him.    *    •    * 

"Fifth.  That  defendant  was  negligent  in  nu- 
merous and  divers  ways  which  contributed  to 
the  injury  of  petitioner,  and  especially  negligent 
because  it  furnished  petitioner  with  a  defec- 
tiye  and  broken  motorcar  to  be  used  in  going 
over  its  railroad.    ♦    ♦    • 

"Sixth.  That  defendant,  through  its  agents 
and  servants,  had  removed  from  said  motorcar 
a  set  of  good  wheels,  axle,  and  equipment,  and 
put  in  their  place  the  d^ective  wheels,  axle, 
and  equipment  as  aforesaid,  and  had  left  said 
motorcar  on  one  of  its  tracks  as  if  in  good  con- 
dition and  ready  for  use,  and  said  defective  con- 
dition of  said  motorcar  was  so  obscure  that 
petitioner  could  not  discover  the  defects;  and 
there  was  no  duty  of  inspection  of  said  motor- 
car upon  petitioner,  and  the  first  knowledge  he 
had  of  its  defective  condition  and  its  insuffi- 
cieocy  for  use  was  when  said  motorcar  left  the 
railroad  track  and  threw  him  between  the  rails 
on  the  cross-ties  and  rails,  and  injured  and 
damaged  him  as  herein  shown. 

"Seventh.  That  defendant  was  negligent:  (d) 
Because  said  motorcar  was  set  up  on  a  track 
in  position  to  be  operated  while  it  had  under  it 
a  defective  wheel,  spindle,  and  axle,  and  allow- 
ed to  be  used  with  several  rollers  lost  or  re- 
moved from  the  Journal  of  said  car,  whidi  was 
a  latent  defect  known  to  defendant,  or  which 
should  have  been  known  to  defendant  by  in- 
spection, but  which  was  unknown  to  petition- 
er, and  there  was  no  duty  upon  petitioner  to 
know  of  said  latent  defect.'* 


(106  S.B.) 

t^rmine  the  wages  or  earning  capacity  of  the 
plaintiif  in  the  case,  then  you  would  multiply 
the  number  of  years  of  the  plaintiffs  expectan- 
cy by  his  earning  capacity,  using  any  method 
suitable  to  yourselves,  and  figuring  on  a  basis 
of  7  per  cent  interest,  and  in  this  manner  you 
would  arrive  at  a  lump  sum,  which  would  be 
the  item  of  damages  caused  by  the  lost  earning 
capacity,  past,  present,  and  future." 

"In  any  event,  gentlemen  of  the  Jury,  you  will 
not  reach  separate  items  of  damages,  but  you 
will  take  into  consideration  the  previous  item 
of  pain  and  suffering,  present,  past,  and  fu- 
ture, and  combine  the  two  items,  and  in  the 
event  you  do  find  for  the  plaintiff,  combining 
your  computations  on  the  basis  of  7  per  cent, 
interest,  you  would  render  your  verdict  for  one 
lump  sum,  which  would  cover  the  entire  dam- 
ages in  the  case.'* 

"I  charge  yoa  that  In  computing  the  items 
of  damages  in  this  case,  past,  present,  and 
future  damages,  that  you  can  use  any  method 
practicable  to  yourselves,  figure  it  on  an  inter- 
est basis  of  7  per  cent.,  and  reduce  the  damages 
to  a  present  cash  value."— Statement  by  edi- 
tor. 

Calloway  &  Howard,  of  Augusta,  and  W. 
A.  Slaton,  of  Washington,  Qa.,  for  plaintiff 
in  error. 

Hill  ft  Adams,  of  Atlanta*  and  L.  D.  Mc- 
Gregor, of  Warrenton,  for  defendant  in 
error. 


Amendment  to  Petition. 

"Now  comes  J.  N.  Newsom,  plaintiff  in  above 
stated  case,  and  amends  his  petition  of  file  as 
follows: 

"(1)  Amending  the  third  paragraph  of  said 
petition  by  inserting  in  the  second  line  thereof, 
and  between  the  words  'defendant'  and  to,'  the 
following,  to  wit:  'Through  its  general  manag- 
er, C.  Ij.  Wickersham.' 

"(2^  Amending  paragraph  6  of  said  petition 
by  adding  to  the  end  of  the  first  line  thereof 
the  following,  to  wit:  'A.  0.  Ppunds,  one  of 
defendant's  track  foremen.' 

"(3)  Amending  paragraph  7(d)  of  said  petition 
by  inserting  in  the  second  line  thereof,  between 
the  words  'operator*  and  "while,'  the  following, 
to  wit:  'By  defendant  through  its  servants 
Mose  Ferrell,  Bollin  Willis,  Loyd  Jones,  Bosie 
Coleman,  and  Paul  McLendon.' " 

The  court  charged: 

**That  will  be  a  question  for  you  to  arrive  at, 
as  to  what  the  plaintiff's  expectancy  will  be, 
taking  into  consideration  his  age  and  manner 
of  living,  his  present  health,  his  increase  in 
wages  or  decrease  in  wages,  the  reduction  of 
his  earning  capacity,  or  any  other  matter  sat- 
isfactory to  yourselves,  takiug  iuto  cousidera- 
tion  these  rules  of  law  which  I  have  given  you 
in  charge  and  the  evidence  given  you  as  to 
whether  his  wages  might  be  increased  by  his 
increased  ability,  in  determining  what  the  plain- 
tiff's loss  under  this  item  of  damages  would  be- 
that  is,  lost  earning  capacity,  past,  present,  and 
future." 

"When  you  arrive  at  the  number  of  years 
he  would  be  entitled  to  live,  and  when  you  de- 

106  S.il-^7 


LUKS,  J.  [11  1.  Exceptions  pendente  lite 
cannot  be  considered  unless  error  is  assign- 
ed thereoo,  either  in  the  main  bill  of  excep- 
tions or  in  tbis  court  by  counsel  for  plaintiff 
in  error,  before  the  argument  begins.  In 
the  Instant  case,  there  is  no  assignment  of 
error  on  the  exceptions  pendente  lite.  The 
ruling  complained  of,  having  been  made 
some  several  months  before  the  bill  of  ex- 
ceptions was  presented,  cannot  be  consider- 
ed. See  Shaw  v.  Jones  Newton  &  Co.,  133 
Ga.  446.  66  S.  B.  240;  Ponder  v.  State,  25 
Ga.  App.  768,  105  S.  E.  318. 

[2]  2.  Neither  the  pleadings  nor  the  evi- 
dence raised  an  issue  which  would  authorize 
the  charge  (complained  of  in  ground  2  of  the 
Amendment  to  the  motion  for  a  new  trial) 
that— 

"The  master  is  bound  to  exercise  ordinary 
care  in  the  selection  of  servants,  and  not  to  re- 
tain them  after  knowledge  of  incompetency." 

[3]  3.  It  was  error  to  charge  the  Jury 
that— 

If  the  defendant  rebutted  the  presumption  of 
negligence,  "then  it  would  be  left  entirely  to 
the  minds  and  consciences  of  enlightened  Jurors 
as  to  whether  or  not  the  plaintiff  would  be  en- 
titied  to  recover  in  any  amount  in  this  case." 

[4]  4.  The  charge  of  the  court,  as  com- 
plained of,  upon  the  measure  of  damages, 
was  erroneous;  and  in  the  court's  effort  to 
correct  the  erroneous  charge  the  Jury  was 
still  left  confused  as  to  the  method  of  arrlr* 
ing  at  the  present  cash  value  of  hla  recovery^ 
if  he  was  entitled  to  recover. 
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5.  There  were  many  inaccaracies  In  the 
diarge  of  the  court  which  are  not  here 
dealt  with,  but  they  are  such  Inaccuracies 
as  will  not  likely  recur  upon  another  trial  of 
the  case.  It  was  error  to  overrule  the  mo- 
tion for  a  new  trial. 

Judgment  reversed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Oa.  App.  494) 

HARDWICK  V.  FIGGERS.    (No.  1 1765.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(ByllabuB  hy  Bdiioridl  Bialf.) 

1.  Municipal  corporations  ^=:»706( I)— Petition 
for  damages  from  horse  shying  at  oblect  per- 
mitted to  fall  In  street  held  not  demurrable. 

In  an  action  for  damages  to  plaintiffs  horse 
and  buggy,  alleged  to  have  been  caused  by  his 
horse  shying  at  a  bale  of  cotton  falling  from 
defendant's  dray,  and  plunging  into  the  side  of 
an  automobile,  petition  held  not  subject  to  gen- 
eral demurrer. 

2.  Municipal  corporations  ^=s»706(6)— In  action 
for  damages  from  fright  of  horse  at  bale  of 
cotton  left  In  street,  questions  held  for  Jury. 

Whether  defendant's  employee  was  negli- 
gent in  permitting  bales  of  cotton  to  fall  from 
his  dray  on  a  street,  or  in  permitting  them  to 
remain  there  an  undue  and  unreasonable  length 
of  time,  whether  such  bales  showing  white 
splotches  were  calculated  to  frighten  an  ordi- 
nary roadworthy  horse,  and  whether  such  neg- 
ligence constituted  the  proximate  cause  of  the 
borse  shying  and  running  into  an  automobile, 
were  questions  for  the  jury. 

3.  Negligence  ^=»59— Rule  as  to  proximate 
cause  stated. 

Where  a  wrongful  act  puts  other  forces  in 
operation,  resulting  in  injury  to  another,  which 
the  jury  may  be  authorized  to  say  were  the 
direct,  natural,  and  probable  consequences  of 
the  origmal  act  of  negligence,  the  wrongdoer 
can  b^  held  liable,  Imt  where  the  resultant  in- 
juries could  not  reasonably  be  foreseen  as 
natural,  reasonable,  and  probable  consequences, 
there  can  be  no  recovery. 

4.  Negligence  ^=s»li3(l)*Contrlbutory  negli- 
gence need  not  be  negatived. 

Ordinarily,  plaintiff's  contributory  negli- 
gence is  an  affirmative  defense,  of  which  de- 
fendant can  avail  himself  by  proper  proof,  but 
it  is  not  the  general  rule  that  one  seeking  to 
recover  for  another's  negligence  must,  by  his 
petition,  negative  lack  of  care  on  his  own  part. 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  Jake  Figgers  against  G.  E.  Hard- 
wick.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

The  petition  alleged  that  an  employee  of 
the  defendant  hauling  cotton  with  one  of  de- 


fendant's vehicles  allowed  three  htdes  to  fall 
in  the  street ;  that  the  bagging  of  one  of  them 
was  torn  so  as  to  show  a  white  splotch,  and 
formed  such  an  object  as  naturally  tended 
to  frighten  an  ordinary  roadworthy  horse 
that  petitioner  was  driving  along  such  street 
at  a  rate  of  speed  of  from  six  to  eight  miles 
an  hour,  on  the  right  side  of  the  street;  that 
his  horse  was  an  ordinary  roadworthy  horse 
with  normal  proclivities;  that  it  suddenly 
shied  from  such  cotton  and  plunged  into  an 
automobile.  Injuring  the  horse  and  breaking 
the  buggy.  It  sought  to  recover  the  cost  of 
repairing  the  buggy,  the  amount  paid  a  veter- 
inarian for  treating  the  horse,  and  the  loss  of 
the  reasonable  hire  of  the  horse.  It  alleged 
that  defendant  was  negligent  in  not  tying  or 
bracing  the  cotton  so  that  it  would  n.ot  fall 
from  the  dray,  in  overloading  the  dray  so 
that  it  would  fall  off,  and  not  keeping  a  look- 
out to  prevent  it  froQi  falling  and  rei^ace  it 
after  falling,  in  allowing  the  cotton  to  re- 
main on  the  street,  in  not  removing  it,  in  per- 
mitting it  to  remain  when  of  such  a  nature 
as  to  frighten  horses,  and  in  placing  no  light 
on  the  cotton. 

Hug^  M.  Gannon  and  Lee  Gotten,  both  of 
Savannah,  for  plaintiff  in  error. 

H.  Mercer  Jordan  and  David  S.  Atkinson, 
both  of  Savannah,  for  defendant  in  error. 

JENKINS,  P.  J.  [1,2]  1.  The  petition 
was  not  subject  to  general  demurrer.  Wheth- 
er the  defendant  was  negligent  in  permitting 
the  bales  of  cotton  to  fall  from  the  dray  up- 
on the  city  streets,  whether  he  was  negligent 
in  permitting  them  to  there  remain  for  an 
undue  and  unreasonable  length  of  time, 
whether  such  bales  of  cotton,  showing  the 
white  sample  splotches,  when  left  at  nigjit 
in  such  an  unusual  place,  were  calculated  to 
frighten  an  ordinary  roadworthy  horse,  were 
all  questions  of  fact,  which  were  properly 
left  to  the  determination  of  the  jury.  In  like 
manner,  under  the  allegations  of  the  petition, 
it  was  for  the  jury  to  say  whether  the  neg- 
ligence of  the  defendant,  if  It  was  negligence, 
constituted  the  proximate  cause  of  the  nma- 
way  and  injury.    Central  of  Ga.  Ry.  Co.  v. 

Hartley,  25  Ga.  App. ,  103  8.  E.  269  (1);  Ga 

Ry.  &  Power  Co.  v.  Ryan,  24  Ga.  App.  288  (1), 
100  S.  E.  713.  "The  most  generally  accepted 
theory  of  causation  *  *  *  is  that  of  natural 
and  probable  consequences."  Mayor  &  Coun- 
cil of  Macon  y.  Dykes,  103  Ga.  847,  848,  81 
S.  E.  443. 

[3]  Thus,  where  a  wrongful  act  puts  other 
forces  in  operation,  resulting  in  injury  to 
another,  which  the  jury  might  be  authorized 
to  say  were  the  direct,  natural,  and  probable 
consequences  of  the  original  act  of  negli- 
gence, the  wrongdoer  can  be  held  liable  on 
the  theory  of  his  responsibility  for  the  first 
efficient  cause.  Where,  however,  as  in  the 
case  Just  cited,  the  resultant  injuries  could 
not  reasonably  be  foreseen  as  the  natural* 
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reasonable,  and  probable  consequences  of  the 
original  wrongful  act,  there  can  be  no  re- 
covery. 

[4]  2.  Ordinarily,  contributory  negligence 
on  the  part  of  the  plaintiff  is  an  affirmative 
defense  of  which  the  defendant  can  avail 
himself  by  proper  proof;  but  it  la  not  the 
general  rule  that  one  who  seeks  to  recover 
for  the  negligence  of  another  is  required  to 
negative,  by  his  petition,  such  lack  of  care  on 
his  own  part.  Great  Cosmopolitan  Shows  v. 
Petty,  7  Ga.  App.  236.  237,  66  S.  B.  624 ;  Fish- 
er Motor  Car  Co.  v.  Seymour  &  Allen,  9  Ga, 
App.  465  (1),  71  S.  B.  764. 

3.  The  verdict  was  authorized  by  the  evi- 
dence. 

Judgment  affirmed. 

STEPHBNS  and  HILL,  JX,  concur. 


(26  Ga.  App.  429) 

DEVEREAUX  V.  STATE.     (No.   12030.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

fSyllahus  hy  Editorial  Staff.) 

1.  Criminal  law  ^s>l  1 29(6)— Error  aa  to  ex- 
oeptions  pendente  lite  must  be  assigned  in 
main  Mil  of  exooptlons  on  exceptions  pendente 
lite. 

Before  exceptions  pendente  lite  can  be  con- 
sidered by  the  appellate  court,  error  must  have 
been  originally  assigned  in  the  main  bill  of  ex- 
ceptions on  the  exceptions  pendente  lite,  and 
not  merely  on  the  judgment  complained  of  in  the 
exceptions  pendente  lite,  or  such  an  assignment 
must  be  made  by  the  permission  of  the  appel- 
late court  before  the  argument  of  the  case 
there. 


2.  Highways  ^=»  186— Evidence  as  to  building 
on  side  of  road  held  competent  In  prosecution 
for  speeding  around  curve. 

In  a  prosecution  for  unlawfully  operating 
a  motor  vehicle  at  a  greater  speed  than  10 
miles  an  hour  on  approaching  and  traversing  a 
sharp  curve,  court  did  not  err  in  permitting 
soUdtor  to  ask  witness,  "What  was  on  the  left 
and  right  hand  side?"  and  witness  to  answer, 
"There  was  a  building  on  the  side  of  the  road," 
as  against  an  objection  that  it  was  irrelevant 
and  immaterial,  and  illustrating  no  issue  of  the 
case,  and  could  in  no  way  show  the  sharpness 
of  the  curve* 


3.  Highways  ^=s> 1 88— Testimony  as  to  Inability 
to  see  around  curve  held  admissible  In  pros- 
ecution for  speeding  around  curve. 

In  a  prosecution  for  unlawfully  operating 
a  motor  vehicle  at  a  greater  speed  than  10  miles 
an  hour  on  approaching  and  traversing  a  sharp 
curve,  court  did  not  err  in  permitting  solicitor 
to  ask  witness,  "Could  you  see  around  the 
curve?"  and  the  witness  to  answer,  "No,  on  ac- 
count of  a  building,"  as  against  an  objection 
that  the  question  and  answer  were  irrelevant, 
immaterial,  and  illustrated  no  issue  in  the  case. 


and  could  in  no  way  show  sharpness  of  the 
curve. 

4b  Highways  ^s>  1 86— Testimony  as  to  how  far 
one  could  see  on  bed  of  road  admissible  In 
prosecution  for  speeding  around  curve. 

In  a  prosecution  for  speeding  around  a 
curve,  tiiere  was  no  error  in  asking  a  witness, 
"Standing  where  the  curve  begins,  how  far 
can  you  see  on  the  bed  of  the  road?"  or  "Dis- 
regarding any  building,  or  other  obstructions, 
and  standing  at  the  beginning  of  curve,  how 
far  can  you  see  on  the  bed  of  the  road?"  and 
the  witness  answering,  "Twenty  feet,"  and 
"About  twenty  feet,"  as  against  objection  that 
the  questions  and  answers  were  irrelevant,  im- 
material, and  illustrating  no  issue  in  the  case, 
and  could  in  no  way  show  the  sharpness  oi  the 
curve. 

5.  Highways  ^=s»l86— in  prosecution  for  speed- 
ing around  eurvev  testlmoiy  aa  to  length  of 
curve  held  admissible. 

In  a  prosecution  for  speeding  around  a 
curve,  there  was  no  error  in  asking  a  witness, 
"In  traversing  the  curve,  you  go  about  how 
many  feet  before  entering  stretch  of  the  road?" 
and  the  witness  answering  thereto,  "Seventy- 
five  feet." 

6.  Highways  <&=» 1 88— Witnesses  ^s>248(2)— 
Testimony  as  to  condition  of  road  admissible 
In  proseoutlon  for  speeding  around  ourve. 

In  a  prosecution  for  speeding  around  a 
curve,  court  did  not  err  in  permitting  solicitor 
to  ask  witness,  "What  is  the  condition  of  the 
road?"  and  the  answer  thereto,  "It  curves,"  as 
against  an  objection  that  the  question  and  an- 
swer were  irrelevant,  and  could  in  no  way 
show  the  sharpness  of  the  curve,  and  that  the 
answer  was  not  responsive  to  the  question  pro- 
pounded. 

7.  Criminal  law  ^=s>437,  444— Court  did  not  err 
In  admitting  diagram  of  road  ma4e  by  wit- 
ness while  on  stand. 

In  a  prosecution  for  operating  a  motor  ve- 
hicle at  a  greater  speed  than  ^0  miles  per  hour 
on  approaching  and  traversing  a  sharp  curve, 
court  did  not  err  in  admitting  in  evidence  a 
diagram  of  the  road,  made  by  a  witness  for 
the  state  while  on  the  stand,  as  against  an  ob- 
jection that  the  diagram  was  not  made  by  an 
expert,  was  only  an  opinion  of  the  witness,  was 
not  made  on  the  scene,  nor  from  data  and  fig- 
ures made  by  witness  at  scene,  nor  according 
to  scale,  and  was  not  proven  to  be  correct. 

8.  Criminal  law  <9=»M  60— Approved  verdict, 
supported  by  evidence,  not  disturbed  on  ap« 
peal. 

A  verdict  in  a  criminal  case,  approved  by 
the  trial  judge,  will  not  be  interfered  with  on 
appeal,  where  there  was  evidence  to  support  it 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

Willie  Devereaux  was  convicted  of  unlaw- 
fully operating  a  motor  vehicle  at  a  greater 
speed  than  10  miles  per  hour  at  a  sharp 
curve,  and  brings  error.    Affirmed. 
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Some  of  fbe  grounds  of  the  amended  mo- 
tion for  new  trial  were  as  follows: 

(1)  Becaase  the  defendant  contends  the  court 
emd  in  admittSn^  over  the  objection  of  the 
defendantfs  oonnsel  the  following  question  and 
answer  of  Wilse  Birdsong,  a  witness  for  the 
state;  said  qnestion  bdng  propounded  by  the 
solicitor:  "Q*  What  was  on  the  left  and  right 
hand  side  of  the  road?  A.  There  was  a  build- 
ing on  the  side  of  the  road."  Movant  ob- 
jected to  the  admission  of  said  evidence  at 
the  time  the  same  was  offered,  upon  the  ground 
that  said  question  and  answer  were  irrelevant, 
immaterial,  and  illustrated  no  issue  in  the  case, 
and  could  hi  no  way  sho#  the  sharpness  of  the 
curve,  which  objection  the  court  overruled,  and 
in  so  doing,  defendant  contends,  committed  an 
error  prejudicial  to  the  defendant. 

(2)  Because  the  defendant  contends  the  court 
erred  in  admitting  over  the  objection  of  the 
defendant's  counsel  the  following  question  and 
and  answer  of  WUse  Birdsong,  a  witness  for 
the  state;  said  qnestion  being  propounded  by 
the  soUdtor:  ''Q.  Could  you  see  around  the 
curve?  A.  No;  on  the  account  of  a  building." 
Movant  objected  to  the  admission  of  said  evi* 
dence  at  the  time  the  same  was  offered,  upon 
the  ground  that  said  question  and  answer  were 
irrelevant,  immaterial,  and  illustrated  no  issue 
In  the  case,  and  could  in  no  way  show  the 
sharpness  of  the  curve,  which  objection  the 
court  overruled,  and  in  doing  so,  defendant 
contends,  committed  an  error  prejudicial  to  the 
defendant 

(8)  Because  the  defendant  contends  the  court 
erred  in  admitting  over  the  objection  of  the  de- 
fendant's counsel  the  following  question  and 
answer  of  Wilse  Birdsong,  a  witness  for  the 
state;  said  question  being  propounded  by  Hon. 
Will  Ounn,  presiding  judge  at  the  trial:  ''Q. 
Standing  where  the  curve  begins,  how  far  can 
you  see  on  the  bed  of  the  road?  A.  Twenty 
feet."  Movant  objected  to  the  admission  of  said 
evidence  at  the  time  the  same  was  offered,  up- 
on the  ground  that  said  question  and  answer 
were  irrelevant,  immaterial,  and  illustrated  no 
issue  in  the  case,  and  could  in  no  way  show 
the  sharpness  of  the  curve. 

(4)  Because  the  defendant  contends  the  court 
erred  in  admitting  over  the  objecting  of  the 
defendant's  counsel  the  following  question  and 
answer  of  Wilse  Birdsong,  a  witness  for  the 
state;  said  question  being  propounded  by  Hon^ 
Will  Gunn,  presiding  judge  at  the  trial:  "Q. 
Disregarding  any  building  or  other  obstades, 
and  standing  at  the  beginning  of  curve,  how  far 
can  you  see  on  the  bed  of  the  road?  A.  About 
twenty  feet."  Movant  objected  to  the  admis- 
sion of  said  evidence  at  the  'time  the  same  was 
offered,  upon  the  ground  that  said  question  and 
answer  were  irrelevant,  immaterial,  and  illus- 
trated no  issue  in  the  case,  and  could  in  no  way 
show  the  sharpness  of  the  curve,  which  objec^ 
tion  the  court  overruled,  and  in  doing  so,  de- 
fendant contends,  committed  an  error  preju- 
didal  to  the  defendant. 

(5)  Because  the  defendant  contends  the 
court  erred  in  admitting  over  the  objection  of 
the  defendant's  counsel  the  following  question 
and  answer  of  Wilse  Birdsong,  a  witness  for 
the  state;  .said  question  being  propounded  by 
Hon.  Will  Gunn,  presiding  judge  at  the  trial: 
"Q.  In  traversing  the  curve,  you  go  about  how 


many  feet  before  entering  a  stretch  of  the  road? 
A.  Seventy-five  feet."  Movant  objected  to  the 
admission  of  said  evidence  at  the  time  the 
same  was  offered,  upon  the  ground  that  said 
question  and  answer  were  irrelevant,  imma- 
terial, and  illustrated  no  Issue  in  the  casot 
and  could  in  no  way  show  the  shari>ne8s  of 
said  curve. 

(6)  Because  the  defendant  contends  the  court 
erred  in  admitting  over  the  objection  of  the 
defendant's  counsd  the  following  question  and 
answer  of  Wilse  Birdsong,  a  witness  for  the 
state;  said  question  being  propounded  by  the 
solictor:  *'Q.  What  is  the  condition  of  the 
road?  A.  It  curves."  Movant  objected  to  the 
admission  of  said  evidence  at  the  time  same 
was  offered,  upon  the  ground  that  said  qnes- 
tion and  answer  were  irrelevant,  immaterial, 
and  illustrate  no  issue  in  the  case,  and  could 
in  no  way  show  the  sharpness  of  the  curve, 
and  further  on  the  ground  that  the  answer  was 
not  responsive  to  question  propounded. 

<7)  Because  the  court  erred  in  admitting 
over  the  objection  of  the  defendant's  counsd» 
a  diagram  of  the  road  made  by  Wilse  Birdsong* 
a  witness  for  the  state,  while  on  the  stand. 
Movant  objected  to  the  admission  of  said  dia- 
gram at  the  time  the  same  was  offered,  upon 
the  following  grounds,  to  wit:  (a)  Because 
said  diagram  was  not  made  by  an  expert  (b> 
Because  said  diagram  was  only  an  opinion  <^ 
the  witness,  (c)  Because  said  diagram  wa» 
not  made  on  the  scene,  but  from  memory  only, 
(d)  Because  said  diagram  was  not  made  by 
witness  from  data  and  figures  made  by  the 
witness  at  the  scene  of  the  curve,  (e)  Be- 
cause said  diagram  was  not  made  to  scale,  (f  > 
Because  said  diagram  was  irrelevant,  imma- 
terial, and  iUnstrated  no  issue  in  the  case.  (g> 
Because  said  diagram  was  not  proven  to  be  a 
correct  representation  of  the  curve,  nor  a 
correct  diagram  of  the  road  at  the  place  of 
the  said  curve,  (h)  Because  said  diagram  was 
not  proven  to  be  a  correct  representation  of 
the  curve  at  the  time  the  (^ense  was  alleged 
to  have  been  committed  by  defendant 

"-Statement  by  editor. 

Clements  &  Clements  and  Jas.  I^  Wim- 
berly,  all  of  Macon,  for  plaintiff  in  error. 

Roy  W.  Moore,  Sol.,  and  Harry  S.  Strozler 
both  of  Macon,  for  the  State. 

• 

BLOODWORTH,  J.  An  accusation  charge 
ed  that  the  defendant  unlawfully  operated 
a  motor  vehicle  upon  a  public  highway  "at 
a  greater  speed  than  ten  miles  per  hour  up- 
on approaching  a  sharp  curve  and  travers- 
ing said  sharp  curve."  A  demurrer  to  the 
accusation  was  overruled  and  exceptions 
pendente  lite  were  filed.  This  ruling  and 
the  overruling  of  the  defendant's  motion  for 
a  new  trial  are  assigned  as  error  in  the 
main  bill  of  exceptions.    Held: 

[1]  1.  "Before  exceptions  pendente  lite 
can  be  considered  by  this  court,  error  must 
have  been  originally  assigned  in  the  main 
bill  of  exceptions  upon  the  excepti(Mis  pen- 
dente lite,  and  not  merely  upon  the  Judg- 
ment complained  of  in  the  exceptions  pen- 
dente lite,  or  audi  an  assignment  must  bo 
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made,  by  the  permfssian  of  this  court,  be- 
fore the  argument  of  the  case  here.  Jones 
T.  Ragan,  186  Ga.  663,  71  S.  B.  1098;  Sover- 
eign Gamp  of  Woodmen  of  the  World  t, 
Warner.  25  Ga.  App.  449,  168  S.  K  861 ;  Oar- 
hart  T.  Mackle,  25  Ga.  App.  — ^  108  S.  B. 
865.**  Ponder  v.  State,  25  Ga.  App.  768, 
105  S.  B.  818  (1).  Under  this  ruling  the  ex- 
ceptions pendente  lite  in  this  case  cannot  be 
considered. 

[2-71  2.  None  of  the  grounds  of  the  mo- 
tion for  a  new  trial  points  out  any  error  that 
would  authorize  the  grant  of  a  new  trial. 

[8]  8.  There  was  eTidence  to  support  the 
verdict,  it  is  approyed  by  the  trial  Judge, 
and  this  court  will  not  interfere. 

Judgment  affirmed. 

BROYLBS,  a  J.«  and  lATKB,  J.,  concur. 


(26  Oa.  App.  ttl} 

MURPHREE  V.  WRENS  MOTOR  CO. 
(No.  1 1712.) 

(Goort  of  Appeals  of  Georgia,  Diyision  No.  1. 

liarch  8,  1921.) 

(ByUahut  5y  Ediiarial  BiQlf.) 

I.  Bills  aad  notes  ^=s>5l8(l)— Faliure  of  ooa* 
sideratiott  not  showa  ky  ovidenoe. 

In  action  against  drawer  of  a  check  in- 
dorsed by  payee  to  plaintiff,  evidence  held  in- 
sufficient to  sustain  defense  of  failure  of  con- 
sideration. 

f.  Bills  and  aotoa  ^=9370— Evidenoe  as  to  fail- 
ure of  oonalderatlon  not  admissible,  where 
plaintiff  was  bona  fide  holder. 

In  action  against  drawer  of  a  check  In- 
dorsed by  payee  to  plaintiff,  exclusion  of  testi- 
mony of  defendant  in  respect  to  failure  of  con- 
sideration for  which  he  had  given  check  to 
payee  was  proper,  where  there  was  no  suffi- 
cient evidence  to  overcome  presumption  that 
plaintiff  was  a  bona  fide  holder  for  vidue  before 
maturity. 

8.  Bills  and  notes  ^=s>459^Not  error  to  refuse 
to  compel  making  Indorser  of  a  oheek  a  party 
defendant. 

In  action  against  drawer  of  a  check  in- 
dorsed by  payee  to  plaintiff,  it  was  not  error 
to  refuse  to  compel  plaintiff  to  make  the  payee 
as  indorser  a  party  defendant  to  the  action. 

Error  from  Superior  Conrt,  Jefferson  Ooun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  by  the  Wrens  Motc»  C6mpany 
against  W.  J.  Murphree.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  R.  Sims,  sworn  for  the  defendant,  testi- 
fied as  follows: 

I  am  one  of  the  partners  composing  the  firm 
know  as  the  Wrens  Motor  Company,  which  firm 
is  the  plaintiff  in  this  case.  The  Wrens  Motor 
Company  purchased   this  check   (referring  to 


the  check  subsequently  admitted  In  evidence 
and  hereinafter  fully  set  out  and  described) 
from  Mr.  A.  W.  Williams  for  a  valuable  con- 
sideration. I  do  not  know  exactly  when  this 
purchase  was  made,  but  when  I  received  the 
check  I  was  acting  in  the  capacity  of  the  repre- 
sentative of  the  Wrens  Motor  Company,  and  it 
is  my  custom  to  deposit  all  checks  received  by 
me  in  this  capacity  not  later  than  two  days 
after  the  same  come  into  my  possession,  and 
therefore  I  believe  this  check  was  purchased 
by  the  Wrens  Motor  Company  on  or  sbout  De- 
cember 21,  191& 

Defendant  offered  in  evidence  without  ob- 
jection from  plaintiff,  the  following  check: 

$185.00.       LouisviUe,  Ga.,  Nov.  15th,  1018. 

Bank  of  Louisville:  Pay  to  the  order  of  A. 
W.  Williams  one  hundred  and  eighty-five  dol- 
lars. W.  J.  Murphree. 

ladoraed  on  back: 

A.  W.  Williams. 

Wrens  Motor  Co.,  by  J.  R.  Sims. 

Pay  to  the  order  of  aqy  bank,  banker,  or 
trust  company,  all  previous  indorsements  guar- 
anteed. Dec.  23,  1918,  Citisens'  Bsnk,  Wrens, 
Ga.,  Cashier. 

First  National  Bank,  Looisville,  Ga^  W.  R. 
Sinquefield,  Cashier. 

Attached  thereto: 

Payment  Uopped  by  drawer.  Bank  of  Louis- 
ville, Ga. 

The  court  refused  to  permit  defendant  as 
witness  to  testify  in  respect  to  the  considera- 
tion for  which  witness  had  signed  and  de- 
livered the  check  to  A.  W.  Williams,  the 
court  refused  to  permit  witness  to  testify 
that  the  consideration  supporting  the  check 
sued  upon  had  failed  either  in  whole  or  in 
part,  the  court  would  not  permit  witness  to 
testify  in  reference  to  any  defense  that  wit- 
ness may  have  had  against  A.  W.  Williams 
as  the  payee  of  the  check  sued  upon,  and  the 
court  ruled  that  the  defendant  had  not  over* 
come  the  presumption  that  the  plaintiff  was 
a  bona  fide  purchaser  of  the  check,  for  value, 
without  notice,  and  before  maturity,  and 
therefore  could  not  be  let  in  to  his  defense 
against  the  payee,  A.  W.  Williams,  or  set  up 
such  defense  against  the  plaintiff. 

The  amended  motion  for  new  trial  was 
based  on  the  following  grounds: 

(1)  Because  the  court  erred  in  refusing  to 
abate  the  suit  until  A.  W.  Williams,  the  in- 
dorser of  the  check  sued  upon,  could  be  made 
a  party  defendant  in  said  case. 

(2)  Because  the  court  erred  in  refusing  to 
compel  the  plaintiff  to  make  A.  W.  Williams, 
the  indorser  of  the  check  sued  upon,  a  party 
defendant  in  said  case. 

(8)  Because  the  court  erred  in  refusing  to 
allow  the  defendant,  W.  J.  Murphree,  to  testify 
that  the  consideration  supporting  the  check 
sued  upon  had  failed,  either  in  whole  or  in 
part 

(4)  Because  the  court  erred  in  repelling  all 
testimony  which  tended  to  establish  that  the 


tts»Por  other 
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consideration  sapporting  the  check  sued  upon 
had  foiled  either  in  whole  or  in  part. 

(5)  Because  the  court  erred  in  directing  a 
verdict  for  the  plaintiff  in  the  said  case. 

— Statement  by  editor. 

W.  T.  Revell  and  Phillips  &  Abbot,  all  of 
Lonisville,  for  plaintiff  In  error. 

M.  C.  Barwick,  of  Louisyille,  for  defendant 
in  error. 

LUKE,  J,  [1]  1.  Suit  wag  brought  by 
Wrens  Motor  Company  against  Murphree  up- 
on a  check  drawn  upon  a  bank,  payable  to  one 
Williams,  and  by  Williams  indorsed  in  blank 
to  Wrens  Motor  Company.  Murphree  admit- 
ted a  prima  facie  case  In  the  plaintiff,  and 
assumed  the  burden  of  proving  a  defense  of 
failure  of  consideration.  The  evidence  was 
not  Bufiident  to  legally  carry  the  burden,  and 
the  verdict  in  favor  of  the  plaintiff  was  de- 
manded. 

[2,  t]  2.  The  special  grounds  of  the  motion 
for  a  new  trial,  wherein  the  defendant  com- 
plains of  rulings  upon  the  admissibility  of 
evidence,  and  of  the  court's  refusal  to  com- 
pel the  plaintiff  to  make  the  indorser  upon 
the  check  a  party  defendant,  are  without 
merit  See  Bedell  v.  Scarlett,  75  Ga.  56. 
For  no  reason  assigned  was  it  error  to  over* 
rule  the  motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Oa.  App.  404) 

JOINER  V.  WILDES.     (No.  11909.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(8ylldhu9  hy  Editorial  Staff,) 

1.  Appeal  and  error  ^=» 1 005 (3)  — Approved 
verdict  on  conflloting  evidence  conclusive. 

W^here  the  jury  found  a  verdict  for  plain- 
tiff on  conflicting  evidence  and  the  verdict  was 
approved  by  the  trial  court,  it  will  not  be  dis- 
turbed on  appeaL 

2.  Witnesses  ^=s>236( I)— Question  to  plaintiff 
as  to  whether  amount  of  items  and  credits 
were  all  right  held  proper. 

In  an  action  on  an  open  account,  it  was  not 
improper  for  plaintifiTs  counsel  to  call  her  at- 
tention to  each  item  and  credit  of  the  account, 
and  ask  her  if  they  were  all  right,  the  objection 
being  that  testimony  was  coming  from  the  at- 
torney. 

3.  Limitation  of  actions  ^=s>54(2)— Not  error 
under  evidence  to  deny  motion  to  strike  Items 
of  account  from  petition. 

In  an  action  on  an  open  account  in  which  the 
evidence  showed  that  plaintiff  furnished  board 
to  defendant,  and  payments  were  made  in  mer- 
chandise and  money,  it  was  not  error  to  deny 
motion  to  strike  items  of  account  from  petition 


the  motion  being  based  on  theory  that  the  ac- 
count was  not  a  mutual  one  and  that  limitations 
had  run. 

4.  Limitation  of  actions  4a»200(l)*Charoe  on 
mutual  account  held  sustained  by  the  evi- 
dence. 

In  an  action  on  an  open  account  in  which 
it  was  shown  that  plaintiff  furnished  board  to 
defendant,  and  that  he  made  payments  there- 
for in  money  and  merchandise,  a  charge,  rel« 
ative  to  limitations,  on  mutual  account,  held  ap- 
plicable. 

BJrror  from  City  Court  of  Valdosta ;  J.  G. 
Cranford,  Judge. 

Action  by  Mrs.  W.  M.  Wildes  against  J. 
P.  Joiner.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

The  amended  motion  for  new  trial  was 
based  on  the  following  grounds: 

(1)  Because  the  court  erred  in  permitting  the 
plaintiff,  Mrs.  W.  M.  Wildes,  on  the  direct  ex- 
amination, to  testify  as  follows:  "Plaintiff's 
counsel  asked  the  witness  the  following  ques- 
tion: *Mrs.  Wildes,  I  will  ask  you  if  these 
amounts  are  all  right,  a  balance  due  on  board 
of  |23  in  1915?'  Answer:  Tes,  sir'— and  so 
on  as  to  every  item  in  the  account  and  every 
credit  shown  thereon,  through  Blay,  1918,  as 
to  debits  and  through  May,  1917,  as  to  cred- 
its; counsel  for  defendant  then  and  there  ob- 
jecting to  the  admission  of  said  evidence  on  the 
ground  that  the  testimony  should  come  from 
the  witness,  and  not  from  the  plaintiff's  attor- 
ney. 

(2)  Because  the  court  erred  in  overruling  mo- 
tion of  counsel  for  defendant,  made  after  the 
evidence  for  the  plaintiff  was  all  in,  to  strike 
from  plaintiff's  petition  all  items  of  account 
shown  on  statement  attached  bearing  date  on 
and  prior  to  March  28, 191G,  for  the  reason  that 
the  evidence  failed  to  show  any  mutuality  of 
accounts,  as  alleged  in  the  petition,  between  the 
parties,  and  it  appearing  that  such  items*  the 
subject  of  said  motion,  were  barred  by  the  stat- 
ute of  limitations. 

(3)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "An  account  which  is  more 
than  four  years  old  is  barred,  and  cannot  be 
recovered  on  unless  you  find  that  there  was 
a  mutual  account  between  the  parties.  Now  a 
mutual  account  is  where  there  is  an  indebted- 
ness on  both  sides— it  must  be  mutual.  The 
court  charges  you  that  a  mere  payment  on 
an  account  where,  if  a  man  owes  you,  say,  |100 
and  pays  you  $50— that  does  not  make  a  mu- 
tual account,  and  does  not  keep  that  particular 
account  in  date.  Partial  payments  do  not  add 
anything  to  the  life  of  an  account,  but  to  ex- 
tend an  account,  the  life  of  an  account,  there 
must  be  a  mutual  account— where  one  party 
owes  another  and  where  credit  is  expended  up- 
on the  faith  of  such  account  A  mutual  credit 
is  expended  upon  the  faith  of  such  account.  A 
mutual  account  must  be  between  the  partiea 
themselves  and  not  between  others.  Where 
there  is  a  mutual  account,  the  statute  does  not 
begin  to  run  except  from  the  date  of  the  last 
item  of  such  mutual  account."  Said  charge  of 
the  court  is  error,  for  the  reason  that  the  evi- 
dence fails  to  make  any  issue  upon  the  question 
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of  mntual  accounts;    it  appearing  therefrom  |  3.  Private  roads  ^=s>8— Matters  to  be  shown 


without  conflict  that  there  was  only  one  ac- 
count, to  wit,  the  account  of  Wildes  against 
Joiner,  and  that  payments  were  made  thereon 
from  time  to  time  by  Joiner  in  money  and  in 
merchandise. 


before  obstructions  removed  stated. 

An  applicant  for  the  removal  of  obstruc- 
tions from  a  private  way  must  show,  not  only 
uninterrupted  use  for  more  than  seven  years, 
but  that  the  way  is  not  more  than  15  feet  wide» 


(4)  Because  during  the  progress  of  the  trial,  !  that  he  has  kept  it  open  and  in  repair,  and  that 
after  it  had  been  conclusively  shown  that  the  I  it  is  the  same  15  feet  originally  appropriated, 
defendant  had  not  boarded  at  Wildes'   house  \  .    ^    .,        . 

after  the  28th  day  of  May,  1917,  the  statement  I  *•  Certiorari  (@=s»70 (8)— Judgment  refusing  to 
of  account  attached  to  the  petition,  showing  '     "notion  certiorari  not  disturbed  when  sup- 


that  the  defendant  was  indebted  for  board  up 
to  June  1,  1918^-one  year  after  the  evidence 
disclosed  he   had  left  the   house   of  plaintiff. 


ported  by  evidence. 

Where,  in  a  proceeding  before  the  ordinary, 
there  was  some  evidence  to  sustain  each  nec- 


counsel  for  plaintifiTs  counsel,  without  offering  ;  eesary  ingredient  of  the  case,  a  judgment  of 
any  amendment  and  without  the  knowledge  or    the  superior  court  refusing  to  sanction  a  certio- 
consent  of  the  court,  made  in  pencil  on  the    rari  will  not  be  disturbed  as  not  supported  by 
itemized  statement  of  account  attached  to  the    the  evidence, 
original  petition  the  following  material  changes. 


to  wit:  The  year  1915,  being  the  date  when  the 
account  began  according  to  said  statement  of 
account,  was  changed  to  1914,  and  the  years 
1916,  1917,  and  1918  were,  respectively,  chang- 
ed to  the  years  1915,  1916,  and  1917,  said  peti- 


5.  Evidenoe   ^=»502— Qualifleation   of   opinion 
testimony  on  cross-examination  construed. 

In  a  proceeding  to  remove  obstructions 
from  a  private  road  where  one  of  the  peti- 
tioners testified  positively  on  direct  examina- 
tion that  the  roadway  was  not  over  15  feet 


tion,  so  altered  and  changed,  having  gone  out  .,     , .      *!  ^         .     ^                     ...        *    T 

•*v   xv^  4         „*1"  4.i.!rtu J -^  ^*  *ir«  -««-*  wide,  his  statement  on  cross -exammation,  that 

with  the  ]ury  after  the  charge  of  the  court.  ,  ^  J^„ij  ^^4.  „„«„«  «.«  «„^u  *„«*  ««„4*.:„«i«  -« 

Counsel  for  defendaBt  Baw  counsel  for  plaintiff  ^«  '7^1°°*  ''!"  *^  ft^^M  li  n^S„S 

making  aaid  change  but  did  not  know  that  it  ''*  had  never  meaaured  it,  could  be  understood 

-it        •  •  .1     ^.-iT-     IT  .     _i.-^u  .-ij  .1  M  qualifying  his  previous  testimony  only  to  the 

wa.  the  origmalpetibon  upon  which  aald^al-  ^^^^^  J  disclaiming  his  ability  to  sw^  with 

mathematical   exactness   to   a  distance  which 


terations  were  being  made.— Statement  by  Edi- 
tor. 


Patterson,  CJopeland  &  Slater,  of  Valdosta, 
for  plaintiff  in  error. 

W.  L.  Cranford  and  Walker,  SmaU  &  Lit- 
tle, all  of  Valdosta,  for  defendant  in  error. 

PER  CURIAM.  [1-4]  This  case  arose  by 
reason  of  a  suit  upon  an  open  account.  Upon 
conflicting  evidence  the  jury  found  a  verdict 
for  the  plaintiff,  the  verdict  has  the  approv- 
al of  the  trial  judge,  and,  there  being  no 
merit  in  the  special  grounds  of  the  motion 
for  a  new  trial,  it  was  not  error  to  overrule 
the  motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE  and  BLOOD- 
WORTH,  JJe,  concur. 


(26  Ga.  App.  495) 

GOLDINQ  V.  PARRISH  et  al.     (No.  M769.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1921.) 

(Syllahu*  hv  Editorial  Biaff.) 

1.  Private  roads  ^=:»8— Removal  of  obstructions 
Is  matter  for  ordinary. 

The  removal  of  obstructions  from  a  private 
way  is  a  matter  for  the  decision  of  the  ordi- 
nary. 

2.  Certiorari  ^=»36— Not  dismissed  because  ex- 
ceptions to  decision  not  tendered  at  the  time. 

A  certiorari  to  a  decision  will  not  be  dis- 
missed because  exceptions  to  the  decision  were 
not  tendered  at  the  time  in  writing. 


had  not  been  measured. 

6.  Evidence  ^s»589— Party's  testimony  to  be 
construed  In  aooordanco  with  manifest  Intent 

While  the  evidence  of  a  party  testifying  in 
his  own  behalf  should  generally  be  construed 
most  strongly  against  him,  it  should  still  be  con- 
strued in  accordance  with  the  manifest  intent 
and  purpose  of  the  witness  as  disclosed  by  his 
testimony. 
I 

I     Error  from  Superior  Court,  Thomas  Coim- 
ty ;  W.  E.  Thomas,  Judge. 

Suit  by  J.  B.  Parrish  and  others  against 
E.  V.  Goldlng  to  reopen  a  private  road  and 
remove  obstructions  placed  therein  by  de- 
fendant. Judgment  for  petitioners  and  certi- 
orari refused  by  the  superior  court,  and  de- 
fendant brings  error.    Affirmed. 

H.  J.  Maclntyre,  of  Thomasville,  for  plain- 
tiff in  error. 

Louis  S.  Moore,  of  Thomasville,  for  defend- 
ants in  error. 

JENKINS,  P.  J.  [1,  21  1.  "The  removal  of 
obstructions  from  a  private  way  is  a  matter 
for  the  decision  of  the  ordinary,  not  the  court 
of  ordinary,  and  a  certiorari  to  a  decision  on 
such  a  matter  will  not  be  dismissed,  because 
exceptions  to  the  decision  were  not  tendered 
at  the  time  in  writing.'*  Fortson  v.  Mattoz, 
67  Ga.  282  (1). 

[3]  2.  "Before  an  applicant  can  have  ob- 
structions removed  from  a  private  way,  he 
must  show  not  only  that  there  has  been  an 
iminterrupted  use  for  more  than  seven  years, 
but  that  it  is  not  more  than  15  feet  wide,  that 
he  has  kept  it  open  and  in  repair,  and  that 
it  is  the  same  15  feet  originally  appropriat- 
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cd."  Forrester  t.  McKai;,  144  Ga.  702,  87  S. 
B.  1060. 

[4]  8.  Since  the  respondent's  petition  for 
certiorari  attacks  the  Judgment  only  on  the 
ground  that  it  is  not  supported  by  the  eyi- 
dence,  and  since  there  is  some  evidence  to 
sustain  each  necessary  ingredient  of  the  ap- 
plicant's case,  the  Judgment  refusing  to  sanc- 
tion the  certiorari  will  not  be  disturbed. 
Horton  v.  State,  123  Ga.  146  (2),  51  S.  B.  287 ; 
Burley  v.  City  of  Atlanta,  14  Ga.  App.  815, 
82  S.  B.  357. 

(6, 6]  4.  The  showing  made  by  the  appli- 
cants was  weakest  in  so  far  as  it  pertained 
to  the  proof  that  the  private  way  in  question 
was  not  more  than  15  feet  wide.  One  of  the 
applicants  testified  positively  on  direct  ex- 
amination that  the  roadway  was  not  over  15 
feet  wide.  On  cross-examination  he  stated 
that  he  would  not  swear  to  such  fact  positive- 
ly, as  he  had  never  measured  it  While  it  is 
the  general  rule  that  where  a  party  testifies 
in  his  own  behalf,  his  evidence  should  be  con- 
strued most  strongly  against  him  (Farmer, 
Adm%  v.  Davenport,  118  Ga.  28Q,  45  S.  B. 
244),  still,  in  the  proper  application  of  this 
rule,  such  evidence  should  be  construed  in 
accordance  with  what  was  the  manifest  in- 
tent and  purpose  of  the  witness  as  disclosed 
by  his  testimony;  and  in  so  viewing  it,  the 
witness,  even  though  a  party,  could  be  un- 
derstood to  have  thus  qualified  his  previous 
testimony  only  to  the  extent  of  disclaiming 
his  ability  to  swear  with  mathematical  exact- 
ness as  to  a  distance  whidi  had  not  been 
measured. 

Judgment  afl^rmed. 

8TBPHBNS  and  HTTiT<,  JJ^  concur. 


<a6  Ga.  App.  435) 
BUTLER  et  ml.  v.  STATE.    (No.  12058.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

(Syttahu$  by  Editoridl  Staff.) 


1.  Criminal  law  ^=s>  126 (2)— Change  of  venue 
mandatory  when  evidence  reasonably  shows 
danger  of  lynching. 

Under  the  express  provisions  of  Acts  1911, 
p.  74,  it  is  mandatory  on  the  judge  to  grant  a 
change  of  venue  in  a  murder  case  when  the 
evidence  submitted  reasonably  shows  that  there 
is  probability  or  danger  of  lynching  or  other 
violence. 

Z  Criminal  law  <$=»l26(2)*Affldavits  held  to 
show  danger  of  lynching  requiring  change  of 
venue. 

Affidavits  on  a  motion  for  a  change  of  venue 
in  a  murder  case  after  reversal  of  the  judgment 
on  the  first  trial  held  to  show  such  probability 
or  danger  of  lynching  or  other  violence  as  to 
require  a  change  of  venue  under  Acta  1911, 
p.  74. 


Brror  from  Superior  Court,  Taliaferro 
County;  B.  F.  Walker,  Judge. 

Dink  Butler  and  another  were  convicted  of 
murder,  and  they  bring  error.    Beversed. 
See,  also,  103  a  E.  809. 

The  following  aflidavits  were  used  on  the 
motion  for  a  change  of  venue : 

Personally  comes  J.  A.  Beazley,  who  depos- 
es and  says  as  follows:  He  was  attorney  for 
defendants  in  the  above-stated  case.  That  im- 
mediately following  the  shooting  there  was 
grave  danger  of  lynching  and  same  was  nar- 
rowly averted  by  some  of  the  dtisens  of  Craw- 
fordville  and  the  officers.  These  dtisens  prom- 
ised the  crowd  which  surrounded  the  jail  the 
night  of  the  shooting  that,  if  they  would  not 
molest  the  negroes,  they  would  see  that  a  spe- 
cial term  of  court  was  called  and  the  negroes 
speedily  tried  and  executed.  A  special  term 
was  called,  same  being  called  for  January  3d. 
Deponent  heard  repeated  remarks  that  they 
were  going  to  get  the  negroes.  At  the  time  of 
the  trial  feeling  was  very  high  on  the  part 
of  the  friends  of  the  dead  man  and  others  bent 
upon  mob  violence.  Deponent  heard  repeated 
threats  to  lynch  the  negroes  himself.  He  heard, 
through  reliable  sources,  of  plans  and  threats 
to  lynch  them.  He  was  warned  a  number  of 
times  by  friends  that  an  effort  would  be  made 
to  do  this  deponent  violence  and  there  was 
grave  danger  at  that  time  of  violence  being  at- 
tempted upon  the  negroes  and  their  counsel. 
Deponent  knows  positively  that  this  danger  still 
exists,  and  while  he  does  not  believe  the  dan- 
ger to  deponent  himself  is  as  grave  as  it 
was,  he  does  know  that  the  danger  to  the  de- 
fendants is  greater  since  the  Supreme  Court 
decision.  There  is  now  a  deliberate  determi- 
nation and  plan  to  get  them  when  they  are 
brought  back  for  trial.  At  the  last  August 
court,  when  it  was  thought  defendants  might 
again  be  tried,  deponent  was  warned  by  a  num- 
ber of  persons  who  claimed  to  know  their  plans, 
and  deponent  does  believe  that  these  informants 
know  the  plans.  These  informants  even  gave 
the  details  of  the  plans  to  lynch  defendants  at 
the  last  August  court  if  they  should  have  been 
brought  back  for  trial.  Deponent  has  kept  in 
dose  touch  with  the  situation.  He  is  intimate- 
ly acquainted  with  the  situation  to-day.  He 
swears  positively  that  there  is  not  only  a 
grave  danger  of  a  lynching  if  defendants  are 
brought  back  to  Taliaferro  county  for  a  trial, 
but  he  swears  that  efforts  to  lynch  the  defend- 
ants are,  in  deponent's  opinion,  an  absolute  cer- 
tainty. Deponent  himself  has  heard  the  threats. 
He  has  had  reports  on  the  situation  from  those 
who  were  in  position  to  know  the  facts  and 
who  are  reliable  and  he  knows  that  an  attempt 
to  lynch  is  certain  and  said  efforts  will  be 
made  with  such  determination  as  to  be  almost 
certain  of  success.  Defendants  show  that  they 
are  now  in  jail  at  Augusta,  and  that  the  su- 
perior court  convenes  there  in  November,  and 
a  trial  could  be  had  at  that  court.  Police  pro- 
tection will  be  ample  and  the  trial  will  be  re- 
moved from  the  scene  of  the  tragedy.  This 
affidavit  made  to  be  used  as  evidence  in  the 
above-stated  case.  Sworn  to  and  subscribed 
before  me  this  25th  day  of  October,  1920. 

J.  A.  Beazley. 


6s»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  DieesU  and  Indezes 
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Personally  comes  W.  J.  Stnrdiyant,  who  on 
oath  says  he  is  sheriif  of  said  county;  that  on 

the day  of  December,  1W9,  Will  Rainey 

and  Dink  Butler  got  into  an  altercation,  and 
Will  Rainey  received  a  mortal  wound  from 
which  he  died  in  seyeral  days.  There  were  a 
number  of  shots  fired  by  both  Rainey  and  But- 
ler according'  to  the  testimony  at  the  trial.  On 
the  night  of  the  homicide,  when  the  negroes 
were  placed  in  jail  at  Grawfordville,  a  crowd 
gathered  around  the  Jail  and  there  'was  grave 
danger  of  mob  violence.  A  number  of  prom- 
inent citizens  of  the  town  came  out  and  a 
lynching  was  averted.  The  next  day  the  ne- 
groes were  carried  to  Washington,  Ga.,  where 
they  were  kept  till  the  trial  on  January  3, 
1920.  They  were  convicted  of  murder— But- 
ler sentenced  to  hang;  Fews  given  life  sen- 
tence. The  case  was  appealed  to  the  Su- 
preme <3oart,  and  the  court  reversed  the  lower 
court,  holding  that  the  evidence  was  not  suffi- 
cient to  convict.  The  defendants  are  now  in 
jail  at  Augusta  for  safe-keeping,  as  it  is  very 
probable  that  violence  would  be  done  or  at- 
tempted OD  them  if  kept  here.  Deponent  is  con- 
versant with  the  situation  in  the  county  now, 
and  believes  most  strongly  that  if  an  attempt 
is  made  to  bring  the  defendants  back  to  this 
county  for  trial  that  an  attempt  to  ]jneh  them 
will  be  made  and  might  succeed.  This  has  been 
rendered  more  certain  by  decision  of  the  higher 
court,  and  parties  realizing  that  a  conviction 
of  murder  may  not  stand  would  be  more  likely 
to  resort  to  violence  than  before.  Deponent 
knows  that  these  threats  have  been  made  and 
believes  they  will  be  attempted  and  possibly 
carried  out 

This  affidavit  is  made  to  be  used  in  the  above- 
stated  applicatioa.  W.  J.  Sturdivant 

Personally  comes  O.  F.  Portwood,  a  prac- 
ticing physician  of  Grawfordville,  and  on  oath 
says  that  he  attended  Will  Rainey  at  the  time 
he  was  shot  by  Dink  Butler,  and  was  conver*- 
sant  with  the  situation  as  regarded  the  danger 
of  lynching  at  that  time. 

That  a  crowd  formed  in  Grawfordville  the 
night  of  the  homicide,  and  it  was  with  great 
difficulty  that  a  lynching  was  averted.  Depo- 
nent believes  that  had  they  not  been  carried  to 
Washington  they  most  probably  would  have 
been  killed. 

Deponent  believes  now  that  it  is  very  prob- 
able that,  if  they  are  again  brought  to  Graw- 
fordville, an  attempt  will  be  made  to  lynch 
them.  O.  F.  Portwood,  M.  D. 

Personally  comes  W.  G.  Ghapman,  one  of  the 
county  commissioners  of  said  county,  and  chair- 
man of  the  board  and  makes  this  affidavit  to 
be  used  as  evidence  in  the  above-stated  appli- 
cation. 

Deponent  was  called  on  on  the  night  of  De- 
cember, 1919,  just  after  Will  Rainey  was  shot, 
to  help  the  sheri£F  prevent  violence  being  done 
Dink  Butler  and  Fate  Fews,  who  had  just  been 
lodged  in  Taliaferro  county  jail. 

Deponent  found  a  large  and  angry  crowd 
around  the  jail  who  seemed  determined  to  lynch 
the  defendants. 

Deponent,  together  with  Rev.  J.  E.  O'Quinn, 
the  Baptist  minister  of  Grawfordville,  and  oth- 
er citizens,  sought  to  have  the  crowd  desist 
from  such  efforts  and  with  difficulty  prevented 
any  violence  that  night  The  next  day  the  de- 
fendants were  carried  to  Washington  jail.        i 


The  defendants  were  tried  and  found  guilty 
of  murder.  The  case  was  carried  to  the  Su- 
preme Gourt,  and  the  lower  court  reversed. 

Threats  of  violence  were  made  against  the 
defendants  and  even  against  their  attorney. 
Deponent  fears  that  since  the  Supreme  Gourt 
has  rendered  it  probable  that  the  defendants 
cannot  be  hung  legally  that  there  will  be  grave 
danger  of  a  lynching  when  defendants  are 
brought  back  here  again  for  trial. 

W.  G.  Ghapman. 

Personally  appears  G.  Parham,  who  on  oath 
deposes  and  says  that  he  is  a  resident  of  Talia- 
ferro county,  and  that  he  knows  of  conditions  in 
said  county  with  reference  to  the  safety  of 
Dink  Butler  and  Fate  Fews,  and  that  he  is 
thoroughly  satisfied  that  if  these  defendants 
are  brought  to  said  county  for  trial  an  attempt 
will  be  made  to  lynch  them,  and,  knowing  con- 
ditions as  they  exist,  he  believes  said  attempt 
would  be  successful. 

Deponent  last  August  court  was  invited  to 
join  in  a  plan  and  purpose  to  take  the  negroes 
away  from  the  sheriff  at  Bamett  when  he 
brought  them  up,  it  being  thought  then  that 
they  would  be  tried  at  the  August  term  of 
court 

Deponent  knows  that  the  danger  of  violence 
being  done  the  defendants  at  that  time  was 
most  grave  and  indeed  certain,  and  he  knows 
that  the  same  conditions  prevail  ni^w. 

This  affidavit  made  to  be  used  as  evidence  in 
application  for  change  of  venue. 

J.  C  Pftrham* 

R.  W.  Golucke,  sworn  by  the  state : 

Question  by  the  Solicitor:  Mr.  Golucke,  you 
are  derk  of  the  superior  court  Taliaferro  coun- 
ty?    A.  Yes,  sir. 

Q.  Do  you  consider  ft  likely  that  violence  will 
be  done  the  defendants  if  brought  back  her« 
for  a  trial?  A  Well,  if  I  were  asked  to  point 
out  a  leader  who  I  thought  would  lead  a  crowd 
to  do  so,  I  don*t  think  I  could  do  so. 

Q.  Do  you  think  it  likely  that  violence  would 
be  done  them?  A.  Well,  not  unless  the  Rainey 
boys  did  it.  T  do  not  think  any  one  else  would 
do  so.  The  Rainey  boys  might  Outside  of 
them,  I  don't  hardly  think  any  others  could 
get  together  enough  to  lynch  the  n^roes. 
The  people  in  Mr.  Rainey's  community  want 
to  see  them  punished,  but  know  of  no  one  who 
would  act  as  a  leader  to  do  violence.  I  heard 
a  lot  about  lynching  them  just  after  the  killing 
of  Mr.  Rainey,  and  at  the  trial  here  and  at  the 
last  August  term  of  the  court,  when  people 
thought  they  would  be  brought  back  for  trial. 

[Signed]    Ralph  W.  Golucke. 

J.  A.  Beazley,  of  Grawfordville,  for  plaln- 
tiffs  in  error. 

R.  G.  Norman,  of  Washington,  Qa.,  and 
M.  1$.  Felts,  Sol.  Qea.,  of  Warrenton^  for 
the  State. 

LUKE,  J.  [1]  L  Upon  the  hearing  of  a 
motion  to  change  the  venue  in  a  murder 
case,  npon  the  ground  that  there  is  proba- 
bility or  danger  of  lynching  or  other  Tiolence 
being  done  to  the  petitioner,  If  the  evidence 
submitted  reasonably  shows  that  there  is 
probability  or  dangcfr  of  lynching  or.  other 
Tiolence,  then  it  Is  mandatory  upon  the  judge 
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to  change  the  venue  to  some  county  in  the 
state,  where,  in  his  Judgment,  the  petitioner 
can  be  safely  tried.  Acts  of  1911,  p.  74; 
Kennedy  v.  State.  141  Ga.  314,  80  S.  E.  1012; 
Graham  v.  State,  141  Ga.  812,  82  S.  E.  282; 
Newman  v.  State.  143  Ga.  270,  84  S.  B. 
579;  Bivins  v.  State,  145  Ga.  416,  89  S.  E. 
370;  Marshall  y.  State,  20  Ga.  App.  416,  93 
S.  E.  98. 

[2]  2.  Under  the  above  ruling  and  the  evi- 
dence submitted  upon  the  hearing  of  the 
motion  to  change  the  venue  in  the  Instant 
case,  the  court  erred  in  denying  the  motion. 

Judgment  reversed. 

BBOYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Ga.  App.  465) 

PORTER  V.  FORSYTH.     (No.  1 1941.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(Byllahua  hy  Editorial  Staff.) 

f.  Brokers  ^=»82(l)— Desoriptlon  of  property 
held  not  to  render  petition  suii'Jeet  to  general 
demurrer. 

Where  a  contract  giving  one  an  ezclusiye 
agency  for  the  sale  of  real  estate  was  headed 
"Atlanta,  Ga.,*'  the  description  of  the  property 
giving  the  street  and  number,  the  size  of  the 
lot,  the  number  of  rooms  and  stories,  and  a 
description  as  to  the  finish  of  the  house,  etc., 
was  not  so  vague  and  indefinite  as  to  render  the 
petition  in  an  action  for  commissions  subject 
to  general  demurrer,  where  it  alleged  that  the 
broker  had  procured  a  purchaser  ready,  able, 
and  willing  to  buy  on  the  terms  stated. 

2.  Brokers  ^=s»43(3)— Desoriptlon  of  property 
in  agency  contract  held  suflloient  to  be  applied 
to  subject-matter  by  proper  proof. 

Where  a  contract  giving  one  an  exclusive 
agency  for  the  sale  of  real  estate  and  describ- 
ing the  property  by  street  and  number  and  giv- 
ing the  size  of  the  lot,  the  number  of  rooms 
and  stories,  etc.,  was  headed  "Atlanta,  Ga.," 
the  property  would  be  treated  prima  fade  as 
in  Atlanta,  and  the  description  could  be  ap- 
plied to  the  subject-matter  by  proper  proof. 

3.  Contracts  «=s>10(i)  —  Contract  of  agency 
held  not  unilateral,  where  purohaser  had  been 
prooured. 

In  an  action  on  a  contract  giving  plaintiff 
an  exclusive  agency  to  sell  defendant's  real  es- 
tate signed  only  by  defendant,  a  petition  al- 
leging that  defendant  procured  a  purchaser 
ready,  able,  and  willing  to  buy,  and  who  ac- 
tually offered  to  buy,  held  not  subject  to  de- 
murrer on  the  ground  that  the  contract  alleged 
was  unilateral. 

4.  Brokers  $=»82( I)— Petition  held  not  demur- 
rable^  beoause  not  attaohlng  oontraot  with 
purohaser  or  alleging  binding  contract. 

In  a  broker's  action  for  commissions,  a  pe- 
tition alleging  that  plaintiff  found  a  purchaser 
ready,  able,  and  willing  to  buy,  and  who  ac- 


tually offered  to  buy,  on  defendant's  terms, 
held  not  subject  to  demurrer  for  failure  to  at- 
tach the  contract  between  defendant  and  the 
purchaser,  or  show  that  there  was  a  binding 
contract  under  which  the  purchaser  was  bound 
to  accept  the  property. 

Error  from  Superior  Court,  Fulton  Goun* 
ty ;   Geo.  L.  Bell,  Judge. 

Action  by  0.  A.  Forsyth  against  J.  B.  Por- 
ter. Judgment  for  plaintiff,  and  petition  for 
certiorari  overruled  by  the  superior  court, 
and  defendant  brings  error.    Affirmed. 

The  action  was  for  a  broker's  commission 
on  a  sale  of  real  estate.  The  petition  alleged 
that  defendant  entered  into  a  contract  in 
writing  constituting  petitioner  his  sole  agent 
for  15  days  for  the  purpose  of  negotiating  u 
sale  of  said  property,  that  under  the  terms  of 
the  contract  defendant  was  to  be  paid  a  spec- 
ified commission,  that  on  a  day  specified, 
and  during  the  agency,  petitioner  found  a 
purchaser  ready,  able,  and  willing  to  buy, 
and  who  actually  offered  to  buy,  on  the  terms 
stipulated  by  defendant,  and  that  defendant 
had  refused  to  consummate  the  sale.  A  copy 
of  the  contract  between  petitioner  and  de- 
fendant was  attached,  and  described  the 
property  as  stated  in  the  opinion.  It  was 
signed  only  by  defendant.  No  copy  of  the 
contract  between  defendant  and  the  purchas- 
er was  attached.  The  grounds  of  demurrer, 
as  stated  in  the  petition  for  certiorari,  were 
as  follows: 

That  said  petition  does  not  set  forth  the 
cause  of  action;  that  the  description  of  the 
real  estate  was  insufficient  to  create  a  binding 
contract;  that  the  contract  is  unilateral;  that 
the  written  contract  to  buy  should  be  attached 
to  petition;  that  no  binding  contract  is  set  up 
in  said  petition,  showing  that  the  purchaser  is 
bound  to  accept  the  property;  that  said  con- 
tract is  incomplete,  and  cannot  be  connected 
up  with  any  other  written  document  for  the 
reason  that  no  other  writing  is  referred  to  in 
said  contract  of  listing;  that  the  contract  pur- 
ports to  be  complete  and  covered  by  the  writ- 
ing and  that  parol  evidence  would  not  be  per- 
missible to  add  to,  to  take  from,  or  to  connect 
up  said  contract  with  any  other  writing  by 
which  a  complete  contract  could  be  set  forth 
by  which  the  purchaser  would  be  bound  to 
accept  the  property  as  alleged  in  plaintiffs 
petition. 

— Statement  by  editor. 

Bandolph  &  Parker  and  Lovick  G.  Fort- 
son,  all  of  Atlanta,  for  plaintiff  in  error. 

Holbrook,  Corbett  &  White,  of  Atlanta,  for 
defendant  in  error. 

LUKE,  J.  [1]  Where  a  contract  for  the 
sale  or  exchange  of  land  was  headed  "At- 
lanta, Ga.,  3/1/1920,"  and  described  the  prop- 
erty to  be  sold  as  "S.  Boulevard  St,  No.  667, 
size  of  lot  50x200,  No.  of  rooms,  6,  stories  1,*" 
with    description    as  to    the    finish  of   the 
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hoase,  etc^  the  description  was  not  so  Tsgne 
and  Indefinite  as  to  render  subject  to  general 
demnrrer  a  petition  for  the  recovery  of  a 
real  estate  broker's  commission,  wherein  the 
broker  alleged  that  he  had  procured  a  pur- 
chaser ready,  able,  and  willing  to  buy  on  the 
terms  stated,  etc. 

[2]  Prima  facie,  the  property  mentioned  in 
the  contract  would  be  treated  as  in  Atlanta, 
6a.,  in  the  absence  of  anything  appearing  to 
the  contrary,  and  while  the  description  was 
carelessly  made,  it  could  be  applied  to  its 
subject-matter  by  proper  proof.  The  above  is 
in  principle  the  ruling  in  Bush  v.  Black,  142 
Ga.  157,  82  S.  E.  530.  See  also  Pearson  v. 
Home,  189  Ga.  453,  77  S.  E.  387 ;  Tolbert  v. 
Short,  150  Ga.  413,  104  S.  E.  245. 

[3, 4]  The  petition  was  not  subject  to  any 
ground  of  demurrer  urged  by  the  defendant. 
This  case  differs  from  the  ruling  in  Glover  v. 
Newsome,  132  Ga.  797,  65  S.  E.  64.  For  no 
reason  assigned  was  it  error  for  the  Judge 
of  the  superior  court  to  overrule  the  peti- 
tion for  certiorari. 

Judgment  affirmed. 

BROYLBS,  O.  Jn  and  BLOODWOBTH,  J., 
concur. 


(26  Ga.  App.  402) 

HINES,  DIreotor  General,  v.  EDWARDS. 

(No.  11896.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1821.) 

(8yllahu9  hy  Bdiiorial  Biaff.) 

Carriers   <$s>408 (4)— Liability   for    Injury   te 
•ample  soales  la  trunk  shown  by  evidenee. 

In  action  in  justice  court  for  damage  to 
sample  scales  bolted  in  steel  banded  trunk, 
evidence  held  sufficient  to  authorise  a  recovery 
on  theory  of  rough  handling. 

E}rror  from  Superior  Court,  Whitfield 
County;  M.  C.  Tarver,  Judge. 

Action  in  Justice  court  by  A.  L.  Edwards 
against  W.  D.  Hines,  Director  General. 
Judgment  for  plaintiff,  certiorari  denied  by 
superior  court,  and  defendant  brings  error. 
Affirmed. 

Answer  of  Justice  to  writ  of  certiorari: 

Now  comes  T.  C.  McBryde,  Justice  of  the 
peace,  in  answer  to  the  writ  of  certiorari  in 
the  above-stated  case,  and  says  that  the  facta 
set  out  In  the  certiorari  are  true,  with  the 
exceptions  to  paragraphs  8  and  4.  A.  L.  Ed- 
wards, testified:  That  on  the  ^h  day  of  No- 
vember, 1919,  I  purchased  a  first-daas  ticket 
from  Dalton,  Ga.,  to  Gainesville,  Ga.,  over  the 
Southern  Bailway,  and  delivered  to  the  bag- 
gage master  at  Dalton,  Ga.,  for  shipment,  three 
pair  of  automatic  scales  to  be  checked.  I  told 
the  baggage  master  what  the  trunks  contained. 


and  described  the  nature  of  the  scales  to  him. 
In  addition  to  this,  each  trunk  had  a  printed 
sign  on  it,  fuUy  exposed  to  view,  marked, 
"Glass,  Handle  with  Care."  The  trunks  in 
which  the  scales  were  contained  were  very 
strongly  built,  and  the  scales  were  securely 
bolted  to  the  trunks.  They  were  so  well 
packed  that  with  any  ordinary  handling  it  would 
have  been  impossible  to  have  broken  them.  In 
these  trunks  the  scales  can  be  slid  down  an 
ordinary  stairway  without  breaking  them,  and 
unless  they  were  handled  very  roughly  they 
would  not  break.  Judging  from  the  injury  they 
received,  it  is  my  opinion  that  they  were 
tnrown  out  of  cars  and  roughly  and  negligently 
handled.  When  the  scales  were  checked  to 
Gainesville,  the  agent  required  excess  charges, 
and  I  paid  the  excess  charges  which  he  de- 
manded. I  was  not  asked  by  the  agent  to  place 
a  valuation  on  the  scales,  and  for  that  reason 
I  did  not  do  so.  These  scales  were  packed  in 
the  trunks  by  myself,  and  I  know  that  they 
were  in  good  condition  when  delivered  to  the 
Southern  Railway  Company.  When  I  got  to 
Gainesville,  Ga.,  and  received  the  three  trunka 
containing  the  scales  from  the  agent  at  Gaines- 
ville, Ga.,  and  opened  the  trunks  in  the  pres- 
ence of  the  baggage  agent  at  Gainesville,  I 
found  that  two  pair  of  the  scales  were  badly 
damaged.  That  I  called  the  attention  of  the 
baggage  agent  to  the  damaged  condition  of  the 
scales,  and  asked  the  agent  what  to  do  about 
it.  The  agent  told  me  to  have  the  scales  re- 
paired, and  that  the  railroad  company  would 
pay  me  the  cost  of  the  repairs.  That  I  had  the 
scales  repaired,  and  the  actual  cost  was  $65, 
which  amount  was  paid  by  me,  the  plaintiif, 
and  that  I  filed  a  claim  with  the  railway  au- 
thorities for  this  amount  and  that  payment  was 
refused  and  suit  brought. 

Plaintiff  introduced  a  pamphlet  showing  a  pic- 
ture of  the  scales,  and  illustrating  how  they 
were  bolted  to  the  trunks,  how  they  were 
built,  and  what  the  damage  consisted  of;  illus- 
trating, also,  how  hard  it  was  to  injure  the 
scales  by  ordinary  handling.  The  trunks  had 
steel  bands  on  the  comers  as  a  protection. 
The  plaintiif  further  testified  that  he  carried 
the  scales  as  samples,  and  that  it  was  not 
customary  to  sell  and  deliver  the  scales  he  car- 
ried, but  that  he  carried  for  samples  only. 

On  cross-examination  he  admitted  that  he  had 
at  some  times  sold  his  sample  scales,  but  that 
waa  not  his  custom;  that  the  reason  he  had 
three  pair  of  scales  with  him  on  this  particular 
trip  was  that  he  intended  to  put  another  sales- 
man on  the  road  at  Gainesville,  if  he  could 
procure  another  man  to  work  for  him,  and  that 
he  intended  to  deliver  one  pair  of  the  scales  to 
that  man;  that  he  always  carried  two  pair  of 
scales,  which  he  used  for  demonstrating  pur- 
poses. 

— Statement  by  editor. 

Jas.  J.  Copeland  and  Maddoz,  McCaray  & 
Shumate,  all  of  Dalton,  for  plaintiff  in  error. 

F.  K.  McCutchen,  of  Dalton,  for  defendant 
in  error. 

LUKE,  J.  Upon  the  answer  of  the  Jus- 
tice of  the  peace  to  the  petition  for  an*- 
tiorari,  and  upon  the  certiorari,  it  waa  not 
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error  for  the  judge  of  the  superior  court  to 
overmle  the  certiorari. 
Judgment  affirmed* 

BROTLES,  0.  J.,  and  BLOOD WOBTH,  J., 
ooncuc 


(26  Ga.  App.  44S) 

ZAPF  REALTY  CO.  V.  BROWN. 
(No.  11888.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(Byllahua  ly  the  Court.) 

f.  Money  reoeived  ^=»1— -Action  lies  where  an- 
other has  reoeived  money  which  plaJntifT  is 
entitled  to  recover. 

An  action  for  money  had  and  received  lies 
in  all  cases  where  another  has  received  money 
which  the  plaintiff,  ez  sqao  et  bono,  is  en- 
titled to  recover,  and  which  the  defendant  is 
not  entitled  in  good  conscience  to  retain. 

2.  Pleading  «=s>248(l3)— Vendor  and  purchaser 
^s»341  (2)— Amendment  to  petition  hy  vendee 
to  recover  earnest  money  held  not  to  set  out 
new  cause  of  action,  or  fail  to  allege  sufR- 
cient  acts  of  fraud. 

Where  a  buyer  alleges  that  a  realty  com- 
pany had  in  its  possession  money  deposited 
with  iti  to  bind  a  client  of  that  company  to 
convey  certain  land  to  the  buyer,  upon  condi- 
tion that  the  title  to  the  land  could  be  made 
merchantable  within  a  reasonable  time,  and 
that  if  the  title  could  not  be  made  merchant- 
able within  such  time  the  money  would  be  re* 
turned  to  the  buyer,  an  amendment  alleging 
that  the  company  induced  the  buyer  to  turn 
over  the  money  to  it  by  fraudulently  represent- 
ing that  the  title  was  free  from  incumbrances, 
when,  as  a  matter  of  fact,  it  had  specified  in- 
cumbrances on  it,  merely  amplified  the  cause 
of  action  set  out  in  the  petition,  and  was  not 
objectionable,  either  as  setting  out  a  new 
cause  of  action  or  as  failing  to  allege  sufficient 
sets  of  fraud. 

3.  Vendor  and  purchaser  ^cs>35— Petition  to 
recover  earnest  money  held  to  state  cause 
of  action. 

The  petition  set  out  a  cause  of  action,  and 
was  not  subject  to  general  demurrer. 

4.  Vendor  and  purchaser  ^=»34t( 2) —Petition 
to  recover  earnest  money  not  subject  to  de- 
murrer In  not  showing  Implied  contract  to 
return  money. 

Nor  was  the  petition  subject  to  demurrer 
iiT>on  the  ground  that  the  facts  alleged  did  not 
constitute  an  implied  contract. 

5.  Vendor  and  purchaser  ^=:»34i  (2)— Petition 
to  recover  earnest  money  not  demurrahie  as 
not  showing  implied  promise  to  pay. 

The  petition  was  not  demurrable  upon  the 
ground  that  it  showed  that  no  implied  promise 
to  p-^r  arose  until  January  1,  1920. 


6.  Pleading  ^==>  1 92  (3)— Paragraph  alleging  md< 
mission  not  subject  to  demurrer. 

A  paragraph  of  the  petition  which  substan- 
tially aUeges  that  the  defendant  admitted  a 
material  fact  contrary  to  its  interest  in  not 
subject  to  demurrer. 

7.  Vendor  and  purchaser  ^s»34l(l)— Salt  held 
not  prematurely  brought. 

It  was  not  error  to  strike  the  plea  in  abate- 
ment alleging  that  the  suit  was  prematurely 
brought. 

8.  Vendor  and  purchaser  4=3>34l  (4)— Charge 
held  full  and  fair. 

The  judge's  charge  was  full  and  fair,  and 
was  not  subject  to  any  of  the  criticisms  of  it 
made  in  the  motion  for  a  new  trial. 

Mddt<tonii{  Byttahui  hy  Bditorial  Staff.) 

9.  Vendor  and  purchaser  ^=»34i  (4)— Whether 
title  was  merchantable  within  reasonable  time 
under  contract  held  for  Jury. 

In  an  action  by  an  intending  purchaser  of 
land  to  recover  a  deposit  which  was  to  be  re- 
paid if  titie  could  not  be  made  merchantable 
within  a  reasonable  length  of  time,  whether 
titie  made  merchantable  December  16th  was 
made  so  within  a  reasonable  time  after  Sep- 
tember 3d,  when  plaintiff  notified  defendant  of 
his  objections  to  the  title,  held  for  the  jury. 

Broyles,  0.  J.,  dissenting. 

Error  from  City  Oourt  of  Sandersyllle; 
E.  W.  Jordan,  Judge. 

Action  by  J.  A.  Brown  against  the  Zapf 
Realty  Oorapany.  Judgment  for  plaintiff* 
and  defendant  brings  error.   Affirmed. 

The  charge  of  the  court  was  as  follows: 

Gentiemen  of  the  jury,  J.  A.  Brown  has 
brought  an  action  against  the  Zapf  Realty 
Company;  he  sues  for  money,  having  a  re- 
ceipt. The  plaintiff  alleges  in  1919,  In  August, 
he  deposited  with  the  Zapf  Realty  Company 
the  sum  of  $614,  to  be  applied  to  the  purchase 
price  of  a  certain  tract  of  land,  provided  the 
title  to  the  land  was  merchantable,  or  provided 
the  owner  of  the  land  could  make  good  titie, 
and  that  if  the  title  was  not  merchantable  or 
made  merchantable  within  a  reasonable  time 
then  the  money  was  to  be  refunded  by  the  Zapf 
Realty  0)mpany  to  him.  The  plaintiff  in  this 
case  contends,  under  the  terms  of.  the  contract, 
he  had  until  the  5th  day  of  September,  1919, 
to  look  into  the  titie  and  ascertain  the  condi- 
tion of  the  titie;  be  alleges  he  found  various 
incumbrances  outstanding  over  the  land;  he 
alleges  that  the  Zapf  Realty  Company  and  the 
owner  of  the  land  did  not  within  a  reasonable 
time  remove  these  incumbrances,  so  as  to  make 
the  titie  to  the  land  merchantable;  he  demands 
that  bis  money  be  refunded  and  the  defendant 
declines  to  return  the  money,  and  he  now  brings 
his  suit  for  $514.  The  plaintiff  further  alleges 
that  this  contract  was  procured  from  him  by 
fraud;  that  the  defendant's  agent  represented 
to  him  at  the  time  the  contract  was  signed 
that  there  was  no  lien  or  incumbrance  of  any 
character  over  the  land;    he  alleges  if  he  had 
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Imown  the  land  was  Incambered  he  would  not 
•haye  entered  into  the  contract,  and  after  as- 
-certaining  it  was  incumbered  he  demanded  his 
money  and  thereby  to  rescind  the  contract 

The  Zapf  Beal^  Company  admits  receiving 
ihe  money,  bnt  contends  that  within  a  rea- 
sonable time,  as  provided  by  the  contract,  that 
the  title  to  the  land  the  plaintiff  agreed  to  buy 
was  made  merchantable  and  put  in  good  shape, 
and  that  by  the  time  the  plaintiff  was  required 
to  make  his  next  payment  upon  the  land  the 
title  was  then  in  good  condition  and  in  mer- 
chantable shape.  The  defendant  alleges  that 
the  plaintiff  really  breached  the  contract. 

Qentlemen  of  the  jury,  I  charge  you  in  this 
case  that  you  are  to  ascertain  from  your  knowl- 
-edge  of  human  nature  and  the  circumstances 
of  this  case  what  was  a  reasonable  time  for 
the  Zapf  Realty  Company  to  make  the  title  to 
this  land  merchantable.  Now,  if  you  believe 
-from  the  evidence  in  this  ease  that  within  a 
reasonable  time  after  September  6th  the  Zapf 
Realty  Company,  or  the  owner  of  this  land,  put 
the  title  in  merchantable  shape,  that  that  was 
done  within  a  reasonable  time,  I  charge  you  in 
this  case  that  the  plaintiff  could  not  recover; 
that  tile  amount  so  paid  by  him,  $514,  would 
go  to  the  purchase  price  of  the  land;  that  he 
could  not  recover.  I  charge  you,  however, 
that  if  you  believe  from  the  evidence  in  this' 
case  that  this  title  was  not  put  into  merchant- 
able shape  within  a  reasonable  time  after  Sep- 
tember 5th,  and  after  an  examination  disclosed 
the  incumbrances  or  liens  over  the  land,  if 
you  find  it  was  not  put  in  merchantable  shape 
within  a  reasonable  time,  then  In  this  case 
the  plaintiff  would  have  the  right  to  recover, 
.and  the  obligation  would  be  upon  the  defend- 
ant, the  Zapf  Realty  Company,  to  refund  the 
deposit  of  $514  so  received.  If  you  believe 
these  are  the  conditions  and  facts  of  the  case, 
then  the  plaintiff  in  this  case  would  have  the 
right  to  recover  and  ought  to  recover.*  If  you 
believe  in  this  case  the  seller  of  this  land,  or 
the  agent  of  the  Zapf  Realty  Company,  made 
representations  that  there  were  no  incum- 
brances upon  this  land  nor  liens  outstanding 
against  it,  and  if  you  furthermore  believe  that 
the  plaintiff,  Brown,  enteted  in  on  that  rep- 
resentation in  purchasing  the  land,  and  you  be- 
lieve the  representations  were  untrue,  then  I 
charge  you  the  plaintiff  in  the  ^astii  w^bld'have 
the  right  to  rescind  his  contract  and  recover 
for  $514,  that  is,  if  you  believe  the  contract 
was  entered  into  by  fraudulent  representations 
as  to  the  conditions  of  the  title.  The  defend- 
ant contends,  of  course,  that  the  contract  was 
net  founded  upon  fraud;  that  no  misrepresen- 
tations were  made  as  to  the  nature  and  charac- 
ter of  the  title  prior  to  the  tim^  the  contract 
was  signed. 

Now,  Gentlemen  of  the  jury,  as  to  the  lan- 
guage of  the  contract,  the  material  parts  of 
it,  it  is  as  follows:  "I  have  today  deposited 
with  the  Zapf  Realty  Company  $514  as  part 
of  the  main  purchase  money  to  bind  this  trade 
until  January  1,  1920,  having  until  September 
5,  1919,  as  time  being  allowed  for  examination 
of  title  by  my  attorney.  If  said  title  is  mer- 
chantable I  agree  to  make  settlement  as  above 
stated^  but  if  said  title  is  not  merchantable,  and 
cannot  be  made  merchantable  within  a  reason- 
^Lble  time,  cash  payment  is  to  be  refunded  to 
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mer  and  contract  canceled."  mme  Is  the  es- 
sence of  this  contract.  I  charge  you  it  was 
the  duty  of  tlie  plaintiff  under  this  contract  to 
look  into  and  examine  this  title  by  September 
5,  1919;  that  was  the  time  under  the  contract 
to  look  into  It;  and  then  it  was  his  duty  to 
disclose  to  the  Zapf  Realty  Company  any  de- 
fects, obligations,  or  incumbrances  to  the  title, 
and  it  was  incumbent  upon  the  Zapf  Realty 
Company,  or  the  owners  of  the  land,  to  cause 
these  incumbrpmces  to  be  removed  within  a 
reasonable  time  after  September  5,  1919. 

As  I  have  said  to  you,  you  are  the*  judges  of 
what  is  a  reasonable  time  under  the  circum- 
stances of  this  case.  You  may  consider  the 
nature  or  character  of  the  trade;  you  may  con- 
sider all  the  evidence  in  this  case  and  all  the 
circumstances  and  all  the  conditions  in  order 
to  ascertain  what  was  a  reasonable  time.  If  the 
defendant  did  not  within  a  reasonable  time  re- 
move all  incumbrances,  then  the  plaintiff  ought 
to  recover  in  this  case.  On  the  other  hand,  if 
you  believe  within  a  reasonable  time,  of  which 
yon  are  to  be  the  judges,  these  incumbrances 
were  removed  and  this  title  was  made  mer- 
chantable, then  you  should  find  for  the  defend- 
ant. 

Under  the  rules  of  law  I  have  given  you  in 
charge,  if  you  find  for  the  plaintiff,  the  form  of 
your  verdict  should  be,  •*We,  the  jury^  find  for 
the  plaintiff  $614,  with  interest  at  7  per  t*ent.," 
stating  from  whatever  time  he  should  recover, 
and  the  principal  and  interest  should  be  stated 
separately. 

If  you  find  for  the  defendant,  the  Zapf  Realty 
Company,  the  form  of  your  verdict  should  be, 
"We,  the  jury,  find  for  the  defendant.*' 

— Statement  by  editor. 

Evans  &  Evans  and  W.  li.  Goodwin,  all  of 
Sandersville,  for  plaintiff  in  error. 

Roy  V.  Harris,  of  Loaisville,  and  J.  C. 
Newsome,  of  Sandersville,  for  defendant  in 
error. 

LUKE,  J.  The  plaintiff's  petitioh  substan- 
tially alleged  that  tbe  defendant  was  In  pos- 
session of  $514  belonging  to  plaintiff,  which 
the  defendant  was  in  equity  and  good  con- 
scieDoe  bound  to  repay  him  on  an  implied 
promise  so  to  do;  that  on  March  1,  1919,  the 
plaintiff,  through  the  defendant,  entered  into 
a  contract  with  one  Oobb,  whereby  he  agreed 
to  purchase  from  Cobb  described  lands;  that 
the  plaintiff  then  and  there  deported  with 
the  defendant  $614'  to  bind  a  sale  milll  Jan,* 
Tiary  1, 1920 ;  that  the  said  conUract  provided 
that  the  plaintiff  should  have  a  certain  time 
to  examine  the  title  to  tbe  land,  and  that  if 
the  title  was  not  mercbantable,  and  could 
not  be  so  made  within  a  reasonable  time,  the 
said  cash  payment  was  to  be  returned' to  the 
plaintiff  and  the  trade  rescinded;  that  at 
the  time  of  ffling  the  petition  the  title  was 
not  merchantable,  because  Ccfbh  had  no  title 
to  tbe  land,  and  it  was  incumbered  with  a 
security  deed,  securing  a  debt  of  $4,000;  that 
a  reasonable  time  had  elapsed  for  the  title 
to  be  made  merchantable^  and  that  it  had 
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not  been  so  made;  and  that  the  defendant 
refused  to  repay  $514  in  Its  possession. 

A  contract  dated  August  1, 1919,  signed  by 
the  plaintiff  and  accepted  in  writing  by  Cobb, 
a  copy  of  which  was  attached  to  the  petition, 
provided  that  the  plaintiff  should  pay  a  fixed 
sum  for  the  land,  $514  of  which  was  to  be 
paid  In  cash,  an  additional  amount  on  Jan- 
uary 1, 1920,  and  the  balance  in  equal  annual 
installments  on  January  1  of  each  year,  with 
the  priy liege  of  paying  the  full  balance  of 
the  purchase  price  on  the  date  fixed  for  the 
payment  of  any  installment  The  contract 
further  stated  Uiat  the  plaintiff  had  deposit- 
ed with  the  defendant,  "for  good  will,  $514, 
as  a  part  of  the  purchase  money  to  bind  this 
trade  until  January  1,  1920,  until  September 
5,  1919,  time  being  allowed  for  the  examina- 
tion of  the  title  by  my  attorney,"  "and  if 
said  title  is  merchantable,  I  agree  to  make 
settlement  as  above  stated,  but  if  said  title 
is  not  merchantable,  and  cannot  be  made 
merchantable  within  a  reasonable  length  of 
time,  the  said  cash  payment  is  to  be  returned 
to  me  and  the  trade  canceled.  Time  is  the 
essence  of  this  contract." 

The  plaintiff  was  allowed  to  amend  his 
petition  by  alleging  that  the  contract  was 
void  and  not  binding,  because  his  signature 
to  it  was  procured  by  fraud,  In  that  the  de- 
fendant represented  to  him  that  there  were  no 
incumbrances  upon  the  land,  whereas  at  the 
time  of  the  contract  It  was  incumbered  by  a 
certain  security  deed  given  by  the  then  hold- 
ers of  the  title  to  the  Life  Insurance  Com- 
pany of  Virginia^  and  that,  upon  discovery 
of  this  fact,  he  offered  to  rescind  his  contract 
and  demanded  the  return  of  his  money.  The 
defendant  denied  the  material  allegations  of 
the  petition,  and  also  pleaded  that  it  had 
until  January  1,  1920,  or  a  reasonable  time 
thereafter,  to  make  the  title  merchantable, 
and  that  it  was  ready  and  able  to  do  so. 

[1-8]  An  action  for  money  had  and  received 
lies  in  all  cases  where  another  has  received 
money  which  the  plaintiff,  ex  sBquo  et  bono, 
is  entitled  to  recover  and  which  the  defend- 
ant is  not  entitled  in  good  conscience  to  re- 
tain. Whitehead  v.  Peck,  1  Ga.  140  (3); 
Knight  V.  Roberts,  17  Ga.  App.  527,  87  S.  E. 
809.  Under  this  broad  rule,  the  petition 
clearly  sets  out  a  cause  of  action.  The 
amendment  setting  up  that  the  defendant 
represented  the  land  to  be  free  from  incum- 
brances alleged  a  fact  tending  to  show  that 
the  plaintiff  was  entitled  to  recover  money 
which  the  defendant  should  not  in  good  con- 
science keep.  This  amendment  merely  am- 
plified the  cause  of  action  as  laid,  and  it  was 
not  error  to  allow  it  The  contract  attached 
to  the  petition  Is  not  aptly  expressed,  but 
reasonably  construed,  it  in  effect  states  that 
the  money  sued  for  was  deposited  with  the 
defendant  to  bind  the  trade  until  January 
1,  1920 :   that  the  plaintiff  had  from  August 


1,  1919,  the  date  of  the  contract,  until  Sep- 
tember 6,  1919,  to  investigate  the  title  to 
ascertain  if  it  was  merchantable;  and  that  if 
it  could  not  be  so  made  within  a  reasonable 
time  the  cash  payment-  was  to  be  returned 
to  the  plaintiff,  time  being  of  the  essence  of 
the  contract 

While  it  appears  from  the  evidence  that  the 
plaintiff,  prior  to  bringing  his  suit,  did  state 
that  he  demanded  his  money  back  and  with- 
drew from  the  trade,  and  while  the  evidence 
further  shows  that  plaintiff  stated  during  the 
month  of  September  that  he  was  ready  to 
make  a  settlement  in  full,  he  further  said 
that  he  would  not  do  so  because  "of  outstand- 
ing obligations."  The  plaintiff  had  from  Au- 
gust 1,  1919,  until  September  5,  1919,  to  ex- 
amine the  title.  On  September  3,  1919,  he 
notified  the  defendant  of  his  objections  to  the 
title,  and  on  October  7,  1919,  he  brought  his 
action.  The  security  deed  outstanding  and 
dated  March  1,  1917,  was  not  canceled  of 
record  until  December  8, 1919.  On  December 
9,  1919,  certain  parties  conveyed  the  land  by 
warranty  deed  to  one  Pamell,  and  on  Decem- 
ber 16  Pamell  conveyed  the  land  to  Cobb. 
,On  or  about  December  15,  1919,  defendant 
presented  to  the  plaintiff  a  deed  from  Cobb 
with  draft  attached. 

[9]  It  therefore  clearly  appears  that  Cobb 
was  not  in  a  situation  to  make  a  merchant- 
able title  to  the  plaintiff  prior  to  December 
15,  1919.  The  Jury,  by  their  verdict  sus- 
tained the  plaintifl^s  contention  that  the  title 
was  not  merchantable,  and  not  so  made  with- 
in a  reasonable  time,  and,  under  the  evidence, 
this  court  cannot  say  that  the  Jury's  view  of 
the  matter  was  not  correct 

Judgment  afllrmed. 

BLOODWORTH,  J.,  concurs, 
BROYLES,  C.  J.,  dissents. 


(26  Ga.  App.  483> 
8HIFLETT  v.  STATE.    (No.  12016.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1.. 

March  9,  1921.) 

(Syllabus  hv  Editorial  Staff.) 

1.  Criminal  law  ^=» f  1 60— Verdict,  su|H>orteit 
by  evidenoe  and  approved  by  trial  Jiidoe,  not 
set  aside^  ttiongh  evidenoe  wealc. 

Where  one  witness  for  the  state  testified 
positively  to  the  commission  of  the  offense, 
and  the  verdict  of  guilty  had  the  approval  of 
the  trial  Judge,  it  cannot  be  set  aside  for  al- 
leged insufficiency  of  the  evidence,  though  the 
evidence  is  weaic. 

2.  CrimlnaJ  law  ^=s>670— Exciusion  of  evidence 
not  error,  when  court  not  apprised  of  ex> 
pected  answer. 

The  exclusion  of  a  question  asked  a  wit- 
ness on  direct  ezamination  is  not  reversible 
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error,  where  the  court  was  not  apprised  of 
what  the  answer  of  the  witness  was  expected 
to  be. 

S.  Witnesses  ^=»379(2)— ExdusloR  of  evidence 
of  admlssloii  by  witness  for  the  state  held 
not  error. 

On  a  trial  for  malicious  mischief,  the  ex- 
clusion of  evidence  that  a  witness  for  the  state 
told  defendant's  witness  that  he  did  not  see  de- 
fendant commit  the  act,  and  only  knew  what 
another  told  him,  was  not  error. 

4.  Criminal  law  ^3>8I4(I7)— Failure  to  charge 
on  ciroumstantial  evidence  held  not  error. 

Where  one  witness  for  the  state  testified 
posltlTcly  to  the  commission  of  the  offense,  the 
failure  to  charge  the  law  of  circumstantial  evi- 
dence, as  embodied  in  Pen.  Code  1010,  |  1010, 
held  not  error. 

5.  Criminal  law  <$=s>93&(  I  )~New  trial  not 
granted  for  eumulativo  and  Impeaching  evi- 
dence, not  likely  to  produce  different  rei(^lt. 

Where  newly  discovered  evidence  was  cumu- 
lative and  impeaching,  and  would  not  probably 
produce  a  different  verdict  on  another  trial,  it 
was  not  error  to  deny  a  new  triaL 

Error  from  City  Court  of  Polk  County; 
John  Ia  Tison,  Judge. 

Emory  Shlflett  was  convicted  of  malicious 
mischief,  and  he  brings  error.    Affirmed. 

The  third  ground  of  the  am^ided  motion 
for  a  new  trial  complained  of  the  exclusion 
of  testimony  that  Bill  Flipping,  a  witness 
for  the  state,  told  the. witness  he  did  not 
see  defendant  commit  the  act  charged,  but 
that  Mrs.  Dunn  did,  and  that*  he  knew  noth- 
ing except  what  she  told  him. 

The  fourth  ground  complained  of  the  fail- 
ure to  charge  the  law  of  circumstantial  evi- 
dence as  contained  in  Pen.  Code  1910,  1 1010. 

Mundy  &  Watkins,  of  Cedartown,  for  plain- 
tiff in  error. 

J.  A.  Wright,  Sol.,  and  J.  K.  Davis,  both  of 
Cedartown,  for  the  State. 

LUKE,  J.  [1]  1.  The  defendant  in  this 
case  was  convicted  of  a  misdemeanor.  The  evi- 
dence was  conflicting.  If  the  jury  had  believed 
the  evidence  for  the  defendant,  a  verdict  in 
his  f^vor  would  have  been  demanded.  The 
evidence  for  the  state  was  weak,  but  the  jury 
believed  the  one  witness  for  the  state,  who 
testified  positively  to  the  commission  of  the 
offense.  Therefore,  the  verdict  of  guilty 
having  the  approval  of  the  trial  Judge,  un- 
der repeated  rulings  of  the  Supreme  Court 
and  of  this  court,  this  court  cannot  set  it 
aside  because  of  alleged  insufficiency  of  evi- 
dence. 

[2]  2.  The  assignment  of  error  in  ground 
2  of  the  amendment  to  the  motion  for  a  new 
trial,  upon  the  court's  refusal  to  admit  evi- 
dence, falls  within  the  rule  that  requires  the 
court  to  be  apprised  of  what  the  answer  of 
the  witness  is  expected  to  be,  when  the  wit- 
ness is  upon  direct  examination. 
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[3, 4]  3.  There  is  no  merit  in  grounds  3 
and  4  of  the  amendment  to  the  motion  for 
a  new  trlaL 

[5]  4.  The  newly  discovered  evidence  was 
both  cumulative  and  impeaching,  and  would 
n:ot  probably  produce  a  different  verdict 
upon  another  trial.  For  no  reason  assigned 
was  it  error  to  overrule  the  motion  for  a 
new  trial. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J^ 
concur. 


(26  Oa.  App.  4SD 
GAMMON  V.  STATE.    (No.  1 1988.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

fSyllahui  hp  Ediiorial  Biaf,) 

1.  Criminal  law  ^=9822(1)— I nstmctlons  to  be 
eonsldered  In  connection  with  entire  charge. 

When  instructions  complained  of  present  no 
ground  for  reversal  when  considered  in  con* 
nection  with  the  entire  charge,  the  judgment 
will  not  be  reversed. 

2.  Witnesses  ^=934S— Impeach  meat  of  prose- 
outing  witness  In  bastardy  case  limited  to  pe- 
riod of  gestation. 

On  a  trial  for  bastardy,  the  court  did  not 
err  in  limiting  evidence  of  immoral  and  improp- 
er conduct  between  the  prosecuting  witness 
and  men  other  than  defendant,  offered  to  im- 
peach her  testimony,  to  the  period  of  gesta- 
tion. 


3.  Criminal  law  ^s>l064(4)«GnKind  of  motion 
for  new  trial  not  considered,  when  not  show- 
ing pertinent  question  was  asked  and  answer 
ruled  out. 

Where  a  ground  of  a  motion  for  a  new 
trial  merely  set  out  evidence  in  narrative  form, 
followed  hy  the  statement  that  it  was  ruled 
out,  without  showing  that  any  pertinent  ques- 
tion was  asked  and  that  the  court  ruled  out  the 
answer,  it  could  not  be  considered. 

4.  Criminal  law  ^=3>l 064 (4)— Grounds  of  mo- 
tion for  new  trial  complaining  of  exclusion  of 
evidence  without  showing  materlaUty  not  eon- 
sldered. 

Grounds  of  motion  for  new  trial  complain- 
ing of  the  exclusion  of  an  affidavit  and  a  copy 
of  a  letter,  without  showing  their  materiality, 
or  how  they  affected  the  case,  without  examin- 
ing other  parts  of  the  record,  were  not  in  prop- 
er form  for  consideration. 

5.  Criminal  law  #=»l  147— Amount  of  flne  with- 
in limits  fixed  by  law  within  trial  court's  dis- 
cretion. 

Imposition  of  penalties  within  the  limits  fix- 
ed by  law  rests  upon  the  trial  judge's  sound 
discretion,  which  cannot  be  controlled  by  the 
Court  of  Appeals;  and  hence  there  was  no 
merit  in  a  ground  of  a  motion  for  new  trial 
complaining  of  a  fine  for  $900  and  costs  for 
bastardy,  on  the  ground  that  it  exceeded  the 
amount  of  the  bond  designated  by  statute. 
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Bitor  from  City  OcMirt  of  Polk  Ck>ant7; 
Jobn  L,  Hsod,  Judge. 

Richard  Gammon,  Jr.,  was  conyicted  of  an 
offense,  and  be  brings  error.    Affirmed.  . 

Defendants  sougbt  to  impeach  the  prose- 
cuting witness  by  proving  improper  and  im- 
moral conduct  on  her  part  with  the  witness 
and  others.  The  court  ruled  that  such  evi- 
dence should  be  limited  to  the  period  of  ges- 
tation, and  that  evidence  of  acts  prior  to 
that  period  would  be  excluded.  This  is  the 
ruling  complained  of  in  the  second  ground 
of  the  amended  motion. 

The  third  ground  sets  out  the  evidence, 
the  exclusion  of  which  is  complained  of,  in 
narrative  form,  without  questions,  answers, 
objections,  or  rulings,  followed  by  the  state- 
ment '*This  evidence  the  court  ruled  out** 

The  sixth  ground  complained  that  the  court 
exceeded  his  authority  in  fining  defendant 
a  sum  in  excess  of  the  amount  of  the  bond 
designated  by  statute,  the  fine  being  1900 
and  costs. — Statement  by  editor. 

Mundy  &  Watklns  and  Bunn  ft  Trawick, 
all  of  Cedartown,  for  plaintiff  in  error. 

LUKE,  J.  [1]  1.  The  instructions  complain- 
ed of  in  the  first  ground  of  the  amendment 
to  the  motion  for  a  new  trial  were  authorized 
by  the  evidence,  and,  when  considered  in  con- 
nection with  the  entire  charge  of  the  cotirt, 
present  no  reason  for  a  reversaL 

[21  2.  The  court  properly  excluded  the  tes- 
timony complained  of  in  the  second  ground 
of  the  amendment  to  the  motion  for  a  new 
trial. 

[3}  3.  "In  order  for  the  exclusion  of  oral 
testimony  to  be  considered  as  a  ground  for 
a  new  trial,  it  must  appear  that  a  pertinent 
question  ica^  asked  [italics  ours],  and  that 
the  court  ruled  out  the  answer;  and  that  a 
statement  was  made  to  the  court  at  the 
time  showing  what  the  answer  would  be; 
and  that  such  testimony  was  material,  and 
would  have  benefited  the  complaining  party." 
OrltiSn  T.  Henderson,  117  Oa.  882(2),  43  3. 


E.  712.  Under  the  above  ruling,  the  third 
ground  of  the  amendment  to  the  motion  for 
a  new  trial  cannot  be  considered. 

[4]  4.  Grounds  4  and  5  of  the  amendment 
to  the  motion  for  a  new  trial,  as  to  the  ex- 
clusion of  evidence,  are  incomplete  and  not 
in  proper  form  for  consideration  by  thla 
court.  These  grounds,  except  a  copy  of  an 
affidavit  and  a  copy  of  a  letter  attached 
thereto  as  exhibits,  are  as  follows: 

"Because  the  court  erred  in  ruling  out  the 
affidavit  of  Charlie  Galloway,  sworn  to  before 
J.  a  KDlght,  J.  P.,  on  the  13th  day  of  April, 
1920.  This  affidavit  was  offered,  having  been 
identified  by  the  witness  and  ruled  oat  by  the 
court.  A  copy  of  this  affidavit  is  hereto  at- 
tached and  marked  Exhibit  A  and  made  a  part 
of  this  ground  of  the  motion  for  a  new  triaL** 
I  "Because  the  court  erred  in  ruling  out  a  let- 
ter from  George  Lindsey,  under  date  of  April 
11,1920,  and  identified  by  the  witness  and  of- 
fered in  connection  with  bis  testimony.  That 
portion  of  the  letter  hereto  attached,  marked 
Exhibit  B,  and  made  a  part  of  this  ground  of 
the  motion  for  new  trial." 

The  materiality  of  the  affidavit  and  let- 
ter, and  how  they  affected  the  case,  could 
not  be  ascertained  without  examination  of 
other  parts  of  the  record.  See  Corona  v.  De 
Laval  Separator  Co.,  24  Ga.  App.  683(1),  102 
S.  E.  44. 

[5]  6.  "The  imposition  of  penalties  within 
the  limits  fixed  by  law  rests  within  the 
sound  discretion  of  the  trial  judge,  and  this 
court  has  no  jurisdiction  to  control  such  dis- 
cretion." GrlgJrs  V.  State,  17  Ga.  App.  301(1), 
86  S.  E.  726,  and  cases  dted.  Under  this 
ruling  the  sixth  ground  of  the  amendment  to 
the  motion  for  a  new  trial  is  without  merit 

6.  Th€»re  was  evidence  to  authorize  the 
verdict,  which  has  the  approval  of  the  trial 
judge,  and  for  no  reason  assigned  was  it  er- 
ror to  overrule  the  motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLBS,   O.   J.,   and   BLOODWORTH, 

J.,  concur. 


N.C.) 

(181  N.  C.  227) 

WOOD  V.  WOOD.     (No.  336.) 


(Snpr^me  Contt  of  North  Carolina.    April  20, 

1021.) 

Divorce   ^»66  — Aoftlon   properly  brought   In 
county  In  which  wife  separated  from  husband 
resided. 
Under  Revisal  1905,   g  1559,   as  amended 
by  Pub.  Laws  1015,  c.  229,  providing  that  di- 
vorce action  shall  be  brought  in  the  coanty  In 
which    either  the   plaintiff    or   the    defendant 
resides,  an  action  by  a  wife  separated  from 
husband  was  properly  commenced  in  the  county 
in  which  the  wife  resided,  instead  of  that  in 
which  the  husband  resided;    the  common-law 
rale  that  the  wife's  residence  was  that  of  the 
husband  having  been  changed  by  such  statutes. 

Appeal  from  Superior  Cotirt,  Davidson 
County;   Ray,  Judge. 

Action  by  F.  N.  Wood  against  K.  K.  Wood. 
From  order  denying  motion  to  remove  the 
trial  to  the  county  of  defendant's  residence, 
defendant  appeals.    Affirmed. 

This  is  an  action  for  divorce  a  mensa  et 
thoro  because  of  cruel  treatment,  which 
rendered  feme  plaintiff's  condition  intoler- 
able and  her  life  burdensome.  It  is  not  nec- 
essary to  set  forth  in  detail  the  specific  al- 
legations of  cruelty.  The  case  is  here  upon 
a  motion  to  remove  the  same  for  trial  to  the 
county  of  Davie,  where  plaintUTs  husband 
resides  and  has  his  domicile. 

J.  R.  McCrary,  of  Lexington,  and  A.  T. 
Grant,  Jr.,  and  £7.  L.  Oaitber,  both  of  Mocks- 
Tille,  for  appellant. 

Walser  ft  Walser,  of  Lexington,  for  ap- 
pellee. 

WALKER,  J.  The  defendant  contends 
that  the  domicile  of  the  wife  is  that  of  her 
husband,  and  therefore  the  action  should 
have  been  brought  in  Davie  county,  and  re- 
lied mainly  upon  Smith  v.  Morehead,  59  N. 
C.  360,  where  the  husband  resided  in  one 
county  of  this  state,  and  the  action  was 
brought  by  the  wife  in  another  county.  The 
court  dismissed  the  bill  for  want  of  Jurisdic- 
tion because,  according  to  the  common  law, 
the  residence  of  the  wife  was  that  of  her 
husband,  and  therefore  the  venue  had  been 
Improperly  laid. 

Conceding  that  to  be  the  rule  of  the  eom- 
mon  law,  it  does  not  appl^  to  this  case,  as 
the  law  has  been  changed  by  statute.  In  Re- 
visal of  1905,  §  1559,  it  is  provided,  under  the 
title  of  "Venue,**  that,  "In  all  proceedings 
for  divorce,  the  summons  shall  be  returnable 
to  the  court  of  the  county  in  which  the  ap- 
plicant resides,"  and  by  Public  Laws  of  1915, 
c.  229,  that  section  was  amended  by  strik- 
ing out  the  final  words  "the  applicant  re- 
sides'*  and  inserting  in  place  thereof,  the 
words  "either  the  plaintiff  or  defendant 
sides,"  so  that  it  now  reads: 
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"Tn  all  proceedings  for  divorce,  the  summons 
shall  be  returnable  to  the  court  of  the  county 
in  which  either  the  plaintiff  or  defendant  re- 
sides." 


Either  one  of  these  sections,  the  original 
one  or  that  which  was  changed  by  amend- 
ment, is  sufilclent,  in  our  Judgment,  to  show 
clearly  the  intention  of  the  Legislature  to 
change  the  rule  of  the  common  law,  as  laid 
down  in  Smith  v.  Morehead,  supra.  If  this 
is  not  so,  why  change  the  statute  at  all,  or 
why  not  simply  have  provided  that  the  ac- 
tion should  be  brouight  in  the  county  where 
the  husband  resided  or  had  his  domicile? 
The  section  before  amendment  required  the 
action  to  be  brought  in  the  county  "where 
the  applicant  resided."  This  obviously  im- 
plied that  each  of  the  possible  applicants 
might  have  a  different  residence  from  the 
other,  but  this  would  not  be  so  if  the  an- 
cient common-law  rule  still  prevailed,  be- 
cause there  was  but  one  domicile,  which  was 
that  of  the  husband.  And  the  amended  sec- 
tion is,  if  anything,  mudi  more  significant 
of  an  intention  to  change  the  law  and  accord 
to  the  wife,  if  plaintiff  in  the  action,  the  right 
to  sue  in  the  county  of  her  residence,  as  dis- 
tinguished from  that  of  her  husband,  for  the 
section,  as  it  now  reads,  provides  that  the 
venue  In  an  action  for  divorce  may  be  laid 
in  the  county  where  the  plaintiff  or  the  de- 
fendant resides,  thereby  plainly  recognizing 
that  the  parties  to  the  suit  may  have  differ- 
ent residences,  for  the  purpose  of  determin- 
ing the  venue  or  place  of  trial.  We  cannot 
admit,  for  a  moment,  that  the  Legislature 
would  do  so  vain  and  useless  a  thing  as  to 
enact  and  then  change  the  statute  without 
intending  to  alter  the  former  rule  of  law  as 
stated  in  Smith  v.  Morehead,  supra. 

The  defendant  contends,  though,  that  there 
are  several  cases  decided  since  Act  1871-2, 
c.  193  (Revisal,  §  1559),  was  enacted  which 
have  cited  Smith  v.  Morehead,  supra,  with 
approval,  and  the  inference  is  drawn  there- 
from that  it  has  been  aflSrmed  on  this  point, 
as  will  appear  in  the  report  of  those  cases, 
which  are  the  following:  Hicks  v.  Skinner, 
71  N.  C.  539,  17  Am.  Rep.  16 ;  State  v.  Ross, 
76  N.  C.  242,  22  Am.  Rep.  678;  Moore  v. 
Moore,  130  N.  C.  335,  41  S.  E.  043 ;  Cook  v. 
Cook,  159  N.  C.  46,  74  S.  E.  639,  40  L.  R.  A., 
(N.  S.)  83,  Ann.  Cas.  1914A,  1137.  We  have 
carefully  examined  all  of  those  decisions, 
and  none  of  them  applies  to  this  case. 
Hicks  V.  Skinner  was  an  action  to  determine 
the  equities  of  the  wife  in  a  trust  fund  held 
by  Mr.  B.  F.  Moore;  the  plaintiffs,  who  were 
her  husband's  creditors,  alleging  that  all  her 
rights  had  passed  to  her  husband  because  of 
the  unity  of  husband  and  wife.  State  v. 
Roes,  supra,  was  an  indictment  for  fornica- 
tion and  adultery,  and  involved  the  validity 
in  this  state  of  a  marriage  between  a  white 
person  and  a  negro,  contracted  and  solemnix- 
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id  in  another  where  such  marriages  were 
lawful  and  valid.  In  Moore  v.  Moore,  supra, 
the  plaintiff',  who  was  the  wife,  had  gone  to 
another  state  for  a  temporary  purpose,  and 
at  her  husband's  request,  with  the  Intention 
of  returning  to  this  state,  and  afterwards 
ijhe  did  return  to  this  state,  and  after  being 
disowned  by  her  husband,  she  resided  here 
separately  from  him  for  more  than  the  re- 
quired two  years.  The  court  sustained  her 
action  against  a  motion  to  dismiss  It  That 
case  would,  in  principle  and  legal  effect, 
seem  to  be  against  the  defendant.  The  ques- 
tion In  Ck>ok  V.  Cook,  supra,  was  not  one  of 
venue,  but  related  to  the  pendency  of  an- 
other action.  It  Is,  however,  to  be  noted 
that  the  defendant  In  that  case,  who  was 
the  husband,  did  not  ask  for  a  change  of 
venue  from  Wake  county,  where  his  wife  had 
sued  him  for  divorce  a  mensa,  to  Alamance 
county,  where  he  had  sued  his  wife  for  di- 
vorce a  vinculo,  but  virtually  admitted  her 
right  to  sue  in  Wake  county,  although  her 
husband  resided  in  Alamance  county.  The 
only  question  presented  and  decided  in  that 
case  was  as  to  the  plea  of  the  pendency  in 
Alamance  county  of  his  suit  for  divorce  a 
vinculo.  So  while  the  court  did  not  discuss 
or  decide  the  question  herein  presented,  it 
was  tacitly  conceded  that  the  suit  had  been 
brought  in  the  proper  county.  In  none  of 
those  cases  was  any  reference  made,  even 
remotely,  to  the  change  in  the  law  as  to  ven- 
ue, which  was  wrought  by  Revlsal,  f  1559, 
because,  we  suppose,  there  was  no  need  to 
do  so,  as  the  question  we  have  here  was  not 
raised  in  any  of  them.  The  nearest  to  it  Is 
what  was  said  in  the  Moore  Case,  and  that 
Impliedly  holds  that  the  wife  can  have  a  sep- 
arate domicile  for  the  purpose  of  venue,  for 
the  plaintiff  there  did  live  in  this  state,  and 
away  from  her  husband  for  two  years  or 
more  before  her  suit  was  commenced. 

Some  of  the  courts  In  other  Jurisdictions 
hold  that  where  the  wife  Is  compelled  43y  her 
husband's  conduct  to  separate  herself  from 
him  and  dwell  in  a  home  of  her  own,  she 
may  bring  her  action  for  divorce  in  the  coun- 
ty of  her  own  actual  domicile,  but  we  are  not 
required  to  decide  as  to  the  correctness  of 
this  view,  and  express  no  opinion  upon  it 

The  result  is  that  there  was  no  error  in 
refusing  to  remove  the  case. 

Affirmed. 


(la  N.  C.  230) 

BRAENDER  TIRE  A  RUBBER  CO.  v.  R.  K. 
MOTOR   CO.     (No.  389.) 

(Supreme  Court  of  North  Carolina.    April  20, 

1921.) 

1.  Trial  ^=9356(0— •Judgment  cannot  be  ren- 
dered without  Jury's  answer  on  Issues  sub- 
mitting counterolaim  supported  by  evidence. 
In  an  action  for  a  breach  of  contract,  where 

defendant  pleaded  a  counterclaim  and  introduc- 


ed evidence  to  support  It,  a  Judgment  cannot  be 
rendered  for  plaintiff  for  the  amount  found  by 
the  jury  to  be  due  on  his  cause  of  action,  where 
the  jury  failed  to  answer  the  Issues  relating  to 
defendant's  counterclaim. 

2.  Trial  «s»365( I)— Finding  for  plaintiff  on 
defendant's  liability  not  answering  Issues  on 
counterclaim  Is  not  finding  against  counter- 
claim. 

The  fact  that  the  jury  answered  the  is- 
sues submitting  plaintifTs  cause  of  action  fa- 
vorably to  plaintiff,  and  made  no  answer  to  the 
issues  submitting  defendant's  counterclaim,  can- 
not be  construed  a»  a  finding  against  defend- 
ant on  the  counterclaim,  as  wdl  as  on  plaintiff's 
cause  of  action. 

Appeal  from  Superior  Court,  Guilford 
County;   Ray,  Judge. 

Action  by  the  Braender  Tire  &  Rubber 
Company  against  the  R.  K.  Motor  Company. 
Judgment  for  plaintiff,  and  defendant  ap* 
peals.    N\dw  trial. 

Civil  action  to  recover  the  sum  of  $414.50, 
balance  alleged  to  be  due  on  contract  for 
certain  automobile  tires  sold  and  delivered 
the  defendant  under  a  written  jobber's  agree- 
ment Defendant  admitted  execution  of  the 
contract  and  the  nonpayment  of  a  balance  of 
$226.38  for  tires  duly  received,  but  set  up 
in  defense  and  by  way  of  counterclaim  that 
the  plaintiff  had  breached  the  contract  and 
had  failed  and  refused  to  make  shipments  as 
specified  in  the  agreement,  by  reason  of 
which  defendant  alleged  and  offered  evidence 
tending  to  show  that  it  had  been  damaged  in 
the  sum  of  $1,800. 

Upon  Issues  joined,  tlie  following  verdict 
was  rendered  by  the  jury: 

"(1)  Is  defendant  indebted  to  plaintiff;  and, 
if  so,  in  what  amount?    Answer:  Yes;  $414.50. 

'*(2)  Did  plamtiff  breach  its  contract  with 
defendant?     Answer:    . 

"(3)  What  damages.  If  any,  is  defendant  en- 
titled to  recover  of  plaintiff?    Answer:  


n 


Defendant,  in  apt  time,  lodged  a  motion 
to  set  aside  the  verdict,  because  the  second 
and  third  Issues,  relating  to  its  counterclaim, 
had  not  been  answered.  This  motion  was 
overruled,  and  his  honor  rendered  judgment 
in  favor  of  the  plaintiff  for  $414.50. 

Brooks,  Hines  &  Kelly,  of  Greensboro,  for 
appellant 

Justice  &  Broadhurst  and  O.  0.  Cox,  all 
of  Greensboro,  for  appellee. 

STACY,  J.  [1,2]  There  was  ample  evi- 
dence tending  to  support  the  defendant's 
counterclaim,  and  we  think  the  issues  raised 
thereby  must  be  answered  before  any  final 
judgment  can  be  entered  in  the  cause.  We 
are  not  at  liberty  to  say  that  the  jury  Intend- 
ed to  answer  the  Issues  against  the  defend- 
ant, because  they  did  not  answer  th^m  at 
all ;  nor  do  we  think  the  answer  to  the  first 
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Issue  a  necessary  denial,  by  Implication,  of 
defendant's  connterclaim.  It  Is  true  the  jury 
evidently  accepted  plaintiff's  contention  as 
to  the  correct  balance  due  for  the  tires  sold 
and  delivered  to  the  defendant;  but  upon 
the  question  as  to  whether  there  was  any 
breach  of  the  contract,  as  alleged,  and  a  re- 
fusal to  ship  other  tires,  which  resulted  in 
loss  to  the  defendant,  the  verdict  is  silent. 

In  the  case  of  McKenzie  v.  McKenzie,  153 
N.  G.  242,  69  S.  E.  134,  the  following  expres- 
sion was  used  In  speaking  of  a  similar  point 
raised  on  that  appeal: 

"The  material  iBsues  of  fact  raised  by  the 
pleadings  should  be  submitted  to  the  jury,  and 
of  course  answered  by  them.  Davidson  v.  Gif- 
ford,  100  N.  C.  18,  and  the  issues  with  the  re- 
sponses thereto  must  be  8ufl9cient  to  support 
the  judgment  and  dispose  of  the  matters  in  con- 
troversy." Palkner  v.  PUcher,  137  N.  O.  449, 
49  S.  E.  945. 

As  suggested  In  Wilson  v.  Railroad,  165  N. 
G.  499,  81  S.  E.  684,  we  think  his  honor 
should  have  sent  the  Jury  back,  with  direc- 
tions to  answer  the  remaining  issues  before 
receiving  the  verdict. 

Had  there  been  no  evidence  to  support  the 
counterclaim,  it  might  have  been  disregard- 
ed, but  in  the  present  state  of  the  record  the 
defendant's  motion  to  set  aside  the  partial 
verdict,  as  rendered,  should  have  been  al- 
lowed. 

New  trial. 


(181  N.  C.  501) 

BOONE  V.  NEWSOM  at  ux.    (No.  396.) 

(Supreme  Gonrt  of  North  GaroUna.    April  20, 

1921.) 


Appeal  and  error  ^=:»I002— In  trespass  Involv- 
ing location  of  a  line,  bold,  that  the  jury's 
finding  on  a  disputed  fact  as  to  whether  a 
deed  covered  land  in  oontroverty  most  stand. 

In  an  action  for  trespass  involving  the  lo- 
cation of  a  boundary  line,  wherein  plaintiff  al- 
leged ownership  of  a  tract,  including  the  locus 
in  quo,  and  it  was  not  denied  that  the  parties 
were  abutting  owners,  and  defendants  contend- 
ed plaintifTs  deed  did  not  cover  the  land  in  con- 
troversy and  that  their  own  possession  was 
rightful  and  lawful,  the  jury's  finding  for  de- 
fendants on  this  disputed  fact  must  stand. 

« 

Appeal  from  Superior  Gourt,  Guilford 
Gounty ;  Ray,  Judge. 

Action  by  P.  Y.  Boone  against  J.  A.  New- 
som  and  wife.  Verdict  and  judgment  for  de- 
fendants, and  plaintifl  appeals.    No  error. 

The  action  is  for  trespass  involving  the 
true  location  of  the  dividing  line  between  the 
premises  of  plaintiff  and  defendants,  who 
were  adjoining  landowners.  The  locus  in 
quo  is  a  strip  of  land  about  28  feet  wide,  to 
which  both  parties  daimed  title  and  posses- 
sion. 


H.  W.  Gobb,  Jr.,  and  Fentress  ft  Jerome, 
all  of  Greensboro,  for  appellant. 

S.  B.  Adams  and  R.  G.  Strudwlck,  both  of 
Greensboro,  for  appellees. 

PER  GURIAM.  Plaintiff's  exceptions  and 
assignments  of  error  relate  only  to  the  charge 
of  the  court  upon  general  propositions  of  law 
and,  after  a  careful  investigation  of  the  rec- 
ord, we  find  no  sufficient  reason  for  disturb- 
ing the  verdict  and  judgment 

Plaintiff  alleged  that  he  was  the  owner  and 
in  possession  of  a  certain  tract  of  land,  in- 
cluding the  locus  in  quo.  It  was  not  denied 
that  plaintiff  and  defendants  were  abutting 
property  owners,  but  it  was  the  contention  of 
defendants  that  plaintiff^s  deed  did  not  cover 
the  land  in  controversy,  and  that  their  own 
possession  of  said  premises  was  rightfifl  and 
lawful.  Upon  this  disputed  question  of  fact, 
the  jury's  verdict  was  adverse  to  the  plaintiff. 

The  exceptions  must  be  overruled. 

No  error. 

""'°**^  (181  N.  C.  95) 

PARKER  V.  SEABOARD  AIR  LINE  RY.etal. 

(No.  99.) 

(Supreme  Gourt  of  North  Garolina.    Blarch  IG, 

1921.) 


1.  Appeal  and  error  «s>l004(3),  1005(4)— Re- 
fusal to  set  aside  verdict  because  against 
weight  of  evidence  and  exoeesivo  not  review- 
ablo  on  appeal. 

ABsignments  that  court  erred  in  refusing 
to  set  aside  the  verdict  because  it  was  against 
the  weight  of  the  evidence,  and  because  the 
damages  were  excessive,  are  matters  that  are 
not  reviewable  on  appeal. 

2.  Railroads  Oss>5i/2>  New,  vol.  6A  Key-No.  Se- 
ries—Direotor  General  and  railroad  proper 
parties  In  personal  Injury  action. 

In  an  action  for  personal  injuries,  both  the 
Director  General  of  the  railroad  and  the  cor- 
poration itself  are  proper  parties,  under  Act 
Gong.  Feb.  28,  1920,  §§  206  and  210. 

3.  Railroads  ^=»3I2(I  I)— Negllgwioo  to  baek 
train  without  light  or  signal. 

The  running  of  a  freight  train  backward, 
in  the  dark,  without  a  light,  signal,  or  other 
warning  of  its  approach  over  a  crossing,  is 
negligence. 

4.  Railroads  ^=s>350(8)— Negllgenoo  In  backing 
cars  without  light  held  for  Jury. 

Where  sun  set  at  5:86  p,  m.,  whether  it  was 
negligence  not  to  have  a  light  on  the  advanc- 
ing end  of  a  backing  freight  train  going  over  a 
crossing  a  few  minutes  after  6  o'clock,  when  it 
was  cloudy  and  drizzling  rain,  held  for  the  jury. 

5.  RaJiroads  «»3I2(I6),  347(9)— Ordlnanoe 
requiring  lights  admissible. 

In  an  action  for  injuries  by  a  train  moving 
backward,  in  the  dark,  without  light  or  signal, 
at  a  crossing,  there  is  no  error  in  admitting 
proof  of  an  ordinance  of  the  city  requiring  a 
light  at  each  end  of  a  train  at  night,  as  such 
ordinance  does  not  change  the  law  as  to  the 
railroad's  duty. 
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6.  Railroads  «s»307(4)  —  Negligence  to  back 
over  crossing  without  flagman. 

It  is  negligence  to  back  a  freight  train  over 
a  much-frequented  crossing  in  the  daytime  with- 
out a  flagman. 

7.  Railroads  ^=s>330(3)«Automoiiillst  may  as- 
sume usual  alarm  wiii  be  given. 

An  automobilist  going  over  a  moch-fre- 
quented  crossing,  where  railroad  maintained  a 
watchman,  has  the  right  to  expect  that  the 
railroad  will  not  omit  to  give  the  usual  alarm 
before  backing  a  freight  train  over  the  cross- 
ing. 

8.  Railroads  ^=»346(5)  —  Burden  of  proving 
contributory  negligenee  upon  railroad. 

In  an  action  for  injuries  received  in  a  col- 
lision at  crossing,  the  burden  of  proof  is  upon 
the  defendant  on  the  issue  of  contributory  neg- 
ligence. 

9.  NegllgoBOO  ^=»93(1)  — Negiigenoo  of  auto- 
mobile driver  not  imputed  to  passenger. 

Negligence  of  driver  of  an  automobile  struck 
at  railroad  crossing  cannot  be  imputed  to  a 
passenger  having  no  control  over  the  move- 
ments of  the  automobile. 

10.  Railroads  4=3>334  —  Automobile  passongor 
not  negligent  In  Jumping  at  direction  of  watch- 
man at  crossing. 

A  female  passenger  in  automobile  is  not 
guilty  of  contributory  negligence  in  jumping, 
from  the  automobile  into  the  path  of  a  backing 
freight  train  in  the  dark,  where  she  acts  upon 
the  spur  of  the  moment,  in  obedience  to  the  di- 
rections of  the  watchman  at  the  crossing.  • 

11.  Railroads  ^=9350(5)— Negllgenoe  of  watch- 
man giving  warning  held  for  Jury. 

In  an  action  for  injuries  recMved  in  a  col- 
lision with  a  backing  freight  train,  whether  the 
watchman  at  the  crossing  gave  timely  warning 
helA  for  the  jury. 


12.  Damages  ^=sy|  78— Proof  that  injuries  were 
emhanrassing  and  humiliating  proper. 

In  an  action  by  a  woman  for  personal  in- 
juries, consisting  of  the  loss  of  both  feet,  proof 
that  the  injuries  were  embarrassing  and  hu- 
miliating was  admissible. 

13.  Railroads  ^s>347 (8) —Evidence  of  Incom- 
petency of  watchman  admissible. 

In  an  action  for  injuries  received  in  a  col- 
lision at  a  much -frequented  crossing,  evidence 
as  to  the  physical  and  mental  condition  of  the 
watchman  at  the  crossing  is  competent  to 
show  negligence  in  having  a  watchman  incom- 
petent physically  in  such  place. 

14.  Trial  ^=»260(l)— Refusai  to  give  special 
Instruction  substantially  given  not  error. 

Exceptions  to  refusal  to  give  a  special  in- 
struction cannot  be  sustained,  where  it  Was 
substantially  given  in  the  charge. 

15.  Railroads  «=:»327  ( 1 2)  —  Care  required  of 
guest  in  automobile. 

All  that  can  be  required  of  a  guest  in  an 
automobile  who  has  no  control  over  it  is  to  look 
and  listen  and  warn  the  driver  of  approaching 
danger  at  a  crossing. 


16.  Negiigonce  ^=s»93(l)~Automoblle  driver's 
failure  to  stop  at  crossing  not  imputed  to 
guest. 

Failure  of  driver  of  automobile  to  stop, 
after  warning  given  by  a  watchman  at  a  rail- 
road crossing  of  the  approach  of  a  train  in 
time  to  stop  the  automobile,  cannot  be  imput- 
ed to  a  guest  in  the  automobile  who  had  no 
control  over  it. 

Walker  and  Stacy,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Halifax  Ck>tin- 
ty;  Lyon,  Judge. 

Action  by  Jennie  S.  Parker  against  the 
Seaboard  Air  Line  Railway  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   No  error. 

This  action  Is  brought  to  recover  $100,000 
damages  for  personal  injuries  sustained  in 
a  crossing  accident  at  Weldon,  N.  O.,  Febru- 
ary 10,  1920.  Action  was  originally  brought 
against  Seaboard  Air  Line  Railway  Company 
and  Walker  D.  Hlnes,  Director  General  of 
Railroads,  but  at  the  trial,  by  consent  of 
counsel,  John  Barton  Payne,  Director  General 
of  Railroads,  as  agent,  designated  by  the 
President  under  the  Transportation  Act,  was 
substituted  as  defendant  in  lieu  of  Walker  D. 
Hlnes. 

Plaintiff  alleges  negligence,  in  that  the  de- 
fendant's crossing  watchman  caused  the  driv- 
er of  the  automobile  in  which  plaintiff  was 
riding  as  a  passenger  to  be  stopped  on  the 
railroad  track  immediately  In  front  of  a 
train  moving  backward.  In  the  dark,  without 
a  lis^ht,  and  without  giving  any  signal,  at  a 
greatly  frequented  crossing  In  the  town  of 
Weldon,  and  in  that  the  defendant  failed 
to  keep  a  proper  lookout  at  the  crossing  and 
failed  to  have  a  light  at  the  rear  of  the 
train,  as  required  by  ordinance  of  the  town 
of  Weldon.  Plaintiff  suffered  the  loss  of 
both  legs,  one  above  and  one  belaw  the 
knee,  as  the  result  of  the  accident 

Defendants  based  their  defense  upon  three 
theories  of  the  case:  First,  that  there  was  no 
negligence  on  the  part  of  the  defendants; 
sec<Mid,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence;  and,  third,  that  the 
negligence  of  plaintilTs  sister,  who  was  driv- 
ing the  car,  was  the  proximate  cause  of 
plaintiff's  injury. 

The  Jury  returned  a  verdict  for  $45,000, 
and  defendants  appealed. 

Geo.  C.  Green,  of  Weldon,  R.  0.  Dunn,  of 
Enfield,  and  Murray  Allen,  of  Raleigh,  for 
appellants. 

Travis  &  Travis,  of  Savannah,  Qa.,  Ashby 
Dunn,  of  Scotland  Neck,  and  Daniel  &  Dan- 
iel, for  appellee. 

CLARK,  0.  J.  The  plaintiff  was  riding  as 
a  passenger  In  an  automobile,  and  on  Feb- 
ruary 10, 1920,  at  a  greatly  frequented  cross- 
ing, a  little  after  6  p.  m.,  the  automobile 
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was  itrudt  by  tbe  rear  car  of  a  b&i&lne  train. 
It  was  a  drizzly,  ralaj  evening  and  In  tbe 
automobile  besides  the  driver,  Mrs.  Scott, 
tbere  were  tbe  plalntiS,  seated  on  tbe  front 
seat  to  the  right  of  the  driver,  four  yoimg 
ladiee,  and  Mrs.  Scott's  son,  .when  it  reached 
tbe  crossing  In  front  of  the  Terminal  Hotel, 
In  Weldon.  At  that  point,  where  tbe  defend- 
ant's railroad  crosses  tbe  street  tliere  are 
fonr  tracks  which  converge  until  tbe  street 
wlilch  is  the  First  street  In  tbe  town  (and 
on  which  the  party  was  traveling)  Intersects 
Walnut  street.  Beyond  the  crossing  the  rail- 
road and  First  street,  extended,  are  almost 
parallel  with  each  other,  gt^ng  west,  the  di- 
rection In  which  the  automobile  was  mov- 
ing. Before  the  intersection  of  said  First 
street  and  the  railroad  tbe  angle  Is  very 
acute,  and  the  railroad  was  to  tbe  right  of 
tbe  street,  getting  nearer  and  nearer  until 
the  crossing  is  reached. 


nie  rear  9f  the  car  bad  tbe  cnrtahis  In 
place,  bat  on  the  front  seat,  where  tbe  plain- 


tltr  sat,  tbere  were  no  curtains;  sbe  being 
on  the  right  and  tbe  driver,  Mrs.  Scott,  to 
tbe  left.  The  evidence  Is  that  tbe  car  was 
being  driven  along  the  street  slowly  and 
came  almost  to  a  standstill,  and  the  evi- 
dence Is  that  botb  Mrs.  Scott  end  Mrs.  Par- 
ker looked  across  tbe  tracks  and  up  and  down 
the  traclis,  and  botb  tesdfled  that  they  were 
clear.  As  they  drove  along  First  street,  go- 
ing west  towards  the  crossing,  wblch  Is  Just 
In  front  of  the  hotel,  tbe  plaintiff  testified 
she  saw  some  freight  cars  standing  sdU  at 
the  right  some  400  feet,  near  the  Union  Sta- 
tion. Just  prior  to  tbe  approach  of  the  auto- 
mobile to  the  crossing,  a  freight  train  of  19 
cars  had  come  from  tbe  direction  of  Koantrica 
Rapids  to  Weldon,  and  had  pulled  up  across 
this  crossing  and  then  bad  gone  on  la  the 
dlrecti(Xi  of  tbe  Union  Station  and  had  pass- 
ed tbe  switch  between  tlte  crossing  and  tbe 
Union  Station  preparatory  to  backing  into 
another  track,  and  these  cars  were  standing 
still,  according  to  the  plaintllTs  teotlmcmy, 
near  ttie  Union  Stati<Mt.  As  the  automobile 
slowly  approached  tbe  crossing  these  cars 
commenced  backing  towards  the  crossing 
slowly,  without  a  light  or  any  one  upon  tbe 
advandng  train  to  give  warning. 

The  evidence  Is  that  tbe  condnctor  had 
cone  into  tbe  yard  office  to  report  the  train 
and  sent  out  one  of  his  brakemen,  who  reach- 
ed the  train  too  late.  The  engineer  .was  at 
the  other  end  of  the  W  cars  down  towards 
the  river  beyond  Union  Station,  and  knew 
notbing  of  tbe  collialon  untii  he  had  pot  his 
train  away.  One  of  the  brakemen,  wbo  was 
on  the  other  side  of  the  train  at  tbe  awltoh, 
could  not  see  the  antomoblle,  and  tbe  otber 
brakeman  -was  about  halfway  the  train  and 
koew  nothing  about  what  .was  happening. 
According  to  the  evidence,  this  was  the  sitn- 
etion  Bs  the  automobilQ  approached  the  cross- 
ing, which.  It  Is  testified,  was  clear.  The 
defendant  had  provided  a  Sagman  or  cross- 
ing master  at  tbat  point;  He  had  formerly 
worked  in  tlie  express  office,  but  on  account 
of  his  age  and  Inflnnftlefl  tbe  company  bad 
retired  blm,  and  tbe  defendant  had  then 
employed  and  stationed  him  at  tbis  potnL 
Tbe  evidence  was  that  be  was  old  and  inSrm, 
and  tbat  at  this  crossing  more  vehicles  pass- 
ed In  a  day  than  at  any  other  crossing  In  tbe 
county. 

fThe  evidence  is  that  Just  as  tbe  automo- 
bile started  across  the  track  this  agent  ap- 
peared and  cried,  "Stop!  stop!  atopl  Jnmpl 
jump !  Jump !''  Mrs.  Parker,  who  was  on  the 
right  and  nearest  the  car  oa  the  backing 
train,  started  to  open  the  door  and  attempted 
to  get  oUL  One  foot  was  on  the  gronnd  and 
one  on  the  mnnlng  board,  when  tbe  forward 
car,  moving  slowly  and  noiselessly,  stmck 
her  on  tbe  shoulder,  knocked  her  down,  ran 
over  and  crushed  one  of  her  legs  Just  above 
the  knee;  and  then  the  train,  for  some  un- 
explained reason,  moving  back,  cut  olf  tlM 
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otber  leg  between  the  ankle  and  the  knee; 
her  shoulder  was  also  broken.  The  automo- 
bile was  stmck  just  in  rear  of  the  front 
wheel  and  pushed  around.  The  front  door 
was  battered  and  the  front  fender  bent.  One 
of  the  young  ladies  was  thrown  over  the 
head  of  another  who  was  trying  to  leave  the 
car. 

The  plaintiff  was  44  years  of  age,  and  her 
normal  weight  before  injury  was  223  pounds. 
There  was  testimony  as  to  her  injuries  and 
sufferings  by  physicians  and  others. 

There  is  evidence  that  the  sun  set 
February  10,  1920,  at  5 :30  p.  m.  This  was 
not  a  scheduled  train,  and  the  crossing  mas- 
ter who  gave  the  order  to  jump  was  not 
examined  as  a  witness. 

[1]  Both  defendants  assign  as  errors  that 
the  court  refused  to  set  the  verdict  aside  be- 
cause it  was  against  the  weight  of  the  evi- 
dence and  because  the  damages  were  exces- 
sive, but  these  are  matters  that  are  not  re- 
viewable on  appeal.  Edwards  v.  Phifer,  120 
N.  C.  405,  27  S.  E.  79,  and  citations  in  Anno. 
Ed. ;  Trust  Co.  v.  Ellen,  103  N.  O.  47,  79  S. 
E.  263;  B<Hiey  v.  Railroad,  145  N.  0.  255,  58 
S.  B.  1082,  in  Anno.  Ed.;  Cook  y.  Hospital, 
168  N.  G.  256,  84  S.  E.  352,  L.  R.  A.  1915D, 
611,  Ann.  Gas.  19170,  158. 

The  defendant  railroad  company  and  the 
Director  General,  John  Barton  Payne,  filed 
separate  answers,  and  the  railroad  company 
seeks  to  avoid  liability  on  the  ground  that 
it  was  being  operated  by  the  government. 

The  act  of  Congress  to  provide  for  the 
termination  of  the  federal  control  of  rail- 
roads, approved  February  28,  1920  (section 
206a  [41  Stat  461]),  provides  that  actions  at 
law  "of  such  character  as  prior  to  federal 
control  could  have  been  brought  against  such 
carrier  may,  after  the  termination  of  federal 
control,  be  brought  against  an  agent  desig- 
nated by  the  President,"  and  "such  actions 
•  •  •  may  •  •  •  be  brought  in  any 
court  which  but  for  federal  control  would 
have  jurisdiction  of  the  cause  of  action  had 
it  arisen  against  such  carrier.*'  Another 
subsection  provides  that  final  judgment  shall 
be  promptly  paid  out  of  the  revolving  fund 
created  by  section  210  of  said  act 

[2]  This  exception  need  not  be  again  dis- 
cussed, as  it  has  been  fully  considered,  and 
we  have  repeatedly  decided  that  both  the 
Director  General  and  the  corporation  itself 
are  proper  parties  In  such  actions  as  this. 
Clements  v.  Railroad  and  Hines,  Director 
General,  179  N.  C.  225, 102  S.  E.  399;  Hill  v. 
Director  General,  178  N.  0.  609,  101  S.  E. 
376,  citing  numerous  cases.  The  above  have 
been  reviewed  and  reafilrmed  since  in  Gilliam 
V.  Railroad,  179  N.  C.  508, 103  S.  E.  10;  Vann 
V.  Railroad,  180  N.  C.  659,  104  S.  E.  170; 
McGovem  v.  Railroad,  180  N.  C.  219,  104  S. 
E.  534. 

[3]  The  plaintiff  rests  her  case  largely  up- 
on the  ground  that  it  was  dark,  and  the  or- 


dinances of  Weldon  required  that  there 
should  be  a  'light  at  the  rear  end  of  the 
train  and  front  end  of  the  train  at  night." 
and,  even  if  it  was  not  night  or  not  dark,  the 
defendant  failed  to  give  timely  warning,  and 
there  was  evidence  that  there  was  no  light 
at  the  end  of  train  and  no  notice  given  of 
the  approach  of  the  train,  except  the  warn- 
ing to  jump  given  by  the  defendant's  cross- 
ing master,  which  contributed,  it  would  seem^ 
if  it  did  not  cause,  the  injury  to  the  plain- 
tiff. In  any  event,  the  running  of  the  train 
backward  without  a  light,  signal,  or  other 
warning  of  its  approach  was  negligence. 
Shepherd  v.  Railroad,  163  N.  C.  518.  79  S. 
E.  968,  quoting  numerous  cases,  among  them 
Pumell  V.  Railroad,  122  N.  C.  832,  29  S.  E. 
953,  in  which  the  plaintiff's  Intestate  was 
killed  by  a  backing  train  in  the  same  town 
of  Weldon  and  at  a  short  distance  from  the 
scene  of  this  occurrence;  the  train  backing 
into  the  depot  without  displaying  a  light 
from  the  front  end  of  the  leading  car  and 
without  a  flagman  to  give  warning.  The  prece- 
dents are  too  numerous,  as  quoted  in  Shei>- 
herd's  Case,  to  be  again  reviewed. 

[4]  The  evidence  in  the  present  case  was 
that  the  sun  set  at  5 :36  p.  m.,  and  that  the 
injury  to  the  plaintiff  occurred  a  few  minute» 
after  6  o'clock;  that  there  was  no  light  on 
the  advancing  train;  that  it  was  a  cloudy 
evening  and  drizzling  rain;  and  that  it  was 
a  most  frequented  crossing.  It  was  for  the 
jury  to  say  whether  or  not  it  was  negligence 
for  the  defendants  not  to  have  had  a  light 
on  the  advancing  end  of  the  train,  which  wa& 
nmning  backwards  (Powers  v.  Railroad,  166 
N.  C.  602,  82  S.  E.  972 ;  McNeill  v.  Railroad,. 
167  N.  C.  396,  83  S.  E.  704;  Dunn  v.  Railroad^ 
174  N.  C.  258,  93  S,  E.  784),  and  also  whether 
there  was  a  light  or  not 

[6-71  There  was  no  error  in  admitting  proof 
of  the  ordinance  of  the  town.  The  ordinance 
did  not  change  the  law  already  laid  down  in- 
Pumell  V.  Railroad,  122  N.  0.  832,  29  S.  B. 
953.  It  was  negligence  to  back  the  train 
over  the  crossing  without  a  light,  if  it  was- 
dark,  or  without  a  flagman,  if  it  was  not 
Lloyd  V.  Railroad,  118  N.  C.  1010,  24  S.  E. 
805,  54  Am.  St  Rep.  764;  Mesic  v.  Railroad,. 
120  N.  C.  490,  26  S.  E.  633;  Allen  v.  Railroad, 
149  N.  O.  260,  62  S.  E.  1079.  The  authorities 
are  thus  summed  up  in  Russell  v.  Railroad^ 
118  N.  0. 1109,  24  S.  E.  512 : 

**A  person  who  drives  up  to  a  crossing  in  ft 
town  or  city,  where  it  is  the  custom  to  dose 
the  gates  so  as  to  prevent  the  passage  of  vehi- 
cles when  trains  are  approaching  and  open, 
them  when  there  is  no  danger,  is  not  negligent 
if  he  drives  «  *  *  apon  the  track  because- 
the  watchman  Is  not  on  duty." 

The  plaintiff  had  the  right  to  expect  the- 
company  would  not  omit  to  give  the  usual 
alarm,  and  is  not  culpable  for  acting  upon 
that  supposition.  The  watchman  should  have- 
known  it  this  train  was  going  to  back.    The- 
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train  bad  passed  there  a  few  minutes  be- 
fore. 

The  oceapants  of  the  automobile  had  a 
right  to  rely  upon  the  protection  that  should 
have  been  given  at  this  public  crossing  by  a 
light  on  the  front  end  of  the  backing  car,  or 
by  a  flagman  or  by  a  watchman,  especially 
as  there  were  no  gates.  It  would  seem  from 
the  evidence  that  when  the  watchman  discov- 
ered that  the  train  was  backing  he  did  run 
out  and  give  a  warning  by  shouting  to  "Stop ! 
stop!"  but  this  must  have  been  too  late,  as  he 
added,  according  to  the  evidence,  "Jump! 
jump !  Jump !"  and  in  obedience  to  that  direc- 
tion the  plaintiff  did  Jump  and  was  injured. 
It  was  for  the  Jury  to  say  whe*re  the  flagman 
was  and  what  he  did  and  whether  he  gave 
suflacient  and  timely  warning.  As  the  in- 
junction to  stop  and  the  order  to  Jump  were 
given  simultaneously,  it  must  have  been  too 
late  and  the  train  must  have  already  reached 
the  crossing,  as  the  plaintiff  was  injured  in 
obeying  the  instructions  to  Jump.  EJvldent- 
ly  the  flagman  did  not  appear  until  the  au- 
tomobile was  either  on  the  track  or  near 
enough  to  it  to  l)e  struck  by  the  backing 
train.  There  was  evidence  that  the  watch- 
man had  been  sick  for  a  long  time  before  he 
was  given  this  appointment,  and  on  account 
of  his  infirmities  had  been  retired  by  his 
former  employer,  the  express  company.  He 
was  old  and  slow  in  his  movements.  There 
was  ample  evidence  to  submit  to  the  Jury  the 
question  as  to  negligence  of  the  defendants, 
and  it  was  fairly  submitted  to  the  Jury,  who 
have  found  it  in  the  afl^rmative. 

[8,  9]  As  to  the  contributory  negligence,  the 
burden  of  which  was  upon  the  defendants, 
the  plaintiff  was  not  driving  the  automobile, 
but  was  only  a  guest  or  passenger  in  the  car. 
There  is  no  evidence  that  she  had  any  con- 
trol over  the  movements  of  the  car,  and  the 
negligence  of  the  driver,  if  there  was  any, 
cannot  be  imputed  to  the  passenger.  Duval 
▼.  Railroad,  134  N.  C.  333,  46  S.  E.  750,  65 
Ll  R.  A.  722,  101  Am.  St.  Rep.  830;  Baker 
V.  Railroad,  144  N.  O.  43,  56  S.  E.  553,  and 
citations  in  Anno.  Ed.;  Hunt  v.  Railroad, 
170  N.  C.  444,  87  S.  E.  210,  which  distin- 
guishes  Bagwell  v.  Railroad,  167  N.  G.  611, 
83  Sw  E.  814,  which  was  relied  upon  by  the 
defendants ;  Thompson  on  Negligence,  S  502 ; 
20  R.  C.  L.  Negligence,  S  137;  Hermann  v. 
R.  I.,  L.  R.  A  1915A,  766,  note  (36  R.  I.  447, 
00  Atl.  813). 

[10]  In  sudden  peril  or  emergencies,  while 
the  plaintiff  was  "bound  to  take  active  meas- 
ures to  preserve  herself  from  Impending 
harm,  she  was  by  no  means  held  to  the  same 
Judgment  and  activity  under  all  circiun- 
stances.  The  opportunity  to  think  and  act 
must  be  taken  into  consideration.  And  al- 
though she  may  not  have  taken  the  safest 
course  or  acted  with  the  best  Judgment  or 
greatest  prudence,  she  can  recover  for  in- 
juries sustained  upon  showing  that  she  was 
required  to  ace  suddenly  or  in  an  emergency^ 


without  opportunity  for  delibwation.  It  has 
been  said  that  when  a  choice  of  evils  only  is 
all  that  is  left  to  a  man  he  is  not  to  be  blam- 
ed if  he  chooses  one,  nor  if  he  chooses  the 
greater,  if  he  is  in  circumstances  of  difficulty 
or  danger  at  the  time  and  compelled  to  decide 
hurriedly."  Dyer  v.  Railroad,  71  N.  Y.  228: 
Hainlin  v.  Budge,  56  Fla.  342,  47  South.  825 
Railroad  v.  Tbuhey,  67  Ark.  200,  54  S.  W 
577,  77  Am.  St.  Rep.  109;  Gannon  v.  Rail- 
road, 173  Mass.  40,  52  N.  E.  1075,  43  L.  R.  A. 
833 ;  Elec.  Co.  v.  Hudglns,  100  Va.  419,  41  S. 
E.  736.  The  subject  is  elaborately  considered 
by  Hoke,  J.,  in  Norris  v.  Railroad,  152  N.  C. 
513-515,  67  S.  B.  1017,  27  L.  R.  A  (N.  S.) 
1069,  citing  numerous  cases;  and  especially 
is  this  so  in  this  case,  where  the  injunction 
to  Jump  came  from  a  watchman  of  the  de- 
fendant. It  could  not  be  negligence  for  her, 
upon  the  spur  of  the  moment,  to  act  upon 
such  direction  from  the  servant  of  the  de- 
fendant, even  if  it  might  have  been  wiser,  If 
she  had  had  full  time  for  reflection,  to  have 
done  otherwise. 

[11]  There  was  no  error  in  admitting  the 
town  ordinance,  and  we  think  it  has  been 
properly  proven  (O.  S.  2825),  and  the  instruct 
ttons  of  the  court  in  respect  thereto  were 
correct.  There  was  suflldent  evidence  to  go 
to  the  Jury  of  the  negligence  of  the  defend- 
ant, and  the  question  whether  a  timely  warn- 
ing was  given  was  properly  submitted  to  the 
jury,  which  found  that  this  was  not  done. 

[12]  Nor  can  we  see  any  foundation  for 

Se  defendants'  objection  to  admission  of 
oof  that  the  injuries  of  the  plaintiff  were 
embarrassing  and  humiliating.  The  author- 
ities are  ample  that  this  testimony  was  prop- 
erly admitted.  Britt  v.  Railroad,  148  N.  C. 
37,  61  S.  E.  601;  Carmichael  v.  Telephone 
Co.,  157  N.  C.  21,  72  S.  E.  619,  39  L.  R.  A. 
(N.  S.)  65,  Ann.  Cas.  1913B,  1117. 

[13,14]  Evidence  as  to  the  physical  and 
mental  condition  of  the  watchman  was  com- 
petent as  tending  to  show  negligence  in  hav- 
ing a  watchnftin  incompetent  physically  in 
that  place.  The  exceptions  to  the  refusal  to 
give  special  instruction  No.  5  cannot  be  sus- 
tained, as  it  was  sutMtantially  given  in  the 
charge. 

The  criticism  of  the  charge  that  It  is  in 
conflict  with  Klmbrough  v.  Hines  loses  sight 
of  the  important  fact  that  the  plaintiff  in  this 
action  was  not  the  driver  of  the  car.  It  was 
held  in  the  Klmbrough  Case  that,  while  the 
law  does  not  impose  on  the  driver  of  the 
car  the  absolute  duty  to  stop,  his  failure  to 
do  so  may  be  considered  by  the  jury  on  the 
question  of  the  exercise  of  ordinary  care,  and 
that  it  was  error  to  omit  this  element  in  the 
charge;  bu^  this  principle  can  have  no  ap- 
plication to  the  plaintiff,  who  was  a  guest 
in  the  car,  to  whom  the  negligence  of  the 
driver,  if  any,  will  not  be  Imputed,  and  wuo 
had  no  control  over  the  car  and  could  not 
stop  it 

[1 6]  All  that  could  be  required  of  the  plain- 
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tiff  was  to  loo^  and  listen  and  to  warn  the 
driver  of  approaching  danger,  and  this  duty 
was  Imposed  on  her  In  the  charge. 

The  prayers  for  Instructions  are  also  ob- 
jectionable on  the  same  ground,  In  that  they, 
in  effect,  required  the  judge  to  (diarge  that 
aie  plaintiff  could  not  recover  if  the  driver 
of  the  car  was  negligent 

The  court  charged  on  the  above  phases  of 
the  case  as  follows: 

''If  yon  should  find  from  the  evidence  that 
che  plaintiff  in  approaching  the  crossing  could 
have  seen,  by  looking,  this  moving  train,  and 
could  have  known  the  train  was  moving  towards 
the  crossing,  by  hstening,  and  that  she  could 
have  seen  it  in  time  to  have  requested  the  driv- 
er of  tiie  car  to  stop,  and  you  find  that  if  she 
had  requested  the  driver  of  the  car  to  stop  she 
would  have  stopped  in  time  to  avoid  the  in- 
jury, that  would  be  the  proximate  cause  of 
the  injury  and  not  the  negligence  of  the  defend- 
ant, and  you  should  answer  the  first  and  second 
Issues  'No.' " 

*'If  you  find  from  the  evidence  that  the 
watchman  was  there  with  his  board  and  gave 
timely  warning— the  defendants  contend  that  he 
told  them  to  stop  and  waved  his  board  when 
they  were  20  feet  away,  and  contend  that  there 
was  plenty  of  time  in  which  the  car  could  have 
been  stopped  before  reaching  the  crossing." 

"Or  if  yon  shall  find  that  Weaver,  one  of  the 
brakemen,  was  there  at  the  crossing,  and  be- 
fore the  automobile  got  within  20  feet  of  the 
crossing  he  warned  them  of  danger  and  told 
them  to  Stop,  and  they  disregarded  such  warn- 
ing and  drove  on,  the  defendant  company  would 
not  be  UaUe,  and  you  would  answer  the  first  is- 
sue 'No.' " 

"If  you  find  from  the  evidence  and  by  the 
greater  weight  thereof,  the  burden  being  on  the 
defendant  to  so  satisfy  you,  that  the  plaintiff, 
by  looking  and  listening,  could  have  seen  this 
moving  train  in  time  to  have  prevented  the  in- 
jury, and  that  her  sister,  Mrs.  Scott,  would 
have  stopped  the  car  if  she  had  been  requested 
to  do  so,  and  find  that  was  the  cause  of  the 
Injury,  she  would  be  guilty  of  contributory 
negligence  and  yon  would  answer  the  third  is- 
sue 'Yes.'" 

"If  Mrs.  Scott  was  guilty  of  contributory  neg- 
ligence in  driving  the  car,  her  negligence  would 
not  be  imputed  to  the  plaintiff.  The  plaintiff 
is  not  responsible  for  the  negligence  of  Mrs. 
Scott,  unless  you  find  that  the  plaintiff  was 
negligent  in  not  looking  and  listening  and  not 
requesting  Mrs.  Scott  to  stop,  and  further  find 
that  Mrs.  Scott  would  have  stopped  if  the 
plaintiff  had  so  requested." 

"If  you  find  that  Mrs.  Scott  was  negligent  in 
driving  the  car,  and  you  find  that  was  the  sole 
cause,  tb$  sole  proximate  cause,  of  the  injury, 
why  then  you  would  answer  the  first  and  sec- 
ond issues  *No.* " 

{II]  As  to  «xceptiODS  17,  18»  and  19,  it  is 
snfildfent  to  say  that  if  there  was  warning 
given  in  time  to  atop  the  automobile,  which 
the  plaintiirs  evidence  ccmtradicts,  this  can- 
not be  impated  to  the  plaintiff.  In  the  recent 
case  of  Hu&t  v.  BaUroad,  170  N.  a  4iU^  87 
8.  B.  211«  it  la  said  by  Hoke,  J.: 


'TThere  was  evidence  tending  to  show  that  the 
driver  of  the  automobile  looked  and  listened 
before  entering  on  the  crossing,  and  it  is  held 
with  us  that  it  is  not  always,  and  as  a  matter 
of  law,  required  that  a  vehicle  should  come  to  a 
stop  before  endeavoring  to  cross.  Shepard  v. 
Railroad,  166  N.  O.  539,  and  Elkin  v.  Railroad, 
76  W.  Va.  733.  Furthermore,  it  is  held  by  the 
great  weight  of  authority  that  negligence  on  the 
part  of  the  driver  of  an  automobile  will  not,  as 
a  rule,  be  imputed  to  another  occupant  or 
passenger  unless  such  other  occupant  is  the 
owner  or  has  some  kind  of  control  over  the 
driver.  Tills  is  undoubtedly  the  view  prevail- 
ing in  this  state.  See  a  learned  opinion  on 
the  subject  by  Associate  Justice  Douglas  in 
Duval  V.  Railroad,  134  N.  0.  831,  citing  Orarop- 
ton  V.  Ivle,  126  N.  C.  894,  both  of  these  deci- 
sions being  approved  in  the  more  recent  case  of 
Baker  v.  Railroad,  144  N.  G.  37-44.  And  see, 
also,  a  valuable  article  on  the  subject  in  2 
Ruling  Case  Law,  §{  42  and  43,  in  which  the 
position  is  also  stated  with  approval,  and  Non 
V.  Railroad,  232  HI.  378.  There  is  nothing  in 
the  case  of  Bagwell  v.  Railroad,  167  N.  C.  611. 
that  in  any  way  militates  against  this  position. 
On  the  contrary,  the  principle  announced  in 
Grampton  v.  Ivie  is  there  expressly  approved, 
and  the  verdict  and  judgment  in  favor  of  the 
railroad  was  sustained  on  the  ground  that,  un- 
der the  charge  of  the  court,  the  jury  had  nec- 
essarily negatived  any  negligence  on  the  part 
of  the  defendant" 

An  examination  of  the  whole  charge  shows 
that  it  presented  every  phase  of  the  contro- 
versy to  the  jury,  and  in  some  respects  was 
perhaps  more  favorable  to  the  defendant 
than  it  was  entitled  to  liave. 

On  careful  consideration  of  all  the  excep* 
ti<ms,  we  find  no  error. 

WALKER,  J.  (dissenting).  There  was  tes- 
timony tending  to  show  that  the  automobile 
in  which  were  Mrs.  Scott  and  Mrs.  Parker 
(the  plaintiff)  was  being  driven  very  slowly 
as  it  approached  this  dangerous  crossing, 
which  was  a  well-known  one  to  the  driver,  as 
she  had  passed  over  it  before.  Mrs.  Scott 
herself  testified: 

"As  I  came  on  towards  the  crossing,  where 
we  were  to  cross,  I  slowed  down  my  car  almost 
to  a  standstill." 

And  again  she  stated: 

"I  went  towards  this  crossing;  I  was  going 
slowly,  because  I  had  just  crossed  some  tracks. 
Possibly  I  was  going  along  there  about  two  or 
three  miles  an  hour.  When  I  first  saw  these 
cars  I  was  going  very  slowly.  I  had  come  by 
express  office  very  slowly.  I  always  go  slowly 
along  there,  for  I  realise  the  danger  of  the 
point,  and  always  slow  down." 

The  defendants'  testimony  tended  to  show 
that  the  signal  to  stop  was  given  when  the 
car  was  as  much  as  25  feet  from  the  track  oa 
which  the  backing  train  moved,  and  It  varied 
from  that  down  to  10  feet.  Ed.  Weaver  tes- 
tified that  Mr.  Poe,  who  was  stationed  at  the 
crossing,  was  waving  his  "stop  signal,'*  and 
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witness  hollered  to  them,  "Look  ont,  ladies, 
stop;"  and  at  that  moment  the  car  had  reach- 
ed a  point  10  feet  from  the  pass  track,  on 
which  was  the  train.  Mr.  J.  S.  HoUiday  tes- 
tified that,  when  they  were  told  to  stop,  the 
car  was  about  25  feet  from  the  track.  The 
testimony  tends  to  show  that  several,  Ed. 
Weaver,  Mr.  Poe,  and  J.  S.  Holliday,  and  per- 
haps others,  signaled  them  to  stop  at  short 
intervals  from  the  time  the  car  was  as  much 
as  25  feet  distant  to  the  time  it  was  10  feet 
from  the  track,  and  even  afterwards,  as  Mr. 
Poe  did  so  until  the  near  approach  of  the 
train  compelled  him  to  leave  the  trad^  and 
he  barely  escaped  to  a  place  of  safety.  Ed. 
Weaver  and  Mr.  Poe  were  close  by  the  car 
when  they  signaled,  and  Mr.  Holliday  was 
about  40  yards  away,  but  everything,  as  he 
said,  was  in  plain  view. 

There  can  be  no  question,  if  the  defendants' 
testimony  is  credible,  that  ample  warning 
was  given  to  stop  the  car  because  of  immi- 
nent danger  ahead,  as  Poe  had  the  danger 
signal  in  his  hand  and  was  waving  it,  and  all 
of  them  at  the  place  were  frantically  warning 
them,  with  loud  voices,  to  stop  then  and  there. 
The  strong  evidence  that  they  did  hear  the 
signal  was  that  of  Mr.  Holliday,  who  stated 
that  he  was  coming  from  the  toolhouae,  and 
when  he  was  about  40  yards  distant  from 
the  crossing  he  first  heard  the  signal  given 
by  Mr.  Poe  and  Ed.  Weaver. 

Some  of  the  witnesses  testified  that  they 
heard  the  watchman  and  brakeman  "yelling" 
for  them  to  stop,  and  L.  J.  HoUoman  that  he 
heard  some  one  yelling  ''Stop"  when  he  was 
about  125  yards  from  there.  Several  witness- 
es testified  that  it  was  daylii^t  when  the  ac- 
cident occurred. 

There  is  other  evidence  for  the  defendant 
upon  the  question  of  timely  warning  to  stop 
the  car  and  not  cross  the  tracks,  but  it  is 
not  the  strength  or  weight  of  the  evidence 
we  are  so  much  concerned  with  as  the  fact 
that  there  was  evidence  that  sufficient  warn- 
ing was  given. 

In  view  of  this  testimony,  the  defendant 
requested  that  certain. instructions  be  given 
to  the  jury  which  were  refused,  and  excep- 
tion taken  thereto,  and  also  to  an  instruction 
by  the  court,  as  follows: 

"If  you  find  from  the  evidence  and  by  the 
greater  weight  therof,  the  burden  being  on  the 
defendant  to  bo.  satisfy  you,  that  the  plaintiff 
by  looking  and  listening  could  have  seen  this 
moving  train  in  time  to  have  prevented  the  in- 
jury, and  that  her  sister,  Mrs.  Scott,  would 
have  stopped  the  car  if  she  had  been  request- 
ed to  do  so,  and  find  that  was  the  caase  of  the 
injury,  she  would  be  guilty  of  contributory  neg- 
ligence, and  you  would  answer  the  third  issue 
'Tes;'  but  unless  you  do  so  find  you  would  an- 
swer the  issue  *No.* " 

The  instructions  rejected  were  as  follows: 

"(1)  If  the  jury  shall  find  from  the  evidence 
that  the  driver  of  the  automobile  heard  the 


the  automobile  near  the  track  and  at  a  place 
of  safety,  and  that  she  then  started  the  automo- 
bile and  drove  upon  the  track,  and  that  plaintiff, 
in  attempting  to  get  out  of  the  automobfle,  fell 
and  was  run  over  by  the  train  and  injured,  the 
jury  will  answer  the  first  issue  'No'  and  the 
second  issue  'No.' 

"(2)  If  the  jury  shall  find  from  the  evidence 
that  the  defendant's  conductor  sent  the  de* 
fendant's  switchman,  Ed.  Weaver,  to  watch  the 
crossing,  and  that  Ed.  Weaver  was  standing  at 
the  crossing  as  the  automobile  and  the  train  ap- 
proached the  point  of  collision,  and  that  he 
gave  the  driver  of  the  automobile  notice  that  a 
train  was  approaching  in  time  for  the  driver 
to  have  stopped  the  automobile  before  driving 
on  the  track,  the  jury  will  answer  the  first  is- 
sue 'No'  and  the  second  issue  'No.' " 

In  view  of  this  testimony,  the  judge  was 
in  error  when  he  charged  the  jury  that  the 
driver  of  the  car,  as  she  approached  the  cross- 
ing, was  required  only  to  look  and  listen,  and 
if  she  did  both  and  neither  saw  nor  heard 
the  moving  train,  which  was  backing  on  the 
track,  it  was  not  negligence -for  her  to  pro- 
ceed and  cross  the  tracks.  The  duty  to  look 
and  listen  was  the  only  one  the  law  imposed 
upon  Mrs.  Scott,  or  the  plaintiff,  as  the  jury 
would  be  led  to  infer  from  the  instruction, 
whereas  we  have  held,  in  Kimbrough  v. 
Hhies,  180  N.  C.  274,  104  S.  E.  684,  that  a 
person  approaching  a  crossing  is  required-  to 
do  more  than  merely  to  look  and  listen,  as 
he  must  also  exercise  the  care  which  a  per- 
son of  ordinary  prudence  would  use  in  the 
same  circumstances,  and  that  the  failure  to 
stop  before  crossing  the  tracks  might  be  con- 
sidered on  the  questlcm  of  due  care,  witli 
such  other  evidence  as  bore  upon  the  ques- 
tion. We  also  held  in  the  Kimbrough  Case 
that,  if  there  was  negligence  of  the  plaintiff 
in  the  respect  indicated,  it  would  not  be  ex- 
cused by  the  failure  of  the  defendant's  engi- 
neer to  ring  the  bell  or  blow  the  whistle  as 
a  signal  that  the  train  was  moving,  or  about 
to  move,  toward  the  crossing;.  Oniere  was  evi- 
dence to  support  this  view,  for  some  of  the 
witnesses  said  that  it  was  daylight  and  the 
plaintiff,  as  well  as  the  driver,  could  have 
seen  the  train  if  they  had  looked,  pr  heard 
it  if  they  had  listened,  or  at  least  there  was 
evidence  from  which  the  Jury  could  have 
found  as  much. 

But  his  honoE]  charged  the  jury  that,  if 
Mrs.  Scott,  the  driver,  was  guilty  of  negli- 
gence, it  would  not  be  imputed  to  the  plain- 
tiff, unless  the  plaintiff  was  negligent  in  not 
looking  and  listening  and  not  requesting  Mrs. 
Scott  to  stop  the  car,  and  the  jury  find  that 
Mrs.  Scott  would  have  complied  with  the  re- 
quest. There  are  two  objections  to  this  in- 
struction: (1)  It  should  have  been  qualified 
by  the  further  instiniction  that  if  Mrs.  Scott 
was  negligent,  and  this  was  the  sole  proxi- 
mate cause  of  the  injury,  the  plaintiff  could 
not  recover,  and  the  jury  should  an.swer  the 
first  issue  "No,"  as.  In  that  case,  the  plaintiff 


warning  of  the  crossing  watchman  and  stopped  |  would  be  bound  by  Mrs.  Scott's  negligence. 
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though  she  was  a  mere  guest  In  the  car. 
Crampton  v.  Ivie,  126  N.  C.  894,  36  S.  E.  351 ; 
Bagwell  V.  RaUroad,  167  N.  C.  611,  83  S.  E. 
814 ;  2  R.O.  I^  1205.  The  negligence  of  Mrs. 
Scott  would  not  be  Imputable  to  plaintiff  only 
If  it  united  with  defendants'  negligence  to 
cause  the  injury.  If  it  was  Itself  the  proxi- 
mate cause  of  the  wrong  to  plaintiff,  the  doc- 
trine of  Imputable  negligence  had  no  applica- 
tion whatever,  and  the  instruction  must  have 
misled  the  jury.  (2)  But  the  judge  further 
stated  in(  this  instruction,  and  two  others, 
that  if  the  plaintiff  would  have  seen,  or 
heard,  the  moving  train  from  her  side  of  the 
automobile,  if  she  had  looked  and  listened  in 
time  to  have  prevented  the  injury  and  Mrs. 
Scott  would  have  stopped  her  car,  if  plain- 
tiff had  requested  her  to  do  so,  and  the  jury 
find  that  this  was  the  cause  of  the  injury, 
it  would  be  negligence  on  her  part,  and  they 
should  answer  the  first  issue  "No"  and  the 
second  issue  "Yes.**  If  the  plaintiff  knew 
the  train  was  backing  towards  them,  it  was 
her  duty  to  have  warned  the  driver^  Mrs. 
Scott,  and  requested  her  to  stop  the  automo- 
bile, regardless  of  whether  she  would  have 
done  so  or  not.  If  she  could  have  seen  or 
heard  the  train  moving  had  she  looked  and 
listened,  and  she  failed  to  look  and  listen,  she 
was  negligent,  as  the  car  was  approaching  a 
railroad  crossing,  which  Is  a  place  of  danger 
always,  where  trains  are  continually  passing. 
There  was  no  positive  evidence  to  show  that 
Mrs.  Scott  would  have  stopped,  but  the  law 
of  self-preservation  raises  a  strong  presump- 
tion that  she  would  instinctively  have  done 
so.  But  the  learned  judge,  as  It  appears, 
confused  the  doctrine  of  imputable  negligence 
with  the  independent  negligence  of  the  plain- 
tiff herself,  whereas  they  are  two  quite  dif- 
ferent things  in  the  law.  As  we  have  al- 
ready said,  whether  Mrs.  Scott's  negligence 
was  imputable  to  the  plaintiff  depended  upon 
whether  It  was  concurrent  with  that  of  de- 
fendant, and  if  so  it  was  not  so  imputable. 
If  Mrs.  Scott's  negligence  was  the  sole  prox- 
imate cause,  the  negligence  of  the  plaintiff, 
if  any,  was  a  negligible  quantity,  as  Mrs. 
Scott's  negligence  In  that  case  would  alone 
be  sufiiclent  to  defeat  plaintiff's  recovery, 
that  is,  if  it  was  the  sole  proximate  cause  of 
the  injury,  and  his  honor  so  Instructed  the 
jury,  but  not  in  connection  with  or  as  a  qual- 
ification of  his  previous  instruction  just  com- 
mented upon.  The  jury  could  not  therefore 
tell  which  one  was  correct.  Edwards  v.  Rail- 
road, 132  N.  C.  99,  43  S.  B.  585. 

But,  however  the  case  may  be  so  far,  the 
instruction  that  the  jury  should  answer  the 
first  issue  "Yes,"  if  the  defendant  had  a 
watchman  at  the  crossing  and  he  failed  to 
give  timely  warning  of  the  moving  train,  and 
no  other  warning  or  signal  was  given  by  bell 
or  whistle,  or  otherwise,  until  the  plaintiff 
was  too  near  the  track  for  it  to  avail  ^er, 
and  this  was  the  proximate  cause  of  the  in- 
jury, was  erroneous.     This  instruction  en-| 


tirely  excluded  such  notice  or  warning  of  the 
approaching  train  as  plaintiff  or  the  driver 
would  have  acquired  by  looking  and  listen- 
ing, or  by  otherwise  exercising  the  care  ot 
an  ordinarily  prudent  person  before  crossing 
so  dangerous  a  place,  as  every  one  described 
it  to  be.  We  must  keep  in  mind  that  the 
jury  were  instructed  to  answer  the  first  issue 
"Yes,"  if  the  particular  warnings  enumerated 
in  the  instruction  were  not  given. 

It  also  excluded  from  consideraticm  the  no- 
tice she  would  have  received  from  stopping  if 
under  the  circumstances  an  ordinarily  pru- 
dent person  would  have  done  so  at  such  a 
dangerous  crossing,  as  the  plaintiffs  them- 
selves admit  it  is,  and  as  this  court  describes 
it  But  it  cannot  be  successfully  questioned 
that  It  was  error  to  make  the  plaintiff's  ex- 
ercise of  proper  care  depend  upon  what  her 
sister  and  companion,  who  was  driving  the 
car,  would  have  done.  She  should  have  per- 
formed her  part  without  regard  to  her  sis- 
ter's conduct,  and  then  she  could  well  acquit 
herself  of  any  blame.  Her  sister's  negligence 
cannot  be  Imputed  to  her,  and  would  not  af- 
fect the  case  adversely  to  her,  unless  it  was 
the  sole  proximate  cause  of  the  injury  to  her. 
There  Is  no  statute  of  this  state  abolishing 
grade  crossings  or  requiring  gates  to  be  main- 
tained at  them  to  prevent  accidents  of  this 
Idnd.  This  is  a  matter  of  public  policy,  and 
is  peculiarly  within  the  province  of  the  Legis- 
lature to  deal  with,  but  even  the  absence  of 
gates  does  not  excuse  the  failure  to  look  and 
listen  in  proper  cases,  and  there  was  evi- 
dence that  it  was  daylight,  and  the  photo- 
graph tends  to  show  that  the  train  could  have 
been  seen  by  the  exercise  of  ordinary  care> 
and  the  Kimbrough  Case,  180  N.  C.  274,  104 
S.  E.  684,  requires  that  the  driver  of  the  car 
should  look  and  listen  and  stop,  if  necessary 
for  safety  in  crossing. 

The  question  as  to  whether  the  plaintiff 
exercised  proper  care  when  she  jumped  from 
the  car  was  for  the  jury,  even  though  she 
was  confronted  by  a  sudden  peril.  She  must 
haVe  acted  as  a  person  of  ordinary  care 
would  have  done  in  similar  circumstances. 

As  to  the  federal  statute:  This  act  of  Con- 
gress was  passed  when  the  railroads  were  re- 
turned to  the  owners  in  1920,  and  this  action 
was  brought  since  its  passage.  The  act  of 
1920  requires  that  all  suits  be  brought  against 
the  agent  appointed  to  represent  the  govern- 
ment, and  not  otherwise,  and  that  any  judg- 
ment recovered  shall  be  paid  out  of  the  re- 
volving fund.  The  railroad  company  is  not 
a  necessary  or  proper  party  under  this  act, 
the  government's  agent  being  the  only  defend- 
ant There  was  a  perfectly  good  reason  for 
this  change.  The  government  thereby  assum- 
ed sole  responsibility  for  all  damages  sus- 
tained during  its  administration,  and  provid- 
ed a  fund  to  pay  them  and  a  speedy  method 
of  collection.  The  cases  therefore  which  are 
dted  in  the  opinion  of  the  court  have  no  ap- 
plication, as  they  were  based  entirely  upon 
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prior  statutes,  and  the  act  of  1920  was  not 
-considered  by  any  of  them.  It  would  there- 
fore seem  that  the  action  should  have  been 
brought  against  the  federal  agent  and  not 
against  the  company,  as  the  agent  is  consti- 
tuted the  sole  defendant.  Lanier  v.  Pullman 
Co.,  180  N.  C.  406,  106  S.  E.  21,  refers  to  this 
method  of  adjustment,  but  does  not  refer 
specifically  to  the  act  of  1920,  as  the  Question 
was  not  iayolved  in  that  case. 

In  our  opinion,  the  action  should  be  dis- 
missed as  to  the  railroad  company  or,  at 
least,  that,  as  thei'e  was  material  error,  there 
should  be  a  new  trial. 

STACY,  J.,  concurs. 
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8TATE  V.  STOKES.     (No.  274.) 

<Snpreme  Court  of  North  Carolina.    April  18, 

1921.) 

1.  Assault  and  battery  ^=s>l 00— Constitutional 
law  ^=s>250— Assault  statute  in  proviso  held 
not  a  disorlmlnatlon  denying  defendant  equal 
protection  of  law. 

Defendant  convicted  on  his  plea  of  guilty 
of  statutory  assault  on  a  female  and  sentenced 
to  confinement  in  the  common  jail  for  three 
months,  assigned  to  work  on  the  roads,  etc, 
cannot  object  to  the  legality  of  the  punishment 
imposed  on  the  ground  he  is  denied  the  equal 
protection  of  the  law  by  O.  S.  S  4215,  providlDg 
that  in  all  cases  of  assault  the  person  shall  be 
punished  by  fine  or  imprisonment  or  both,  pro- 
vided that,  where  no  deadly  weapon  has  been 
used,  etc.,  the  punishment  shall  not  exceed  a 
fine  of  $50  or  imprisonment  for  30  days,  ex- 
cept that  the  proviso  shall  not  apply  to  cases 
of  assault  to  kill  or  commit  rape,  or  to  cases, 
of  assault  by  any  man  or  boy  over  18  on  any 
female. 

2.  Assault  and  battery  «9=:>  1 00— Defendant,  as- 
sailant of  female,  properly  sentenced  to  jail 
for  three  months. 

Under  C.  S.  {  4215,  defendant  convicted  on 
his  plea  of  guilty  of  statutory  assault  on  a  fe- 
male could  be  sentenced  in  the  discretion  of 
the  trial  court  to  confinement  in  the  common 
Jafl  for  three  months,  with  assignment  to  work 
on  the  roads,  etc. 

3.  Criminal  law  ^=s>l2l3  —  Three  months'  Im- 
prisonment for  assault  on  female  not  oruel 
and  unusual  punishment. 

Sentence  to  confinement  in  the  common  jail 
for  three  months,  with  assignment  to  work  on 
the  roads,  imposed  on  defendant  under  C.  S.  { 
4215,  for  statutory  assault  on  a  female,  was  not 
a  cruel  and  unusual  punishment  within  the  con- 
stitutional inhibition. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;  Cranmer,  Judge. 

J.  G.  Stokes  was  convicted  of  statutory  aft- 
sault  on  a  female,  and  he  appeala    No  error. 

Indictment  was  for  an  assault  and  battery 
on  Jessie  Brown,  eta    On  hearing  defendant 
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pleaded  guilty  of  statutory  assault  on  a  fe- 
male (Consolidated  Statutes,  {  4215).  It  was 
admitted  by  the  solicitor  that  no  ^deadly 
weapon  was  used  and  no  serious  damage 
done.  There  was  judgment  that  the  defend- 
ant he  confined  in  the  common  jail  for  three 
months,  assigned  to  work  <m  the  roads,  etc. 
Defendant  excepted  and  appealed. 

Stevens,  Beasley  &  Steyens,  for  appellant 
James  S.  Manning,  Atty.  Gen.,  and  Frank 

Nash,  Asst.  Atty.  Gen.,  for  the  State. 

> 

HOKE,  J.  The  statute  more  directly  ap- 
plicable (Consolidated  Statutes,  f  4216),  pro- 
vides that: 

''In  all  cases  of  an  assault,  with  or  without 
intent  to  kill  or  injure,  the  person  convicted 
shall  be  punished  by  fine  or  imprisonment  or 
both,  at  tiie  discretion  of  the  court:  Provided, 
that  where  no  deadly  weapon  has  been  used 
and  no  serious  damage  done,  the  punishment 
in  assaults,  assaults  and  batteries,  and  affrays  ' 
shall  not  exceed  a  fine  of  fifty  dollars  or  impris- 
onment for  thirty  days;  but  this  proviso  shall 
not  apply  to  cases  of  assault  with  intent  to  kill 
or  with  intent  to  commit  rape,  or  to  cases  of 
assault  or  assault  and  battery  by  any  man  or 
boy  over  eighteen  years  old  on  any  female  per- 


>t 


son. 


[1]  Defendant  objects  to  the  legality  of  the 
punishment  imposed  upon  him  in  this  case 
on  the  ground  chiefly  that  the  statute  pre- 
sents an  unwarranted  discriminati<m  against 
him  and  others  in  like  case,  and  to  the  extent 
of  denying  to  him  the  equal  protection  of  the 
law,  but  we  cannot  so  hold.  In  many  author- 
itative decisions  dealing  with  the  question, 
both  state  and  federal,  the  power  of  classifi- 
cation  as  to  the  objects  of  statutory  regula- 
tion has  been  referred  very  largely  to  the 
legislative  discretion,  and  its  ezerdse  may  not 
be  interfered  with  by  the  courts  unless  the 
same  is  clearly  arbitrary.  State  v.  Burnett, 
179  N.  C.  735»  102  S.  E>.  711;  Smith  ▼.  Wil- 
kins,  164  N.  a  136,  80  S.  B.  168;  Efland  v. 
Railroad,  146  N.  C.  135,  59  S.  E.  355;  Tullis 
V.  Railroad,  175  U.  S.  348-353,  20  Snp.  Ct. 
136,  44  L.  Ed.  192;  Insurance  Ca  v.  Daggs, 
172  U.  S.  562,  19  Sup.  Ct.  281,  43  L.  Ed.  552 ; 
Magoun  v.  Savings  Bank,  170  U.  S.  286,  18 
Sup.  Ct.  594,  42  U  £d.  1087. 

In  Efiand*8  Case  the  court  stated  the  prin- 
ciple as  follows: 

The  Legislature  had  the  right  to  extend  the 
statutory  provisions  in  question  to  ''certain 
classes  of  pursuits  and  occupations  imposing 
these  requirements  equally  on  all  members  of 
a  given  class;  the  limitation  of  this  right  of 
classification  being  that  the  same  must  be  on 
some  reasonable  ground  that  bears  a  just  and 
proper  relation  to  the  attempted  classification 
and  is  not  a  mere  arbitrary  selection.** 

And  in  Tullis  ▼.  Railroad,  supra,  the  Su- 
preme Court  of  the  United  States,  the  final 
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arMter  to  tbese  matters,  held  as  the  ap- 
proved position  on  the  subject: 

''That  the  power  of  the  state  to  distinguish, 
select,  and  classify  objects  of  legislation  nec- 
essarily has  a  wide  range  of  discretion;  that 
it  was  sufficient  to  satisfy  the  demands  of  tne 
Constitution  if  the  classification  were  practical 
and  not  palpably  arbitrary.' 


>ff 


Applying  the  principle  in  State  ▼.  Burnett, 
a  statute  was  upheld  by  which  dtissens  of 
the  state  under  14  entirely,  and  under  16  to 
a  great  extent,  were  withdrawn  from  the  or- 
dinary effect  and  operation  of  the  criminal 
laws  of  the  state,  to  be  dealt  with  by  the 
special  regulations  established  In  the  statute, 
a  classification  based  upon  difference  of  age. 
And  in  Muller  v.  Oregon,  208  U.  S.  412,  28 
Sup.  Ct.  324,  52  U  Ed.  551,  13  Ann.  Cas.  957, 
the  difference  of  sex  was  recognized  and  ap- 
proved as  a  proper  basis  for  classification. 
Speaking  to  the  question  in  the  opinion,  As^ 
sodate  JTustlce  Brewer  said  in  part : 

"Though  limitations  upon  personal  and  con- 
tractual rights  may  be  removed  by  legislation, 
there  is  that  in  her  disposition  and  habits  of 
life  which  will  operate  against  her  full  asser- 
tion of  those  rights.  She  will  still  be  where 
some  legislation  to  protect  her  seems  neces- 
sary to  secure  a  real  equality  of  right.  Doubt- 
less there  are  individual  exceptions,  and  there 
are  many  respects  in  which  she  has  an  advan- 
tage over  him;  but,  looking  at  it  from  the  view- 
point of  the  effort  to  maintain  an  independent 
position  in  life,  she  is  not  upon  an  equality. 
Differentiated  by  these  matters  from  the  other 
sex,  she  is  properly  placed  in  a  class  by  her- 
self, and  legislation  designed  for  her  protection 
may  be  sustained,  even  when  like  legislation 
is  not  necessary  for  men  and  could  not  be  sus- 
tahied." 

That  was  a  decision  Involving  the  ralldtty 
of  a  statute  making  special  regulations  as  to 
her  hours  of  labor,  and  involving  her  right 
and  capacity  to  make  a  living.  And  all  the 
more  should  the  distlnctf5h  be  recognized  In 
crimes  of  violence  where  the  superior  physi- 
cal strength  of  the  man  puts  her  at  a  dis- 
advantage and  wherein  the  purpose  of  graver 
Injury  Is  not  infrequently  present.  On  rea- 
son and  authority,  therefore,  the  exception 
based  upon  an  alleged  and  unlawful  classifi- 
cation made  by  the  statute  must  be*  disal- 
lowed. 

[2]  Defendant  Insists  further  that  the  im- 
position of  a  severe  sentence  of  this  kind 
can  only  be  upheld  under  a  statute  affirma- 
tive in  terms,  and  Is  not  justified  in  the  form 
now  presented  and  by  way  of  an  indefinite 
exertion,  but  this  to  our  minds  is  not  based 
on  a  proper  concept  of  the  law.  On  the  con- 
trary, the  statute  by  correct  interpretation 
and  in  effect  provides  In  afiirmative  terms 
that  in  all  cases  of  assault  with  or  without 
the  intent  to  kill  the  person  convicted  shall 
be  punished  by  fine  or  imprisonment  in  the 
discretion  of  the  court,  and  within  this  provi- 


sion Shan  be  included  ^'assault  with  Intent  to 
kill  or  with  liltent  to  commit  rape  and  cases 
of  assault  and  battery  on  a  female  JPy  a  man 
or  boy  over  18  years  of  age";  this  last  beiug^ 
the  offense  for  which  defendant's  submission 
has  been  entered. 

[3]  The  objection  that  the  sentence  should 
be  annulled  cm  the  grounds  that  it  constitutes 
cruel  and  unusual  punishment  is  without 
merit.  The  constitutional  inhibition  r^led 
upon  here  may  only  be  Invoked  in  cases  of 
manifest  and  gross  abuse  on  the  part  ct  the 
presiding  Judge. 

From  a  careful  consideration  of  the  record, 
while  we  are  justified  in  saying  that  there 
appears  to  have  been  no  other  purpose  on  the 
I>art  of  defendant  than  to  aid  his  mother  in 
the  disci];)line  of  a  child  committed  to  her 
care  and  control,  we  are  of  opinion  that  there 
has  been  no  error  committed  to  defendant's 
prejudice,  and  that  the  sentence  is  not  in  it- 
self so  severe  as  to  justify  the  court  in  dis- 
turbing it  as  a  matter  of  law. 

No  error. 

(181  N.  C.  238> 

LEMMONS  V.  8IGMAN,   Register  af  Deeds. 

(No.  401.) 

(Supreme  ComH  of  North  Carolina.    April  20r 

1921.) 

Marriage  «s»25(6)^ls  aMIon  for  penalty  for 
nogllgently  Issuing  license  to  minor,  evidono* 
held  to  require  submission  lo  Jury. 

In  an  action  against  the  register  of  deeda 
under  C.  8.  {§  2500,  2503,  for  issuhig  a  mar- 
riage license  to  plaintiflTs  daughter  without  rea- 
sonable inquiry  as  to  her  age,  she  being  under 
18  years,  conflicting  evidence  as  to  the  girl's 
appearance  with  respect  to  age,  and  the  facts 
as  to  reasonable  inquiry  not  being  admitted* 
held  to  require  submission  of  such  issue  under 
proper  instructions  to  the  jury,  who  alone  may 
pass  on  its  weight  and  the  witness'  credibility. 

Appeal  from  Superior  Court,  Davidson 
County;  Ray,  Judge. 

Action  by  C.  B.  Lemmons  against  F.  E. 
Sigman,  Register  of  Deeds  of  Davidson  Coun- 
ty, and  from  a  judgment  of  nonsuit  the 
plaintiff  appeals.     Reversed. 

Civil  action  to  recover  of  defendant,  reg- 
ister of  deeds  of  Davidson  county,  the  penalty 
of  1200  allowed  by  sections  2500  and  2503, 
Consolidated  Statutes,  for  issuing  a  marriage 
license  to  one  John  W.  Galloway  and  plain- 
tiff's daughter,  Alma  Lemmons,  without  the 
consent  of  her  parents  and  without  reason- 
able Inquiry  as  to  her  age,  she  being  at  the 
time  under  the  age  of  18. 

Upon  the  question  of  reasonable  inquiry, 
the  only  point  of  difference  In  the  case,  there 
was  evidence  on  behalf  of  plaintiff  tending 
to  show  that  his  daughter  lived  with  him  in 
Winston-Salem  at  the  home  of  one  R.  F. 
Bryant;  that  she  was  only  15  years  old,  hav- 
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lug  reached  this  age  on  ber  last  birthday, 
Bilarch  31,  1920,  and  that  plaintiff,  at  the 
time,  did  not  know  of,  or  consent  to,  his 
daughter's  marriage.  B.  F.  Bryant  testi- 
fied: 

*^  know  Alma  LemmooB.  She  was  living 
with  her  father,  G.  E.  Lemmons,  at  my  hoose. 
She  was  only  a  chfld.  I  would  caU  her  about 
15  years  old.** 

The  defendant,  F.  E.  Slgman,  testified  that 
on  April  23,  1920,  John  Calloway  made  ap- 
plication to  hlmP,  as  register  of  deeds  of  Dav- 
idson county,  for  license  to  marry  Alma  B. 
Lemmons.    And  further: 

"I  did  not  know  John  OaUoway.  At  the  time 
of  the  application  there  were  present  Ernest 
Lemmons  and  Alma  Lemmons,  and  I  took  the 
statement  from  all  three  of  them  as  to  the  age 
of  the  parties  to  be  married,  and  they  stated 
that  Alma  Lemmons  was  18  years  old.  I  did 
not  know  Ernest  Lemmons.  I  observed  the 
young  lady,  and  nh^  looked  like  she  might  be  a 
young  girl  of  18  or  19  years  old  from  her 
general  appearance  and  dress.  She  looked  like 
sue  weighed  125  pounds,  had  on  a  long  dress 
and  hat  turned  down  over  her  face,  and  her 
face  gave  the  impression  of  one  18  or  19  years 
of  age.  John  Galloway  was  a  man  dean-shav- 
en, about  25  years  old,  and  weighed  135  or  140 
pounds.  Had  dark  hair  and  dark  skin,  and 
had  the  appearance  of  being  about  20  or  21 
years  old.  They  said  they  were  from  Winston. 
I  had  Ernest  Lemmons,  Alma  Lemmons,  and 
John  Galloway,  each  of  them,  to  sign  statement 
and  swear  to  It  as  it  appears  on  the  license. 
Before  issuing  the  license  I  made  inquiry  as 
to  the  reliability  of  tiie  parties  applying  for  the 
Hcense.  I  went  into  Uie  sheriff's  office,  and 
saw  Dr.  M.  A.  Bowers,  and  told  him  there  was 
a  party  from  Winston-Salem  wanting  to  secure 
a  marriage  license;  that  the  contracting  par- 
ties were  Alma  Lemmons  and  John  Galloway, 
and  I  asked  Dr.  Bowers  if  he  knew  them.  He 
said  he  did  not  know  Alma  Lemmons,  but  did 
know  John  Galloway.  I  asked  him  if  he  was 
a  fellow  of  reliability,  and  he  said  he  was  a 
good  reliable  fellow,  and  a  carpenter  at  Win- 
ston, and  said,  'I  know  him;  I  am  his  physician.' 
I  have  known  Dr.  Bowers  10  years.  I  knew 
him  at  Thomasville  where  I  lived,  and  where 
he  was  a  practicing  physician.  Knew  his  gen- 
eral character  was  good.  Dr.  Bowers  has  lived 
in  Winston  more  than  a  year,  and  he  witnessed 
the  license  and  the  affidavit.  And  the  parties 
applying  were  at  the  time  in  my  office. 


a  reliable  party.  I  knew  Dr.  Bowers  was  a 
man  of  high  character  and  a  good  physician, 
and  whatever  he  said  to  me  I  could  rely  upon. 
I  did  not  ask  Dr.  Bowers  how  long  he  had 
known  Galloway,  or  what  chances  he  had  to 
know  his  character.    All  I  wanted  to  know  was 

if  he  knew  him,  and  If  he  was  a  reliable  man." 

• 

Dr.  M.  A.  Bowers  made  an  affidavit  which, 
by  consent,  was  .used  as  a  deposition.     He. 
stated,  in  part,  as  follows: 

"I  told  him  [register  of  deeds]  that  I  did  not 
know  Alma  Lemmons,  but  that  I  did  know 
John  Galloway,  and  told  him  that  he  was  a 
carpenter.  I  also  told  him  that  in  my  opinion 
any  statement  that  Galloway  would  make  could 
be  relied  upon,  as  I  had  no  reason  to  think  oth- 
erwise from  my  personal  knowledge  and  infor- 
mation I  had  of  him.  Then  after  the  license 
was  written  out  and  sworn  to  by  the  contract- 
ing parties,  I  witnessed  their  signatures  and 
their  marriage  in  the  register  of  deed's  office 
by  John  Moyer,  J.  P.* 


f» 


Gross-examination : 

"I  made  no  effort  to  call  up  the  parties  at 
Winston,  either  C.  E.  Lemmons  or  Virginia 
Lemmons.  The  girl  said  there  was  no  phone 
at  their  home.  I  relied  upon  the  statement  of 
Dr.  Bowers  as  to  the  reliability  of  John  Gallo- 
way.   Dr.  Bowers  told  me  John  Galloway  was 


»> 


At  the  conclusion  of  all  the  evidence,  de- 
fendant renewed  his  motion  for  judgment  as 
of  nonsuit.    Motion  allowed. 

T.  W.  Kallam,  of  Wlnston-Salem,  for  ap- 
pellant 

J.  R.  McCrary  and  Raper  &  Raper,  all  of 
Lexington,  for  appellee. 

STAOr,  J.  The  testimony  as  to  the  ap- 
pearance of  the  girl,  with  respect  to  her  age. 
Is  conflicting ;  and,  npon  the  question  of  rea- 
sonable inquiry,  the  facts  are  not  admitted. 
Hence,  considering  the  evidence  in  Its  most 
favorable  light  for  the  plaintiff,  the  accept- 
ed position  on  a  motion  to  nonsuit,  we  think 
the  case  should  have  been  submitted  to  the 
Jury  under  proper  Instructions.  Snipes  v. 
Wood,  179  N.  C.  349.  102  S.  B.  619 ;  Julian  v. 
Daniels,  175  N.  C.  549,  95  S.  E.  907;  Gray  v. 
Lentz,  173  N.  C.  346,  91  S.  E.  1024,  L.  R.  A. 
1917E,  863. 

As  said  in  Fnrr  ▼.  Johnson,  140  N.  O.  157, 
52  S.  E.  664: 

*'Where  there  is  a  conflict  of  evidence,  wheth- 
er there  has  been  'reasonable  inquiry'  is  to  be 
submitted  to  the  jury  upon  all  the  evidence 
under  proper  instructions,  but  if  the  facts  are 
agreed,  it  is  a  matter  of  law"— citing  Joyner  ▼, 
Roberts,  114  N.  C.  389,  19  S.  E.  645. 

The  Jury  alone  may  pass  upon  the  weight 
of  the  evidence  or  the  credibility  of  the  wit- 
nesses. 

The  Judgment  of  nonsuit  will  be  set  aside, 
and  tlio  case  referred  to  another  jury. 

Reversed. 
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STATE  V.  HARTLEY.     (No.  10596.) 

{Snpreme  Court  of  South  Carolina.     April  1, 

1921.) 

Intoxloatlng  liquors  ^=> 1 3— State  statutes  aot 
repealed  by  Eighteenth  Amendment  to  federal 
Constitution. 

The  Btatutea  of  the  state  in  regard  to  the 
manufacture,  sale,  and  transportation  of  in- 
toxicating liquors  for  beverage  purposes  were 
not  repealed  by  the  Eighteenth  Amendment  to 
the  United  States  Constitution,  whenever  the 
enforcement  of  such  legislation  would  aid  in 
carrying  into  effeict  the  provisiona  of  the 
amendment. 

Appeal  from  General  Sessions  Circuit 
Court  of  Barnwell  County;  Hayue  F.  Bice, 
Judge. 

Bill  Hartley  was  convicted  of  nfanufactur- 
ing  and  having  possession  of  liquor  unlaw- 
fully, and  he  appeals.    Appeal  dismissed. 

A.  H.  Nlnestein,  of  Blackville,  for  appel- 
lant. 

Solicitor  R.  U  Gunter,  of  Aiken,  for  the 
State. 

GARY,  O.  J.  The  defendant  was  convict- 
ed on  the  charge  of  manufacturing  and  hav- 
ing possession  of  liquor  unlawfully. 

The  question  in  the  case  is  whether  the 
statutes  of  this  state,  in  regard  to  the  man- 
ufacture, sale,  and  transportation  of  intoxi- 
cating liquors  for  beverage  purposes,  were 
repealed  by  the  Eighteenth  Amendment  of 
the  United  States  Ck)nstitution.  The  titles 
of  the  two  statutes  under  which  the  defend- 
ant was  found  guilty  are  as  follows: 

"An  act  to  regulate  the  shipment  and  trans- 
portatioUf  carrying,  storing  and  having  in  pos- 
session of  alcohol,  alcoholic  liquors  and  bever- 
ages, and  to  provide  penalties  for  the  violation 
thereof."    Laws  1917,  p.  69. 

"An  act  to  suppress  the  evils  of  intemper- 
ance, to  prohibit  the  manufacture,  sale,  use, 
consumption,  having  possession  and  storing  of 
spirituous,  malt,  vinous,  fermented,  brewed,  or 
alcoholic  liquors  and  beverages;  to  regulate  the 
purchase,  use  and  possession  thereof;  to  pro- 
vide the  punishment  for  violation  of  the  law." 
Laws  1917,  p.  169. 

These  statutes  were  enacted  in  X917. 

It  is  not  necessary  to  set  forth  their  pro- 
visions, as  the  question  under  consideration 
is,  not  whether  there  are  certain  provisions 
therein  that  render  these  statutes  unconsti- 
tutional, on  the  ground  that  they  are  repug- 
nant to  the  Eighteenth  Amendment,  but 
whether  they  were  repealed  by  the  said 
amendment,  which  is  as  follows: 

Section  1:  "After  one  year  from  the  ratifica- 
tion of  this  article,  the  manufacture,  sale,  or 
transrortation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  the  exportation 
thereof  from  the  United  States  and  all  territory 


subject  to  the  jurisdiction  thereof,  for  beverage 
purposes,  is  hereby  prohibited." 

Section  2:  "The  CJongress  and  the  several 
states  shall  have  concurrent  power  to  enforce 
this  article,  by  appropriate  legislation." 

This  amendment  was  ratified  on  the  29th 
of  January,  1919,  and  the  defendant  was 
convicted  in  May,  1920 — more  than  one  year 
after  its  ratification. 

The  second  section  of  the  amendment,  pro- 
viding that  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  it 
by  appropriate  legislation,  cannot  be  made 
effective  by  the  several  states,  unless  they 
enact  statutes  making  the  manufacture,  sale, 
and  transportation  of  intoxicating  liquors 
for  beverage  purposes  an  offense  against  the 
laws  of  the  state.  The  amendment  contem- 
plates independent  legislation,  both  on  the 
part  of  Congress  and  the  several  states ;  and 
the  constitutionality  of  a  state  statute  must 
be  determined  alone,  by  a  resort  to  the  pro- 
visions of  the  amendment 

"We  are  of  opinion  that  the  word  'concur- 
rent* in  this  connection,  means  a  power  con- 
tinuously existing  for  efficacious  ends,  to  be 
exerted  In  support  of  the  main  object  of  the 
amendment  and  making  contribution  to  tho 
same  general  aim  according  to  the  noeds  of 
the  state,  even  though  Congress  also  has  ex- 
erted the  power  reposed  in  it  by  the  amend- 
ment by  enacting  enforcing  legislation,  opera- 
tive throughout  the  extent  of  its  territory. 
Legislation  by  the  states  need  not  be  identical 
with  that  of  Congress.  •  •  •  But  the  states 
need  not  denounce  every  act  committed  within 
their  boundaries  which  is  included  within  the 
inhibition  of  the  Volstead  Act,  nor  provide  the 
same  penalties  therefor.  It  is  conceivable  also 
that  a  state  may  forbid  under  penalty  acts  not 
prohibited  by  the  act  of  Congress.  The  con- 
current power  of  the  states  may  differ  in  means 
adopted,  provided  it  is  directed  to  the  enforce- 
ment of  the  amendment.  •  •  •  State  stat- 
utes, rationally  adapted  to  putting  into  execu- 
tion the  inexorable  mandate  against  the  sale  of 
intoxicating  liquors  for  beverage  contained  in 
section  1  of  the  amendment  by  different  defini- 
tions, and  regulations  and  penalties  from  those 
contained  in  the  Volstead  Act  ♦  •  •  are  val- 
id. Existing  laws  of  that  character  are  not 
suspended  or  superseded  by  the  act  of  Con- 
gress." Commonwealth  v.  Nickerson,  236 
Mass.  281,  128  N.  E.  273. 

There  is  nothing  in  the  amendment  indi- 
cating an  intention  to  repeal  or  supersede  the 
legislation  of  the  several  states,  whenever  the 
enforcement  of  such  legislation  would  aid  tn 
carrying  into  effect  the  provisions  of  the 
amendment  Let  us  suppose  that  when  the 
amendment  went  Into  effect  there  was  a 
statute  of  this  state  providing  that  the  man- 
ufacture, sale,  or  transportation  of  intoxi- 
cating liquors  within,  the  importation  there- 
of into,  or  the  exportation  thereof  from,  this 
state  for  beverage  purposes,  was  prohibited, 
and  that  any  person  violating  the  provisions 
thereof  would  be  punished  as  therein  pro- 
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Tided.  The  state  would  fmauestiQnably  haye 
the  power  at  this  time  under  the  amendment 
to  enact  such  a  statute.  Why?  Because  Its 
enforcement  would  aid  in  carrying  into  ef- 
fect the  provisions  of  the  amendm'ent.  The 
fact  that  such  an  act  may  have  been  passed 
before  the  amendment  went  into  effect  would 
not  be  a  reasonable  ground  for  holding  that 
it  was  repugnant  to  the  amendment. 

As  hereinbefore  stated,  the  only  question 
now  is  whether  the  amendment  repealed 
such  existing  legislation  of  the  several  states 
as  was  not  repugnant  to  it. 

Whether  the  statutes  under  which  the  de- 
fendant was  convicted  contained  provisions 
that  render  them  unconstitutional  will  be  de- 
termined when  that  question  properly  arises. 

Appeal  dismissed. 

WATTS,  FBASEB,  and  COTHRAN,  JJ., 
concur. 

OOTmiAN,  J.  I  concur  in  this  judgment. 
The  second  section  of  the  Eighteenth  Amend- 
ment evidently  was  adopted  with  this  idea 
and  purpose  in  view:  It  had  been  decided 
by  the  Supreme  Court  of  the  United  States, 
particularly  In  cases  involving  interstate 
commerce  transactions  and  liabilities  con- 
nected therewith,  that  when  Congress  took 
over  a  certain  field  of  operations,  its  juris- 
diction was  not  only  paramount  but  exclu- 
sive. It  was  accordingly  apprehended  that 
the  effect  of  the  prohibition  amendment  and 
congressional  legislation  appropriate  there- 
to would  have  been  the  -same  upon  prohibi- 
tion legislation  by  the  state,  in  the  absence 
of  a  provision  limiting  the  application  of 
that  principle.  The  purpose  of  the  section 
therefore  was,  and  in  my  opinion  the  effect 
is,  to  leave  to  the  several  states  the  legis- 
lative power  to  enact  or  enforce  any  law, 
not  In  conflict  with  section  1  of  the  amend- 
ment, intended  and  calculated  to  enforce  the 
prohibition  declared  in  this  section.  This 
would  apply  to  enactments  of  this  cdiaracter 
in  force  at  the  time  of  the  adoption  of  the 
amendment,  as  well  as  to  those  subsequent- 
ly adopted  by  the  several  states.  Jones  v. 
Hicks  (Ga.)  104  S.  E.  771;  State  v.  Fore 
(N.  C.)  105  S.  E.  334;  Ex  parte  Ramsey  (D. 
C.)  265  Fed.  963.  If  the  amendment  had  not 
been  adopted.  Congress  could  not  hare  acted 
at  all,  for  the  subject-matter  was  exclusive- 
ly within  the  police  power  of  the  states; 
with  the  amendment  unlimited,  Congress 
alone  could  have  acted;  with  the  amend- 
ment limited  as  it  is,  l>oth  Congress  and  tlie 
several  states  may  act  In  legislating  for  the 
purpose  of  enforcing  the  prohibition  de- 
clared. 

As  the  Chief  Justice  shows,  there  is  no 
question  in  this  case  as  to  a  conflict  between 
the  state  statutes  and  the  amendment,  nor, 
I  may  add,  between  them  and  congressional 
legislation.    Should  there  appear  in  a  state 


statute  a  conflict  between  It  and  the  amend- 
ment, the  statute  would,  of  course,  have  to 
give  way;  should  it  appear  between  it  and 
congressional  legislation,  the  interesting 
question  of  the  grant  of  •'concurrent  power" 
to  Congress  and  the  several  states,  by  the 
amendment,  so  learnedly  and  entertainingly 
discussed  by  Justice  McKenna,  dissenting, 
in  State  v.  Palmer,  253  U.  S.  350,  40  Sup.  Ct. 
486,  588,  64  L.  Ed.  946,  will  arise,  the  effect 
of  which  need  not  now  be  anticipated. 

(115  S.  C.  629) 

8TATE  V.  DIX  et  al. 

SAME  V.   BOYNION. 

SAME  V.  GRAY. 
(No.  10597.) 

(Supreme  Court  of  South  Carolina.    April  1, 

1921.) 

Appeal  from  General  Sessions  Circuit  Court 
of  Allendale  County;  W.  C.  Cothran,  Special 
Judge,  and  Hayne  F.  Rice,  Judge. 

Cattle  Diz  and  others  were  convicted  of  a 
violation  of  the  prohibition  laws,  and  appeal. 
Appeals  dismissed. 

James  M.  Patterson,  of  Allendale,  for  appel- 
lants. 

Solicitor  R.  L.  Gnnter,  of  Aiken,  for  the 
State. 

GARY,  C.  J.  For  the  reasons  stated  in  the 
case  of  the  State  v.  Bill  Hartley,  106  S.  B.  706, 
in  which  the  opinion  has  just  been  filed,  the 
appeal  in  each  of  said  cases  is  dismissed. 

WATTS,  FRASBR,  and  COTHRAN,  JJ., 
concur. 


(116  S.  C.  1) 

HUNT  V.  HUNT  et  al.    (No.  10602.) 

(Supreme  Court  of  South  Carolina.    April  11, 

1921.) 

1.  Appeal  and  error  ^=:>l 024(0)— Preponder- 
ance of  evidence  necessary  on  complaint  as 
to  findings  of  fact  by  court  ordering  sale  of 
land  for  minor. 

On  appeal  from  an  order  of  the  circuit 
court  approving  a  proposed  sale  of  land  held 
under  a  will  for  an  infant,  a  finding  of  fact  by 
the  court  that  the  sum  offered  was  a  fair 
price  for  the  property  will  not  be  disturbed 
unless  complaining  party  satisfies  the  court  by 
a  preponderance  of  the  evidence  that  the  find- 
ing is  erroneous. 

2.  Guardian  and  ward  €=»!  14— Court  could  or- 
der sale  of  land  held  for  Infant  under  will. 

The  court  did  not  err  in  ordering  sale  of 
property  held  for  infant  under  will  by  guardian 
with  directions  not  to  deliver  the  same  to  the 
infant  until  she  reached  the  age  of  SO  years 
pending  an  appeal  from  a  decision  of  Judge  of 
probate  as  to  the  validity  of  the  will,  the  pro- 
ceeds of  the  property  not  to  he  delivered  to  the 
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ward  until  all  rigbta  of  the  respective  parties 
under  the  will  were  finally  adjusted. 

Fraser,  J^  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  Comity;   Hayne  F.  Rice,  Judge. 

Action  by  Rheta  Baring  Hunt,  administra- 
trix, etCn  against  Florence  Goodrich  Hunt,  J. 
A.  Guerin,  and  another.  From  an  adverse 
judgment,  the  last-named  defendant  appeals. 
Affirmed. 

Francis  P.  Carroll,  of  Summervllle,  for'  ap- 
pellant. 

Miller,  Huger,  Wilbur  &  Miller  and  Paul 
M.  McMillan,  all  of  Charleston,  and  B.  H. 
Henderson,  of  Bamberg,  for  respondents. 

GARY,  C.  J.  The  record  contains  this 
statement  of  the  facts:  N.  A.  Hunt,  late  of 
Summervllle,  S.  C,  died  intestate  on  the  — 
day  of  January,  1918,  seized  and  possessed 
among  other  property,  of  real  estate  in  the 
town  of  Bamberg,  hereinafter  described,  and 
leaving  as  his  sole  heir  his  son,  A.  Morton 
Hunt 

A.  Morton  Hunt  administered  on  his  fa- 
ther's estate,  and  he  died  at  the  city  of 
Charleston  on  the  12th  day  of  October,  1918, 
leaving  as  his  sole  heirs  and  distributees  at 
law  his  widow,  the  plaintiff,  Rheta  Baring 
Hunt,  and  his  daughter,  Florence  Goodrich 
Hunt,  one  of  the  defendants,  a  minor  18  years 
of  age. 

On  the  12th  of  November,  1918,  after  the 
death  of  A.  Morton  Hunt,  plaintiff,  Rheta 
Baring  Hunt,  was  appointed  administratrix 
d.  b.  n.  of  the  estate  of  the  said  N.  A.  Hunt 
deceased,  by  the  probate  court  of  Dorchester 
county,  and  on  the  16th  day  of  October,  1918, 
was  by  the  probate  court  of  Charleston 
county  appointed  guardian  of  the  estate  of 
the  defendant  Florence  Goodrich  Hunt 

A.  Morton  Hunt  left  a  will  dated  the  29th 
day  of  January,  1918,  which  was  admitted 
to  probate  in  common  form  in  the  probate 
court  of  Charleston  county  on  the  —  day  of 
July,  1919,  and  on  the  —  day  of  E^bruary, 
1920,  said  will  was  admitted  to  probate  in 
solemn  form  in  the  same  probate  court,  but 
at  the  time  of  the  decision  of  his  honor, 
Judge  Rice,  an  appeal  was  pending  from 
some  of  its  provisions.  At  the  time  of  the 
commencement  of  this  action  the  plaintiff  had 
filed  notice  that  she  required  said  will  to  be 
proved  in  solemn  form,  but  no  proceedings 
had  at  that  time  been  instituted  to  prove 
same  in  solemn  form. 

The  above  action  was  commenced  by  the 
plaintiff  about  the  10th  day  of  October,  1919, 
by  service  of  a  summons  and  complaint,  in 
which  complaint  plaintiff  alleges,  inter  alia, 
in  addition  to  the  above  facts  In  paragraph 
6  of  said  complaint: 

'That  plaintiff  has  received  an  offer  for  the 
purchase   of   the   property,   hereinafter   more 


fully  described,  from  the  defendant  John  F. 
Folk,  at  and  for  the  sum  of  $20,000,  payable 
$2,000  in  cash  and  the  balance  of  $18,000  in 
equal  annual  installments  of  $2,000  each,  with 
interest  on  deferred  balance  at  the  rate  of  7 
per  cent,  per  annum,  payable  semiannually,  the 
credit  portion  of  the  said  purchase  price  to  be 
represented  by  the  bond  of  the  purchaser,  se- 
cured by  a  purchase-money  first  mortgage  of 
the  said  premises,  said  mortgage  to  contain  the 
usual  clauses  as  to  taxes,  insurance,  attorney's 
fees  and  receivership,  purchaser  to  have  pos- 
session, subject  to  tenants'  rights,  on  Septem- 
ber 1,  1919,  paying  interest  on  the  purchase 
mouey  from  that  date  at '7  per  cent  per  annum 
until  titles  can  be  perfected,  and  in  compliance 
with  the  terms  of  said  offer  the  said  defendant, 
John  F.  Folk,  has  paid  to  the  attorneys  for  the 
plaintiff  the  cash  portion  of  said  purchase  price, 
to  wit  the  sum  of  $2,000." 

And  further  in  paragraph  7  said  complaint 

alleges: 

"The  price  offered  by  the  said  defendant  John 
F.  Folk  for  the  said  property  is,  in  the  opinion 
of  plaintiff,  a  fair  one  and  advantageous  to  all 
parties  interested." 

And  lastly  the  plaintiff  prays  in  her  com- 
plaint: 

'TThat  a  sale  of  the  said  property  to  the  de- 
fendant John  F.  Folk  be  approved  by  this 
court,  and  that  the  master  be  authorised  and 
directed  to  make  and  execute  a  proper  convey- 
ance of  the  said  property  to  the  said  purchaser 
upon  his  complying  with  the  terms  of  his  con- 
tract and  that  tjie  proceeds  of  the  sale,  after 
deducting  all  costs  and  expenses  connected 
therewith  and  with*  this  action,  shall  be  held 
by  the  master  at  interest  until  the  determina- 
tion of  the  testacy  of  the  said  A.  Morton  Hunt** 

The  property  is  described  as  follows: 
"•  <  <  (A  hotel  building.)"  J.  A.  Guerin 
filed  his  answer,  denying  that  $20,000  was  a 
fair  and  adequate  price  for  said  property* 
further  alleging  that  under  the  will  of  A. 
Morton  Hunt  he  wasi  appointed  and  bad 
qualified  as  executor  of  the  said  will,  and 
was  by  said  will  appointed  guardian  of  the 
said  Florence  G.  Hunt,  a  minor,  and  was 
Instructed  by  said  will  not  to  deliver  to 
Florence  Goodrich  EDunt  the  property  de- 
vised to  her  under  said  will  until  she  should 
reach  30  years  of  age,  and  the  plaintiff  had 
no  right  to  make  said  contract  of  sale  al- 
leged in  this  complaint,  or  to  bring  this  ac- 
tion, the  property  involved  being  a  part  of 
the  property  devised  under  said  will  to  Flor- 
ence G.  Hunt 

The  defendant  Florence  G.  Hunt,  by  her 
guardian  ad  litem,  filed  formal  answer,  alleg- 
ing that  she  is  a  minor,  a  want  of  knowledge 
of  the  facts  alleged  in  the  complaint  and 
submitting  her  right  to  the  protection  of  the 
court  The  defendant  John  F.  Folk  an- 
swered, admitting  the  truth  of  the  allegations 
of  the  complaint  and  joining  In  the  pray^  of 
the  plaintiff. 

On  the  26th  day  of  January,  1920,  an  order 
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was  signed  by  the  court  of  oommon  pleas  at 
Bamberg  comity  to  take  the  testimony  and 
report  his  ciHicluslons  of  law  and  facts*  with 
leave  to  report  any  special  matter. 

The  probate  judge  for  Bamberg  county, 
acting  as  master,  held  a  conference  and  took 
the  testimony  on  the  10th  of  March,  1920, 
and  thereafter  found  and  reported  to '  the 
coujrt  that  the  sum  of  $20,000  was  a  fair 
price  for  the  property,  and  advantageous  to 
all  parties  Interested,  and  recommended 
that  a  sale  of  said  property  to  the  defendant 
John  F.  Folk  for  said  amount  be  ai^roved 
by  the  court  aq  prayed  for  by  plaintiff  in 
her  complaint  and  on  the  terms  mentioned  in 
the  complaint. 

J.  A.  Guerln  filed  exceptions  to  this  report, 
but  they  were  overruled  by  the  circuit  court, 
and  the  report  confirmed;  whereupon  J.  A. 
Guerln  appealed  to  this  court  upon  the  fol- 
lowing exceptions: 

"(1)  Because,  appellant  submits,  the  over- 
whelming preponderance  of  the  evidence  shows 
ihat  at  the  time  of  the  proposed  sale  of  the 
property  involved  to  JcAn  F.  Folk  for  920,000 
the  said  property  was  bringing  in  a  net  annual 
income  of  $2^290  by  way  of  rents,  and  was 
worth  many  more  thousand  dollars  than  $20,- 
<X)0,  the  price  offered  for  same  by  said  John  F. 
Folk,  and  that  the  said  sum  of  $20,000  is  not 
an  adequate  price  for  said  property,  and  there- 
fore his  honor  Jadge  Bice  erred,  appellant 
submits,  in  findhig  that  said  sum  of  $20,000 
was  an  adequate  price  lor  said  property,  and 
that  a  sale  of  same  for  that  price  would  be  to 
the  advantage  of  all  parties  interested,  and  in 
approving  a  sale  of  same  for  that  price. 

"(2)  Because,  inasmuch  as  in  the  will  of  A. 
Morton  Hunt,  a  copy  of  which  is  alleged  in  the 
complaint  and  a  copy  is  in  the  case,  the  testator 
devises  the  property  involved  to  Florence  G. 
Hunt,  with  instructions  that  it  must  not  be  de- 
livered to  her  until  she  reaches  30  years  of  age. 
His  honor  Judge  Bice  should  have  held,  appel- 
lant submits,  that  under  the  facts. of  the  case 
the  court  should  not  approve  or  order  a  sale  of 
said  property,  even  though  an  appeal  was  pend- 
ing from  the  decision  of  the  probate  Judge  as 
to  the  validity  of  certain  provisions  of  the  will, 
but  should  have  allowed  it  to  be  kept  intact 
until  said  Florence  G.  Hunt  should  reach  30 
years  of  age.** 

[1]  The  first  exception  cannot  be  sustained, 
for  the  reason  that  the  appellant's  attorneys 
have  (failed  to  satisfy  this  court  by  the 
preponderance  of  evidence  tiiat  the  findings 
of  fact  by  his  honor  the  circuit  Judge  were 
erroneous. 

[2]  The  second  exception  must  also  be  over- 
ruled, for  the  reason  that  the  proceeds  aris- 
ing from  the  sale  of  the  property  are  not 
to  be  delivered  to  Florence  Goodrich  Hunt 
until  all  the  rights  of  the  respective  parties 
under  the  will  have  been  finally  adjusted. 

Afllrmed. 

WATTS  and  OOTHBAN,  JJ.,  concur. 


FBASEB,  J.  (dissenting).  It  is  admitted 
that  no  valid  contract  to  sell  has  been  made, 
no  necessity  shown,  or  that  the  infant's  estate 
cannot  make  the  necessary  repairs.  It  is 
shown  that  there  is  an  offer  of  $24,000,  and 
$20,000  should  not  be  accepted. 


(115  S.  C.  600) 

MITCHUM   V.  SEABOARD   AIR   LINE   RY. 
CO.     (No.  10583.) 

(Supreme  Court  of  South  (}arolina.    April  11, 

1921.) 

1.  Trial  ^=»83 ( I )— Overruling  objectloii  to  evi- 
dence not  error  when  grounds  not  stated. 

It  was  not  error  to  overrule  an  objection  to 
teBtimouy  where  the  grounds  of  objection  were 
not  stated. 

2.  Appeal  and  error  ^=s>l050(l)^Admi88lon  of 
evidence  relating  to  undisputed  matter  harm- 
less. 

In  an  action  for  damages  from  fire  claimed 
to  have  been  caused  by  sparks  from  a  railroad 
engine,  evidence  that  not  long  before  the  fire 
plaintiff  saw  a  locomotive  throw  out  sparks  and 
set  fire  to  the  grass  was  harmless,  as  it  only 
stated  the  undisputed  fact  that  grass  may  be  set 
on  fire  by  sparks  from  an  engine. 

3.  Railroads  <8s»484(3)^Orlgln  of  fire  held  for 
jury. 

In  an  action  for  damages  from  fire  daimed 
to  have  been  caused  by  sparks  from  a  railroad 
engine,  where  the  testimony,  though  circum- 
stantial tended  to  sustain  plaintiff's  allega- 
tions, the  issues  of  fact  were  properly  sub- 
mitted to  the  jury. 

Gothran,  J.,  dissenting  in  part. 

Appeal  from  Oommon  Pleas  drcult  Gourt 
of  Berkeley  Gounty;  W.  H.  Townsend, 
Judge. 

Action  by  Sam  Mltchum  against  the  Sea- 
board Air  Line  Railway  Gompany.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
AfiSrmed. 

Bulst  &  Buist  and  Gctavus  Gohen,  all  of 
Gharleston,  for  appellant 

E.  J.  Dennis,  of  Moncks  Gomer,  and 
Wolfe  &  Berry,  of  Orangeburg,  for  req;K)nd- 
ent. 

GARY,  G.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff,  through  the  wrongful  acts  of  the 
defendant,  whereby  a  fire  was  communicated 
from  defendant's  locomotive  engine  to  plain- 
tiff's dwelling,  adjacent  to  defendant's  right 
of  way,  which  destroyed  the  dwelling  and  its 
contents. 

The  defendant  denied  the  allegations  of 
the  complaint.  The  defendant  made  a  mo- 
tion for  a  nonsuit  at  the  close  of  the  plain- 
tiff's testimony,  which  was  refused;  also  a 
motion  for  the  direction  of  a  verdict  at  the 
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dose  of  all  'the  testimony,  which  was  like- 
wise refused. 

The  jury  rendered  a  verdict  In  favor  of 
the  plaintiff,  and  the  defendant  appealed. 

[1,  2]  The  first  question  we  will  consider 
is  whether  there  was  error  on  the  part  of 
his  honor  the  presiding  Judge  in  overruling 
the  objection  to  the  following  testimony  of 
the  plaintiff : 

"Not  long  before  this  fire  I  saw  a  locomo- 
tive throw  out  sparks  and  set  fire  to  the  grass 
on  two  occasions.  One  was  a  freight  and  the 
other  a  passenger  train.  This  must  have  been 
abont  the  first  of  April  or  the  last  of  March. 
I  was  there  and  pat  the  fire  out.  At  one 
time  the  fire  was  about  25  feet  from  the  house, 
and  the  other  about  30  feet" 

In  the  first  place,  the  grounds  of  the  objec- 
tion are  not  stated;  and,  in  the  second 
place,  the  appellant  has  failed  to  show  that 
the  testimony  was  prejudicial.  It  only 
states  an  undisputed  fact,  that  grass  may 
be  set  on  fire  by  sparks  from  a  locomotive 
engine. 

[3]  The  other  exceptions  assign  error  in 
the  refusal  to  grant  the  nonsuit  and  to  di- 
rect a  verdict  on  the  ground  that  the  evi- 
dence did  not  warrant  a  reasonable  infer- 
ence that  the  fire  was  communicated  by  de- 
fendant's locomotive. 

The  testimony  was  circumstantial,  but  it 
tended  to  sustain  the  allegations  of  the  com- 
plaint Therefore  the  issues  of  fact  were 
properly  submitted  to  the  jtuy. 

Affirmed. 

WATTS  and  FRASER,  JJ.,  concur. 

COTHRAN,  J.  (dissenting  in  part).  I  con- 
cur in  the  disposition  of  the  question  of  ev- 
idence as  to  the  other  fires  set  by  the  en- 
gines of  the  defendant,  upon  the  ground  that 
the  objection  was  not  accompanied  by  a 
statement  of  the  grounds  thereof.  Upon  the 
merits  of  the  question  raised  I  prefer  that 
the  court  should  reaffirm  the  decision  of 
this  court  in  the  case  of  McGill  Bros.  v. 
Railway  Co.,  87  S.  C.  178,  60  S.  EI  156. 

Upon  the  main  point  of  the  appeal,  al- 
leged error  in  refusing  motions  for  nonsuit 
and  directed  verdict,  I  dissent  from  the  con- 
clusions reached  by  the  majority  of  the 
court,  and  will  endeavor  to  make  clear  the 
reasons  therefor. 

The  liability  of  a  railroad  company  for 
the  results  of  communicated  fires  is,  under 
section  8226,  vol.  1,  Code  of  Lfsws  1012,  ab- 
solute. No  question  of  negligence  or  due 
care  can  arise.  If  it  be  established  that  the 
fire  originated  upon  the  right  of  way,  in 
consequence  of  the  acts  of  any  authorized 
agent  or  employee  of  the  company,  or  was 
communicated  by  its  engines,  the  company 
is  liable  in  damages  for  the  subsequent  in- 
jury. The  statute  is  one  of  exceptional  lia- 
bility.    It  is  only  just,  therefore,  that  one 


who  claims  the  benefit  of  such  a  statute 
must  bring  himself  within  its  provisions. 

There  is  no  contention  on  the  part  of  the 
plaintiff  that  his  claim  comes  under  the  pro- 
visions of  the  first  part  of  the  section,  that 
the  fire  originated  upon  the  right  of  way, 
etc.  His  claim  is  under  the  second  part  that 
the  fire  was  communicated  to  his  house  by 
the  locomdtive  engine  of  the  defendant 

The  burden  of  establishing  this  fact  is 
upon  him.  He  must  sustain  it  by  evidence, 
direct  or  circumstantial,  not  by  conjecture. 
This  court,  however,  is  not  the  tribunal  for 
the  decision  of  that  issue  of  fact.  It  is  a 
court  for  the  correction  of  errors  of  law. 
Its  jurisdiction  and  consideration  of  mat- 
ters of  fact  arise  only  when  the  evidence  is 
susceptible  of  only  one  reasonable  inference, 
or  from  a  negative  standpoint,  when  from 
the  evidence  a  reasonable  inference  of  the 
existence  of  the  essential  fact  would  not  be 
drawn  by  any  reasonable  mind. 

I  shall  consider  the  facts,  as  I  should, 
with  every  reasonable  intendment,  most 
strongly  in  the  plaintifTs  favor. 

The  plaintiff's  dwelling  house  fronted  the 
railroad  track  on  the  west  side.  The  dis- 
tance from  the  center  of  the  track  to  the 
point  on  the  kitchen  roof  where  the  fire  was 
located  was  at  least  00  feet.  The  kitchen, 
in  the  rear  of  the  house  and  furthest  ftom 
the  track,  was  a  gable-end  building,  with  a 
sharp  roof,  covered  with  new  shingles.  The 
fire  was  discovered  about  11  o'clock  a.  m. 
The  plaintiff  was  in  the  sitting  room  and 
was  alarmed  by  the  roaring  of  the  fiames. 
He  found  the  kitchen  roof  ablaze  from  the 
outside.  Two  passenger  trains  had  passed 
that  morning,  one  about  10  and  the  other 
about  11  o'clock.  In  about  five  minutes  aft- 
er the  north-bound  train  had  passed  at  11 
o'clock  he  heard  thtf  roaring  of  the  fire  and 
supposed  that  it  must  have  been  this  train 
that  set  fire,  though  he  did  not  know  for 
certain.  There  was  no  fire  in  the  stove  be- 
tween 10  and  11  o'clock  when  he  went  into 
the  kitchen  to  draw  some  tea.  He  did  not 
build  the  fire  and  draw  the  tea  because  the 
wind  was  too  high.  There  was  at  the  time 
a  very  high  wind  blowing  from  the  house 
toward  the  railroad,  as  the  plaintiff  himself 
admits.  He  admits  also  that  he  saw  sparks 
from  his  burning  house  going  across  the 
field  and  setting  fire  on  the  other  side.  The 
church  on  the  other  side  of  the  railroad 
from  the  house  caught  fire  and  was  burnt, 
from  sparks  flying  across  the  railroad  from 
the  burning  house.  When  confronted  by  the 
anticipated  testimony  of  witnesses  for  the 
defense,  among  whom  was  the  plaintiff's 
niece  by  marriage,  who  was  spending  a  few 
days  at  his  house  at  the  time  of  the  fire,  to 
the  effect  that  he  attributed  the  fire  to  the 
kitchen  stove,  he  denied  making  such  state- 
ments, but  added:  ''If  I  did*  I  have  forgot- 
ten it- 


S.C.) 


MoCOWN-CLAKKE  CO.  ▼.  MULDROW 

(106  S.B.) 


771 


From  the  foregoing  statement  of  facts, 
taken  entirely  from  the  plaintiff's  testimony, 
I  cannot  see  how  any  other  inference  can  be 
drawn  than  that  he  has  entirely  failed  to 
connect  the  fire  with  the  defendant's  engine. 
As  circumstantial  evidence,  he  shows  that 
the  kitchen  was  within  90  feet  of  the  track ; 
that  a  train  passed  about  five  minutes  before 
the  alarm;  that  there  was  no  fire  in  tlie 
stove;  that  the  fire  originated  on  the  kitch- 
en roof.  It  seems  incredible  that  sparks 
could  pass  over  his  house,  covered  with  old 
shingles,  and  ignite  the  kitchen  roof  cover- 
ed with  new  shingles;  that  in  five  minutes 
a  spark  could  produce  such  a  combustion  as 
to  alarm  him  in  another  part  of  the  house 
by  the  roaring  of  the  flames  and  gain  such 
headway  as  to  be  irrepressible.  Many  of  the 
originary  indicia  in  suits  for  damages  on 
account  of  communicated  fires  are  conspic- 
uously absent — the  absence  of  spark  arrest- 
ers; drunken  or  incompetent  engineers;  use 
of  excessive  steam;  unusually  heavy  trains ; 
going  up  grade;  violation  of  statute;  exces- 
sive speed;  want  of  repair  or  defect;  stop- 
ping of  engine;  stirring  up  fire  at  danger- 
ous places;  dropping  of  ooal;  emission  of 
sparks,  eta 

The  fact  that  upon  other  occasions  plain- 
tiff had  seen  fire  set  upon  the  right  of  way 
by  sparks  from  engine  is  but  speaking  to  an 
occurrence  of  known  happening;  but,  as- 
suming that  it  established  the  fact  that  ev- 
ery engine  on  defendant's  line  every  day  and 
at  every  point  emitted  sparks,  t^e  plaintiff 
Is  met  with  the  insuperable  physical  impos- 
sibility of  a  spark  making  headway  in  the 
teeth  of  a  gale.  The  undisputed  effect  of 
the  wind  upon  the  sparks  rising  from  the 
plaintiff's  burning  house  is  strongly  persua- 
sive to  my  mind  that  its  effect  upon  the 
sparks  rising  from  defendant's  engine,  if 
there  were  any,  of  which  there  is  no  evi- 
dence, was  the  same,  driving  them  away 
from  the  house  instead  of  towards  it 

I  therefore  think  that  the  motion  for  non- 
suit or  directed  verdict  should  have  been 
granted,  and  dissent  from  the  Judgment 
rendered  herein. 
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I.  Sales  ^=:»4l8(7)^Buyer  not  required  to 
mlnlnilze  damage  by  buying  in  the  market 
when  goods  not  obtainable. 

A  buyer,  injured  by  the  seller's  failure  to 
deliver,  must  minimize  his  loss  by  going  into 
the  market  and  pnrdiasing  other  goods  to 
supply  his  needs,  but,  when  the  season  has 
passed  and  he  cannot  procure  the  needed  goods, 
the  rule  does  not  apply. 


2.  Sales  ^=>I8I (2)— Evidence  of  difference  in' 
fertilized  and  unfertilized  crops  beld  admis- 
sible on  question  of  damages  for  nondelivery. 

When  a  buyer  of  fertilizer  could  not  procure 
other  fertilizer  on  the  seller's  failure  to  deliver, 
evidence  as  to  the  difference  between  the  crop 
on  which  the  fertilizer  was  to  be  used  and  ferti- 
lized crops  on  adjoining  land  of  similar  quality 
worked  in  the  same  way  was  admissible. 

3.  Appeal  and  error  ^=s>22l— Allowanoe  of  In- 
terest not  reviewable  when  not  raised  In 
trial  oourt. 

Where  no  question  was  raised  in  the  trial 
court  as  to  the  allowance  of  interest  on  the 
account  sued  on,  such  question  cannot  be  con- 
sidered in  the  Supreme  Court. 

Cothran,  J^  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  James  E.  Peurifoy, 
Judge. 

Action  by  the  McCown-Clarke  Company 
against  A.  W.  Muldrow.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Whiting  &  Baker,  of  Florence,  for  appel- 
lant 

Arrowsmith,  Muldrow,  Bridges  &  Hicks,  of 
Florence,  for  respondent. 

FBASER,  J.  The  facts  in  this  case  in- 
volved in  this  appeal  are  as  follows:  The 
plaintiff  sold  and  delivered  to  the  defend- 
ant a  quantity  of  fertilizers.  The  fertilizers 
were  to  have  been  delivered  in  March  for 
immediate  use.  The  fertilizers  were  not  de- 
livered until  June.  The  defendant,  by  an- 
swer, set  up  the  failure  to  deliver  in  the  con- 
tract time  and  damages  caused  by  the  de- 
lay. The  defendant  offered  to  show  the  dif- 
ference between  the  crops  made  on  adjoining 
land  of  similar  quality,  worked  in  the  same 
way  and  with  the  same  seasons,  on  which 
the  fertilizers  were  used  in  March,  and  the 
yield  on  his  land  on  which  the  delayed  ferti- 
lizers were  used.  The  trial  judge  excluded 
the  testimony  on  the  ground  that  the  meas- 
ure of  damages  was  the  difference  between 
the  contract  price  and  the  price  at  the  time 
of  delivery  specified  in  the  contract. 

[1,2]  I.  To  this  ruling  exception  was  tak- 
en. The  general  rule  is  beyond  question,  but 
it  does  not  apply  to  this  case.  It  is  well  set- 
tled that  when  the  reason  of  the  rule  fails 
the  rule  does  not  apply.  One  who  suffers  in- 
jury from  the  violation  of  his  contract  must 
minimize  his  loss  by  going  into  the  market 
and  purchasing  other  goods  to  supply  his 
needa  When,  however,  the  season  has  pass- 
ed and  injured  party  to  the  contract  cannot 
procure  the  needed  goods,  the  reason  of  the 
rule  does  not  apply,  and  the  rule  is  not  ap- 
plicable. The  allegation  is  that  the  defend- 
ant could  not  procure  the  fertilizer  when 
needed,  and  he  could  not  minimize  his  loss. 
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The  testimony  offered  eliminated  the  uncer- 
tainty usual  in  such  cases,  and  should  have 
heen  admitted.  The  exception  that  raises 
tms  question  is  sustained. 

[3]  II.  The  second  question  is  as  to  the  al- 
lowance of  interest  on  the  account.  The  rec- 
ord does  not  show  that  this  question  was 
raised  in  the  trial  court,  and  it  cannot  be 
considered. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

GARY,  0.  J^  and  WATTS,  J.,  concur. 

COTHRAN,  J,  (dissenting).  I  do  not  con- 
cur in  the  conclusion  of  a  majority  of  the 
court  in  the  disposition  of  this  appeal,  and 
think  that  the  Judgment  of  this  court  should 
be  as  Indicated  at  the  foot  of  this  opinion. 

This  being  an  appeal  from  a  Judgment  en- 
tered upon  a  verdict  In  favor  of  the  plaintUf 
by  direction  of  the  circuit  Judge,  the  evi- 
dence, and  all  reasonable  inferences  there- 
from, will  be  interpreted  most  strongly  in 
favor  of  the  defendant. 

The  following  conclusions  of  fact  may 
therefore,  for  the  purposes  of  this  appeal, 
imder  the  above  rule,  be  drawn  from  the 
evidence,  it  being  understood  that  this  is 
done,  not  at  all  as  findings  of  fact,  but  for 
this  appeal  only:  Prior  to  March  1,  1910,  the 
plaintiff  and  the  defendant  contracted  for 
the  sale  and  purchase  of  certain  fertilizers, 
to  be  delivered  by  the  plaintiff  during  the 
month  of  March;  the  fertilizer  was  intend- 
ed to  be  used  by  the  defendant  upon  his 
farm  in  the  planting  of  crops  which  required 
the  application  of  the  fertilizer  at  the  time 
of  planting;  which  facts  were  known  to 
the  plaintiff,  and  with  reference  to  which  the 
contract  was  entered  Into;  the  fertilizer  was 
not  delivered  until  June  6th,  which  was  too 
late  for  the  defendant  to  make  use  of  it  in 
the  manner  intended;  the  defendant  testifi- 
ed (quoting  from  the  case):  "That,  expect- 
ing the  fertilizer  to  be  delivered  upon  this 
order,  and  relying  upon  such  promise  of  de- 
livery, he  failed  to  order  sufficient  other  fer- 
tilizer until  too  late  to  procure  delivery  of 
such  fertilizer  elsewhere ;"  he  planted  a  con- 
siderable part  of  his  lands  without  properly 
fertilizing  them,  on  account  of  the  plalntlff^s 
failure  to  make  delivery  as  agreed. 

The  defendant  offered  no  evidence  as  to 
the  difference  between  the  market  price  of  the 
fertilizer  at  the  appointed  time  of  delivery 
and  the  contract  price,  but,  by  counterclaim 
and  evidence  tendered  to  support  it,  claimed 
that  he  had  been  damaged  in  the  sum  of 
$500  by  the  breach  of  the  plaintiff's  contract ; 
this  evidence  was  in  the  form  of  testimony 
of  witnesses  to  the  effect  that  the  crops  made 
upon  adjoining  lands  of  similar  quality, 
worked  in  the  same  way  and  with  the  same 
seasons,  when  the  fertilizer  was  applied  at 
planting  time,  were  more  abundant  than  the 
crops  of  the  defendant  under  the  circum- 


f  stances;  objection  was  sustained  by  the  cir- 
cuit Judge  to  this  testimony,  and,  there  being 
no  other  offered  evidence  of  damage,  the  cir- 
cuit Judge  directed  a  verdict  in  favor  at  the 
plaintiff  for  the  amount  of  their  account 
with  Interest 

Two  main  questions  are  involved  in. this 
appeal:  (1)  Was  there  error  In  directing  a 
verdict  in  favor  of  the  plaintiff?  (2)  Should 
interest  have  been  allowed  upon  the  account? 

The  first  question:  The  solution  of  this 
question  depends  upon  the  solution  of  a  sub- 
sidiary one,  as  to  the  admissibility  of  cer- 
tain testimony.  The  only  defense  that  was 
set  up  to  the  plaintiff's  cause  of  action  was 
a  counterclaim  for  damages  alleged  to  have 
been  sustained  by  the  defendant  cm  account 
of  the  plaintiff's  breach  of  the  contract  to 
deliver  the  fertilizer  during  the  month  of 
March,  by  reason  of  which  he  was  denied 
the  Intended  purpose,  known  to  the  plaintiff^ 
of  applying  the  fertilizer  at  the  time  of 
planting  his  crop,  which  resulted  in  a  serious 
loss  of  production.  In  order  to  establish 
this,  the  only  element  of  damage  to  which 
the  evidence  offered  by  the  defendant  per- 
tained, the  defendant  offered  the  testimony 
hereinbefore  referred  to. 

I  think  that  the  testimony  would  have 
been  admissible.  If  the  defendant  had  prop- 
erly laid  the  foimdation  for  it  by  evidence  of 
other  facts  essentially  necessary,  as  I  shall 
endeavor  to  show,  to  his  claim  for  special 
damages  of  this  particular  nature. 

If  a  buyer  purchases  goods  for  delivery 
at  a  particular  time,  for  a  particular  use  and 
not  for  resale,  and  the  seller  has  knowledge 
of  such  facts,  it  will  be  presumed  that  the 
parties  contracted  with  reference  to  those 
facts,  and  the  special  damage  which  may  re- 
sult to  the  buyer  from  the  seller's  nondeliv- 
ery, or  partial  delivery,  or  delayed  delivery, 
may,  under  certain  circumstances,  constitute 
a  proper  element  of  damages. 

I  assume  the  facts  in  this  case  to  be  that 
the  defendant  bought  the  fertilizer  to  be  de- 
livered in  March;  tpRt  he  intended  to  use 
it  on  his  farm  by  applying  it  at  the  time  he 
planted  his  crops;  that  the  plaintiff,  knew 
of  and  contracted  with  reference  to  this  pur- 
pose; that  the  fertilizer  was  not  delivered 
until  June;  and  that  the  failure  to  apply 
the  fertilizer  at  the  time  of  planting  result- 
ed in  a  serious  loss  of  production. 

The  seller  Is  not  responsible  to  the  buyer 
in  damages  for  this  loss  of  production,  un- 
less it  can  reasonably  be  inferred  that  it  was 
a  consequence  of  his  breach  of  the  contract, 
which  might  or  should  have  been  anticipated. 

I'he  general  rule  for  the  measure  of  dam- 
ages resulting  from  the  breach  of  a  contract 
of  sale  is  the  difference  between  the  mailcet 
value  at  the  tijne  and  place  of  delivery  and 
the  contract  price.  Ordinarily,  this  risk  Ur 
what  the  seller  assumes,  and  which  he  is 
charged  with  having  reasonably  anticipated. 
If  the  buyer  should  regard  this  measure  as 
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inadequate,  and  it  must  be  admitted  that 
many  Instances  occor  where  it  would  be,  and 
•eeks  to  apply  a  measure  more  farorable  to 
bimself  by  resorting  to  proof  of  special  dam- 
ages, he  mnst  bring  himself  within  the  rales 
whidi  entitle  him  to  special  damages;  the 
bnrden  is  npon  him,  the  presumption  being 
that  the  general  rule  as  stated  applies. 

Assuming,  hypothetlcally,  the  position  of 
the  seller  and  contemplating  the  results 
which  would  naturally  flow  from  his  breach 
of  this  contract,  results  which  he  should 
reasonably  have  anticipated  and  with  wliidi 
only  he  is  chargeable,  I  think  that  they 
might  be  thus  summarized:  I  have  agreed  to 
deliver  the  fertilizer  to  Muldrow  in  March; 
I  know  that  he  is  a  farmer  and  is  going  to 
use  the  fertilizer  in  making  a  crop;  I  know 
that  he  intends  to  apply  it  at  planting  time ; 
I  know  that  If  he  does  not  do  that  a  serious 
loss  in  production  will  result;  if  I  do  not 
deliver  at  the  stipulated  time,  the  price  of 
fertiliser  may  be  higher  than  he  has  agreed 
to  pay  me,  and  that  I  will  have  to  make  up 
the  difference ;  but  there  is  an  open  market 
for  fertilizers,  and  there  is  no  reas<m  that  I 
know  of  wliy,  if  I  ffiil,  he  may  not  purchase 
elsewhere;  there  Is  every  reason  to  suppose 
that,  as  a  serious  loss  of  production  will  re- 
sult if  he  does  not  apply  the  fertilizer  at 
planting  time,  he  will  not  take  that  loss  and 
will  purchase  elsewhere. 

The  evidence  does  not  show  that  Muldrow 
ever  complained  to  plaintiff  of  the  delayed 
delivery,  or  that  he  was  In  any  way  induced 
by  the  statements  or  promises  of  the  plain- 
tiff to  refrain  from  buying  elsewhere;  his 
failure  to  do  so  appears  from  the  statement 
in  the  case  to  have  been  plainly  his  own  vol- 
untary act;  ''expecting  the  fertilizer  to  be 
delivered  upon  this  order,  and  relying  upon 
such  promise  of  delivery,  he  failed  to  order 
sufficient  other  fertilizer  until  too  late  to 
procure  delivery  of  such  fertilizer  else- 
where." It  appears  from  this  that  he  did 
order  some  fertilizer  elsewhere,  but  failed 
to  order  enough.  Should  the  plaintiff  be 
dbarged  with  anticipating  the  fact  that  the 
defendant  would  fall  to  do  what  he  had  the 
right  to  expect  him  to  do,  and  which  the  law 
required  him  to  do,  in  order  that  the  dam^ 
age  might  be  minimized? 

The  defendant's  right  to  recover  the  special 
damages  claimed  depended  absolutely  upon 
his  inability  to  purchase  fertilizer  elsewhere, 
or  upon  his  prejudicial  delay  having  been  in- 
duced by  the  statements  or  promises  of  the 
plaintiff,  of  which  there  is  not  a  particle  of 
evidence.  On  the.  contrary,  his  statement 
quoted  above  shows  that  if  he  had  moved 
earlier,  or  had  bought  a  sufficient  amount 
when  he  did  buy,  his  loss  would  not  have 
occurred. 

The  a]n>ellant  quotes  from  2  Sutherland, 
28d9: 


"If  a  vendor  in  guano  knows  tliat  the  buyer 
has  ordered  it  for  use  as  a  fertilizer,  and  fails 
to  deliver  a  portion  of  the  quantity  ordered, 
and  the  latter  is  unable  to  procure  it  elsewhere, 
the  seller  is  liable,"  etc 

That  is  the  heart  of  the  controversy.  I 
think  that  this  question  is  absolutely  con- 
cluded by  Gadsden  v.  Fertilizer  Co.,  89  S.  C. 
483,  72  S.  E.  15.  That  was  an  action  for 
damages  for  breach  of  a  contract. 

<^n  substance,  the  complaint  alleges:  That 
on  January  15,  1910,  defendant  sold  plaintiff 
five  tons  of  fertilizer  at  the  price  of  $144.60; 
that  plaintiff  paid  |68.69,  part  of  the  agreed 
price,  and  defendant  agreed  to  deliver  the  fer- 
tiliaer  at  daiemont,  but  failed,  after  demand, 
to  do  so;  that,  relying  upon  the  defendant's 
performance  of  the  contract,  plaintiff  prepared 
his  land  and  made  the  other  arrangements 
necessary  to  plant  his  crops  of  corn  and  cotton : 
but,  by  reason  of  defendant's  breach  of  the 
contract,  he  was  delayed  in  planting,  and  com- 
pelled to  plant  his  crops  without  fertilization, 
to  his  damage  $250." 

The  defendant  made  default  and  the  plain- 
tiff undertook  to  prove  Ills  case  to  a  Jury,  as 
the  statute  requires.  He  testified  that  he 
planted  a  crop ;  that  he  did  not  make  more 
than  half  as  much  as  he  would  have  made 
if  the  defendant  had  furnished  the  fertilizer 
according  to  contract;  that  his  damages 
amounted  to  $250;  and  that  he  paid  $68.69 
on  the  account  The  circuit  ludge  directed 
a  verdict  for  the  plaintiff  for  $818.69.  The 
defendant  appealed  from  the  ludgment  by 
default,  and  this  court  declared: 

"The  complaint  in  this  case  fails  to  state  the 
facts  necessary  to  entitle  plaintiff  to  recover 
the  special  damages  which  were  awarded  by  the 
verdict.  In  an  action  to  recover  damages  for 
breach  of  contract,  when  the  damages  sought  to 
be  recovered  are  special,  it  is  necessary  to 
allege  and  prove  that  defendant  had  notice,  at 
the  time  of  making  the  contract,  of  the  special 
drcnmstances  from  which  snch  damages  might 
reasonably  be  expected  to  result.  Tdwles  v.  R. 
Co.,  88  S.  C.  501,  65  S.  B.  638.  The  complaint 
in  this  case  contains  no  allegation,  nor  is  there 
any  evidence  that  defendant  Imew,  when  the 
contract  was  made,  of  the  special  use  whidi 
plaintiff  intended  to  make  of  the  fertilizer,  or  of 
any  scarcity  of  fertilizer  which  would  prevent 
plaintiff  from  buying  what  he  needed  from  oth- 
er dealers,  if  defendant  failed  to  furnish  it. 
Matheson  v.  Railway,  79  S.  G.  167,  60  S.  B. 
437." 

In  the  case  last  cited  the  court  held : 

"There  Is  no  foundation  for  special  damages. 
The  evidence  discloses  nothing  more  than  an 
ordinary  shipment  of  fertilizer,  with  no  notice 
to  the  carrier  at  the  time  it  received  the  goods 
of  any  special  use  to  whidi  it  was  to  be  ap- 
plied, or  of  snch  scarcity  of  fertilizer  as  to 
prevent  the  purchase  of  two  tons  of  other 
guano  by  the  plaintiff.** 

In  both  of  those  cases  stress  is  laid  upon 
the  fact  of  absence  of  notice  of  the  use  to 
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which  the  fertilizer  was  to  be  applied,  but, 
as  I  understand  the  decisions,  they  are  bas- 
ed npon  that  as  one  of  the  essential  ele- 
ments; the  other  equally  so  being  that  it 
was  a  part  of  the  plaintiff's  case  to  show  that 
he  could  not  have  supplied  himself  in  open 
market  with  goods  which  the  seller  contract- 
ed to  deliver.  Wilson  v.  Scarboro,  169  N.  C. 
654,  86  S.  E.  611;  Standard  v.  Weeks,  6  Ala. 
App.  161,  60  South.  508;  Banks  y.  Warner, 
85  Conn.  613,  84  Atl.  325 ;  Martin  v.  Bunker, 
167  Mo.  App.  381,  151  S.  W.  984;  Smith  v. 
Curry,  148  Ky.  166,  146  S.  W.  434. 

In  24  R.  C.  L.  77,  the  following  is  a  quota- 
tion from  the  case  of  Bell  v.  Reynolds,  78 
Ala.  511,  56  Am.  Rep.  62,  strongly  relied  up- 
on by  the  appellant : 

'Thus  in  an  action  for  breach  of  a  contract 
for  the  sale  of  guano,  which  the  seller  knew 
was  intended  for  use  by  the  buyer  in  raising  a 
crop  on  his  plantation,  only  one-half  of  the 
stipulated  quantity  being  delivered,  and  it  being 
then  too  late  to  procure  it  elsewhere,  the 
measure  of  damages  to  the  buyer  was  held  to 
be  the  difference  in  value  between  the  crop 
raised  on  the  land  on  which  the  guano  was  used 
and  that  raised  on  the  adjoining  land  of  the 
same  quality  and  cultivated  in  the  same  man- 
ner on  which  the  guano  was  used.' 


If 


At  page  85  of  the  same  volume  (24  R.  C. 
L.),  referring  to  the  duty  of  minimizing  dam- 
ages, is  the  following: 

'"The  general  rule  that  a  party  injured  by 
breach  of  contract  is  bound  to  protect  himself, 
if  he  can  do  so  with  reasonable  exertion,  or  at 
trifling  expense,  and  cannot  recover  from  the 
delinquent  party  damages  which  he  could,  with 
reasonable  effort,  have  avoided,  is  applicable  in 
actions  by  the  buyer  for  the  seller's  breach 
with  respect  to  delivery,  and  this  may  require 
that  the  buyer  supply  himself  by  purchases  in 
the  general  market  with  the  subject-matter  of 
the  s^e.  For  example,  a  party  contracts  for  a 
quantity  of  bricks  to  build  a  house,  to  be  deliv- 
ered at  a  given  time,  and  engages  masons  and 
carpenters  to  go  on  with  the  work.  The  bricks 
are  not  delivered.  If  other  bricks,  of  an  equal 
quality,  and  for  the  stipulated  price,  can  be  at 
once  purchased  on  the  spot,  it  would  be  unrea- 
sonable, by  neglecting  to  make  the  purchase,  to 
claim  and  receive  of  the  delinquent  party  dam- 
ages for  the  workmen  and  the  amount  of  rent 
which  might  be  obtained  for  the  house,  if  it  had 
been  built.  And  though  the  same  kind  of  article 
cannot  be  obtained  in  the  market,  if  a  reasona- 
ble substitute  may  be  obtained,  it  is  the  duty 
of  the  buyer  to  do  so  and  thus  minimize  his 
spedsd  damages." 

A  fairer,  more  just  rule  I  cannot  imagine. 
Take  this  as  an  illustrative  case:  A  cotton 
mill  contracts  for  cotton  with  which  to  op- 


erate its  mill ;  it  Is  deliverable  at  a  certain 
time ;  the  seller  knows  that  if  the  mill  can- 
not get  cotton  it  cannot  run;  he  is  notified 
by  the  mill  that  unless  the  cotton  be  deliver- 
ed on  time  the  mill  will  shut  down;  he  con- 
tracts with  reference  to  that  notice ;  he  fails 
in  delivering  and  the  mill  shuts  down  for  30 
days  and  loses  heavily;  it  appears,  however, 
that  the  cotton  market  was  flush  and  that 
the  mill  could  have  gotten  Immediately  upon 
his  default  all  the  cotton  needed.  Would  it 
be  Just  to  countenance  the  breach  of  the 
mill's  duty  to  minimize,  annihilate,  the  dam- 
ages by  going  upon  the  market  and  procur- 
ing the  necessary  cotton? 

I  therefore  conclude  that  the  defendant 
utterly  failed  to  lay  the  foundation  for  proof 
of  special  damages,  and  that  the  proffered 
testimony  was  properly  rejected. 

The  second  question:  I  do  not  think  that 
there  is  the  slightest  ground  for  the  collec- 
tion of  interest  upon  the  open  account  sued 
upon«  The  demand  had  not  been  liquidated, 
there  was  no  formal  account  stated,  and,  if 
the  effort  be  made  to  construe  it  as  an  ac- 
count rendered  and  technically  an  account 
stated,  this  theory  would  be  exploded  by  the 
admission  upon  the  trial  that  the  defendant 
was  entitled  to  a  credit  upon  the  account 
sued  on.  Wakefield  v.  Spoon,  100  S.  C.  100, 
84  S.  E.  418,  appears  to  me  conclusive  of  the 
question. 

The  opinion  declares  that  the  question  of 
the  allowance  of  interest  was  not  raised  in 
the  trial  court,  and  cannot  therefore  be  con- 
sidered by  this  court.  I  do  not  agree  to  this 
proposition.  The  plaintiff  moved  for  a  di- 
rected verdict;  the  defendant'  resisted  the 
motion;  the  circuit  judge  directed  a  verdict 
for  the  amount  of  the  account  with  interest. 
It  must  be  assumed  that  the  plaintiff  moved 
for  what  he  was  allowed*  and  that  the  de- 
fendant, in  resisting  the  motion,  resisted  all 
that  was  in  the  motion.  I  do  not  under- 
stand that  the  case  must  show  that  the  ap- 
pellant objected,  either  in  statement  or  argu- 
ment, to  the  conclusion  of  the  circuit  judge, 
but  think  that  he  may  appeal  from  it  and 
reverse  it,  if  he  can,  in  whole  or  in  part. 

My  conclusion,  after  a  most  careful  con- 
sideration of  this  appeal,  is  that  the  judg- 
ment below  should  be  modified  by  striking 
out  the  item  of  interest,  $227.02,  and  allow- 
ing the  plaintiff  to  enter  up  judgment  against 
the  defendant  for  $380.05,  with  interest  at 
7  per  cent  from  the  date  of  the  verdict. 
The  defendant,  having  thus  gained  a  sub- 
stantial benefit  by  his  appeal,  would  be  en- 
titled to  the  costs  and  disbursements  of  ap- 
peal 
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1.  Trial  ^=925(16)  —  Rlgiit  to  open  and  dosa 
waived,  wliore  not  claimed. 

Though  under  the  pleadings  defendants  were 
entitled  to  open  and  close,  yet  where  the  right 
was  not  demanded  until  after  plaintiff  had  be- 
gun its  opening,  defendants  cannot  complain. 

2.  Appeal  and  error  <8s»1046(3)—Where  after 
denying  right  to  open  and  close*  court  offered 
defendants  right  to  reply  to  plaintiff's  argu- 
ment, error  was  cured. 

Though  under  the  pleadings  defendants  were 
entitled  to  open  and  close,  and  that  right  was 
denied  them,  yet  where  the  court  offered  to  al- 
low them  to  reply  to  plaintiff's  argument,  the 
error,  if  any,  was  cured. 

3.  Trial  ^=9295(1) —Charge  not  objectionable 
where  as  a  whole  It  was  correct. 

Appellants  cannot  complain  of  the  charge, 
where  they  were  not  prejudiced,  and  the  charge 
as  a  whole  was  correct  and  applicable  to  the 
eTidcnce. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Oircalt  Court 
of  Greenwood  County ;  T.  S.  Seane,  Judge. 

Action  by  B.  L.  Pinson  against  M.  G. 
Bowles  and  another.  From  judgment  for 
plaintiff,  defendants  aK>eaL    Affimned. 

Grler,  Park  &  Nicholson,  of  Greenwood* 
for  appellants. 

Tillman  &  Mays,  of  Greenwood,  for  re- 
spondent. 

WATTS,  J.  This  is  an  action  on  a  note. 
Defense,  failure  of  consideration.  Cause 
tried  before  Judge  Sease  and  a  jury  at  the 
April  term  of  court,  1820,  for  Greenwood 
county,  and  resulted  in  a  verdict  in  favor  of 
plaintiff  for  amount  sued  for. 

Exceptions,  six  in  number,  allege  error  on 
the  part  of  Ms  honor. 

[1, 2]  Exception  1  alleges  error  on  the  part 
of  his  honor  in  not  allowing  defendant  to 
open  and  reply.  This  exception  is  overruled. 
The  defendant  was  not  prejudiced  by  such 
ruling,  and  at  the  time  of  the  ruling  no  sug- 
gestion or  Intimation  was  given  to  the  court 
that  the  defendant  would  be  prejudiced  by 
such  ruling,  and  by  standing  by  and  permit- 
ting the  plaintiff  to  offer  testimony  without 
claiming  the  right  at  the  proper  time  the  de- 
fendant waived  it,  but  later  his  honor  gave 
the  defendant  the  right  to  reply  in  argument, 
if  they  desired  it.  This  certainly  cured  the 
error,  if  any. 

[3]  Exceptions  2,  8,  4,  and  5  allege  error  in 
his  honor's  charge.  Tailing  the  charge  as  a 
whole,  the  defendants  were  not  prejudiced, 
and  the  charge  as  a  whole  was  correct,  ap- 
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plicable  to  the  facts  testified  to,  and  the  law 
of  the  case. 

Exception  6  alleges  error  in  allowing  Ellis 
to  testify  as  to  certain  facts.  This  was  not 
prejudicial;  the  evidence  was  competent  to 
show  the  situation  at  that  time. 

All  exceptions  are  overruled,  and  judgment 
affirmed. 


GARY,  C.  J.,  and  FRASER,  J.,  concur. 

OOTHRAN,  J.  (dissenting).  It  is  my  con- 
viction that  the  judgment  herein  should  be 
reversed,  and  not  affirmed,  as  a  majority  of 
this  court  has  concluded. 

The  action  is  qpon  a  note  signed  by  the 
defendant  M.  G.  Bowles  and  Mrs.  M.  E. 
Bowles,  dated  June  7,  1918,  payable  on  de- 
mand to  the  plaintiff,  E.  L.  Pinson,  or  order 
for  $255,  with  interest  at  8  per  cent,  per 
annum  compounded.  The  answer  admits  the 
plaintiff's  case  upon  the  pleadings,  and  sets 
up  an  affirmative  defense  of  failure  of  con- 
sideration. 

Under  the  well-established  rule  in  Addison 
V.  Duncan,  86  8.  C.  166,  14  S.  E.  305,  Beck- 
ham v.  Railroad  Co.,  50  S.  0.  25.  27  S.  B. 
611,  and  Thompson  v.  Insurance  Co.,  63  S.  C. 
291,  41  S.  E.  464,  the  defendants  were  dear- 
ly entitled  to  the  opening  and  reply,  both  in 
testimony  and  argument. 

The  leading  opinion  sustains  the  respond- 
ent's position  that  the  defendants,  by  not 
making  reasonable  demand,  have  waived 
their  right  to  their  privilege,  and  that  in 
any  event  the  error,  if  any,  was  cwrected 
by  the  circuit  judge,  after  the  plaintiffs 
counsel  nad  made  the  closing  argument  to 
the  jury,  extending  to  defendants'  counsel 
the  privilege  of  replying. 

I  do  not  think  that  either  position  should 
have  been  sustained.  The  record  shows  that 
the  plaintiff  was  sworn  as  a  witness,  and 
testified  that  he  lived  at  Coronaca,  was  In 
the  tailoring  business,  and  knew  the  defend- 
ants. That  was  all.  Interesting  facts,  per- 
haps, but  entirely  unessential.  At  this  point 
the  defendant's  counsel  urged  his  right  under 
the  pleadings  to  open  and  reply  both  in  testi- 
mony and  in  argument.  The  circuit  judge 
ruled  that  the  plaintiff  had  that  privilege. 
No  objection  appears  to  have  come  from  the 
plaintiff's  counsel  that  the  claim  came  too 
late.  There  is  no  time  fixed  by  the  rule  for 
asserting  the  right  to  open  and  reply,  but  in 
reasonable  justice  to  the  opposing  side  It 
should  not  be  allowed  where  the  delay  in 
asserting  It  may  have  put  him  to  a  disadvan- 
tage. I  Imagine  that  if  the  right  should  be 
asserted  after  the  first  witness  may  have 
been  sworn  and  before  he  ^ves  any  testi- 
mony at  all,  the  proponent  of  such  witness 
could  not  complain,  and  the  claim  would  be 
in  time.  The  same  result  should  follow  If  the 
witness  has  given  no  testimony  pertinent  to 
the  case. 


^s»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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In  tbe  case  of  Barnett  ▼.  Gottlieb,  96  S.  G. 
180,  82  S.  B.  406,  the  defendant's  counsel  was 
allowed  tbe  opening  and  reply  in  the  argu- 
ment, when  under  the  rule  tbe  plaintiirs 
counsel  had  that  right.    The  court  says: 

''It  is  true  that  the  record  fails  to  disclose 
that  the  plaintiff  claimed  his  right,  but  it  was 
the  duty  of  the  court  to  enforce  the  rules  [rule 
5^  circuit  court],  and  the  burden  is  on  the  re- 
spondent to  show  waiver  of  this  privilege  on 
the  part  of  the  appellant,  and  no  attempt  is 
made  to  do  this.** 

In  view  of  the  failure  Of  the  plalntUTs 
counsel  in  tbe  case  at  bar  to  raise  objection 
to  the  timeliness  of  the  daim,  or  to  show 
any  prejudicial  effect  upoa  his  client's  rights, 
at  that  stage,  to  allow  it,  and  of  the  evident 
discussion  and  decision  of  the  question  up- 
on its  merits,  I  do  not  think  that  the  defend- 
ant can  be  held  to  have  waived  his  right.  In 
the  Barnett  Case  the  court  reiterates: 

'^t  was  his  [the  circuit  Jadge'sl  duty  to  en* 
force  the  rule  as  to  the  plaintiff's  right  to 
open  and  close.  *  *  *  He  had  no  right  to 
suspend  or  change  rule  60  of  the  circuit  court." 

I  think  that  it  is  impossible  to  condude 
that  the  offer  of  the  circuit  Judge,  when  court 
convened  the  next  morning,  the  arguments  for 
plaintiff  and  for  defendant  having  been  con- 
cluded the  afternoon  before,  to  allow  the  de- 
fendant's counsel  to  reply  in  argument,  cured 
the  error  in  allowing  the  plaintiff  to  open  and 
reply  in  the  testimony.  It  is  universally  con- 
ceded that  to  <^>en  and  reply  is  a  right,  and 
not  merely  a  privilege,  and  that  an  improi>- 
er  denial  of  the  right  is  ground  for  reversal. 
But  waiving  for  the  moment  this  ground  of 
appeal,  and  coming  to  the  points  which  more 
nearly  affect  the  merits  of  the  controversy, 
the  conceded  facts,  as  I  gather  them  are  as 
foUows:  It  appears  that  prior  to  June  7, 
1918,  the  plaintiff  Pinson,  had  made  a  con- 
tract with  the  Duplex  Chair  Company  of 
Chicago,  for  the  purchase  of  300  chairs  at 
$8.60  each.  f.  o.  b.  Chicago,  and  had  paid 
$510  on  accoimt  thereof.  He  expected  to  sell 
the  chairs  at  $22.50  each,  and  realise  a  profit 
of  $4,200,  less  freight  and  expenses.  On  June 
7,  1918,  he  agreed  to  let  the  defendant  M.  O. 
Bowles  In  upon  this  roseate  dream,  and  they 
entered  into  a  written  contract  The  con- 
tract recites  the  above-stated  facts,  and  pro- 
vides that  in  consideration  of  the  payment 
by  Bowles  of  $255  of  the  $510  which  had  been 
paid  by  Pinson  on  the  chair  contract,  Bowles 
was  to  receive  one-fourth  of  the  net  profits 
of  the  sales  of  the  chairs  and  Pinson  three- 
fourths,  Bowles  bearing  his  proportionate 
share  of  the  freight  and  cost  of  sale.  Accord- 
ingly Bowles  executed  the  note  sued  upon, 
dated  June  7,  1918,  payable  on  demand,  for 
$255,  with  8  per  cent,  compound  interest,  and 
his  wife  signed  It  with  him. 

The  contract  does  not  spedflcally  state 
who  was  to  sell  the  chairs,  or  within  what 
time  they  were  to  be  sold.    Tbe  testimony 


of  both  the  plaintiff  and  the  defendant 
Bowles,  however,  leaves  no  room  fbr  doubt 
that  the  chairs  were  to  be  sold  by  Pinson. 
Bowles  further  testified  fltat  it  was  also  a 
part  of  their  agreement  that  Pinson  would 
retain  his  half  interest  in  tbe  contract  Pin- 
son denies  this,  and  in  admitting  that  he  was 
expected  to  sell  the  chairs,  qualified  it  with 
the  limitation,  "if  he  could."  Whether  in  his 
"desire  to  associate  the  said  M.  Q.  Bowles  In 
the  sale  of  said  chairs"  (see  contract),  a 
scheme  which  in  its  hopes  and  results  sug- 
gests the  vision^  of  a  Mulberry  Sellers,  he  so 
limited  the  attractions  to  Bowles,  is  a  matter 
that  the  Jury  may  well  have  considered. 

Notwithstanding  the  written  contract  with 
Bowles  and  his  agreement  to  sell  tbe  chairs, 
on  the  very  next  day,  June  8,  1018,  Pinson 
concluded  a  contract  with  one  Graham 
Smith,  in  almost  the  identical  terms  of  his 
contract  with  Bowles,  and  relating  to  the 
same  Chicago  chair  contract,  except  that  In 
the  Smith  contract,  Pinson  specifically  obli- 
gated himself  to  sell  the  chairs,  and  to  spend 
at  least  12  months,  at  his  own  expense,  In 
doing  so. 

It  is  significant  that  in  the  Smith  contract, 
which  was  executed  the  day  after  the  Bowles 
contract,  Pinson  allowed  Smith  one-fourth  of 
the  net  profits,  and  reserved  three-fourths  for 
himself.  Having  already  allowed  Bowles 
one-fourth,  and  by  the  Smith  contract  allow- 
ing him  one-fourth,  there  necessarily  re- 
mained for  Pinson  only  one-half;  which  Is 
entirely  consistent  with  Smith's  statement 
that  he  did  not  know  that  Bowles  had  ac- 
quired an  interest,  and  with  the  conviction 
in  my  mtfid  that  Pinson  did  not  Intend  that 
he  should  know. 

It  is  Impossible  for  me  to  determine,  even 
if  called  upon  to  do  so,  the  interests  which 
Bowles  and  Smith  respectively  acquired  In 
the  Chicago  contract  The  terms  of  their 
respective  contracts  afford  no  definite  solu- 
tion, and  the  confilcting  testimony  of  Bowles. 
Smith,  and  Pinson  makes  It  more  obscure. 
According  to  Bowles,  he  bought  a  half  inter- 
est; according  to  Smit^  he  bought  a  half 
interest;  according  to  Pinson  he  sold  a 
fourth  interest  to  each  of  them,  retaining  a 
half  interest  for  himself.  A  possible  and 
plausible  theory  is  that  Bowles  bought  a 
half  Interest,  Pinson  retaining  the  other  half, 
and  taking  three-fourths  of  the  profits  for 
his  services  in  selling  the  chairs  against 
Bowles'  one-fourth;  and  that  the  same  trade 
was  made  with  Smith,  leaving  Pinson  where 
he  evidently  desired  to  be,  completely  out  of 
the  then  questionable  venture,  so  far  as  obll- 
gations  were  concerned,  getting  back  all  he 
had  put  in  It,  and  retaining  an  interest  to  the 
extent  of  one-half  of  the  profits. 

The  testimony  Is  silent  as  to  what  has  be- 
come of  the  Chicago  contract,  except  that 
Pinson  had  shipped  to  him  four  of  the  30O 
chairs  contracted  for,  sold  them  for  about 
$10  apiece,  Instead  of  $24.50,  and  pocketed 
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that  small  dust  of  the  balance.  He  testified 
that  he  went  to  Union  and  made  an  honest 
effort  to  sell  the  chairs,  but  could  not  do  so. 

I  think  that  the  second  exception  should  be 
sustained.  It  is  a  question  of  contract,  not 
of  Injury  to  Bowles.  If  Pinson,  as  a  part  ot 
his  contract  with  Bowles,  agreed  to  retain 
the  remaining  interest,  and  did  not  do  so,  but 
disposed  of  it  to  Bmith,  be  has  broken  his 
contract,  and  Is  not  entitled  to  recover  any- 
thing upon  It,  regardless  of  whether  the 
breach  injured  Bowles  or  not.  The  charge 
imposed  the  burden  upon  Bowles  to  show  in- 
jury to  himself  by  reason  of  the  sale  .to 
Smith,  a  matter  entirely  foreign  to  the  issue 
of  compliance  with  the  contract.  According 
to  Bowles'  contention,  the  sole  inducement 
of  the  contract  on  his  part  was  the  retention 
by  Pinson  of  his  Interest,  and  his  undertak- 
ing to  dispose  of  the  chairs.  He  had  the 
right  to  impose  the  personal  element  as  a 
condition,  and  If  Pinson  agreed  to  it  he  can- 
not complain  and  now  seek  a  compliance  by 
Bowles  of  his  stipulations  when  be  has  vio- 
lated his. 

I  think  also  that  the  second  of  the  excep- 
tions numbered  2,  on  page  23  of  the  case, 
should  be  sustained.  There  was  nothing  in 
the  contract,  or  in  the  evidence,  or  in  the  con- 
tention of  counsel  for  the  defendant,  that 
would  suggest  the  idea  of  time  being  of  the 
essence  of  the  contract.  Bowles'  testimony 
was  to  the  effect  that  it  was  a  part  of  the 
contract  that  Pinson  should  sell  the  chairs. 
If  he  so  engaged,  it  became  a  condition  upon 
his  recovering  upon  the  contract,  unless  his 
performance  was  prevented  by  the  act  of  the 
defendants  or  by  other  causes  which  would 
excuse  him.  If  he  undertook  to  sell  some- 
thing that  could  not  be  sold,  that  was  his 
misfortune.    8  Elliott  on  Contracts,  |  1891. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Orangebuiig  County;  H.  F.  Rice,  Judge. 

Action  by  W.  C.  Boyleston  against  the  Sea- 
board Air  Line  Railway  Company  and  others. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Moss  &  lAde,  of  Orangeburg,  and  Lyles  & 
Ltyles,  of  Columbia,  for  appellants. 

T.  M.  Raysor  and  Wolfe  &  Berry,  all  of 
Orangeburg,  and  B.  B.  Friday,  of  North,  for 
respondent. 

ERASER,  J.  Levi  A.  Qleaton  owned  a 
tract  of  land  near  the  present  town  of  North, 
In  Orangeburg  county.  He  ccmveyed  a  strip 
of  land  to  South  Bound  Railroad  50  feet  wide 
(25  feet  on  either  side  of  the  center  of  Its 
track)  across  his  land.  In  addition  thereto 
his  deed  contained  the  following: 

"And  for  value  received  I  also  grant,  bargain, 
sell  and  convey  to  the  South  Bound  Railroad 
Company,  its  successors  and  assigns,  one-hall 
(%)  iLcre  of  my  said  lands,  that  the  company 
may  select  for  a  depot,  also  an  additional  strip 
or  piece  of  land  75  feet  wide  on  either  side  of 
the  above-named  right  of  way,  and  running  the 
full  length  of  said  right  of  way,  for  the  purpose 
of  building  side  tracks  and  depot  yards  on  the 
same.  If  the  above-mentioned  one-half  acre 
and  the  additional  75-foot  strips  are  not  used 
for  the  purposes  mentioned,  they  do  not  vest  in 
the  said  railroad  company. 


ff 


(U5  S.  C.  680) 

BOYLESTON  V.  SEABOARD  AIR  LINE  RY. 
CO.  et  al.    (No.  10598.) 

(Supreme  Court  of  South  Carolina.    April  11, 

1921.) 

I.  Appeal    and    error    «s»736  —  Exoeptions 
•hoald  not  oontain  two  questions. 
An  exception  should  not  contain  two  qnes- 
tiona. 


2.  Appeal  i^nd  error  ^=»IOOI( I)— Verdict  sap- 
ported  by  evidence  not  disturbed. 

A  verdict,  of  a  Jury  finding  that  an  ease- 
ment had  been  lost  by  nonuser  which  is  sup- 
ported by  evidence  will  not  be  disturbed. 

3.  Railroads  ^=s»82  (6)— Easement  loot  will  not 
bo  protected  by  injunction. 

Where  a  railroad  company  by  nonnser  bad 
lost  its  easement  of  right  of  way,  it  has  no 
rights  to  be  protected  and  enforced  by  the  equi- 
table remedy  of  injunction. 


This  deed  was  executed  in  1891.  Through 
successive  conveyances  16  acres  of  the  land 
of  Levi  A.  Gleaton  came  to  the  plaintiff, 
Boyleston,  and  the  rights  of  the  railroad  to 
the  Seaboard  Air  Line  Railway  Company. 
The  record  shows  that  the  successive  owneris 
of  this  16-acre  tract  made  improvement*^ 
thereon,  consisting  of  houses,  fences,  etc., 
within  the  100  feet  from  the  center  of  the 
railroad.  The  railroad  did  not  locate  its  sta- 
tion on  the  Gleaton  land,  but  some  distance 
away,  how  far  away  is  not  clear.  About  1902 
the  employees  of  the  railroad  undertook  to 
put  up  some  telegraph  poles  on  this  land,  but 
on  complaint  of  the  then  owner  to  the  rail- 
road authorities  the  poles  were  removed.  In 
February,  1918,  the  defendant  constructed  a 
^ur  track  on  this  land  then  owned  by  plain* 
tiff,  who  has  slnoe  sold  the  land  to  another. 
This  action  was  brought  for  damages  for 
trespass  and  to  enjoin  the  further  use  of  the 
land.  The  defendant  undertook  to  Justify  the 
taking  of  the  land  under  its  deed  from  Glea- 
ton. The  plaintiff  claimed  that  the  deed 
never  authorized  the  taking,  but,  if  it  had 
done  so,  the  defendant  had  abandoned  its 
right,  or  had  lost  it  by  the  adverse  possession 
of  Dr.  McJSlveen,  one  of  the  intermediate 
holders. 

When  the  case  was  called  for  trial,  on  mo* 

tion  of  the  defendant  and  over  the  protest  of 

the  plaintiff,  the  trial  Judge  submitted  to  the 

I  Jury  questions  to  be  answered  by  them.    One 
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set  of  questions  was  as  to  the  ownership  of 
the  land  at  the  time  the  action  was  com- 
menced, and  the  other  as  to  the  amount  of 
damages,  if  any.  The  Jury  found  no  dam- 
ages. In  order  to  avoid  any  uncertainty,  his 
honor  submitted  to  the  Jury,  without  objec- 
tion, another  question,  to  wit: 


*«i 


'Has  the  railway  company,  by  abandonment 
or  by  adverse  possession,  lost  its  right  or  ease- 
ment to  use  the  75-foot  strip  for  side  tracks 
or  for  railroad  purposes?*' 

To  this  question  the  Jury  answered  'Tes.** 
The  defendant  moved,  notwithstanding  this 
finding,  for  an  injunction  restraining  the 
plaintiff  from  Interfering  with  the  construe^ 
tlon  and  operation  of  tracks  on  the  land.  His 
honor  refused  the  motion  and  in  the  order 
oonfirmed  the  findings  of  fact  by  the  Jury. 
From  that  order  the  defendant  appealed, 
with  one  exception,  to  wit: 

"Because  his  honor  the  presiding  Judge  liav- 
ing  charged  the  jury  as  follows,  to  wit:  Xou 
have  heard  all  the  facts  in  the  case,  and  It  is 
for  you  to  say  from  all  the  facts  and  circum- 
stances whether  or  not  the  railroad  did  aban- 
don their  easement.  I  want  to  say  tliis  to  you, 
I  want  to  keep  the  case  as  straight  as  I  can 
before  you,  it  is  on  the  plaintiff  in  the  case  to 
show  his  right  The  deed  does  convey  the  ease- 
ment to  the  railroad  company,  and  when  the 
plaintiff  comes  in  and  claims  against  this  ease- 
ment, it  is  incumbent  on  him  to  prove,  to  show, 
that  the  railroad  company  had  lost  its  ease- 
ment by  adverse  possession  or  abandonment. 
*Dr.  Boyleston  has  admitted  that  he  does  not 
longer  own  the  land.  So  far  as  the  possession 
is  concerned  he  is  out  of  court.  He  admits 
that  he  has  sold  it  and  has  conveyed  it  to  other 
people.  That  being  so,  the  question  you  will 
dedde  is  the  question  of  damage.  In  order  for 
you  to  determine  that  you  have  to  delermine 
whether  at  the  beginning  of  this  action  he  was 
in  possession  of  the  property.  In  order  to 
make  it  as  plain  as  I  can  I  have  submitted  some 
inquiries  for  you  to  pass  on.  I  had  better 
first  take  up  the  requests  of  the  defendant'— 
and  having  submitted  to  the  jury  the  questions 
whether  the  plaintiff  was  damaged  by  extend- 
ing the  spur  track  over  the  lands  in  question, 
and  the  jury  having  found  in  response  thereto 
that  the  plaintiff  had  suffered  no  such  damage, 
but  in  response  to  the  third  query  submitted, 
'Was  the  plaintiff  entitled  to  recover  against  the 
railroad  company  the  land  in  dispute  at  the 
time  of  the  commencement  of  this  action?'  and 
the  Jury  having  found  in  response  thereto  'Yes,' 
the  case  became  entirely  one  on  the  equity  side 
of  the  court  upon  the  affirmative  demand  in 
the  defendant's  answer  for  a  permanent  injunc- 
tion against  the  plaintiff  and  those  claiming  un- 
der him,  restraining  him  and  them  from  inter- 
ference with  the  defendant  railway  company 
and  those  claiming  under  it  in  the  use  and 
occupation  of  the  spur  track  in  question,  or 
from  building  other  spur  tracks  upon  the  land 
in  question  within  100  feet  from  the  center 
of  its  main  line,  and  his  honor  should  have  held 
that  the  verdict  of  the  jury  was  a  mere  expres- 


sion of  opinion  as  to  what  were  the  rights  of 
the  parties  at  the  time  of  the  bringing  of  the 
action,  and  should  have  held  that  there  was 
no  evidence  to  show  that  the  railroad  company 
had  lost  by  abandonment  or  by  the  statute  of 
limitations  the  right  conferred  upon  it  by  the 
Gleaton  deed  to  build  the  spur  track  in  ques- 
tion when  It  should  become  necessary  or  con- 
venient for  it  to  do  so,  for  the  purposes  speci- 
fied in  the  Gleaton  deed,  and  should  have  de- 
creed a  permanent  injunction  for  the  said  rail- 
way  company." 

[1]  It  Is  very  manifest  that  this  exception, 
in  violation  of  the  rule,  omtalns  two  ques- 
tions, to  wit:  Was  there  any  evidence  of 
abandonment?  and  should  the  injunction  have 
been  granted,  notwithstanding  the  verdict? 
The  court  will  not  enforce  the  rule  In  this 
case  and  consider  them  ex  gratia. 

[2]  I.  The  record  does  not  show  a  motion 
for  nonsuit  or  a  directed  verdict,  but,  even 
If  they  had  been  made,  they  could  not  have 
prevailed,  as  there  was  abundant  evidence  to 
sustain  the  finding. 

[3]  II.  When  the  Jury  found  that  the  right 
of  the  defendant  was  gone,  and  that  finding 
was  affirmed  by  the  trial  Judge,  the  basis  of 
the  equity  issue  (if  there  was  an  equity  is- 
sue) was  out  of  the  case.  It  needs  no  author- 
ity to  show  that  an  Injunction  must  be  base<l 
on  some  existing  ri^t  The  court  cannot,  by 
injunction  or  otherwise,  protect  an  easement 
that  does  not  exist. 

The  Judgment  appealed  from  Is  affirmed. 

GARY,  C.  J.,  and  WATTS,  and  OOTHRAX, 
JJ.,  concur. 

COTHRAN,  J.  I  concor  on  the  ground  that 
the  issues  of  fact,  the  foundation  of  the  de- 
fendant's claim  to  equitable  relief,  having 
been  adversely  decided  by  the  Jury,  and  not 
set  aside  by  the  presiding  Judge,  this  court 
Is  without  Jurisdiction  to  review  such  find- 
ing&    Constitution,  art  5,  |  4;   Code,  i  He. 

(116  S.  C.  29) 

CITY    OF    SUIVITER    v.    UNITED    STATES 

FIDELITY  &  GUARANTY  CO.  at  al. 

(No.  10604.) 

(Supreme  Court  of  South  Carolina.   April  13, 

1921.) 

I.  LImltatloa  of  aetlons  ^s>l4— Provisioa   in 
bond  limiting  aotloas  to  less  than  statutory 
period  is  void. 
Under  Code  Civ.  Proc.  1912,  |  144,  prohib- 
iting a  provision  in  any  contract  barring  suit 
on  a  cause  of  action  arising  out  of  the  con- 
tract if  not  brought  within  a  period  less  than 
the  time  prescribed  by  the  statute  of  limita- 
tions, an  action  brought  against  a  surety  com- 
pany on  a  bond  within  the  period  of  limitations 
cannot  be    dismissed,  though   It  was    brought 
after  the  date  stated  in  the  bond  as  the  latest 
date  on  which  suit  thereunder  could  be  insti« 
tuted. 
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2.  Venue  ^=s>22(3)— Indtvldoai  defendant  eued 
with  corporate  surety  held  entitled  to  change 
of  venue. 

In  a  suit  on  a  bond  brought  against  an  in- 
diyidual  defendant  and  a  nonresident  corporate 
surety,  the  sjction  being  dismissed  as.  to  tiie 
surety  company,  the  individual  defendant  is 
entitled  to  have  the  venue  changed  to  the  county 
of  his  residence. 

Watts,  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  H.  F.  Rice,  Judge. 

Action  by  the  City  of  Sumter  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany and  George  W.  Waring.  BVom  an  or- 
der denying  the  motion  of  the  United  States 
Fidelity  &  Guaranty  Company  for  dismissal 
of  the  action  against  it,  and  denying  the  mo- 
tion of  defendant  George  W.  Waring  for 
change  of  venue,  the  defendants  appeaL 
Order  denying  dlsnflssal  affirmed ;  order  re- 
fusing change  of  venue  reversed. 

Wlngate  Waring,  of  Columbia,  for  appel- 
lants. 
Epps  &  Levy,  of  Sumter,  for  respondent. 

WATTS,  J.  This  Is  an  appeal  from  orders 
of  his  honor  Judge  Rice  overruling  two  mo- 
tions, the  first  being  made  by  the  United 
States  Fidelity  &  Guaranty  Company  to  dlsr 
miss  the  complaint  as  to  It,  and  the  second 
bdng  by  Geo.  W.  Waring  for  a  change  of 
venue  from  Sumter  county  to  Richland  coun- 
ty, the  suit  being  on  a  surety  bond  furnished 
by  Waring  to  platntUf. 

Waring  is  principal  and  defendant  com- 
pany Is  surety.  The  plaintiff  claims  breach 
of  ccmdltion  of  the  bond,  and  asks  damages 
for  a  specified  sum. 

There  are  five  exceptions.  The  first  and 
second  exceptions  Insist  that  his  honor  was 
In  error  in  overruling  the  motion  of  defend- 
ant company,  because  It  appeared  from  the 
bond  sued  on  tliat  it  was  expressly  agreed 
that  after  a  certain  time  no  action  should  be, 
and  that  the  time  agreed  on  and  provided 
was  that  after  February  1,  1917,  no  action 
should  be,  against  the  surety  company,  and 
that  no  action  was  commenced  until  Septem- 
ber 24, 1919,  or  more  than  two  years  after  the 
date  agreed  on  by  the  parties  to  the  contract, 
after  which  it  was  specifically  agreed  by  the 
plaintiff  that  the  defendant  company  could 
not  be  sued  thereon.  The  complaint  alleges 
that  the  contract  entered  Into  between  plain- 
tiff and  defendant  Waring  was  July  12, 1911« 
The  Ixmd  contained  this  clause: 

''That  in  no  event  shall  the  surety  be  liable 
for  a  greater  sum  than  the  penalty  of  this 


bond,  or  subject  to  any  suit,  action,  or  other 
proceeding  thereon  that  is  instituted  later  than 
the  1st  day  of  February,  A.  D.  1917." 

The  bond  was  dated  November  27,  1911. 
Under  the  clause  the  surety  company  was  re- 
leased from  all  liability  unless  suit  was  in- 
stituted by  February  1,  1917.  As  action  wan 
not  brought  within  the  time  provided  for, 
the  contract,  as  to  the  liability  of  the  surety 
c<Hnpany,  Is  at  an  end.  The  parties  them- 
selves agreed  on  a  time  limit  less  than  the 
statutory  period,  and  this  they  had  the  right 
to  do,  and  must  be  bound  thereby. 

The  contract  entered  into  was  reasonable 
and  founded  upon  a  good  consideration.  The 
surety  company  has  a  right  to  protect  it- 
self and  prescribe  a  reasonable  limit  to  it9 
liability  as  to  time,  and,  If  the  other  side 
accepts  this,  both  parties  are  bound  to  ad- 
here to  the  contract  as  made,  and  his  honor 
was  in  error  In  not  granting  motion  of  surety 
company. 

I  see  no  reason  why  parties  should  not 
contract  as  they  did,  but,  even  If  they  did 
not,  suit  was  brought  in  six  years  after  bond 
was  made,  and  In  any  view  of  the  case  plain- 
tiff cannot  recover  as  to  surety  company. 

It  therefore  follows  that,  as  the  complaint 
should  be  dismissed  as  to  the  surety  eom- 
pany,  and  the  sole  defendant  left  in  the  cause 
is  Geo.  W.  Waring,  and  he  lives  In  Richland 
county.  Ills  motion  to  change  the  venue  to 
Richland  county  from  Sumter  county  will 
have  to  be  granted. 

Orders  appealed  from  are  reversed. 

GARY,  C.  J.  (concurring  and  dissenting). 
t1]  Section  144  of  the  Code  is  as  follows: 

"No  clause,  provision  or  agreement  m  any 
contract  of  whatsoever  nature,  verbal  or  writ- 
ten, whereby  it  is  agreed  tliat  either  party 
shall  be  barred  from  bringing  suit  upon  any 
cause  of  action  arising  out  of  said  contract  if 
not  brought  witliin  a  period  less  than  the  time 
prescribed  by  the  statute  of  limitation,  for  sim- 
ilar causes  of  action,  shall  bar  such  action,  but 
the  same  may  be  brought  notwithstanding  bwA 
clause,  provision  or  agreement  if  brought  wilb- 
in  the  time  prescribed  by  the  statute  of  limita- 
tions in  reference  to  like  causes  of  action.'^ 

This  action  was  brought  within  the  time 
prescribed  by  the  statute  of  llmltatloDS,  Id 
reference  to  similar  causes  of  actl<m,  to  wit, 
six  years.    Therefore  k  was  not  barred. 

[2]  I,  however,  concur  in  the  opinion  of 
Mr.  Justice  WATTS  that  the  venue  should 
be  changed  to  Richland  comity. 


FRASER  and  COTHRAN,  JJ.,  concur. 
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CALHOUN  V.  SOUTHERN    RY.  CO.  ift   aL 

(No.  10503.) 

(Bapremft  Oonrt  of  South  Carolina.    Oct.  11, 

1020.) 

1.  Railroads  ^=»5i/2»  New,  vol.  6A  Koy-No. 
Series— Corporation  not  suable  for  injuries 
oeeasloned  during  federal  control. 

Daring  the  time  a  railroad  was  operated 
by  the  federal  goyernment  for  its  own  par- 
poses,  and  not  for  the  benefit  of  the  corpo- 
ration, though  under  a  contract  to  pay  the 
corporation  therefor,  tiie  corporation  is  not 
liable  for  injuries  to  a  passenger  occasioned 
by  negligence  of  the  gov'ernment's  servants 
operating  its  trains. 

2.  Appeal  and  error  <@=:»854(2)— Wrong  reason 
for  right  decision  does  not  require  reversal. 

That  the  trial  judge  assigned  the  wrong 
reason  for  an  order  is  not  reversible  error 
if  the  order  was  right. 

3.  Railroads  (Ss^^S'/a,  New,  vol.  6A  Key-No. 
Series— Director  General  properly  substituted 
as  defendant. 

Where  the  cause  of  action  for  the  death 
of  a  passenger  arose  and  the  action  was  be- 
gon  while  the  railroad  was  operated  by  the 
federal  government,  but  while  the  latter  had 
aathorlzed  actions  to  be  maintained  against  the 
corporation,  the  corporation  could  have  the 
suit  against  it  dismissed  only  by  proper  pro- 
ceedings to  have  the  Director  General  of  Rail- 
roads substituted  as  defendant  under  the  or- 
der made  after  the  institution  of  the  suit. 

4.  Railroads  ^=>5!/2f  New,  vol.  6A  Key-No. 
Series— Court  had  Jurisdiction,  though  inju- 
ries were  caused  by  servants  of  federal  Di- 
rector General. 

A  court  is  not  deprived  of  jurisdiction  of 
an  action  against  a  railroad  corporation  by  the 
fact  that  the  evidence  showed  that  the  inju- 
ries were  caused  by  the  servants  of  the  Di- 
rector General  of  Railroads,  and  not  by  the 
defendant  corporation. 

5.  Railroads  ^=>5i/2»  New,  vol.  6A  Key-No. 
Serle8-.-Judgment  as  against  Director  Gen- 
eral allowable. 

.  A  railroad  company  sued  for  the  death  of 
a  passenger  is  not  entitled  to  a  nonsuit  be- 
cause the  evidence  showed  conclusively  that  the 
negligence  causing  the  death  was  that  of  the 
agents  of  the  Director  General  of  Failroads, 
and  not  of  the  defendant,  where  suit  was  prop- 
erly begun  against  the  railroad  company  un- 
der the  law  then  existing,  and  the  Director 
General  had  not  been  properly  substituted  as 
defendant,  but  a  judgment  can  be  entered 
which  would  not  affect  the  defendant  corpora- 
tion, but  would  operate  as  one  against  the 
Director  General 

6.  Railroads  ^=»5i/2,  New,  vol.  6A  Key-No. 
Series— Punitive  damages  not  recoverable 
against  government. 

A  judgment  against  a  railway  company  for 
death  of  a  passenger  occasioned  by  the  negli- 
gence of  the  servants  of  the  Director  General 
of  Railroads  is  In  effect  against  the  govern- 
ment, and  punitive  damages  cannot  be  recov- 
ered against  the  government.  J 


7.  AppwM    and    error    ^s»ll73(l)— Punltlvo 
damages  allowed  against  government  and  in- 
dividuals must  be  set  aside  as  to  both. 
In  an  action  against  a   railroad  company 
and  its  employees  for  the  death  of  a  passenger, 
where  the  judgment  for  punitive  damages  as 
against  the  railroad  company  was  in  effect  a 
judgment  against  the  government,  and  there- 
fore invalid,  the  judgment  for  punitive  damages 
must  be  set  aside  also  against  the  other  de- 
fendants. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Sumter  County;  W.  H.  Townsend,  Judge. 

Action  by  J.  A.  Calhomi,  as  administrator 
of  the  estate  of  J.  A.  Calhoun,  Jr.,  against 
the  Southern  Railway  Company,  J.  C.  Mere- 
dith, and  others.  Judgment  for  the  plaintiff, 
and  the  named  defendants  appeaL  Affirmed 
as  to  actual  damages,  and  reversed  as  to 
punitive  damages,  and  new  trial  awarded  as 
to  such  damages  unless  plaintiff  shall  remit 
all  punitive  damages. 

Frank  G.  Tompkins,  of  Columbia,  and  Lee 
&  Moise,  of  Sumter,  for  appellants. 

L.  D.  Jennings,  A.  S.  Harby,  and  John  H. 
Clifton,  all  of  Sumter,  for  respondent. 

FRASER,  J.  [1]  This  is  an  action  for 
damages  for  death  by  the  wrongful  act  The 
deceased  was  a  passenger  on  train  No.  18,  on 
the  25th  of  February,  1918.  Train  No.  18 
was  followed  by  train  No.  42.  Train  No.  18 
stopped  to  fix  the  air  brakes,  and  the  con- 
ductor sent  a  brakeman  back  to  stop  train 
No.  42.  The  brakeman  did  not  put  out  the 
required  signals,  and  train  Na  42  ran  Into 
train  No.  18  and  killed  the  deceased,  J.  A. 
Calhoun,  Jr.  On  the  date  of  the  tragedy  the 
Southern  Railway  was  operaited  under  gov- 
ernment control.  On  the  day  of  the  accident 
and  at  the  commencement  of  this  action,  the 
government  had  constituted  the  railroads  Its 
agents  to  defend  such  actions  as  this.  See 
Grant  v.  Director  General  of  Railroads,  li4 
S.  C.  89,  102  S.  B.  854.  The  railroads  were 
not  operating  their  roads.  The  government 
had  taken  complete  possession  and  were 
operating  them,  not  for  the  benefit  of  the 
corporations,  but  for  the  public  good.  The 
railroad  companies  did  not  resist  It  was 
useless  to  do  so.  They  simply  submitted  to 
the  inevitable.  It  is  true  there  was  a  con- 
tract between  the  government  and  the  rail- 
road companies,  but  the  possession  and  con- 
trol was  not  by  virtue  of  the  contract,  but 
by  the  power  of  the  government  This 
change  produced  much  uncertainty  and  con- 
fusion. It  took  some  time  to  adjust  matters. 
The  government  at  first  directed  suits  to  be 
brought  against  the  compahies.  This  was 
merely  for  convenience.  In  times  of  invasion 
the  enemy  governments  take  charge  of  fail- 
roads  in  the  invaded  country  and  operate 
them.    It  is  manifest  that  a  company  whose 
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property  was  in  the  hands  of  an  enemy  can- 
not be  held  responsible  for  damages  caused 
by  the  enemy.  The  fact  that  the  railroads 
were  in  the  hands  of,  and  were  being  oper- 
ated by  our  own  government,  does  not  change 
the  legal  status.  The  possession,  operation, 
and  control  was  as  completely  beyond  cor- 
porate control  in  the  one  case  as  in  the  other. 
After  a  time^  between  the  commencement 
of  this  action  and  the  trial  of  the  cause,  the 
government  directed  new  suits  to  be  brought 
directly  against  the  Director  General,  and 
not  against  the  corporations,  and  added  that: 

'*The  pleadings  in  all  such  actions  at  law, 
suits  in  equity,  or  proceedings  in  admiralty, 
now  pending  against  any  carrier  company  for 
a  cause  of  action  arising  since  December  31, 
1917,  based  upon  a  cause  of  action  arising  from 
or  out  of  the  operation  of  any  railroad  or 
other  carrier,  may  on  application  be  amended 
by  substituting  the  Director  General  of  Rail- 
roads for  the  carrier  company  as  party  defend*- 
ant  and  dismissing  the  company  therefrom.** 

[2]  When  this  case  was  called  for  trial, 
the  defendant  Southern  Railway  moved  to 
substitute  the  Director  General  for  itself. 
The  substitution  was  refused,  on  the  ground: 

[31  (1)  That,  notwithstanding  the  federal 
eontrol,  the  Southern  Railway  was  still  li« 
able.  This  was  error.  The  fact  that  his 
honor  assigned  the  wrong  reason  for  his 
order  does  not  make  It  reversible  error.  The 
Southern  Railway  had  the  right  to  have  the 
case  dismissed  as  to  itself  and  the  Director 
General  substituted.  This  did  not  give  a 
retroactive  effect  to  the  order.  The  action 
was  properly  commenced.  The  order  allowed 
the  defendant  the  right  to  be  dismissed. 
That  referred  to  the  future  conduct  of  the 
case.  The  substitution  must  be  had  by  due 
process,  as  set  forth  In  Grant  y.  Director 
GeneraL  There  was  no  showing  that  the 
Director  General  could  have  been  made  a 
party  at  the  time  of  the  hearing.  There  was 
no  showing  that  proper  proceedings  had  been 
taken  to  substitute  the  Director  GeneraL 
The  government  order  did  not  allow  a  simple 
dismissal  of  the  defendant  corporation,  but 
a  substitution  of  one  for  the  other.  The 
government  could  have  refused  to  be  sued. 
It  had  the  right  to  provide  the  method  to 
be  pursued,  and  did  provide  a  substitution, 
and  the  record  does  not  show  that  the  proper 
steps  had  been  taken.  Unless  the  Southern 
Railway  took  the  proper  steps  to  have  itself 
dismissed,  the  dismissal  could  not  have  been 
ordered. 

[4]  (2)  This  appellant  appeals  because  the 
court  had  (it  Is  claimed)  no  Jurisdiction,  in 
that  the  record  shows  it  is  not  responsible 
for  the  death,  in  that  it  was  not  operating 
its  road.  That  did  not  affect  the  Jurisdiction. 
If  it  did,  then  a  verdict  for  defendant  would 
in  all  cases  deprive  the  court  of  Jurisdiction, 


and  deprive  the  defendant  !n  future  litiga* 
tion  of  the  plea  of  res  adjudicata. 

[6]  (3)  The  defendant  moved  for  a  nonsuit 
on  the  ground  that  the  record  shows  con- 
clusively that  the  negligence  was  the  negli- 
gence of  the  agents  and  servants  of  the 
Director  General,  and  not  of  this  defendant 
That  was  true,  but  we  have  seen  the  Judg- 
ment would  not  affect  the  defendant  company 
individually,  but  would  operate  as  a  Judg- 
ment against  the  Director  Cteneral.  Suits  in 
that  fbrm  had  been  authorised,  and  the  sub- 
stitution had  not  been  legally  made. 

[<>'7]  (4)  As  to  punitive  damages:  We  have 
held  that  punitive  damages  are  not  recover- 
able against  the  government  The  Judgment 
against  the  railway  company  is  in  effect  a 
Judgment  against  the  government;  therefore, 
in  so  far  as  it  awards  punitive  damagea 
against  the  company,  it  cannot  be  sustained. 
And  it  cannot  be  sustained  against  the  other 
defendants,  on  the  principle  decided  in  Web- 
ber V.  Jonesville,  94  S.  0.  189,  77  S.  B.  857. 
But  plaintiff  has  the  right  to  pursue  the  other 
defendants  for  such  damages.  Therefore 
there  must  be  a  new  trial  as  to  punitive 
damages,  if  plaintiff  be  advised  to  pursue 
Locklair  and  Meredith  for  such  damages. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  as  to  actual 
damages  be  affirmed,  and  that  it  be  reversed 
as  to  punitive  damages,  and  a  new  trial  be 
had  as  to  punitive  damages,  unless  plaintiff 
shall  remit  on  the  record  all  punitive  dam- 
ages recovered  within  20  days  after  the 
filing  of  the  remittitur  in  the  circuit  court, 
in  which  event  the  Judgment  will  stand  af- 
firmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GAGB,  JJ.,  concur. 


(115  S.  C.  535) 

5iTATE  V.  ENGLISH.    (No.  10601.) 

(Supreme  Court  of  South  Carolina.    April  11, 

1921.) 

I.  Criminal  taw  ^=!»720(9)^Exceptlon  to  aitiu- 
ment  of  solicitor  held  not  to  avail  defendant. 

In  a  prosecution  for  murder  resulting  in 
conviction  of  manslaughter,  defendant's  excep- 
tions based  on  the  solicitor's  argument  to  the 
jury  that  a  report  in  the  community,  started 
by  defendant,  that  deceased  had  been  in  de- 
fendant's watermelon  patch  at  some  time  prior 
to  the  immediate  difficulty  operated  to  deprive 
defendant  of  the  right  of  self-defense,  held  not 
availing  to  defendant,  because  assuming  the 
fact  that  the  accusation  of  deceased  by  defend- 
ant was  without  intention  or  expectation  of 
provoking  a  difficulty;  such  issue  was  to  be 
determined  by  the  jury,  and  not  by  the  court. 
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8.  Homlofde  ^s»309( I)— Instruction  giving  ex- 
anple  of  manoiaugliter  not  misleading. 

In  a  prosecution  for  marder  resulting  in  a 
conviction  of  manslanghter,  instruction  giving 
the  Jury  as  an  example  of  manslaughter  a  kill- 
ing under  provocation  of  an  assai^t,  held  not 
erroneous,  there  being  no  reasonable  supposi- 
tion  that  the  allegations  in  any  manner  mis- 
led the  jury. 


3.  Homicide  ^=s>ll2(2)— instnietion  that  self- 
defense  not  available  to  person  who  provokes 
difflcuity   by   opprobrious   language   not   er- 
roneous. 
In  a  prosecution  for  murder  resulting  in 
conviction  of  manslaughter,  instruction  that  the 
true  rule  is  that  self-defense  is  not  available 
to  a  person  who  uses  language  so  opprobrious 
as  to  be  calculated  to  bring  on  a  difficulty,  and 
which  does  actually  contribute  to  the  bringing 
on  of  a  physical  encounter,  etc.,  ^eld  not  er- 
roneous. 

Cothran,  J.,   dissenting. 

Appeal  from  General  Sessions  Circuit 
Court  of  Fairfield  County ;  T.  S.  Sease, 
Judee. 

Will  English  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Appeal  dismissed. 

Defendant's  exceptions  follow: 

(1)  That  his  honor  erred  in  permitting  the 
solicitor,  over  the  twice-repeated  objections  of 
defendant's  counsel,  to  argue  to  the  jury  that 
the  defendant  had  started  a  report  in  the  com- 
munity that  the  deceased  had  been  in  defend- 
ant's watermelon  patch;  that,  by  starting  such 
a  report,  he  was  at  fault  in  bringing  on  the 
difficulty,  and  could  not  claim  the  protection 
of  the  law  of  self-defense— the  error  being: 
(a)  That  such  a  statement  by  defendant,  made 
some  time  prior  to  the  immediate  difficulty, 
without  any  intention  or  expectation  of  pro- 
voking a  difficulty,  could  not  operate  to  deprive 
him  of  the  right  of  self-defense,  and  such  argu- 
ment was  therefore  improper,  and  highly  prej- 
udicial to  the  defendant;  (b)  that  under  such 
a  construction  of  the  law,  and  ruling  by  his 
honor  upon  defendant's  objection  to  such  argu- 
ment, the  jury  would  have  been  compelled  to 
find  the  defendant  guilty,  even  though  they 
believed  that  he  had  established  a  clear  case 
of  self-defense  in  so  far  as  the  immediate  diffi- 
culty was  concerned. 

(2)  That  his  honor  erred  in  charging  the  jury 
as  follows:  "Now,  to  give  you  an  example  of 
what  manslaughter  is,  it  might  be  well  to  give 
you  an  example  of  what  murder  is,  contrasting 
the  two.  If  a  person  assaults  you,  not  neces- 
sarily battery,  if  he  strikes  at  you  within  strik- 
ing distance,  or  whether  he  is  within  striking 
distance  or  not,  and  you  then  and  there,  by 
reason  of  the  sudden  heat  and  passion,  resist 
the  assault,  strike,  and  kill  him,  that  would  be 
manslaughter"— the  error  being  that  such 
charge  tended  to  lead  the  jury  to  believe  that 
one  has  no  right  to  resist,  under  any  circum- 
stances, an  unprovoked  assault  upon  himself. 

(3)  That  his  honor  erred  in  charging  the 
jury  as  follows:  "I  charge  you,  gentlemen,  that 
the  true  rule  is  that  self-defense  is  not  avail- 


able to  a  person  who  uses  such  language,  so 
opprobrious  as  is  calculated  to  bring  on  a  diffi- 
culty and  which  does  actually  contribute  to 
the  bringing  on  of  a  physical  encounter.  The 
general  doctrine  that  mere  words  will  not 
justify  blows  is  involved  in  that  rule.  The 
true  rule  is  that  self-defense  is  not  available 
to  a  person  who  uses  language  so  opprobrious 
as  is  calculated  to  bring  on  a  difficulty,  and 
which  really  does  contribute  to  a  physical  en- 
counter"—the  error  being:  (a)  That  such 
charge  was  not  warranted  by  the  testimony; 
(b)  that  such  charge  could  only  have  been 
intended  by  his  honor  to  answer  the  objections 
urged  by  defendant's  counsel  to  the  argument 
of  the  solicitor  pointed  out  in  the  first  encep- 
tion,  there  being  no  other  testimony  in  the 
case  to  which  such  charge  was  applicable,  and 
that  thereby  the  defendant  was  deprived  of  the 
right  of  self-defense;  (c)  that  under  such  a 
coDStruction  of  the  law,  one  who  has  made  any 
remark  reflecting  upon  another,  without  any 
intention  that  such  remark  should  be  repeated, 
would  have  no  right  to  defend  himself  against 
an  otherwise  unprovoked  assault  subsequently 
made  upon  him. 

McDonald  &  McDonald,  of  Winnsboro,  for 
appellant. 
J.  .K.  Henry,  SoL,  of  Chester,  for  the  State. 

GARY,  C.  J.  The  defendant  was  tried  on 
an  Indictment,  charging  him  with  the  murder 
of  Roland  Shelton.  He  admitted  the  killing, 
but  pleaded  self-defense.  The  Jury  found 
him  guilty  of  manslaughter,  and  he  appealed 
from  the  sentence  imposed  on  him.  The  rec- 
ord contains  this  statement: 

''It  appears  from  the  testimony  that  the  de- 
ceased, in  company  with  his  father,  a  brother, 
and  two  friends,  were  sitting  down  near  the 
public  road  on  the  plantation  of  T.  W.  Traylor, 
in  Fairfield  county,  and  near  by  was  a  well, 
which  was  used  by  the  tenants  on  the  planta- 
tion. Will  English,  a  tenant  on  the  place,  came 
down  to  the  well  with  two  of  his  little  children 
and  drew  them  a  bucket  of  water,  and  then 
started  on  down  the  road  in  the  direction  of 
the  farm,  which  he  was  cultivating.  He  was 
carrying  a  shotgun,  which  he  stated  was  for 
the  purpose  of  shooting  crows.  His  route  led 
him  by  the  party,  of  which  the  deceased  was 
a  member,  and  when  opposite  them  he  ex- 
changed greetings  with  them.  Brice  Shelton,  a 
brother  of  the  deceased,  then  said  to  English 
that  he  had  heard  that  English  had  accused 
him  of  going  into  his  watermelon  patch.  The 
defendant  denied  this,  and  Brice  Shelton  told 
him  that  if  he  had  not  made  such  an  accusa- 
tion that  it  was  all  right.  Then  Roland  Shel- 
ton, the  deceased,  took  up  the  conversation, 
and  there  is  a  conflict  in  the  testimony  as  to 
just  what  passed,  but  this  started  the  dispute 
which  led  up  to  the  killing.  The  testimony  in 
tuis  connection  is  set  out  in  the  record." 

Turning  to  the  testimony  we  find  that 
Brice  Shelton,  brother  of  the  deceased,  thua 
testified: 

"Ed  Stevenson,  Bub,  Virgil  Jones,  and  Roland 
and   myself,   were   sitting  down  on  a  pUe  of 
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logs  in  froB^t  of  oar  door,  asd  we  were  laugh- 
ing and  talking.  Will  English  come  up  with 
his  gun,  and  I  says  to  him,  I  hear  he  had  me 
accnaed  of  going  into  hia  watermelon  patch; 
he  said  no,  he  didn't  say  it,  and  I  said  if  he 
didn't  say  it,  it  was  all  right  My  brother,  Ro- 
land, asked  him,  'I  hear  yon  got  me  accused 
of  going  in  there.'  Will,  he  walks  off  a  few 
steps,  and  he  turned  around  and  said:  'Yes, 
damn  yon,  I  said  it  and  I  stick  to  what  I  said/ 
Then  Will  and  Bub  started  toward  one  an- 
other." 

The  record  also  contains  this  ertatement: 

"During  the  course  of  the  solicitor's  argu> 
ment  to  the  jury,  he  argued  that  the  defend- 
ant had  circulated  the  report  in  that  community 
that  the  deceased  had  been  in  defendant's 
watermelon  patch,  and  therefore  the  defend- 
ant was  at  fault  in  bringing  on  the  difficulty. 
Defendant's  counsel,  in  the  midst  of  the  solid- 
tor's  argument,  objected  to  such  argument, 
upon  the  ground  that  this  provocation  was  too 
remote,  that  the  defendant  was  not  thereby 
deprived  of  the  right  of  self-defense  and  after 
listening  to  arguments  by  counsel  on  both  sides, 
the  presiding  judge  overruled  the  defendant's 
objection.  The  solicitor  then  argued  to  the 
jury  that  the  defendant  had  circulated  a  re- 
port in  the  community  that  the  deceased  had 
been  in  his  watermelon  patch,  and  that  when 
the  deceased  had  asked  him  about  it,  he  at  first 
denied  it,  and  had  then  repeated  the  accusa- 
tion to  his  face  with  curses.  The  argument 
was  Uiat  one  who  charged  another  with  being 
a  thief,  and  repeated  it  to  his  face  in  the 
manner  described  in  the  testimony,  could  not 
claim  to  be  without  fault.  Defendant's  counsel 
also  objected  to  this  argument,  but  their  ob- 
jection was  also  overruled." 


[1]  The  defendant  appealed  upon  excep- 
tions which  will  be  reported.  Neither  subdi- 
vision (a)  nor  (b)  of  the  first  exception  can 
be  sustained,  as  the  appellant  assumes  the 
fact  that  the  accusation  of  the  deceased  by 
the  defendant  was  without  any  intention  or 
expectation  of  provoking  a  difficulty.  Such 
issue  was  to  he  determined  by  the  jury,  and 
not  by  the  court 

[2]  The  second  exception  must  be  over- 
ruled, as  it  can  not  be  reasonably  supposed 
that  the  illustration  in  any  manner  whatso- 
ever misled  the  jury. 

[3]  The  third  exception  cannot  be  sustain- 
ed, as  the  charge  of  his  honor  the  presiding 
judge  is  sustained  by  the  cases  of  State  v. 
Rowell,  75  S.  G.  494,  56  S.  E.  23,  and  State  v. 
Lee,  85  S.  O.  101,  67  S.  B.  141,  137  Am.  St. 
Rep.  S69»  and  was  applicable  to  the  facts  of 
this  case. 

Appeal  dismissed. 

WATTS  and  FRASBB,  JJ.,  concur. 

COTHRAN,  J.  (dissenting).  I  think  that 
there  was  serious  prejudicial  error  in  the 
rulings  and  charge  of  the  circuit  judge  in 
this  case,  and  that  there  should  be  a,  new 
triaL 
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The  circumstances  of  the  homicide,  from 
the  state's  point  of  view,  were  as  follows: 

The  defendant,  English,  and  the  deceased, 
Shelton,  were  tenants  upon  the  same  tract 
of  land,  having  separate  farms,  the  deceased, 
a  young  man,  working  with  his  father;  some 
one  had  Invaded  the  defendant's  watermelon 
patch,  and  he  had  told  others  that  Shelton 
was  the  marauder;  on  the  day  of  the  homi- 
cide the  deceased,  with  his  father,  brother, 
and  two  friends  were  sitting  upon  a  pile  of 
logs  near  the  public  road,  talking;  near 
the  road  also  was  a  well  which  was  custom- 
arily used  by  the  tenants;  £>nglish  came 
down  the  road  with  his  children  to  the  well, 
and  drew  water  for  them ;  he  was  carrying 
a  shotgun  upon  his  shoulder;  after  he  had 
drawn  the  water  he  went  over  to  where  the 
party  were  sitting  on  the  logs,  and  addressed 
them  pleasantly,  remarking  on  the  weather; 
the  brother  of  the  deceased  asked  English 
if  he  had  accused  him  of  the  depredation 
referred  to;  he  denied  it,  and  the  brother 
expressed  his  satisfaction  with  the  denial; 
the  deceased  then  made  the  same  inquiry  as 
to  himself;  English  at  first  denied  that  also, 
but  later  admitted  the  accusation,  and  re- 
peated it;  hot  words  passed  between  them, 
and  they  started  towards  each  other;  Shel- 
ton made  some  kind  of  a  motion  with  his 
hand  in  front  of  English's  face,  laughing 
towards  the  others  who  were  still  seated  up- 
on the  log;  English  struck  at  Shelton  with 
the  butt  of  his  gun;  Shelton  dodged  the 
blow,  and  threw  a  rock  at  English,  strik- 
ing him  on  the  head ;  English  reversed  his 
gun,  put  the  butt  up  to  his  shoulder,  and 
fired,  while  Shelton  had  turned. 

The  defendant  pleaded  self-defense. 

It  appears  that  the  solicitor,  in  his  argu- 
ment to  the  jury,  contended  that  as  the  de- 
fendant had  upon  another  occasion,  or  oth- 
er occasions,  circulated  a  report  that  the  de- 
ceased had  been  in  his  watermelon  patch,  he 
was  not  on  that  account  free  from  fault  in 
bringing  about  the  difllculty  which  terminated 
fatally,  and  was  not,  therefore,  entitled  to 
rely  upon  his  plea  of  self-defense  in  the  cir- 
cumstances immediately  attending  the  homi- 
cide. The  defendant's  counsel  objected  to 
that  line  of  argument  on  the  ground  that 
the  provocation  was  too  remote;  the  circuit 
judge  heard  argument  upon  the  objection, 
and  in  the  presence  of  the  jury  overruled  the 
objection. 

The  appellant  contends  that  the  overrul- 
ing of  the  objection  amounted  to  an  approval 
of  the  position  taken  by  the  solicitor,  and, 
having  been  made  after  argument,  in  the 
presence  of  the  jury,  had  quite  the  effect  of 
a  distinct  charge  to  the  jury  upon  that  point. 
I  do  not  think  so,  necessarily.  The  ruling 
of  the  circuit  judge  is  not  given,  and  pos- 
sibly the  ground  taken  by  him  for  overruling 
the  objection  was  that  it  involved  the  ded- 
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8km  bj  blm  of  a  qnestton  of  fact;  "that  the 
proYOcation  was  too  remote,**  which  would 
hare  beea  correct  If  the  objection  had 
been  based  upon  the  entire  absence  of  any 
oTldence  to  connect  the  circulation  of  the 
report  in  an  intentional  way  on  the  part  of 
the  defendant  with  the  actual  altercation, 
I  think  the  objection  would  have  been  timely. 

In  my  opinion,  there  was  not  a  particle 
of  testimony  tending  to  show,  either  before 
the  altercation  or  at  the  time  of  its'  occur- 
rence, that  the  watermelon  episode  had  any 
such  causative  force  in  precipitating  the  dif* 
Acuity  as  would  debar  the  defendant  of  his 
plea  of  self-defense;  and  that  the  injection 
of  the  principle  of  "provoking  the  difficulty" 
into  the  case  was  entirely  irrelevant,  and 
seriously  prejudiced  the  rights  of  the  defend- 
ant That  it  was  causative  in  a  sense,  there 
can  be  little  doubt;  it  was  what  made  the 
young  man  mad,  what  made  him  begin  the 
difficulty  with  the  defendant,  after  the  lat- 
ter had  turned  to  leave  the  gathering  which 
he  had  approached  in  perfect  good  humor; 
but  there  is  absolutely  nothing  to  show  that 
the  defendant  said  or  did  anything  prior 
thereto,  or  at  the  time,  that  was  Intended,  or 
even  calculated,  to  provoke  the  deceased  to 
attack  him. 

Reviewing  his  conduct  prior  to  the  day 
of  the  encounter,  all  that  we  find  is  that  his 
property  had  been  stolen  and  that  he  laid 
the  theft  upon  the  deceased  by  circulating  a 
report  to  that  effect.  Surely  a  man  whose 
property  has  been  stolen  has  the  right  to 
express  his  suspicion,  or  his  conviction,  as 
to  the  identity  of  the  thief,  without  being 
charged  with  the  intention  of  provoking  the 
thief  to  attack  him,  and  thus,  under  a  de- 
ceptive plea  of  self-defense,  afford  him  an 
opportunity  of  killing  him.  If  the  suspicions 
be  well  grounded,  he  certainly  has  the  right 
to  egress  them;  if  they  be  groundless,  the 
sneak  is  not  expecting,  certainly  not  in- 
tending, an  attack. 

In  the  immediate  circumstances  of  the  al- 
tercation, the  defendant  is  not  shown  to  have 
been  in  any  way  the  aggressor;  the  de- 
ceased was  angered  by  the  report,  and  called 
upon  the  defendant  fbr  a  repudiation  of  it 
If  the  defendant  had  made  the  accusation, 
and  believed  it  to  be  true,  he  was  not  called 
upon,  in  order  to  avoid  an  Imminent  attack 
by  Shelton,  to  deny  or  recant  his  accusations; 
and  I  do  not  think  that  under  such  circum- 
stances his  refusal  to  deny,  and  his  reaffirma- 
tion of  the  charge,  Is  any  evidence  of  such 
provocation  of  the  difficulty'  as  should  rob 
him  of  his  right  to  defend  himself  from  a 
murderous  attack. 

I  think  that  the  Rowell  Case,  75  S.  G.  4{K4, 
06  S.  E.  23,  has  been  given  a  much  wider 
application  than  it  warrants,  though  perhaps 
justified  by  the  apparently  unlimited  declara- 
tion of  the  law  contained  In  that  decision. 


As  that  decision  has  been  construed  and  ap* 

plied,  there  is  little  difference  between  it  and 
the  charge  of  the  circuit  judge  which  It  re- 
versed. 

I  do  not  subscribe  to  the  law  that  any 
opprobrious  epithet  calculated  to  provoke  a 
personal  encounter,  regardless  of  the  inten- 
tion of  the  party  applying  it,  will  rob  him 
of  the  right  to  defend  him'self  against  a 
murderous  attack.  The  circulation  of  the 
most  outrageous,  mendacious,  and  slander- 
ous reports  against  another,  will  not  justify 
such  other  in  murderously  assaulting  the 
slanderer  in  resentment  Such  an  assault, 
resulting  fatally,  would  constitute  murder. 
Against  It  the  slanderer  would  be  permitted 
to  defend  himself,  to  the  extent  of  slaying,  if 
necessary,  even  though  it  should  appear  that 
the  slander  was  the  provocation  of  the  at- 
tack. It  would  be  illogical  in  the  extreme 
to  hold  that  one  could  not  defend  himself 
against  an  attack  which,  resulting  in  his 
own  death,  would  constitute  murder  in  his 
assailant 

Even  where  the  Insult  is  applied  in  the  im- 
mediate circumstances  of  the  affray,  a  sim- 
ilar glaring  inconsistency  appears,  which, 
to  my  mind,  demands  a  restricted  application 
of  the  doctrine  of  "provoking  the  difficulty'* 
as  declared  in  the  Rowell  Case.  "No  words, 
however  opprobrious,  will  justify  an  as- 
sault," is  a  doctrine  as  to  which  there  can 
be  no  dispute.  If,  therefore,  the  insulted 
party  should  resent  the  Insult  by  slaylnjr 
the  other,  it  would  be  murder  in  him.  His 
attack  would  be  a  murderous  attack;  and 
to  hold  that  by  the  simple  application  of  an 
opprobrious  epithet,  reasonably  calculated  to 
provoke  a  personal  encounteri  the  party  can- 
not defend  himself  against  an  attack  whidi, 
resulting  in  his  own  death,  would  be  murder 
in  the  assailant  strikes  me  as  illogical  to 
a  degree. 

A  modified,  and  perfectly  reasonable  and 
consistent  statement  of  the  principle,  in  my 
opinion,  is  this: 

"If  ft  is  an  assault  or  the  menace  of  one 
by  an  overt  act,  or  the  provocation  of  a  difficul- 
ty with  intent  to  iuflict  death  or  great  bodily 
harm  in  the  event  it  is  resisted,  made  of  malice, 
to  bring  about  that  result  and  enable  the  pro- 
voking party  to  wreak  his  vengeance  on  the  as- 
sailant that  is  an  'aggression'  or  'fault'  and  m 
'provoking  of  the  difficulty,'  within  the  legal 
sense  and  meaning  of  the  terms.  If  the  'com- 
bat is  provoked,'  or  'the  occasion  to  kill  is  pro- 
duced,' •  ♦  ♦  on  this  account  with  this  in- 
tent, and  for  this  purpose,  the  defendant  can- 
not reply  upon  the  plea  of  self-defense." 
Foutch  V.  State,  06  Tenn.  711,  84  a  W.  423,  45 
li.  R.  A.  687. 

This  is  exactly  in  line  with  the  charge  of 
Judge  Watts  (now  Associate  Justice)  in  tLe 
case  of  State  v.  Cobb,  65  S.  a  824,  48  8.  B. 
1 654,  05  Am.  St  Rep.  801: 
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"If  a  man  makes  preparation  •  *  *  that 
way  to  go  and  raise  a  row  with  the  other,  with 
t\e  intention  of  killing  the  other  if  the  other 
resents  the  insult  or  strikes  him,  and  he  kills 
him,  that  is  murder." 

In  State  y.  Summer,  55  S.  G.  82,  82  S.  B. 
771,  74  Am.  St  Hep.  707,  the  circuit  Judge 
had  charged  the  Jury: 

*'  The  law  would  say  you  cannot  place  your 
enemy,  antagonist,  or  fellow-heing,  can't  sur- 
round him,  with  such  circumstances  which  you 
know  he  would  resent,  and  then  mention  it  to 
him,  bring  it  up  to  him  to  make  him  fight,  just 
to  get  to  kill  him  under  circumstances  which 
might  appear  to  be  sudden  and  unexpected;  the 
law  says  that  you  cannot  do  that.'  ♦  •  • 
If  although  the  fight  might  be  sudden,  yet  if  it 
appears  there  was  a  predetermination  on  the 
part  of  the  slayer  to  bring  it  about,  then  if  he 
kills,  it  is  murder  and  not  manslaughter." 


This  court  declared  "the  language  of  the 
charge  set  forth  sound,  wholesom'e  law." 

In  State  v.  Gibbs,  113  S.  C.  256,  102  S.  E. 
333,  this  court  held  that  prior  difficulties  be- 
tween the  parties  (without  reference  to  who 
was  at  fault  In  those  difficulties)  did  not 
deprive  the  defendant  of  the  right  of  self- 
defense.  The  court  must  have  had  in  mind 
difficulties  In  which  the  defendant  was  at 
fault,  for  if  he  was  not,  the  matter  was  not 
worthy  of  consideration  and  would  not  have 
been  suggested.  If  this  be  true  in  reference 
to  difficulties  in  which  the  defendant  was  at 
fault,  it  is  an  easy  step  to  the  circulation 
of  reports  as  to  which  he  may  have  been  ^- 
tlrely  correct  Certainly  a  prior  difficulty  in 
whidi  the  defendant  was  at  fault  is  more 
calculated  to  provoke  a  second  difficulty  than 
the  circulation  of  a  report  in  which  he  was 
not  at  fault  Is  to  provoke  an  initial  difficulty. 

The  beauty,  to  my  mind,  of  this  modified 
doctrine,  is  its  absolute  consistency  from  the 
standpoint  of  the  result  to  either  party.  If 
tiie  Insulting  party,  under  the  supposed  con- 
ditions, should  slay  the  other,  he  would  be 
guilty  of  murder;  If  the  Insulted  party 
should  slay  him,  he  would  not  be  met  with 
the  rule  that  no  words  will  Justify  an  as- 
sault, for  he  would  be  resisting  a  murderous 
assault;  he  would  not  be  simply  resenting 
an  insult  by  words,  but  would  be  defending 
himself  against  an  attack  which,  if  consum- 
mated fatally,  would  be  murder  Ih  the  other. 

"One  who  insults  another  by  opprobrious 
words  may  be  bound  to  anticipate  that  the  per- 
son insulted  will  resent  the  insult  to  the  extent 
the  law  allows,  but  he  is  not  bound  to  an- 
ticipate that  the  latter  will  go  to  the  extent 
of  attempting  to  take  his  life;  and  if  such  an 
attack  is  made,  upon  no  greater  provocation 
than  this,  and  the  person  thus  assaulted  kills  his 
assailant,  under  a  reasonable  belief  that  it  is 
necessary  to  do  so  in  order  to  save  his  own  life, 
it  is  not  murder  nor  manslaughter.  If,  how- 
ever, a  person  provokes  an  assault  by  tiie  use 
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of  gross  insults  and  obloquy,  with  the  hope  and 
intent  that  the  words  will  cause  the  deceased  to 
make  an  assault  uppn  him^  he  cannot  plead  self- 
defense  in  Justification  of  the  kiUmg."  24  A.  ft 
B.  268.  ' 

*'And  it  may  be  stated  generally  that  any  act 
in  violation  of  law,  and  reasonably  calculated 
to  produce  the  occasion  for  a  killing,  amounts 
to  bringing  on  the  difficulty,  and  bars  the  right 
of  the  actor  to  plead  self-defense."  Wharton 
on  Horn.  (8d  Ed.)  §  323. 

**The  plea  of  justification  in  self-defense  can- 
not avail  in  any  case  where  it  appears  that  the 
difficulty  was  sought  for  and  induced  by  the  act 
of  the  [defendant]  in  order  to  afford  him  a 
pretence  for  wreaking  his  malice."  State  v. 
Starr,  3S  Mo.  270;  State  v.  Parker,  96  Mo.  882, 
9  S.  W.  728. 

*'To  bar  a  person's  right  to  use  a  deadly 
weapon  in  self-defense,  he  must  have  been  the 
originator  of  the  difficulty,  must  have  entered  it 
armed,  and  must  have  brought  it  on  intending, 
if  necessary,  to  use  his  weapon  to  overcome  his 
adversary."  Hunt  v.  State,  72  Miss.  413,  16 
South.  753. 

"Where  a  person  provokes  an  assault  upon 
himself,  for  the  purpose  of  securing  a  pretext 
for  killing  his  assailant,  the  assault  wiU  fur- 
nish no  excuse  for  the  killing."  State  v.  Cross, 
68  Iowa,  180,  26  N.  W.  62. 

"Where,  on  the  trial  of  an  indictment  for 
murder,  the  fact  of  killing  with  a  deadly  weapon 
was  established,  a  charge  to  the  jury  that,  if 
they  believed  that  the  defendant  sought  a  quar- 
rel with  the  deceased  in  order  that  he  might 
take  advantage  of  it  to  kill  him,  then  no  danger 
to  himself,  thus  brought  on,  would  excuse  the 
killing,  was  held  correct."  Murphy  v.  State, 
87  Ala.  142. 

"Although  the  slayer  provoked  the  combat  or 
produced  the  occasion,  yet,  if  it  was  done  with- 
out any  felonious  intent,  the  party  may  avail 
himself  of  the  plea  of  self-defense."  Hash  v. 
Commonwealth,  88  Va.  172,  13  S.  B.  398. 

"One  who  provoked  an  assault  by  the  use  of 
gross  insult  and  obloquy,  with  the  belief  and 
intention  that  the  words  would  cause  deceased 
to  make  the  assault,  cannot  plead  self-defense." 
Hays  V.  Territory,  7  Okl.  15,  54  Pac.  300. 

"If  he  provokes  or  begins  the  difficulty  with 
the  purpose  of  taking  advantage  of  the  deceased 
and  taking  his  life,  or  doing  him  great  bodily 
harm,  then  he  caimot  justify  the  killing  on  the 
ground  of  self-defense,  however  imminent  the 
peril  became,  and  the  killing  is  murder  in  the 
first  degree."  St.ite  v.  Hopper,  142  Md.  478, 
44  S.  W.  272. 

"The  plea  of  justification  in  self-defense  can- 
not avail  in  any  case  where  it  appears  that  the 
difficulty  was  sought  for  and  induced  by  the  act 
of  the  [defendant]  in  order  to  afford  him  a  pre- 
tense for  wreaking  his  malice.'*  State  y.  Part- 
low,  90  Mo.  608,  4  S.  W.  14,  59  Am.  Rep.  31. 

"Where  an  assault  is  brought  on  a  person 
by  his  own  procurement,  or  under  an  appear- 
ance of  hostility  which  he  himself  creates  with 
a  view  of  having  his  adversary  act  on  it,  and 
he  does  so  act  and  is  killed,  the  plea  of  self- 
defense  is  unavailing."  People  v.  Glover,  141 
Cal.  233,  74  Pac.  745;  State  v.  Sharp,  183  Mo. 
715,  82  S.  W.  134;  People  y.  Filippelli.  173  N. 
Y.  609,  66  N.  B.  402. 
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"If  one  provokes  a  difficulty  in  order  to  be 
ready  prepared  to  kill  another,  or  inflict  serious 
bodily  harm  upon  him,  he  cannot  justify  such 
killing  on  the  ground  of  self-defense,  although 
it  may  subsequently  be  necessary  for  him  to 
kill  his  adversary  in  order  to  save  his  own  life." 
Young  v.  State,  53  Tex.  Gr.  B.  416,  110  S.  W. 
445,  126  Am.  St  Bep.  792. 


To  hold  that  the  circulation  of  a  report  ac- 
cusing another  of  larceny,  would  without  re- 
gard to  its  truth  or  falsity,  constitute  a  prov- 
ocation of  the  difficulty,  would  result  in 
this:  Any  person  whose  property  has  been 
stolen  would  ^ve  expression  to  his  suspicions 
or  conviction  as  to  the  identity  of  the  thief, 
at  the  risk  of  being  called  to  account  for  his 
words,  and  upon  attack  therefor,  of  being  de- 
prived of  the  right  to  defend  himself  from  a 
murderous  attack.  In  other  words,  he  who 
has  given  expression  to  such  conviction,  un- 
der the  law  as  thus  expounded,  subjects  him- 
self, without  hope  of  reprieve,  to  capital  pun- 
ishment at  the  hands  of  the  thief.  The  fact 
that  the  thief  may  be  executed  will  be  small 
consolation  to  him.  If  the  facts  would  Jus- 
tify the  report,  the  law  makes  it  the  duty  of 
the  Injured  party  to  cry  aloud;  it  provides 
the  machinery  to  be  set  in  motion  by  him  for 
the  punishment  of  the  thief.  Even  if  the  re- 
port be  false,  It  should  be  made  to  appear 
that  it  was  circulated  for  the  purpose  or  with 
the  reasonable  expectation  of  bringing  about 
a  difficulty.  In  such  cases  the  calumny  is 
usually  the  work  of  the  skulking  coyote. 

"The  right  to  defend  one's  self  from  a  public 
horsewhipping  is  not  defeated  by  the  circula- 
tion of  slanders  about  relatives  of  the  assail- 
ant." State  V.  Bartlett,  170  Mo.  658,  71  8.  W. 
148,  59  L.  B.  A.  756. 

"Nor  is  the  right  to  defend  one's  self  against 
an  attack  by  another  defeated  by  the  circulation 
of  slander  about  relatives  of  the  assailant,  or 
by  the  publication  and  circulation  of  a  libel  con- 
cerning him."    Wharton,  |  326. 


Wharton  declares: 

"Nor  is  it  necessary  that  the  means  used 
should  have  been  such  as  were  reasonably  cal- 
culated to  provoke  a  difficulty  if  the  accused  In- 
tended to  provoke  a  difficulty,  and  used  such 
means  as  he  tl^ought  would  provoke  it,  and  they 
did  provoke  it,  it  is  all  that  is  necessary."  Sec- 
tion 323. 

I  may  say,  too,  that  the  unrestricted  appli- 
cation of  the  doctrine  announced  in  the 
Rowell  Case  ignores  the  well-recognized  dis- 
tinction between  a  perfect  and  an  imperfect 
self-defense.  The  former  appears  when  all 
of  the  well-known  elements  of  self-defense 
have  been  established;  the  latter,  when  the 
defendant  has  been  at  fault  in  bringing  on 
the  difficulty,  though  not  with  the  intention 
of  creating  the  opportunity  to  take  the 
other's  life  or  inflicting  serious  bodily  harm. 


(88  W.  Va.  361) 

HUBBARD    V.   EQUITABLE    LIFE   ASSUFt 

SOC.  OF  THE  UNITED  STATES. 

(No.  4170.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  6,  1921.) 

(Syllabus  by  the  Court.) 

I.  Appeal  and  error  ^=» 1 037— Refusal  to  re- 
mand to  rules,  for  process  on  amended  dec- 
laration not  error,  where  damages  less  than 
In  original  declaration  found. 
A  case,  after  being  remanded  from  this 
court  for  a  new  trial,  was  sent  to  rules  on 
plaintiffs  motion  and  an  amended  declaration 
filed  at  August  rules,  which  increased  the  ad 
damnum  only,  but  on  which  amended  declara- 
tion no  process  was  issued;  at  the  following 
October  term  defendant  appeared  and  moved 
to  remand  the  case  to  rules  for  process  on  the 
amended'  declaration,  which  motion  the  court 
overruled,  and  gave  the  defendant  a  rule  to 
plead,  and  thereupon  a  demurrer  to  the  amend- 
ed declaration  was  interposed,  and  a  motion 
made  to  strike  certain  items  from  the  bill  of 
particulars.  The  demurrer  was  overruled,  and 
the  motion  denied.  At  the  following  January 
term  the  issues  were  made  up  and  the  case 
tried  by  a  jury,  which  found  for  the  plaintiff 
in  an  amount  less  than  the  damages  laid  in  the 
original  declaration.  Heidi  It  was  not  reversi- 
ble error  to  refuse  the  motion  to  remand  the 
case  to  rules  for  process  on  the  amended  dec- 
laration. 


2.  Insurance  ^==>l79{/2— Other  policies  held  ad« 
missible  on  construction  of  loan  agreement  In 
policy. 

Where  a  life  insurance  policy  has  been  is- 
sued with  an  agreement  therein  to  loan  a  cer- 
tain sum  to  the  insured  at  a  fixed  rate  of  in- 
terest for  a  stipulated  time,  with  the  policy  as- 
signed to  the  insurer  as  collateral,  and  with 
the  provision  that  upon  payment  of  the  inter- 
est on  the  loan,  and  payment  of  the  premiums 
on  the  policy  as  each  becomes  due  and  paya- 
ble, then  the  borrower  has  the  option  to  con- 
tinue the  loan  from  year  to  year  until  maturity 
of  the  loan;  and  the  insurer  refuses  to  make 
such  loan  otherwise  than  upon  a  stipulation 
waiving  notice  of  intention  to  cancel  the  policy 
upon  failure  to  repay  the  loan  on  the  date  when 
due,  and  giving  the  insurer  the  right  to  apply 
the  cash  surrender  value  of  such  cancellation 
to  the  payment  of  the  loan  and  interest;  and 
the  policy  holder  will  not  agree  to  such  stipu- 
lation unless  there  is  a  clause  therein  to  the 
effect  that  he  shall  have  at  least  30  days'  no- 
tice of  intention  to  cancel  the  policy  for  de- 
fault in  payment  of  the  loan  on  the  day  when 
due,  and  litigation  arises  as  to  the  proper  con- 
struction of  the  loan  agreement  of  the  policy — 
the  policies  subsequently  issued  by  the  insurer, 
both  before  and  after  said  litigation  has  begun, 
which  define  the  conditions  upon  which  it  will 
make  loans  to  its  policy  holders,  and  which  pro- 
vide for  a  notice  of  30  days  of  intention  to  can- 
cel the  policy  upon  failure  to  pay  the  loan  when 
due,  are  admissible  in  evidence  as  tending  to 
prove  the  reasonableness  and  practicability  of 
the  policy  holder's  construction  of  the  loan 
agreement  in  the  policy  upon  which  the  suit  ia 
instituted. 


For  other  osms  see  ume  topic  and  KET-NUMBBR  la  all  Key-Numbertd  Digests  ^nd  Indexes 


W.Va.) 


HUBBARD  V.  EQUITABLE  LIFE  ASSUR.  SCO. 

(106  S.B.) 


787 


3.  Now  trial  (d=»4l  (2)— Verdict  will  not  be  dis- 
turbed  for  Improper  evidence  where  Jury  bat 
disregarded  It. 

If  immaterial  or  improper  evidence  has 
gone  to  the  jury  in  the  progress  of  the  trial, 
and  the  court  fully  instructs  the  jury  that  its 
verdict  can  be  predicated  only  on  a  theory 
which  is  sustained  by  proper,  relevant,  and  ma- 
terial evidence,  and  the  verdict  is  responsive  to 
the  court's  instructions,  and  it  is  dear  that  the 
jury  has  disregarded  the  immaterial  or  improp- 
er evidence,  the  verdict  should  not  be  disturbed 
for  that  reason* 


4.  Appeal  and  error  ^=91072  — Setting  aside 
verdict  for  Improper  evidence  which  is  not 
prejudicial  reversible  error. 

Where  improper  or  immaterial  evidence  if 
admitted  and  it  clearly  appears  from  the  whole 
case,  including  the  court's  instructions  to  the 
jury,  that  it  could  not  have  produced  a  different 
result,  and  had  it  been  excluded  the  result 
wouldf  have  been  the  same,  it  will  be  reversible 
error  to  set  aside  the  verdict  on  that  ground 
alone. 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  William  P.  Hubbard  against  the 
Equitable  Life  Assurance  Society  of  the  Unit- 
ed States.  Verdict  for  plaintiff  was  set 
aside,  a  new  trial  granted,  and  plaintiff 
brings  error.    Reversed  and  rendered. 

See,  also,  95  S.  E.  811. 

J.  Bernard  Handlan  and  G.  Alan  Garden, 
both  of  Wheeling,  for  plaintiff  in  error. 

Frank  W.  Nesbitt,  of  Wheeling,  for  de- 
fendant in  error. 


LIVELY,  J.  This  case  was  before  this 
court  on  error  in  January,  1918,  and  is  re- 
ported in  81  W.  Va.  663,  96  S.  U.  811,  4  A.  L. 
R.  886.  A  terse  statement  of  the  controver- 
sy is  there  given.  It  is  unnecessary  to  make 
a  repetition  here.  A  construction  of  the  loan 
clause  in  the  policy  was  the  main  contention 
on  the  first  trial  and  in  this  court.  The 
judgment  was  reversed  and  the  case  remand- 
ed because  of  improper  evidence  given  to  the 
jury.  This  court  decided  that  the  insured, 
upon  being  refused  a  loan,  as  provided  in 
the  loan  clause  of  the  policy,  upon  proper 
terms,  and  who  then  obtained  loans  else- 
where, upon  collateral  security  of  his  own, 
at  a  higher  rate  of  interest  than  that  set  out 
in  the  policy,  but  at  the  lowest  rate  obtain- 
able, was  entitled  to  recover  the  excess  of  the 
interest  so  paid  by  him  over  that  provided  for 
in  the  loan  clause  of  the  policy,  and  the  rea- 
sonable value  of  his  services  in  securing  the 
loan;  but  was  not  entitled  to  compensation 
for  the  use  of  his  securities,  used  as  collat- 
eral. Much  of  the  same  evidence  used  at  the 
first  trial  was  necessarily  introduced  at  the 
last  trial,  and  the  main  controversy  now 
centers  about  the  admissibility  of  the  evi- 
dence submitted  to  the  Jury  relating  to  the 
value  of  the  services  of  the  plaintiff  in  error 
in  securing  a  loan  of  $17,680  from  various 


sources,  which  sum  was  the  amount  he  was 
entitled  to  borrow  from  defendant  under 
the  loan  clause  in  the  policies,  at  5  per  cent 
for  a  period  of  years,  under  certain  condi- 
tions, with  assignment  of  the  policies  as  col- 
lateral A  verdict  of  $1,822.83  was  rendered, 
January  14,  1919,  in  favor  of  the  plaintiff, 
and,  on  motion  of  defendant,  the  court  being 
of  the  opinion  that  improper  evidence  had 
been  introduced,  set  aside  the  verdict  and 
granted  a  new  trial,  and  the  plaintiff  obtain- 
ed this  writ  of  error  and  supersedeas. 

[1]  At  the  Inception  we  are  confronted 
with  a  question  of  pleading  and  practice. 
Upon  remand  of  the  case  by  this  court,  plain- 
tiff, without  notice  to  defendant  and  in  its 
absence,  successfully  moved  the  circuit  court 
to  remand  the  case  to  rules,  and  at  August 
rules,  1918,  an  amended  declaration  was 
filed  in  the  clerk's  ofiice  on  which  no  process 
issued.  On  October  12,  1918,  defendant  ap- 
peared specially  and  moved  the  court  to 
again  remand  the  case  to  rules,  because  of 
want  of  notice,  and  want  of  process  on  the 
amended  declaration.  The  motion  was  de- 
nied and  overruled  and  exception  taken. 
The  defendant  in  error  assigns  this  ruling  of 
the  court  as  cross-error.  The  amended  dec- 
laration only  increased  the  ad  damnum.  It 
did  not  change  the  form  of  the  action  nor 
the  subject-matter  of  the  controversy,  and 
could  have  been  permitted  by  the  court  at 
bar.  We  can  see  no  injury  or  prejudice  to 
the  defendant  by  this  amendment  thus  ac- 
complished. It  was  not  taken  by  surprise. 
The  case  was  not  tried  until  January  13, 
1919,  when  the  verdict  returned  was  for  less 
than  the  amount  laid  in  the  original  dec- 
laration and  writ.  Wherein  has  the  defend- 
ant been  injured?  Dabneys  v.  Knapp,  2 
Grat.  (Va.)  354. 

The  controlling  question  in  this  record  is 
upon  the  admissibility  of  the  plaintiff's  evi- 
dence introduced  to  show  the  value  of  his 
services  in  obtaining  loans  from  sources  other 
than  the  insurance  company.  What  was  the 
value  of  his  services?  It  is  clear  that  the 
excess  interest  (1  per  cent)  which  plaintiff 
paid  on  the  amount  of  loans  to  which  he  was 
entitled,  to  wit,  $17,680,  and  which  loans  he 
obtained  from  various  sources,  amounted  to 
$595u23  at  the  time  suit  was  begun.  On  this 
sum  he  was  entitled  to  interest  at  6  per  cent 
until  the  date  of  Judgment  which  would  add 
thereto  $202.52,  making  in  all  $803.76.  The 
verdict  was  for  $1,822.43,  leaving  the  sum 
of  $1,019.08  to  be  accounted  for  as  the  value 
of  the  services  of  the  plaintiff.  Our  former 
decision  was  that  plaintiff  could  not  recover 
for  the  use  of  his  own  securities  used  by  him 
as  collateral  in  securing  the  various  loans 
from  the  banks.  Is  there  eruffldent  legal 
evidence  to  prove  that  plaintiff's  serv- 
ices, time,  and  expense  in  procuring  and 
continuing  these  various  loans  were  worth 
$1,019.08?    That  is  the  vital  question.    Wit- 
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Be88  Tucker  testified  that  the  fair  compen- 
sation of  a  person  in  obtaining  a  loan  of  $17»- 
680  on  good  collateral  security  such  as  Penn- 
sylvania Railroad  stock.  Wheeling  Steel  & 
Iron  Company  stock,  and  other  good  stock 
(all  being  the  stock  actually  pledged  by  plain- 
tiff) for  a  year  with  the  privilege  of  extend- 
ing the  loan  at  the  end  of  the  year,  for  an- 
other year,  at  the  option  of  the  borrower, 
and  at  the  end  of  the  second  year  for  an- 
other year,  and  so  on,  for  three  years  more, 
obtaining  the  amount  in  as  many  as  40  dif- 
ferent loans,  and  looking  after  12  renewals, 
requiring  2  trips  to  Washington,  Pa.,  the  en- 
tire transaction  covering  a  period  from 
March,  1011,  to  January,  1915,  would  be  5 
per  cent  of  the  loan;  and  witness  Mathison 
said  such  service  ought  to  be  worth  $700  or 
$800.  The  plaintifT  valued  such  services  at 
$1,000.  On  the  former  trial  he  estimated 
his  services,  time,  and  expenses  as  worth 
$600,  under  the  assumption  that  it  had  taken 
SO  transactions,  but  which  he  afterwards 
found  to  be  40  transactions.  In  comparing 
his  services  with  that  charged  by  brokers  for 
like  services,  under  like  conditions,  he  finds 
that  the  estimate  given  in  this  former  evi- 
dence, not  based  on  a  percentage,  was  too 
small.  The  loan  clause  in  the  policies  pro- 
vided that  after  the  policies  were  three 
years  old  the  holder  at  his  request  would 
be  loaned  certain  specified  sums  at  5  per 
cent.,  renewaUe  each  year  for  five  years,  with 
the  policies  as  ooUateral  security.  The  de- 
fendant failed  to  comply  with  this  loan  con- 
tract, and  the  plaintiff  procured  loans  else- 
where, amounting  to  $17,680,  at  6  per  cent., 
using  his  own  collateral  as  indicated  in  the 
hypothetical  questions  propounded  to  wit- 
nesses Tucker  and  Mathison.  Upon  a  cal- 
culation of  the  interest  on  the  average  of 
the  value  of  the  services  m  secui*ing  these 
loans  as  fixed  by  these  witnesses,  and  adding 
thereto  the  undisputed  sum  of  $803.75,  the 
result  will  be  a  few-  dollars  in  excess  of  the 
verdict  The  evidence  of  these  three  wit- 
nesses la  not  contradicted.  So,  if  all  of  the 
evidence  tending  to  fix  a  value  for  the  use 
of  the  collateral  owned  by  him  and  pledged 
to  secure  these  loans  be  eliminated,  there  is 
sufficient  evidence  to  sustain  the  verdict 

Instruction  No.  2,  offered  by  the  defendant 
and  given,  took  out  of  the  case  any  consider- 
ation, of  the  use  of  such  securities  as  an  item 
of  damage  to  the  plaintiff.  The  learned  trial 
judge  was  of  the  opinion  that  inasmuch  as 
evidence  had  gone  to  the  Jury,  over  the  objec- 
tion and  exception  of  the  defendant,  as  to 
what  would  be  the  value  of  services  in  pro- 
curing loans  on  the  insurance  policies,  on-  the 
terms  set  out  in  the  loan  clause,  and  for  the 
time  in  which  the  policies  had  to  run,  the 
defendant  was  prejudiced  thereby,  because 
the  plaintiff  did  not  render  such  service, 
and  the  verdict  was  set  aside  and  a  new  trial 
awarded  for  this  reason.    And  yet  instruc- 


tion No.  7  given  for  the  defendant  told  the 
jury  that  in  computing  the  value  of  plain- 
tifTs  services  in  procuring  the  loan,  the  basts 
thereof  must  be  the  value  of  his  services  in 
procuring  the  loan  on  the  collateral  actually 
used,  and  not  the  value  of  such  services  as 
he  would  have  rendered  if  he  had  procured 
the  loan  on  the  insurance  policies.  *  This  in- 
struction practically  told  the  Jury  to  disre- 
gard this  evidence  which  had  gone  in,  and 
which  the  court  after  verdict  considered  to 
be  error.  There  was  a  persistent  effort  on 
behalf  of  the  plaintin.  to  get  before  the  Jury 
evidence  on  which  it  could  base  an  item  of 
compen<«ation  to  him  for  the  use  of  his  secur- 
ities pledged  as  collateral  in  securing  these 
loans,  although  this  court  had  said  that  no 
recovery  could  oe  had  for  the  use  of  such 
collateral  securities;  and  the  court,  likewise, 
in  order  to  remove  any  impression  Y^hich 
such  attempt  might  have  had,  instructed  the 
jury  that  no  compensation  could  be  allowed 
for  the  use  of  such  securities,  in  defendant's 
instruction  No.  2. 

[3, 4]  It  is  clearly  the  duty  of  the  court  to 
instruct  the  Jury  to  disregard  evidence  im- 
properly admitted.  Moore  v.  Harper,  42  W. 
Va.  39,  24  S.  E.  633;  Alderson  v.  Miller,  15 
Grat  (Va.)  270;  Brooks  v.  Calloway,  12 
jLieigh,  466.  The  introduction  of  improper 
evidence  in  Jury  trials  frequently  occurs,  and 
the  court,  upon  perceiving  it,  will  instantly 
instruct  the  jury  to  disregard  it  A  formal 
written  instruction  would  be  as  effective. 
The  instruction  to  disregard  purges  the  error. 
A  Jury  must  be  presumed  to  possess  some 
discrimination  and  recollection.  A  close  in- 
si>ection  and  study  of  the  evidence  given  by 
witnesses  HoUoway,  Mathismi,  and  Marshall 
will  disclose  that  they  did  not  express  any 
satisfactory  opinion  on  the  value  of  services 
in  securing  a  loan  on  the  terms  set  out  in 
the  loan  dause,  with  the  policies  pledged  as 
collateral  security  therefor.  The  general 
tenor  of  their  evidence  was  to  the  effect 
that  it  would  be  difficult  to  negotiate  such 
loans  with  the  life  policies  as  collateral. 
Plaintiff's  theory  for  introducing  this  evi- 
dence is  that  it  was  for  the  purpose  of  show- 
ing that  he  did  not  use  theise  policies  in  ob- 
taining the  loans  because  of  the  ditnculty  in 
getting  the  banks  to  make  loans  thereon,  and 
the  possible  higher  rate  he  would  have  to 
pay  because  of  the  unusual  and  unsatisfac- 
tory security  offered;  and  that, he  took  the 
better,  quicker,  and  cheaper  way  of  using 
his  own  well-known  and  acceptable  stocks. 
In  this  way  he  minimised  the  damages.  It  is 
unnecessary  to  determine  whether  this  evi- 
dence was  proper  or  not,  or  on  whitt  theory, 
if  any,  its  introduction  was  Justified,  as  the 
jury  was  instructed  to  disregard  it  in  con- 
sidering their  verdict  We  are  inclined  to 
hold  that  this  evidence  was  proper  for  the 
purpose  of  showing  why  plaintiff  could  not 
pledge  the  policies.    From  this  record   we 
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cannot  see  that  defendant  was  prejudiced  by 
this  alleged  improper  eyidence.  Hall  y.  Ly- 
ons, 29  W.  Va.  410,  1  S.  E.  682. 

We  can  see  no  error  In  the  court's  action 
in  refusing  to  strike  out  that  clause  of  Local 
Manager  Sweeney's  letter  of  April  8,  1911, 
to  the  defendant,  which  letter  informed  tt 
that  plaintiff  criticized  the  loan  agi*eement 
based  on  the  policy  and  would  not  sign  it  as 
prepared,  and  which  clause  stated  that  the 
loan  agreement  '*had  been  a  great  deal  com- 
plained of  and  criticized  on  the  part  of  cer- 
tain policy  holders."  This  court  had  already 
held  that  the  loan  agreement  insisted  on  by 
the  defendant  was  a  departure  from  the 
policy  contract.  The  reasonableness  of  the 
loan  agreement  was  involved,  and  this  evi- 
dence of  complaint  from  policy  holders  only 
accentuated  what  had  been  judicially  settled, 
and  could  not  prejudice  defendant's  cas^ 
Nor  can  we  see  injury  to  the  defendant  in 
submitting  to  the  jury  excerpts  from  the  sub- 
sequent annual  reports  of  the  defendant  to 
its  policy  holders  relative  to  the  value  and 
desirability  of  its  liberal  policy  contracts. 
Defendant's  counsel  insists  that  this  evidence 
was  designated  to  secure  punitive  damages, 
on  what  hyix)thesls  we  fall  to  perceive,  but 
If  such  evidence  could,  under  any  theory,  be 
construed  to  have  that  effect,  instruction  No. 
3  given  for  the  defendant  told  the  jury  that 
punitive  damages  could  not  be  given;  and 
its  instruction  No.  1  limited  the  recovery  to 
excess  interest  paid  by  plaintiff  and  reason- 
able compensation  for  his  time,  services,  and 
ex];)enses  in  procuring  the  loans,  together 
with  interest  on  these  amounts.  We  do  not 
perceive  any  punitive  damages  in  the  verdict 

[2]  After  this  suit  was  begun  on  the  pol- 
icies Issued  in  1901,  a  policy  was  issued  on 
November  26,  1915,  to  plaintiff  which  con- 
tained a  loan  provision  similar  to  that  con- 
tended for  by  plaintiff,  to  wit,  that  upon  de- 
fault the  policy  holder  should  have  thirty 
days'  notice  before  forfeiture  was  declared. 
This  policy  was  properly  put  in  evidence  to 
prove  the  reasonableness  of  plaintiff's  con« 
tention  as  to  his  construction  of  the  1901 
policy  contract.  Tne  later  policy  admitted, 
almost  in  terms,  that  plaintiff's  construction 
of  the  contract  sued  on  was  reasonaUe  and 
practicable. 

Defendant  insists  that  the  court  erred  in 
admitting  evidence  as  to  the  value  of  plain- 
tiff's services  in  obtaining  forty  different 
loans,  when  he  testified  that  he  could  have 
borrowed  the  entire  amount  at  one  time  on 
his  name  and  first-class  collateral  used;  that 
it  was  plaintiff's  duty  to  minimize  the  dam- 
age caused  by  the  breach  In  this  way.  Plain- 
tiff during  this  time  needed  much  more 
money  than  that  provided  for  in  the  policies, 
varying  from  a  few  thousand  dollars  up  to 
J^100,000.  The  average  of  his  borrowing  dur- 
ing the  period  was  $50,000  or  $60,000.  He 
borrowed  the  money  as  his  necessities  requir- 
ed.   At  one   time  he  borrowed  the  money 


for  a  period  at  5  per  cent,  saving  the' excess 
interest  to  defendant  for  approximately 
six  months.  It  must  be  kept  in  mind 
that  defendant's  contract  was  to  loan  a 
stipulated  amount  $17,600,  to  plaintiff  at  5 
per  cent  for  one  year  with  the  option  to 
plaintiff  to  renew  at  the  end  of  the  year, 
and  to  continue  to  renew  at  his  lil^e  option 
for  five  years,  a  most  advantageous  contract 
to  plaintiff;  should  interest  rates  go  beyond 
5  per  cent,  his  contract  rate  remained,  and 
should  the  rate  become  less  than  5  per  cent 
he  could  exercise  his  option  and  discontinue 
his  loan.  It  would  be  difficult  to  obtain  that 
amount  of  money  in  a  lump  sum  under  such 
a  contract,  especially  with  the  policies  as 
collateral.  Some  of  the  brokers  say  that 
they  would  not  undertake  to  negotiate  such 
a  loan,  deeming  it  practically  impossible  to 
do  so.  We  do  not  think  that  plaintiff,  being 
required  to  go  into  banks  for  this  money  on 
short- time  loans  secured  by  his  own  collater- 
al, would  be  required  to  borrow  in  a  lump 
sum,  whether  he  then  needed  all  the  money 
or  not  in  order  to  minimize  the  defendant's 
damages.  He  was  borrowing  various  sums 
from  various  sources  during  that  time  to 
meet  his  varying  necessities,  totaling  possibly 
100  transactions.  A  person  usually  borrow.^ 
money  as  and  when  he  needs  it  The  plain- 
tiff would  not  be  required  to  depart  from 
his  usual  ordinary  and  prudent  methods  in 
order  to  minimize  defendant's  damages. 
Therefore  defendant's  instruction  No.  6, 
which  told  the  jury  that  if  they  believed  the 
plaintiff*  could  have  procured  the  ^17,680 
loan  in  one  transaction,  then  it  was  his  duty 
so  to  do,,  and  the  basis  of  his  recovery  for 
time,  service,  and  expense  should  be  com- 
puted on  the  one  transaction,  was  properly 
refused. 

It  is  insisted  that  plaintiff  is  not  entitled 
to  recover  more  than  the  excess  Interest  he 
was  compelled  to  pay.  This  contention  was 
considered  and  passed  upon  on  the  former 
writ  of  error,  and  will  not  be  considered 
again.  We  then  held  that  the  reasonable 
value  of  plaintiff's  services  in  procuring  the 
loans  else^vhere  was  a  proper  item  of  dam- 
age. Hubbard  v.  Assurance  Society,  81  W. 
Va.  663,  95  S.  E.  811,  4  A.  L.  R.  886.  Defend- 
ant's instruction  No.  5,  given,  told  the  jury 
that  plaintiff's  compensation  for  time,  labor, 
and  expense  in  obtaining  the  loans  from 
others  to  take  the  place  of  the  sum  contract- 
ed to  be  loaned  by  it  should  be  limited  to 
that  which  was  reasonably  necessary,  thus 
negativing  its  own  contention  now  made  that 
excess  interest  was  the  only  Item  of  recovery. 

Much  argument  and  citation  of  authorities 
is  contained  in  the  brief  for  plaintiff  on  the 
proposition  that  he  should  be  compensated 
for  the  use  of  his  collateral  used  to  take  the 
place  of  the  insurance  policies;  and  much 
argument  and  citation  is  found  in  the  brief 
for  plaintiff  to  sustain  its  contention  that 
plaintiff's  recovery  should  be  limited  to  .the 
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excess  Interest  paid,  and  no  account  what- 
ever taken  of  his  time,  expense,  and  services 
In  ohtahiing  the  loans.  These  respective  con- 
tentions were  decided  when  this  case  was 
formerly  hefore  this  court,  and  that  decision 
now  governs. 

As  above  stated,  the  controlling  question 
presented  by  this  record  is  the  value  of  plain- 
tiff's time,  services,  and  expenses  in  obtain- 
ing these  loans.  The  uncontradicted  testi- 
mony of  plaintiff  and  witnesses  Tucker  and 
Mathison  Is  sufficient  to  warrant  a  verdict  in 
excess  of  that  returned,  taking  into  consid- 
eration the  agreed  item  of  interest  paid. 
Even  if  the  evidence  of  the  other  brokers  on 
this  question  could  be  considered  as  improp- 
er, or  confusing  (although  the  Jury  was  prac- 
tically instructed  to  disregard  it),  and  had 
been  stricken  out,  we  fail  to  perceive  that  a 
different  verdict  could  have  been  rendered. 
Wherein  will  a  new  trial  avail  the  defend- 
ant? It  would  only  prolong  the  litigation 
and  entail  more  costs.  Taylor  v.  B.  &  O. 
Ity.  Co.,  33  W.  Va.  39,  10  S.  B.  29 ;  Insurance 
Co.  V.  Trear,  29  (irat.  (Va.)  255. 

We  reverse  the  judgment  of  the  circuit 
court  which  sets  aside  the  verdict,  reinstate 
the  same,  and  render  judgment  thereon. 

Reversed,  Judgment  here. 


(151  Qa.  849) 

O'REAR  V.  STATE.    (No.  2309.) 

(Supreme  Court  of  Georgia.    March  16,  1921.) 

(SyttahuB  hy  Ediiorial  Staff.) 

1.  Homiclfto  ^=»309(5)^Defendant  not  enti- 
tled to  inst motion  as  to  manslaugliter  whore 
evidence  tended  to  ehow  murder  or  justiflalHe 
homioido. 

In  a  homicide  case,  where  the  evidence  re- 
lied on  by  the  etate  for  a  conviction  tended  to 
show  that  accused  committed  murder,  and  the 
statement  of  the  accused  and  the  evidence  in* 
troduced  in  his  behalf  tended  to  sustain  the  de- 
fense of  justifiable  homicide,  the  law  of  volun- 
tary manslaughter  was  not  involved,  and  court 
did  not  err  in  failing  to  instruct  the  jury  in 
regard  thereto. 

2.  Criminal  law  «s>824 (3)— Evidence  held  not 
to  require  eharge  on  voluntary  manslaughter 
without  request 

In  a  hoDUcide  case,  where  defendant  was 
convicted  of  murder,  evidence  held  not  to  show 
ttiat  deceased  and  defendant  mutually  engaged 
in  a  mortal  combat,  so  as  to  require  the  judge, 
without  request,  to  give  in  charge  to  the  jury 
the  law  of  voluntary  manslaughter  as  related 
to  the  doctrine  of  mutual  combat. 

3.  Homicide  ^=:»250— Evidence  held  to  sustain 
convlotion  of  murder. 

In  a  homicide  case,  evidence  held  sufficient 
CO  sustain  a  verdict  of  murder. 

Fish,  C.  J.,  and  Atlcinson,  J.,  dissenting. 


Error   from    Superior   Court,   Taliaferro- 
County;  B.  F.  Walker,   Judge. 

Add  O'Rear  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

Neb  Dunn,  sworn  for  the  state,  testified: 

When  I  wallced  up  there  Add  was  cursing,, 
and  he  said,  '*If  you  don't  like  what  I  do  why 
don't  you  do  something?"  Add  kept  cursing 
and  calling  him  sone^  of  bitches,  and  after  a 
while  he  pulled  his  pistol  out  of  his  side  breech- 
es pocket  and  pulled  his  pistol  out  and  cocked 
it  that  way  (witness  indicating).  I  spoke  to 
him,  I  said,  "Add,  don't  do  that,  you  will  get 
in  trouble;"  he  said,  *^od  damn  you,  I  will  at- 
tend to  my  own  business."  About  that  time^ 
"bump,"  and  when  he  shot  the  second  time  I 
run.  Add  was  talking  to  Walter  all  the  time,, 
cursing  him  for  sons  of  bitches  and  everything. 
♦  •  ♦  Add  shot  two  times.  Walter  did  not 
have  nothing  in  his  hands.  Add  said  if  Walter 
did  not  like,  if  Walter  disliked  what  he  did,  why 
didn't  he  do  something.  I  didn't  hear  Walter 
say  anything  out  of  the  way  to  him.  I  ran; 
yes,  sir;  just  as  I  turned  to  run,  he  made  the- 
second  shot.  I  heard  other  shots  after 
that.    ♦    ♦    • 

Clarke  Pete,  sworn  for  the  state,  testified: 

When  I  got  down  there  I  heard  them  talking 
and  went  around  there  to  see  who  it  wasr 
and  Add  was  cursing  Walter  and  Walter  told 
him  he  didn't  come  there  for  no  fuss  and  didn't 
want  no  fuss,  and  Add  kept  on  cursing  him  and 
pulled  out  his  pistol  and  shpt,  and  I  broke 
and  run  then.  I  didn't  see  anything  in  Walter^a 
hand.  I  could  see  his  hand.  He  was  standing 
just  this  way,  leaning,  with  his  hand  down  side 
of  him.  He  didn't  make  any  movement  with 
his  hand.  I  was  looking  right  at  him.  If  he 
cursed  Add  I  didn't  hear  him.  Walter  didn't 
look  mad;  he  didn't  seem  to  be  mad.  I  was 
looking  right  at  Add  when  he  pulled  his  pistol. 
He  cursed  Walter  for  a  Ood  damn  son  of  & 
bitch  and  pulled  his  pistol  on  him.  He  shot 
Walter  with  a  pistol.  I  heard  the  firing  after 
I  left.  I  didn't  see  no  more.  After  it  was  aU 
over  I  come  back  there.  When  I  come  back 
Add  had  gone  then.  Walter  was  there  at  the 
buggy  between  the  wheels,  trying  to  get  in  the 
buggy  and  couldn't.  They  finally  got  Walter 
into  the  buggy.  I  do  not  know  what  become  of 
him.  After  the  first  shot  and  I  run  the  shoot- 
ing began  right  on,  one  shot  after  another.  1 
run  and  then  one  shot  followed  another. 

John  Alexander,  sworn  for  the  state,  tes- 
tified: 

I  did  not  see  the  shooting.  I  was  there  a 
piece  from  Felix's  wagon  shelter  when  the 
shooting  took  place.  I  was  right  at  Walter 
Jarrell,  right  at  the  buggy  shelter.  I  was  there 
when  he  walked  up.  Add  was  there  when  Wal- 
ter got  there.  Walter  walked  up  and  walked 
around  that  way,  and  I  heard  Add  say,  "Keep- 
your  God  damn  mouth  out  and  run  your  busi- 
ness," and  run  his  hand  in  here,  and  Walter 
walked  around  and  slapped  his  foot  on  the 
buggy  step.  Add  was  on  the  right  side  of  the 
buggy  and  Walter  said,  "I  have  not  said  a  word 
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to  3roa,**  and  he  said,  **!  say,  keep  yoiir  God 
damn  mouth  out;"  and  I  walked  away  and  the 
shooting  started,  and)  I  didn't  look  back  any 
more.  When  I  got  about  as  far  as  that  post 
there  away  the  shooting  had  not  started;  then 
Walter  didn't  have  a  God  Almighty's  thing  in 
his  hand;  he  had  his  hand  on  his  hip  here 
this  way.  Walter  did  not  make  any  movement 
to  go  into  his  pocket.  If  Walter  was  mad  I 
couldn't  tell  it;  he  didn't  look  that  way.  Add 
commenced  cursing  him;  yes,  sir.  I  didn't  see 
anybody  with  a  pistol  but  Add.  ♦  •  •  There 
was  more  than  one  shot;  yes,  sir.  I  did  not 
stop  to  count  the  shots.    •    •    • 

Horace  Swain,  sworn  for  the  defendant, 
testified: 

I  was  coming  from  out  of  the  woods  and 
come  by  the  end  of  the  shelter,  and  just  as  I 
got  against  the  shelter  they  shot,  and  when  I 
looked  under  the  shelter  they  both  shooting. 
I  do  not  know  who  shot  first.  They  shot  about 
the  time  I  got  there.  I  looked  under  there  and 
they  were  both  shooting,  Add  and  Walter.  I 
kept  on  going. 

Henry  Young,  sworn  for  the  defendant, 
testified: 

I  went  down  there  after  the  shooting.  I  did 
not  see  them  put  Walter  in  the  buggy;  he  was 
already  in  the  buggy  when  I  got  there.  I  saw 
some  man,  a  stranger  to  me,  trying  to  get  his 
supporter  from  around  his  leg,  and  his  leg  was 
swollen  so  it  had  got  tight.  I  told  him  to  take 
his  knife  and  cut  it  off,  and  I  took  my  knife 
and  cut  it  off,  and  when  I  cut  it  off  this  man 
reached  in  his  pocket  and  got  the  pistol.  He 
reached  in  Walter's  pocket  and  got  the  pistol. 
I  saw  him  get  the  pistol  out  of  Walter's  pock- 
et and  put  it  in  his  pocket. 

Joe  Holden,  sworn  for  the  defendant,  tes- 
tlfled: 

I  didn't  notice  when  the  first  shot  was  fired; 
I  wasn't  paying  no  attention;  I  was  right  be- 
low there.  •  •  •  When  the  first  shot  fired 
I  had  my  back  turned,  and  then  I  turned  and 
looked  up  toward  the  shelter,  and  it  look  like 
Add  was  fighting  smoke  or  dust  or  something, 
with  both  of  his  hands.  Then  I  saw  him  get 
his  gun  out  of  his  pocket  and  he  started  to 
shooting.  When  I  heard  the  first  shot  I  looked 
np  at  the  shelter.  When  the  first  shot  fired  I 
looked  and  saw  Add  fighting  smoke  out  of  his 
face.  Then  I  saw  Add  come  out  from  under 
the  shelter  and  come  out  to  the  road  and  he 
met  US.  I  did  not  see  Walter  do  any  shooting. 
I  could  see  where  he  was  after  I  looked  around. 
After  Add  shot  I  moved. 

Dyke  Walker,  sworn  for  the  defendant,  tes- 
tified: 

At  the  time  Walter  got  shot  I  was  sitting 
out  in  the  buggy  not  far  from  there.  I  heard 
the  noise;  I  wasn't  paying  them  no  attention 
until  I  heard  the  noise.  I  saw  Walter  with 
a  pistoL  I  saw  Walter  shoot  his  pistol.  Wal- 
ter shot  first;  he  shot  before  Add  shot.  When 
he  made  the  first  shot  I  saw  Add  fighting  the 
smoke  out  of  his  face,  and  I  got  out  of  the 
boggy  and  went  toward  the  shelter. 


V.  STATE  791 

8.B.) 

Arthur  Ogletree,  sworn  for  the  defendant, 
testified: 

I  should  think  about  eight  or  ten  shots  were 
fired.  I  couldn't  tell  exactly.  One  shot  fired, 
and  then  in  about  15  or  20  seconds  and  then 
the  shooting  began;  it  was  so  fast  you  couldn't 
count  it.  It  came  from  more  than  one  pistol; 
one  pistol  could  not  have  shot  that  fast. 

Defendant's  statement  was  as  follows: 

I  was  down  there  at  church  and  I  wanted  a 
drink  of  liquor  and  decided  to  go  to  the  shel- 
ter, and  I  went  up  to  the  shelter  and  got  around 
there— I  got  a  drink  from  Clarke  that  morning 
and  he  told  me  if  I  wanted  any  more  to  go  to 
the  shelter  where  Neb  was.  Neb  was  standing 
under  the  shelter  when  I  got  around  there, 
and  I  asked  him  did  he  have  anything  and  he 
said  not  as  much  as  a  pint  "I  may  can  spare 
you  a  drink,"  and  he  pulled  the  pint  bottle  from 
his  pocket.  Walter  walked  up  and  said,  "Don't 
sell  that  damn  son  of  a  bitch  a  drink."  I  said, 
'*Keep  your  mouth  out  of  my  business;"  aud 
he  said,  "Don't  yon  like  what  I  said?"  And 
I  said,  "No;  I  don't;"  and  that  time  he  come 
out  with  his  pistol.  Just  as  he  threw  it  up  1 
turned  my  head  that  way  and  the  smoke  was  all 
in  my  eyes.  I  knocked  the  smoke  out  of  my 
face,  and  when  he  made  his  next  shot  and 
when  I  got  mine  out  I  let  in  on  him. 

— Statement  by  editor. 

Alvin  G.  Golucke  and  J.  A.  Beazley,  both 
of  GrawfordvlUe,  for  plaintiff  in  error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washington, 
6a.,  R.  A.  Denny,  Atty.  Gen.,  and  Graham 
Wright,  Asst  Atty.  Gen.,  for  the  State. 

GIIiBERT,  J.  [1-3]  The  evidence  relied  on 
by  the  state  for  a  conviction  tends  to  show 
that  the  accused  committed  murder,  whereas 
the  statement  of  the  accused  and  the  evidence 
introduced  in  his  behalf  tend  to  sustain  the 
defense  of  justifiable  homicide.  The  law 
of  voluntary  manslaughter  was  not  involved. 
McBeth  V.  State,  122  Ga.  737,  50  S.  E.  931. 
The  court  did  not  err  in  failing  to  instruct 
the  jury  in  regard  thereto.  No  error  is  as- 
signed upon  any  ruling  during  the  trial,  nor 
upon  any  charge  or  any  other  omission  to 
charge  the  jury.  The  evidence  authorized 
the  verdict. 

Judgment  affirmed. 

All  the  Justices  concur,  except  FISH,  C, 
X,  and  ATKINSON,  J.,  dissentipg,  and 
GEORGE,  J^  absent 

FISH,  C.  J.,  and  ATKINSON/  J.  There 
was  evidence  which  would  have  warranted 
a  finding  that  the  defendant  and  the  de- 
ceased, Upon  a  sudden  quarrel,  each  being 
armed  with  a  deadly  weapon,  mutually  en- 
gaged in  a  mortal  combat,  each  using  his 
weapon  and  int^idlng  to  kill  the  other  there- 
with. Under  such  circumstances  it  was  the 
duty  of  the  judge,  without  request,  to  give 
in  charge  to  the  jury  the  law  of  voluntary 
manslaughter  as  related  to  the  doctrine  of 
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'^ntnal  combat,**  and  the  omission  to  do 
so  was  cause  for  new  trial;  the  accused 
having  been  convicted  of  murder.  Waller  v. 
State,  100  Ga.  320,  28  S.  E.  77;  Butt  ▼. 
State,  160  Ga.  802, 103  S.  E.  466b 


(151  Ga.  371) 

DEAN   V.  STATE.    (No.  2177.) 

(Supreme  Court  of  Georgia.    April  IB,  1921.) 

(8yllaJ)u$  ly  the  Court.) 

i.  Nuisance  «=»77--Publio  nulsanoe  will  be 
enjoined  at  Instance  of  state,  though  consti- 
tutino  a  crime. 

A  court  of  equity  wiU  not  enjoin  the  com- 
mission of  crime  generally;  but  it  has  juris- 
diction, at  will»  in  a  proper  case,  at  the  instance 
of  the  state,  restrain  an  existing  or  threatened 
public  nuisance,  though  the  offender  is  amen- 
able to  the  criminal  laws  of  the  state. 

2.  Inluttction  ^=» 1 02— Nuisance  ^=»77--Crlm- 
inality  neither  gives  nor  ousts  Jurisdiction; 
treatment  of  diseases  by  chiropractor  not 
enjoined  merely  because  contrary  to  penal 
statute. 

That  the  act  of  which  abatement  by  in- 
junctive process  is  sought  is  made  penal  by 
statute  neither  gives  nor  ousts  jurisdiction  in 
chancery.  Accordingly  injunction  will  not  lie 
at  the  instance  of  the  state*  to  restrain  one 
from  engaging  in  the  practice  of  treating  per- 
sons according  to  the  chiropratrtlc  method 
merely  because  such  person  is  amenable  to  the 
criminal  laws  of  the  state,  in  that  he  has  not 
taken  the  prescribed  examination  and  obtained 
a  license  from  the  state  board  of  medical  ex- 
aminers, required  of  practitioners  of  medicine. 

(Additional  Syttahua  hy  Editorial  Btaff.) 

3.  Nuisance  €=^72— One  damaged  by  publio 
nulsauice  has  right  of  action. 

Under  Civ.  Code  1010,  {  4485,  providing 
that  any  abuse  of,  or  damage  to,  the  personal 
property  of  another  unlawfully  is  a  trespass 
for  which  damages  may  be  recovered,  a  private 
citizen  caused  special  damage  by  a  public  nui- 
.sance  has  a  right  of  action  therefor. 

4.  Nuisance  ^s>59— "Publio  nuisance"  defined. 

A  nuisance  may  be  public^  though  it  does 
not  cause  hurt,  inconvenience,  or  injury  to  all 
of  the  public,  if  it  injures  those  of  the  public 
who  may  come  in  contact  with  it. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
or  Common  Nuisance.] 

Error  from  Superior  Court,  Colquitt 
County;   W.  B.  Gliomas,  Judge. 

Suit  by  the  State  against  C.  L.  Dean. 
Judgment  granting  an  interlocutory  Injunc- 
tion, and  defendant  brings  error.    Reversed. 

Upon  the  information  of  the  commissioner 
of  health  of  C(rilqultt  county,  the  solicitor 
general  of  the  Southern  circuit,  in  the  name 
of  the  state,,  brought  an  equitable  action  in 


the  superior  court  of  that  county  against 
Clay  L.  Dean.  The  petition  alleges  that  the 
defendant  is  a  chiropractor;  that  he  visits 
the  homes  of  the  people  In  the  community 
and  county  for  the  purpose  of  treating  dis- 
eases, and  maintains  an  office  and  plac^  of 
business  in  the  city  of  Moultrie,  said  county, 
where  he  treats  diseases;  that  he  lacks  the 
necessary  skill  and  training  to  combat  the 
spread  and  growth  of  communicable  diseas- 
es, and  is  maintaining  a  public  nuisance  in 
the  practice  of  his  profession.  In  that,  with- 
out having  obtained  a  license  to  practice 
medicine  from  the  state  board  of  medical 
examiners  as  required  by  statute,  he  en- 
gages in  the  practice  of  his  profession  in 
said  county.  The  petition  generally  charges 
the  defendant  with  misdeeds  and  with  mal- 
practice, to  the  injury  of  his  patients  and  to 
the  injury  of  the  good  morals  and  health  of 
the  public  at  large.  The  prayer  is  that  he 
be  restrained  and  enjoined  from  "treating 
any  person  or  persons  or  prescribing  or  di- 
recting any  method  of  treatment,  or  in  any 
other  manner  violating  the  laws  of  said 
state  regulating  the  practice  of  medicine.'* 
The  defendant's  answer  admits  that  he  is  a 
chiropractor,  as  alleged  in  the  petition;  that 
he  is  engaged  in  the  practice  of  his  profes- 
sion for  compensation,  and  that  he  has  not 
taken  the  prescribed  examination  and  ob- 
tained a  license  from  the  state  board  of 
medical  examiners,  as  required  of  practi- 
tioners of  medicine.  All  other  allegations  of 
fact  are  expressly  denied.  He  contends  that 
he  does  not  practice  medicine;  that  he  nei- 
ther prescribes  nor  administers  drugs  or 
medicines  in  the  treatment  of  disease;  that 
he  is  not  required,  as  a  chiropractor,  to  take 
the  examination  and  to  obtain  a  license  from 
the  state  board  of  medical  examiners,  as  pro- 
vided by  the  act  approved  August  18,  1913 
(Acts  1913,  p.  101),  and  the  several  acts 
amendatory  thereof;  and  that,  if  any  of  the 
statutes  of  this  state  require  him,  as  a  chir- 
opractor, to  take  the  prescribed  examination 
and  to  obtain  a  license  from  the  state  board 
of  medical  examiners,  required  of  practi- 
tioners of  medicine,  such  statutes  are  uncon- 
stitutional, for  reasons  stated.  Ui>on  the 
hearing  for  interlocutory  injunction  the 
chancellor  passed  an  order  enjoining  the  de' 
fendant  as  prayed.  To  this  order  the  de- 
fendant excepted. 

Shipp  &  Kline,  of  Moultrie,  for  plaintiff  in 
error. 

C.  E.  Hay,  Sol.  Gen.,  of  Thomasville, 
Dowling  &  Askew,  of  Moultrie,  and  Johnson 
&  Scott,  of  Atlanta,  for  the  State. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  The  chancellor  did  not  pass  upon 
any  issue  of  fact  raised  by  the  pleadings. 
He  based  his  order  enjoining  the  plaintiff  in 
error  from  practicing  his  profession   as  a 
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chiropractor  expressly  upon  tbe  ground  that 
the  act  of  the  General  Assembly  approved 
August  18,  1913  (Acts  1913,  p.  101),  and  the 
several  acts  amendatory  thereof,  were  valid 
statutes  of  this  state  and  applicable  to  the 
plaintiff  in  error,  and  that  the  practice  of 
his  profession  by  the  plaintiff  in  error  with- 
out having  complied  with  the  provisions  of 
the  statutes  aforesaid  constituted  a  viola- 
tion of  the  criminal  law  of  the  state.  Since 
the  chancellor  did  not  exercise  his  discretion 
upon  the  disputed  issues  of  fact  involved, 
the  evidence  introduced  at  the  interlocutory 
hearing  becomes  unimportant. 

[2]  For  the  purposes  of  this  case,  and  for 
the  purposes  of  this  case  only,  the  validity 
of  the  statutes  involved,  as  construed  and 
applied  by  the  chancellor,  will  be  conceded. 
Section  6  of  the  act  approved  August  18, 
1913  (Acts  1913,  pp.  101,  103),  declares  that  It 
shall  be  unlawful  for  any  person  to  practice 
medicine  in  this  state  without  having  first 
taken  the  prescribed  examination  and  ob- 
tained a  license  from  the  state  board  of 
medical  examiners  authorizing  him  so  to  da 
Section  16  of  the  act  declares  that  any  per- 
son practicing  medicine  in  this  state  with- 
out complying  with  the  provisions  of  the  act 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  as  pre- 
scribed in  section  1066  of  the  Penal  Code  of 
1910.  Neither  the  act  approved  August  18, 
1913,  nor  any  of  the  acts  amendatory  there- 
of, declares  one  who  engages  in  the  practice 
of  medicine  in  this  state  without  having  first 
taken  the  prescribed  examination  and  ob- 
tained^ a  license  from  the  state  board  of 
medical  examiners  to  be  a  public  or  common 
ifuisance.  None  of  the  medical  acts  of  this 
state  undertake  to  extend  the  jurisdiction  of 
equity  over  nuisances  or  to  enlarge  the  cate- 
gory of  public  nuisances.  The  unlawful 
practice  of  medicine  in  this  state  is  simply 
declared  to  be  a  misdemeanor.  The  ques- 
tion .is,  therefore,  whether  equity,  at  the  in- 
stance of  the  state,  will  enjoin  as  a  common 
nuisance  one  who  is  engaged  in  the  practice 
of  medicine  (conceding  that  the  plaintiff  in 
error  is  engaged  in  the  practice  of  medicine) 
who  has  not  taken  the  prescribed  examina- 
tion and  obtained  a  license  from  the  state 
board  of  medical  examiners  authorizing  him 
to  engage  in  the  practice  of  medicine  in  this 
state.  The  question  may  be  stated  as  fol- 
lows: Will  equity,  at  the  instance  of  the 
state,  enjoin  a  person  from  practicing  the 
profession  of  medicine  simply  because  such 
person  has  failed  to  take  the  prescribed  ex- 
amination and  to  obtain  a  license  from  the 
state  board  of  medical  examiners  authoriz- 
ing him  so  to  do,  in  violation  of  the  penal 
laws  of  the  state?  To  state  the  question  is 
to  answer  It.  The  chancellor  did  not  find 
that  the  practice  of  plaintiff  in  error's  pro- 
fession worked  hurt,  inconvenience,  or  dam- 
age to  any  t>articular  person  or  to  the  public 
or  to  any  particular  part  of  the  public.    If 


the  plaintiff  in  error  had  obtained  tbe  li- 
cense required  of  practitioners  of  medicine, 
the  same  acts  and  conduct  complained  of  in 
the  petition,  so  far  as  determined  by  the 
chancellor,  would  have  been  legal  and  would 
have  worked  no  hurt,  inconvenience,  or  dam- 
age to  any  particular  person,  to  the  public 
at  large,  or  to  any  part  of  the  public.  It  is 
settled  law  that  a  private  nuisance  may  in- 
jure either  person  or  property  or  both,  and 
in  either  case  a  right  of  action  accrues  to 
the  person  injured.    Civil  Code  1910,  {  4456. 

[3]  It  is  also  settled  law  that,  if  a  public 
nuisance  causes  special  damage  to  a  private 
citizen,  he  has  a  right  of  action  therefor. 
Civil  Code  1910,  §  4485;  Holman  v.  Athens 
Empire  Laundry  Co.,  149  Ga.  345,  349,  100 
S.  EX  207,  6  A.  L.  R.  1564,  and  cases  there 
cited.  It  is  also  settled  in  this  state  that  as 
a  general  rule  a  public  nuisance  gives  no 
right  of  action  to  any  individual,  but  must 
be  abated  by  process  instituted  in  the  name 
of  the  State.    Civil  Code  1910,  {  4454. 

[1]  If  a  criminal  act  affect  the  whole  com- 
munity, or  a  part  of  the  community  neces- 
sarily brought  in  contact  therewith,  the  act 
may  be  abated  by  process  in  tbe  name  of  the 
state  as  a  public  nuisance,  although  crimi- 
nal. Walker  v.  McNeUy,  121  Ga.  114,  48  S. 
E.  718.  Where  an  act,  though  made  penal 
by  statute,  is  perse  a  public  nuisance,  it  may 
generally  be  abated  by  injunction  on  petition 
brought  in  the  name  of  the  state.  Brindle 
V.  CopeUnd,  145  Ga.  398,  89  S.  E.  332. 
While  "equity  has  no  jurisdiction,  upon  the 
petition  of  individuals,  to  interfere  in  mat- 
ters merely  criminal,  or  to  enjoin  any  one 
from  the  commission  of  a  crime,  when  it 
does  not  appear  that  the  act  complained  of 
affected  any  property  rights  of  the**  individ- 
uals (O'Brien  v.  Harris,  105  Ga.  732,  31  S.  E. 
746),  equity  has  jurisdiction,  in  a  pr<^)er 
case,  to  enjoin  a  public  nuisance  upon  in- 
formation filed  by  the  solicitor  general.  Un- 
der Civil  Code  1910,  |  4454: 

"Nuisances  are  either  public  or  private.  A 
public  nuisance  is  one  which  damages  all  per- 
sons who  come  within  the  sphere  of  its  oper- 
ation, though  it  may  vary  in  its  effects  on  in- 
dividuals." 

[4]  It  may  also  be  said  that  a  nuisance  is 
either  public  or  private  or  mixed.  It  may 
likewise  be  said  that  a  public  nuisance  is 
one  which  causes  hurt,  inconvenience,  or 
damage  to  the  public  generally,  or  such  part 
of  the  public  as  necessarily  come  in  contact 
with  it  It  is  obvious  that  a  nuisance  may 
be  public  though  it  does  not  necessarily  con- 
sist in  any  act  or  thing  which  does  in  fact 
cause  hurt,  inconvenience,  or  injury  to  all  of 
the  public;  generally  it  is  sufficient  if  it  in- 
jures those  of  the  public  who  may  come  in 
contact  with  it  These  general  principles 
may  be  subject  to  certain  limitations,  but 
it  is  unnecessary  to  notice  the  limitations 
here.    Before  the  first  medical  act  of  Geor- 
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gla  (Ga.  Laws  1880-61,  p.  172)  It  was  not  Il- 
legal to  practice  medldiie  as  sucli  in  Georgia 
without  ezaminatioiL-  and  without  license. 
The  treatment  of  diseases  according  to  the 
chiropractic  method  cannot  be  classed  as  a 
common  or  public  nuisance.  It  Is  not  per  se 
a  nuisance.  The  chancellor  has  refused  to 
find  in  this  case  (even  if  it  be  conceded  that 
he  was  authorized  so  to  find)  that  the  treat- 
ment of  persons  according  to  the  chiroprac- 
tic method,  as  practiced  by  plaintiff  in  error, 
was  harmful  to  his  patients,  or  to  any  part 
of  the  public,  or  to  the  public  generally  as 
noted  above.  The  mere  fact  that  the  plain- 
tiff in  error  in  practicing  his  profession 
without  a  license  may  be  guilty  of  a  misde- 
meanor will  not  authorize  a  court  of  equity 
to  enjoin  him  from  practicing  Ills  profession. 
If  the  medical  acts  of  this  state  are  applica- 
ble to  the  plaintiff  in  error,  he  is  amenable 
to  criminal  prosecution.  Unless  the  Legis- 
lature sees  fit  to  extend  the  Jurisdiction  of 
equity  or  to  enlarge  the  category  of  public 
nuisances  (conceding  the  power  of  the  Legis- 
lature so  to  do),  equity  will  not  enjoin  the 
plaintiff  in  error  from  practicing  his  profes- 
sion simply  because  in  so  doing  he  is  violat- 
ing the  penal  laws  of  the  state  (conceding 
the  validity  of  the  medical  acts,  as  construed 
and  applied  by  the  chanceUor). 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKINSON, 
J.,  disqualified. 


(151  Oa.  823) 

HOLY    TRINITY    GREEK    ORTHODOX 
CHURCH  OF  AUGUSTA  v.  BRANS- 
FORD.     (No.  2143.) 

(Supreme  Ck>urt  of  Georgia.    March  16,  1021.) 

(8ylla1)U$  5y  Editorial  Stalf,) 

Remainders  ^=»  10— Beneficiary  of  life  Interest 
In  realty  and  sole  heir  of  grantor  held  enti- 
tled to  tpeolflc  performance  of  contraot  to 
purchase,  where  her  children,  the  remainder- 
men, were  all  dead. 

Benefidarj  of  trust  in  land  for  and  during 
her  natural  life,  and  after  her  death  in  further 
trust  for  the  use  and  benefit  of  any  child  or 
children  living  at  her  death  during  their  minor- 
ity, to  go  to  such  cliild  or  children  when  they 
reached  majority,  or,  if  they  died  prior  there- 
to, remainder  to  go  to  the  estate  of  the  grantor, 
who  was  the  father  of  the  said  beneficiary,  was 
entitled  to  specific  performance  of  a  contract 
to  purchase  the  land,  entered  into  after  the 
death  of  the  grantor,  his  wife  and  all  the  chil- 
dren of  the  beneficiary  prior  to  reaching  their 
majority,  parents  dying  intestate  and  benefici- 
ary being  the  sole  heir  and  having  been  sub- 
■titnted  ae  trustee,  where  defendant  agreed  to 
be  satisfied  with  deed  tendered,  if  it  should 
pass  a  good  and  maricetable  title,  except  for 
the  legal  possibility  of  additional  issue. 


Elrror  from  Superior  Court,  Richmond 
Ck)unty ;  H.  CX  Hammond,  Judge. 

Suit  by  Mrs.  Lizzie  Baker  Bransford 
against  the  Holy  Trinity  Greelc  Orthodox 
Church  of  Augusta.  Decree  for  plaintiff^ 
and  defendant  brings  error.    AfiSrmed. 

The  defendant  entered  into  a  contract 
with  plaintiff  to  purchase  land,  the  petition, 
among  other  things,  alleging  the  making  of 
the  contract  sued  on  and  that — 

(3)  In  said  contract  of  sale  your  petitioner 
obligated  herself  to  furnish  to  said  defendant 
a  good  and  marketable  title  to  said  property, 
and  to  execute  and  deliver  a  good  and  sufficient 
deed,  with  warranty  of  title,  to  the  party  of 
the  second  part;  a  copy  of  said  agreement, 
without  the  plat,  being  hereunto  attached,  mark- 
ed Exhibit  A,  to  which  the  usual  reference  is 
prayed. 

(4)  That  in  compliance  with  said  agreement 
your  petitioner  on  the  16th  day  of  February, 
1020,  duly  executed  a  warranty  deed  to  the 
said  defendant  covering  said  tract  of  land 
described  in  said  agreement,  and  tendered  the 
same  to  said  defendant  for  acceptance,  and  re- 
quested or  demanded  the  payment  of  the  pur- 
chase price,  to  wit,  $7,500,  for  said  tract  of 
land;  a  copy  of  said  deed  so  executed  and  ten- 
dered by  your  petitioner  being  hereunto  at- 
tached, marked  Exhibit  B,  to  which  the  usual 
reference  is  prayed. 

(5)  That  upon  the  tender  of  said  deed  by 
your  petitioner  to  defendant  the  defendant  de- 
clined and  refused  to  accept  the  same,  giving 
as  a  reason  therefor  that  said  property  waa 
held  by  your  petitioner  under  the  terms  and 
conditions  of  a  trust  set  forth  in  the  deed  from 
Alfred  Baker,  your  petitioner's  father,  to  the 
said  Alfred  Baker,  as  trustee  for  your  pltition- 
er  (your  petitioner  being  named  in  said  deed  as 
Lizzie  F.  Bransford),  dated  the  25th  day  of 
May,  1888;  a  copy  of  said  deed  being  hereunto 
attached,  marked  Exhibit  G,  to  which  the  usual 
leave  of  reference  is  prayed  as  often  as  may 
be  necessary.    •    •    ♦ 

(7)  Your  petitioner  further  shows  that  un- 
der the  terms  of  said  trust  deed  said  land  was 
conveyed  to  said  Alfred  Baker,  as  trustee,  in 
trust  for  the  sole  and  separate  use,  benefit,  and 
behoof  of  Lizzie  F.  Bransford,  your  petitioner, 
daughter  of  said  Alfred  Baker,  for  and  during 
her  natural  life,  free  from  the  debts,  contracts, 
liabilities,  or  control  of  any  husband,  and  after 
her  death  in  further  trust  for  the  use  and  ben- 
efit of  any  child  or  children  living  at  her  death, 
during  their  minority.  If  she  die  leaving  no 
children  at  her  death,  or  if  they  aU  die  during 
their  minority,  then  this  trust  to  cease,  and  the 
property  hereby  conveyed,  and  all  additions 
thereto  by  gift,  grant,  devise,  purchase,  accum- 
ulation, or  otherwise,  and  all  the  trust  prop- 
erty, shall  go  by  reversion  or  remainder  to 
grantor  hereof,  the  said  Alfred  Baker.  But  if 
she  leave  child  or  children  and  any  of  her  chil- 
dren attain  majority,  and  provided  they  attain 
majority,  then  and  in  such  case,  in  further 
trust,  to  hold  said  property  and  all  additions 
thereto  until  they  attain  majority,  and  as  each 
child  attains  such  age  to  convey  said  property 
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in  fee  simple,  share  and  share  alike,  to  snch 
•child  or  children  so  attaining  majority. 

(8)  Your  petitioner  fnrther  alleges  that  at 
the  time  said  trust  deed  was  executed  she  was 
married  to  Dr.  John  F.  Bransford,  and  there- 
after there  was  bom  to  them  two  children  only, 
to  wit,  Alfred  Baker  Bransford  and  Henry  W. 
Bransford,  each  of  whom  died  before  attaining 
their  legal  majority,  to  wit,  on  August  24,  1911, 
and  shortly  after  the  death  of  her  said  two 
children  her  husband,  Dr.  John  F.  Bransford, 
departed  this  life,  and  your  petitioner  is  now  a 
widow,  without  children,  and  is  over  60  years 
<of  age,  unmarried,  and  has  attained  the  age 
where  the  possibility  of  issue  is  extinct. 

(9)  That  Alfred  Baker,  your  petitioner's  fa- 
ther, departed  this  life  intestate  on  the  16th  day 
of  June,  1896,  owing  no  debts  and  leaving  as 
his  sole  heirs  at  law  his  widow  (your  petition- 
er's mother),  Sarah  Elizabeth  Thayer  Baker, 
and  your  petitioner,  who  was  his  daughter  and 
only  child,  and  there  is  no  administration  on  his 
-estate. 

(10)  That  your  petitioner's  mother,  the  said 
Barah  Elizabeth  Thayer  Baker,  died  intestate 
on  May  16, 1899,  owing  no  debts  and  leaving  as 
her  sole  and  only  heir  at  law  your  petitioner, 
her  only  child  and  daughter,  and  there  is  no 
administration  on  her  estate. 

(11)  That  on  the  16th  day  of  January,  1897, 
following  the  death  of  your  petitioner's  father, 
Alfred  Baker,  trustee  under  said  deed,  your 
petitioner  was  duly  and  legally  appointed  sub- 
stituted trustee  in  lieu  of  said  Alfred  Baker, 
in  appropriate  proceedings  by  the  judge  of  the 
superior  court  of  said  Richmond  county,  and 
duly  qualified  by  giving  bond  as  required  in 
aaid  trust  deed,  and  continued  *  to  act  as  said 
trustee  until  after  the  death  of  her  said  two 
children  in  August,  1911.    ♦    ♦    • 

(17)  That  as  your  petitioner  has  no  other 
children  there  are  no  other  remaindermen  un- 
"der  said  deed  other  than  the  estate  of  said  Al- 
fred Baker,  which,  as  hereinbefore  stated,  now 
belongs  to  your  petitioner  as  the  sole  heir  at 
law  of  the  said  Alfred  Baker  and  his  said  wife, 
petitioner's  mother,  Sarah  Elizabeth  Thayer 
Baker. 

(18)  That  as  your  petitioner  is  a  widow,  un- 
fnarried,  over  60  years  of  age,  and  having  reach- 
ed that  age  where  the  possibility  of  issue  is 
•extinct,  she  owns  the  entire  fee-simple  interest 
in  all  of  the  property  conveyed  under  said 
trust  deed,  or  belonging  to  said  trust  estate. 

(19)  That  your  petitioner  as  such  owner  of 
«aid  property  has  the  unqualified  right,  individ- 
ually, to  seU  and  convey  said  property  by  a 
warranty  deed,  and  to  receive  and  collect  the 
purchase  price  therefor. 

(20)  That  your  petitioner,  having  duly  exe- 
<nited  a  warranty  deed  in  compliance  with  the 
terms  of  said  contract  or  agreement  of  sale,  and 
duly  tendered  the  same  to  said  defendant,  is 
entitled  to  specific  performance  of  said  con- 
tract, and  said  defendant  should  be  required  to 
accept  said  deed  and  pay  the  purchase  price  set 
forth  in  said  agreement,  to  wit,  $7,500. 

Defendant  answering  paragraph  18  of  pe- 
tition, ''denies  the  legal  conclusions  therein 
stated,  and  says  that  the  interest  of  Alfred 
Baker  as  a  contingent  reversioner  or  re- 
mainderman under  the  trust  deed  will  pass 


to  the  heirs  at  law  of  Alfred  Baker,  to  be  de- 
termined at  the  death  of  Mrs.  Bransford." 
The  agreed  statement  of  facts  was  as  fol- 
lows: 

The  parties  to  the  above -stated  cause  agree 
that  all  questions  of  law  and  of  fact  be,  and 
they  are  hereby,  submitted  to  the  judge  of 
the  superior  court  of  the  Augusta  circuit  to  de- 
termine without  the  intervention  of  a  jury. 

In  addition  to  the  facts  alleged  in  the  peti- 
tion and  admitted  in  the  answer  to  be  true,  the 
following  facts  are  agreed: 

On  December  17,  1919,  the  plaintiff.  Mrs. 
Bransford,  and  the  defendant,  the  Holy  Trinity 
Greek  Orthodox  Church,  entered  into  the  agree- 
ment set  out  in  the  petition.  The  plaintiff  duly 
tendered  the  deed  in  accordance  with  the  terms 
of  the  contract,  and  demanded  payment  there- 
for. The  deed  was  declined  for  the  reasons  al- 
leged in  paragraph  5  of  the  petition. 

All  of  the  property  covered  by  the  deed  ten- 
dered by  the  plaintiff  Is  embraced  in  the  trust 
'  estate  represented  originally  by  Alfred  Baker, 
except,  perhaps,  a  small  fraction  thereof,  which 
belongs  to  the  plaintiff  individually,  but  it  is 
admitted  that  the  deed  offered  by  the  plaintiff 
carries  with  it  this  small  fraction  if  it  legally 
carries  the  portion  which  is  owned  by  the  trust 
estate. 

It  is  admitted  that  if  Mrs.  I/izzie  B.  Brans- 
ford, the  plaintiff,  owns  the  estate  in  reversion, 
by  inheritance  from  her  father,  as  well  as  the 
life  estate  under  the  trust  deed,  that  she  has 
a  good,  marketable  titie  to  said  property,  and 
the  deed  tendered  by  her  would  pass  a  good 
and  sufiicient  title  to  the  defendant. 

When  the  trust  deed  was  executed,  the  plain- 
tiff whs  married  to  Dr.  Bransford,  and  there- 
after there  was  born  two  children  to  the  plain- 
tiff, both  of  whom  died  August  24,  1911,  dur- 
ing their  minority.  Shortly  thereafter  Dr. 
Bransford  died,  and  the  plaintiff  is  now  a  wid- 
ow, without  children,  and  is  over  60  years  of 
age.  The  possibility  of  issue  is,  so  far  as  this 
case  is  concerned,  extinct.  If  the  deed  tender- 
ed by  the  plaintiff  passes  a  good  and  marketa- 
ble titie  except  for  the  legal  possibility  of  ad- 
ditional issue  of  the  plaintiff,  the  defendant  is 
satisfied  therewith. 

Alfred  Baker,  the  father  of  the  plaintiff,  died 
intestate  June  16,  1896,  leaving  as  his  sole 
heirs  at  law  his  wife,  Mrs.  Sarah  F.  Baker, 
and  the  plaintiff,  his  daughter;  and  all  of  his 
debts  have  been  paid.  The  said  Sarah  E.  Baker 
died  intestate  May  16,  1899,  leaving  as  her 
sole  heir  at  law  the  plaintiff,  and  all  of  her 
debts  have  been  paid. 

Mrs.  Bransford  was,  after  the  death  of  Al- 
fred Baker,  appointed  trustee  in  his  place,  by 
appropriate  proceedings  in  the  superior  court 
of  Richmond  county. 

The  construction  of  the  trust  deed,  and  the 
interest  of  the  plaintiff  thereunder,  is  to  be  de- 
termined in  the  light  of  the  facts  herein  agreed 
to,  with  the  additional  facts  alleged  in  the  peti- 
tion and  admitted  by  the  defendant,  but  not  the 
conclusions  of  law,  which  the  defendant  denies 
in  its  answer. 

— Statement  by  editor. 

Wm.  H.  Fleming,  and  Alexander  &  Lee,  aU 
of  Augusta,  for  plalntlfl  in  error. 
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Callaway  ft  Howard,  of  Augusta,  fbp  de- 
fendant in  error. 

GILBERT,  J.  This  is  a  suit  for  specific 
performance  of  a  contract  for  land.  Under 
the  pleadings  and  the  agreed  statement  of 
facts,  the  court  did  not  err  in  rendering  a 
decree  in  favor  of  plaintiffs. 

Judgment  affirmed. 

All  the  Justices  concur  except  GEORGE, 
J.,  absent 

(26  Ga.  App.  U2) 

AMM0N8  V.  STATE.    (No.  12217.)       ' 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1921.) 

(Syllahiu  hy  Bditwial  Staff.) 

1.  Homloide  <&=»82— DefendaDt  liable,  though 
fatal  shot  fired  by  another  If  there  was  a 
conspiracy. 

If  a  conspiracy  existed  between  defendant, 
convicted  of  manslaughter,  and  another  to  take 
the  life  of  deceased,  and  both  shot  at  deceased 
about  the  same  time,  it  was  not  essential  to 
a  conriction  that  defendant's  shot  should  have 
been  the  fatal  one. 

2.  Homloide  ^s>340 (4)— Erroneous  dMrge  on 
murder  Is  harmless  when  verdict  Is  for  man- 
slaughter. 

An  erroneous  charge  on  the  subject  of  mur- 
der does  not  require  a  new  trial  in  a  case  where 
the  verdict  was  for  mSDslaughter. 

3.  Homloide  ^s>28 1— Submission  of  question  of 
conspiracy  held  proper. 

Where  there  was  some  eyidence  of  a  con- 
spiracy between  defendant  and  another  to  kill 
deceased,  it  was  not  error  to  submit  the  ques- 
tion of  conspiracy  to  the  jury,  accompanied  by 
appropriate  .instructions. 

Error  from  Superior  Gourt,  Rockdale  C!oun- 
ty;  John  B.  Hutcheson,  Judge. 

Americus  Ammons  was  convicted  of  man- 
slaughter, and  he  brings  error.    Affirmed. 

J.  H.  McCalla  and  G.  R.  Vaughn,  both  of 
Oonyers,  and  King  &  Johnson,  of  Covington, 
for  plaintiff  in  error. 

A.  M.  Brand,  Sol.  Gen.,  of  litbonia,  for  the* 
State. 

BROYLES,  O.  J.  [1]  1.  The  defendant  was 
charged  with  murder,  and  upon  the  trial 
there  was  some  evidence  which  would  have 
authorized  the  jury  to  find  that  a  conspiracy 
existed  between  the  defendant  and  his  half- 
brother  to  take  the  life  of  the  deceased,  and 
that  both  of  them  shot  at  the  deceased  about 
the  same  time,  and  that  one  of  them  killed 
hiin.  In  view  of  these  facts,  it  was  not  error 
for  the  court  to  refuse  to  charge: 

"In  order  to  convict  the  defendant  of  the  of- 
fense of  murder  or  voluntary  manslaughter,  it 
is  necessary  that  you  believe  beyond  all  reason- 
able doubt  that  the  defendant  now  on  trial  fired 
the  shot  that  took  away  the  life  of  the  deceased. 


And,  unless  the  evidence  so  convinces  you, 
you  would  not  be  authorised  to  convict  the  de- 
fendant either  of  murder  or  voluntary  man- 
slaughter. In  other  words,  unless  you  believe 
beyond  a  reasonable  doubt  iiiat  it  was  the  bullet 
from  the  defendant's  pistol  that  killed  the  de- 
ceased, yon  would  not  be  authorised  to  find  thr 
defendant  guilty  of  either  murder  or  man 
slaughter,  and  in  this  view  you  would  not  bi 
required  to  grade  this  homidde." 

[2]  2.  Under  repeated  rulings  of  the  Su- 
preme Court  and  of  this  court,  an  erroneous 
charge  upon  the  subject  of  murder  does  not 
require  a  new  trial  in  a  case  where  the  ver- 
dict was  for  manslaughter.  Under  this  rul- 
ing, ground  5  of  the  motion  for  a  new  trial 
is  without  merit 

[3]  8.  Under  the  evidence  it  was  not  error 
for  the  court  to  submit  to  the  Jury  the  ques- 
tion whether  or  not  a  conspiracy  had  been 
shown,  and  to  accompany  the  submission  of 
this  question  with  appropriate  instructions 
thereon. 

4.  llie  verdict  was  amply  authorized  by 
the  evidence,  and  it  was  not  error  to  over- 
rule the  motion  for  a  new  trial. 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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ALLEN  ¥.  STATE. 


(aSiGa.  App.  671) 
(No.   12085.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  14,  1921.) 

(SyllaJms  hy  the  Court.) 


Criminal  law  ^s>IOI5«-Errors  In  two  proceed- 
ings for  similar  offenses  not  reviewable  on 
one  bill  of  exoeptions. 

Where  a  defendant  is  charged  in  two  accu> 
satioDs  with  the  offense  of  simple  larceny, 
pleads  guilty  to  both  charges,  and  is  sentenced 
to  the  chain  gang  for  each  offense,  he  cannot 
in  one  bill  of  exceptions  bring  to  tliis  court  for 
review  the  question  of  whether  or  not  the  trial 
judge  erred  in  overruling  his  single  motion  to 
withdraw  his  two  pleas  of  guUty.  There  being 
no  provision  of  law  for  such  procedure,  this 
court  is  without  jurisdiction  to  entertain  such 
a  bill  of  exceptions.  See  BNitch  v.  Mathis,  14S 
Oa.  558,  97  S.  E.  616,  and  cases  there  cited. 

Error  from  City  Court  of  Albany ;  Clayton 
Jones,  Judge. 

John  Allen,  Jr.,  was  convicted  of  simple 
larceny,  and  he  brings  error.  Writ  of  error 
dismissed. 

Lippitt  &  Burt,  of  Albany,  for  plaintift  in 
error. 

Cruger,  Westbrook,  Sol.,  of  Albany,  for  the 
State. 

LUKE,  J.    Writ  of  error  dismissed. 

BROYLES,  C.  J.,  and  BIX)0DW0RTH;  J^ 
concur. 
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VENABLE  V.  8.  W.  BACON  PRODUCE  CO. 

(No.  12022.) 

(Court  of  Appeals  of  Geor^a,  Diyision  No.  2. 

AprU  14,  1921.) 


(Syllahus  hy  the  OowriJ 

Certiorari  ^=»70(8)— For  Inaufllclenoy  of  ovi- 
denoe,  If  finding  afllrmed  by  auporlor  coort  It 
supported  by  evidence,  there  It  nothing  for 
review. 

Where  a  petition  for  the  writ  of  certiorari 
ie  based  solely  on  the  allegation  that  the  finding 
of  the  trial  court  was  unsupported  by  any  evi- 
dence, and  the  finding  is  sustained  on  review  by 
the  judge  of  the  superior  court  and  the  certi- 
orari overruled,  no  question  for  decision  by 
this  court  is  presented,  if  there  is  some  evi- 
dence to  support  the  finding  of  the  trial  court. 

Error  from  Superior  Court,  BHilton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  between  Sam  Triable  and  the  S. 
W.  Bacon  Produce  Company.  Judgment  for 
the  latter,  and  certiorari  overruled  by  the 
superior  court,  and  Venable  brings  error. 
Affirmed. 

Walter  A.  Sims,  of  Atlanta,  for  plaintift 
In  error. 

Westmoreland  &  Smith,  of  Atlanta,  for  de- 
fendant In  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 

(26  Ga.  App.  700) 
COLLINS  V.  HARRISON.     (No.   11848.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1921.) 

fSyttaJnu  hy  Bdiiorial  8taf.) 

Appeal  and  error  ^=»i097(9)— Instraotione  in 
harmony  with  law  of  case  on  former  appeal 
cannot  be  field  erroneous  or  inappiioable. 

Where  on  a  second  trial  the  same  and  ad- 
ditiooal  evidence  was  submitted,  charges  au- 
thorized by  the  law  of  the  case  as  fixed  and  de- 
termined on  the  first  appeal  cannot  be  re- 
garded as  erroneous  or  inapplicable. 

Error  from  Superior  Court,  Montgomery 
Gounty;  E.  D.  Graham,  Judge. 

Proceedings  on  a  dalm  by  J.  G.  Collins  to 
property  levied  on  under  a  distress  warrant 
hi  favor  of  M.  A.  Harrison.  Judgment  for 
plaintiff,  and  the  claimant  brings  error.  Af- 
firmed. 

A.  C.  Saffold,  of  Vidalia,  for  plaintiff  in 
error. 

M.  B.  Calhoun,  of  Mt  Vernon,  for  defend- 
ant in  error. 

JENKINS,  P.  J.  In  Collins  v.  Harrison,  24 
Ga.  App.  404,  106  S.  B.  794,  the  law  of  this 
case  was  fixed  and  determined.    Those  por- 
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tions  of  the  charge  of  the  court  on  the  subse- 
quent trial  which  are  now  complained  of 
cannot  therefore  be  adjudged  to  be  errone- 
ous statements  of  legal  principles ;  and,  un- 
der the  same  and  additional  evidence  submit- 
ted at  the  second  trial,  such  instructions  can- 
not be  held  inapplicable  to  the  issues  in- 
volved. Under  all  the  facts  and  circumstanc- 
es disclosed  by  the  evidence,  the  Jury  were 
authorized  to  find  that  the  purchase  made  by 
the  claimant  was  not  bona  fide. 
Judgment  affirmed. 


STEPHENS  and  HILL,  JJ.,  concur. 

(26  Qa.  App.  611> 
BRYANT  V.  STATE.    (No.   12093.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  18,  1921.) 

(SyllaJms  ly  EdHorial  Sialf.) 

i.  Criminal  law  ^=»534 (2)— Confession  held 
snfllolently  corroborated. 

On  a  trial  for  having  possession  of  alco- 
holic liquors,  etc.,  defendant's  confession  heM 
sufficiently  corroborated  to  support  a  conviction 
by  the  finding  of  the  liquor  at  the  place  desig- 
nated by  him. 

2.  Criminal  law  ^S3>5S5(  1/2)— Proof  of  eerpus 
delicti  may  bo  tsfflolent  corroboration  of  oon- 
fession. 

Proof  of  the  corpus  delicti  may  be  sufficient 
corroboration  of  a  confession  of  guilt  to  sustain 
a  verdict  of  guilty. 

3.  Criminal  law  ^3»74l(3)— ^ulllclenoy  of  cor- 
roboration of  confession  Is  for  Jury. 

While  a  conviction  based  on  an  uncorrobo- 
rated confession  cannot  be  sustained,  the  sufii- 
ciency  of  the  corroborative  circumstances  is 
to  be  determined  by  the  jury. 

Error  from  City  Court  of  Macmi ;  Will 
Gunn,  Judge. 

Will  Bryant  was  convicted  of  having  pos- 
session of  certain  liquors,  and  he  brings 
error.    Affirmed. 

H.  F.  Ruwls,  of  Macon,  for  plaintiff  in 
error. 

Roy  W.  Moore,  Sol.,  and  H.  S.  Strozier, 
both  of  Macon,  for  the  State. 

BLOOD  WORTH,  J.  [1-3]  The  accusation 
in  this  case  charged  that  the  accused — 

"did  unlawfully  have,  control,  possess,  ana 
have  in  possession,  alcohol,  alcoholic  liquors, 
spirituous  liquors,  mixed  liquors,  whisky,  bran« 
dy,  wine,  rum,  and  gin." 

Upon  the  trial,  a  confession  of  guilt  was 
clearly  shown.  In  this  confession  defendant 
stated  that  he  had  brought  certain  whisky 
from  Jones  county  on  the  morning  of  Jan- 
uary 7th,  and  left  it  at  the  home  of  his  sis- 
ter. The  confession  was  corroborated  by 
proof  that  on  that  date  the  officers  found  at 
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the  home  of  the  defendant's  sister,  on  Hall 
street  in  East  Macon,  "three  gallons  of  stump 
mm  whisky."  "Proof  of  the  corpus  delicti 
may  be  sufficient  corroboration  of  a  confes- 
sion of  guilt  to  sustain  a  verdict  of  guilty." 
Davis  V,  State,  105  Ga.  808  (3),  32  S.  E.  158; 
Allen  V.  State,  8  Ga.  App.  90,  68  S.  E.  558. 
"While  a  conviction  based  upon  an  uncor- 
roborated confession  cannot  be  sustained,  the 
sufficiency  of  the  circumstances  adduced  for 
the  purpose  of  corroboration  is  to  be  deter- 
mined by  the  jury."  Cook  v.  State,  9  Ga. 
App.  208  (3),  70  S.  E.  1019. 
Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 

(26  Ga.  App.  603) 

HALL  COUNTY  v.  HULSEY  el  al. 
(No.  12071.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

April  13,  1921.) 

(8yttahu9  hy  Bdiioridl  Siaffo 

t.  Appeal  and  error  ^=»977(4)'»Grant  of  first 
new  trial  not  disturbed  where  evidence  doee 
not  demand  venMct. 

The  Court  of  Appeals  will  not  interfere 
with  the  first  grant  of  a  new  trial  where  the 
eridence,  including  alleged  newly  discovered  evi- 
dence, does  not  demand  the  verdict  returned. 

2.  Appeal  and  error  ^=s»d43  (4)— Pendente  lite 
exceptions  not  considered  when  grant  of  new 
trial  affirmed. 

When  a  judgment  granting  a  new  trial  is 
affirmed,  the  court  cannot  consider  exceptions 
pendente  lite  to  rulings  on  the  pleadings  as 
the  case  is  still  pending  in  the  lower  court. 

Error  from  City  Court  of  Hall  County; 
A.  C.  Wheeler,  Judge. 

Action  hy  J.  M.  Hulsey,  executor,  and  oth- 
ers against  Hall  County.  Verdict  for  de- 
fendant Grant  of  a  new  trial,  and  de- 
fendant brings  error.    Affirmed. 

H.  H.  Perry,  of  Gainesville,  for  plaintiff  In 
error. 

Hammond  Johnson,  of  Gainesville,  for  de- 
fendants in  error. 

BROYLES,  C.  J.  1.  The  motion  to  di9- 
miss  the  writ  of  error  is  denied. 

[11  2.  This  being  t)ie  first  grant  of  a  new 
trial,  and  the  evidence,  including  the  alleged 
newly  discovered  evidence,  not  demanding  the 
verdict  returned,  this  court  will  not  Interfere. 

[2]  8.  The  defendant  brought  the  case  here, 
complaining  of  the  first  grant  of  a  new  trial, 
and  also  assigning  error  upon  exceptions 
pendente  lite  to  interlocutory  rulings  of  the 
judge.  These  pendente  lite  exceptions  includ- 
ed exceptions  to  the  allowance  of  amend- 
ments to  the  plaintiff's  petition  and  to  the 
overruling  of  general  and  special  demurrers 
to  the  petition.     The  judgment  granting  a 


new  trial  having  been  aflSrmed,  the  case  is 
still  pending  in  the  lower  court,  and  this 
court  cannot  now  consider  and  determine  the 
questions  made  by  the  pendente  lite  excep- 
tions. Armour  &  Co.  v.  Burkhalter,  130  Ga. 
870,  60  S.  E.  850,  and  citations. 
Judgment  affirmed. 

liUEB  and  BLOODWORTH,  JJ.,  concur. 


(26  Oa.  App.  584) 

BUCKEYE  COTTON  OIL  CO.  v.  EVERETT. 

(No.  1 1691.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  18,  1»21.) 

(SyUabw  by  Editorial  Btalf.) 

I.  Appeal  and  error  <&=>302 (4)— Exception  to 
Instruction  In  motion  for  new  trial  must  set 
It  forth  literally  or  In  substance. 
An    alleged    erroneous    instruction    cannot 
be   reviewed   when   the   exception   thereto   in 
motion  for  new  trial  does  not  set  forth  its  lan- 
guage literally  or  in  substance  so  as  to  convey 
a  clear  understanding  of  the  instruction. 


2.  Appeal  and  error  ^=> 1 078 (6)— Grounds  of 
motion  for  new  trial  not  referred  to  In  brief 
are  abandoned. 

Grounds  of  the  motion  for  a  new  trial  not 
referred  to  in  the  brief  for  plaintiff  in  error 
must  be  treated  as  abandoned. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  G.  F.  Everett  against  the  Buck- 
eye Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Miller  &  Jones,  of  Macon,  for  plaintUT  in 
error. 

Sibley  k  Sibley,  of  MiUedgevllle,  and  Hall, 
Grice  &  Bloch,  of  Macon,  for  def^idant  in 
error. 

BL(X)DWORTH,  J.  1.  In  Buckeye  Cotton 
Oil  Ck).  V.  Everett,  24  Ga.  App.  7S9,  102  S.  B. 
167,  this  court  held  that  the  petition  in  this 
case  set  out  a  cause  of  action.  The  evidence 
submitted  at  the  trial  supports  the  allega- 
tions of  the  petition,  and  the  verdict  has  the 
approval  of  the  judge  who  tried  the  case. 

[1, 2]  2.  Some  of  the  special  grounds  of  the 
motion  for  a  new  trial  failed  to  conform  to 
the  rule  laid  down  by  the  Supreme  Court, 
that— 

"This  court  cannot  review  an  instruction  al- 
leged to  be  erroneous,  when  the  exception  there- 
to does  not  set  forth,  literally  or  in  substance, 
the  language  complained  of,  so  as  to  convey  a 
clear  understanding  of  such  instruction."  Wil- 
liams V.  State,  145  Ga.  177,  88  S.  B.  968. 

See,  also.  Seaboard  Air  Line  Ry.  v.  Phil- 
lips, 117  Ga.  98  (2),  43  S.  E.  494;  Smith  v. 
Owen,  112  Ga.  531  (1),  37  S.  E.  729 ;  St.  John 
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▼.  Leyden,  111  Ga.  162  (4),  36  S.  E.  eiO; 
Southern  Railway  Co.  v.  Dantzler,  99  Ga.  323 
(2),  25  S.  E.  606.  Other  of  the  special 
gronnds  are  not  referred  to  In  the  brief  of 
plaintiff  In  error,  and  must  be  treated  as 
abandoned.  Crawford  ▼.  State,  140  Ga.  485 
(4),  100  S.  E.  633;  StarUng  v.  State,  24  Ga. 
App.  422  (3).  100  S.  E.  771.  In  the  condition 
In  which  we  find  the  record  and  the  brief  of 
counsel  for  the  plaintiff  in  error,  we  cannot 
say  that  the  trial  Judge  erred  In  overruling 
the  motion  for  a  new  trial. 
Judgment  affirmed. 

BROTLES,  C.  J.,  and  LUKE,  J.,  concur. 


(26  Ga.  App.  702) 

DECATUR    COUNTY    v.    PHILYAW. 
(No.  I  ISM.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1921.) 

(ByUabua  hv  Editorial  Sialf.) 

1.  Bridges  ^s>44 (4) —Traveler  may   recover 
for  in]uries  though  knowing  of  defects. 

A  traveler  on  a  public  highway  exercising 
due  care  may  recover  for  injuries  sustained  in 
driving  over  a  defective  bridge,  though  he 
knows  there  is  some  danger,  unless  the  dan- 
ger is  obviously  of  such  a  character  that  driv- 
ing over  the  bridge  in  itself  amounts  to  a  want 
of  ordinary  care. 

2.  Appeal    and   error   ^S9 1 033  (9)— Defendant 
cannot  complain  that  verdict  Is  too  small. 

Defendant  cannot  complain  that  the  amount 
of  the  verdict  was  less  than  the  proven  dam- 
ages. 

Error  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  H.  W.  Phllyaw  against  Decatur 
County.  Judgment  for  plaintiff  and  defend- 
ant brings  error.    Affirmed. 

Hartsfleld  &  Conger,  of  Balnbridge,  for 
plaintiff  in  error. 

W.  V.  CJuster,  of  Balnbridge,  for  defendant 
In  error. 

JE#NKINS,  P.  J.  [1]  1.  "A  traveler  on  the 
public  highway,  exercising  due  care,  al- 
though he  knows  there  is  some  danger  in 
driving  over  a  defective  bridge,  may  recover 
for  Injuries  thus  sustained,  unless  the  dan- 
ger is  obviously  of  such  a  character  that 
driving  over  the  bridge,  in  and  of  itself, 
amounts  to  a '  want  of  ordinary  care."  El- 
bert County  V.  Threkeld,  145  Ga.  133,  88  S. 
E.  683.  The  charge  of  the  court,  having 
followed  this  language  of  the  Supreme  Court, 
and  being  otherwise  qualified  and  enlarged 
by  a  correct  statement  of  the  law  relative  to 
the  burden  of  proof,  the  respective  duties  of 
the  plaintiff  and  the  county  to  exercise  or- 
dinary care,  and  the   burden  on  the  plaintiff  to 


show  actual  or  constructive  notice  to  tiie 
county  of  the  defect  in  the  bridge,  is  not  sub- 
ject to  the  exceptions  taken. 

[2]  2.  The  verdict  was  warranted  by  the 
evidence,  and  the  defendant  cannot  complain 
that  the  amount  found  was  less  than  the 
proven  damages.  Central  of  Ga.  Ry.  CJo.  v. 
Trammell,  114  Ga.  312  (3),  40  S.  E.  259 ;  Pull- 
man Co.  V.  Schaffner,  126  Ga.  609,  610  (4),  55 
S.  E.  933,  9  L.  R.  A.  (N.  S.)  407;  Parker  v. 
Roberts,  19  Ga.  App.  270   (2),  91  S.  B.  345. 

Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(26  Ga.  App.  &49) 
EASON  V.  STATE.    (No.  12202.) 


(Court  of  Appeals  of  Geoi^eia, 

April  13,  192l.) 


Division  No.  1. 


(Syllabus  hy  the  Court,) 

Homicide  ^=>3 1 6— Failure  to  charge  on  iHVolun- 
tary  manslaughter  held  not  ground  for  new 
trial,  in  absence  of  request. 

Under  the  facts  of  the  case,  the  failure  of 
the  court  to  instruct  the  jury  upon  the  law 
of  involuntary  manslausfhter  in  the  commission 
of  a  lawful  act  without  due  caution  and  cir- 
cumspection was  not,  in  the  absence  of  a  re- 
quest for  such  an  instruction,  cause  for  a  new 
trial. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sbeppard,  Judge. 

Bill  Eason  was  convicted  of  involuntary 
manslaughter,  and  he  brings  error.    Affirmed. 

Way  &  McCall,  of  Beidsville,  for  plaintifT 
in  error. 

J.  Saxton  Daniel,  Sol.  Gen.,  of  Claxton, 
for  the  State. 

BROYLES,  C.  J.  The  defendant  was 
charged  with  murder,  and  convicted  of  invol- 
untary manslaughter  in  the  commission  of  an 
unlawful  act  The  evidence  authorized  a 
finding  that  the  defendant  was  unlawfully 
pointing  a  rifle  at  the  deceased,  when  it  ac- 
cidentally fired,  killing  the  deceased.  The  de- 
fendant's sole  defense  was  that  the  killing 
was  accidental,  and  in  his  statement  he  said 
he  did  not  know  the  gun  was  loaded,  and 
that  it  went  oft  accidentally,  but  he  did  not 
specifically  deny  that  he  had  the  gun  pointed 
at  the  deceased  when  it  fired.  On  the  con- 
trary, he  admitted  that  a  few  minutes  pre- 
vious to  the  shooting  he  had  "throwed"  the 
gun  towards  the  deceased,  but  that,  If  he  had 
known  it  was  loaded,  he  would  not  have  been 
"pranking"  with  it.  Furthermore,  no  witness 
in  the  case  specifically  testified  that  the  de- 
fendant was  not  pointing  the  gun  at  the  de- 
ceased when  it  fired.  The  court  fully  and 
clearly  instructed  the  jury  upon  the  law  of 
accident    Under  these  facts,  the  failure  to 
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charge  upon  the  law  of  involuntary  man- 
Blaoghter  In  the  commission  of  a  lawful  act 
without  due  caution  and  circumspection  does 
not,  in  the  absence  of  a  request  for  sudh  an 
instruction,  require  another  trial  of  the  case. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  it  was  not  error  to  overrule 
the  motion  for  a  new  trial. 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  App.  620) 

BBAY  V.  STATE.    (No.  121 13.) 

<  Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13.  1921.) 

(ByUahus  hy  the  Court.) 

1.  Criminal  law  (8=^53,  1064(4)— Testimony 
that  man  in  antomoblle  containing  liquor  was 
defoodaat  in  opinion  of  witneso  held  oom- 
petent;  ground  of  motion  for  new  trial  not 
complete  when  hrief  of  evidence  muet  he  ex- 
amined. 

The  amendment  to  the  motion  for  a  new 
trial  was  without  merlL 

2.  Intoxicating  liquors  ^s>236 (4)— Evidence 
sufficient  to  support  conviction  for  possessing 
liquors. 

The  verdict  was  authorised  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  0>urt  of  Hall  County; 
A.  C.  Wheeler,  Judge. 

Q.  E.  Bray  was  convicted  of  having  pos- 
session of  intoxicating  liquors,  and  he  brings 
error.    A^rmed. 

W.  J.  Phillips  and  B.  P.  Gaillard,  Jr.,  both 
of  Gainesville,  for  plaintiff  in  error. 

B.  D.  Eenyon,  SoU  of  Gainesville,  for  the 
State. 

BBOYIiES,  O.  J.  [1]  1.  The  motion  for 
a  new  trial  complains  that,  over  the  objec- 
tion of  the  defendant,  the  court  admitted  the 
following  material  evidence  of  a  witness: 

"As  to  who  was  in  the  car  I  couldn't  say,  my 
opinion  it  was  Mr.  Bray,  or  some  one  similar 
to  him,  looked  like  him  that  night.  In  the  best 
of  my  opinion  fie  was  the  man." 

We  think  this  evidence  was  admissible  for 
what  it  was  worth.  Furthermore,  the  ground 
is  not  complete  within  itself,  since  it  would 
require  an  examination  of  the  brief  of  evi- 


dence for  this  court  to  ascertain  whether  the 
evidence  was  material. 

[2]  2.  The  defendant  was  charged  with 
having  in  his  possession  intoxicating  liquors. 
The  evidence  showed  that  on  the  night  of 
March  17,  1920,  in  Hall  county,  an  automo- 
bile containing  50  gallons  of  whisky  was  cap- 
tured by  two  offlcera  Two  men  were  in  the 
automobile^  and  were  seen  by  the  officers,  but 
these  men  escaped.  The  defendant  was  ac- 
cused of  being  one  of  these  men,  but  denied 
the  charge  and  attempted  to  prove  an  alibi. 
He  stated  that  on  the  night  of  March  17, 
1920,  he  was  in  Augusta  with  a  friend  named 
J.  C.  MitcheU.  J.  C.  Mitchell  testified  to  the 
same  effect.  There  was  other  testimony 
tending  to  support  this  alibi.  It  was  proved 
that  the  defendant  was  engaged  in  the  taxi- 
cab  business  in  Athens,  Ga.,  and  that  he  had 
four  automobiles,  one  of  which  was  the 
**whisky"  car  captured  by  the  officers.  The 
defendant  introduced  evidence  tending  to 
show  that  this  car  was  stolen  from  his  gar- 
age while  he  was  in  Augusta  with  MitchelL 
One  of  the  arresting  officers  testified  as  fol- 
lows: 

"As  to  who  was  in  the  car  (the  "whisky" 
car  in  question)  I  couldn't  say,  my  opinion  it 
was  Mr.  Bray,  or  some  one  similar  to  him, 
looked  like  him  that  night  In  the  best  of  my 
opinion  he  was  the  man.** 

The  other  officer  testified  that  he  could  not 
swear  that  the  defendant  was  one  of  the 
men  in  the  car,  but  this  witness  did  swear 
positively  and  unequivocally  that  he  did 
recognize  the  defendantTs  witness*  J.  O. 
Mitchell,  as  one  of  the  two  men  who  were  in 
the  car  on  the  night  it  was  captured.  The 
Jury  had  the  right  to  believe  this  witness' 
testimony  in  preference  to  all  of  the  other 
testimony  in  the  case,  and  if  they  believed 
his  testimony  was  true  (J.  C.  Mitchell  having 
sworn  that  he  and  the  defendant  were  to- 
gether in  Augusta  on  the  night  of  March  17, 
1920,  and  the  defendant  having  stated  the 
same  thing),  then  they  were  authorized  to 
reject  that  part  of  Mitchell's  testimony,  and 
that  part  of  the  defendant's  statement,  as 
to  their  being  in  Augusta  on  that  night,  and 
to  find  that  they  were  together  in  the 
"whisky"  car  in  Hall  county  on  that  date. 
It  follows  that  the  defendant's  conviction 
was  authorized'  by  the  evidence,  and  the 
court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

Judgment  affirmed. 

LUKE    and  BLOODWOUTH,  JJ^  concur. 
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[4]  There  was  some  evidence  to  support 
the  verdict,  which  has  the  approval  of  the 
trial  judge,  and  this  court  will  not  interfere. 

Judgment  afBlrmed. 


(BvHaJnf  hy  Bdiiarial  Staff.) 

f.  New  trial  ^a»35— Admlssios  of  Irrelevant 
evidence  no  ground. 

The  admission  of  irrelevant  and  immaterial 
evidence  heUd  not  ground  for  a  new  trial. 

2.  Trial  ^=»85*General  objection  to  evidenoe 
admlsalMe  in  part  Insufflolent. 

Where  evidence  is  offered  and  objected  to, 
and  a  portion  thereof  is  admissible  and  a  part 
objectionable,  unless  the  illegal  portion  is 
specified  and  properly  objected  to,  the  whole 
will  be  admitted. 

3.  Appeal  and  error  ^s»i078(6)*Groundi  for 
new  trial  waived  by  failure  to  argue. 

Special  groonds  of  motion  for  new  trial,  not 
argued  in  the  brief  of  plaintiff  in  error,  wlU  be 
treated  as  having  been  abandoned. 


BROYLES,  C.  J.,  and  LXJKB,  J.,  ooncor. 


4.  Appeal    and    error    ^s>  1 005 (2)— Approved 
verdict  supported  by  evidence  not  disturbed. 

Where  there  was  some  evidence  to  support 
the  verdict,  which  has  the  approval  of  the  trial 
judge,  the  appellate  court  will  not  interfere. 

Brror    from    City    Court    of   Oarrollton; 

James  Beall,  Judge. 

Action  by  Grandison  Lynch  against  H.  G. 
Norria  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Boykln  &  Boykin,  of  Oarrolltoo,  for  plain- 
tiff in  error. 

Emmett  Smith,  of  Oarrollton,  for  defend- 
ant In  error. 

BLOOD  WORTH,  J.  [1]  1.  If  the  court 
«rred  in  the  admission  of  certain  Irrelevant 
and  immaterial  evidence,  as  complained  of  in 
the  first  and  second  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial,  this  evi- 
dence was  not  of  such  materiality  as  to  re* 
^uire  the  grant  of  a  new  trial.  See  Arnold 
V.  Steves,  139  Ga.  496,  77  S.  E.  679;  Ga., 
Fla.  &  Ala.  Ry.  Go.  y.  Parsons,  12  Ga.  App. 
180  (6),  76  S.  £}.  1063. 

[2]  2.  **Where  evidenoe  is  offered  and  ob- 
jected to,  and  a  portion  thereof  is  admissible 
and  a  part  objectionable,  unless  the  illegal 
portion  is  specified  and  properly  objected  to, 
the  whole  will  be  admitted."  City  of  Atlanta 
T.  Sciple,  19  Ga.  App.  694  (3),  698,  92  S.  E.  2S, 
and  cases  cited.  See,  also,  Thacher  v.  Caro- 
lina Cement  Co.,  21  Ga.  App.  669  (1),  94  S.  E. 
838,  and  cases  cited ;  Eckman  v.  State,  23  Ga. 
App.  392,  98  S.  E.  187 ;  Sykes  y.  State,  28  Ga. 
App.  647,  648,  99  S.  E.  65,  and  cases  dted. 
This  ruling  disposes  of  ground  8  of  the 
amendment  to  the  motion  for  a  new  trial. 

[3]  3.  Grounds  4  and  6  of  the  amendment 
to  the  motion  for  a  new  trial,  not  being 
argued  in  the  brief  of  plaintiff  in  error,  will 
be  treated  as  having  been  abandoned. 


Oa.  App.  179) 
MAPP  V.  STATE.    (No.  11984^) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(Sytlalms  hp  BMorial  Sialf.) 

1.  Criminal  law  ^3» 1 064 (4)— Ground  of  motion 
for  new  trial,  not  showing  objection  overml- 
ed,  is  Inaulllolent 

A  ground  of  a  motion  for  new  trial,  com- 
plaining of  the  overruling  of  an  objection  to 
a  question  aslEed  a  witness,  presents  nothing 
for  consideration,  where  it  does  not  state  what 
the  objection  was. 

2.  Criminal  law  ^c=»l064(4,6)--Ground  of  mo« 
tion  for  new  trial,  not  showing  objeotlon  to 
oondQot  of  court  and  admission  of  evidence 
hold  Insufnoiont. 

A  ground  of  a  motion  for  a  new  trial,  com- 
plaining that  the  court  directed  the  -solicitor 
general  to  ask  a  witness  a  question  and  admit- 
ted the  answer,  presents  nothing  for  review 
where  it  fails  to  show  any  objection. 

3.  Witnesses  ^=»367(  I  )•— Cross-examination  as 
to  whether  a  witness  was  paid  his  expenses, 
held  properiy  excluded. 

On  a  trial  for  manufacturing  Intoxicating 
liquors,  the  exclusion,  as  inmiaterial,  of  a  ques- 
tion, asked  the  sheriff  on  oross-examimition,  as 
to  whether  he  got  certain  expenses  b«ck  out 
of  insolvent  costs  and  other  things,  held  not 
error. 

« 

4.  Witnesses  ^s>37 1— Rulings  as  to  extent  to 
which  defendant  ooQid  show  motive  for  wit- 
ness' Implleatlon  of  defendant's  witness  held 
not  eri'or. 

Where  a  witness  for  the  state  had  also  im- 
plicated O.,  a  witness  for  defendant,  and  de- 
fendant sought  to  show  motive  by  tibie  testimony 
of  O.  that  the  state's  witness  broke  his  con- 
tract to  work  for  O.  by  running  away,  and  that 
O.  sent  after  him  and  had  him  brought  back, 
the  court's  ruling  that  defendant  could  show 
he  had  a  contract  and  went  away,  but  not  the 
particulars  of  the  contract,  held  not  error. 

5.  Witnesses  ^=s>363(l)-»Cross-examlnation  of 
defendant's  witness,  Implicated  by  witness 
for  state,  held  proper. 

Questions  asked  a  witness  for  defendant, 
who  had  been  implicated  in  the  offense  by  a  wit- 
ness for  the  state,  on  cross-lamination,  as  to 
how  many  times  he  was  before  the  grand  jury, 
whether  a  third  party  brou^t  him  and  others, 
and  took  considerable  interest  in  the  case,  and 
why  he  objected  "to  turning  this  boy  loose,'* 
held  properly  permitted. 
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6.  Criminal  law  ^s>  1 064 (4)— Motion  for  new 
trial,  not  naming  witnoss  giving  objectlonablo 
testimony,  not  consldored. 

A  groond  of  a  motion  for  new  trial,  com- 
plaining of  the  admission  of  specified  testimony, 
but  not  stating  the  name  of  the  witness,  can- 
not be  considered  on  appeal. 

7.  Criminal  law  ^=»789( 2)— Instruction  defin- 
ing "reasonable  doubt"  held  not  erroneous. 

An  instruction  that  there  was  a  presump- 
tion of  defendant's  innocence,  which  remained 
until  removed  by  proof  suflScient  to  satisfy  the 
jury  beyond  a  reasonable  doubt,  defining  a  "rea- 
sonable doubt"  as  one  growing  out  of  the  eyi- 
dence,  either  the  want  of  sufficient  evidence  or 
the  conflicts  in  evidence,  and  leaving  the  mind 
of  the  jury,  seeking  the  truth,  wavering  and 
unsettled,  and  unable  to  come  to  a  conclusion 
as  to  the  truth,  and  that  when  the  fury  had 
such  a  doubt  they  should  acquit,  was  not  erro- 
neous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Doubt] 

8.  Criminal  law  ^=>922 (2)— Failure  to  ohargo 
that  jury  are  Judges  of  law  and  facts  not 
ground  for  new  trial. 

The  failure  to  charge  in  a  criminal  case 
that  the  jury  are  the  judges  of  the  law  and  the 
facts  is  not  ground  for  reversal  of  a  judgment 
refusing  a  new  trial. 

9.  Intoxicating  liquors  ^=» 1 67— One  aiding  In 
manufaoturing  liquors  held  guilty. 

On  a  trial  for  manofacturing  liquors,  an 
instruction  that  one  aiding  in  the  manufacture 
of  liquor,  whether  he  owned  the  still  or  not, 
was  as  guilty  as  if  he  owned  the  still  and  did 
the  work  himself,  held  not  to  require  a  new 
IriaL 

Error  from  Superior  Oourt,  Douglas  Ooun- 
ty ;  F.  A.  Irwin,  Judge. 

Ernest  Mapp  was  convicted  of  manufac- 
turing liquor,  and  be  brings  error.    Afilrmed. 

The  second  ground  of  the  amended  motion 
for  a  new  trial  complained  of  the  exclusion 
of  a  question  asked  the  sheriff  as  to  whether 
be  got  certain  expenses  back  out  of  the  in- 
solvent costs  and  other  things,  on  the  ground 
that  it  was  immaterial  and  had  nothing  to 
do  with  the  case. 

Jake  Heflin  was  a>  witness  against  defend- 
ant, and  also  implicated  one  Odom.  The 
third  ground  complained  of  the  exclusion  of 
questions  asked  Odom  for  the  purpose  of 
showing  that  Hefiin's  motive  for  implicating 
him  was  that  he  had  broken  his  contract  to 
work  for  Odom  by  running  away,  and  that 
Odom  had  sent  after  him  and  had  him 
brought  back.    The  court's  ruling  was  that — 

"I  will  let  you. show  that  he  had  a  contract 
and  went  away,  but  the  particulars  of  the  con- 
tract cannot  be  proved/* 

The  fourth  ground  complained  of  the  ad- 
mission of  questions  asked  Odom  on  cross- 


examination  as  to  the  number  of  times  he 
was  before  the  grand  jury,  whether  one 
Lumsden  brought  him  and  others  every  time, 
and  if  liumsden  did  not  take  considerable  in- 
terest in  the  case,  and — 

**What  did  you  demand  of  the  sheriff,  that  yon 
objected  to  turning  this  boy  loose?' 


»»» 


— Statement  by  editor. 

James  &  Bedgood,  of  Atlanta,  for  plain- 
tiff in  error. 

J.  R.  Hutcheson,  Sol.  Gen.,  of  Douglas- 
ville,  for  the  State. 

BROYIiES,  C.  J.  [1, 2]  1.  The  first  ground 
of  the  amendment  to  the  motion  for  a  new 
trial  alleges  that  the  court  erred  in  not  sus- 
taining the  objection  of  counsel  for  the  de- 
fendant to  a  certain  question  propounded  to 
a  witness  and  to  the  answer  thereto,  but  it 
is  not  stated  in  the  ground  what  the  objec- 
tion was.  In  the  same  ground  complaint  is 
made  that  the  court,  on  its  own  motion,  di- 
rected the  solicitor  general  to  ask  the  wit- 
ness a  certain  question,  and  error  is  assign- 
ed upon  this  direction  of  the  court,  and  upon 
the  admission  of  the  answer  of  the  witness ; 
but  the  ground  fails  to  show  that  any  ob- 
jection was  made  during  the  trial  to  the  di- 
rection of  the  court  or  to  the  admission  of 
the  answer  of  the  witness.  It  follows  that 
the  ground  presents  no  question  for  the  con- 
sideration of  this  court 

[3-6]  2.  The  rulings  upon  the  admissibil- 
ity of  evidence,  as  set  forth  in  the  second, 
third,  and  fourth  grounds  of  the  amendmoit 
to  the  motion  for  a  new  trial,  were  not  er- 
roneous for  any  reason  assigned. 

[6]  3.  The  fifth  ground  of  the  amendment 
to  the  motion  for  a  new  trial  cannot  be  con- 
sidered, since  it  complains  of  the  admission 
of  specified  testimony  of  a  witness,  but  fails 
to  state  the  name  of  the  witness.  Adams 
V.  State,  22  Ga,  App.  252  (1),  96  S.  E.  877, 
and  cases  cited. 

[71  4.  There  was  no  error  in  the  follow- 
ing excerpt  from  the  charge  of  the  court: 

"The  defendant  comes  before  you  withf  the 
presumption  of  innocence  in  bis  favor;  that 
presumption  should  remain  with  him  until  it 
is  removed  by  proof — by  proof  sufficient  to  sat- 
isfy you  beyond  a  reasonable  doubt.  A  rea- 
sonable doubt  is  a  doubt  that  grows  out  of  the 
evidence,  either  the  want  of  sufficient  evidence 
to  satisfy  you  or  the  conflicts  in  the  evidence. 
It  is  a  doubt  that  leaves  the  mind  of  the  jury, 
seeking  the  truth,  wavering  and  unsettled— 
not  satisfied  from  the  evidence,  unable  to  come 
to  a  conclusion  as  to  what  the  truth  is,  and 
when  you  have  such  a  doubt  as  that,  you  should 
give  it  to  the  defendant  and  acquit  him." 

[8]  5.  The  failure  of  the  judge  to  diarge 
the  jury  that  in  a  criminal  case  they  are 
the  judges  of  the  law  and  the  facts  is  not 
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•ground  for  a  reversal  of  fhe  Judgment  refus- 
ing a  new  trial.  Jones  v.  State,  136  Ga.  157, 
71  S.  B.  6r  Brown  y.  State,  151  Ga.  — ,  106 
S.  E.  289. 

[I]  6.  Under  the  fticts  of  the  case,  a  new 
trial  Is  not  required  because  of  the  following 
excerpt  from  the  charge  of  the  court: 

"I  charge  you  that,  if  a  man  aids  in  the  man- 
ofactnre  of  liquor  in  any  way,  whether  he  owns 
the  still  or  not,  if  he  aids  In  manufacturing 
liquor,  he  is  as  guilty  as  if  he  owned  the  still 
and  did  the  work  himself." 

7.  The  verdict  was  amply  authorized  by 
the  evidence,  and  the  court  did  not  err  in 
overruling  the  motion  for  a  new  triaL 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


<26  Ga.  App.  450) 

TERRY  SHIPBUILDING  CORPORATION  V. 
GREGORY.    (No.  1 1914.) 

{Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1921.) 

(SyUaJms  by  Editorial  8taf.) 

1.  Appeal  and  error  ^=»I002  •»  Verdlot  based 
on  conflioting  evldenoe  not  disturbed. 

A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal  where  sufficient  to 
sustain  the  verdict. 

2.  Appeal  and  error  4=3302(3)— Complaint  of 
admission  of  evidence  not  considered  in  ab- 
senoe  of  evldenoe  in  ground  for  new  trial. 

A  ground  of  motion  for  a  new  trial  com- 
plaining of  the  admission  of  certain  documen- 
tary evidence  cannot  be  considered  where  the 
evidence  is  not  set  forth  in  the  ground  or  at- 
tached to  it  as  an  exhibit. 

3.  New  trial  4=»35— Refusal  to  permit  witness 
to  testify  not  ground  when  no  sufflcient  offer 
made. 

Refusal  to  permit  a  witness  to  testify  as  to 
a  certain  matter  is  not  cause  for  a  new  trial 
where  it  is  not  shown  what  he  would  have 
testified  or  was  expected  to  testify  as  to  the 
matter  if  he  had  been  allowed  to  do  so,  nor 
unless  it  appears  that  the  party  complaining 
of  such  refusal  offered  the  testimony  or  asked 
that  it  be  admitted,  nor  unless  the  court  was 
infonned  of  what  it  was  proposed  to  prove  by 
the  witness,  and  it  should  appear  that  such  tes- 
timony was  material  and  would  have  benefited 
the  complaining  party. 

4.  Appeal  and  error  ^=»  1033 (I)— No  complaint 
of  favorable  ruling. 

Party  cannot  complain  on  appeal  of  a  rul- 
ing in  his  favor. 

5.  Trial  ^=»29 (2)— Statement  ef  court  held  not 
to  amount  to  an  expression  of  opinion. 

Statement  of  court  in  presence  of  jury  when 
admitting  a  letter:  **I  will  admit  this  letter. 
It  appears  that  it  required  an  answer  and  con- 
tains a  statement  which,  if  found  true,  the  de- 


fendant had  an  opportunity  to  deny**— Aeld  not 
to  amount  to  an  expression  or  intimation  of  aa 
opinion  as  to  what  had  been  proved  in  the  case. 

6.  Trial  ^=>255(i3)— Not  necessary,  to  explain 
to  Jury  meaning  of  prepondeFance  of  evl- 
denoe in  absegoe  of  request. 

In  the  absence  of  an  appropriate  request,  it 
is  not  error  to  fail  to  explain  to  the  jury  the 
meaning  of  '*the  preponderance  of  the  evi- 
dence." 

7.  Trial  <s=»233(l)  —  Charge  held  to  set  out 
contentions  of  defendant  In  plea  excusing  dis- 
charge of  plaintiff  as  servant. 

In  an  action  by  a  servant  for  salary  after 
an  alleged  wrongful  discharge,  where  defendant 
contended  that  contract  of  employment  termi- 
nated at  time  of  alleged  wrongful  discharge,  and 
that  plaintilf  had  done  no  work  after  that  date 
and  was  due  no  pay,  and  that  the  discbarge  was 
justified  in  that  he  had  been  employed  upon  rep- 
resentations that  he  was  perfectly  competent, 
and  he  proved  to  be  incompetent,  opinionated, 
egotistical,  and  incapable  of  working  harmoni- 
ously with  those  around  him,  held,  that  charge 
of  court  substantially  set  out  the  contentions 
of  defendant  as  contained  in  its  plea. 

8.  Trial  ^=s>248  —  Charge  held  to  apply  to 
facts. 

In  an  action  by  servant  alleging  that  he  was 
wrongfully  discharged  before  the  expiration  of 
his  contract  of  employment,  charge  held  not 
subject  to  the  criticism  that  It  failed  to  apply 
the  law  to  the  particular  facts  in  the  case. 

9.  Master  and  servant  ^=^44  —  Charge  on 
breach  of  contract  held  not  cbjecticiiabie. 

In  an  action  by  servant  for  wrongful  dis- 
charge, the  charge,  viewing  it  as  a  whole,  held 
not  objectionable  in  the  absence  of  a  specific 
request  to  that  effect  for  failing  to  diarge  more 
fully  what  constituted  a  breach  of  the  contract. 

10.  IMaster  and  servant  ^=s»44— Charge  on  issue 
of  wrongful  discharge  held  full  and  fair. 

In  an  action  for  wrongful  discharge  before 
the  expiration  of  contract  of  employment,  where 
defendant  contended  that  plaintiff  had  falsely 
represented  that  he  was  competent,  when  in 
fact  he  was  incompetent  and  could  not  work  in 
harmony  with  those  about  him,  charge  of  court 
held  full  and  fair. 

i I.  Master  and  servant  ig  .ill  —  Instruction 
on  condonation  of  breach  of  contract  held  ap- 
plicable to  Issues. 

In  an  action  for  wrongful  discharge,  an  in- 
struction as  to  waiver  of  breads  of  contract  by 
the  servant  and  presumption  as  to  condonation 
held  applicable  to  the  issues  and  plead '-^'rs,  de- 
fendant claiming  that  it  rightfully  dibv.iiarged 
plaintiff  by  reason  of  his  incompetency  and  in- 
ability to  work  harmoniously  with  others. 

12.  Trial  <$=»l93(2)p  240  —  Instruction  as  to 
waiver  of  breach  of  contract  of  employment 
held  not  argumentative  or  expressive  of  opin- 
ion of  court 
In  action  by  employee  against  master  who, 
he  alleged,  had  wrongfully  discharged  him,  an 
instruction  as  to   condonation  and  waiver  of 
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breaeh  of  contract  of  employment  by  employee 
held  not  argumentatiye  or  calculated  to  impress 
the  jury  with  the  idea  that  the  court  favored 
the  plaintiff  rather  than  the  defendant. 

13.  Mastor  and  servant  iQ-jH  —  Cbanie  on 
damages  for  disdiarge  held  proper. 

A  charge  that,  if,  because  of  the  fact  it 
suited  the  convenience  of  the  defendant  to 
change  its  business,  or  if  for  any  reason  not 
growing  out  of  the  fault  of  the  plaintiff  it  saw 
fit  to  discharge  him,  the  jury  would  be  author- 
ized to  find  that  there  was  a  breach  of  the  con- 
tract of  hiring,  and  then  would  determine  what 
damages,  if  any,  the  plaintiff  has  sustained,  held 
proper  as  against  contentions  that  it  contained 
an  intimation  that  defendant  had  changed  its 
business  and  discharged  the  plaintiff  for  that 
reason;  there  being  no  pleadings  or  evidence 
on  which  to  properly  predicate  such  a  charge; 
and  that  the  court  did  not  point  out  any  rule  of 
damages,  and  did  not  point  out  that  defend- 
ant would  be  entitled  to  a  credit  for  whatever 
plaintiff  earned  in  ether  employment. 

Error  front  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Action  by  C.  H.  Gregory  against  the  Terry 
Shipbuilding  Corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Some  of  the  grounds  of  the  motion  for  new 
trial  were  as  follows: 

(12)  Because  the  court  erred  in  admitting  in 
evidence  the  letter  of  April  8,  1919,  from  the 
plaintift,  O.  H.  Gregory,  to  Mr.  J  J.  Sekuicka, 
superintendent  planning  and  progress  depart- 
ment, over  the  objections  of  defendant  that 
the  same  was  a  self-serving  declaration  and 
because  the  court  in  admitting  the  letter  in  evi- 
dence stated  In  the  presence  of  the  jury:  "I 
will  admit  this  letter.  It  appears  that  it  re- 
quired an  answer  and  contains  a  statement 
which,  if  found  true,  the  defendant  had  an  op- 
portunity to  deny"->the  expressions  from  the 
bench  constituting  an  expression  of  opinion  fa- 
vorable to  the  plaintiff's  side  of  the  issue  and 
was  confusing  and  misleading  to  the  jury,  in 
that  said  ruling  imposed  upon  the  defendant  an 
obligation  of  answering  a  letter  which  called 
for  no  reply,  especially  as  the  plaintiff  in  said 
letter  construed  his  alleged  discharge  by  Mr. 
Seknicka  as  not  having  any  other  meaning  than 
an  expression  of  Mr.  Seknicka's  desire  and 
intention  to  have  the  plaintiff  transferred  to 
another  department  of  the  Terry  Shipbuilding 
Corporation,  the  court  having  already  declined 
to  peivnit  the  defendant's  general  superintend- 
ent, George  Baxter,  to  testify  as  to  what  took 
place  between  him  and  Mr.  Waugb,  superin- 
tendent of  ship  construction,  and  between  him 
and  Mr.  Russ,  the  defendant's  vice  president 
and  treasurer,  with  reference  to  the  placing 
of  plaintiff  in  another  department  of  the  Terry 
Shipbuilding  Corporation. 

(13)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "In  order  to  justify  a  master 
in  discharging  tiie  servant,  the  servant  must 
have  been  guilty  of  conduct  that  amounts  to  a 
breach  of  some  expressed  or  implied  provision 


of  the  contract  of  hiring.  Anything  less  than 
that  will  not  amount  to  a  legal  justification  or 
excuse"— without  ansrwhere  in  the  charge  point- 
ing out  to  the  jury  what  would  have  constituted 
such  a  breach  of  contract  in  the  Ught  of  the 
contentions  made  in  defendant's  plea. 

(14)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "The  question  as  to  whether 
the  master  has  waived  a  breach  of  contract  by 
the  servant  by  retaining  him  in  service  after 
knowledge  of  such  breach  is  a  question  of  fact 
for  the  jury.  Prima  facie  it  is  a  waiver  and  a 
condonation  is  presumed ;  but,  if  there  are  cir- 
cumstances shown  that  tend  to  establish  a  rea- 
sonable or  proper  excuse  for  delay,  it  is  for 
the  jury  to  say  whether  in  fact  the  breach  was 
condoned.  If,  however,  such  breach  has  in  fact 
been  condoned,  it  cannot  subsequently  be  relied 
on  by  the  master  to  discharge  the  servant  from 
the  master's  service"— the  errors  being:  •  •  ♦ 

(b)  It  was  inapplicable  to  the  issues  in  the 
case  and  not  warranted  by  the  pleadings  or  the 
evidence. 

(c)  It  was  argumentative  and  calculated  to 
impress  the  jury  with  the  idea  that  the  court 
favored  the  plaintiff  rather  than  the  defendant. 

(15)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "But  if  you  find  that  the  plain- 
tiff entered  the  service  of  this  defendant  compa- 
ny under  a  contract,  and  if  because  of  the  fact 
it  suited  the  convenience  of  the  company  to 
change  its  business,  or  if  for  any  other  reason 
not  growing  out  of  the  fault  of  the  plaintiff  it 
saw  fit  to  discharge  the  plaintiff  from  its  serv- 
ice, you  would  be  authorized  to  find  that  there 
was  a  breach  of  the  contract  of  hiring,  and  then 
you  would  determine  what  damages,  if  any,  the 
plaintiff  has  sustained  by  reason  of  the  breach 
of  that  contract,  and  yon  would  be  authorised 
to  find  a  verdict  for  that  amount"— the  errors 
being: 

(a)  That  the  instruction  quoted  contained  an 
intimation  to  the  jury  that  the  defendant  com- 
pany had  changed  its  business  and  discharged 
the  plaintiff  from  its  service  for  that  reason, 
there  being  no  pleadings  or  evidence  on  which 
to  properly  predicate  such  a  charge. 

(b)  The  court  did  not  in  said  instruction,  nor 
elsewhere  in  the  charge,  point  out  to  the  jury 
any  rule  or  measure  by  which  to  determine  what 
damages,  if  any,  the  plaintiff  sustained  by  rea- 
son of  his  discharge. 

(c)  The  court  did  not  in  said  instruction,  nor 
elsewhere  in  the  charge,  point  out  to  the  jury 
on  the  question  of  damages  that  the  defendant 
would  be  entitled  to  a  credit  or  offset  against 
plaintiff's  damages  for  whatever  amount  the 
plaintiff  earned  in  other  employment  or  might 
by  proper  application  and  doe  diligence  have 
earned  in  other  employment  during  the  period 
of  time  from  April  16  to  May  1,  1919,  which 
was  the  period  of  time  involved  in  the  suit. 

The  charge  of  the  court  was  as  follows: 

The  plaintiff  brings  his  action  against  the  de- 
fendant for  $100.  The  defendant  denies  that  it 
owes  the  plaintiff  $100  or  any  part  thereof. 
The  defendant  says  that  the  plaintiff  performed 
no  service  for  it  between  April  15th  and  May 
1st,  and  that  the  defendant  is  not  indebted  to 
the  plaintiff  for  any  salary  for  that  period  of 
time.   The  defendant,    for  further  plea,  says 
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that  effective  April  15,  1919,  the  ser^ce  of  the 
plaintiff  with  the  defendant  was  discontinned  by 
the  defendant,  due  notice  thereof  and  aU  the 
notice  that  the  plaintiff  was  entitled  to  being 
given  to  the  plaintiff  by  the  defendant  The  de- 
fendant insists  that,  'irrespectiye  of  any  ques- 
tion as  to  the  term  for  which  plaintiff  may  have 
been  employed,  the  dismissal  of  the  plaintiff 
by  the  defendant  from  its  employment  was  Jus- 
tified by  law.  The  defendant  avers  that  the 
plaintiff  had  been  employed  by  the  defendant  to 
work  in  its  shipyard  at  Port  Wentworth  and 
represented  himself,  or  caused  himself  to  be 
represented,  to  this  defendant  as  well-trained, 
experienced,  and  skillful  and  in  all  respects  com- 
petent and  qualified  to  perform  the  duties  to 
which  he  was  assigned.  Defendant  found  him 
to  be  incompetent,  unskillful,  and  unsatisfac- 
tory. He  was  first  assigned  to  the  purchasing 
department,  and  was  employed  in  that  depart- 
ment for  two  or  three  months.  He  was  fre- 
quently in  trouble  with  the  officers  in  the  pur- 
chasing department,  as  well  as  with  the  store- 
keeper, and  on  one  occasion  engaged  in  a  fist 
fight  with  the  storekeeper.  He  was  conten- 
tious, opinionated,  egotistical,  and  seemingly  in- 
capable of  working  harmoniopsly  with  those 
around  him.  Thinking  he  might  perhaps  be  a 
useful  employee  in  some  other  department,  de- 
fendant placed  him  in  the  planning  and  progress 
department.  He  manifested  the  same  dbarac- 
teristics  in  this  department  that  had  made  him 
so  objectionable  in  the  purchasing  department. 
He  had  considerable  trouble  with  Blr.  Thomp- 
son, who  was  the  head  official  of  the  planning 
and  progress  department,  and  the  situation  be- 
came so  disagreeable  to  Mr.  Thompson  that 
he  resigned.  Mr.  Seknicka  was  then  placed  at 
the  head  of  the  planning  and  progress  depart- 
ment, and  his  experience  with  the  plaintiff  was 
no  more  satisfactory  than  Mr.  Thompson's  ex- 
perience had  been.  The  plaintiff  continued  to 
be  so  egotistical,  opinionated,-  disrespectful  to 
those  in  authority  over  him,  discourteous  to  Ids 
fellow  servants,  and  altogether  such  a  source 
of  discord,  dissension,  and  dissatisfaction  among 
the  other  employees  that  defendant  was  com- 
pelled to  relieve  him  of  further  duties  and  dis- 
continue his  employment.  Any  further  reten- 
tion of  the  plaintiff  by  defendant  in  defendant's 
service  would  have  been  distinctly  injurious  to 
the  defendant's  business  and  interests,  and  as 
a  measure  of  self -protection  the  defendant  was 
compelled  to  dismiss  the  plaintiff  from  its  em- 
ployment." 

That  plea  makes  the  issue  you  are  to  pass 
upon.  This  is  an  appeal  case.  It  is  none  of 
your  business  what  the  judgment  in  the  court 
below  was,  and  if  in  the  progress  of  this  case 
yon  should  find  out  which  way  that  judgment 
was  rendered  you  must  not  be  governed  there- 
by. But  you  must  take  the  law  from  the  court 
and  the  facts  from  the  witness  stand,  apply  the 
one  to  the  other,  and  render  a  verdict  in  ac- 
cordance with  the  dictates  of  your  own  con- 
sciences. 

The  plaintiff  contends  that  he  entered  the 
service  of  this  defendant  company,  and  was 
wrongfully  discharged.  The  burden  is  on  the 
plaintiff  to  prove  his  contract  of  service  as  he 
represents  it.  The  further  burden  is  upon  him 
to  show  to  your  satisfaction  and  by  the  pre- 
ponderance of  the  evidence  that  he  was  wrong- 


fully discharged  from  the  service  of  iHdB  com- 
pany. He  is  foKher  bound  to  show  by  compe- 
tent evidence  what  damages  he  has  soatained 
by  reason  of  the  alleged  discharge. 

In  order  to  constitute  an  express  contract  of 
hiring,  the  contract  should  be  definite  as  to  all 
essential  elements,  as  time,  business,  and  com- 
pensation, and,  in  order  to  be  enforced,  both 
the  parties  must  be  bound  thereby.  On  the  part 
of  the  servant  (the  plaintiff  in  this  case)  there 
is  an  implied  obligation  to  enter  the  master's 
service  and  serve  him  diligently  and  faitlifuUy, 
to  obey  all  his  reasonable  commands,  treat  him 
respectfully,  and  to  perform  the  duties  inci- 
dent to  his  employment  honestly,  with  ordinary 
care  and  due  regard  to  his  master's  interest  and 
busifiess,  and  that  he  is  competent  to  discharge 
the  duties  for  which  he  is  employed,  that  he 
possesses  the  requisite  skill,  and  that  there  is 
nothing  that  unfits  him  physically  or  mentally 
for  the  duties  incident  to  his  emii^ojvnent.  In 
order  to  Justly  a  master  in  discharging  a  serv- 
ant, the  servant  must  have  been  guilty  of  con- 
duct that  amounts  to  a  breach  of  some  express 
or  implied  provision  of  the  contract  of  hiring. 
Anything  less  than  that  will  not  amount  to  a 
legal  justification  or  excuse.  The  question  as 
to  whether  the  master  has  waived  a  breach  of 
contract  by  the  servant  by  retaining  him  in 
service  after  knowledge  of  such  breach  is  a 
question  of  fact  for  the  Jury.  Prima  fade  it  is 
a  waiver  and  a  condonation  is  presumed;  but, 
if  there  are  circumstances  shown  that  tend  to 
establish  a  reasonable  or  proper  excuse  for 
delay,  it  is  for  the  jury  to  say  whether  in  fact 
the  breach  was  condoned.  If,  however,  such 
breach  has  been  in  fact  condoned,  it  cannot  sub- 
sequently be  relied  on  by  the  master  to  dis- 
charge the  servant  from  the  master's  service. 
If  you  find  that  the  plaintiff  was  incompetent, 
then  the  master  would  have  the  right  to  have 
discharged  him.  lif  you  find  that  the  plaintiff 
made  false  representations  as  to  his  qualifica- 
tions, and  that  the  master  acted  upon  those 
misrepresentations  and  took  the  plaintiff  into 
his  employment,  and  when  he  found  that  he, 
the  plaintiff,  did  not  possess  those  qualificationB, 
the  defendant  disdiarged  him  on  that  account, 
then  the  plaintiff  could  not  recover.  But  if  you 
find  that  the  plaintiff  entered  the  service  of 
this  defendant  company  under  a  contract,  and 
if  because  of  the  fact  it  suited  the  convenience 
of  the  company  to  change  its  business,  or  if  for 
any  other  reason  not  growing  out  of  the  fault 
of  the  plaintiff,  it  saw  fit  to  discharge  the  plain- 
tiff from  its  service,  you  would  be  authorized 
to  find  that  there  was  a  breach  of  the  contract 
of  hiring,  and  then  you  woufd  determine  what 
damages,  if  any,  the  plaintiff  had  sustained  by 
reason  of  the  breach  of  that  contract,  and 
you  would  be  authorized  to  find  a  verdict  for 
that  amount.  If,  on  the  other  hand,  the  repre- 
sentations made  were  false)  or  that  the  man 
was  incompetent,  or  that  for  any  of  the  reasons 
set  out  in  this  plea  this  defendant,  the  master, 
was  Justifiable  in  discharging  the  plaintiff,  then 
your  verdict  should  be  for  the  defendant.  Look 
and  see  what  the  contract  of  hiring  was;  see 
whether  or  not  there  has  been  a  breach  of  that 
contract  upon  the  part  of  the  defendant,  and 
what  damages,  if  any,  the  plaintiff  has  sustain- 
ed. If  you  find  that  the  contract  was  made, 
and  you  determine  there  was  a  breach  of  that 
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contract  by  this  defendant,  and  yon  find  that 
the  amount  of  damages  was  fixed,  or  you  can 
ascertain  them  from  the  evidence,  then  you 
would  be  authorized  to  find  for  the  plaintiff. 
If,  on  the  other  hand,  you  find  that  the  plain- 
tiff in  this  case  made  false  representations,  and 
that  this  defendant,  upon  finding  that  the  rep- 
resentations were  false,  discharged  him,  and 
if  that  was  the  reason  of  this  discharge,  or  if 
for  any  other  good  reason  set  out  in  this  plea 
this  company,  exercising  its  right  to  discharge 
him,  was  justified  in  discharging  him,  then 
your  verdict  should  be  for  the  defendant. 

You  are  to  try  this  case  under  the  evidence 
you  have  heard  on  this  witness  stand  and  the 
rules  of  law  given  you  in  charge  by  this  court, 
and  not  from  the  result  of  any  other  court. 

— Statement  by  editor. 

Hitch  &  Denmark,  of  Savannah,  for  plain- 
tiff in  error. 

Edwards  &  Lester,  of  Savannah,  for  de- 
fendant In  error. 

PER  CURIAM.  [1]  1.  In  this  case,  the 
plaintiff  sued  for  $100,  alleged  to  be  due  as 
salary  for  a  time  extending  from  April  15, 
1919,  to  May  1, 1919.  The  plaintiff  contended, 
and  adduced  evidence  to  show,  that  he  was 
employed  by  the  defendant  to  work  for  it 
from  October  14,  1918,  to  October  14,  1919. 
for  a  salary  of  $2,400  a  year,  his  salary  be- 
ing paid  semimonthly,  and  that  he  was  dis- 
charged and  was  paid  nothing  alter  April 
15,  1919.  The  defendant  contended  that  the 
contract  of  employment  terminated  on  April 
15,  1919;  that  the  plaintiff  had  done  no 
work  for  it  since  that  date,  and  was  due 
no  pay.  It  pleaded  also  that  the  discharge 
was  justified,  in  that  he  had  been  employed 
to  work  in  its  shipyard  upon  representations 
by  him  that  he  was  perfectly  competent  to 
perform  the  duties  to  which  he  was  assigned, 
whereas  he  proved  to  be  incompetent  It 
further  pleaded  that  he  was  contentious, 
opinionated,  egotistical,  and  incapable  of 
working  harmoniously  with  those  around 
him;  that  he  was  shifted  from  one  depart- 
ment to  another,  but  manifested  the  same 
characteristics  as  before;  that  he  fought 
with  one  employee,  was  so  disagreeable  that 
the  head  of  the  second  department  in  which 
he  worked  resigned;  and  that  he  was  such  a 
source  of  discord  among  the  other  employees 
that  it  was  necessary  to  discharge  him. 
Though  conflicting,  the  evidence  was  suffi- 
cient to  sustain  the  plaintifTs  contentions, 
and  this  court  cannot  set  aside  the  verdict 

[2]  2.  The  fourth  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial,  complain- 
ing of  the  admission  of  certain  documentary 
evidence,  cannot  be  considered,  as  the  evi- 
dence is  not  set  forth  in  the  ground  or  attach- 
ed to  it  as  an  exhibit  Carson  v.  State,  23  Ga. 
App.  535  (3),  98  S.  E.  817. 

[3]  3.  Refusal  to  permit  a  witness  to  testi- 
fy as  to  a  certain  matter  is  not  cause  for  a 
new  trial  where  it  is  not  shown  what  he 
would  have  testified  or  was  expected  to  tes- 


tify as  to  the  matter  if  he  had  been  allowed 
to  do  so,  nor  unless  it  appears  that  tbe  par- 
ty complaining  of  such  refusal  offered  the  tes- 
timony or  asked  that  it  be  admitted,  nor  un- 
less the  court  was  informed  of  what  it  was 
proposed  to  prove  by  the  witness.  It  should 
appear  that  such  testimony  was  material  and 
would  have  benefited  the  complaining  party. 
This  court  therefore  will  not  consider 
grounds  of  the  motion  for  a  new  trial  in  this 
case  which  complain  that  "the  court  erred  in 
refusing  to  permit"  a  named  witness  "to 
testify  what  kind  of  man  he  found  the  plain- 
tiff to  be,**  or  "to  testify  as  to  the  impres- 
sions derived  by  him  as  to  the  plaintiff  with 
respect  to  his  employment,  from  information 
given  him"  by  a  named  person,  and  similar 
grounds  which  appear  in  the  motion.  See 
the  opinion  of  Justice  Lcpnar,  in  Griffin  v. 
Henderson,  117  Ga.  382,  43  S.  E.  712.  See, 
also,  Morris  y.  State,  129  Ga.  434,  69  S.  E. 
223;  Lowe  v.  Burden,  22  Ga.  App.  679  (1),  97 
S.  E.  106;  Carson  v.  State,  22  Ga.  App.  744 
(7),  745,  97  S.  B.  202;  Kimbrel  v.  State,  24 
Ga.  App.  696,  101  S.  E.  920. 

[4]  4.  The  eleventh  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  Is  with- 
out merit,  since  the  ruling  therein  complained 
of  was  in  favor  of  the  plaintiff. 

[61  5.  The  twelfth  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  is  defec- 
tive because  it  complains  of  the  admission 
in  evidence  of  a  certain  letter,  but  the  let- 
ter is  not  set  forth  in  the  ground  or  attached 
thereto  as  an  exhibit 

(a)  The  statement  of  the  court  made  while 
ruling  upon  the  admissibility  of  this  evi- 
dence did  not  amount  to  an  expression  or 
intimation  of  an  opinion  as  to  what  had  been 
proved  in  the  case. 

[8]  6.  In  the  absence  of  an  appropriate  re- 
quest, it  Is  not  error  to  fall  to  explain  to  the 
jury  the  meaning  of  "a  preponderance  of  the 
evidence."  Seaboard  Air  Line  Ry.  ▼.  Ran- 
dolph, 136  Ga.  505  (4),  71  S.  E.  887. 

[7]  7.  The  charge  of  the  court  substantial- 
ly set  out  the  contentions  of  the  plaintiff  in 
error  as  contained  in  its  plea,  and  the  assign- 
ment that  it  did  not  do  so  is  without  merit 

[81  8.  The  charge  was  not  subject  to  the 
criticism  that  it  failed  to  apply  the  law  to  the 
particular  facts  in  the  case. 

[9]  9.  Viewing  the  charge  as  a  whole,  it 
was  not  objectionable,  in  the  absence  of  a 
specific  request  to  that  effect,  for  failing  to 
charge  more  fully  what  constituted  a  breadi 
of  a  contract  on  the  part  of  the  defendant  in 
error. 

[10-131  10.  The  charge  of  the  court  was 
full  and  fair,  and  not  subject  to  any  of  the 
criticisms  of  it  made  in  the  motion  for  a 
new  trial.  For  no  reason  assigned  was  it 
error  to  overrule  the  moticm  for  a  new  trlaL 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE  and  BLOOD- 
WORTH,  JJ.,  concur. 
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HAGAN  GROCERY  CO.  V.  NOBLES. 
(No.  11732.) 

(Court  of  Appeals  of  Georgia,  DiyiBion  No.  1. 

March  8,  1021.) 

(SyUahus  hy  Editorial  Btaff.) 

I.  Sales  «=s>4l8(l2)— That  seller  had  notloe  of 
resale  by  bayer  must  be  pleaded  and  proved. 
Where  the  purchaser  of  goods  seeks  to  re- 
corer  of  the  seller  damages  for  nondelivery 
measured  by  the  difference  between  the  con- 
tract price  and  the  price  on  a  resale,  he  should 
both  allege  and  prove  that  at  the  time  of  mak- 
ing the  contract  of  sale  the  seller  had  notice  of 
such  contract  of  resale. 


2.  Sales  ^=s>4 1 3— Evidence  that  buyer  had  re- 
sold the  goods  to  knowledge  of  seller  falling 
to  deliver  held  not  admissible. 
In  action  by  buyer  for  failure  to  deliver 
goods,  in  which  complaint  failed  to  allege  that 
seller  had  notice  of  intended  resale,  rejection 
of   evidence  that  seller  had  knowledge   of   a 
resale,  and  as  to  expenses  of  purchasing  oth- 
er goods  to  fill  contract  of  resale,  is  not  er- 
ror. 


3.  Customs  and  usages  ^=9 1 &— Petition  held 
not  to  authorize  proof  of  custom  to  resell, 
In  advance,  oranges  bought. 

In  an  action  by  buyer  for  failure  to  deliv- 
er carload  (^  oranges  purchased,  petition  hM 
not  to  contain  any  allegations  that  would  war- 
rant proof  of  the  usual  custom  in  trade  of  the 
wholesale  purchaser  of  oranges  in  carload  lots 
to  resell  them  in  advance. 

4.  Sales  ^ss»4l8(2)— Market  price  of  goods  not 
delivered  at  time  after  breach  and  place  oth- 
er than  delivery  not  admissible. 

In  action  for  breach  of  contract  to  deliver 
a  car  of  oranges,  exdusion  of  evidence  of 
market  price  at  place  other  than  place  of  de- 
livery and  at  time  after  the  breach  heUt  not 
error. 

Error  ftom  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  the  Hagan  Grocery  Company 
against  W.  H.  Nobles.  From  a  Judgment  of 
nonsuit,  plaintiff  brings  error.    Affirmed. 

So  much  of  the  petition  as  was  material 
was  as  follows: 

(3)  Your  petitioner  alleges  that  on  or  about 
October  10,  1918,  it  purchased  from  W.  H. 
Nobles  one  car  of  Indian  River  oranges,  con- 
sisting of  400  crates,  to  be  shipped  to  your  pe- 
titioner on  December  10,  1918,  at  Donalson- 
ville,  Ga.,  and  for  which  it  was  agreed  that 
your  petitioner  was  to  pay  the  defendant  on 
delivery  the  sum  of  $3.85  per  crate,  or  a  total 
of  $1,540.50,  said  fruit  to  be  in  prime  condi- 
tion and  to  be  of  good  merchantable  quality. 

(4)  Your  petitioner  alleges  that  said  con- 
tract of  sale  was  duly  confirmed  about  Octo- 
ber 10,  1918,  and  your  petitioner,  after  pur- 
chasing said  oranges,  sold  the  same  to  its  trade 
before  the  same  arrived  at  Donalsonville,  as- 
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suming  that  the  defendant  would  perform  his 
contract  as  made  and  entwed  into. 

(5)  Your  petitioner  slleges  that  the  defend- 
ant did,  on  December  10,  1918,  ship  to  your 
petitioner  a  car  of  oranges,  consisting  of  400 
crates,  which  arrived  at  Donalsonville,  about 
December  13,  1918,  in  a  badly  damaged  condi- 
tion, about  50  per  cent  of  the  same  being  rot- 
ten and  damaged,  and  having  been  damaged 
for  a  period  of  several  days  before  being  ship- 
ped to  your  petitioner. 

(6)  That  the  oranges  shipped  to  your  peti- 
tioner were  practically  worthless,  and  about  50 
per  cent,  of  same  were  unsalable,  and  your 
petitioner  declined  to  accept  the  same,  and 
requested  the  defendant  to  ship  another  car  in 
order  to  complete  his  contract  as  made  and 
entered  into  with  your  petitioner,  which  the 
defendant  declined  and  refused  to  do. 

(7)  Petitioner  alleges  that  by  reason  of  the. 
failure  of  the  defendant  to  perform  its  con- 
tract petitioner  was  compelled  to  go  into  the 
market  and  buy  other  oranges  at  much  higher 
price  in  order  to  fill  its  contract  with  its  cus- 
tomers, and  in  so  doing  it  suffered  a  loss  by 
reason  of  so  doing  in  the  amount  herein  sued 
for. 


exceptions  to  introduction  of  evidence  not 
sufficiently  Indicated  in  the  opinion  of  the 
court  were  as  follows: 

Because  the  court  erred  in  excluding  from 
the  consideration  of  the  jury,  on  objection  of 
counsel  for  defendant  in  the  court  below,  the 
following  material  e?vidence  of  the  witness  A. 
G.  Hagan,  president  and  general  manager  of 
the  Hagan  Grocery  Company,  the  same  being 
ruled  out  by  the  court  on  the  ground  that  the 
price  would  be  at  the  place  of  delivery,  and 
not  at  some  other  point  than  the  place  of  de- 
livery, the  questions  and  answers  ruled  out 
being  as  follows: 

"Q.  Mr.  Hagan,  you  tried  to  get  Indian  Riv- 
er oranges  from  several  brokers,  after  Mr. 
Nobles  refused  to  ship  you  another  car,  did 
you  not?    A.  Yes,  sir. 

"Q.  Were  you  unable  to  get  them  nearer 
than  Jacksonville,  Fla.?  A.  The  only  place  I 
was  able  to  get  them  at  all  was  Jacksonville, 
Fla.      , 

"Q.  What  were  Indian  River  oranges  worth 
at  that  time  at  Jacksonville,  Fla.,  and  were 
you  familiar  with  quotations  at  that  time  on 
Indian  River  oranges?  A.  Yes,  sir;  they  were 
worth  at  that  time  $5  per  crate  at  Jackson- 
ville, Fla.** 

The  foregoing  evidence  was  excluded  from 
the  jury  by  the  court  on  objection  of  counsel 
for  defendant  on  the  ground  that  the  plaintiff 
was  restricted  to  proving  the  market  price  on 
the  date  of  the  breach  of  the  contract,  and 
when  oranges  were  purchased  in  Ueu  of  those 
which  the  seller  had  declined  to  furnish,  at  the 
time  and  place  of  sale. 

Because  the  court  erred  in  excluding  from 
the  consideration  of  the  jury  the  following 
material  evidence  of  the  witness  A.  G.  Hagan, 
president  and  manager  of  the  Hagan  Grocery 
Company,  on  objection  of  counsel  for  defend- 
ant, the  evidence  excluded  being  substantially 
as  follows: 

Q.  Mr.  Hagan  did  you  try  to  locate  any 


*«i 
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Indian  River  oranges  wlien  yon  were  unable  to 
purchase  them  at  Titusville,  Fla.?  A.  I  could 
not  locate  any  except  at  Jacksonville,  Fla. 

'^Q.  Yon  couldn't  locate  any  at  any  price? 
A.  I  couldn't  locate  any  at  all,  except  at  Jack- 
sonville, and  price  wasn't  an  object. 

"Q.  What  was  the  best  price  that  you  could 
obtain  Indian  River  oranges  for,  such  as  you 
had  contracted  with  Mr.  Nobles  to  deliver  to 
you?  A.  $5  per  crate  f.  o.  b.  Jacksonville, 
Fla." 

The  court  on  objection  of  defendant  ruled  out 
the  foregoing  evidence,  and  excluded  the  same 
from  the  consideration  of  the  jury,  and  plain- 
tiff in  the  court  below  then  and  there  excepted, 
and  here  and  now  excepts,  and  says  that  the 
court  erred  in  excluding  said  evidence  from  the 
consideration  of  the  jury. 

Because  the  court  erred  in  withholding  and 
excluding  from  the  consideration  of  the  Jury 
the  following  material  evidence  of  the  witness 
A.  G.  Hagan,  the  same  being  substantially  as 
follows: 

"Q.  Mr.  Hagan  what  was  the  contract  price 
you  were  to  pay  Mr.  Nobles  for  the  oranges? 
A.  I  was  to  pay  him  $3.85  per  crate. 

"Q.  Mr.  Hagan  how  much  were  you  after- 
wards compelled  to  pay  for  these  same  oranges 
in  Jacksonville,  Fla.?    A.  $5  per  crate. 

"Q.  Mr.  Hagan,  what  amount  per  crate  did 
your  company  lose  on  account  of  having  to  re- 
purchase the  oranges,  after  Mr.  NoUes  had 
failed  to  deliver  the  same?  A.  $1.15  per 
crate.** 

Counsel  for  defendant  objected  to  this  evi- 
dence on  the  ground  that  the  same  was  ir- 
relevant and  immaterial,  and  because  there 
was  no  pleading  to  justify  the  same,  and  on 
this  objection  the  court  declined  to  permit  the 
evidence  to  go  to  the  jury. 

Because  the  court  erred  in  exduding  from 
the  evidence  the  following  material  testimony 
of  the  witness  A.  G.  Hagan,  the  testimony  be- 
ing substantially  as  follows: 

''Q.  Mr.  Hagan,  do  you  know  what  the  mar- 
ket price  was  for  Indian  Biver  oranges,  such 
as  those  contracted  for  from  Mr.  Nobles,  in 
DonalsonviUe,  on  or  about  December  13,  1919? 
A.  There  was  no  market  price  for  Indian  Riv- 
er oranges  in  DonalsonviUe,  Ga.,  during  the 
month  of  December,  1918,  for  the  reason  that 
there  were  none  to  be  had  at  that  point,  and 
they  could  not  be  bought  in  DonalsonviUe." 

Because  the  court  dedined  to  permit  the 
witness  A.  G.  Hagan,  for  plaintiff,,  to  answer 
the  foUowing  material  questions,  which  were 
propounded  by  counsel  for  plaintiff  in  the  court 
below.  Counsel  stating  what  answer  was  ex- 
pected of  the  witness,  Uie  question  and  answer 
being  substantiaUy  as  foUows: 

"Q.  Mr.  Hagan,  did  you  undeartake  or  make 
iny  effort  to  purchase  Indian  River  oranges  at 
DonalsonviUe,    Ga.,    on   December   18,    1918» 


which  was  the  date  the  car  arrfrad  trma  Tl- 
tusvflle,  and,  if  so,  state  the  best  price  yon 
were  able  to  get  on  Indian  River  oranges?  A. 
I  tried  to  purchase  Indian  River  oranges,  such 
as  those  contracted  for,  at  DonalsonviUe  and 
aU  nearby  points,  but  was  unable  to  locate  any 
except  at  JacksonviUe,  Fla.,  which  was  the 
nearest  and  only  place  where  they  could  be 
obtained,  and  the  price  paid  was  $5  per  crate 
f.  o.  b.  JacksonviUe." 

— Statement  by  editor. 

John  R.  WUson  and  Handley  O.  Harrison, 
both  of  Bainbridge,  for  plaintiff  In  error. 

J.  0.  Hale  and  W.  V.  Custer,  both  of  Bain- 
bridge, for  defendant  in  error. 


LUKE,  J.  [1]  1.  Where  the  parchaser  of 
goods  seeks  to  recover  of  the  seller  damages 
for  nondelivery,  measured  by  the  difference 
between  the  contract  price  and  the  price  on 
a  resale,  he  should  both  aUege  and  prove  that 
at  the  time  of  making  the  contract  of  the  sale 
the  seUer  had  notice  of  such  contract  of  re- 
sale. See  Truitt  t.  Rust  &  Shelbume  Sales 
Co.,  25  Ga.  App.  62, 102  S.  E.  645  (1). 

[2]  2.  Where  the  buyer  in  such  a  case  fails 
to  allege  In  his  petition  that  the  seller  knew 
of  the  contract  of  resale,  and  no  demurrer  or 
motion  to  dismiss  Is  interposed,  the  plaintiff 
has  the  right  to  prove  his  case  as  laid,  but 
it  is  not  error  to  repel  aU  evidence  tending  to 
show  knowledge  of  the  seller  at  the  time  of 
the  sale  of  the  intended  resala  See  KeUy 
▼.  Strouse,  116  Ga.  872  (4),  43  S.  B.  280. 

8.  Nor  was  it  error,  in  the  absence  of  an 
aiypropriate  allegation  in  the  petition,  to  re- 
ject evidence  as  to  expenses  Incurred  by  the 
buyer  in  purchasing  other  oranges  to  fulfill 
his  contracts  of  resale. 

[3]  4.  The  petition  contained  no  allegation 
that  would  warrant  proof  of  the  "usual  cus- 
tom of  trade  of  the  wholesaler  purchasing 
oranges  in  carload  lots  to  sell  them  in  ad- 
vance to  the  retail  trade." 

[4]  6.  There  was  no  merit  In  any  of  the 
other  exceptions  aa  to  the  introduction  of 
evidence. 

6.  The  plaintiff  having  failed  to  prove  any 
ascertainable  damages,  his  petition  was  not 
proven  as  laid,  and  it  was  not  error  to  grant 
£L  nonsuit.    KeUy  v.  Strouse,  supra. 

Judgment  affirmed* 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 

concur. 


Ga.)  JARRETT  ▼.  McKIKNON 

(lot  8.B.) 

(26  Ga.  App.  663) 

TICKNOR  V.  8PENCE.     (No.  12073.) 


(Court  of  Appeals  of  Georgia,  Diyiaioii  No.  1. 

April  14,  1921.) 

(SyUahua  6y  Bdiiorial  Bialf,) 

Brokers  ^=s>7l.-^ffer  to  sell  for  oertain  price 

not  agreemeot  to  pay  excess  above  sacb  price 

to  broker. 

A  real  estate  owner's  statement  to  a  broker 

that  he  would  sell  the  property  for  a  certain 

sum  net  to  him  was  not  an  offer  or  agreement 

to  pay  the  broker  the  excess  above  snch  price 

of  any  amount  paid  by  a  purchaser  obtained 

by  the  broker. 

liuke,  J^  dissenting. 

Error  from  City  Court  of  Albany;  Qaytoo 
Jones,  Judge. 

Action  by  T.  M«  Tlcknor  against  R.  B.  L. 
Spence,  Sr.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  H.  Ferrell,  of  Albany,  for  plaintiff  In 
error. 

Lippitt  &  Burt,  of  Albany,  for  defendant  in 
error. 

BLOODWORTH,  J.  1.  The  owner  of  cer- 
tain real  estate  wrote  to  a  broker  that  he 
would  sell  the  property  for  a  certain  siun 
net  to  bim  (the  owner),  and  the  broker  pro- 
cured a  purchaser  who  was  able,  willing,  and 
ready  to  buy  at  a  price  in  excess  of  the 
amount  named,  but  tbe  owner  refused  to 
sell.  Held,  that  the  terms  of  the  agreement 
on  the  part  of  the  owner  did  not  import  an 
offer  on  his  part  to  pay  the  broker  tbe  excess 
in  tbe  amount  which  the  purchaser  was  will- 
ing to  pay  for  the  property,  above  the  sum 
named,  for  which  the  owner  was  willing  to 
sell  it 

2.  A  petition  alleging  the  foregoing  facts 
and  praying  for  judgment  for  a  sum  equal 
to  the  excess  in  the  amount  at  which  the  al- 
leged purchaser  was  willing  to  buy,  above 
the  "net**  amount  at  which  the  owner  was 
willing  to  sell,  was  demurrable.  Matheney, 
Beasley  &  Koon  v.  Godin,  180  Ga.  713,  61  S. 
E.  703. 

Judgment  affirmed. 

BROYLES,  C.  J.,  concurs, 

LUKE),  J.  (dissenting).  I  think,  upon  the 
particular  facts  pleaded  in  this  ease,  we 
might  distiDguish  it  from  the  case  of  Math- 
eney, Beasley  A  Koon  v.  Godln,  130  6a.  713, 
61  S.  B.  703.  In  the  opinion  of  the  writer 
the  petition  ia  sufficient  to  show  a  contract 
whereby  the  broker  was  to  receive  for  his 
services  the  sum  in  excess  of  the  price  at 
which  the  owner  agreed  to  sell  the  property. 


JARRETT  V.  McKINNON. 
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(98  Ga.  App.  €94) 
(No.  11781.) 


(Court  of  Appeals  of  (Georgia,  Division  No.  2. 

April  14,  1021.) 

(SytlaJms  hy  Editorial  Biaff.) 

1.  Vendor  and  pnrohaser  «=9l76— Parohaser 
entitled  to  apportionment  of  price  when  do- 
flcieney  Justifies  loferenee  of  fraud. 

Where  a  sale  of  land  is  by  the  tract  de- 
scribed  as  containing  a  certain  number  of  acres 
"more  or  less,"  the  purchaser  may  obtain  an 
apportionment  of  the  purchase  price  upon  proof 
of  such  a  deficiency  in  acreage  as  justifies  the 
inference  that  the  sale  was  induced  by  actual 
fraud. 

2.  Vendor  and  purchaser  ^=»34— Exhibition  of 
deed  misrep resenting  acreage  may  constitute 
"fraud*'  Justifying  apportionment  ef  price. 

Under  Cir.  Code  1910,  |  .4626,  providing 
that  slight  drcnmstances  may  carry  conviction 
of  the  existence  of  fraud,  and  section  4622,  pro- 
viding that  actual  fraud  consists  in  any  arti- 
fice by  which  another  is  deceived,  a  vendor's 
exhibition  to  the  purchaser  of  a  deed,  indicat- 
ing that  the  land  contained  810  acres,  when  in 
fact  it  contained  157  acres  less,  might  consti- 
tute actual  fraud,  entitling  the  purchaser  to  an 
apportionment  of  the  price,  where  the  deficien- 
cy was  known  to  the  vendor,  but  unknown  to 
the  purchaser. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BMrst  and  Second  Series,  Fraud.} 

Error  from  City  Court  of  Thomasville;  W. 
M.  Hammond,  Judge. 

Action  by  J.  A.  McKinnon  against  F.  M. 
Jarrett.  Judgment  for  plalntifl,  and  defend- 
ant brings  error.    Beversed. 

Tltns,  Dekle  &  Hopldnii,  of  Thomasville, 
for  plaintiff  In  error. 

Branch  &  Snow,  of  Quitman,  for  defendant 
in  error. 

STEPHENS,  J.  tU  1.  Where  there  Is  a 
sale  and  conveyance  of  land  by  the  tract, 
described  In  the  conveyance  as  containing  so 
many  acres,  with  the  qualifying  words  "more 
or  less  "  the  purchaser  may  defend  against  a 
suit  for  the  purchase  money  and  obtain  an 
apportionment  In  the  purchase  price,  upon 
proof  of  a  deficiency  in  the  number  of  acres, 
and  that  there  was  such  a  deficiency  as  to 
Justlty  the  inference  that  the  sale  was  in- 
duced by  actual  fraud.  See,  In  this  connec- 
tion, Emlen  v.  Roper,  133  Ga.  726,  66  S.  E. 
934;  Kendall  ▼.  Wells,  126  Oa.  843,  65  S. 
E.  41. 

[2]  2.  ''Fraud,  being  In  Itself  subtle,  slight 
circumstances  may  be  sufficient  to  carry  con- 
viction of  its  existence**  (Civil  Code  1910,  { 
4626);  and,  since  ''actual  fraud  consists  In 
any  kind  of  artifice  by  .which  another  Is 
deceived"  (Civil  Code  of  1910.  i  4622),  it 
follows  that  whe^e  a  vendor,  in  order  to 
induce  a  sale  of  land,  even  though  the  land 
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Is  to  be  sold  by  the  tract,  exhibits  to  the 
purchaser  and  produces,  for  his  inspection  a 
deed  to  the  tract  from  another  party  to  the 
vendor,  wtdch  deed  indicates  that  the  land 
contains  so  many  acres,  to  wit,  319,  more  or 
less,  when  as  a  matter  of  fact  the  tract  sold 
is  deficient  in  the  number  of  acres  by  near- 
ly one-half  (to  wit,  157  acres)  of  the  number 
of  acres  indicated  in  the  deed  exhibited, 
which  deficiency  is  known  to  the  vendor  but 
unknown  to  the  purchaser,  such  act  on  the 
part  of  the  vendor  in  exhibiting  such  con- 
veyance to  the  purchaser  is  such  as  may 
amount  to  a  false  representation  as  to  the 
size  of  the  tract  and  thereby  constitute  ac- 
tual fraud  upon  the  purchaser. 

3.  In  a  suit  by  the  vendor  for  the  purchase 
price  of  the  land,  it  was  error  to  strike  the 
defendant's  plea,  setting  up  the  above  facts 
by  .way  of  defense,  and  for  the  purpose  of  ob- 
taining an  apportionment  of  the  purchase 
price. 

Judgment  reversed. 

JBNKINS,  P.  J.,  and  HILL,  J^  concur. 


(26  Oa.  App.  686) 

COLLINS  V.  STATE.     (No.  12201.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  14,  1921.) 

(SyUahua  hy  Editorial  Staff.) 

Criminal  law  ^=s>5IO— New  trial  Improperly  de- 
nied  when  evidence  aside  from  acoomplioe's 
testimony  does  not  eonnect  aocused  with  of- 
fense. 

Where  there  is  no  evidence  other  than  the 
testimony  of  an  accomplice  to  connect  accused 
with  the  perpetratioD  of  the  offense  and  leading 
to  the  ixiference  of  his  guilt,  a  motion  for  a 
new  trial  is  erroneously  overruled. 

Error  from  Superior  Court,  Grady  Coun- 
ty: John  R.  Wilson,  Judge. 

John  Collins  was  c<mvlcted  of  an  ofTense, 
and  he  brings  error.    Reversed. 

S.  P.  Cain,  of  Cairo,  for  plaintiff  in  error. 
B.  C.  Gardner,  Sol.  Gen.,  and  O.  E.  Crow, 
both  of  Camilla,  for  the  State. 


BLOODWORTH,  J.  This  case  is  control- 
led by  the  principles  announced  in  Butler  v. 
State,  17  Ga.  App.  522,  87  S.  E.  712,  and  the 
cases  therein  dted.  Eliminating  from  this 
case  the  testimony  of  the  accomplice,  there  is 
left  no  evidence  to  connect  the  accused  with 
the  perpetration  of  the  offense  and  leading 
to  the  inference  of  his  guilt. 

The  court  erred  in  overruling  the  motion 
for  a  new  triaL 

Judgment  reversed. 

BROYLES;  C.  J.,  and  LUKE,  J.,  concur. 


(26  Qa.  App.  712) 

NATIONAL  CASH  REGISTER  CO.  V.  a  a 

HENDERSON   FURNITURE  CO. 

(No.  11980.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1921.) 

(SyUabus  hy  Editorial  Stag.) 

Sales  «=»50— Sabstltuted  oostraot  nay  be  re- 
scinded for  fraud,  notwlthstandino  waiver  of 
fraud  In  first  oontract. 

Where  a  cash  register  was  not  as  repre- 
sented by  the  seller  and  a  new  contract  was 
made  for  another  cash  register,  the  buyer's 
waiver  of  the  fraud  in  the  procurement  of  the 
first  contract,  by  executing  the  second  contract 
with  knowledge  of  its  existence,  did  not  prevent 
rescission  of  the  second  contract  for  false  and 
fraudulent  representations  in  connection  with 
its  procurement. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  the  National  (^ash  Register 
Company  against  the  G.  G.  Henderson  Fur- 
niture Ck>mpany.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Dowling  &  Askew,  of  Moultrie,  tot  plain- 
tiff in  error. 

Hill  &  Gibson,  of  Moultrie,  for  defendant 
in  error. 

HILL,  J.  The  defendant  bought  from  the 
plaintiff  a  cash  register  on  express  warran- 
ty that  it  would  give  certain  definite  results. 
He  made  a  cash  payment  and  gave  his  notes 
for  the  balance  of  the  purchase  price.  Gn 
receipt  of  the  register  it  was  found  to  be  de- 
fective in  its  physical  construction,  and 
would  not  perform  the  particular  kind  of 
work  demanded  by  the  defendant  and  which 
at  the  time  of  the  purchase  the  plaintiff  rep- 
resented it  would  perform.  The  plaintiff  ad- 
mitted these  defects  and  entered  into  a  new 
contract  with  the  defendant  to  furnish  an- 
other register  of  exactly  the  kind  described 
by  the  defendant  as  necessary  to  his  busi- 
ness. Relying  upon  these  statements  made 
to  him  by  the  plaintiff  the  defendant  agreed 
to  the  second  contract  When  the  second 
register  was  delivered  to  the  defendant  for 
use,  he  discovered,  after  thoroughly  testing 
it,  that  the  representaticms  and  statements 
of  the  plaintiff  as  to  the  efficiency  of  the 
register  to  perform  the  work  demanded  were 
false  and  fraudulent.  When  defendant  dis- 
covered that  the  second  contract  had  been 
secured  from  him  by  these  false  and  fraud- 
ulent representations,  he  promptly  tendered 
the  register  back  to  the  plaintiff,  while  it 
was  in  the  condition  in  which  he  had  receiv- 
ed it,  and  demanded  the  return  of  the  cash 
paid  as  the  initial  payment  on  the  first  con- 
tract and  a  rescission  of  the  second  contract 
The  plaintiff  refused  compliance  with  the 
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defendant's  demand,  and  bronght  snit  on  the 
purchase-money  notes  executed  at  the  time 
of  the  purchase  of  the  first  register.  The 
defendant  filed  an  answer,  setting  up  sub- 
stantially the  facts  stated  above,  and  as- 
sumed the  burden,  and  the  verdict  was  in 
his  favor.  The  plaintiff's  motion  for  a  new 
trial,  based  on  the  general  grounds  alone, 
was  overruled. 

Held,  the  trial  Judge  did  not  err  In  over- 
ruling the  motion  for  a  new  trial.  The  prin- 
ciple that,  even  if  there  had  been  fraud  in 
the  procurement  of  the  first  contract,  it  was 
waived  by  the  defendant  when  he  executed 
the  second  contract  with  knowledge  of  its 
existence  has  no  application,  because  here 
fraud  is  also  alleged  in  connection  with  pro- 
curement of  the  second  contract 

Judgment  affirmed. 

JENKINS,  P.  J^  and  STEPHENS,  J.,  ron- 
cur. 


(26  Oa.  App.  686) 

CHAMBERS  V.  WALKER,  County  Treasurer. 

(No.  11903.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

April  13,  1»21.) 

(ByllabuM  hv  Editorial  Staff  J 

Appeal  and  error  ^ss>\5  —  Writ  of  error  not 
maintainable  In  eases  tried  together  on  one 
motion  for  new  trial  and  bill  of  exoepilons. 

Where  separate  cases  between  the  same 
parties  were  by  agreement  tried  together,  bat 
there  were  two  separate  verdicts,  a  single  mo- 
tion for  a  new  trial  and  a  single  bill  of  excep- 
tions will  not  support  a  writ  of  error. 

Error  from  Superior  Oonrt,  Haralson 
County;   F.  A.  Irwin,  Judge. 

Two  actions  between  D.  C.  (Cambers  and 
W.  C.  Walker,  County  Treasurer.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Writ  of  error  dismissed. 

lioyd  Thomas  and  M.  J.  Head,  both  of 
Tallapoosa,  for  plaintiff  In  error. 

J.  S.  Edwards  and  Price  Edwards,  both  of 
Buchanan,  for  defendant  in  error. 

LUKE,  J.  1.  It  is  recited  in  the  bill  of 
exceptions  in  this  case  that  by  agreement  of 
counsel  the  issues  upon  two  separate  cases 
between  the  same  parties  were  tried  together 
before  one  Jury.  The  record  shows  there 
were  two  separate  verdicts.  The  plaintiff  in 
error  filed  only  one  motion  for  a  new  trial, 
in  which  complaint  is  made  as  to  the  admis- 
sibility of  evidence,  and  certain  errors  are 
assigned  upon  excerpts  from  the  charge  of 
the  court  The  plaintiff  in  error  undertakes 
to  have  both  cases  considered  on  one  motion 
for  a  new  trial,  and  presents  only  one  bill 
of  exceptions,  to  bring  into  question  the 
legality  of  the  two  verdicts  in  the  two  separa- 


V.  ALLEN  811 

S.B.) 

rate  cases.    Under  the  ruling  of  this  court  in 
Jones  V.  Maril,  19  Ga.  App.  216  (4),  91  S. 
E.  445,  and  cases  there  cited,  this  writ  of 
error  must  be  dismissed. 
Writ  of  error  dismissed. 

BROYLES,  O.  J.,  and  BLOODWOBTH, 
J.,  concur. 

(26  Ga.  App.  725) 
SIMMONS  V.  ALLEN.     (No.  12025.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  14.  1921.) 

(SyHahua  by  Editorial  Staff.) 

Justioes  of  the  peace  ^ss»l41(4)-^ppeal  not 
prevented  by  entry  of  claim  and  rendition  of 
Judgment  for  $45  where  suit  was  for  $55. 

The  right  to  appeal  is  fixed  by  the  pleadings, 
and  where  suit  was  brought  in  justice's  court  on 
a  note  for  $55,  the  subsequent  entry  of  a  credit 
of  $10  and  the  rendition  of  judgment  for  $45 
did  not  deprive  defendant  of  the  right  of  ap- 
peal to  the  superior  court. 

Error  from  Superior  Court,  Bibb  County; 
Malcolm  D.  Jones,  Judge. 

Action  by  W.  M.  Allen  against  S.  B.  Sim- 
mons. An  appeal  from  a  judgment  for  plain- 
tiffs before  a  justice  was  dismissed  by  the 
superior  court,  and  defendant  brings  error. 
Reversed. 

J.  P.  Burnett  and  H.  F.  Strohecker,  both 
of  Macon,  for  plaintiff  in  error. 

Himter  &  Daly,  of  Maoon,  for  defendant  in 
error. 

HILL,  J.  Suit  in  a  justice's  court  was 
brought  upon  a  promissory  note  for  the  prin- 
cipal sum  of  $55  and  during  the  trial  in  that 
court  the  defendant's  attorney  entered  a 
credit  of  $10  on  the  note,  and  judgment  was 
thereupon  rendered  for  the  plaintiff  for  $45 
principal,  besides  interest;  and  within  the 
time  allowed  by  law  the  defendant  filed  an 
appeal  to  the  superior  court  When  the  case 
was  called  in  the  superior  court  counsel  for 
the  plaintiff  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  court  was  without  juris- 
diction, as  the  amount  in  controversy  was 
less  than  $50,  and  this  motion  was  sustained^ 
and  the  appeal  dismissed.  Held  error.  The 
right  to  appeal  is  fixed  by  the  pleadings,  and 
not  by  reductions  which  may  be  made  at  the 
trial  in  the  justice's  court,  nor  by  the  amount 
of  the  final  judgment.  Hart  v.  Gordon,  8 
Ga.  App.  825,  70  S.  E.  193;  BeU  v.  Davis, 
93  Ga.  233,  18  S.  B.  647;  Dyar  v.  Scott,  99 
Ga.  96,  24  S.  E.  855;  Barnes  v.  Vandiver,  5 
Ga.  App.  162,  62  S.  E.  994 :  Civil  Code  1910, 
{  4738. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


4tB»Fior  othtr 
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PORTERVINTv.  STATE.    (No.  I2I0I.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

April  13,  1921.) 

Brror  from  Superior  Court,  Thomas  County; 
W.  E.  Thomas,  Judge. 

Action  by  the  State  against  W.  S.  Portervint. 
Judgment  against  Portervint,  and  he  brings  er- 
ror.    Affirmed. 

J.  E.  Craigmiles,  of  Thommsyille,  for  plalntiff 
la  error. 

Clifford  B.  Hay,  SoL  Gen.*  of  ThomasTille, 
for  the  State. 


LUKE,  J.  This  case  is  here  upon  the  single 
assignment  of  error,  that  the  evidence  did  not 
authorise  the  verdict  This  court  cannot  say 
that  there  is  no  evidence  which  would  author- 
ise the  verdict. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 

(26  Ga.  App.  710) 

WRIGHT  V.  BELL.     (No.  11973.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1921.) 

(8yllabu9  hy  the  OaurtJ 

Laadlord  and  tenant  ^=3>33l(6)— In  proonedlno 
on  distress  warrant,  undisputed  facts  held  to 
demand  verdict  for  landlord. 

Where  there  was  no  evidence  to  support  a 
verdict  for  the  defendant,  and  positive  and  un- 
equivocal evidence  demanded  a  verdict  for  the 
plaintiff,  for  a  specific  amount,  a  verdict  for 
the  defendant  should  have  been  set  aside  as 
being  contrary  to  law. 

Error  from  Superior  Caart>  Barrow  Coun- 
ty; A.  J.  Cobb,  Judge. 

Action  by  M.  A.  Wrigbt  against  Zion  Bell. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Beversed. 

A  distress  warrant  was  levied  for  rent  al- 
leged to  be  due  in  1917.  A  counter  affidavit 
waB  made  and  bond  given,  as  provided  by 
t^tatute,  and  on  the  trial  of  the  Issue  thus 
made  Uie  verdict  wan  adverse  to  the  plain- 
tiff. Her  motion  for  a  new  trial  was  over- 
ruled, and  she  excepted.  The  evidence  in 
her  behalf,  substantially  stated,  makes  the 
following  case:  The  defendant  rented  100 
acres  of  laud  from  the  plaintiff  in  the  year 
1917  under  a  contract  to  pay  her  one-third 
of  the  com  and  one-fourth  of  the  cotton  to 
\>e  grown  on  the  rented  land,  she  to  pay  for 
one-half  of  the  fertilizers  used  by  the  tenant 
The  plaintiff  and  four  witnesses  testiiied 
positively  that  in  the  year  1917  the  tenant 
made  80  bales  of  cotton  and  no  corn;  that 
early  in  January,  1918,  he  settled  with  her 
for  23  bales  of  cotton  according  to  the  con- 
tract: that  after  this  partial  settlement  he 


made  and  sold  7  bales  more,  for  wblcfa  he 
had  made  no  settlement  and  imld  no  part 
of  the  rent.  It  was  admitted  that  no  com 
bad  been  made.  It  was  also  admitted  by 
the  plaintiff  that  she  owed  one-fourth  of  the 
cost  of  the  fertilizer  for  the  year  1917,  the 
total  amount  being  1247.50.  The  plaintiff 
proved  also  that  the  market  price  of  cotton 
during  the  month  of  January  averaged  31 
cents  per  potmd.  The  defendant  Introduced 
no  evidence. 

J.  C.  Knox,  of  Monroe,  for  plaintiff  in 
error. 

Irewls  C.  Bussell  and  Jos.  D.  QuiUian,  both 
of  Winder,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
We  are  somewhat  puzzled  to  understand  why 
the  Jury  found  the  verdict  The  evidence 
indisputably  demanded  a  verdict  for  the 
plaintiff.  Counsel  for  the  defendant  in  er- 
ror, in  his  brief,  states  as  the  only  reason 
for  the  verdict  that — 

'The  plaintiff  had  not  proved  any  definite 
amount  of  cotton  or  corn  that  had  been  raised 
or  produced  by  the  defendant,  and  left  the  jury 
absolutely  without  any  evidence  from  wluch  it 
could  reasonably  calculate  that  the  defendant 
was  due  the  plaintiff  any  amount  as  rent.' 


»t 


Tills  conclusion  seems  not  to  be  supported 
by  the  undisputed  evidence,  which  was  un- 
equivocally that  the  defendant  bad  made  80 
bales  of  cotton  and  no  corn ;  that  he  had  set- 
tled with  the  plaintiff  for  23  bales,  but  bad 
not  settled  for  the  7  additional  bales.  The 
market  price  of  cotton  for  the  month  of  Jan- 
uary, 1918,  whea  the  balance  of  the  rent 
should  have  been  paid,  was  proved  to  bave 
been  81  cents  per  pound,  and  it  was  admit- 
ted by  the  plaintiff  that  she  owed  one-fourth 
of  the  balance  of  the  fertilizer  which  die 
had  a^eed  to  pay;  the  total  amount  being 
$247.50.  It  was  but  a  plain,  simple  mathe- 
matichl  calculation,  from  the  undisputed  evi- 
dence, as  to  bow  much  cotton  the  defendant 
had  raised  for  the  year  1917,  bow  much  be 
had  settled  for,  and  bow  much  he  still  owed 
after  deducting  from  the  balance  of  the  rent 
the  amount  due  by  the  plaintiff  for  fertiliz- 
ers. The  special  grounds  of  error  set  out  In 
the  motion  for  a  new  trial  and  approved  as 
true  by  the  judge  were: 

First,  "that  the  court  erred  in  not  submit- 
ting to  the  jury  in  his  charge,  under  the  evi- 
dence in  said  case,  the  question  of  whether 
or  not  the  defendant,-  Zion  Bell,  had  settled 
with  the  plaintiff,  Mrs.  M.  A.  Wright,  for  the 
seven  bales  of  rent  cotton  In  controversy  gath- 
ered by  the  defendant  from  plaintiff's  farm,  in 
which  the  plaintiff  contended  that  he  had  not"; 
and,  second,  "that  the  court  erred  in  not  sub- 
mitting to  the  jury  the  question  of  whether 
or  not  the  defendant  had  settled  with  the  plain- 
tiff for  the  cotton  seed  from  the  seven  bales 
of  cotton  in  controversy,  gathered  by  the  de- 
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fendant  from  pUdntSlPs  farm,  in  whidi  the 
plaintiff  contended  in  said  case  that  he  had 
not" 

Aa  these  two  Items  constituted  the  xpjatters 
to  be  determined,  upon  which  there  was  dl* 
rect  and  positive  proof  for  the  plaintiff  and 
,  none  for  the  defendant,  it  la  possible  that 
the  failure  of  the  trial  Judge  to  charge  the 
jury  upon  these  two  issues  left  the  Jury  un- 
der the  impression  that  there  was  no  issue 
before  them  fpr  determination.  However 
this  may  be,  It  is  manifest  that  the  verdict 
against  the  plaintiff  was  contrary  to  law,  as 
there  is  not  a  scintilla  of  evidence  to  support 
it,  and  as  the  evidence  in  behalf  of  the  plain- 
tiff clearly  demanded  a  verdict  for  the  plain- 
tiff for  a  definite  amount,  proved  by  the  evi- 
dence in  her  behalf,  and  that  a  new  trial 
should  bd  granted  on  this  general  ground. 
Irrespective  of  any  error  excepted  to  in  the 
two  special  grounds  of  the  motion. 

Judgment  reversed. 

JBNKINS»    P.   J.,    and   STEPHENS,   J^ 
concur. 


(28  6a.  App.  591) 

BONNETT  V.  STATE.     (No.  12001.) 

<Ck>urt  of  Appeals  of  Qeorgia,  Division  No.  1. 

AprU  18,  1921.) 

(SvUaJmM  hy  ike  0<mn4 

Animals  ^s»4S— Circumstantial  evidence  held 
insnfllcient  to  support  conviction  for  Icilling  of 
aowt. 

"The  evidenco  against  the  aceased  was  en« 
tirely  circumstantial,  and,  while  it  raised  a 
suspidon  of  bis  guilt,  was  not  sufficient,  though 
given  its  strongest  intendment  as  against  him, 
to  exdode  every  other  reasonable  hypothesis. 
It  was  therefore  error  to  refuse  a  new  trial." 
Williams  v.  State,  113  Qa.  721,  S9  S.  E.  487. 

Bnor  from  City  Court  o<  Statesboxo;  W. 
H.  Lanier,  Judge, 

J.  F.  Bomnett  was  convicted  of  maliciously 
maiming'  and  Icilling  cows  and  a  steer,  and 
he  brings  error.    Reversed. 

R.  Lee  Moore,  di  Stat^sboro,  for  plaintiff 
In  error. 

H.  M.  Jones,  J.  R.  Roach,  Sol.,  and  Deal 
Jk  Renfroe,  all  of  Statesboro,  for  the  State. 

BLOODWORTH,  J.  The  accusation  in 
this  case  alleged  that  the  accused  did  "mali- 
ciously maim  and  SHI"  two  cows  and  a  small 
steer.  The  accusation  does  not  aUege  In 
what  manner  they  were  killed,  but  the  rec- 
ord shows  that  the  state  endeavored  to  prove 
that  they  were  shot  on  a  certain  Saturday 
afternoon.  While  the  steer  was  found  dead 
in  the  field  of  the  accused,  and  one  of  the 
cows  near  this  field,  there  is  no  evidence  that 
either  of  these  had  been  shot,  but  it  was 
shown  that  they  had  been  in  a  field  where 
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peas,  com,  and  ground  peas  wars  growing. 
The  evidence  shows  that  It  had  be^  raining 
just  before  the  dead  cattle  were  found,  that 
the  steer  was  found  In  a  flat  place  in  the 
field,  and  that  there  had  been  water  In  the 
place  where  he  was  found;  and  one  witness 
swore  that  the  cow  laid  down  in  the  edge  of 
a  pond  of  water  and  died,  that  he  examined 
the  contents  of  her  paunch  and'  found  therein 
"a  pile  of  food  that  consisted  of  pea  vines, 
pea  hulls,  and  fodder  stems,"  that  ''where 
cows  eat  too  much  green  peas,  or  dry  peas 
and  pea  vines,  it  will  kill  them,"  and  that 
he  believed  that  eating  peas  and  drinking 
water  caused  the  death  of  both  of  these  cat- 
tle. The  other  cow  lived  several  day&  The 
only  evidence  to  show  that  she  was  shot  was 
a  hole  that  was  found  in  her  '^tripe";  but, 
granting  that  this  was  suffident  proof  that 
she  had  been  shot,  there  is  no  evidence  to 
show  that  this  particular  cow  had  been  on 
the  premises  of  the  accused,  and  none  to 
show  that  he  had  shot  her. 

It  was  the  contention  of  the  state,  as  stated 
above,  that  the  cattle  were  shot  on  Saturday 
afternoon,  and  that  this  killing  occurred  at 
or  near  the  home  of  the  accused.  There  was 
some  evidence  that  gunshots  were  heard  In 
the  direction  of  the  farm  of  the  accused  on 
Saturday  afternoon,  but  no  evidence  that  the 
accused  fired  these  shot^.  The  uncontradict- 
ed evidence  shows  that  the  accused  was  away 
from  home  practically  all  that  afternoon 
after  2  o*dock  and  some  time  prior  thereto. 
The  defendant  was  convicted  on  drcumstan- 
tfal  evidence,  and  we  do  not  think  it  suffl- 
dent  to  show  beyond  a  reasonable  doubt 
that  the  accused  did  "malidously  maim  and 
kill"  the  cattle,  or  that  it  ''exdudes  every 
other  reasonable  hypothesis  save  tliat  of  the 
guilt  of  the  accused."  Penal  Code  1910,  { 
1010.  As  was  said  In  Henderson  v.  State, 
147  6a.  134(2),  02  S.  E.  871: 

'*The  verdict  in  this  case  Is  dependent  entire- 
ly on  circumstantial  evidence.  The  proved 
facts  are  consistent  with  innocence,  and  are 
insufficient  to  ezdude  every  reasonable  hy- 
pothesis save  that  of  the  guilt  of  the  accused. 
Suspidon  of  guilt  will  not  authorize  a  convic- 
tion." 

The  evidence  In  this  case  may  point  to- 
ward the  guilt  of  the  accused,  but — 

"the  law  recognizes  that  there  may  be  evi- 
dence pointing  to  guilt,  without  that  evidence 
being  sufficient  to  warrant  conviction."  Pat- 
ton  V.  State,  117  Ga.  230(3),  43  S.  E.  533. 

In  Davis  v.  State,  17  Ga.  App.  820,  88  S. 
E.  706,  Judge  Wade  said: 

"Summing  up  the  entire  evidence,  it  may  be 
said  that,  while  it  is  suffident  to  create  a 
strong  suspidon  as  to  the  guilt  of  the  accused, 
it  by  no  means  comes  up  to  the  rule  that  cir- 
cumstantial evidence  must  exdude  every  other 
reasonable  hypothesis  than  that  of  the  guilt  of 
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the  accused,  in  order  to  support  a  couTiction 
of  crime." 

See  also  Phillips  v.  State,  17  Ga.  App. 
824(1),  88  S.  E.  716,  and  cases  cited ;  Bowen 
V.  State.  19  Ga.  App.  782,  92  S.  B.  299. 

The  court  erred  In  overruling  the  motion 
for  a  new  trial  in  this  case.  Aa  a  new  trial 
must  follow  from  the  above  ruling,  It  is  un- 
necessary to  consider  the  other  grounds  of 
the  motion  for  a  new  trial.  The  errors  al- 
leged therein  are  of  such  a  character  that 
they  will  not  likely  recur  when  the  case  is 
tried  again. 

Judgment  reversed. 

LUKE,  J.,  concurs. 

BROYLES,  C.  J.  (concurring  specially).  I 
think  the  evidence  authorized  a  finding  that 
the  cattle  had  been  shot,  but  not  that  the  de- 
fendant did  the  shooting. 

(26  6a.  App.  604) 

QH0L8TIN  V.  STATE.     (No.  12077.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1921.) 

f Syllabus  hy  Editoriai  Btaff.) 

1.  Criminal  law  ^=s>776(5)— tnstraetion  as  to 
effect  of  good  charaoter  to  raise  doubt  prop- 
eriy  refused. 

An  instruction  that  defendant  had  put  his 
character  in  issue  through  his  statement,  that 
he  had  a  right  to  do  so,  and  that  good  charac- 
ter alone  might  sometimes,  if  the  other  evidence 
was  doubtful,  raise  a  doubt  and  work  an  ac- 
quittal was  properly  refused. 

2.  Criminal  law  ^=»l  1 7&— Assignments  not  ar- 
gued In  brief  are  abandoned. 

Assignments  of  error  not  referred  to  in  the 
brief  of  plaintiff  in  error  are  treated  as  aban- 
doned. 

Error  from  Superior  Gourt,  Bibb  Ck>unty; 
J.  R.  Terrell,  Judge. 

Gleonis  Gholstln  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

John  R.  Cooper  and  W.  O.  Ck>oper,  Jr., 
both  of  Macon,  for  plaintiff  in  error. 

<3haa  H.  Garrett,  SoL  Gen.,  of  Macon,  for 
the  State. 

BROYLES,  C.  J.  [111.  The  court  did  not 
err  in  refusing  to  charge  the  Jury  as  follows: 


"The  defendant  has  put  his  character  In  is- 
sue through  his  statement.  This  he  has  a  right 
to  do  and  can  do  Just  as  effectively  as  by  sworn 
testimony.  I  charge  yon  that  good  [character] 
alone  might  sometimes,  if  the  other  evidence 
is  doubtful,  raise  and  generate  a  doubt  in  your 
mind  and  work  an  acquittal." 

See,  in  this  connection.  Hill  t.  State,  18 
Ga.  App.  259,  89  S.  £.  351. 

[2]  2.  The  other  assignments  of  error,  not 
having  been  referred  to  in  the  brief  of  coun- 
sel for  the  plaintiff  In  error,  are  treated  as 
abandoned. 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Qa.  App.  600) 
FOUNTAIN  V.  STATE.     (No.  12090.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1921.) 

(ByUdbu9  hy  Editorial  Staff.) 

Criminal  law  ^=9l  160— Verdict  supported  by  ev- 
idence and  approved  by  trial  Judge  not  dis- 
turbed. 

Where  a  verdict  of  guilty  was  authorized  if 
the  jury  l>elieved  the  evidence  for  the  state, 
and  the  trial  judge  approved  the  verdict,  the 
Court  of  Appeals  cannot  set  it  aside. 

• 

E}rror  from  Superior  CSourt,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Dewey  Fountain  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

Evans  &  Thomas,  of  Dublin,  for  plaintiff  in 
error. 

E.  L.  Stephens,  SoL  Gen.,  of  Wrightavllle, 
for  the  State. 

LUKE,  J.  The  only  question  raised  in 
this  case  Is  as  to  the  sufficiency  of  the  evi- 
dence. The  evidence  was  in  conflict,  but 
we  cannot  say  that  there  was  no  evidence 
to  support  the  verdict,  since,  if  the  jurj^ 
believed  the  evidence  for  the  state — which 
they  did — a  verdict  of  guilty  was  authoriz- 
ed; and,  the  trial  Judge  having  approved 
the  verdict,  this  court  cannot  set  it  aaide. 

Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 

concur. 


^ssFqt  other  easea  m«  same  taple  and  KBT-NUMBER  In  all  Key-Numbered  Dlgeeta  and  Indezee 


Ga.) 

(2«  Oa.  App.  63$ 

RICE  V.  STATE.     (No.  12172.) 


(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 

April  13,  1921.) 


BENTLEY  v.  BARRETT  815 

(lot  S.B.) 

O.  P.  Martin^  of  Commerce,  Sam  Jolly, 
of  Homer,  and  P.  Cooley,  of  Jefferson,  for 
plaintiff  in  error. 

W.  0«  Dean,  Sol.  Cen.,  of  Monroe^  and  B. 
C.  Stark,  of  Commerce,  for  the  State. 


(ByUabuM  hy  Editorial  Biaf.) 

Crimlaal  law  «=>  1 092 (4) -.Writ  of  error  dls- 
mlssed  when  bill  of  exoeptlons  tendered  more 
than  20  days  after  Judgment  complained  of. 

Where  the  bill  of  exceptions  in  a  criminal 
case  was  tendered  more  than  20  days  after  the 
judgment  overruling  the  motion  for  a  new  trial 
of  which  complaint  was  made,  the  writ  of 
error  will  be  dismissed. 

Error  from  Superior  Court,  Campbell 
(bounty;   John  B.  Hutcheson,  Judge. 

Criminal  prosecution  by  the  State  against 
Will  Rice.  Judgment  against  defendant, 
and  he  brings  error.  Writ  of  error  dia- 
miased. 

Parker  &  Parker,  of  Fairburn,  for  plain- 
tiff In  error. 

Ceo.  M.  Napier,  of  Atlanta,  and  A.  M. 
Brand,  Sol.  Gen.,  of  Lithonia,  for  the  State. 

BLOODWORTH,  J.  The  bill  of  exceptions 
and  the  record  in  this  case  show  that  the 
motion  for  a  new  trial  was  oyerruled  on  the 
25th  day  of  September.  The  certificate  to 
the  bill  of  exceptions  is  dated  October  23, 
1920,  and  the  bill  of  exceptions  shows  that 
it  was  tendered  on  that  date  to  the  judge 
who  tried  the  case.  This  being  a  criminal 
case,  and  the  bill  of  exceptions  having  been 
tendered  more  than  20  days  from  the  date 
of  the  Judgment  complained  of,  the  writ  of 
error  must  be  dismissed. 

BROYLBS,  a  J.,  and  LUKE,  J.,  concur. 


(26  Ga.  App.  622) 

ROZIER  V.  STATE.     (No.  121 15.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13^  1921.) 

(8yUahu9  by  Editorial  Staff,) 

Criminal  law  ^=s>938(l)— New  trial   properly 
denied   for    newly   disoovered    evidence    im- 
peaching, oumulatlve,  and  not  likely  to  pro- 
duce different  werdict. 
Where  part  of  the  newly  discovered  evi- 
dence was  impeaching  and  the  rest  was  cumu- 
lative   and   not   of   such   character   as   would 
nicely  produce   a  different  verdict  on  a  new 
trial,  a  motion  for  a  new  trial  was  properly 
overruled  under  Park's  Ann.  Pen.  Code,  {  1088. 

Error  from  Superior  Court,  Banks  Coun- 
ty; Andrew  J.  Cobb,  Judge. 

Proceeding  between  the  State  and  Bud 
Hozier.  Judgment  against  Rozier,  and  he 
brings  error.    Affirmed. 


BLOODWORTH.  J.  1.  The  special  ground 
of  the  motion  for  a  new  trial  based  upon 
newly  discovered  evidence  was  properly  over- 
ruled. A  part  of  this  evidence  was  impeach* 
ing  in  its  nature;  the  remainder  was  cum- 
ulative, and  not  of  such  diaracter  as  would 
likely  produce  a  different  verdict  should  a 
new  trial  be  granted.  See  Park's  Penal 
CV>de,  I  1088,  and  citations  under  the  catdi- 
words  "Cumulative,"  "Impeaching,"  pp.  752, 
755. 

2.  The  verdict  Is  supported  by  evidence^ 
and  has  the  approval  of  the  trial  Judge,  and 
it  was  not  error  to  overrule  the  motion  for 
a  new  trial. 

Judgment  afiirmed. 

BROYLES,  C.  J.,  and  LUEB,  J.,  concur. 


(26  Oa.  App.  527) 
BENTLEY  V.  BARRETT.     (No.  M883.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  10,  1921.     Rehearing  Denied  Aprfl 

14,  1921.) 

(Sylldbut  by  the  Court.) 

1.  Vendor  and  purchaser  ^=9 1 7&— Number  of 
acres  held  of  the  eesence  of  the  contraot,  and 
pnrohaser  entitled  to  reduction  for  defloiency. 

Where  the  entire  description  of  land  con- 
tained in  a  written  agreement  to  sell  was  '*500 
acres  of  land  in  said  county  (Wilkes)  in  the 
180th  district,  G.  M.,  known  as  a  portion  of 
the  Blaitey  Sutton  lands,"  the  number  of  acres 
was  of  the  essence  of  the  description,  and  if 
it  developed  that  in  fact  the  number  of  acres 
subsequently  sold  under  the  agreement  con- 
tained only  471%  acres,  the  vendee  was  en- 
titled to  a  reduction  in  the  price  accordingly. 
Stricldand  v.  Hutchinson,  123  Ga.  396,  51  S. 
E.  34a 

2.  Vendor  and  purehaser  ^ss»  1 76— Purchaser 
entitled  te  reduotlon  In  prion  for  defloiency 
where  sale  by  acre. 

The  evidence  in  the  present  case,  in  addi- 
tion to  the  description  of  the  land  contained  in 
the  written  obligation  to  sell,  clearly  showing 
that  the  sale  of  the  land  was  by  the  acre  and 
not  by  the  tract,  a  reduction  of  the  price  in 
proportion  to  the  deficiency  of  the  land  was 
the  legal  right  of  the  vendee  at  his  option. 
Owens  V.  Durham,  9  Ga.  App.  179,  70  S.  E. 
989;  Civil  Code  1910,  {  4122. 

3.  Landlord  and  tenant  ^ss»  1 97— Landlord  held 
not  entitled  to  rent,  whero  tenant  exeroised 
option  to  pnrohase. 

Where  a  written  contract  of  rent  contained 
a  promise  by  the  obligor  to  sell  the  land  rent- 
ed to  the  obligee,  at  his  election,  during  the 
year  of  the  rentsJ,  at  a  stipulated  price,  and 
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before  the  expirat!<m  of  the  year  the  tenant 
czerdsed  his  o|>tion  and  the  vendor  received 
the  full  amount  of  the  purchase  money,  with 
interest  from  the  date  of  the  sale,  he  was  not 
also  entitled  to  receive  rent 

4.  Interest  «=»3I— Only  legal  rate  racoverable 
when  different  rate  not  specMled. 

Where  no  rate  of  interest  is  agreed  to  be 
paid  in  a  written  contract,  the  obligor  can  only 
recover  the  legal  rate  of  7  per  cent. 

5.  No  arror  In  charoe  or  otherwlst. 

The  excerpts  from  the  charge  excepted  to, 
when  considered  in  connection  with  tiie  evi- 
dence and  the  entire  charge,  contain  no  preju- 
dicial error.  The  verdict  Is  supported  by  the 
evidence,  and  no  error  appears. 

Error  from  City  Court  of  WaBhington ;  d 
K  Sutton,  Judge. 

Action  between  H.  N.  Bentley  and  W.  M. 
Barrett  Judgment  for  Barrett,  and  Bentley 
brings  error.    Affirmed. 

W.  A.  Slaton,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

Colley  &  Colley,  of  Waahington,  Ga.,  for 
defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur* 

(26  Ga.  App.  709) 

GEE  V.  HALL.     (No.  II8S8.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  14,  1921.) 

(ByUahus  ly  Editorial  Staff.) 


1.  Execution  #s>!84— Claini  to  property  levied 
on  treated  as  filed  by  ciaimajit,  though  am- 
biguous. 

Where  an  affidavit,  made  as  the  basis  of  a 
claim  to  property  levied  on  under  execution, 
stated  that  the  deponent  was  attorney  for  a 
named  party,  and  the  accompanying  bonds  were 
executed  in  the  name  of  such  party  as  princi- 
pal by  the  deponent  as  his  attorney,  the  daim 
will  be  construed  as  filed  by  such  named  party, 
though  the  affidavit  alleges  that  the  property 
is  the  property  of  **the  deponent." 

2.  Execution  ^==>l84-^ffldavlt  of  dalm  to 
property .  amended  to  show  property  was 
claimed  by  attorney's  prinoipal,  and  not  by 
attorney. 

Under  Civ.  Code  1910,  {  5706,  relative  to 
the  amendment  of  affidavits  and  section  6682, 


relative  to  the  amendment  of  pleadings,  where 
an  affidavit  made  as  the  basis  of  a  claim  to 
property  levied  on  under  execution  showed 
that  the  deponent  was  attorney  for  another 
party,  but  alleged  that  the  property  was  the 
property  of  **the  deponent,"  it  could  be  amend- 
ed to  allege  that  it  was  the  property  of  the 
attorney's  principal. 

Error  from  Superior  Court,  Taliaferro 
County;  B.  F.  Walker,  Judge. 

Proceedings  on  a  claim  by  8.  M.  Hall  to 

proi)erty  levied  on  under  a  fi.  fa.  In  f^vor  of 
C.  W.  Gee.  Judgment  for  the  claimant,  and 
the  plaintiff  in  fi.  fa.  brings  error.    Affirmed. 

J.  A.  Mitchell,  of  Crawf ordville^  for  plain- 
tiff in  error. 
P.  B.  Johnaon,  of  ThomaoOt  for  defendant 

in  error. 

STEPHENS,  J.  [1,2]  1.  Where  an  affi- 
davit made  as  the  basis  of  a  third  party's 
claim  of  title  to  property  levied  on  under  an 
execution  states  that  the  deponent  ia  the  at- 
torney at  law  of  a  certain  named  party,  and 
describes  the  property  levied  on,  reciting  the 
name  of  the  plaintiff  and  the  defendant  in  fi. 
fa«,  and  states  that  the  property  ia  not  the 
property  of  the  defendant  in  fi.  fa^  but  fCiils 
to  allege  that  it  is  the  property  of  the  named 
third  party,  and  alleges  that  it  is  the  prop- 
erty of  the  deponent,  and  where  the  required 
bonds  accompanying  the  affidavit  are  execut- 
ed in  the  name  of  such  named  third  party 
as  principal,  and  signed  in  such  party's  name 
by  the  deponent  as  such  party's  attorney,  the 
proceeding  will  be  construed  as  a  claim  filed 
by  such  named  third  party,  and  not  a  daim 
filed  by  the  deponent,  and  since  a  daim  affi- 
davit is  amendable  Under  the  Civil  Code  1910, 
{  5706,  such  an  affidavit  was  properly  amend- 
ed by  striking  therefrom  the  allegation  that 
the  property  levied  on  was  the  property  of 
the  deponent,  and  subatUutlng  in  lieu  thereof 
an  allegation  that  the  property  levied  on  was 
the  property-  of  such  named  third  party,  the 
claimant,  and  the  trial  judge  did  not  err  in 
allowing  such  amendment  over  the  objectiou 
of  the  plaintiff  in  fi.  fa.  See,  in  this  connec- 
tion. Civil  Code  1910,  {  5682. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J^  concur. 
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oat  N.  a  546) 

STATE  V.  JONES.    (No.  378.) 

(Supreme  Ck>iirt  of  North  Chtrolina.   April  27, 

1921.) 

!•  Criminal   law   ^a»656 (6) -Court's  romarks 
oa  aocased's  testimony  not  error. 

Where  accused,  a  'witness  in  his  own  behalf, 
had  been  testifying  for  some  little  time  and  had 
said  nothing  material  or  relevant  to  the  issue, 
notwithstanding  efforts  of  the  court  to  direct 
his  statements  to  the  matters  on  issue,  the 
court's  comment,  ''Up  to  now  the  defendant's 
personal  testimony  was  like  a  Georgia  lake,  a 
mile  wide  and  an  inch  deep,"  was  not  erroneous 
as  violating  0.  S.  |  664,  prohibiting  the  ex- 
pression of  the  Judge's  opinion  in  the  trial  of 
cases  before  a  Jury;  the  remark  being  neces- 
sarily to  be  understood  as  a  mere  pleasantry, 
and  not  intended  as  a  comment  adverse  to  the 
witness  on  his  character  or  veracity  or  the 
weight  of  his  evidence  on  any  essential  feature 
of  the  charge,  but  on  the  rambling  and  irrele- 
vant nature  of  his  statements  to  this  time. 


2.  Indlotment  and  Information  9s»l88— To  Jus- 
tify convlotlon  of  assault  by  man  over  18,  on 
Indiotment  for  assault  witli  intent  to  rapo» 
bill  need  not  state  that  defonilant  was  over  18. 

Where  defendant  was  prosecuted  for  as- 
sault with  intent  to  rape,  a  conviction  of  as- 
sault on  a  female  by  a  man  over  18  years  of  age 
was  not  erroneous  because  there  was  no  charge 
in  the  bill  that  at  the  time  of  the  alleged  assault 
accused  was  over  18,  where  the  proof  cl3nrly 
showed  that  he  was  over  18  at  that  time  and  on 
the  trial  no  question  was  made  as  to  that  fact. 

Appeal  from  Superior  Ck>art,  Gnilford 
Gounty;   J.  Bis  Ray,  Judge. 

Charlie  Jones  was  convicted  of  an  assault 
on  a  female,  and  appeals.    No  error. 

n^e  indictment  is  for  assault  with  Intent 
to  commit  rape  on  one  Liillian  Marshall, 
tried  before  his  honor,  J.  Bis  Ray,  Judge,  and 
a  Jury  at  December  term,  1920,  of  the  su- 
perior court  of  Guilford  county.  The  Jury 
rendered  a  verdict  of  guilty  of  an  assault 
on  a  female. 

S.  B.  Adams  and  R.  G.  Strudwick,  both 
of  Gre^isboro,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  f6r  the  State. 

HOKE,  J.  [1]  It  is  chiefly  urged  for  error 
that,  while  the  defendant  was  on  the  stand 
as  a  witness  in  his  own  behalf,  the  court, 
in  endeavoring  to  bring  the  witness  to  testify 
on  matters  relevant  to  the  issue,  made  com- 
ment: 

"Up  to  now  the  defendant's  personal  testi- 
mony was  like  a  Georgia  lake,  a  mile  wide  and 
an  inch  deep. 


ft 


This  court  has  always  been  very  careful 
to  enforce  the  provision  of  the  statute  which 
prohibits  a  Judge  from  expression  of  opin-  J     No  error. 


STATE  V.  JONES  81T 

(10t8.B.) 

ion  in  the  trial  of  causes  before  the  Jury, 
Consolidated  Statutes,  {  564,  extending  the 
inhibition  to  such  expressicMi  in  the  hear- 
ing of  the  Jury  at  any  time  during  the  trial, 
and  whether  the  objectionable  comments  may 
be  towards  the  testimony  offered,  the  witness 
testifying,  or  the  litigant  and  the  cause  he  is 
endeavoring  to  maintain.  State  v.  Rogers, 
178  N.  O.  765,  91  S.  B.  864,  L.  R.  A.  1917E, 
867;  State  v.  Harris,  166  N.  O.  248,  80  S. 
B.  1067;  State  v.  Ctook,  162  N.  O.  586,  77 
S.  B.  759 ;  Park  v.  Bxum,  156  N.  C.  228,  72 
S.  E.  809;  Withers  v.  Lane,  144  N.  O.  184, 
66  S.  E.  855:  State  v.  Dick,  60  N.  O.  440,  86 
Am.  Dec.  439. 

In  the  present  instance,  however,  while  the 
comments  objected  to  may  have  been  ill  ad- 
vised, we  are  of  opinion  that  they  should  not 
be  held  for  reversible  error,  because,  from 
the  facts  and  attendant  circumstances  dis- 
closed in  the  record,  it  appears  that  they  were 
made  and  necessarily  understood  as  a  mere 
pleasantry,  and  could  have  reasonably  had 
no  appreciable  effect  on  the  result  The  de- 
fendant, a  witness  in  his  own  behalf,  had 
been  testifying  for  some  little  time  and  had 
said  nothing  material  or  relevant  to  the  is- 
sue. The  Judge,  with  commendable  patience, 
had  requested  his  counsel  to  direct  the  state- 
ments of  the  witness  to  the  matters  on  issue, 
the  Judge  himself  had  tried  more  than  once, 
and  in  another  effort  in  this  direction  made 
the  remarfe  objected  to.  It  was  not  intended 
or  understood  as  a  comment  adverse  to  the 
witness  on  his  character  or  veracity  or  the 
weight  of  his  evidence  on  any  essential 
feature  of  the  charge,  but  on  the  rambling 
and  Irrelevant  nature  of  the  witness'  state- 
ments to  that  time.  And  herein  the  instant 
case  differs  from  that  of  State  v.  Rogers, 
to  which  we  were  cited  on  the  argument. 
There  a  defendant,  testifying  in  his  own  be- 
half, was  told  by  the  presiding  Judge  "to 
answer  the  question  more  concisely  and 
quit  dodging,"  an  adverse  comment  on  the 
witness  both  as  to  his  manner  and  the  weight 
of  his  statements  well  calculated  to  prej- 
udice defendant  and  his  cause  in  the  estimate 
Of  the  Jury. 

[2]  Defendant  excepted  further  and  moved 
on  arrest  of  Judgment  that  there  was  no 
charge  in  the  bill  that  defendant  had  made  an 
assault  on  a  female,  he  being  at  the  time  over 
18.  The  proof  clearly  showed  that  the  de- 
fendant was  over  18  at  the  time  of  the  al- 
leged assault,  and  on  the  trial  no  question 
was  made  as  to  that  fact  On  the  form 
of  the  bill  the  objection  was  expressly  re- 
solved against  the  defendant  in  State  v. 
Smith,  157  N.  C.  578,  72  S.  B.  853. 

On  the  record,  there  has  been  no  error 
shown  that  would  Justify  the  court  in  dis- 
turbing the  results  of  the  trial,  and  the  Judg- 
ment of  the  court  below  Is  affirmed. 
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(181  N.  C.  292) 

MARSHALL  V.  INTERSTATE  TELEPHONE 
&  TELEGRAPH  CO.  et  aL  (No.  331.)* 

(Supreme  Court  of  North  Carolina.    April  27, 

1921.) 

Evidence  ^=5>472 (5)— Opinion  as  to  whether 
place  where  servant  was  working  was  safe 
held  inadmissible  under  shorthand  statement 
of  fact  rule. 
The  exception  to  the  rule  against  opinion 
evidence  permitting  a  "shorthand  statement  of 
fact"  or  the  statement  of  a  "composite  or  com- 
pound fact,"  while  favored  hy  the  courts  in  a 
proper  case,  does  not  render  admissible  an  opin- 
ion upon  the  exact  issue  to  be  determined  by 
the  jury;  so  that  in  an  action  by  telephone  com- 
pany employee  against  that  company  and  a 
traction  company  from  uninsulated  wires,  where 
the  pleadings  raised  the  issue  that  defendants 
failed  to  furnish  plaintiff  a  safe  place  to  work, 
and  the  facts  were  few  and  easily  understood — 
two  sets  of  wires  on  one  pole,  the  voltage  of 
the  wires,  their  proximity,  their  state  of  insula- 
tion, the  fact  that  they  passed  through  a  syca- 
more tree  with  swaying  limbs,  at  which  place 
plaintiff  was  injured — it  was  error  to  permit  a 
witness  to  express  the  opinion  that  the  place 
where  plaintiff  was  working  was  not  safe. 

Hoke,  J.,  and  CUark,  C.  J.,  dissenting. 

Appeal  from  Superior  0>urt,  Durham  Coun- 
ty ;  Allen,  Judge. 

Action  by  Frank  H.  Marshall  against  the 
Interstate  Telephone  &  Telegraph  Company 
and  another.  From  judgment  for  plaintiff, 
defendants  appeal.    New  trial. 

This  is  an  action  brought  by  the  plaintiff, 
a  minor,  through  his  next  friend,  to  recover 
damages  for  the  loss  of  his  arm  and  other 
injuries  resulting  from  the  alleged  negligence 
of  the  two  defendants. 

The  plaintiff  offered  evidence  tending  to 
prove  the  following  facts: 

The  plaintiff  was  19  years  of  age  at  the 
time  of  his  injury  in  October,  1019.  He  was 
employed  by  the  defendant  Interstate  Tele- 
phone &  Telegraph  Company  in  1918  as  gen- 
eral utility  boy  or  apprentice  lineman,  at  $2 
per  day,  and  had  been  climbing  poles  some 
4  to  6  months  prior  to  the  injury,  and  was 
then  getting  $S  per  day.  He  had  been  work- 
ing for  the  defendant  telephone  company 
about  14  months. 

On  October  21,  1919,  L.  D.  Darnell,  four 
colored  laborers,  and  plaintiff  composed  the 
crew  of  the  defendant  telephone  company  that 
was  sent  to  Vickers  avenue,  in  the  city  of 
Durham,  N.  C,  to  string  two  new  telephone 
wires  down  said  avenue  southwardly  from 
Chapel  Hill  street  and  along  the  west  side  of 
Vickers  avenue.  Both  of  the  defendants  had 
poles  and  wires  along  the  west  side  of  said 
avenue,  and  at  some  places  the  wires  were 
.attached  to  the  same  poles  and  at  others  to 
separate  poles.    The  poles  of  the  telephone 


company  were  taller  than  the  traction  com- 
pany i)oles,  and  the  phone  wires  were  above 
the  power  wires  of  the  defendant  traction 
company.  About  three  or  four  poles  south- 
ward from  Chapel  Hill  street,  and  in  a  line 
with  said  poles  and  wires,  there  was  a  syca- 
more tree  as  tall  or  taller  than  the  highest 
poles  and  wires,  with  a  large  number  of  out- 
spreading brandies,  through  which  the  wires 
of  both  the  defendants  run  and  mix  together 
through  the  branches  of  said  tree,  and  in 
some  instances  are  from  four  to  six  inches 
apart.  The  insulation  was  worn  off  of  the 
electric  power  wires,  which  carry  a  voltage  of 
2,300,  in  several  places  in  and  near  the  syca- 
more tree.  The  distance  between  the  cross- 
arms  of  the  two  companies  are  not  uniform, 
but  run  from  fourteen  inches  to  two  feet 
apart  At  one  place  near  where  the  plaintiff 
was  injured  the  power  of  primary  wires  of  the 
traction  company  are  separated  from  the  tele- 
phone company's  wires  (»ily  by  the  thickness 
of  a  piece  of  plank  or  boanl.  The  defendant 
traction  company  had  two  2,300-voltage  pri- 
mary or  power  wires  and  one  arc  circuit,  and 
the  telephone  company  from  40  to  60  wires 
running  along  this  line.  The  telephone  wires 
carry  no  voltage  or  electricity,  and  within 
themselves  are  not  dangerous  to  handle. 

When  the  crew  arrived  at  Vickers  avenue 
for  the  purpose  of  stringing  phone  w^ires, 
plaintiff  would  climb  one  pole  and  Darnell 
the  other,  and  the  colored  laborers  would 
throw  up  the  tie  ropes  and  play  off  the  wire. 
When  plaintiff  had  gone  up  the  fifth  pole,  to 
which  pole  the  wires  of  both  companies  are 
attached,  and  had  passed  the  cross-arm  car- 
rying the  wires  of  the  traction  company,  and 
had  dead-ended  one  of  the  new  wires  he  was 
stringing,  and  with  his  spikes  fastened  In 
the  pole  and  with  one  hand  holding  iron  brace 
he  had  leaned  back  a  little  and  was  waiting 
for  the  tie  rope,  with  the  other  wire,  to  be 
thrown  to  him,  he  was  caught  with  an  elec- 
tric current,  severely  burning  his  hand  and 
shoulder,  and  remained  there  until  he  was 
burned  into  unconsciousness,  from  30  to  40 
minutes,  and  until  the  fire  department  came 
and  took  him  down. 

There  was  evidence  on  the  part  of  the  de- 
fendants in  contradiction  of  much  of  the  evi- 
dence of  the  plaintiff. 

A  witness  for  the  plaintiff  who  had  exam- 
ined the  place  of  the  injury  was  asked  the 
following  question: 

"State  whether  or  not  the  conditions  as  you 
found  them  over  there  of  these  wires  were  in 
a  safe  condition." 

To  which  question  the  defendants  objected. 
Objection  overruled,  and  defendants  excepted. 
The  witness  answered  that  they  were  not 
safe. 

There  were  other  exceptions  taken  by  de- 
fendants, not  necessary  to  he  stated. 


^=»For  other  cases  see  same  topic  and  KET-NUMBEB.  in  all  Key-Numbered  Digests  and  Indexes 
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There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  defendants  appealed. 

Bryant  &  Brogden  and  W.  L.  Fonshee,  all 
of  Durham,  for  appellant  Durham  Traction 
CJo. 

Fuller,  Reade  &  Fuller,  of  Durham,  for  ap- 
pellant Interstate  Telephone  &  Telegraph  Ck>. 

Brawley  &  Gantt,  of  Durham,  for  appellee. 

ALLEN,  J.  The  general  rule  Is  that  the 
opinion  of  a  witness  is  not  competent  evi- 
dence; he  must  state  facts,  and  let  the  jury 
form  the  opinion.  Horton  v.  Green,  64  N.  G. 
66. 

There  is,  however,  a  well-recognized  excep- 
tion to  the  rule,  and  "It  includes  the  evidence 
of  common  observers  testifying  the  results  of 
their  observations  made  at  the  time  in  re- 
gard to  common  appearances,  facts  and  con- 
ditions which  cannot  be  reproduced  and  made 
palpable  to  a  jury."  Britt  v.  Railroad,  148 
N.  C.  41,  61  S.  E.  601. 

This  is  sometimes  spoken  of  as  the  ''short- 
hand statement  of  a  fact**  or  as  the  statement 
of  a  "composite  or  compound  fact,*'  several 
circumstances  combining  to  make  another 
fact,  and  the  tendency  of  the  courts  is  to  en- 
large, and  not  restrict,  this  class  of  evidence 
(Lumber  Co.  v.  Railroad,  151  N.  C.  221,  65 
S.  E.  020),  because  frequently  its  exclusion 
would  prevent  the  proper  development  of  the 
cause  of  action  or  defense,  and  injurious  ef- 
fect, if  the  statement  of  the  witness  is  not 
true,  may  be  obviated  by  cross-examination 
and  the  intelligence  of  the  jury. 

We  have  permitted  witnesses  to  testify  that 
a  pole  on  which  wires  were  strung  could  have 
been  placed  differently  and  a  source  of  dan- 
ger eliminated  (Home  v.  Power  Co.,  144  N.  C. 
378,  57  S.  E.  19) ;  that  two  chains  would  be 
safer  than  one,  a  fact  which,  it  would  seem, 
would  be  self-evident  (Britt  v.  Railroad,  148 
N.  C.  41,  61  S.  E.  601) ;  that  a  core  used  in 
manufacturing  iron  was  defectively  made 
(Alley  V.  Pipe  Co.,  169  N.  C.  328,  74  S.  E. 
885) ;  that  a  voltage  of  110  was  not  dangerous 
(Monds  V.  Dunn,  163  N.  C.  110,  79  8.  E.  303) ; 
and  there  are  other  instances,  but  the  ex- 
ception has  as  its  foundation  necessity,  aris- 
ing from  the  difficulty,  and  frequently  the 
impossibility,  of  so  placing  a  number  of  com- 
plicated facts  before  a  jury  that  the  proper 
deduction  may  be  drawn  from  them,  when  a 
single  statement,  conveying  the  impression  on 
the  mind  of  the  witness  of  all  the  facts,  the 
combination  considered  together  constituting 
a  fact,  could  be  easily  understood,  and  the 
exception  is  subject  to  the  limitation  that  the 
opinion  or  inference  of  the  witness  must 
not  be  on  the  exact  issue  to  be  determined 
by  the  jury. 

As  said  in  McKelvey  on  Evidence,  p.  176: 

"It  is  a  method  of  placing  before  the. jury, 
in  a  general  and  broad  way,  a  group  of  facts 
which,  in  detail,  would  be  difficult  of  descrip- 
tiop,  but  which,  as  a  whole,  make  up  a  eer- 
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tain  conception,  grasped  at  once  by  the  mind,    are  facts  in  evidence  tending  to  show  that  on 


The  admissibility  of  such  evidence  does  not 
extend  to  cases  where  it  would  not  prove  help- 
ful to  the  jury,  nor  where  its  application  would 
carry  the  witness  into  an  expression  of  real 
opinion  upon  matters  which  it  is  the  jury's 
province  to  decide." 

This  rule,  excluding  the  opinion  of  a  wit- 
ness on  the  point  in  issue,  has  been  approved 
in  Summerlin  v.  Railroad,  133  N.  C.  550,  45 
S.  B.  898,  Lornch  v.  Mfg.  Co.,  167  N.  C.  99, 
83  S.  E.  6,  and  in  other  cases. 

Applying  these  principles,  it  was  error  to 
permit  the  witness  to  express  the  opinion 
that  the  place  where  the  plaintiff  was  work- 
ing was  not  safe. 

The  facts  were  few  and  easily  understood 
— two  sets  of  wires  on  one  pole,  the  voltage 
of  the  wires,  their  proximity,  whether  with- 
out insulation  or  not,  the  fact  that  they  pass- 
ed through  a  sycamore  tree  with  swaying 
limbs,  the  injury  to  the  plaintiff — and  the 
jury  ought  to  have  been  permitted  to  draw 
the  inferences  from  the  evidence  instead  of 
the  witness. 

It  was  also  an  expression  of  opinion  on  the 
most  important  issue  raised  by  the  pleadings ; 
it  being  alleged  in  the  complaint  and  denied 
in  the  answer  that  the  defendants  failed  to 
furnish  the  plaintiff  a  safe  place  to  work. 

In  view  of  the  pleadings  the  witness  might 
as  well  have  been  permitted  to  say  that  in 
his  opinion  the  defendants  were  negligent  as 
to  say  that  the  place  where  the  plaintiff  was 
working  was  not  safe. 

In  Marks  v.  Cotton  Mills,  135  N.  C.  289.  47 
S.  E.  432,  the  court,  while  discussing  the  ad- 
missibility of  an  opinion  expressed  by  a  wit- 
ness, uses  language  very  pertinent  here.  The 
court  says: 

"The  witness,  in  our  judgment,  was  permitted 
to  invade  the  province  of  the  court  and  the 
jury  in  thus  testifying.  A  witness  should  state 
facts,  the  jury  should  find  the  facts,  and  the 
court  should  declare  and  explain  the  law.  The 
functions  of  the  three  within  their  several 
spheres  are  clearly  defined  and  should  always 
be  kept  separate  and  distinct  Whether  the 
speeder  was  so  constructed  as  that  its  opera- 
tion was  safe  to  the  defendant's  employees  was 
tlie  very  question  upon  which  the  parties  were 
at  issue  and  which  the  jury  were  impaneled  to 
decide.  The  witness*  opinion  upon  that  ques- 
tion was  incompetent,  and  the  plaintifiTs  ob- 
jection to  it  should  have  been  sustained.*' 

The  case  of  Hoyle  v.  Hickory,  167  N.  O. 
221,  83  S.  E.  738,  does  not  decide  that  a  wit- 
ness may  say  that  certain  conduct  was  negli- 
gent, but  that  the  opinion  of  experts  as  to 
whether  streets  were  properly  graded  were 
not  conclusive  on  the  jury. 

There  must  be  a  new  triaL 

New  trial. 

HOKE,  J.  (dissenting).  I  am  unable  to 
concur  in  the  decision  awarding  a  new  trial 
on  the  ground  stated  in  the  opinion.    There 
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October  21,  1919,  the  defendants,  the  tele- 
phone and  telegraph  company  and  the  trac- 
tion company,  had  their  poles  and  wires 
along  Tickers  avenue  in  the  city  of  Dnrham 
and  at  places  and  at  the  point  of  the  occur- 
rence three  wires  were  strung  upon  the  same 
poles;  that  the  telephone  company's  wires 
were  in  themselves  harmless,  but  the  wires 
of  the  traction  company,  two  primary  wires, 
each  carried  2,300  voltage,  and  that,  while  It 
was  at  times  permitted  to  place  such  wires 
on  same  poles,  there  were  recognized  rules 
for  the  placing  of  the  wires,  established  by 
municipal  regulations,  as  necessary  to  the 
safety  of  employees  and  others  engaged  in 
working  with  or  about  the  same  which  had 
been  violated;  that  at  the  time  of  the  occur- 
rence plaintlfP,  employed  as  lineman  by  the 
telephone  company,  was  engaged  with  others 
in  stringing  some  additional  wires,  and  as 
he  ascended  one  of  the  poles  for  the  purpose 
he  was  caught  by  a  current  of  electricity 
transmitted  from  the  traction  wires  and  held 
helpless  for  some  35  or  40  .minutes,  and  had 
his  arm  burned  off,  or  so  severely  that  ampu- 
tation became  necessary,  and  received  other 
severe  bums  which  caused  him  great  suffer- 
ing and  seriously  impaired  his  health  and 
strength,  etc.  For  this  injury,  caused  by  the 
.alleged  negligence  of  both  defendants,  after 
an  arduous  trial  involving  expenditure  of 
much  time  and  strength  and  incurring  of 
much  cost  and  expense,  plaintiff  has  been 
awarded  compensatory  damages  by  the  Jury, 
and  all  this  is  to  be  entirely  done  away  with 
because,  as  stated,  a  witness  was  allowed  to 
say  over  defendant's  objection  that  at  the 
time  and  place  of  the  injury  the  wires  of  the 
two  companies  were  not  in  a  safe  condition, 
and  this  on  the  ground  chiefly  that  the  wit- 
ness was  thereby  giving  an  opinion  as  to  a 
principal  question  involved  in  the  issue.  The 
witness  who  was  allowed  to  make  this  state- 
ment was  Chester  Whitaker,  the  city  electri- 
cian, and  had  been  for  more  than  7  years. 
He  w^as  on  the  ground  about  30  minutes  aft- 
er the  occurrence,  when  there  was  no  sugges- 
tion of  any  change,  and  he  spoke  from  per- 
sonal observation  of  the  facts  and  conditions 
to  which  he  testified ;  that  he  had  formerly 
been  employed  by  the  traction  company  for 
8  years  and  by  the  Carolina  Light  &  Power 
Company  for  2  years,  and  had  had  12  or  14 
years'  experieAce  in  this  line  of  work.  And 
in  further  bearing  on  the  correctness  of  his 
honor's  ruling  in  this  matter  it  appears  from 
the  record  and  without  substantial  dispute 
that  40  or  50  feet  west  of  the  pole  on  which 
plaintiff  received  his  Injuries  the  wires  of 
both  companies  ran  through  a  sycamore  tree, 
and  there  the  insulation  of  the  primary  wires 
of  the  traction  company  had  worn  off  for 
2  or  3  inches,  and  that  the  swaying  boughs 
of  the  tree  afforded  a  not  improbable  means 
of  connection  between  this  exposed  wire 
carrying,  as  stated,  a  2,300  voltage  and  the 


telephone  wires  of  the  other  defendant,  and 
that  60  to  80  feet  east  of  the  place  of  injury 
the  wires  of  the  telephone  company  were 
carried  over  a  small  piece  of  plank  laid  on 
the  top  of  the  glass  knobs  or  insulators  of  a 
cross-arm  of  a  traction  company  pole  and 
affording  a  separation  between  these  wires 
and  the  high  voltage  wires  of  the  traction 
company  of  not  more  than  6  inches. 

From  this,  a  statement  of  the  facts  chiefly 
relevant  to  the  question,  presented  and  con- 
sidered in  connection  with  the  fact  also  ad- 
mitted that  plaintiff  in  performing  his  duty 
as  lineman  for  the  telephone  company  had 
been  caught  by  a  strong  current  of  electricity 
and  held  for  35  or  40  minutes  and  till  his 
arm  was  practically  burned  off  and  other 
serious  injuries  inflicted,  the  testimony  ob- 
jected to  should  not  be  held  for  reverslhle 
error  for  the  reason  that  it  was  entirely 
harmless.  The  danger  of  the  conditions  pre- 
sented would  seem  to  stand  revealed. 

The  wholesome  principle  that  a  new  trial 
should  not  be  granted  for  slight  errors  which 
could  have  worked  no  substantial  prejudice 
to  appellant's  cause  has  been  again  and  again 
approved  in  our  decisions  and  has  nowhere 
been  stated  more  clearly  than  in  a  recent 
case  of  Brewer  v.  Ring,  etc,  177  N.  G.  476, 
484,  99  S.  E.  358,  362,  where  Associate  Jus- 
tice Walker,  in  delivering  the  opinion,  said: 

''Courts  do  not  lightly  grant  reversals,  or 
set  aside  verdicts,  on  grounds  which  show  the 
alleged  error  to  be  harmless  or  where  the  ap- 
pellant could  have  sustained  no  injury  from  it. 
There  should  be  at  least  something  like  practi- 
cal treatment  of  a  motion  to  reverse,  and  it 
should  not  be  granted  except  to  subserve  the 
ends  of  substantial  justice.  Hilliard  on  New 
Trials  (2d  Ed.)  {|  1-7." 

The  same  position  was  stated  with  approv- 
al and  applied  in  a  subsequent  decision,  Pow- 
ell v.  Railroad,  178  N.  C.  243,  100  S.  E.  424, 
where,  in  reference  to  some  trivial  error  sug- 
gested in  the  course  of  the  trial,  the  court 
said: 

"No  jury  could  have  been  misled  or  failed  to 
apprehend  fully  the  significance  of  the  issue  and 
the  evidence  relevant  to  its  proper  determina- 
tion, and  asRuredly  there  is  no  case  presented 
for  reversible  error.  This  cause,  requiring 
much  time  and  work,  has  been  fully  and  care- 
fully tried  with  the  assistance  of  competent, 
alert,  and  diligent  counsel  on  both  sides.  The 
determinative  issues  have  been  fairly  decided, 
and  the  results  of  the  hearing  should  not  be 
disturbed  unless  it  is  reasonably  made  to  ap- 
pear that  the  appellant's  defense  has  been 
prejudiced  in  some  way  by  substantial  error." 

And  State  v.  StancUl,  178  N.  0.  683,  100 
S.  E.  241,  Griffln  v.  Railroad,  138  N.  C. 
55,  50  S.  B.  516,  West  v.  Grocery  Co.,  138  N. 
C.  166,  60  S.  E.  565,  and  many  other  weli- 
considered  decisions  with  us  are  to  like 
effect.  And,  if  the  statement  of  the  witness 
ia  to  be  taken  as  having  significance,  it  Is 
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to  my  mind  clearly  competent,  and  In  no 
event  should  It  be  excluded  on  the  ground  ad- 
vanced in  the  decision  of  the  court  "that  it 
is  an  opinion  on  a  fact  directly  involved  in 
the  issue."  This  position  that  opinion  evi- 
dence otherwise  competent  must  be  excluded 
for  the  reasons  suggested  has  to  my  mind 
been  very  much  overworked  in  some  of  the 
decisions  in  the  American  courts,  -and  with 
the  result  that  both  courts  and  juries  have 
been  deprived  of  much  proper  and  helpful 
evidence  in  the  trial  of  causes  before  them. 
As  applied  in  these  cases,  the  doctrine  has 
been  criticized  by  intelligent  writers  on  the 
law  of  evidence  and  disapproved  in  the  more 
recent  and  better  considered  decisions  on  the 
subject.  3  Wlgmore  on  Evidence,  S|  1919, 
1920.  And  accordingly  in  my  judgment  it  is 
now  the  approved  principle  that  on  relevant 
facts  properly  established  and  on  ''questions 
of  science  and  skill  opinions  may  be  received 
from  persons  specially  instructed  by  study 
and  experience  in  the  particular  art  or  mys- 
tery to  whi<A  the  investigation  relates.** 
And  on  pertinent  facts  coming  under  their 
personal  observation  witnesses  who  are  not 
in  strictness  scientific  experts  may  give  an 
opinion  relevant  to  the  issue  when  they  are 
shown  to  be  qualified  by  training,  and  ex- 
perience to  so  aid  the  jury  in  coming  to  a 
correct  conclusion.  Caton  v.  Toler,  100  N. 
C.  104,  75  S.  B.  929;  Tire  Co.  v.  Whitehurst, 
148  N.  0.  446,  02  S.  B.  623 ;  Hardy  v.  Merrill, 
56  N.  H.  227-241,  22  Am.  Rep.  441 ;  McKel- 
vey  on  EMdence,  pp.  230,  231 ;  1  Elliott,  {  675. 
In  many  cases  the  opinion  or  estimate  or 
mental  inference  of  such  a  witness  based 
upon  such  facts  is  the  only  way  that  the  evi- 
dence can  be  properly  presented,  and  in  such 
instances,  when  otherwise  competent,  it 
should  not  be  excluded  merely  because  it  may 
be  on  a  fact  directly  involved  in  the  issue. 
And  our  more  recent  decisions  are  in  full 
approval  and  illustration  of  the  principle  as 
stated.  Thus  in  Brltt  v.  Railroad,  148  N.  C. 
37,  61  S.  E.  601,  question  of  negligence  by 
an  employer  in  not  supplying  chains  of  suffi- 
cient strength  to  pull  heavy  logs  into  a  car,  a 
witness  taking  part  and  having  personal 
knowledge  and  observation  of  conditions  was 
allowed  to  state  "that  a  double  chain  would 
have  been  safer  than  the  single  one  the  em- 
ployees were  using." 

In  Hux  V.  Reflector  Co.,  173  N.  C.  97,  91 
S.  E.  591,  suit  by  employee  for  negligent  in- 
Jury  in  supplying  a  defective  printing  press, 
as  a  witness,  ''plaintiff  was  allowed  to  state 
that  the  press  was  out  of  date,  old,  and 
worn." 

In  Renn  v.  Railroad,  170  N.  O.  128-141,  86 
S.  E.  964,  970,  action  for  negligence  in  afford- 
ing improper  place  for  employee  to  do  his 
work  by  which  he  stepped  on  the  ice  and  was 
severely  Injured,  on  the  question  ot,  contrib- 
utory negligence  witness  was  asked: 


"Did  yoo  cause  your  own  faU  in  any  way? 
A.  No;  I  did  not;  I  was  jost  as  careful  walk- 
ing as  I  could  be.** 

In  disallowing  defendant'^  exception  Asso- 
ciate Justice  Allen  in  his  opinion  said: 

"Phifer  v.  R.  R.,  122  N.  O.  940,  is  authority 
for  the  position  that  the  latter  part  of  the  an- 
swer is  objectionable  as  an  expression  of  opin- 
ion, but  the  later  cases  and  the  trend  of  author- 
ity elsewhere  are  that  it  is  competent  as  a 
statement  of  a  fact.  Taylor  v.  Security  Co., 
145  N.  C.  885;  Britt  v.  R.  R.,  148  N.  O.  40; 
State  V.  Leak,  156  N.  C.  647;  3  Wig.  Ev.  i 
1938;  McEelvey,  Ev.  f  220^' 

— ^and  quoted  with  approval  from  Prof.  Wig- 
more,  vol.  3, 1 1949,  as  follows: 

'*This  topic  is  one  of  the  few  upon  which 
there  has  never  existed  in  the  English  prece- 
dents any  foundation  for  doubt.  The  subject  of 
the  testimony  in  question  is  manifold;  some- 
times it  is  whether  proper  care  was  taken, 
sometimes  whether  action  was  reasonable, 
sometimes  whether  sufficient  skill  was  shown, 
sometimes  whether  a  place  or  a  machine  was 
safe;  but  all  the  forms  seem  reducible  to  a  gen- 
eral one,  namely,  whether  a  certain  standard  of 
conduct  was  observed.  Looking  first  at  the 
orthodox  practice  in  Ihigland,  it  is  clear  there 
is  not,  and  never  has  been,  any  real  question  as 
to  the  propriety  of  such  testimony.  The  mor- 
bid and  doctrinaire  theory  of  cautiousness  which 
is  the  foundation  of  the  American  rulings  has 
never  been  known  at  the  English  bar.* 


•t 


He  spehks  of  the  rule  of  the  exclusion  as  n 
"modern  excrescence  on  the  common  law" 
and  concludes  that  such  evidence  is  compe- 
tent 

In  the  present  instance  the  witness  was  an 
experienced  electrician  who  spoke  from  per- 
sonal observation  of  the  relevant  conditions 
presented.  He  saw  that  plaintiff  in  climb- 
ing the  pole  had  to  pass  the  traction  wires 
of  one  of  the  defendants  and  attach  the  tele- 
phone wires  to  the  poles,  doing  his  work  Just 
above  the  traction  wires.  He  saw  that  these 
trjiction  wires  carrying  a  heavy  voltage  were 
exposed  Just  below  the  pole  where  they  ran 
through  a  sycamore  tree,  and  affording  con- 
ditions that  rendered  contact  between  two 
sets  of  wires  highly  probable.  He  saw  con- 
ditions that  threatened  immediately  on  the 
other  side  of  the  pole  where  plaintiff  was 
working  and  received  his  injury,  and  with 
these  facts  In  his  possession  it  was  strictly 
within  line  of  correct  principles  and  directly 
in  accord  with  our  decided  cases  that  this 
witness  was  allowed  to  testify  that  the  con- 
ditions presented  and  personally  observed 
by  him  were  not  safe.  In  my  opinion  as  stat- 
ed, the  testimony  was  clearly  competent,  and, 
if  otherwise,  it  should  be  disregarded  as  not 
amounting  to  reversible  error. 

CLARK,  (X  Jh  concuia. 
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(181  N.  C.  221) 

L0GGIN8  V.  SOUTHERN   PUBLIC   UTILI- 
TIES  CO.  et  at.     (No.  359.) 

(Supreme  Court  of  North  Carolina.    April  2<X 

1921.) 

1.  Trial  ^s»l 65— Evidence  considered  most 
strongly  for  plaintiff  on  motion  for  nonsuit. 

On  motion  for  nonsuit,  the  evidence  must 
be  considered  most  strongly  in  fayor  of  the 
plaintiff. 

2.  Carriers  ^=»320( 2)— Whether  boy,  when 
struck  hy  automobile  after  having  descended 
from  street  car,  was  a  passenger,  held  for  the 
jury. 

In  action  for  death  of  boy  struck  by  auto- 
mobile after  having  descended  from  a  street 
car  and  taken  one  step  at  transfer  point,  where 
he  was  to  have  transferred  to  another  car  of 
defendant  railroad  on  transfer  ticket  given  him 
as  a  passenger  on  the  car  on  which  he  had 
been  riding,  after  he  had  once  before  descended 
from  such  car  and  had  re-entered  car  to  get 
basket  he  had  left  therein,  whether  he  was  a 
passenger  at  time  of  his  death  held  for  the 
jury. 

3.  Carriers  ^s>247(4)— Rule  as  to  when  "pas- 
senger" loses  his  status  as  such  stated. 

A  passenger  on  alighting  from  a  street  car 
at  the  end  of  his  journey  loses  his  status  as  a 
passenger  when  he  has  stepped  from  the  car 
to  a  place  of  safety  on  the  street  or  on  the 
highway,  the  question  depending,  not  on  num- 
ber of  steps  he  has  taken,  but  on  the  circum- 
stances and  conditions  under  which  he  alights. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

4.  Carriers  ^s>303(l)— ^Street  car  passenger 
entitled  to  be  safely  discharged. 

Street  car  passenger  is  entitled  to  be  dis- 
charged in  a  proper  manner  and  at  a  time  and 
place  reasonably  safe  for  that  purpose. 

5.  Appeal  and  error  ^=»997(2)— Cenflicting 
testimony  or  credibility  of  witnesses  not  con- 
sidered on  appeal  from  nonsuit. 

The  Supreme  CJoort,  when  considering  a 
judgment  of  nonsuit,  will  not  pass  upon  con- 
flicting testimony  and  consider  its  credibility, 
but  will  limit  its  inquiry  to  the  sufficiency  of 
the  evidence  to  warrant  a  verdict  for  the  plain- 
tiff; a  credibility  of  the  testimony  being  exdu- 
sively  for  the  jury. 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty ;  Webb,  Judge. 

Action  by  L.  A.  Logging,  administrator, 
against  the  Southern  Public  Utilities  Com- 
pany and  others.  From  judgment  of  nonsuit 
as  to  the  named  defendant,  plaintiff  appeals. 
Reversed. 

Civil  action  to  recover  damages  for  an  al- 
leged negligent  injury  and  killing  of  plain- 
tiff's intestate,  a  boy  between  eight  and  nine 
years  of  age. 

There  was  evidence  for  the  plaintiff,  tend- 


ing to  show  that  on  July  10,  1919,  L.  A.  Log- 
gins,  a  carpenter,  and  his  infant  son,  took 
passage  on  a  street  car  of  the  Southern 
Public  Utilities  Company,  near  Twenty-Third 
street  in  the  city  of  Winston-Salem  and  paid 
their  fares  to  East  Winston  where  plalntiff^ 
lived.  In  order  to  make  this  continuous  trip, 
over  the  defendant's  lines,  it  was  necessary 
to  ride  down  Liberty  street  in  said  city,  to  a 
point  near  its  intersection  with  Fourth  street, 
and  there  to  transfer  to  another  car  hound 
for  East  Winston. 

Before  reaching  this  regular  transfer  point, 
the  conductor  gave  the  plaintiff  and  his  son 
transfer  tickets  which  were  to  be  used  on  the 
East  Winston  car  as  soon  as  it  reached  the 
junction.  They  left  the  initial  car  at  the 
usual  stopping  place,  which  is  in  "the  center 
of  the  business  part  of  town,  where  paas^i- 
gers  ordinarily  transfer  from  one  car  to 
another,  and  there  is  a  great  deal  of  traffic 
and  congestion  about  this  corner." 

The  father  had  his  arms  and  pockets  full* 
of  carpenter's  tools  and  was  carrying  some 
tools  on  his  shoulder.  Just  as  he  reached  the 
sidewalk,  the  boy  being  several  feet  fron:»> 
the  curbing  out  in  the  street,  he  remarked: 
"Son,  where  is  our  basket?"  The  basket,  con- 
taining their  lundi,  had  been  left  on  the  car. 
Almost  instantly,  the  boy  turned  and  ran- 
l)ack  into  the  street  car  to  get  the  basket. 
He  entered  at  the  front  door,  and  the  motor- 
man  closed  the  door  behind  him.  After  find- 
ing the  basket,  he  came  back  to  the  front 
platform.  The  motorman  then  opened  the 
doqr  to  let  the  l>oy  out,  and  just  as  he  stepped 
off  the  car  to  the  street  an  automobile  driven- 
by  Louisa  Holland  ran  over  him  and  killed 
him.  The  boj  "turned  as  he  stepped  off  in 
the  street  and  his  back  was  to  tiie  automo- 
bile. He  turned  and  she  hit  him.  People 
were  getting  off  and  on  the  street  car  at  the 
back  end  at  the  time  she  passed.  The  auto- 
mobile ran  over  him  just  as  he  got  off  the  car 
and  got  one  step." 

At  the  dose  of  plaintiff's  evidence,  defend- 
ant moved  for  judgment  of  nonsuit  as  to- 
the  Southern  Puhlic  Utilities  Company,, 
which  moti<m  was  allowed.  Plaintiff  ap- 
pealed. 

J.  C.  Wallace  and  Raymond  G.  Parker,  both* 
of  Winston-Salem,  for  appellant 

Manly,  Hendren  &  Womble  and  Swink,. 
Komer  &  Hutchins,  all  of  Winston-Salem^ 
for  appellee  Southern  Public  Utilities  Co. 

STACY,  J.    [1,  2]  Considering  the  evidence- 
most  strongly  in  favor  of  the  plaintiff,  which 
we  are  required  to  do  on  a  motion  to  nonsuit, 
we  think  it  sufficient  to  carry  the  case  to  the- 
jury. 

The  following  may  be  stated  as  reasonable 
inferences  from  the  testimony  appearing  In 
the  record: 

(1)  Plaintiff's  intestate,  a  boy  under  nine 


^S9For  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  K«y-Numbered  DiKents  and  Indexes 
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years  of  age,  was  a  passenger  on  one  of  the 
street  cars  of  the  Southern  Public  Utilities 
Company. 

(2)  In  company  with  his  father,  he  left 
this  car  at  the  usual  place,  for  the  purpose  of 
transferring  to  another  car  which  would  car- 
ry them  to  Bast  Winston. 

(3)  He  had  in  his  possession  a  ticket  which 
•entitled  him  to  transfer  from  one  car  to  an- 
other at  this  point. 

(4)  After  leaving  the  car,  but  before  reach- 
ing the  sidewalk,  and  while  passengers  were 
still  getting  on  and-  off,  he  returned  through 
the  front  entrance  to  get  his  lunch  basket, 
which  inadrertently  had  been  left  on  the  car. 

({^  The  defendant's  motorman  was  aware 
of  the  boy's  movements  and  opened  the  door 
for  him  to  disembark  the  second  time. 

(^  Tills  happened  near  a  comer  In  the 
center  of  the  business  part  of  town,  where 
there  is  a  great  deal  of  trafiSc  and  conges- 
tion. 

(7)  Just  as  he  stepped  from  the  car  to  the 
street,  and  probably  had  taken  one  step,  he 
was  struck  by  an  automobile  and  killed. 

His  honor  granted  the  defendant  comi>any's 
motion  for  Judgment  as  of  nonsuit  upon  the 
theory  tliat  plaintifTs  intestate  was  not  a 
passenger  at  the  time  of  liis  injury  and  that 
the  defendant  company  owed  him  no  affirma- 
tive dnty  of  care. 

By  the  clear  weight  of  authority,  the  rela- 
tion of  passenger  and  carrier  ordinarily  ends 
when  the  passenger  safely  steps  from  a  street 
car  to  the  street  He  then  becomes  a  pedes- 
trian on  the  public  highway,  and  the  carrier 
is  not  responsible  for  his  safe  passage  from 
the  street  to  the  sidewalk;  for  once  safely 
landed  in  the  street,  his  rights  as  a  pas- 
senger cease.  Wood  v.  Public  Service  Cor- 
poration, 174  N.  C.  697, 94  S.  E.  459, 1  A.  L.  R. 
942;  Whilt  v.  Public  Service  Corporation,  76 
N.  J.  Law.  729,  72  Atl.  420,  74  Atl.  568 ;  Clark 
V.  Traction  Co.,  138  N.  C.  77,  60  S.  E.  518,  107 
Am.  St  Rep.  526;  Palmer  v.  Electric  Co,  131 
N.  0.  250,  42  S.  B.  604 ;  Smith  v.  City  Ry. 
Co.,  29  Or.  539,  46  Pac.  136,  46  Pac.  780; 
Creamer  v.  West  End  St  Ry.,  156  Mass.  320, 
31  N.  E.  391,  16  Ia  R.  A.  490,  32  Am.  St  Rep. 
456;  Keator  v.  Traction  Co.,  191  Pa.  102,  43 
Aa  86,  44  L.  R.  A.  546,  71  Am.  St  Rep.  758; 
Street  R.  R.  v.  Boddy,  105  Tenn.  669,-  56  S. 
W.  646;  Oddy  v.  W.  Street  Ry.  Co.,  178  Mass. 
341,  59  N.  E.  1026,  86  Am.  St  Rep.  482; 
Duchemin  v.  Boston,  etc.,  Co.,  186  Mass.  353, 
71  N.  E.  780,  66  L.  R.  A.  980,  104  Am.  St 
Rep.  580  and  note,  1  Ann.  Cas.  603. 

However,  the  courts  are  not  universally 
in  accord  on  this  subject.  In  Johnson  v. 
Washington  Water  Power  Co.,  62  Wasli.  619, 
114  Pac  453,  it  is  stated: 

"A  passenger  on  alighting  from  a  street  car 
is  more  or  less  subject  to  the  conditions  in 
wliich  the  carrier  has  placed  him,  and  common 
prudence  dictates  that  he  should  have  a  rea- 
sonable time  to  note  the  surroundings  and  pre- 


pare to  protect  himself  from  the  ordinary  dan- 
gers of  the  street.'* 

And  in  Louisville  Ry.  Co.  v.  Kennedy,  162 
Ky.  560,  172  S.  W.  970,  Ann.  Cas.  1916E,  996, 
it  is  said: 

"When  a  street  car  stops  to  permit  a  pas- 
senger to  alight,  he  is  still  a  passenger  untii 
he  has  had  a  reasonable  opportunity  to  reach 
a  place  of  safety." 

Again: 

"It  is  the  duty  of  a  street  car  company  to 
select  a  reasonably  safe  place  for  landing  pas- 
sengers wherever  it  may  stop  a  car  for  that  pur> 
pose."  Macon  Railway  Oo.  v.  Vining,  120  Ga. 
511,  48  S.  E.  232;  and  to  like  effect  Birming- 
ham Railway  Light  &  Power  Co.  v.  O'Brien, 
185  Ala.  617,  64  South.  343;  Welsh  v.  Spokane, 
etc.,  R.  R.  Co.,  91  Wash.  260,  157  Pac.  679,  L. 
R.  A.  1916F,  484;  Montgomery  Street  Ry.  Co. 
V.  Mason,  133  Ala.  529,  32  South.  261;  and 
Melton  V.  Birmingham  Ry.  L.  &  P.  Co.,  153 
Ala.  95,  45  South.  151, 16  L.  R.  A.  (N.  S.)  467. 

See,  also,  10  C.  J.,  627. 

Ordinarily,  a  person  would  not  step  from 
a  car  to  the  street  in  the  presence  of  im- 
min^it  danger,  or  unless  it  were  safe  to  do 
so;  and  safely  landed  In  the  street  does  not 
mean  simply  reaching  the  street  with  both 
feet  and  no  more.  The  test  could  not  be  as 
to  whether  the  passenger  had  actually  left 
the  car  and  reached  the  street  without  in- 
Jury,  but  was  it  safe  for  him  to  do  so,  tmder 
the  attending  circumstances?  Obviously, 
there  is  a  difference  between  a  safe  landing 
and  a  landing  in  safety.  The  one  has  refer- 
ence to  the  act  of  the  passenger  in  stepping 
from  the  car  to  the  street,  the  other  to  the 
condition  in  which  he  finds  himself  immedi- 
ately after  accomplishing  this  act 

[3, 4]  We  think  a  fair  statement  of  the  rule 
would  be  to  say  that  a  passenger,  on  alight- 
ing from  a  street  car  at  the  end  of  his  Jour- 
ney, loses  his  status  as  a  passenger  when  he 
has  stepped  from  the  car  to  a  place  of  safety 
on  the  street,  or  on  the  highway.  The  ques- 
tion should  not  be  made  to  depend  entirely 
upon  the  number  of  steps  which  the  pas- 
senger may  take  on  leaving  the  car,  but  rath- 
er upon  the  circumstances  and  conditions  un- 
der which  he  alights.  He  is  entitled  to  be  dis- 
charged in  a  proper  manner  and  at  a  time 
and  place  reasonably  safe  for  that  purpose. 

It  is  also  held  that  the  relation  of  pas- 
senger and  carrier  continues  while  the  pas- 
senger is  transferring  from  one  street  car 
to  another,  he  having  been  furnished  a  ticket 
enabling  him  to  do  so,  when  such  transfer 
is  part  of  a  continuous  trip,  or,  at  least,  that 
he  is  entitled  to  the  same  degree  of  care  as 
a  passenger  to  Insure  his  safety  from  injury 
by  the  operation  of  the  same  or  other  cars 
of  the  carrier,  or  from  defects  or  negligence 
in  the  use  of  any  of  its  appliances.  Wilson 
V.  Detroit  United  Ry.,  167  Mich.  107,  132  N. 
W.  762 ;  atizens'  Street  Ry.  Co.  v.  Merl,  134 
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Ind.  009,  33  N.  E.  1014;  Keator  y.  Traction 
Co..  191  Pa.  102,  43  Atl.  86.  44  L.  R.  A.  646, 
71  Am.  St  Rep.  758;  Baldwin  v.  R.  R.  Co., 
68  Conn.  567.  37  Atl.  418 ;  Walger  v.  Ry.  Co., 
71  N.  J.  Law,  356,  59  Atl.  14. 

In  Clark  v.  Traction  Co.,  138  N.  O.  77,  60 
S.  E.  618,  107  Am.  St  Rep.  •626,  It  is  said: 

''A  person  in  transferring  from  one  street 
car  to  the  other  is  stiU  a  passenger,  the  trans- 
fer being  bnt  a  part  of  the  trip  for  the  whole 
of  which  the  company  agrees  to  conrey  in 
safety." 

In  Walger  ▼.  Jersey  City  Ry.  Co.,  supra, 
the  plaintiff  was  a  passenger  on  one  of  the 
defendant  company's  cars.  He  disembarked 
from  this  car  for  ^e  purpose  of  transferring 
to  another,  a  ticket  enabling  him  to  do  so 
having  been  furnished  him  on  the  car  upon 
which  he  first  to(^  passage.  The  place  at 
which  he  alighted  was  the  regular  transfer 
point  After  getting  off  the  car,  and  as  he 
was  about  to  cross  over  to  the  other  car,  or 
while  he  was  doing  so^  the  car  which  he  had 
left  started  to  go  around  what  Is  described 
in  the  case  as  "the  loop,"  and  its  rear  end 
struck  him,  knocked  him  down,  and  injured 
him.  Plaintiff  testified  that  the  accident  hap- 
pened Immediately  after  he  got  off  the  car 
and  before  he  had  taken  a  single  step  away 
from  it  The  court  held  that  he  was  still  a 
passenger  at  the  time  he  was  struck^  and  en- 
titled to  be  regarded  as  such. 

In  Baltimore  &  Ohio  R.  R.  Co.  ¥.  State,  use 
Houser,  et  al.,  60  Md.  449,  the  deceased  was  a 
passenger  "with  a  ticket  that  entitled  him  to 
be  carried  safely  from  Hagerstown  to  Fred- 
erick. By  the  regular  route  and  mode  of  car- 
riage it  was  necessary  for  him  to  change  cars 
at  the  Weverton  Station  and  to  cross  over 
the  intervening  traces  of  the  defendant  from 
one  train  to  another.  In  making  this  transit 
he  continued  to  be  a  passenger  of  the  defend- 
ant, and  entitled  to  the  protection  that  the 
highest  degree  of  care  on  the  part  of  the  de- 
fendant could  afford,  under  the  circum- 
stances." 

It  may  be  that  this  rule  has  been  stated 
too  broadly  in  some  of  the  cases,  but  it  would 
be  well-nigh  Impossible  to  coudi  a  satisfac- 
tory limitation  In  general  terms,  for  as  to 
whether  a  person,  under  a  giTen  state  of 
facts,  would  be  considered  In  law  a  passenger 
while  transferring  from  one  street  car  to  an- 
other, although  holding  a  transfer  ticket, 
must  be  determined  ultimately  by  the  facts 
and  circumstances  attending  the  transfer  In 
each  particular  case. 

There  is  another  line  of  cases  in  which  a 
passenger  does  not  lose  his  rights  as  siich, 
under  conditions  somewhat  different  from 
those  above  stated. 

In  Tompkins  v.  Boston  Elevated  Ry.  Co., 
201  Mass.  114,  87  N.  E.  488,  20  L.  R.  A.  (N. 
S.)  1063,  131  Am.  St  Rep.  892,  It  was  held 
that  a  passenger,  who,  'on  account  of  the 
crowded  condition,  was  riding  on  the  vesti- 


bule, or  platform,  of  the  car,  did  not  cease  to 
be  a  passenger  by  temporarily  alighting  for 
the  purpose  of  permitting  other  passengers 
to  get  off  the  car  more  conveniently;  the 
court  saying: 

'The  necessity  or  conrtesy  which  prompted 
bis  action  did  not  terminate  his  status  as  pas- 
senger. 


>» 


In  Chicago  &  Eastern  R.  R.  Co.  v.  Flexman, 
103  in.  546,  42  Am.  Rep.  33,  it  was  held  that 
where  a  passenger  on  a  railroad,  on  arriving 
at  his  destination,  missed  his  watch  and, 
with  the  consent  of  the  conductor,  remained 
on  the  train  for  the  purpose  of  looking^  for  it 
until  ho  reached  another  station,  the  com- 
pany occupied  the  same  position  towards  the 
passenger  as  if  he  had  paid  hia  fare  to  such 
other  station. 

In  Ormond  v.  Hayes,  60  Tez.  180,  it  was 
held  that  where  a  passenger,  upon  alighting 
from  a  train,  went  to  the  baggage  car  for  the 
purpose  of  obtaining  his  baggage,  and  there 
aided  the  servants  of  the  carrier  in  removing 
the  baggage  from  the  car,  the  relation  of 
passenger  and  carrier  did  not  cease  by  that 
act ;  he  not  holding  a  check  for  his  baggage 
at  the  time. 

In  the  case  at. bar,  under  all  the  facta  and 
circumstances  appearing,  on  the  record,  we 
are  of  the  opinion  that  plaintiff's  Intestate, 
while  alighting  from  the  car  after  getting  his 
lunch  basket,  was  entitled  to  be  regarded  an 
a  passenger  on  defendant's  car  and  still  with- 
in the  sphere  of  its  protection  as  such.  Pal- 
mer V.  Electric  Co.,  supra.  We  think  he  was 
within  his  rights,  as  a  passenger,  in  immedi- 
ately returning  for  his  basket  This  was 
done  with  the  knowledge  and  consent,  or  at 
least  acquiescence,  of  defendant's  motorman. 
He  was  permitted  to  take  the  basket  into  the 
car,  without  objection;  and,  under  the  samt^ 
conditions,  he  returned  to  get  it  Had  he  not 
been  a  passenger,  his  basket  would  not  have 
been  on  the  car  at  all,  neither  would  he. 
What  really  transpired  was  only  an  incident 
occasioned  by  his  mode  of  traveling.  It  wa<( 
not  unusual  or  uncommon  and  doubtless  not 
altogether  unexpected.  The  agility  with 
which  he  ran  back  into  the  car,  after  his  at- 
tention had  been  called  to  the  missing  article, 
was  diaracteristic  of  boyish  impulses;  and 
his  youthfulness  should  be  taken  into  consid- 
eration in  determining  the  relative  rights  and 
duties  of  the  parties. 

[6]  The  defendant  elicited  on  cross-exami- 
nation some  evidence  not  as  favorable  to  the 
plaintiff  as  that  stated  above,  but  we  are  not 
permitted  to  pass  upon  conflicting  testimony 
when  considering  a  Judgment  of  nonsuit. 
Our  inquiry  is  directed  to  its  sufficiency  to 
warrant  a  verdict  in  favor  of  the  plaintiff. 
The  jury  alone  may  consider  its  cr^iibility. 
Shell  V.  Roseman.  156  N.  C.  90,  71  S.  E.  86. 

With  the  case  going  back  for  a  new  trial. 
we  refrain  from  fiurther  comment  or  discus- 
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8ioii,  as  the  defendant's  eYiden€e  may  show 
a  different  state  of  facts  from  what  now  ap- 
pears. 
Reversed. 

WALKER  and  ALLEN,  JJ.,  dissenting. 


<lgl  N.  C.  282) 

DURHAM  V.  HAMILTON  et  ai.     (No.  395.) 

(Supreme  Court  of  North  Carolina.    April  20, 

1921.) 

1.  Judgment  ^=>255,  256(1)— Judgment  beyond 
the  scope  of  facts  admitted  or  established  by 
verdict  Is  Irregular,  and  may  be  absolutely  In- 
valid. 

An  adTersary  judgment,  which  is  the  conda- 
sion  of  the  law  from  the  facts  admitted  or  es- 
tablished by  the  yerdict,  must  be  within  tbe 
scope  and  purport  of  the  facts  so  ascertained, 
and  beyond  that  the  judgment  is  at  best  ir- 
regular, and  may  at  times  be  entirely  invalid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment] 

2.  Judgment  ^=>256( I)— Judgment  restraining 
maintenance  of  hog  or  oattle  pens  In  connec- 
tion with  nulsanoe  held  too  broad. 

In  an  action  for  damages  for  a  nuisance 
caused  by  the  improper  maintenance  of  a 
slaughterhouse  and  aggravated  by  the  condition 
of  hog  and  cattle  pens  used  in  connection  there- 
with, a  judgment  after  verdict  for  plaintiff,  re- 
straining defendants  from  maintaining  a  hog  or 
cattle  pen  on  the  premises  for  use  in  connection 
with  the  slaughterhouse  "or  otherwise,"  was 
broader  than  the  issues  as  determined  by  the 
verdict,  and  will  be  modified  by  striking  there- 
from the  words  "or  otherwise^" 

Exceptions  and  Appeal  from  Superior 
Court,  Guilford  (bounty;  Ray,  Judge. 

Civil  action  by  P.  H.  Durham  against  T.  Y. 
Hamilton  and  others.  Judgment  for  plain- 
tiff, and  defendants  except  and  appeal.  Mod- 
ified and  aflarmed. 

The  action  is  to  recover  damages  for  an  al- 
leged nuisance  affecting  the  property  of  plain- 
tiff, and  to  restrain  the  further  continuance 
of  same,  caused  by  the  wrongful  and  im- 
proper maintenance  by  defendants  of  a 
slaughterhouse  on  a  streanf  just  above  plain- 
tiff's land,  and  aggravated  by  the  condition 
of  certain  hog  pens,  etc.,  as  maintained  in 
connection  with  said  slaughterhouse  and 
causing  damage,  etc.  On  denial  of  liability, 
the  jury  rendered  the  following  verdict: 

'*(!)  Did  the  defendants  erect  and  maintain 
the  nuisance  as  alleged  in  the  complaint? 

"Answer:  Yes. 

"(2)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover? 

"Answer:   $600.00.' 


,  >f 


Judgmoit  f6r  amount  of  damages,  and  that 
defendants  be  restrained,  etc. 


T.  W.  Albertson*  of  Hi|^  Point,  and  King, 
Sapp  &  King  and  Brooks,  Hlnes  &  Kelly,  all 
of  Greensboro,  for  appellants. 

R.  C  Strudwick  and  Wilson  &  Frazier,  aU 
of  Greensboro,  and  J.  M.  Hedgecodc,  of  High 
Point,  for  appellee. 

HOKiB,  J.  [1]  We  find  no  error  In  the 
record  affecting  the  determination  of  the  i»- 
sues,  but  the  judgment.  In  our  opinion,  goes 
farther  than  the  verdict  warrants.  As  ap- 
plied to  the  facts  of  this  record,  an  adversary 
judgment  is  but  the  conclusion  of  the  law 
from  the  facts  admitted,  or  as  established  by 
the  verdict,  and  must  be  within  the  scope 
and  puxport  of  the  facts  so  ascertained  and 
determined.  Beyond  that,  the  judgment  is, 
at  best,  irregular,  and  may,  at  times,  be  held 
entirely  invalid.  Holloway  v.  Durham,  176 
N.  a  550,  97  S.  B.  625;  Hobgood  v.  Hob- 
good,  169  N.  C.  491,  86  S.  B.  189;  WiUianrs 
V.  Williams,  74  N.  C.  1;  Whltwell  v.  Hoover 
&  Emory,  3  Mich.  84,  59  Am.  Dec.  220 ;  State 
V.  Muench,  217  Ma  124,  117  S.  W.  25,  129 
Am.  St  Rep.  636:  15  B,  C.  U  p.  569,  Utle 
Judgments^  |  2.  - 

In  Holloway  v.  Durham,  supra,  it  is  hrid: 

"That  an  adversary  jndgment  of  tbe  court 
upon  matters  beyond  the  scope  of  the  pleadings, 
and  which  undertakes  to  settle  and  determine 
those  entirely  foreign  to  the  controversy,  is  to 
that  extent  not  binding,  etc." 

In  State  ▼.  Muench,  supra,  a  Judgment  is 
defined  as  the — 

"Sentence  of  the  law  upon  the  record;  an 
application  of  the  law  to  the  facts  and  plead- 
haigs." 


A  very  proper  and  succinct  definition  is 
given  in  Whitwell  v.  Hoover  &  Emory,  3 
Mich.  84,  59  Anf.  Dec.  2201,  supra: 

"That  a  judgment  is  the  final  consideration - 
and  determination  of  a  court  of  competent  ju- 
risdiction upon  the  matters  submitted  to  it" 

And  again,  in  the  citation  to  R.  0.  Daw,  it 
is  said: 

"A  more  precise  definition  is  that  a  judgment 
is  the  conclusion  of  the  law  upon  the  mat- 
ters contained  in  the  record,  or  tbe  application 
of  the  law  to  tbe  pleadings  and  tbe  facts  as 
found  by  the  court,  or  admitted  by  the  parties, 
or  deemed  to  exist  upon  their  default  in  a 
course  of  judicial  proceedings.' 


t> 


[2]  On  the  present  record,  after  awarding: 
a  recovery  for  the  damages  suffered,  and  that 
the  further  maintenance  of  the  nuisance  be 
restrained,  the  judgment  proceeds  as  fol- 
lows: 

"And  defendants  are  further  ordered  and 
directed  not  to  use  or  maintain,  or  permit  the 
use  and  maintenance  on  said  premises,  of  any 
hog  pen  or  cattle  pen  for  use,  in  connection  with 
said  slaughterhouse,  or  otberwise." 
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Hie  condition  and  manner  of  conducting 
the  hog  pens  and  cattle  pens  ''In  connection 
with  the  slaughteiiiouse"  were  very  clearly 
shown  to  be  a  part  of  the  nuisance,  and  in 
great  aggravation  of  the  Injury,  and  were 
properly  prohibited;  but  in  extending  this 
prohibition  by  the  term  "or  otherwise,"  this 
might  very  well  be  construed  and  operate  to 
prevent  the  defendants  from  using  their 
property  In  the  respects  suggested,  as  requir- 
ed by  the  course  of  good  husbandry,  and  in  a 
way  entirely  harmless  to  plaintiff.  To  that 
extent  we  think  the  Judgntent  la  unauthor- 
ized by  the  facts  established,  and  same  should 
be  modified  by  striking  out  the  words  *'or 
otherwise."  With  this  modlflcatlcm,  the  Judg- 
ment is  affirmed. 

Modified  and  affirmed. 


(181  N.  C.  218) 

COMBS,    Adm'x,    v.    JEFFERSON    STAND- 
ARD LIFE  INS.  CO.    (No.  330.) 

(Supreme  Court  of  North  Carolina.    April  20^ 

1921.) 

i.  Insnranoe  ^=»380— Facts  constituting  fraud 
In  procuring  lapsing  of  life  policy. 
Where  insurance  agent  falsely  represented 
to  insured,  a  farmer  ignorant  of  business  of 
life  insurance,  that  his  policy  had  lapsed,  and, 
relying  thereon,  insured  failed  to  pay  premiums 
for  several  years,  his  beneficiary  on  his  death 
was  entitled  to  recover;  the  insured,  upon  as- 
certainhig  that  he  had  been  imposed  upon, 
immediately  instituting  suit  for  reinstatement, 
but  dying  before  case  was  brought  to  triaL 

2.  Insnraaoe  ^s»380— Life  oompany  cannot  re- 
tain benefit  of  fraudulent  representation  of 
agent  that  policy  had  lapsed. 
In  an  action  on  a  life  policy,  where  plain- 
tiff claimed  that  lapsing  of  policy  sued  on  was 
procured  by  fraud  and  misrepresentation  of 
agent,  court  properly  Instructed:  '*If  the  jury 
find  by  the  preponderance  of  the  evidence  that 
W.,  as  agent  of  the  defeftdant,  procured  the 
lapsing  of  the  policy  by  fraud  and  false  repre- 
sentations, then  the  defendant  company  cannot 
retain  the  benefit  of  such  conduct  of  W.  and  be 
relieved  from  the  consequences  of  such  fraud- 
ulent means  by  which  such  lapsing  was  ob- 
tained." 

Exceptions  and  Appeal  from  Superior 
Ck)urt,  Alamance  County ;    Allen,  Judge. 

Action  by  Mrs.  Anne  Combs,  as  administra- 
trix of  the  estate  of  A.  t#.  Combs,  deceased, 
against  the  Jefferson  Standard  Life  Insur- 
ance Company.  Judgment  for  plaintiff,  and 
defendant  excepts  and  appeals.    No  error. 

Plaintiff  sued  on  an  insurance  policy  of 
$3,000  held  in  defendant  company  at  the  time 
of  his  death,  claiming  that  the  failure  to  pay 
the  two  last  premiums  thereon  was  caused 
by  false  and  fraudulent  representatlcms  of 
the  defendant's  agent  having  charge  of  the 
matter.     Defendant  denied  liability,  and  al- 


leged that  policy  was  forfeited  for  failure 
to  pay  premiums  due  thereon;  that,  If  any 
representations  were  made  by  their  agent,  it 
was  after  the  absolute  forfeiture  of  polidos, 
and  agent  In  question  was  without  authority 
in  the  premises.  The  jury  rendered  the  fol- 
lowing verdict: 

"(I)  Was  the  lapsing  of  the  policy  sued  ox» 
procured  by  fraud  and  misrepresentation  as 
alleged  in  the  complaint?    Answer:   Yes. 

"(2)  If  said  representations  were  made  were 
the  same  made  prior  to  January  1,  191S— that 
is,  before  that  time?    Answer:   Yes." 

Judgment  for  plaintiff  fbr  amount  of  policy- 
less  unpaid  premiums. 

Brooks,  Hines  &  Kelly,  of  Greensboro,  for 
appellant. 

J.  J.  Henderson,  of  Graham,  and  W.  P.  By- 
num  and  R.  C.  Strudwlck,  both  of  Greens- 
boro, for  appellee. 

HOKE,  J,  There  were  facts  in  evidence  on 
the  part  of  plaintiff  tending  to  show  that  \n 
1015  plaintiff's  Intestate  had  taken  out  a 
policy  In  defendant  company  for  ^,000  at  ai> 
annual  premium  of  $106.32,  payable  Decem- 
ber 1,  of  each  year,  and  with  an  extension 
privilege  of  30  days;  the  first  premium  be- 
coming due  In  1915;  that  the  policy  was 
pledged  to  the  company  as  collateral  for  a 
loan  of  money  which  had  been  paid  off  when 
due;  the  company  still  retaining  possession 
of  the  policy;  that  the  premiums  for  1915 
and  1916  were  duly  paid  by  intestate,  and  in 
1917,  the  latter  part  of  November  or  In  De- 
cember of  said  year,  an  agent  of  defendant 
company  came  to  the  home  of  the  Intestate,, 
reminded  him  that  his  premium  would  soon 
be  due  or  was  already  due,  and  urged  the  in- 
testate not  to  allow  the  policy  to  lapse ;  that 
Intestate  in  the  conversation  told  the  agent 
that  he  had  developed  a  case  of  tuberculosis, 
and  there  was  doubt  if  he  could  keep  up  the 
policy,  etc. ;  thereupon  the  agent  Immediately 
changed  position  and  told  the  Intestate  that 
he  had  pledged  the  policy  to  the  company  as 
security,  and  that  the  same  had  lapsed  and 
become  void  on  payment  of  said  loan,  and 
company  would  accept  no  more  premiums  on 
it;  that  the  intestate  was  a  farmer,  igno- 
rant of  business  of  this  kind,  and  especially 
of  the  business  of  life  insurance;  that  the 
health  of  intestate  had  been  failing  for  some 
months  and  was  rapidly  growing  worse,  and 
"his  fatal  malady  was  such  as  to  seriously 
affect  his  nervous  system,  rendering  him  de- 
spondent, impairing  his  capacity  for  work  or 
resisting  importunity,"  and  under  the  condi- 
tions presented,  believing  representations  of 
agent  to  be  true,  and  that  the  policy  was  no 
longer  in  force,  he  failed  to  pay  the  pre- 
miums for  1917-1918;  that  intestate  was  at 
all  times  ready  and  willing  to  pay  said  pre- 
miums, and,  as  soon  as  he  ascertained  that 
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he  had  been  imposed  upon  by  the  false  and 
traudnlent  representation  of  defendant's 
agent,  he  instituted  suit  against  the  com- 
pany for  reinstatement,  etc.,  but  died  in  the 
early  part  of  1919  before  the  case  could  be 
brought  to  a  trial. 

[1]  There  was  evidence  of  defendant  in  de- 
nial of  plaintiff's  position  and  tending  to 
«how  that  any  conversation  with  Mr.  White, 
their  agent  was  in  January,  1918,  after  the 
policy  had  become  forfeited ;  that  said  agent 
was  without  power  to  bind  the  company  by 
■any  waiver  or  stipulations  other  than  con- 
tained in  the  contract.  On  the  pertinent  is- 
sues submitted,  the  Jury  have  accepted  plain- 
tiff's version  of  the  matter  and  on  the  facts, 
as  stated,  we  are  of  opinion  that  her  cause  of 
action  has  been  properly  established. 

[2]  It  is  chiefly  urged  for  error  by  appel- 
lant that  the  court  in  part  and  on  the  prin- 
ciiwl  issue  instructed  the  Jury  as  follows: 

"If  the  jury  should  find  by  the  greater  weight 
•of  the  evidence  that  V.  B.  White,  as  agent  of 
the  defendant,  procured  the  lapsing  of  the 
policy  as  alleged  in  the  complaint,  which  I  have 
mentioned  to  you,  by  fraud  and  false  repre- 
sentations, I  say,  if  the  jury  find  by  the  pre- 
ponderance of  the  evidence  that  White,  as 
agent  of  the  defendant,  procure^  the  lapsing 
of  the  policy  by  fraud  and  false  representations, 
then  the  defendant  company  cannot  retain  the 
henefit  of  such  conduct  of  White  and  be  re- 
lieved from  the  consequence  of  such  fraudulent 
-means  by  which  such  lapsing  was  obtained,  if 
you  find  that  to  be  the  fact." 

There  are  facts  in  evidence  on  the  part  of 
plaintiff  permitting  the  inference  that  the 
4igent,  V.  B.  White,  was  within  the  course 
and  scope  of  his  authority  In  his  conversation 
with  intestate  about  keeping  up  the  policy, 
•but  assuming,  as  this  instruction  does,  that 
the  said  agent  acted  beyond  his  powers  in  the 
premises,  we  think  the  charge  is  in  accord 
^th  the  approved  principles.  In  Tiffany  on 
Agency,  p.  46,  it  is  said: 

*'That  the  relationship  of  principal  and  agent 
is  created  by  ratification  when  one  person 
■adopts  an  act  done  by  another  person,  assum- 
ing to  act  in  his  behalf,  but  without  authority 
or  in  excess  of  authority  with  the  same  force 
and  effect  as  if  the  same  had  been  created  by 
appointment." 

The  citation,  as  stated,  is  quoted  as  author- 
itative in  TroUinger  v.  Fleer,  157  N.  C.  81-87, 
72  S.  E.  795,  and  the  principle  has  been  ap- 
proved and  applied  in  numerous  decisions  in 
this  and  other  courts  dealing  with  the  ques- 
tion. Bank  v.  Justice,  157  N.  C.  873-375,  72 
S.  E.  1016;  Osborne  v.  Durham,  157  N.  0. 
263,  72  S.  E.  849 ;  Sprunt  v.  May,  156  N.  C. 
388,  72  S.  E.  821 ;  Rudasill  v.  Falls,  92  N.  C. 
222;  Reitman  v.  Florlllo,  76  N.  J.  Law,  815, 
72  Atl.  74 ;  Whiting  v.  Crandall,  78  Mo.  593 ; 
Olough  V.  Dawson,  69  Or.  52,  133  Pac.  345, 
138  Pac  233;  Heinlein  t.  Imp.  Life  Insur- 
ance Co.,  101  Mich.  250,  59  N.  W.  615^  25  L. 


R.  A.  627,  45  Am.  St.  Rep.  409 ;  Tabor  v. 
]Mlchigan  Mutual  Life  Insurance  Co.,  44 
Mich.  324,  6  N.  W.  830. 

As  a  deduction  from  the  primary  position 
and  more  directly  applicable  to  the  facts  pre- 
sented it  is  held  in  the  Reitman  Case,  supra: 

'That  an  innocent  principal  cannot  assert 
any  rights  or  retain  any  benefits  upon  a  con- 
tract when  it  is  procured  by  the  fraud  of  his 
agent." 

And  so  here.  T?he  surrender  of  the  policy 
having  been  procured  by  the  false  and  fraud- 
ulent representations  of  V.  B.  White,  an 
agent  of  the  company,  and  professing  to  have 
authority  in  the  matter,  the  company  cannot 
retain  the  policy  and  repudiate  the  acts  of 
the  agent  by  which  it  was  obtained. 

There  are  modifications  of  the  doctrine  re- 
quired, or  rather  a  different  rule  prevails 
when  one  is  seeking  to  hold  an  innocent  prin- 
cipal in  an  action  for  deceit  on  the  part  of 
his  agent,  and  there  are  other  well-recog- 
nized exceptions  (Kennedy  v.  McKay,  43  N. 
J.  Law,  288,  39  Am.  Rep.  581;  2  Ck)rpus 
Juris,  p.  495),  but  we  are  clearly  of  opinion 
that  the  present -case  comes  well  within  the 
wholesome  principle  laid  down  by  his  honor, 
and  that  the  Judgment  for  plaintiff  should  be 
affirmed. 

No  error. 

(181  N.  C.  543) 

STATE  V.  JONES.    (No.  377.) 

(Supreme  (3ourt  of  North  Carolina,    April  20, 

•       1921.) 

1.  Criminal  law  <@s>l  1 47— Discretion  In  fixing 
punishment  under  statute  reviewed  only  If 
grossly  abused. 

Where  a  statute  leaves  the  punishment  for 
its  violation  within  the  sound  discretion  of  the 
trial  court,  the  sentence  imposed  will  not  be 
reviewed  by  the  Supreme  Court  on  appeal 
where  the  ezerdse  of  such  discretion  has  not 
been  grossly  and  palpably  abused. 

2.  Criminal  law  <$=s>l2l3  ^  Sentence  of  two 
years  on  public  roads  for  driving  automobile 
when  intoxicated  is  not  cruel  and  unusual 
punishment. 

Under  C.  S.  |  4506,  fixing  the  penalty  for 
operating  an  automobile  while  intoxicated  at  a 
fine  of  not  less  than  $50  or  imprisonment  not 
less  than  30  days,  but  fixing  no  maximum  pen- 
alty, a  sentence  of  two  years  on  the  public 
roads  for  that  offense  does  not  constitute  cruel 
and  unusual  punishment. 

3.  Criminal  law  ^=:»93— Municipal  court  held 
not  to  have  Jurlsdiotion  to  try  for  driving 
automobile  when  intoxicated. 

Under  Laws  1909,  c.  651,  §  5,  creating  a 
municipal  court  and  specifying  the  criminal 
offenses  of  which  the  court  is  given  jurisdiction, 
the  court  has  no  jurisdiction  over  the  offense 
of  driving  an  automobile  while  intoxicated 
which  was  created  since  the  Municipal  Ck>urt 
Act  by  Laws  1919,  c.  234,  now  C.  S.   (  4506^ 
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except  to  bind  over  the  defendant  to  the  su- 
perior court. 

4.  Criminal  law  ^s>l  144 (I)— Presumed  on  ap- 
peal  that  defendant  was  bound  over  to  su- 
perior court;  recital  of  line  and  appeal  In 
bond  being  surplusage. 

Where  a  defendant,  charged  with  an  offense 
in  the  municipal  court  over  which  that  court 
did  not  have  jurisdiction,  gave  bond  to  appear 
and  answer  the  charge  in  the  superior  court, 
it  will  be  presumed  on  appeal  that  he  was 
merely  bound  over  by  the  municipal  court  to 
the  superior  court,  and  the  recital  that  he 
had  been  fined  and  had  appealed  is  mere  aur- 
plosage. 

5.  Indlotment  and  Information  «=»5— Plea  of 
guilty  waivos  Indlotment 

Under  C.  S.  §  4610,  expressly  authorizing 
waiver  of  'indictment  as  to  a  misdemeanor 
which  does  not  contain  the  element  of  fraud, 
deceit,  or  malice,  a  plea  of  guilty  to  charge  of 
operating  automobile  while  intoxicated  waives 
the  indictment. 

6.  Indlotment  and  Information  ^=92(4)— flight 
to  charge  formulated  by  grand  Jury  oan  be 
waived. 

In  view  of  Const,  art.  4,  f  13,  authorising 
the  waiver  of  a  trial  by  jury  in  all  issues  of 
fact  joined  in  any  court,  accused  can  waive  the 
lesser  requirement  of  the  charge  being  formu- 
lated by  grand  jury,  and  0.  S.  $  4610,  authoriz- 
ing such  waiver  in  specified  cases,  Is  a  restric- 
tion upon  the  unlimited  right  theretofore  ex- 
ercised of  waiving  an  indictment 


7.  Indlotment  and  Information  ^s> I— Indict- 
ment  unnecessary  on  appeal  from  sentence  in 
municipal  oourt. 

An  indictment  in  the  drcuit  court  is  not 
necessary  where  defendant,  convicted  in  the 
municipal  coart  of  an  offense  over  which  that 
court  had  jurisdiction,  appealed  to  the  drcuit 
court 

Appeal  firom  Superior  Court  Guilford 
County;   Ray,  Judge. 

Charlie  Jones  was  arrested  upon  a  war- 
rant issued  from  the  munidpal  court  of 
Greensboro  to  answer  the  charge  of  operat- 
ing an  automobile  while  intoxicated.  He 
was  found  gruUty  and  appealed  and  was 
bound  over  to  the  superior  court  to  answer 
the  charge.  At  the  December  term  of  the 
superior  court  of  Guilford,  the  defendant  in 
open  court  through  his  counsel,  entered  a 
plea  of  guilty,  and  the  judgment  was  pro- 
nounced. Tlie  defendant  appealed;  assign- 
ing as  error  that  the  sentence  of  two  years 
on  the  public  roads  was  cruel  and  excessive 
punishment.    Affirmed. 

S.  B.  Adams,  R.  C.  Strudwick,  and  C.  C. 
Frazier,  all  of  Greensboro,  for  appellant. 

The  Attorney  General  and  Frank  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

CLARE,  a  J.  [1]  The  only  assignment  of 
error  is  that  the  punishment  was  cruel  and 


unusual,  and  this  is  the  only  proposition  set 
out  in  the  brief  for  the  state  and  in  the  brief 
for  the  defendant  That  point  has  been  re- 
cently reviewed  and  held  adversely  to  the 
contention  of  the  defendant  in  State  v.  Wood- 
lief,  172  N.  a  885,  90  S.  B.  137,  where  it  was 
held: 

''Where  a  statute  leaves  the  punishment  for 
its  violation  within  the  sound  discretion  of  the 
trial  court  the  sentence  imposed  by  him  will 
not  be  reviewed  by  this  oourt  on  appeal  where 
its  ezerdse  has  not  been  grossly  or  palpably 
abused." 

And  there  Is  nothing  In  the  record  which 
tends  to  show  that  such  was  the  case. 
[2]  The  statute  (C.  S.  4506)  provides: 

''Any  person  who  shall  while  intoxicated  or 
under  the  influence  of  Intoxicating  liquors  or 
bitters,  morphine  or  other  opiates,  operate  an 
automobile  upon  the  public  highways  of  any 
county  or  the  streets  of  any  city  or  town  in  this 
state,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  not  less  than 
$50  or  imprisoned  not  less  than  30  days,  or 
both,  at  the  discretion  of  the  court" 

The  offense  is  a  most  serious  one^  and  in 
the  judgment  of  the  General  Assembly  it  was 
necessary  to  «iact  this  provision  for  the  pro- 
tection of  the  public  from  the  dangers  in- 
cident to  the  operation  of  powerful  and  rapid- 
ly moving  automobiles  operated  by  persons 
in  the  condition  denounced  in  the  statute. 
The  penalty  was  intended  to  be  sufQcient  to 
deter  from  the  commission  of  the  crime,  and 
the  limitation  prescribed  a  minimum,  and 
not  a  maximum,  punishment  The  assign- 
ment of  error  cannot  be  sustained  upon  any- 
thing that  appears  in  this  record. 

[S]  At  the  hearing  here  an  exception  was 
taken  for  the  first  time  that  the  def^idant 
could  not  be  punished  in  excess  of  the  juris- 
diction of  the  munidpal  court  because  no 
bill  had  been  found,  but  this  exception,  if  it 
could  be  taken  orally,  without  assignment  in 
the  record,  cannot  be  sustained.  The  statute 
creating  the  municipal  court  of  Greensboro 
(Laws  1009,  c.  651,  f  5),  prescribing  the 
criminal  jurisdlctlcm  of  that  court  specifies 
the  criminal  offenses  of  which  it  is  given 
jurisdiction,  none  of  whidi  includes  this  of- 
fense, which  Indeed  was  not  then  created; 
the  offense  having  been  created  since  by 
Laws  1019,  c.  234,  now  C.  S.  4506.  From  this 
it  Is  clear  that  such  court  had  no  jurisdiction 
of  this  offense  except  to  bind  over  the  de- 
fendant to  the  superior  court  which  was 
done,  and  the  defendant  gave  bond  to  appear 
at  that  court  and  ''answer  this  charge." 

[4]  The  bond  Is  not  set  out  in  the  record, 
but  it  is  to  be  presumed  that  the  defendant 
was  bound  over,  redtlng  that  he  had  been 
fined  and  appealed,  but  his  bond  was  to  "ap- 
pear and  answer  the  charge  in  the  superior 
court"  and  the  redtal  of  the  ai^>eal,  if  made, 
was  mere  surplusage,  as  the  municipal  court 
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bad  no  Jurlsdictloii  to  do  more  tlian  bind  him  f     In  State  t.  Warren,  113  N.  C.  683,  78  S.  B. 


over,  and  the  trial  in  that  court  was  a  nul- 
lity. 

[8]  When  the  defendant,  bound  over  to  the 
superior  court  to  answer  this  charge,  in  open 
court  pleaded  guilty,  he  waived  the  indict- 
ment. The  waiver  of  the  bill  of  indictment 
is  expressly  authorized  by  Laws  1907,  c.  71, 
now  O.  S.  4610,  as  to  "a  misdemeanor  which 
does  not  include  or  contain  the  element  of 
fraud,  deceit  or  malice,"  and  it  was  entered 
'*upon  a  plea  of  guilty'*  and  '*wlth  the  consent 
of  the  defendant's  counsel.** 

[8]  The  Ck)nstitution  (article  4,  f  13)  au- 
thorizes the  waiver  of  a  trial  by  Jury  **in 
all  issues  of  fftct,  joined  in  any  court.'*  If  a 
petty  Jury  can  be  waived,  of  course  the  lesser 
requirement  of  the  charge  being  formulated 
by  grand  Jury  could  be  waived,  and  O.  S. 
4610,  is  on  its  face  a  restriction  upon  the  un- 
limited right,  theretofore  more  freely  exer- 
cised of  waiving  an  indictment 

[7]  On  the  other  hand,-  if  the  recorder's 
couii;  /possessed  the  Jurisdiction  to  render 
final  Judgment  notwithstanding  O.  S.  1567 
(last  clause  therein),  upon  appeal  no  indict- 
meit  was  necessary.  This  was  held  in  State 
T.  Jones,  145  N.  G.  460,  59  S.  E.  117,  citing 
State  V.  LyUe,  138  N.  G.  746,  51  S.  E.  66,  upon 
an  appeal  from  the  recorder's  court  of  Win- 
ston where  it  was  held: 

"In  the  superior  court,  upon  appeal  from  a 
conviction  for  a  petty  misdemeanor,  indictment 
by  grand  Jury  is  dispensed  with." 

In  State  v.  Jones,  146  N.  C.  460,  50  S.  £. 
117,  it  is  said: 

"In  like  manner,  when  a  case  Is  tried  in  sn- 
perior  court  on  appeal  from  a  justice  of  the 
peace,  no  indictment  is  required.  State  v. 
Quick,  72  N.  G.  243;  State  v.  Thornton,  136  N. 
C.  616." 

To  same  purport  State  v.  Grook,  91  N.  0. 
640,  and  the  reason  is  nowhere  better  given 
than  by  Judge  Merrlmon  in  that  case  and  by 
Judge  Reade  in  State  v.  Quick,  supra,  72  N. 
G.  241.  Whether  the  recorder  had  Jurisdic- 
tion or  not,  the  sentence  appealed  from  is 
authorized  by  the  statute  and  valid. 

When  the  defendant  in  pursuance  of  the 
terms  of  his  bond  appeared  in  open  court  and 
with  the  consent  of  his  counsel  pleaded  guilty, 
this  was  a  waiver  of  indictment  for  an  orig- 
inal offense  In  that  court  under  the  terms  of 
G.  S.  4610,  and,  If  he  appeared  to  answer  the 
charge  upon  appeal,  no  indictment  was  neces- 
sary upon  the  authorities  above  cited.  In 
either  event,  when  the  defendant  pleaded 
guilty,  there  was  no  issue  requiring  a  petty 
Jury  and  still  less  any  requirement  of  in- 
dictment. Why  do  an  unnecessary  act?  In 
State  V.  Koonce,  108  N.  G.  754,  12  S.  B.  1032, 
Merrlmon,  G.  J.,  said: 

"If  [the  defendant]  pleaded  nolo  contendere, 
or  guilty,  the  court  might  have  proceeded  to 
give  judgment." 


496,  the  court  held  that,  "where  a  defendant 
pleads  guilty,  his  appeal  from  a  Judgment 
thereon  cannot  call  into  question  the  facts 
charged  nor  the  regularity  and  correctness  of 
the  proceedings,"  but  only  brings  up  for  re- 
view whether  the  Judgment  Is  legal  upon  the 
charge  admitted,  and  accordingly  In  this 
case  the  sole  assignment  of  error  is  that  the- 
sentence  is  excessive  punishment,  forbidden 
by  the  Gonstitution. 
Judgment  affirmed. 


(181  N.  C.  234> 

BRADY  V.  HUGHES,  Sheriff.     (No.  398.) 

(Supreme  Gourt  of  North  (^arolina.    April  20, 

1921.) 


1.  Sheriffs  and  constables  ^s> 1 04— Giving  debt* 
or  op|K>rtunity  to  esoapo  does  not  constitute 
"escape,"  making  sheriff  llabiCb 

The  mere  giving  one  under  arrest  for  debt 
a  chance  to  escape  does  not  constitute  volun- 
tarily or  negligently  permitting  an  escape  with- 
in the  meaning  of  G.  j^t.  |  3943,  making  the 
sheriff  liable  for  debt,  mterest,  and  costs;  for 
such  statute,  being  highly  penal,  requires  strict 
construction. 

[Ed.  Note.— For  other  definitions,  use  Words 
and  Phrases,  First  and  Second  Series,  Escape.] 

2.  Sheriffs  and  oonstsbles  ^=»  1 04— Prisoner  for 
debt  not  allowed  to  go  at  large  held  not  to 
have  "escaped." 

Revisal  1906,  §  627,  does  not  require  a 
debtor  to  be  kept  in  dose  confinement,  as  did 
the  former  statute,  and  where  debtor  was  un- 
der surveillance  and  restraint  all  the  time  until 
delivered  to  the  sheriff,  and  was  not  permitted 
to  and  did  not  attempt  to  go  at  large,  the  sher- 
iff is  not  liable  for  the  debt  for  permitting  an 
escape  under  G.  S.  {  3943,  because  the  giv- 
ing of  a  mere  opportunity  to  escape  does  not 
constitute  an  escape,  which  consists  of  gain- 
ing liberty  before  being  delivered  in  due  course 
of  law. 

3.  Sheriffs  and  constables  ^=»  1 04— Voluntary 
and  willful  escape  of  prisoner  for  Mit  not 
shown  80  as  to  render  sheriff  liable. 

If  it  be  conceded  that  facts  show  negligent 
escape,  where  the  debtor  was  immediately  re- 
taken and  imprisoned,  that  could  be  pleaded  in 
bar  of  a  suit  for  the  penalty. 

Appeal  from  Superior  Gourt,  Guilford 
Ounty;   Ray,  Judge. 

Action  by  Vance  Brady  against  J.  R. 
Hughes^  Sheriff  of  Randolph  Gounty.  The 
court  sustained  defendant's  demurrer,  and 
plaintiff  appeals.    No  error. 

Plaintiff's  cause  of  action,  briefly  stated,  is 
that  defendant,  sheriff  of  Randolph  county, 
through  one  of  his  deputies,  arrested  one 
Robert  Needham,  under  an  execution  against 
the  person  regularly  Issued  from  the  superior 
court  of  Guilford  county  to  Randolph  coun- 
ty, in  an  action  entitled  "Vance  Brady  v.  Bob*- 
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ert  Needham'* ;  that  after  making  the  arrest 
the  sheriff,  by  his  deputy,  brought  the  defend- 
ant in  execution  to  Greensboro,  and  upon  his 
arrival  took  him  to  the  office  of  his  (Need- 
ham's)  counsel,  where  he  (the  deputy)  left 
him  for  a  few  minutes  in  charge  of  his  said 
counsel,  so  that  he  could  attend  to  another 
matter  connected  with  the  case.  The  deputy 
sheriff  returned  to  the  office,  where  his  pris- 
oner remained  during  his  absence,  and  took 
him  to  the  Jail  and  delivered  him  to  the  sher- 
iflC  of  Guilford  county,  according  to  the  man- 
date of  the  writ,  who  confined  him  in  prison 
until  he  was  duly  discharged  by  law. 

W.  P.  Bynimi  and  R.  C.  Strudwick,  both  of 
Greensboro,  for  appellant. 

Brooks,  Hines  &  Kelley,  of  Greensboro,  for 
appellee. 

WALEEB,  j.  [1]  It  appears  in  this  case 
that  the  prisoner  was  not  permitted,  volun- 
tarily or  negligently,  to  go  at  large,  nor  in 
fact  did  he  go  at  large.  He  had  the  oppor- 
tunity, perhaps,  to  do  so,  but  the  mere  chance 
to  do  so  will  not  consty:ute  an  escape  within 
the  meaning  of  our  statute  (Revlsal,  |  2823 
[Ck)nsol.  Statutes,  {  3943]),  making  the  sher- 
iff liable  for  the  debt,  interest,  and  costs. 
The  statute  Is  highly  penal,  which  would 
require  it  to  receive  a  strict  construction,  or 
at  least  the  construction  of  it  should  be  a 
reasonable  one  in  determining  liability  in  any 
given  case. 

[2]  There  was  no  actual  escape  by  the  de- 
fendant He  did  nothing  himself,  but  at  all 
times  continued  obedient  to  the  direction  and 
control  of  the  deputy  sheriff,  who  had  him 
in  custody.  An  escape  is  said  by  this  court 
to  take  place  "when  one  who  is  arrested  gains 
his  liberty  before  he  is  delivered  in  due 
course  of  law,"  or  "the  departure  of  a  prison- 
er from  custody."  State  v.  Bitchie,  107  N.  C. 
857, 12  S.  E.  251,  opinion  by  the  present  Chief 
Justice.  These  definitions,  as  there  said, 
were  approved  by  Chief  Justice  Smith  in 
State  V.  Johnson,  94  N.  C.  924.  If  we  test 
the  question  now  being  considered  by  either 
one  of  these  definitions,  there  was  in  law  no 
escape  by  the  defendant,  and  none  imputable 
to  the  officer  in  whose  custody  he  was  at  the 
time.  The  defendant  was  not  left  in  charge 
of  the  attorneys  In  their  office  at  his  own  re- 
quest, nor  was  any  favor  or  liberty  intended 
to  be  granted  to  him,  but  what  was  done  by 
the  officer  was  something  incident  to  the  ex- 
ecution of  the  process  and  in  the  line  of  his 
duty.  The  defendant  remained  in  custody 
and  under  restraint,  and  It  may  be  fairly  in- 
ferred from  the  admitted  facts  that  the  re- 
straint was  really  more  effectual  than  It  was 
when  he  was  In  the  actual  custody  of  the 
officer.  The  latter  was  absent  only  a  few 
moments,  and  the  defendant,  during  this  very 
brief  Interval,  acknowledged  the  control  and 
authority  of  the  deputy  sheriff,  and  never 
once  attempted  to  evade  it,  or  even  to  ques- 


tion it,  if  he  ever,  for  a  single  moment,  con- 
templated flight.  Everything  was  fully  jk- 
oomplished  aa  the  law  intended,  and  with 
the  full  consent  and  submission  of  the  de- 
fendant to  the  law.  He  was  taken  to  the 
jail  of  Guilford  county,  according  to  the 
mandate  of  the  writ,  and  there  delivered  In- 
to the  custody  of  the  sheriff,  who  Imprisoned 
him  until  he  was  discharged  in  due  course  of 
law.  How  has  plaintiff  lost  a  penny,  or  how 
was  he  in  Jeopardy  of  losing  one?  The  execu- 
tion and  statute  required  the  ofl^er  "to  ar- 
rest the  debtor,  and  commit  him  to  the  jail 
of  the  (proper)  county  until  he  shall  pay  the 
judgment  or  be  discharged  according  to  law." 
This  has  been  done  in  exact  conformity  to 
the  statute,  and  without  the  least  prejudice 
to  the  rights  of  the  plaintiff  We  cannot 
believe  that  the  law  Is  so  rigorous  as  to  re- 
quire that  we  should  adopt  the  view  taken  of 
the  case  by  the  plaintiff. 

But  we  find  high  authority  for  the  support 
of  our  position  in  Ourrle  v.  Worthy,  47  N.  C. 
104.  That  was  a  case  where  a  defendant 
was  confined  in  "the  debtor's  room"  of  the 
jail,  and  was  left  by  the  jailer  with  the  doors 
of  the  room  and  jail  open,  so  that  nothing 
prevented  his  escape.  The  court  made  sev- 
eral comments  upon  the  evidence,  which  we 
win  not  quote  literally,  but  reproduce  sub- 
stantially and  without  regard  to  the  text,  as 
some  reference  to  them  is  necessary  to  a  full 
and  proper  understanding  of  the  decision. 
The  court  said  that  the  Impression  of  two 
or  three  witnesses  that  they  saw  Currie  step 
from  his  room  into  the  jailer's  room  and  then 
back  into  his  own  room  is  not  a  fact  that  can 
be  dealt  with  by  a  court.  It  Is  to  be  taken, 
therefore,  that  his  honor  was  of  the  opinion 
that,  if  a  debtor  is  allowed  to  see  company 
in  the  debtor's  room,  the  door  being  open  and 
the  jailer  not  present,  or  to  be  in  the  room 
alone  with  the  door  closed,  but  not  locked,  or 
to  have  the  door  of  the  room  left  open,  so 
that  nothing  prevented  the  debtor's  escape,  if 
he  desired  to  leave  the  jail,  it  is.  In  law,  an 
escape,  although  the  debtor  does-  not  in  fact 
leave  or  go  out  of  the  debtor's  room.  Justice 
Pearson  then  refers  to  the  statute  of  13  Edw. 
I,  c.  1,  it  being  like  our  act  (Bevisal  of  1905. 
§  2823;  €k)nsol.  Statutes,  S  3943),  and  says 
the  act  of  1795  requires  that  the  jails  of  the 
several  counties  shall  have  an  apartment  for 
the  confinement  of  debtors.  A  debtor  who  is 
not  allowed  to  go  out  of  this  apartment  and 
to  take  the  benefit  of  prison  bounds  is  said  to 
be  a  "dose  prisoner."  The  statute,  13  Ed.  I, 
c.  1  (Bevised  Statutes,  c.  109,  {  20),  gives  the 
creditor  an  action  of  debt  against  a  sheriff 
who  shall  willfully  and  negligently  suffer  a 
debtor  to  escape.  Our  question  is:  What 
amounts  to  an  escape,  in  the  meaning  of  this 
statute?  The  acceptation  of  the  term  is  "to 
get  away  from,  to  go  out  of,  a  place  of,  con- 
finement" :  and  In  the  declaration  under  this 
statute  the  allegation  is,  "and  the  said  de- 
fendant, on,"  etc.,  "at,"  etc.,  "suffered  and 
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permitted  the  said  B.  T.,  to  escape  and  go 
at  large;  and  the  said  E.  F.  did  then  and 
there  escape  and  go  at  large,  wheresoever  he 
would,  out  of  the  custody  of  the  said  defend- 
ant." See  form,  volume  2,  Chitty  on  Plead. 
418,  another  form,  420,  and  another,  422. 
See  a  like  form,  Jones  v.  Pope,  1  Saunders' 
Reports,  35.  In  this  connection  he  says  that 
the  attention  of  the  court  was  called  to 
Wilkes  V.  Slaughter,  10  N.  C.  211,  as  the  au- 
thority upon  which  the  erroneous  ruling  of 
the  superior  court  In  Currie  v.  Worthy  was 
based.  He  criticizes  that  case  and  virtually 
overrules  it,  and  adopts  the  view  of  the  dis- 
senting Judge.    In  doing  so  he  says: 

The  court  lays  "peculiar  stress  upon  the 
fact  that  the  jailer  had  given  the  debtor  the 
key  of  his  room,  so  as  to  make  the  debtor  his 
own  keeper.  Possibly  this  might  furnish  some 
ground  for  distinguishing  that  from  the  case 
now  under  consideration.  The  distinction  is 
not  substantial  enough  to  he  made  the  ground 
of  a  practical  difference.  For  this  reason,  we 
prefer  to  put  our  decision  on  the  ground  that 
we  do  not  concur  with  the  two  judges  who 
decided  that  case,  and  do  not  admit  the  cor- 
rectness of  the  doctrine  of  'constructive  es- 
capes' as  at  all  applicable  to  the  statute  un- 
der which  the  present  action  is  brought  Be- 
sides the  fact  that  the  authority  of  that  case 
is  weakened  by  the  dissextting  opinion  of  the 
Chief  Justice,  the  decision  is  inconsistent  with 
every  precedent  of  a  declaration  under  the  stat- 
ute of  Ed.  I,  to  be  met  with  in  the  books. 
They  all  contain  an  express  allegation  that  the 
'debtor  did  escape  and  go  at  large.'  See  prece- 
dents cited  above.  In  all  the  precedents  of 
pleas  of  'fresh  pursuit  and  recaption'  it  is  as- 
sumed that  the  debtor  had  gone  out  of  tiie  jail. 
We  are  told  by  Lord  Coke:  'One  of  the  best 
arguments,  or  proofs,  in  law,  is  drawn  from 
the  right  entries  in  course  of  pleading;  for  the 
law  itself  speaketh  by  good  pleading;  there- 
fore Littleton  here  sayeth,  "it  is  proved  by 
pleading,"  etc.,  as  if  pleading  were  ipsius  legis 
viva  vox.'  Code  Lit  115b.  We  think  'it  is 
proved  by  pleading'  that  no  constructive  es- 
cape can  make  a  sheriff  liable  to  the  penalty  im- 
posed by  the  act,  Ed.  1st  Upon  an  examina- 
tion of  the  cases  relied  on  by"  the  court  in 
that  case,  "we  find  there  is  not  any  one  case 
cited  in  which  the  debtor  had  not  in  fact  'left 
the  jail  and  gone  at  large';  and  we  are  sat- 
isfied that  the  two  very  learned  judges  were 
misled  by  the  'cunning  and  curious  learning' 
which  they  met  with  in  Plowden,  applicable  to 
the  state  of  the. ancient  law." 

The  court  then  considers  the  question  more 
nearly  analogous  to  the  one  upon  which  this 
case  must  turn,  and  says: 

"How  it  can  be  said  that  a  debtor  'did  es- 
cape and  go  at  large,'  when,  in  point  of  fact, 
he  never  went  out  of  the  room  in  which  it  was 
the  duty  of  the  sheriff  to  keep  him,  la  beyond 
the  reach  of  our  comprehension.    We  know  of 
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r  no  rule  in  the  construction  of  a  statute  which 
subjects  the  sheriff  to  the  payment  'of  all  such 
sums  of  money  as  are  mentioned  in  the  said 
execution  and  damages  for  detaining  the  same,' 
aa  a  penalty  for  suffering  a  debtor  to  escape, 
by  which  we  are  at  liberty  to  hold  that  an  op- 
portunity to  go  out  of  the  debtor's  room  is  the 
same,  in  legal  effect,  as  if  the  debtor  bad.  in 
fact,  gone  out  of  the  room.' 


ft 


It  will  be  seen  that  the  court  in  that  case 
emphasized  the  fact  that  the  prisoner  was  not 
permitted  "to  go  at  large,"  either  willfully, 
voluntarily,  or  negligently,  nor  given  perfect 
freedom  of  action,  and  that  he  did  not  ac^ 
tually  escape,  though  given  full  and  free  op- 
portunity to  do  so.  The  former  stafute  re- 
quired that  the  debtor  should  be  kept  in  the 
prison  and  inj  close  confinement,  while  the 
present  statute  has  no  such  provision,  but 
requires  only  that  he  be  committed  to  the 
jail  of  the  county  until  he  shall  pay  the  judg- 
ment or  be  lawfuly  discharged.  Revisal,  § 
627.  Under  the  former  statute  requiring 
"close  confinement,"  this  court  held  that  leav- 
ing the  debtor  in  his  room,  with  the  doors 
of  the  prison  open  to  him,  during  the  absence 
of  the  jailer,  was  not  an  escape  on  the  part 
of  the  latter.  In  this  case  the  debtor  was 
under  surveillance  and  restraint  all  the  time 
until  he  was  delivered  to  the  sheriff  of  Gull- 
ford  county,  and  was  not  at  any  time  per- 
mitted "to  go  at  large,"  nor  did  he  attempt 
to  do  so.  We  cannot,  therefore,  believe  that 
a  case  such  as  this  one  was  within  the  inten- 
tion of  the  Legislature,  or  within  the  mean- 
ing of  the  statute. 

[3]  If  we  should  concede  that  the  facts 
show  a  negligent  escape,  the  debtor  was  im- 
mediately retaken  and  imprisoned,  as  plain- 
tiCTs  counsel  admitted  could  be  done,  when 
the  escape  was  merely  negligent,  and  that  it 
could  be  pleaded  in  bar  of  a  suit  for  the  pen- 
alty. It  surely  cannot  be  characterized  as  a 
voluntary  or  willful  escape.  No  one  can  com- 
plain of  a  second  arrest  or  recapture  but  the 
party  himself.  Ames  v.  Webbers,  8  Wend. 
(N.  Y.)  545. 

It  is  best  always  for  sh^ffs  and  other  such 
officers  to  follow  strictly  the  mandates  of 
their  writs,  but  here,  if  there  was  any  depar- 
ture, it  was  formal,  and  not  substantial,  and 
not  the  least  prejudice  to  the  plaintiff  result- 
ed from  it,  but  he  got  everything  to  which 
the  law  entitled  him.  It  would  be  a  reproach 
to  the  law  if  upon  so  slight  a  ground,  if  any 
ground  at  all,  we  should  hold  the  defendant 
to  the  payment  of  so  heavy  a  penalty. 

E3ven  the  most  technical  refinement  would 
fail  to  bring  the  case  within  the  language  of 
our  statute. 

No  error. 
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UNION  GUANO  CO.  V.  MIDDLESEX  SUP- 
PLY CO.     (No.  355.) 

{Supreme  Court  of  North  Carolina.    April  13, 

1921.) 

Process  ^s> 1 28— Statute  making  summons  In 
superior  court  returnable  before  derk  does 
not  apply  to  Forsyth  oounty  oourt. 
O.  S.  {{  476,  506,  509,  restoring  the  orig- 
inal procedure,  in  effect  previous  to  the  so- 
called  "Batchelor  Act,'*  whereby  summons  in 
the  superior  court  was  made  returnable  be- 
fore the  clerk  in  order  to  expedite  business, 
has  no  application  to  the  county  court  of 
Forsyth,  created  by  Pub.  Loc  Laws  1915,  c 
520,  ifrherein  summons  is  returnable  to  the 
first  term  after  service,  particularly  in  view 
of  C.  S.  §  8106,  prohibiting  the  provisions  of  the 
compilation  being  held  to  repeal  public  local 
statutes. 

Appeal  from  Superior  Court,  Forsyth 
County;   Finley,  Judge. 

Action  by  the  Union  Guano  Company 
against  the  Middlesex  Supply  Company. 
Judgment  by  default  final  for  plaintiff.  Mo- 
tion to  set  aside  denied,  and  defendant  ap- 
peals    Affirmed. 

The  action  was  begun  February  4,  1920, 
and  the  summons  was  served  February  9, 
returnable  to  the  February  term  of  said 
court  which  convened  February  23.  The 
complaint^  duly  verified,  was  filed  Febru- 
ary 4,  and  on  February  12,  three  days  after 
service  of  the  summons,  the  president  of  the 
defendant  company  came  to  Winston  for  the 
purpose  of  making  compromise  with  the  of- 
ficials of  the  plaintiff  company;  but,  his 
offer  of  60  per  cent,  not  being  accepted,  he 
wrote  a  letter  which  appears  in  the  record 
and  was  received  by  the  plaintiff  February 
20,  three  days  before  the  court  convened,  in 
which  he  agreed  to  send  a  check  for  the 
full  amount  on  his  return  home.  The  follow- 
ing day  the  defendant's  counsel  wrote  the 
plaintiff's  counsel  a  letter  which  was  re- 
ceived on  the  day  court  met,  and  In  reply 
the  plalntlflTs  counsel  notified  the  defend- 
ant that,  if  the  answer  was  not  filed  dur- 
ing the  term.  Judgment  by  default  on  the 
verified  complaint  would,  be  demanded.  The 
answer  was  not  filed,  and  the  court  did  not 
extend  the  time  to  file  the  answer.  On  the 
last  day  of  the  term  and  just  before  the  ad- 
journment of  the  court,  Judgment  by  de- 
fault final,  as  appears  In  the  record,  was 
fiigned.  The  defendant  at  the  next  term  of 
said  court  moved  to  set  aside  the  Judgment 
upon  two  grounds: 

(1)  For  excusable  neglect  under  C.  S.  600. 
The  court  held  that  there  was  no  evidence  of 
excusable  neglect. 

(2)  Upon  the  ground  that  Laws  1919,  chap- 
ters 156,  277,  and  304,  C.  S.  476,  applied  to 


the  county  court  of  Forsyth,  and  that,  the 
summons  In  this  case  not  having  been  made 
returnable  in  accordance  with  said  statutes, 
the  Judgment  based  thereon  was  void.  Jud^re 
Starbuck  refused  the  motion  on  this  ground 
also.  On  appeal  to  the  superior  court,  this 
Judgment  was  affirmed,  and  the  defendant 
appealed  to  this  court 

Hastings  &  Whicker  and  B.  F.  Cullom,  all 
of  Wlnston-Salem,  for  appellant. 

Swink,  Korner  &  Hutchins,  of  Winston- 
Salem,  for  appellee. 

OLARK,  O.  J.  It  was  properly  held  that 
there  was  no  evidence  to  Justify  setting 
aside  the  Judgment  on  the  ground  of  excus- 
able neglect.  The  only  question  presented 
is  on  the  second  ground  as  to  the  service 
of  the  summons. 

C.  S.  476,  requiring  the  summons  to  be 
served  within  20  days,  upon  Its  fiice  applies 
only  to  summonses  "signed  by  the  clerk  of 
the  superior  court  having  Jurisdiction  to  try 
the  action."  The  county  court  of  Forsyth 
was  created  by  Public  Local  Laws  of  1915, 
chapter  520. 

Tlie  county  of  Forsyth  was  and  is  in  the 
Eleventh  Judicial  district,  one  of  the  largest 
in  the  state,  and  the  Judges  presiding  in  that 
district  are  assigned  48  weeks  of  oourt  out  of 
the  52.  Forsyth  county  is  one  of  the  most 
populous  counties  In  the  state,  having  in  it 
the  largest  city  In  the  state,  and  is  allowed 
only  19  weeks  in  the  superior  court.  The 
pressure  of  business  was  so  serious,  and  it 
appears  that  the  docket  had  beeome  so  con- 
gested, that  a  litigant  was  fortunate  to  have 


his  cause  tried  under  three  or  four  years. 
At  the  Instance  of  the  bar  and  the  people 
of  that  county,  the  Forsyth  county  court  was 
created  in  1915,  with  an  exclusive  Jurisdlctlcm 
in  contract  and  tort  up  to  $1,000,  concurrent, 
however,  with  the  Justice  of  tlie  peace  to 
the  limit  of  their  Jurisdiction.  Since  that 
time  the  Jurisdiction  of  the  court  in  contract 
and  tort  has  been  extended  to  $2,000.  Sec- 
tion 4  provides  for  a  term  of  that  court  once 
every  month  and  oftener  if  the  Judge  shall 
find  It  necessary  to  convene  an  extra  term. 
Section  7  provides: 

"That  all  actions  shall  be  commenced  in  said 
court  by  summons,  running  in  the  name  of  the 
state  and  issued  by  the  derk  of  [said]  court, 
returnable  to  the  first  term  after  service:  Pro- 
vided, the  service  shall  be  had  in  ten  days  be- 
fore such  term.*' 

In  section  9  it  Is  proTided  that  process  of 
the  court,  while  exercising  Jurisdiction  which 
is  concurrent  with  that  of  the  Justice  of  the 
peace,  shall  not  run  outside  of  Forsyth  coun- 
ty, but,  '*ln  all  other  cases  Its  process  shall 
run  as  process  issuing  out  of  the  superior 
court,**  which  evidently  merely  authorizes 
service.  In  such  cases,  outside  the  county. 
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The  defendant's  contention   is   that   the]     There  la  nothing  in  the  language  of  that 


words,  "in  other  cases,  its  process  shall  ran 
as  process  issoing  out  of  the  superior  court," 
means  that  the  subsequent  Act  of  1919,  now 
G.  S.  476,  restoring  the  former  system  of 
ciyil  procedure  by  which  summonses  in  the 
superior  court  were  again  made  returnable 
before  the  clerk,  applies  also  to  the  county 
court  of  Forsyth,  especially  because  section 
11  of  the  act  creating  this  court  authorizes 
rules  of  practice  and  section  17  provides 
that— 
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'The  procedure  of  Forsyth  county  court,  ex- 
cept tiiat  hereinbefore  provided,  shall  follow 
the  rules  and  principles  laid  down  in  the  chap- 
ter on  Civil  Procedure  in  the  Revisal  •  •  • 
in  80  far  as  the  same  may  be  adapted  to  the 
needs  and  requirements  of  the  said  Forsyth 
county  court." 

The  Public  Local  Act  creating  the  county 
court  of  Forsyth  provides  that  its  process 
shall  be  made  returnable  to  the  terms  of  the 
court,  and  the  restoration  of  the  procedure 
in  the  superior  court  to  conform  to  the  origi- 
nal Code  of  Procedure,  by  which  process 
in  the  superior  court  is  made  returnable  be- 
fore the  clerk,  by  its  terms  has  no  reference 
to  any  other  process  except  summonses  sign- 
ed by  the  clerk,  of  the  superior  court  The 
statute,  chapter  SOi,  Laws  1919  (now  C.  S. 
476)  provides: 

''The  summons  in  all  dvQ  actions  in  the  su- 
perior court  shall  be  made  returnable  before 
the  clerk  at  a  date  named  therein." 

Besides,  O.  S.  8106,  especially  provides: 

"The  Consolidated  Statutes  shall  not  have 
the  effect  to  repesl  any  public  local  statute, 
any  public  statute  which  effects  only  a  partic- 
ular locality,"  etc 

Nor  is  there  anything  in  the  history  of  the 
legislation  restoring  the  original  provisions 
of  the  Code  of  Civil  Procedure  as  to  the 
service  of  summons  which  requires  its  ap- 
plication to  any  summons  other  than  those 
in  the  superior  court  Campbell  v.  Camp- 
bell, 179  N.  0.  at  page  416,  102  S.  E.  737. 
Many  people  in  this  state  were  very  much 
involved  pecuniarily  as  one  of  the  results  of 
the  great  Civil  War  and  instead  of  exi)edit- 
ing,  at  that  time,  the  decision  of  litigation, 
there  was  a  general  desire  to  delay  Judg- 
ments in  dvil  cases,  and  consequently  what 
is  known  as  the  "Batchelor  Act"  (Laws  1868- 
69,  c.  76)  was  passed  by  which  summons 
were  made  returnable  to  the  terms  of  the 
court  This  continued  until  the  congestion 
of  business  in  the  superior  courts  became 
so  serious  that  the  "Crisp  Act"  of  1919,  now 
C.  S.  476,  606,  609,  etc.,  was  enacted  restor- 
ing the  original  procedure  by  which  sum- 
mons in  the  superior  court  was  made  re- 
turnable before  the  clerk  in  order  to  ex- 
pedite business. 


statute  which  extends  it  beyond  the  superior 
court,  and  in  addition  to  C.  S.  8106,  pro- 
hibiting the  provisions  of  the  O.  S.  being  held 
to  repeal  public  local  statutes,  the  mischief 
to  be  remedied  does  not  Justify  such  exteu* 
slon  by  judicial  construction  unless  clearly 
expressed. 

As  county  courts  of  Forsyth  are  held  12 
times  a  year  and  oftener,  the  summons  in 
those  courts  are  served  much  more  prompt- 
ly and  business  is  greatly  expedited  by  the 
procedure  there  in  force.  Consequently  there 
was  no  delay  which  required  expediting  the 
return  of  process  as  in  the  superior  court, 
and  indeed  the  application  of  that  statute 
to  the  county  court  of  Forsyth,  instead  of 
expediting,  would  retard  and  delay  in  many 
instances  the  procedure  in  that  court 

The  experience  of  the  bar  and  the  people 
with  the  county  court  of  Forsyth,  operating 
in  one  of  the  most  populous  counties,  in- 
cluding as  it  does  the  largest  city  in  the 
state  under  its  efficient  and  able  presiding 
officer,  has  been  so  satisfactory  that  no 
amendment  has  been  asked  in  the  statute 
creating  that  court  and  there  has  been  no 
legislation  which  requires  the  application  of 
the  general  Statute  in  regard  to  service  of 
processes  in  the  superior  court  to  the  county 
court  of  Forsyth. 

We  therefore  think  that  the  Judgment  of 
that  court  was  properly  affirmed  on  appeal 
by  Judge  Flnley  in  holding  that  the  service 
of  process  in  this  case  was  regularly  made 
and  that  there  was  no  ground  upon  which 
the  Judgment  by  default  could  be  set  aside 
as  irregular. 

Affirmed. 

(ISl  N.  C.  5tt) 

STATE  V.  JESSUP.     (No.  407.) 

(Supreme  Court  of  North  Carolina.    April  27, 

1921.) 

Criminal  law  ^=s>508 (3)— Testimony  by  ootn- 
dlotee  as  to  Intent  held  wrongfully  exctnded. 

In  a  prosecution  for  the  theft  of  an  auto- 
mobile, it  was  error  to  exclude  the  testimony  of 
one  indicted  Jointly  with  defendant  as  to  his 
knowledge  that  the  automobile  had  been  stolen, 
where  it  appeared  that  the  defense  of  such  coin- 
dictee  was  that  in  taking  the  alleged  stolen  car 
he  mistook  it  for  a  car  of  the  same  model  be- 
longing to  his  brother-in-law  which  he  was  in- 
structed to  take. 

# 

Appeal  from  Superior  Court,  Richmond 
County;  Ray,  Judge. 

Dennis  Jessup  was  convicted  of  larceny, 
and  appeals.    New  trial. 

The  defendant  was  indicted  J<^tly  with 
one  Manor  for  the  larceny  of  a  Ford  auto- 
mobile^ the  property  of  one  H.  H.  Anderson, 
and  there  was  a  count  for  receiving.    The 


im 
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plea  was  not  guilty.  On  the  trial  the  defend- 
ant, in  order  to  show  that  he  had  no  feloni- 
ous intent  and  really  did  not  steal  the  car, 
proposed  to  inquire  of  the  defendant  Maner, 
who  was  a  witness  in  his  own  behalf,  as  to 
any  knowledge  he  had  that  the  Ford  car  had 
been  stolen,  and  the  evidence  was  excluded, 
the  defendant  noting  an  exception.  There 
was  evidence  that  on  a  Saturday  night 
Maner,  Jessup,  and  Shaw  drove  from  Fay- 
etteville  to  Rockingham  in  a  Lexington  car 
belonging  to  Maner,  and,  after  spending  a 
part  of  Sunday  in  Rockingham,  they  drove  at 
night  to  Hamlet,  six  or  seven  miles  away, 
and  at  about  8  o'clock  the  same  night  Jessup 
and  Shaw  drove  back  to  Fayetteville  front 
Hamlet  in  the  Lexington  car  belonging  to 
Maner,  and  later  in  the  night  Maner  followed 
them  to  Fayetteville  in  the  Ford  car  belong- 
ing to  Anderson,  which  he  found  on  the  street 
in  front  of  a  moving  picture  house.  When 
he  arrived  at  Fayetteville  he  left  the  Ford 
car  in  front  of  his  boarding  house  until  morn- 
ing and  then  placed  it  in  front  of  the  Jessup 
garage.  An  extra  tire  and  some  other  minor 
equipment  were  taken  from  the  Ford  car 
and  left  in  the  garage. 

There  was  evidence  offered,  but  rejected  by 
the  court,  that  there  had  been  an  agreentent 
between  Maner  and  his  brother-in-law,  Jim 
Dleykan,  that  Maner  should  take  Dleykan's 
car  to  Fayetteville  and  sell  it,  and  that  Maner 
made  a  mistake  in  taking  the  Anderson  car 
for  the  Dleykan  car,  as  the  two  looked  very 
much  alike,  both  being  Ford's  of  the  same 
model,  and  that  there  was  no  intention  of 
stealing  the  Anderson  car.  Defendant  was 
convicted  and  appealed. 

W.  C  Downing  and  McCormick  &  Clark,  all 
of  Fayetteville,  for  appellant. 

James  S.  Manning,  Atty.  -Gen.,  and  Frank 
Nash,  ABSt.  Atty.  Gen.,  for  the  State. 

WALKBR.  J.  (after  stating  the  facts  as 
above).  Notwithstanding  the  exclusion  of 
the  evidence  as  to  intent,  the  court  charged 
the  jury  as  to  one  of  the  contentions  of  the 
defendant  being  that  the  agreement  had  been 
made  with  Dleykan,  and  that  the  Anderson 
car  was  taken  by  Maner  through  error  as  to 
its  identity  and  ownership,  because  of  its 
similarity  to  the  Dleykan  car,  explaining  to 
the  jury  that,  as  defendants  therefore  con- 
tended, there  was  no  felonious  or  dishonest 
intent  Ui  taking  the  Anderson  car,  but  by  his 
previous  ruling  he  had  left  the  defendant 
Jessup  without  the  evidence  to  support  this 
contention  and  also  without  the  evidence  to 
show  that  he  had  no  knowledge  that  the  An- 
derson car  had  been  stolen.  If  we  concede 
that  there  was  evidence  for  the  jury  to  the 
contrary  of  Jessup's  contention — that  is,  such 
as  would  tend  to  show  his  guilty  knowledge 
and  felonious  intent — ^it  was  error  to  exclude 
the  evidence  and  thus  disarm  him  so  that  he 


could  not  defend  himself  against  the  charge 
of  the  state. 

It  was  manifestly  competent  to  show  by  the 
defendant  himself,  if  testifying  in  his  own 
behalf,  not  only  the  absence  of  guilty  knowl- 
edge that  the  car  had  been  stolen,  if  it  had 
been,  but  also  the  absence  of  Maner's  intent 
to  steal  it  This  court  has  expressly  ruled 
upon  this  question  of  guilty  knowledge,  guilty 
ntotive  or  intent,  in  Phifer  v.  EJrwin,  100  N.  C. 
59,  at  page  66,  6  S.  B.  672,  at  page  675,  where 
Chief  Justice  Smith  said,  citing  and  quoting 
from  State  v.  King,  86  N.  O.  603: 

"The  test  of  the  admissibility  of  the  evidence 
of  motive  or  intent  is  the  materiality  of  the 
motive  or  intent  in  giving  character  to  the  act, 
and  when  they  must,  as  separate  elements,  co- 
exist to  constitute  guilt  or  produce  a  legal  re- 
sult. When,  as  distinct  facts,  each  must  be  al- 
leged and  proved,  the  inference  to  be  deduced 
may  be  met  and  repelled  by  the  direct  testimony 
of  the  party  as  to  their  being  entertained  by 
him." 

See  1  Wharton  on  Evidence,  {  482. 

This  is  direct,  instead  of  circumstantial, 
evidence  as  to  guilty  intent  or  knowledge  or 
motive.  In  the  Phifer  Case  the  plaintiff,  on 
his  own  behalf,  was  allowed,  after  objection, 
to  state  that  he  knew  nothing  of  any  imder- 
standing  between  the  parties* to  the  mortgage 
that  the  mortgagor  was  to  remain  in  poases- 
sion,  when  the  goods  were  delivered  to  him, 
nor  of  any  pnri>09e  on  the  part  of  ^ther  to 
defraud  the  nfortgagor's  creditors,  and  this 
upon  the  question  of  plaintifTs  fraudulent 
knowledge  or  intent  This  was  held  to  be 
admissible. 

There  are  several  assignments  of  error  as 
to  other  rulings,  but  they  may  not  be  pre- 
sented again,  and  we  will  not  consider  them. 

There  was  error  in  the  rulings,  as  indicat- 
ed above,  because  of  which  the  defendant 
Jessup  is  entitled  to  another  jury. 

New  trlaL 


(181  N.  C.  550) 

STATE  V.  DIGGS  et  al.    (No.  408.) 

(Supreme  Court  of  North  Carolina.    April  27, 

1921.) 

Conspiracy  ^=3>48— Instniotlon  that  one  of  sev- 
eral charged  with  conspiracy  to  murder  coald 
not  be  convicted  held  erroneous. 

Where  the  indictment  charged  that  de- 
fendants conspired  amouf^st  themselves  and 
with  others  to  assault  and  murder  a  third  per- 
son, a  charge  that  a  verdict  of  guilty  could  not 
be  returned  against  one  of  the  defendants  sin- 
gly, and  that  all  should  be  acquitted  unless  as 
many  as  two  were  convicted,  is  erroneous; 
for,  while  a  conspiracy  cannot  be  committed 
by  one  person  alone  and  requires  the  confeder- 
ation of  at  least  two  and  may  include  more,  the 
jury  might  have  found  that  none  of  those  in- 
dicted save  one  conspired,  and  that  he  conspir- 
ed with  the  others  not  named. 
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Appeal  from  Superior  Court,  Anson 
County. 

Frontis  Diggs  and  14  others  were  convicted 
of  conspiring  to  assault  and  murder  W.  H. 
Watklns,  and  they  appeaL  Reversed,  and  re- 
manded for  new  trial. 

The  evidence  tending  to  show  an  unlawful 
conspiracy  among  the  defendants  was  equal- 
ly as  strong  In  establishing  that  others,  not 
named  in  the  bill,  participated  in  what  took 
place  and  aided  and  abetted  the  present  de- 
fendants, or  some  of  them. 

Upon  the  question  as  to  what  verdict  might 
be  rendered,  his  honor  charged  the  Jury  as 
follows: 

"Gentlemen  of  the  jury,  you  may  return  a 
verdict  of  guilty  as  to  any  two  or  more  of  the 
defeudants  or  you  may  return  a  verdict  of  not 
guilty  as  to  one  or  all  of  the  defendants.  You 
cannot  find  one  alone  guilty,  because  it  is 
necessary  that  at  least  two  combine  in  order  to 
form  a  conspiracy.  So  your  verdict  may  be 
guilty  as  to  any  two  or  more  or  all,  or  not  guilty 
as  to  one  or  more  or  all,  as  you  may  find  and 
are  satisfied  from  the  evidence." 

Defendants  excepted. 

The  court  directed  a  verdict  of  not  guilty 
as  to  seven  of  the  defendants.  Two  were  ac- 
quitted by  the  Jury,  and  the  remaining  five, 
to  wit,  Frontis  Diggs,  Alex.  Douglass,  Watt, 
Frank,  and  Ben  Robinson,  were  convicted, 
and  from  the  Judgments  pronounced  they  ap- 
pealed. 

McLendon  &  Oovington,  of  Wadesboro, 
and  R.  B.  Redwlne,  of  Monroe,  for  appel- 
lants. 

J.  S.  Manning,  Atty.  Gen.,  and  F.  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

STACY,  J.  The  defendants  were  tried 
Jointly,  and  rightly  so.  But  we  think  his 
honor  erred  In  charging  the  Jury  that  a  ver- 
dict of  guilty  could  not  be  returned  against 
one  of  the  defendants  singly,  and  that  all 
should  be  acquitted  unless  as  many  as  two 
were  convicted.  It  Is  true  the  crime  of  con- 
spiracy cannot  be  committed  by  one  person 
alone.  It  requires  the  confederation  of  at 
least  two,  and,  of  course,  it  may  include 
more.  State  v.  Ohristi anbury,  44  N.  C.  46; 
State  V.  Younger,  12  N.  C.  357,  17  Am.  Dec. 
571.  But  the  bill  charged  that  the  defend- 
ints  conspired  among  themselves  and  with 
i  >thers.  Hence  the  Jury  might  have  foxmd 
I  hat  only  one  of  the  defendants  participated 
ia  the  alleged  ofifense  with  another  or  others 
t'X)t  on  trial.  The  Instruction  would  have 
been  correct  had  there  been  no  evidence 
t'anding  to  incriminate  others  along  with  the 
present  defendants,  or  had  the  indictment 
not  been  cum  multls  aliis.  State  v.  Tom, 
13  N.  C.  569.  Under  the  instant  circumstanc- 
es, however,  we  thing  the  charge,  as  given, 
was  prejudicial  to  the  defendants,  entitling 
them  to  a  new  trial. 


There  are  other  exceptions,  appearing  on 
the  record,  worthy  of  consideration ;  but,  as 
the  case  goes  back  for  another  hearing,  and 
as  they  may  not  occur  again,  we  refrain  from 
further  comment 

New  trlaL 


(181  N.  C.  274) 

AMERICAN  FERTILIZING  CO.  v.  THOMAS. 

(No.  412.) 

(Supreme  Court  of  North  Carolina.    April  -27, 

1921.) 

1.  Evidence  <8=^383(4)p  5l9^UiHi»r  contract 
and  statute,  purchaser  of  fertilizer  could  not 
contradict  state  ohemlst's  analysis. 

Under  Pub.  Laws  1917,  c.  143,  as  amended 
by  Laws  1919,  c.  120,  making  the  certificate  of 
a  state  chemist  prima  facie  evidence  of  the  con- 
stituents of  fertilizer  when  the  analysis  is 
made,  according  to  the  statute,  and  under  a 
contract  with  the  purchaser  of  fertilizer  "with 
guaranty  only  of  analysis  on  the  sack,  and  not 
of  results  of  said  fertilizer,"  and  providing  that 
the  certificate  of  analysis  by  the  state  chemist 
or  his  testimony  should  be  the  only  and  conclu- 
sive evidence  of  the  contents  of  fertilizer,  the 
purchaser  was  not  entitled  to  give  evidence  of 
failure  of  crops  in  a  manner  indicating  pres- 
ence of  borax,  denied  by  the  analysis,  or  to  give 
expert  testimony  denoting  the  presence  of 
borax. 

2.  Agriculture  ^=s>7— Evidence  held  not  suffi- 
cient to  carry  to  the  jury  the  question  of 
fraud  In  sale  of  fertilizer. 

In  an  action  for  the  price  of  fertilizer,  evi- 
dence held  insufficient  to  warrant  submission 
to  jury  of  question  of  fraud. 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; Ray,  Judge. 

Action  by  the  American  Fertilizing  Com- 
pany against  D.  J.  Thomas.  Judgment  for 
plaintifT,  and  defendant  appeals.    No  error. 

This  action  was  brought  by  the  plaintiff 
to  recover  the  price  of  fertilizer  goods  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant in  March,  1919,  under  a  contract  pre- 
viously made. 

The  defendant  admitted  In  his  answer  that 
he  made  the  contract,  and  that  exhibit  A 
attached  to  the  complaint  is  a  true  copy 
thereof. 

The  plaintiff  alleged  that  it  delivered  to 
defendant,  under  the  terms  of  said  contract, 
fertilizer  to  the  value  of  $2,547.46,  nearly 
air  of  the  fertilizers  being  Bone  and  Peru- 
vian C.  S.  M.  (cotton  seed  meal)  8—2—2 
goods;  that  is  to  say,  the  guaranteed  anal- 
ysis appearing  on  the  bags  was  8.00  per 
cent,  available  phosphoric  acid,  2.00  per  cent, 
ammonia  (equivalent  to  1.65  per  cent,  nitro- 
gen) and  2.00  per  cent,  potash. 

The  defendant  admitted  in  his  answer  that 
the  plaintiff  delivered  the  quantities  set  out 
in  the  exhibit,  attached  to  the  complaint,  but 
denied  that  the  goods  delivered  were  accord- 
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Ing  to  contract,  and  alleged  tbat  they  were 
wortliless  and  contained  borax  and  other 
harmful  ingredients,  and  denied  that  he  owed 
the  plaintiff  anything,  admitting,  however, 
that  he  had  paid  plaintiff  nothing. 

Defendant  then  set  up  a  cause  of  action  or 
counterclaim  for  damages  for  results  from 
use,  alleging  that  the  plaintiff  wrongfully 
and  fraudulently  included  borax  and  other 
harmful  ingredients  in  the  fertilizers  sold 
and  delivered  to  him,  and  that  he  used  a 
part  of  them  on  his  crops  of  com,  cotton, 
and  tobacco,  and  that  he  was  damaged  there- 
by $1,500. 

The  plaintiff  replied  to  the  counterclaim 
and  denied  the  allegations  of  the  answer 
as  .to  the  presence  of  borax  or  other  harmful 
ingredients,  and  for  further  reply  alleged: 

"That  samples  were  drawn  from  said  ferti- 
lizers, sold  and  delivered  by  plaintiff  to  the  de- 
fendant, and  known  as  'American  Bone  and 
Peruvian  0.  S.  M.,'  and  which  defendant 
claims  had  done  the  damage  to  his  crops,  and 
said  samples  were  submitted  to  the  state 
chemint  Cor  analysis  as  provided  by  law,  and 
were  duly  analyzed  by  him,  at  the  request  of 
the  defendant,  a  copy  of  said  certificate  of  anal- 
ysis by  the  state  chemist  being  attached,  and 
as  appears  therefrom  the  result  of  the  analysis 
was  that  the  value  of  the  guaranteed  ingredi- 
ents was  equivalent  to  $38.05  per  ton,  whereas, 
the  ingredients  found  by  analysis  were  equiva- 
lent to  $39.20  per  ton,  and  that  said  analysis 
showed  no  borax  or  other  deleterious  substanc- 
es, and  the  plaintiff  is  advised  that  a  copy  of 
said  analysis  was  furnished  to  the  defendant, 
and  that  at  the  request  of  defendant,  the  state 
chemist  made  a  special  analysis  with  a  view  to 
ascertain  whether  said  fertilizer  contained  bo- 
rax as  claimed  by  the  defendant,  and  that  the 
state  chemist,  under  date  of  July  15,  1919, 
wrote  to  the  defendant  as  follows:  'We  have 
made  examination  of  the  sample  of  fertilizers, 
the  American  Bone  and  Peruvian  Cotton  Seed 
Meal,  manufactured  by  American  Fertilizing 
Company,  of  Norfolk,  our  number  4211,  sent 
in  by  you,  for  borax  and  do  not  find  borax  to 
be  present.'" 

The  plaintiff  also  pleaded,  as  a  bar  to  re- 
covery by  the  defendant  of  any  damages* 
the  written  contract  between  the  parties, 
and  especially  paragraph  10  thereof,  and 
the  provisions  of  chapter  143  of  the  Public 
Laws  of  1917,  as  amended  by  chapter  120 
,  of  the  Public  Laws  of  1919.  These  acts  are 
brought  forward  as  sections  4690  to  4703  of 
Consol.  Statutes. 

The  plaintiff  offered  in  evidence  the  con- 
tract between  the  parties,  being  Exhibit  A 
attached  to  the  complaint,  which  Is  as 
follows: 

"It  is  further  agreed  that  all  deliveries  under 
this  contract  are  made  with  guaranty  only  of 
analysis  on  the  sack,  and  not  of  results  from 
use  of  said  fertilizers,  or  otherwise;  and  before 
using  these  fertilizers  samples  should  be  drawn 
and  submitted  to  the  state  chemist  (or  other 
authorized  state  official)  for  analysis  as  provid- 
ed by  the  law  of.  the  customer's  state,  and  if  any 


claim  shall  be  made  for  inferiority  or  deficient 
analysis,  the  certificate  of  analysis  by  the  state 
"hemist  (or  other  authorised  state  official)  or 
his  oral  evidence!  shall  be  the  best  and  only 
competent  evidence  of  the  contents  of  the 
floods,  and  shall  be  conclusive.  If  it  shall  ap- 
pear from  the  said  certificate,  or  test,  that  the 
goods  do  not  come  up  to  the  guaranteed  anal- 
ysis, then  the  customer  shall  be  entitled  to  re- 
cover the  difference  between  the  contract  price 
and  the  actual  value  of  the  goods,  as  shown  by 
the  analysis  made  as  above  provided,  which  dif- 
ference shall  be  ascertained,  fixed  and  deter- 
mined by  the  state  chemist  (or  other  authorized 
state  official) ;  and  no  other  damage  shall  be 
recoverable  for  deficient  analysis,  or  inferiority; 
provided,  if  damages  for  defective  analysis  or 
inferiority  shall  have  been,  or  shall  be  assessed 
and  paid  as  provided  under  State  statute,  then 
no  other  or  further  damage  shall  be  collectible 
under  the  contract  A  failure  to  draw  this 
sample  and  submit  it  to  the  state  chemist  (or 
other  authorized  state  official)  as  above  pro- 
vided, shall  be  a  full  waiver  on  the  customer's 
part  of  any  daim  for  deficient  analysis  or  in- 
feriority hereunder.  As  soon  as  these  fertiliz- 
ors  are  received,  the  customer  shall  examine 
them,  and  in  case  of  any  shortage  in  weight,  or 
count,  error  in  tagging  or  other  objection  to 
the  goods,  the  customer  shall  notify  the  com- 
pany within  ten  days,  giving  the  company  op- 
portunity to  make  Inspection  and  correction 
before  the  fertilizers  are  used,  otherwise  any 
claim  for  damage  under  this  analysis,  as  above 
stated,  is  hereby  waived,  and  it  is  further 
agreed  that  the  company  shall  not  be  liable,  for 
or  required  to  make  good,  to  the  customer,  any 
deficiency  or  daim  for  defidency  made  or  pre- 
sented by  any  person  purchasing. from  the  cus- 
tomer.'* 

The  plaintiff  next  offered  in  evidence  a 
verified  itemized  account  of  the  goods  sold 
and  delivered;  and  also  offered  in  evidence 
the  certificate  of  analysis  by  the  state  chem- 
ist, attested  by  the  seal  of  the  Department 
of  Agriculture,  of  a  sample  of  the  fertilizers 
drawn  from  the  lot  in  the  hands  of  the  de- 
fendant, which  is  as  follows: 

**The  offidal  sealed  sample  of  fertiliser  re- 
ceived from  the  Commissioner  of  Agriculture 
has  been  analyzed,  with  the  results  as  stated 
below: 

•*The  fertilizer  proves  to  be:  Name:  Amer- 
ican Bone  and  Peruvian,  G.  S.  M.  Manufactur- 
ed by:  American  Fertilizer  Co.  Address: 
Norfolk,  Virginia.  Drawn  from  lot  in  hands  of 
D.  J.  Thomas,  Carthage,  N.  C.  (R.  F.  D.  No. 
2).  The  guaranteed  percentage  appearing  on 
bags  are:  Available  phosphoric  acid,  8.00  per 
cent.;  nitrogen,  1.65  per  cent.;  potash,  2.00 
per  cent 

"Result   of  Analysis. 

"Available  phosphoric  acid,  8.80  (including 
soluble  and  reverted  phosphoric  add). 

"Nitrogen,  1.65. 

'Totash,  actual  K.  O.  soluble  in    water  1.96. 

"Note:     Does  not  contain  borax. 

"The  relative  value  of  the  guaranteed  ingredi- 
ents at  the  factory  per  ton  of  two  thousand 
pounds  is  equivalent  to  $38.05.     The  rdative 
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▼alne  of  the  ingredients  found  by  analysis,  per 
ton  of  two  thousand  pounds,  is  equivalent  to 
$39.20,  using  in  each  case  the  following  figures: 
Available  phosphoric  add,  7  cents  per  lb.; 
nitrogen,  45  cents  per  lb.;  and  potash,  80 
cents  per  lb.  These  figures  are  based  on  the 
wholesale  prices  of  the  fertilizers  or  fertili£er 
materials  (bagged)  at  factory." 

The  guaranteed  percentages  were:  Avail- 
able phosi^oric  acid,  8.00,  nitrogen  1.65  per 
cent  (equivalent  2.00  per  cent  antmcmia), 
2.00  per  cent  potash.  The  analysis  showed 
available  phosphoric  add  8.80,  nitrogen  1.65, 
potash  1.06.  No  borax.  The  value  of  the  guar- 
anteed ingredients  was  equivalent  to  $38.(XS, 
while  the  value  of  ingredients  found  by  anal- 
ysis was  $39.20.  These  figures  are  based 
on  the  wholesale  prices  of  the  materials  at 
factory,  as  required  by  Consol.  Statutes,  { 
4695.  In  other  words,  the  fertilizers  de- 
livered had  $1A5  in  value  of  plant  food  per 
ton  more  than  the  goods  contracted  for,  and 
yet  the  defendant  alleged  the  goods  were 
worthless.  The  acid  phosphate  was  above 
the  guaranty  .80  per  cent.,  the  nitrogen  or 
ammonia  was  Just  in  accordance  with  the 
guaranty,  while  the  potash  was  .04  per  cent, 
below  the  guaranty.  Experience  has  shown 
that  it  is  impossible.  In  mixing  fertilizer 
materials,  always  to  have  the  ingredients  in 
exactly  the  guaranteed  percentages,  and  the 
statute  provides  that,  if  the  deficiency  is  6 
per  cent  below  the  guaranteed  value  in  plant 
food,  the  manufacturer  is  penalized,  and  it 
is  further  provided  that — 

"Any  excess  of  any  ingredient  above  the 
guaranty  shall  not  be  credited  to  the  deficiency 
of  any  other  ingredient  if  the  deficiency  is 
more  than  fifteen  per  cent."  Consol.  Statutes, 
I  4695. 

The  deficiency  of  potash  was  much  less 
than  16  per  cent;  in  fact,  only  2  per  cent 
At  the  time  the  sample  was  drawn  from  these 
B — 2 — 2  goods,  in  the  hands  of  the  detendant, 
he  was  claiming  that  they  contained  borax, 
and  the  analysis  was  made  at  the  request  of 
the  defendant,  for  the  purpose  of  ascertain- 
ing whether  borax  was  in  fact  present,  as  the 
defendant  claimed,  and  this  accounts  for  the 
following  notation  on  the  analysis:  ''Does 
not  contain  borax." 

All  of  the  evidence  which  the  defendant 
offered  at  the  trial  was  for  the  purpose  of 
showing  that  these  8 — 2 — 2  goods,  from  which 
the  sample  had  been  drawn  and  analyzed,  did 
contain  borax.  The  defendant  himself  tes- 
tified that  he  had  used  these  8 — 2 — 2  goods, 
purchased  from  the  plaintiff,  on  his  crops 
of  com,  cotton,  and  tobacco,  and  then  he 
offered  to  show  that  he  made  poor  crops  and 
how  the  plants  were  affected.  This  was  ex- 
cluded. The  defendant  next  proposed  to 
show  by  a  number  of  his  neighbors,  who  had 
purchased  from  him  the  8—2—2  goods  of 
plaintiff,  and  who  had  used  this  fertilizer  on 
their   crops,    that    they   made   i)oor   crops. 


This  was  excluded.  The  defendant  next 
propounded  to  Prof.  Wolf,  a  botanist  con- 
nected with  the  Experimental  Station,  a  hy- 
pothetical question  purporting  to  be  based 
upon  the  excluded  testimony,  as  to  the  con- 
dition of  the  crops  where  the  8 — 2 — 2  goods 
were  used,  and  asked  him,  if  the  jury  should 
find  the  facts  to  be  as  set  forth,  whether  he 
had  an  opinion  satisfactory  to  himself  as 
to  what  caused  this  condition  of  the  plants. 
The  witness  would  have  answered  that  these 
conditions  were  the  symptoms  of  injury  by 
borax.  This  is  all  the  evidence  the  defend- 
ant offered. 

It  thus  appears  that  all  of  the  proffered 
testimony  on  the  part  of  the  defendant  was 
directed  to  showing  that  the  8 — 2 — 2  goods 
contained  borax.  These  were  the  goods  the 
plaintiff  sold  the  defendant,  and  which  the 
defendant  had  caused  to  be  ofi^daUy  ana- 
lyzed by  the  state  chemist  for  the  express 
purpose  of  determining  whether  they  did, 
in  fact  contain  borax,  and  this  analysis 
showed  that  the  goods  did  not  contain  borax. 
The  court  excluded  this  proposed  testimony 
in  view  of  the  statute  appUcaUe  and  the 
admitted  contract  between  the  parties  and 
the  decided  cases.  The  statute  provides  as 
follows : 

"The  Department  of  Agriculture  shall  have 
the  power  a,t  all  times  and  at  all  places  to  have 
collected  by  its  inspector  samples  of  any  com- 
mercial fertilizer  or  fertilizers  material  offered 
for  sale  in  the  state,  and  have  the  same  ana- 
lysed; and  such  samples  shall  be  taken  from 
at  least  ten  per  cent  of  the  lot  from  which 
they  may  be  selected;  provided,  that  no  sample 
shall  be  drawn  from  less  than  ten  bags  of 
any  one  brand." 

The  statute  then  provides  in  detail  for 
the  drawing  of  samples,  and  concludes  as 
follows: 

"In  the  trial  of  any  suit  or  action  wherein 
there  is  called  in  question  the  value  or  com- 
position of  any  fertilizer,  a  certificate  signed  by 
the  state  chemist  and  attested  with  the  seal 
of  the  Department  of  Agriculture,  setting  forth 
the  analysis  made  by  the  state  chemist  of  any 
sample  of  said  fertilizer  drawn  under  the  pro- 
visions of  this  article,  and  analyzed  by  him 
under  the  provisions  of  the  same,  shall  be 
prima  fade  proof  that  the  fertilizer  was  of 
the  value  and  constituency  shown  by  his  said 
analysis.  And  the  said  certificate  of  the  state 
chemist  shall  be  admissible  in  evidence  to  th« 
same  extent  as  if  it  were  his  deposition  taken 
in  said  action  in  the  manner  prescribed  by  la^* 
for  the  taking  of  depositions.  The  department 
shall  refuse  to  analyze  any  sample  of  commer- 
cial fertilizer  that  is  not  drawn  and  forwarded 
to  the  department  [of  agriculture]  in  accord- 
ance with  the  regulations  which  it  may  adopi 
for  the  carrying  out  of  this  article;  provided, 
that  no  suit  for  damages  from  results  of  us«i 
of  fertilizer  may  be  brought  except  after  chem- 
ical analysis  showing  deficiency  of  ingredients, 
unless  it  shall  appear  to  the  Department  of  Ag* 
riculture  that  the  manufacturer  of  said  fer- 
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tilizer  in  question  has,  in  the  manufacture  of 
other  goods  offered  in  this  state  during  such 
Reason,  employed  such  ingredients  as  are  out- 
lawed by  the  provisions  of  this  article,  or  un- 
less it  shall  appear  to  the  department  of  agri- 
culture that  the  manufacturer  of  such  fertilizer 
has  offered  for  sale  during  that  season  any 
kind  of  dishonest  or  fraudulent  goods.  Nothing 
in  this  article  shall  impair  the  right  of  con- 
tract"   Consol.  Statutes,  vol.  2,  {  46d7. 

This  statute  was  passed  in  1917  and  slight- 
ly amended  in  1919  as  to  the  method  of 
drawing  samples,  and  the  statute  expressly 
provides  that  "nothing  in  this  article  shall 
Impair  the  right  of  contract"  Acting  under 
the  provisions  of  this  statute,  the  plaintiff 
and  defendant  entered  into  the  contract  set 
out  above. 

H.  F.  Seawell,  R.  L.  Burns,  L.  B.  Clegg, 
and  U.  L.  Spence,  all  of  Carthage,  for  ap- 
pellant. 

J.  Crawford  Biggs,  of  Raleigh,  for  ap- 
pellee. 

« 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  It  will  be  observed  that  the  con- 
tract provides  that — 

'The  certificate  of  analysis  by  the  state  chem- 
ist, or  his  oral  evidence,  shall  be  the  best  and 
only  competent  evidence  of  the  contents  of  the 
goods,  and  shall  be  conclusive.*' 

The  certificate  shows  affirmatively  that 
the  contents  of  the  goods  are  phosphoric  acid 
8.80,  nitrogen  1.65,  and  potash  1.96,  and  that 
they  do  not  contain  borax.  The  parties 
have  agreed  that  the  analysis  by  the  state 
chemist  should  be  the  best  and  only  compe- 
tent evidence  of  the  contents  of  the  goods, 
and  conclusive;  and  it  would  seem  that  the 
evidence  which  the  defendant  proposed  to  of- 
fer to  show  that  the  goods  contained  borax, 
or.  In  other  words,  the  contents  of  the  goods 
were  different  from  that  shown  by  the  anal- 
ysis, was  clearly  Incompetent. 

A  chemical  analysis  by  a  disinterested  com- 
petent expert,  such  as  the  state  chemist,  is 
the  best  method  of  ascertaining  the  contents 
of  fertilizers,  and  infinitely  better  than  the 
method  proposed  by  the  defendant.  "The 
best  evidence  is  the  analysis  by  the  Agricul- 
tural Department,"  said  Clark,  C.  J.,  in  Fer- 
tilizer Works  V.  McLawhorn,  158  N.  O.  274, 
73  S.  E.  888.  In  Carter  v.  McGlll,  168  N. 
C.  507,  84  S.  E.  802,  the  court  said: 

"The  seller  and  the  buyer  of  fertilizers  can 
protect  themselves  by  proper  warranties,  at 
the  time  of  purchase,  if  they  see  fit  to  do  so. 
The  seller  may  restrict  it,  while  the  buyer  may 
require  that  it  be  enlarged,  according  as  their 
interests  may  dictate.  Unless  they  do  so,  they 
must  abide  by  the  contract  as  made  by  them 


»» 


This  was  said  In  a  case  where  the  seller 
had  not  protected  himself,  as  in  the  case  at 
bar. 

When  Carter  v.  McGill,  supra,  was  before 


the  court  on  a  rehearing,  reported  in  171 
N.  C.  775,  89  S.  E.  28,  the  court  said: 

"It  is  proper,  in  this  connection,  to  suggest 
that  the  plaintiff,  and  others  in  the  fertilizer 
trade  similarly  situated,  can  protect  themselves 
against  too  great  a  hazard  in  respect  to  the  loss 
of  crops  by  a  provision  in  their  contracts  to 
the  effect  that  they  are  not  to  be  liable  for  any 
results  from  the  use  of  the  fertilizer,  or  for 
any  loss  of  crops,  as  was  done  in  the  case  of 
the  contract  which  was  the  subject  of  the  con- 
troversy between  the  parties  in  Guano  Co.  v. 
liive-Stock  Co.,  168  N.  C.  442,  where  we  held 
such  a  stipulation  to  be  vaUd. 

"Our  attention  has  been  called  to  a  case  re- 
cently decided  in  South  Carolina,  Germofert  v. 
Cathcart,  88  S.  E.  535,  in  which,  upon  careful 
examination,  we  find  the  court  construed  a  con- 
tract almost  identical  in  language  with  the  one 
which  was  under  consideration  in  Guano  Co.  v. 
live  Stock  Co.,  168  N.  0.  442,  and  it  held,  as 
we  did  in  the  latter  case,  that  the  express  war- 
ranty, and  the  restrictive  dause  therein  as  to 
nonliability  for  results,  excluded  the  evidence 
as  to  failure  of  crops.  See,  also,  Allen  v. 
Young,  66  Ga.  617,  which  was  cited  for  that 
position  in  Guano  Co.  v.  Live  Stock  Co.,  supra, 
at  page  448.  In  the  Germofert  Case,  supra, 
the  court  said  that  'the  defendant  cannot  be 
allowed  to  avail  himself  of  a  method  of  defense 
that  he  has  agreed  not  to  use.'  And  again  'the 
defendant  had  agreed  not  to  "hold  payee  re- 
sponsible for  practical  results  of  said  fertilizer 
on  crops."  The  evidence  and  the  charge  re- 
sponding to  it  was  in  direct  violation  of  the 
agreement.'  And  so  we  said  substantially  in 
Guano  Co.  v.  Live  Stock  Co.,  supra,  the  rule 
of  damages  having  been  fixed  by  the  terms  of 
the  contract  itself. 

"While  cases  must  be  decided  according  to 
the  rules  of  law,  as  well  stated  by  Justice  Hoke 
in  Tomlinson  v.  Morgan,  166  N.  C.  557,  the 
strict  enforcement  of  the  rule  may  in  some 
cases  bear  harshly  upon  a  litigant,  and  it  might 
do  so  in  this  dass  of  cases.  It  is  therefore 
expedient  and  proper  that  the  dealer  should  be 
allowed  to  shield  himself  against  possible  in- 
justice by  adequate  provision  in  the  contract  of 
sale.  If  he  acts  in  good  faith,  he  should  not  be 
unfairly  dealt  with;  and  it  is  not  unusual,  as 
the  cases  will  show,  to  insert  such  a  clause  in 
contracts  of  this  kind." 

In  Guano  Co.  t.  live  Stock  Co.,  168  N. 
C.  442,  84  S.  El  774,  L.  B.  A.  1915D,  875,  the 
contract  provided  that  "the  fertilizer  is  fur- 
nished with  the  guarantee  of  analysis  print- 
ed on  the  sadc,  but  not  of  results  from  its 
use,"  and  the  court  held  this  was  a  valid 
stipulation  and  that  the  guano  company 
could  not  be  held  liable  for  any  results  from 
the  use  of  the  fertilizer,  and  Uie  Jury  could 
consider  the  evidence  as  to  the  effect  of  the 
fertilizer  on  the  crops,  only  for  the  purpose 
of  showing  the  absence  of  the  guaranteed 
ingredients  or  the  represented  quantities  of 
each  and  not  at  all  for  the  purpose  of  assess- 
ing damages  either  directly  or  Indirectly,  be- 
cause of  any  loss  or  diminution  of  the  crops, 
as  the  measure  of  damages  depends  upon 
quite  a  different  principle.    Hie  extent  of  the 
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recovery  must  be  restricted  to  the  difference, 
not  necessarily  between  the  price  and  the 
value  of  the  article  purchased,  but  to  the 
difference  between  the  article  delivered  un- 
der the  contract  of  warranty  and  its  value 
or  market  price  if  it  had  been  such  as  It 
was  warranted  to  be.    The  court  then  said: 

"We  have  mentioned  this  subject  for  the 
purpose  of  showing  that  no  part  of  the  recov- 
ery, under  this  contract,  should  be  assessed  for 
the  failure  of  crops,  as  there  is  an  express 
stipulation  that  plaintiff  should  not  be  held  lia- 
ble for  any  results  from  the  use  of  the  fertiliz- 
er." Ouano  Co.  v.  Live  Stock  Co.,  supra,  at 
pages  450,  451  of  168  N.  O.,  at  page  777  of 
84  S.  B.  (L.  R,  A.  1915D,  875). 

This  was  said  in  a  case  where  the  stipu- 
lation was  that  the  fertilizer  company  only 
guaranteed  the  analysis  on  the  bags,  and 
was  not  liable  for  results  from  use,  but 
there  was  no  stipulation,  as  in  the  case  at 
bar,  that  the  analysis  should  be  the  best, 
only  and  conclusive  evidence  as  to  the  con- 
tents of  the  goods.  Nor  was  there  a  pro- 
vision that  when  the  goods  were  analyzed, 
the  state  chemist  should  determine  the  rela- 
tive value  of  the  guaranteed  ingredients  and 
those  found  on  analysis  as  in  this  case.  The 
state  chemist  did  analyze  the  goods  and 
found  that  those  delivered  exceeded  In  val- 
ue the  guaranteed  goods  sold  by  $1.16  per 
ton. 

The  recent  case  of  Fertilizer  Works  v.  Ai- 
ken, 175  N.  0.  398,  95  S.  E.  657,  seems  to  be 
decisive  of  this  case.  There  the  earlier 
cases  are  reviewed  and  the  court  held  that 
an  express  warranty  guaranteeing  a  speci- 
fied analysis,  but  not  as  to  results  on  the 
crops,  will  protect  the  manufacturer  or  ven- 
dor from  damages  claimed  for  loss  or  dim- 
inution of  crops,  because  the  goods  were  not 
fitted  for  the  purposes  for  which  they  were 
bought,  this  being  a  warranty  ordinarily 
implied  in  such  contracts,  citing  Carter  v. 
McGill,  168  N.  C.  507,  84  S.  E.  802;  s.  c, 
171  N.  0.  775,  89  S.  E.  28;  Guano  Co.  v. 
Live  Stock  Co.,  168  N.  C.  443,  84  S.  E.  774, 
Ia  R.  A.  1915D,  875; '  Germofert  v.  Cathcart, 
104  S.  0.  125,  88  S.  E.  535;  Allen  y.  Young, 
62  Ga.  617. 

In  the  Aiken  Case,  the  fertilizer  company 
sued  for  the  fertilizers  sold  under  a  con- 
tract, in  the  following  terms: 

"I  hereby  acknowledge  I  have  received  and 
used  the  above  fertilizer  without  any  guarantee 
on  the  part  of  Armour  Fertilizer  Works,  or  its 
agents,  as  to  results  from  its  use,  and  which 
have  been  inspected,  tagged  and  branded  under 
and  in  accordance  with  the  laws  of  this  state; 
and  I  hereby  waive  all  claims,  damages,  and 
penalties  in  case  of  deficiency,  except  claim 
for  the  actual  commercial  value  of  deficiency 
when,  and  only  when,  ascertained  and  deter- 
mined by  the  state  chemist  from  samples  taken 
in  the  presence  of  seller,  or  seller's  authorized 
representative,  from  fertilizers  for  which  this 
note  is  given." 


The  defendant  alleged  In  his  answer  that 
the  fertilizer  was  utterly  worthless.  In  re- 
ferring to  the  contract,  this  court  said: 

"In  this  contract  it  will  be  noted  that  the  stip- 
ulations in  protection  of  the  vendor  go  much 
beyond  those  appearing  in  the  case  just  re- 
ferred to.  [168  N.  C.  443.]  ♦  ♦  ♦  In  iU 
terms  and  purpose  it  is  broad  enough  to  ex- 
clude and  does  exclude  any  and  all  evidence 
as  to.  the  effect  of  the  fertilizer  on  the  crops, 
the  agreement  being  as  shown  that  the  purchas- 
er waives  all  claims  except  those  for  the  'com- 
mercial value  of  the  deficiency'  from  the  stip- 
ulated standard,  and  this  only  'when  ascertain- 
ed and  determined  by  the  state  chemist  from 
samples  taken  from  the  fertilizers  sold  and  in 
the  presence  of  the  seller  or  his  authorized 
agent.'  We  are  of  opinion  that  such  a  stipu- 
lation is  in  every  way  a  reasonable  one,  well 
calculated  to  promote  and  insure  fair  and  safe 
dealing  in  this  important  matter  and  not  only 
not  opposed  to  any  public  policy  prevailing 
with  us,  but  the  same  is  in  accord  with  direct 
suggestion  of  this  court  in  Carter  v.  McGill, 
supra,  and  fully  recognized  and  approved  in  our 
latest  legislation  on  the  subject.  Laws  1917,  c. 
143." 

The  contract  in  this  case  is,  in  its  terms, 
very  similar  to  the  one  in  the  Aiken  Case. 
It  provides,  among  other  things: 

"If  any  claims  shall  be  made  for  inferiority 
or  deficient  analysis,  the  certificate  of  analysis 
by  the  state  chemist  shall  be  the  best  and  only 
competent  evidence  of  the  contents  of  the 
goods  and  shall  be  conclusive.  If  it  shall  ap- 
pear from  the  said  certificate  that  the  goods 
do  not  come  up  to  the  guaranteed  analysis, 
then  the  customer  shall  be  entitled  to  receive 
the  difference  between  the  contract  price  and 
the  actual  value  of  the  goods  as  shown  by  the 
analysis,  which  difference  shall  be  ascertained 
by  the  state  chemist,  and  no  other  damage 
shall  be  recoverable  for  deficient  analysis  or 
inferiority." 

The  court,  referring  to  the  statute  which 
had  Just  been  passed.  Laws  1917,  c.  143 
(now  Consol.  Statutes,  §§  4690  to  4703,  as 
amended  in  1919,  as  to  method  of  sampling), 
said: 

"The  statute  iu  question,  repealing  sections 
3945  to  3956  of  Revisal,  inclusive,  makes  elab- 
orate and  minute  provision  with  the  view  of 
Insuring  a  correct  analysis  of  these  important 
commodities  and  in  protection  both  of  the  man- 
ufacturer and  vendor  and  of  the  purchaser  and 
consumer;  directs  the  employment  of  sufficient 
chemists  and  assistants;  provides  for  an  anal- 
ysis at  the  instance  of  the  purchaser  or  by  its 
own  agents  when  necessary;  provides,  fur- 
ther, that  samples  for  the  purpose  shall  be 
taken  always  in  the  presence  of  the  agent,  sell- 
er or  dealer  or  some  representative  of  the 
manufacturers  or  if  none  of  these  can  be  pres- 
ent or  if  they  refuse  to  act,  then  in  the  presence 
of  two  disinterested  witnesses,  etc.  That  no 
suit  for  damages  shall  be  brought  for  results  in 
use  except  after  chemical  analysis  showing  de- 
ficiency of  ingredients  unless  the  dealer  has 
been  selling  goods  that  are  outlawed  by  the 
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statute  or  has  offered  for  sale  during  the 
season  dishonest  or  fraudulent  goods.  Haying 
thus  dealt  very  fully  with  the  subject,  recogniz- 
ing as  sound  the  principle  of  selecting  the  sam- 
ples in  the  presence  of  the  manufacturer  or 
dealer,  section  7  of  the  act  concludes  with  the 
proviso  tha't  'nothing  in  this  act  shall  impair 
the  right  of  contract,'  showing  the  clear  intent 
and  purpose  of  the  Legislature  to  allow  to  ei- 
ther party  the  privilege  of  making  further  stip- 
ulations in  reasonable  protection  of  their  in- 
terests and  in  accord  with  established  principles 
of  law.  In  McLawhorn  y.  Fertilizer  Works,  158 
N.  O.  274,  •  •  •  dedded  intimation  is  giv- 
en that  this  is  the  true  public  policy  and  the 
correct  interpretation  of  our  former  statute  on 
the  subject  and  undoubtedly  it  should  prevail 
under  the  present  law." 

The  court  further  said,  with  reference  to 
that  language,  that  it  was  much  stronger  for 
the  protection  of  the  manufacturer  than  is 
that  used  in  the  case  of  Guano  Go.  ▼.  Live- 
stock Co.,  supra,  and  we  now  say  that  the 
language  of  the  contract  in  this  case  Is,  if 
anything,  much  more  restrictive  of  the  cus- 
tomer's right  to  question  the  truth  and  ac- 
curacy of  the  statements  contained  in  the 
official  (and  also  in  this  case  contractual) 
analysis  of  the  state  chemist.  The  parties 
were  free  to  oiter  Into  a  contract  with  re- 
gard to  the  matter,  and  to  bind,  and  even 
conclude,  themselves,  and  each  one  of  them, 
by  its  stipulations.  They  made  for  them- 
selyes  in  their  dealings  a  contractual  rule 
of  evidence,  each  being  at  arm's  length  with 
the  other,  there  was  nothing  In  it  contrary 
to  public  policy,  and  therefore  they  must 
be  held  as  subject  to  its  terms  and  their 
rii^ts  and  obligations  must  be  determined 
accordingly. 

But  the  defendant  contends  that  there  was 
fraud,  in  that  the  plaintiff  had  mixed  borax 
with  the  other  ingredients  of  the  fertilizer, 
and  his  crops  were  damaged  thereby,  as  It 
was  the  opinion  of  his  expert  witness,  who 
was  a  botanist,  that  borax  was  injurious 
to  the  crops,  and  their  appearance  indicated 
symptoms  showing  that  they  had  been  poi- 
soned by  borax.  But  the  full  and  complete 
answer  to  all  of  this  contention  is  that  it 
has  been  shown  by  the  analysis  of  the  state 
chemist  (the  party  to  whom  the  law,  and 
the  parties  by  their  contract,  referred  the 
matter  for  a  final  decision,  which  should 
bind  them  "conclusively")  that  there  wad 
no  borax  in  the  fertilizer.  There  is  no  al- 
legation, or  suggestion,  that  there  was 
any  fraud  practiced  by  the  chemist  in  mak- 
ing his  decision  or  award,  or  even  by  the 
plaintiff  in  preventing  an  honest  report;  but, 
on  the  contrary,  and  as  far  as  appears,  the 
certificate  of  the  analysis  was  fairly  and 
honestly  made,  without  even  any  hint  at 
fraud  or  collusion.  We  do  not  say  that  fraud 
would  not  be  sufficient  to  set  aside  a  false 
certificate  of  the  facts,  as  to  the  value  and 
potency  of  the  fertilizer,  but  it  has  not  been 


shown  in  this  case,  or  attempted  to  be 
shown.  The  defendant,  himself,  requested 
the  state  chemist  to  make  the  analysis,  and, 
besides,  he  solemnly  agreed  that  it  siiould 
bind  and  conclude  him.  If  he  had  any 
doubt  of  its  correctness,  or  even  if  he  did 
not  have  such  doubt,  and  wished  to  be 
assured  of  its  correctness,  he  could  then 
have  retained  another  chemist  of  his  own 
choice  and  possessing  greater  skill  and  ex- 
pertness,  if  he  thus  appraised  him.  In  the 
absence  of  such  a  showing  of  fraud  the 
certificate  must  stand  as  conclusive  evidence 
that  the  analysis  is  correct.  It  certainly 
cannot  be  Impeached  by  the  opinion  even  of 
the  crop  indicated  symptoms  of  borax  poi- 
soning. If  we  should  hold  otherwise,  it 
an  expert  botanist  that  the  appearance  of 
would  impair  very  seriously  the  efficacy  of 
the  statute,  and  annul  the  contract  of  the 
parties,  the  execution  of  which  is  not  as- 
sailed for  fraud. 

[2]  There  is  no  sufficient  evldeuce  of  fraud 
for  the  Jury.  The  most  that  can  be  said  in 
behalf  of  defendant's  position  is  that  the 
opinion  of  the  botanist  formed  by  a  mere  in- 
spection of  the  crop,  as  to  the  presence  of 
■  borax  in  the  fertilizer,  is  too  uncertain, 
conjectural,  and  unreliable  to  be  received  as 
proof,  and  can  hardly  be  of  the  least  proba- 
tive force  if  admitted,  when  considered  in 
the  light  of  the  statute  and  the  stipulations 
of  the  parties,  by  which  it  has  been  excluded 
as  unfit  for  the  purpose  of  establishing  the 
alleged  fact  of  fraud.  It  has  been  agreed, 
and  the  law  so  declares,  that  the  only  evi- 
dence shall  be  the  certificate  of  the  analysis 
as  made  by  the  state  chemist,  and  that 
shows  *'condusively"  that  there  was  no  bo- 
rax in  the  formula  by  which  the  fertilizer 
was  made.  The  report  of  the  analysis  by 
the  chemist,  both  Impliedly  and  expressly, 
declares  that  there  was  no  borax  or  other 
deleterious  substance  in  the  fertilizer,  and, 
as  we  have  said,  there  is  nothing  to  impeach 
that  finding  for  fraud  or  other  reason;  there- 
fore the  opinion  of  the  botanist  must  be  dis- 
carded. If  we  should  admit  such  evidence, 
instead  of  the  certificate  being  an  absolute 
protection  for  the  manufacturer  or  dealer 
in  fertilizers  as  we  have  said  it  was  intend- 
ed to  be  by  the  law  and  the  contract,  it 
would  be  little  more  than  a  delusion  and  a 
snare. 

In  the  case  of  Germofert  Mfg.  Ck).  y.  Gath- 
cart,  104  S.  G.  125,  88  S.  E.  535,  the  court 
passes  upon  this  very  question  in  the  follow- 
ing language: 

'*There  was  no  attempt  made  to  analyze  the 
fertilizer.  Ample  provision  is  made  by  law  to 
secure  a  reliable  analysis.  The  defendant  had 
agreed  that  the  test  of  value  should  be  made 
by  analysis.  No  man  can  look  at  a  crop  (dead 
or  alive)  and  tell  what  per  cent,  of  ammonia 
or  potash  or  other  substance  it  contained. 
They  did  not  pretend  to  do  so.    The  defendant 
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had  agreed  not  to  ^old  payees  responsible  for 
practical  results  of  said  fertilizer  on  crops/ 
This  evidence,  and  the  charge  responding  to  it, 
was  in  direct  violation  of  the  agreement.  It 
cannot  be  said  that  test  of  yalue  by  analysis  is 
an  unlawful  x^ntract,  because  the  statutes 
recognize  a  test  by  analysis.  The  defendant 
signed  a  perfectly  lawful  contract,  with  ample 
protection  afforded  by  law.  The  defendant  can- 
not refuse  to  adopt  the  protection  approved  by 
law  and  offered  by  his  contract  and  be  allowed 
to  avail  himself  of  a  method  of  defense  that 
he  has  agreed  not  to  use.  Some  substances 
may  kill  because  they  are  true  to  analysis.'* 

There  was  a  dissenting  opinion  in  the 
case,  but  we  most  respectfully  think  that  it 
completely  missed  the  real  question  In  that 
case,  and  is  based  entirely  upon  a  miscon- 
ception of  the  point  involved.  The  majority 
opinion  stated  the  point  and  the  pertinent 
principle  correctly,  placing  the  decision  up- 
on the  clause  disdiarging  the  seller  from  all 
responsibility  for  "results  upon  the  crops." 

We  must  hold,  therefore,  that  there  is  no 
reason  shown  why  the  Judgment  of  the  su- 
perior court  should  be  disturbed. 

No  error. 


(181  N.  C.  303) 

In  re  JOHNSON'S  WILL*     (No.  397.) 

(Supreme  Court  of  North  Carolina.    April  27, 

1921.) 

1.  Wills  ^=996— No  particular  form  required. 

No  particular  form  is  required  for  the  dis- 
position of  property  by  a  will,  and  letters,  when 
properly  executed,  may  be  valid. 

2.  Wills  ^=>96— Paper  writing   must  show  It 
was  written  "anlmo  testendl." 

That  a  will  may  be  valid  it  must  appear 
that  the  paper  writing  offered  for  probate, 
whatever  its  form,  was  written  animo  testendi, 
meaning  not  that  the  maker  intended  thereafter 
to  make  a  will  on  the  terms  of  the  paper,  but 
that  it  was  his  intention  that  the  paper  itself 
should  operate  as  the  disposition  of  his  prop- 
erty to  take  effect  after  his  death. 

3.  Wills  «s>96— Letter  held  not  a  will. 

Letter  written  by  testator  held  not  his  will 
as  showing  on  its  face  that  it  was  not  his  in- 
tention the  paper  should  operate  itself  as  a 
will  but  merely  that  he  had  in  contemplation  the 
preparation  of  a  will  by  the  addresseei  where- 
by the  final  disposition  of  his  property  should 
be  made. 

■ 

Appeal  from  Superior  Court,  Guilford 
County ;  J.  Bis  Ray,  Judge. 

Proceeding  for  the  production  and  probate 
of  the  will  of  J.  Vestal  Johnson.  From  an 
adverse  Judgment,  the  proponents  appeal. 
Affirmed. 

This  is  a  proceeding  for  the  production  and 
probate  of  a  certain  paper  writing  as  the  will 
of  J.  Vestal  Johnson.     At  the  hearing  his 


honor  found  the  following  facts,  to  which  all 
parties  agreed: 

''(1)  That  J.  Vestal  Johnson  died  in  the  coun- 
ty of  Guilford,  state  of  North  Carolina,  after 
an  illness  of  one  week,  on  June  17,  1918,  pos- 
sessed of  real  and  personal  property. 

"(2)  At  the  time  of  his  death,  and  some  time 
prior  thereto,  he  had  been  renting  part  of  his 
dwelling  to  the  husband  of  Mrs.  Bettie  Brinttle. 
and  the  Brinttle  family  was  living  in  said  dwell  - 
ing  house,  the  deceased  reserving  a  room  for 
his  own  occupation. 

"(3)  That  some  few  days  after  his  death. 
Mrs.  Bettie  Brinttle,  while  engaged  in  cleaning 
up  the  room  formerly  occupied  by  the  deceased, 
found  a  pasteboard  box,  such  as  is  usually  used 
by  clothing  merchants  in  which  to  deliver 
clothes  when  sold  to  customers.  That  this 
pasteboard  box  was  In  his  room,  and  he  usually 
kept  his  suits  of  clothes  therein,  and  same  was 
usually  kept  in  his  trunk,  and  he  kept  his  val- 
uable papers  in  his  trunk.  That  the  said  Mrs. 
Brinttle  took  his  clothes  out  to  air,  and  from 
the  pocket  of  one  of  his  coats  which  he  had 
been  wearing  there  fell  a  stamped  envelope, 
sealed  and  addressed  to  'Mr.  Joe  Sechrest,  High 
Point,  N.  C: 

"(4)  That  said  envelope,  with  its  contents, 
was  sent  by  Mrs.  Brinttle  to  the  said  Sechrest, 
and  opened  by  the  said  Sechrest,  and  found  by 
him  to  contain  a  letter  as  follows: 

"  'High  Point.  N.  C,  June  10,  1918. 
"'Dear  Joe:  You  know  that  we  was  talking 
about  my  will.  I  want  you  to  write  my  will  for 
me,  and  also  I  want  you  to  bury  me  in  a  steel 
gray  casket,  and  a  steel  gray  case,  which  can 
be  locked  so  water  can't  get  to  me,  and  want 
you  to  put  nice  tombs  to  my  grave.  You  pay 
$200.00  for  the  tombs.  And  I  want  to  give  lit- 
tle Junita  Franklin  $100.00  and  little  Pauline 
Lambeth  $100.00;  and  I  want  to  give  Mrs. 
Brinttle  my  home  house  and  lot,  and  the  rest 
of  my  property  to  be  equally  divided  among  my 
people.  Joe,  you  please  do  this  favor  for  me, 
and  I  will  pay  you  what  you  charge  for  your 
trouble.  I  will  be  up  town  as  soon  as  I  get 
able.  I  don't  feel  good  to  day.  I  will  dose. 
Joe,  you  copy  this  with  ink  for  me. 

'As  ever,  your  friend,    J.  Vestal  Johnson.' 

'5.  That  said  paper  writing  was  not  deliv- 
ered by  the  decedent  to  the  said  Sechrest  to 
whom  it  was  directed,  nor  delivered  by  him  to 
any  one,  but  that  it  was  kept  by  him  from  its 
date,  to  wit,  the  10th  day  of  June,  1918^  until 
his  death  on  the  17th  day  of  June,  1918,  and 
was  not  out  of  his  possession,  although  it  was 
sealed  and  stamped." 

All  of  said  paper  was  in  the  handwriting 
of  the  said  Johnson.  His  honor  held  that 
said  paper  w^as  not  a  will,  and  entered  Judg- 
ment accordingly,  and  the  propounders  ex* 
cepted  and  appealed. 

L.  B.  Williams  and  C.  C.  Bamhardt,  both 
of  High  Point,  for  appellants. 

£}.  D.  Steele,  of  High  Point,  and  King,  Sapp 
ft  King,  of  Greensboro,  for  appellees. 

ALLS2N,  J.  [1]  No  particular  fomr  is  re- 
quired for  the  disposition  of  property  l^  will. 
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and  in  the  application  of  this  principle  It  has 
been  held  frequently  that  letters  were  valid 
as  wills,  when  properly  executed.  In  re  Led- 
ford,  176  N.  C.  612,  97  S.  E.  482. 

[2]  It  must,  however,  appear  that  the  pa- 
per writing  offered  for  probate,  whatever  its 
form,  was  written  animo  testendi,  by  which 
is  meant,  not  that  the  maker  intended  there- 
after to  make  a  will  on  the  terms  of  the 
paper,  but,  that  it  was  his  intention  that  the 
paper  itself  should  operate  as  a  disposition 
of  his  property,  to  take  effect  after  his  death. 

In  the  Bennett  Case,  180  N.  O.  6,  103  S.  E. 
917,  the  court  refused  probate  of  a  letter  of- 
fered as  a  will  because  It  did  not  appear 
that  it  was  the  intention  then  to  make  a  will, 
and  among  other  things  says: 

"A  will  may  take  the  form  of  an  aBsignment, 
or  of  a  deed,  or  of  a  power  of  attorney,  or  of 
a  letter,  or  of  a  promissory  note,  or  of  an  order, 
etc,  say  the  authorities.  It  may  assume  the 
form  of  any  instmment,  or  be  absolutely  in- 
formaL  This  principle  is  well  settled,  and  nir- 
merous  examples  of  such  wills  are  to  be  found 
in  the  law  books  and  decisions  of  the  courts 
here  and  abroad  (Gardner  on  Wills  [1st  Ed.] 
pp.  36  to  43),  and  the  courts  have  gone  very 
far  to  support  such  documents  as  valid  wills; 
but  at  the  same  time  they  have  required  suffi- 
cient certainty  and  assurance  as  to  the  inten- 
tion to  presently,  or  at  the  time  the  particular 
document  comes  into  existence,  make  a  will, 
and  as  to  that  paper  being  the  very  will  he 
intended  to  make.  Gardner,  at  p.  40,  says: 
'So  a  letter  written  by  a  testator  to  a  friend 
authorizing  him  to  take  charge  and  dispose 
of  the  testator's  property,  and  to  sell  and  con- 
vey the  same  as  his  executor,  properly  attested, 
sufficientiy  evidences  the  testator's  intention  to 
dispose  of  his  property,  and  may  be  probated 
as  a  will.  But  a  letter,  Uke  any  other  Instru- 
ment, to  take  effect  as  a  will,  must  be  execut- 
ed in  compliance  with  the  requirements  of  a 
statute,  and  must  express  a  genuine  and  not 
merely  an  anticipated  testamentary  intent.' " 

And  again: 

"In  the  case  of  In  re  Estate  of  O.  B.  Richard- 
son (appeal  of  Nina  R.  Hardee),  94  CJal.  63, 
29  Pac.  484,  15  L.  R.  A.  635,  the  court  held 
that  a  letter  which  merely  expressed  a  desire 
that  his  sister  and  her  children  get  everything 
he  owned,  but  containing  words  indicating  that 
they  should  take  it  by  a  formal  will,  or  by  one 
he  would  make,  was  not  testamentary  in  char- 
acter, but  only  the  expression  of  a  desire;  it 
clearly,  not  being  the  intention  that  the  letter 
should  be  so  construed  as  to  become  his  last 
wilL" 

[3]  Following  these  precedents  it  must  be 
held  that  the  paper  writing  offered  for  pro- 
bate is  not  the  will  of  J.  Vestal  Johnson,  be- 
cause it  shows  on  its  face  that  It  was  not 
the  intention  of  the  deceased  that  the  paper 
should  operate  as  a  will,  but  merely  that  he 
had  in  contemplation  the  preparation  of  a 
will  by  which  final  disposition  of  his  property 
should  be  made.  He  says,  "I  want  you  to 
write  my  will  for  me,"  indicating  a  dear 
purpose  to  have  a  will  prepared  and  that  he 


was  simply  outlining  the  contents  of  a  will. 
Again,  "I  want  you  to  give,"  etc.,  which'  is 
simply  an  instruction  for  the  preparation  of 
a  will.  "I  will  pay  you  what  you  charge  for 
your  trouble,"  which  was  for  the  prepara- 
tion of  the  will. 

There  is  nothing  In  the  paper  to  show  a 
present  purpose  that  it  should  be  the  tlnat 
disposition  of  his  property,  to  take  effect  after 
his  death,  and,  on  the  contrary,  the  whole 
letter  gives  indication  that  he  was  giving  in- 
structions for  the  preparation  of  a  will,  and 
the  fact  that  he  retained  the  paper  instead  of 
mailing  it  furnishes  evidence  that  he  had  not 
fully  determined  what  he  would  do  with  his 
property. 

The  refusal  to  submit  an  issue  as  to  the 
intention  of  the  deceased  was  not  erroneous, 
as  this  intent  must  Im  gathered  from  the 
letter  and  the  surrounding  circumstances: 
and  a  finding  of  the  Jury  contrary  to  the  lan- 
guage used  in  the  letter  could  not  be  sus- 
tained. 

Affirmed. 


(181  N.   C.  478) 

ALSTON  V.  WILLIAMS.    (No.  102.) 

(Supreme  Court  of  North  Carolina.    March  9, 

1921.) 

Appeal  from  Superior  Court,  Warren  County ; 
Lyon,  Judge. 

Action  by  Lizzie  Alston,  executrix  of  T.  N. 
Alston,  deceased,  against  R.  E.  Williams. 
Judgment  for  plaintiff,  and  defendant  appeals. 
No  error. 

This  is  an  action  to  recover  the  value  of  cer- 
tain cotton,  which  the  plaintiff  alleges  the  de- 
fendant received  as  agent  and  failed  to  account 
for.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

T.  T.  Hicks,  of  Henderson,  for  appellant. 
Frank  H.  Gibbs,  of  Warrenton,  for  appellee. 

PER  CURIAM.  An  examination  of  the  rec- 
ord creates  the  impression  with  us  that  the 
plaintiff  has  probably  recovered  more  than  the 
defendant  ought  to  pay,  but  we  find  no  error 
which  would  justify  disturbing  the  verdict  and 
judgment. 

No  error. 


(181  N.  C.  480) 

BUCKHORN   LAND   &  TIMBER   CO.  V. 
YARBOROUGH.    (No.   108.) 

(Supreme  Court  of  North  (Carolina.    March  9, 

1921.) 

Appeal  from  Superior  Court,  Chatham  Coun- 
ty;  Bond,  Judge. 

Action  by  the  Buckhom  Land  &.  Timber  Com- 
pany against  J.  A.  Yarborough.  Judgment  for 
defendant,  and  plaintiff  appeals.    No  error. 

Civil  action  to  recover  two  tracts  of  land, 
consisting  of  110  acres  and  7%  acres,  respee* 
tively.  Upon  issues  joined,  the  following  ver« 
diet  was  rendered  by  the  jury: 
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"(1)  Was  E.  J.  Yarborough,  at  the  time  she 
ezecated  the  deed  to  J.  A.  Yarborongh  for  the 
110-acre  tract  described  in  the  amended  com- 
plaint, the  tenant  of  the  company  from  and  un- 
der whom  plaintiff  Land  &  Timber  Company 
claims  title? 

"Answer:    No. 

"(2)  Is  the  plaintiff  Land  &  Timber  Company 
the  owner  and  entitled  to  the  possession  of  the 
lands  described  in  the  amended  complaint? 

"Answer:    No." 

Judgment  on  the  verdict  in  favor  of  defend- 
ant   Plaintiff  appealed. 

A.  A.  F.  Seawell  and  Hoyle  &  Hoyle,  all  of 
Sanford,  and  Slier  &  Barber,  for  appellant 

Baggett  &  Mordecai  and  Ross  &  Salmon,  all 
of  LiUington,  and  A.  C.  Ray  and  W.  P.  Horton, 
both  of  Pittsboro,  for  appellee. 


PER  CURIAM.  This  case  was  before  the 
court  at  the  Spring  term,  1920,  and  reported  in 
179  N.  C.  335,  102  S.  E.  630.  The  same  ques- 
tions there  presented  and  discussed  are  raised 
again  on  this  appeal.  We  deem  it  unnecessary 
to  reiterate  what  was  said  on  the  former  hear- 
ing. 

Upon  trial  in  the  superior  court,  the  case  was 
made  to  turn  on  the  character  of  E.  Jane  Yar- 
horough's  possession  of  the  locus  in  quo.  Plain- 
tiff contended  that  she  occupied  and  held  the 
lands  as  a  tenant  of  plaintiff's  predecessor  in 
title.  This  was  denied  by  the  defendant,  and 
upon  issue  joined  there  was  a  verdict  adverse 
to  the  plaintiff*6  contention. 

The  case  also  involved  a  question  of  estoppel 
and  a  plea  of  the  statute  of  limitations;  but, 
after  a  careful  examination  of  the  record  and 
plaintiff's  exceptions,  we  think  the  verdict  and 
judgment  should  stand. 

No  error. 


(lU  N.  C.  480) 

8PRUILL  V.  BONNER.    (No.  176.) 

( Supreme  Court  of  North  Carolina.    March  9, 

1921.) 

Appeal  from  Superior  Court,  Pamlico  County; 
Bond,  Judge. 

Action  by  Jas.  SprulU  against  W.  S.  Bonner 
to  recover  the  price  of  a  carload  of  Irish  po- 
tatoes. Judgment  for  defendant,  and  plaintiff 
appeals.    No  error. 

D.  L.  Ward,  of  New  Bern,  and  Z.  V.  Bawls, 
of  Bayboro,  for  appellant. 

F.  C.  Brinson,  of  Bayboro,  and  Ward  & 
Ward,  of  New  Bern,  for  appellee. 

PER  CURIAl^t  This  was  a  controversy 
over  an  alleged  sale  of  177  barrels  of  Irish  po- 
tatoes. Upon  issue  joined,  the  jury  found  that 
the  potatoes  in  question  were  not  purchased 
by  the  defendant,  W.  S.  Bonner,  but  that  plain- 
tiff sold  the  same  to  one  M.  P.  McCann.  This 
was  a  question  of  fact,  which  the  jury  has  an- 
swered in  favor  of  the  defendant. 

We  have  carefully  examined  the  record,  and 
find  no  sufficient  reason  for  disturbing  the  ver- 
dict and  judgment  ^ 

No  error. 
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BRADLEY  0t  ftl.  V.  CALHOUN.    (No.  10603.) 

(Supreme  Court  of  South  Carolina.    April  IS, 

1921.) 


1.  Judgment  ^=:»95l(2),  958(2)— Record  of  de- 
crees concerning  disposition  of  iand  held  ad- 
missible in  action  for  partition. 

In  an  action  for  partition  of  land  by  per- 
sons claiming  under  a  will  as  remaindermen,, 
the  court  did  not  err  in  admitting  in  evidence, 
for  what  they  were  worth,  equity  records  of 
decrees  concerning  the  land  in  so  far  as  the 
tract  of  land,  the  subject  of  the  controversy, 
was  concerned,  but,  after  they  were  admitted 
in  evidence,  the  court  should  have  submitted 
the  question  as  to  whether  plaintiffs  were  par- 
ties or  not  to  the  proceedings  in  which  such 
decrees  were  entered. 


2.  Judgment  ^=»i7(l)— No  one  bound  unless 
olted  to  appear  and  afforded  opportunity  to 
be  heard;  "day  in  court." 

No  one  shall  be  personally  bound  by  a  de> 
cree  until  he  has  had  his  day  in  court;  that 
is,  he  must  be  cited  to  appear  and  afforded  an 
opportunity  to  be  heard. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Day  in 
CJoort.] 

3.  Judgment  ^=>490(l),  501— Void  Judgment 
subject  to  collateral  attack,  but  not  voida- 
ble judgment. 

If  a  decree  is  void  and  the  parties  not 
served,  there  is  a  fatal  defect  without  proof, 
but,  if  a  decree  is  voidable  and  there  is  a  hid- 
den infirmity  which  can  only  appear  by  proof, 
the  infirmity  cannot  be  shown  in  a  collateral 
manner,  but  only  by  a  direct  proceeding  in- 
stituted for  that  purpose. 

4.  Judgment  ^=»710->Decr8e  putting  fee  §• 
life  tenant  not  binding  on  remaindermen  not 
parties  to  proceeding. 

A  decree  of  a  chancellor  simply  putting  the 
fee  in  the  life  tenant,  thus  destroying  the  pur- 
pose of  a  will,  was  an  absolutely  void  act, 
where  remaindermen  were  not  before  the  court 
in  the  proceeding  by  person,  privies,  or  dasi^ 
or  some  competent  person  to  represent  them. 

5.  Executors  and  administrators  <8=^335— All 
persons  In  esse  necessary  parties  In  pro* 
ceedlng  to  sell  iand. 

In  proceeding  to  sell  land  left  to  life  ten- 
ant and  remaindermen,  all  persons  in  esse  whi> 
have  any  special  interest  in  the  property,  with- 
out reference  to  whift  may  be  the  precise 
character  of  that  interest,  should  be  made  par- 
ties. 

6.  Executors  and  administrators  <s=^388(l)— 
One  purchasing  iand  sold  as  absolute  estate 
of  decedent  acquired  only  such  title  as  he 
had. 

One  purchasing  land  sold  in  probate  pro- 
ceeding as  the  absolute  estate  of  a  decedent 
acquired  only  such  title  as  such  decedent  had, 
where  such  purchaser  had  notice  that  decedent 
was  only  entitled  to  a  life  estate  and  was  only 
legally  holding  the  land  as  trustee  for  remalA- 
dermen. 

Cothran,  J.,  dissenting. 


4fcs»FOrotb«r 


see  same  toplo  and  KBT-NUMBBR  in  all  Key-Numbered  Disests  and  Indexes 


844 


106  SOUTHEASTEBN  REPOBTEB 


(S.C. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Allendale  County ;  I.  W.  Bowman,  Judge. 

Action  by  J.  R.  Bradley  and  others  against 
Belle  Bradley  Calhoun.  Judgment  for  de- 
fendant, and  plaintiffs  appeaL  Reversed, 
and  new  trial  granted. 

Hendersons,  of  Aiken,  and  Brown  &  Bush 
and  Barley  &  Blatt,  all  of  Barnwell,  for  ap- 
pellants. 

Holman  ft  Boulware,  of  Barnwell,  for  re- 
spondent. 

WATTS,  J.  This  is  an  action  for  partition 
of  what  is  generally  known  as  the  John  W. 
Bradley  home  place,  said  place  contains  148 
acres  or  153  acres.  Appellants  contend  that 
they  are  the  children  and  grandchildren  of 
John  W.  Bradley,  deceased,  and  as  such  are 
entitled  to  seven-eighths  undivided  interest  in 
said  land,  under  the  will  of  William  Cave. 
They  concede  one-eighth  undivided  interest 
is  in  the  respondent,  who  was  the  only 
daughter  of  said  John  W.  Bradley*  by  a  sec^ 
ond  wife,  Julia  R.  Bradley. 

The  answer  of  the  respondent  denied  title 
in  the  appellants  and  claims  absolute  title  in 
herself  as  sole  heir  at  law  of  Julia  R.  Brad- 
ley, the  second  wife  of  John  W.  Bradley ;  it 
being  contended  that  the  said  Julia  R  Brad- 
ley acquired  title  to  said  tract  of  land  by 
sale  by  the  probate  Judge  of  Barnwell  county 
in  the  year  1877  under  proceedings  Institut- 
ed to  sell  said  property  of  John  W.  Brad- 
ley for  payment  of  his  debts.  Respondent 
also  sets  up  proceeding,  under  which  it  is 
claimed  said  sale  took  place  and  the  deed  of 
probate  Judge  to  Julia  R.  Bradley  as  res 
adjudicata  of  the  question  of  title  which  is 
at  issue  in  this  section,  and  a  further  plea  of 
res  adjudicata,  of  said  title  under  certain 
proceedings  in  the  old  court  of  equity,  and 
also  sets  up  statute  of  limitations*  presump- 
tion of  a  great  and  adverse  possession  and  a 
general  deniaL 

Appellants  claim  title  to  land  in  dispute 
under  the  will  of  William  Cave,  dated  May 
11,  1849,  and  probated  in  the  county  of 
Barnwell  November  16,  1855.  The  cause 
was  tried  before  Judge  Bowman  and  a  Jury 
at  February  term,  1Q20,  and  he  directed  a 
verdict  for  the  defendai^t.  Plaintiffs  appeal, 
and  by  six  exceptions  allege  error.  Excep- 
tions 1,  2,  8,  and  4  will  be  considered  to- 
gether. They  complain  of  error  on  the  part 
of  his  honor  in  admitting  in  evidence  the  al- 
leged equity  records,  because  it  appears  af- 
firmatively in  said  records  there  was  noth- 
ing to  show  that  the  plaintiffs  were  ever  par- 
ties to  that  proceeding,  and  there  is  nothing 
to  show  in  any  paper  produced  in  these  rec- 
ords that  their  names  were  ever  mentioned. 
The  records  not  even  mentioning  the  remain- 
dermen by  name,  and  there  la  nothing  there- 
in by  which  it  could  be  presumed  that  they 
were  parties  to  that  suit 

f1, 2]  We  do  not  see  any  error  on  the  part 


of  his  honor  in  admitting  In  evidence  for 
what  it  was  worth  the  record,  in  so  far  as 
the  tract  of  land,  the  subject  of  this  con- 
troversy, is  concerned.  But  after  they  were 
admitted  in  evidence  his  honor  should  have 
submitted  the  question  as  to  whether  they 
were  parties  or  not  to  these  proceedings; 
for,  if  they  were  not  parties,  then  the  de- 
cree of  Chancellor  Johnstone  and  Chancellor 
Inglis  did  not  preclude  them  from  assert- 
ing their  rights  as  remaindermen  under  the 
will  of  William  Cave.  No  one  shall  be 
personally  bound  until  he  has  had  his  day  in 
court;  he  must  be  cited  to  appear  and  af- 
forded the  opporttmity  to  be  heard. 

''A  judgment  against  a  party  not  named  in 
tlie  complaint  nor  any  part  of  the  record  is 
void.  We  cannot  presume  that  one  who  does 
not  appear  to  have  been  a  party  had  his  day 
in  court."  Freeman  on  Jadgments  (2d  Ed.) 
{  141. 

"If  the  Judgment  or  decree  is  silent  upon  the 
subject  of  service  of  summons  and  the  serv- 
ice shown  by  the  return  upon  the  summons  is 
not  such  as  will  give  the  court  Jurisdiction,  no 
doubt  the  Judgment  is  void.'*  Freeman  on 
Judgments,  S  133. 

rs]  If  the  decrees  are  void  and  the  parties 
not  served,  that  is  a  fatal  defect  without 
proof.  Tf  it  is  a  voidable  Judgment  and  a 
hiddpn  infirmity  which  can  only  appear  by 
proof,  in  the  latter  case  the  infirmity  cannot 
be  shown  In  a  collateral  manner,  but  only  by 
a  direct  proceeding  instituted  for  that  pur- 
pose.   Turner  v.  Malone,  24  S.  C.  404. 

The  contention  of  the  appellants  here  is 
that  the  record  does  not  show  they  were  par- 
ties ;  that  by  reason  of  that  the  Judgment  is 
void ;  that  It  is  not  a  voidable  Judgment,  but 
a  void  Judgment.  In  Flnley  v.  Robertson,  17 
S.  C.  438,  the  minors  accepted  service.  Judge 
Hudson  held  that  could  not  be  done,  and 
says: 

**The  record  of  this  inferior  court  fails  to 
show  the  law  has  been  complied  with  in  that 
action,  either  in  making  the  infants  parties, 
or  in  the  appointment  of  guardian  ad  litem; 
on  the  contrary,  it  shows  proper  steps  not 
taken." 

In  that  case  Judge  Hudson  sustained  the 
Judgment  as  to  the  adults,  and  only  avoided 
it  as  to  the  infants.  Justice  Mc€k)wan,  in  de- 
livering the  opinion  of  the  court,  says: 

'There  was  no  proof  offered  that  contradict- 
ed the  record,  and  this  case  may  also  be  con- 
sidered as  coming  within  the  category  of  those 
where  the  mere  exhibition  of  the  record  dis- 
closed the  fatal  infirmity,  and,  to  that  extent, 
made  the  Judgment  void.**    24  S.  C.  400. 

Justice  Jones,  In  Clark  v.  Neves,  76  S.  C. 
484,  57  S.  E.  614, 12  L.  R.  A.  (N.  S.)  298,  says: 

"When  it  appears  affirmatively  on  the  face  of 
the  record  that  an  infant  has  not  been  served 
with  summons,  the  infant  is  not  bound  by  the 
proceedings.  Bailey  v.  Bailey,  41  S.  C.  337. 
19  S.  E.  669,  728,  44  Am.  St  Rep.  713.    If  the 
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,  record  is  silent  as  to  snch  jurisdictional  mat-  f  trusts  created  by  will  or  deed,  or  Interf erinir 


ters  with  respect  to  a  court  of  general  juris- 
diction, it  will  be  presumed  that  what  ought 
to  haye  been  done  was  done;  but  when*  the 
record  disdoses  the  manner  in.  which  senrice 
on  the  infants  was  attempted  to  tfe  made,  there 
is  no  presumption  that  they  w Ae  served  in 
any  other  way.  Rice  v.  Bamberg,  69  S.  G. 
605,"  38  S.  B.  211. 

The  Cave  will  created  a  tmst  By  hie  will 
Cave  gave  the  real  estate  to  his  executors 
In  trust  for  his  grandchildren,  to  be  equally 
divided  amongst  them.  The  land  in  specie 
belonged  to  the  life  tenant  and  the  remain- 
dermen. He  provided  that,  If  partition  was 
Impracticable  equally  and  fairly,  the  prop- 
erty should  be  sold  and  the  proceeds  Invest- 
ed in  other  real  or  personal  property  by  the 
executors  for  the  use  of  the  life  tenants-  and 
the  remaindermen.  This  was  a  trust  with 
implied  powei^,  to  be  executed  in  a  specific 
way  by  partition  in  kind,  and,  if  that  was  im- 
practicable, by  sale,  and  a  specific  declara- 
tion that  the  proceeds  of  the  sale  were  to  be 
reinvested. 

W  Now,  the  respondent  presents  the  de- 
creelK  of  Chancellors  Johnstone  and  Inglis  to 
the  court,  and  insists  that  these  decrees  show 
that  the  fee  to  the  land  in  controversy  went 
into  John  W.  Bradley.  The  Johnstone  de- 
cree put  the  land  in  dispute  into  John  W. 
Bradley  for  life,  in  accordance  with  the 
terms  and  limitati<His  of  the  will  of  Cave, 
and  effectually  completed  what  the  executors 
were  empowered  to  do.  But  the  Inglis  de- 
cree, a  new  proceeding,  reverses  the  status 
entirely,  and  declares  it  invested  In  the  life 
tenant,  John  W.  Bradley,  in  fee  simple, 
and  does  not  require  the  executors,  as  re- 
quired by  the  wiU  in  the  trust  created,  to 
reinvest  the  proceeds,  and  takes  from  the 
remaindermen  entirely  their  right  to  the 
land,  and  in  no  way  orders  a  sale  for  the 
purpose  of  reinvestment.  The  trustees  made 
no  sale,  although  authorissed  to  sell,  but  the 
decree  simply  put  the  fee  in  John  W.  Bradley 
without  any  words  of  inheritance.  The  de- 
cree of  Chancellor  Inglis  did  not  direct  a 
deed  to  be  made,  but  simply  put  the  fee  in 
John  W.  Bradley.  The  effect  of  the  Inglis  de- 
cree destroys  the  purpose  of  the  will  of  Cave, 
and,  unless  the  appellants  were  before  the 
court  when  it  was  passed,  by  person,  priv- 
ies, or  class,  or  some  competent  person  to 
represent  them,  then  what  was  done,  as  far 
as  their  rights  are  affected,  is  an  absolutely 
void  act  In  Dumas  ▼.  Carroll,  112  S.  G.  296, 
W  S.  E.  804,  Mr.  Justice  Hydrick  says: 

"It  has  been  held  by  this  court,  in  cases  too 
numerous  to  mention,  that  the  courts  have  no 
power  to  make  or  modify  deeds  or  wills  made 
according  to  law.  If  the  right,  which  is  deem- 
ed by  most  people  a  very  sacred  one,  of  dis- 
posing of  one's  property  as  he  may  see  fit,  is 
to  b'e  preserved  in  this  state,  the  Judges  must 
resolutely  set  their  face  against  a  practice, 
which  is  said  to  be  too  common,  of  destroying 


with  the  testator's  or  grantor's  disposition 
thereof  by  consent  decrees,  especially  where 
the  rights  and  interests  of  infants  or  contin- 
gent remaindermen  are  affected.  Where  the 
parties  are  sui  juris  and  their  rights  alone  are 
affected,  they  may,  of  course,  do  as  they  please. 
But  where  the  rights  of  infants  or  unborn  re- 
maindermen who  are  only  constructively  be- 
fore the  court  are  to  be  affected,  the  court 
should  see  to  it  that  theirs  are  not  injurious- 
ly affected.  It  is  the  duty  of  the  courts  to 
preserve  and  not  destroy  or  allow  the  parties 
in  interest  to  destroy  or  alter  trusts  and  oth- 
er dispositions  of  property,  where  the  same 
have  been  made  and  created  according  to  law, 
and  violate  no  rule  of  law;  otherwise  the  ju^ 
disponendi  is  of  no  value. 

'^t  must  not  be  understood  that  the  courts 
should  exercise  such  power  over  trust  estates, 
which  is  a  well-recognized  feature  of  equitable 
jurisdiction,  as  may  be  necessary  to  prevent 
them  from  going  to  waste,  or  to  make  neces- 
sary improvements  for  the  maintenance  of  the 
beneficiaries,  or  to  change  investments,  and 
the  like.  But  even  these  powers  are  to  be  ex- 
ercised with  great  caution,  and  generally  so 
as  to  preserve  rather  than  to  destroy  trusts 
and  other  dispositions  of  property.' 


»f 


[61  In  Mauldln  v.  Mauldin,  101  S.  0.  1,  85 
S.  B.  60,  a  family  settlem^t  was  agreed  on  to 
obviate  a  family  litigation  between  the  mem- 
bers of  the  family  some  of  whom  were  dis- 
satisfied with  some  of  the  provisions  of  tho 
wUl,  and  a  consent  decree  was  taken,  carry- 
ing out  the  proposed  settlement.  This  court 
reversed  the  decree  on  the  ground,  amon? 
others,  that  it  disturbed  the  testator's  dispo- 
sition of  his  property,  which  cannot  be  done 
without  cogent  reason  therefor.  Again,  in 
Cagle  v.  Schaefer  et  al.,  116  S.  0.  89,  104 
S.  B.  321,  it  is  held: 

"A  guar^n  ad  litem  is  bound  to  look  after 
the  infant's  interest  and  to  act  for  him  in  all 
matters  relating  to  the  suit  as  the  infant 
might  act  if  of  capacity;  and  the  mere  filing 
of  a  formal  answer  submitting  the  infant's 
rights  to  the  protection  of  the  court  is  not  a 
sufficient  compliance  with  the  guardian's  duty. 
♦  •  ♦  Where  a  court  of  equity  has  b^ore 
it  all  the  parties  in  interest  who  are  in  esse, 
it  may  for  protection  of  an  estate  order  the 
sale  of  lands,  which  are  subject  to  remainders, 
etc.,  and  a  possible  trust,  but  the  power  cannot 
be  exercised  save  in  case  of  a  reasonable  ne- 
cessity." 

All  persons  in  esse  who  have  asy  special 
interest  in  the  subject-matter,  without  refer- 
ence to  what  may"  be  the  precise  character  of 
that  interest,  should  be  made  parties.  So  in 
the  present  case  these  appellants,  as  re- 
maindermoi,  under  their  greAt-grandf ather's 
will,  should  have  been  made  parties  to  any 
suit  that  affected  their  special  interests^ 

The  law.  provides  for  the  manner  in  which 
all  records  in  judgment  rolls  are  to  be  kept, 
and  we  have  both  criminal  and  civil  statutes 
providing  a  penalty  for  any  officer  allowing 
them  to  go  out  of  his  possession*   The  viola* 
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tlons  of  these  wise  statutes  hy  the  officers 
and  attorneys  are  to  be  deplored. 

As  we  have  said  before,  the  records  or 
parts  of  them  produced  and  where  they  come 
from  should  be  admitted  in  evidence  for  what 
they  are  worth,  but  the  question  should  have 
been  submitted  to  the  Jury  as  to  whether  or 
not  these  appellants'  rights  had  been  adjudi- 
cated by  the  Johnstone  and  Inglis  decrees, 
or  whether,  notwithstanding  these  decrees, 
they  are  to  be  entitled  to  assert  their  rights 
as  remaindermen,  under  the  will  of  William 
Cave,  and  recover.  All  presumptions  one  way 
or  the  other  should  be  solved  by  a  jury,  un- 
der proper  instructions  of  law,  by  the  court. 

[6]  The  exceptions  raising  the  questions 
passed  on  are  sustained.  Exception  5  is  sus- 
tained for  the  reason  that,  if  John  W.  Brad- 
ley only  had  a  life  estate  in  the  land,  nothing 
else  was  sold,  and  his  widow  only  purchased 
and  acquired  such  title  as  he  had.  If  it 
should  turn  out  the  fee  was  in  him,  then  she 
purchased  that,  but  there  is  testimony  in  the 
case  that  John  W.  Bradley  frequently  assert- 
ed that  he  only  had  a  life  estate,  and  that  his 
widow  knew  that,  and  should  be  charged 
with  that  notice  when  she  purchased  at  pro- 
bate court's  sale.  In  Sullivan  v.  Latimer, 
it  is  held,  85  S.  G.  422,  14  &  E.  d33: 

"Where  one  purchases  •  •  *  land  sold  as 
the  absolute  estate  of  A.,  knowing  at  the  time 
that  A.  held  it  only  as  a  trustee  for  his  sister 
and  her  children,  the  purchaser  takes  the  land 
subject  to  the  trust,  and  becomes  himself  the 
I  trustee,  and  cannot,  while  retaining  possession, 
acquire  title  by  prescription,  or  hold  it  under 
the  statute  of  limitations,  without  clear  proof 
of  adverse  possession.  The  mere  retention  of 
possession  of  laud,  subject  to  a  trust,  is  not 
adverse  to  the  cestuis  que  trust,  nor  are  they 
barred  by  laches  from  asserting  their  rights 
because  of  their  nonaction  for  the  space  of 
20  years." 

All  questions  of  ouster,  adverse  possession, 
the  minorities  of  the  appellants,  affecting  the 
different  periods  of  possession,  whether  of 
adverse  possession,  statute  of  limitations,  or 
presumptions  of  grant  are  disputed  questions, 
and  should  be  submitted  to  the  jury. 

The  record  in  the  probate  court  does  not 
show  that  the  title  was  adjudicated  other 
than  such  title  as  John  W.  Bradley  had  in 
the  land  ordered  sold,  and  it  was  not  an  ad- 
judication against  the  appellants. 

Judgment  reversed,  and  a  new  trial 
granted. 

GARY,  C.  J.,  and  FRASER,  J.,  concur. 

COTHRAN,  J.  (dissenting).  I  dissent  from 
the  judgment  in  this  case  and  will  endeavor 
to  make  dear  my  reasons  therefor. 

I  fully  concur  in  the  conclusion  that  the 
plea  of  res  adjudlcata  under  the  alleged 
equity  record  of  1861  cannot  be  sustained, 
for  Ihe  reason  that  it  does  not  appear  af- 
firmatively as  it  should  that  the  Bradley  re- 


maindermen were  parties  to  that  proceeding. 
I  think  that  for  that  reason  the  record  should 
have  been  excluded.  It  is  not  only  useless, 
but  Improper,  to  submit  to  a  jury  evidence 
the  admissibility  and  efficacy  of  which  de- 
pends upon  ^  issue  of  law,  which  the  circuit 
Judge  sooner  or  later  in  the  trial  must  de- 
cide. 

The  decree  of  Chancellor  Johnstone  in  the 
partition  proceeding  of  Robert  Bradley  et 
al.  y.  Marion  Cave  et  aL,  dated  February  12, 
1856,  distinctly  adjudges  that  the  15a-acre 
tract,  the  subject  of  this  litigation,  be  al- 
lotted to  John  W.  Bradley,  subject  to  the  lim- 
itations contained  in  the  will  of  William 
Cave. 

Both  of  these  equity  proceedings  may 
therefore  be  eliminated  from  the  case. 

My  difficulty  in  concurring  arises  from  my 
conception  of  the  effect  of  the  proceedings  in 
the  probate  court  under  which  this  land 
was  sold  in  aid  of  assets  to  pay  debts. 

The  probate  proceedings:  It  is  conceded, 
and  may  well  be,  that  under  the  will  of  Wil- 
liam Cave,  after  the  real  estate  had  been 
partitioned  and  a  portion  allotted  to  John  W. 
Bradley,  the  153  acres  so  allotted,  the  sub- 
ject of  this  litigation  vested  in  John  W. 
Bradley  for  life,  with  r&nalnder  at  his 
death  to  such  child  or  children  as  he  might 
leave  Uvlng  at  the  time  of  his  death.  This 
partition  took  place  in  1856,  William  Cave 
having  died  in  1855,  and  John  W.  Bradley 
went  into  possession  of  the  ISS^acre  tract,  as 
tenant  for  life,  so  recognized  his  tenure,  and 
continued  in  possession  until  his  death  in 
1875.  He  left  surviving  him  seven  children 
by  his  first  wife,  Wm.  H.  (26),  Elizabeth  (24), 
Martha  (22),  J.  R.  (18),  B.  F.  (17),  Caroline 
(14),  Mary  (10),  and  one  by  his  second  wife, 
the  defendant.  Belle  B.  Calhoun  (4),  and  a 
widow,  Julia  R.  Bradley.  It  will  be  noted 
that  at  the  instant  of  his  death  the  title  vest- 
ed in  the  children  above  named  in  fee. 

In  1877  William  H.  Bradley,  the  oldest  son 
and  the  administrator  of  the  estate  of  John 
W.  Bradley,  instituted  an  action  in  the  court 
of  probate  for  Barnwell  county  for  the  sale 
of  the  real  estate  of  John  W.  Bradley,  in  aid 
of  the  personal  property  to  pay  debts.  The 
above-named  heirs  at  law  of  John  W.  Brad- 
ley were  made  parties.  The  "case"  states 
that  they  were  all  properly  served.  At  that 
time  three  of  the  children  were  of  age  Wm. 
H.  (28),  Elizabeth  (26),  and  Martha  (24).  The 
others  J.  R.  (20),  B.  F.  (IQ),  Carolina  (16), 
Mary  (12),  and  Belle  (6)  appeared  in  said  ac- 
tion by  guardian  at  litem,  who  answered  de- 
nying knowledge  of  the  matters  set  forth  in 
the  complaint,  claiming  such  interest  in  the 
premises  as  they  might  be  entitled  to,  and 
submitting  their  rights  and  interests  to  the 
protection  of  the  court  The  complaint  al- 
leged that  at  the  time  of  his  death  John  W. 
Bradley  was  "seized  in  fee  simple"  of  the 
153-acre  tract,  describing  it.    It  does  not  ap* 
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pear  that  there  were  any  answers  filed  or 
served  by  any  of  the  parties  except  the  minor 
defendants  by  guardian  ad  litem.  On  Mardi 
20,  1877,  the  probate  Judge  granted  a  decree 
of  sale.  Thereafter,  and  before  sale,  the 
widow  claimed  and  was  assigned  as  dower  33 
acres  of  the  153  being  surveyed  and  allotted 
to  her  under  regular  proceedings,  which  were 
duly  confirmed  on  November  10,  1877.  The 
sale  was  ordered  for  December  3,  1877;  the 
dower  of  Mrs.  Bradley,  life  estate  in  33  acres 
allotted  to  her,  being  excepted  by  the  order 
of  the  sale.  The  sale  was  duly  advertised 
and  had  on  December  3,  1877,  at  which  the 
property  was  bid  off  by  Mra  Bradley  at  $115. 
She  complied  with  the  terms  of  the  sale,  and 
on  December  4,  1877,  received  from  the  pro- 
bate judge  a  omveyance  of  said  premises, 
duly  recorded  on  December  31,  1877,  a  fee- 
simple  title.  It  appears  that  she  continued 
in  possession  of  the  property,  some  of  the 
stepchildren  and  her  own  child  living  with 
her  for  a  while  and  at  various  times,  until 
her  death  in  1910,  after  which  the  defendant 
Mrs.  Calhoun  appears  to  have  been  in  pos- 
session claiming  this  property  as  sole  h^r 
at  law  of  her  mother  and  through  the  deed 
of  the  probate  judge.  There  is  some  testi- 
mony to  the  effect  that  John  W.  Bradley  fre- 
quently recognised  the  interests  of  the  re- 
maindennen;  that  Mrs.  Bradley  knew  of  this, 
and  after  the  deed  of  the  probate  judge  to 
her  did  the  same  thing ;  and  that  her  posses- 
sion was  by  the  sufferance  of  the  remainder- 
men who  acquiesced  in  the  arrangement  of  a 
home  for  her  as  long  as  she  lived. 

There  are  two  very  important  questions 
which  arise  in  connection  with  the  foregoing 
statement : 

(1)  What  was  the  effect  upon  the  rights 
of  the  remaindermen  of  the  proceedings  in 
the  probate  court? 

(2)  If  those  proceedings  did  not  conclude 
the  rights  of  the  remaindermen,  should  the 
question  of  the  title  of  Mrs.  Bradley  by  ad- 
verse possession,  statute  of  limitations,  and 
presumption  of  a  grant  have  been  submitted 
to  the  jury? 

It  is  clear  that,  if  those  proceedings  did 
conclude  the  rights  of  the  remaindermen,  the 
second  question  need  not  be  considered;  if 
they  did  not,  the  claim  of  the  defendant  that 
the  mother  had  acquired  the  title  by  adverse 
possession,  statute  of  limitations,  or  pre- 
siunption  of  a  grant  would  still  be  open  for 
adjudication,  unless  it  appears  that  there  is 
no  evidence  at  all  to  support  it. 

The  first  question:  The  probate  court  had 
unquestioned  jurisdiction,  imder  section  45 
of  the  Code,  to  entertain  the  proceeding  for 
the  sale  of  the  "real  estate  of  such  deceased 
person,"  in  aid  of  the  personal  prc^erty,  to 
pay  the  debts  of  the  deceased.  The  plead- 
ings appear  to  have  been  in  proper  shape, 
and  "all  persons  interested  in  such  estate," 
including  the  widow  and  the  children  named 


above,  were  duly  subjected  to  the  jurisdic- 
tion of  the  court  by  the  service  of  summons. 
The  minor  defendants  were  represented  by 
a  guardian  ad  litem,  duly  appointed,  who 
filed  an  answer  in  their  behalf,  formally  con- 
fiding their  interests  to  the  protection  of  the 
court.  The  decree  of  the  probate  court  was 
duly  promulgated,  directing  a  sale  of  the 
real  estate,  described  in  the  complaint  as 
the  property'  in  fee  simple  of  the  intestate  at 
the  time  of  his  death.  The  sale  was  duly 
advertised  and  consummated.  The  widow 
bought  the  land,  paid  the  purchase  price,  and 
received  a  conveyance  therefor  from  the  pro- 
bate judge  of  the  fee-simple  title  to  the  prop- 
erty excepting  her  dower  interest,  a  life  es- 
tate in  33  acres,  and  had  the  deed  recorded. 
Every  legal  step  necessary  appears  to  have 
been  regularly  taken  to  transfer  to  the  pur- 
chaser every  interest  which  the  intestate 
had  in  the  tract  of  land. 

The  remaindermen,  however,  contend  that 
John  W.  Bradley,  the  intestate,  had  only  a 
life  interest  In  the  land,  and  that,  although 
they  were  parties  to  the  proceeding,  they 
are  not  now  estopped,  by  the  adjudica- 
tion therein,  from  setting  up  their  claim  to 
the  fee-simple  title  to  said  land. 

That  presents  a  very  Interesting  question, 
to  which  I  have  given  my  most  earnest  con- 
sideration, realizing  the  far-reaching  effect 
of  this  decision  upon  titles  depending  upon 
such  proceedings  as  this  in  the  probate  court 

There  is  much  in  this  case  of  a  sentimen- 
tal nature  calculated  to  affect  the  judgment 
of  a  court  in  its  Interpretation  of  the  cold 
principles  of  the  law.  The  court  is  natural- 
ly reluctant,  if  it  can  possibly  be  avoided 
consistent  with  the  settled  principles,  to 
sanction  the  destruction  of  the  rights  of  the 
remaindermen,  certainly  vested  upon  the 
death  of  the  life  tenant,  by  a  proceeding 
blunderingly  consummated  in  violation  of 
these  rights.  For  fear  tliat  such  considera- 
tions might  affect  my  judgment,  I  shall  first 
discuss  the  effect  of  the  probate  court  pro- 
ceedings as  if  an  entire  stranger  had  become 
the  purchaser  of  the  land  for  a  full  price. 

It  is  of  the  utmost  importance  that  the 
faith  of  the  people  in  the  efilcacy  of  titles 
under  judicial  sales  shall  not  be  shaken. 
The  courts  owe  it  to  themselves  as  the 
guardians  of  the  law  that  this  shall  not 
lightly  be.  It  is  of  greater  moment  than  re- 
lief from  an  isolated  instance  of  hardship. 

If  it  be  the  law  that  the  probate  court  has 
no  power  to  do  anything  but  sell  the  inter- 
est of  the  intestate  in  the  real  estate  de- 
scribed in  the  petition,  that  it  has  no  power 
to  entertain  an  issue  of  title  affecting  that 
real  estate,  and  that  those  who  come  and 
who  are  brought  into  that  court  alleging  and 
admitting  title  in  the  intestate  may  after- 
wards repudiate  the  adjudication  and  recov- 
er upon  their  own  title,  we  may  have  this 
instance  presented:    John  Doe  owns  a  life 
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estate  only  In  a  tract  of  land.  He  dies  ow- 
ing debts  which  his  personal  assets  are  in- 
sufficient to  pay.  He  leaves  a  widow  and 
children  all  of  age.  One  of  his  sons  is  ap- 
pointed administrator  of  his  estate.  He 
brings  an  action  in  the  probate  court  for  the 
sale  of  the  land,  alleging  that  his  father 
owned  the  fee-simple  title  thereto.  The  wi- 
dow and  the  children  are  made  parties  de- 
fendant. They  answer,  admitting  all  of  the 
allegations  of  the  petition,  Including  the  al- 
legation that  the  father  owned  the  land  in 
fee  simple  and  Join  in  the  prayer  of  the  pe- 
tition. The  decree  of  sale  is  made.  The 
sale  is  had,  and  Richard  Roe  purchases  for 
a  full  price,  pays  his  money,  takes  his  deed, 
and  records  it.  The  proceeds  of  sale  are 
applied  to  the  debts  of  the  intestate.  The 
children  who  were  in  fact  the  remaindermen 
of  the  estate  after  the  falling  in  of  the  life 
estate  of  the  father  come  into  court,  repudi- 
ate their  answers,  repudiate  the  solemn  ad- 
judication of  the  court,  repudiate  its  convey- 
ance, claim  that  the  court  only  sold  the  in- 
terest of  the  life  tenant,  which  of  course  at 
his  death  was  nothing,  and  recover  the  land 
from  the  innocent  purchaser,  for  value,  who 
relied  upon  their  solemn  admission  and  the 
Judgment  of  a  lawful  court 

So  far  as  the  validity  of  the  probate  court 
decree  is  concerned,  it  does  not  make  a  par- 
ticle of  difference  that  there  was  no  answer 
filed  by  the  adult  defendants,  or  that  fh^e  of 
them  were  minors  answering  by  guardian 
ad  litem.  They  were  all  served,  properly 
before  the  court,  and  its  Judgment  in  the 
matter  confided  to  it  was  the  solemn  act  of 
the  law,  if  within  the  purview  of  its  Juris- 
diction. 

That  the  probate  court  had  Jurisdiction 
to  try  in  the  first  instance  the  issue  of  title 
which  might  have  been  raised,  Is  conclusive- 
ly shown  by  the  case  of  Gregory  v.  Rhoden, 
24  S.  O.  90.  There  the  court  says  (constru- 
ing the  very  section  of  the  CkKte  which  gives 
the  power  of  sale): 

"It  seems  to  as  that  in  such  cases  this  pro- 
vision necessarily  gives  the  right  to  deter- 
mine, at  least  in  the  first  instance,  what  is  'the 
real  estate  of  such  person  deceased,'  subject, 
of  course,  to  the  right  of  appeal  to  the  court 
of  common  pleas,  where  a  trial  by  Jury  may, 
if  desired,  be  demanded.  Any  other  construc- 
tion would  tend  to  make  the  whole  jurisdiction 
nugatory." 

The  case  of  Faust  v.  Bailey,  5  Rich.  107, 
involved  the  question  here  presented.  Al- 
though it  was  an  action  for  partition  in  the 
old  court  of  ordinary,  the  disposition  of  the 
question  is  interesting  and  fairly  apposite 
to  this  discussion.  It  was  there  held  that, 
where  one  of  the  parties  to  the  action  claims 
adverse  title  in  himself,  the  ordinary  had  Ju- 
risdiction to  decide  the  issue  of  title.  It  was 
contended  that  the  court  of  ordinary  did  not 
possess  either    the  Jurisdiction   or  the   ma- 


chinery to  try  the  issue,  but  the  court  held 
otherwise,  that  it  was  the  duty  of  the  court 
of  ordinary,  in  the  first  instance,  to  decide 
that  as  well  as  aU  other  issues  in  the  case; 
that  the  right  of  trial  by  Jury  upon  the  issue 
of  the  title  was  preserved  by  appeal  to  the 
court  of  common  pleas  where  it  could  be  de- 
manded. The  court  reaffirms  the  decision  in 
the  case  of  Gates  v.  Irick,  2  Rich.  5d3,  where 
it  was  held  that,  where  one  of  the  parties  in 
partition  claims  the  exclusive  title  to  the 
property,  **the  ordinary  must  decide  upon  the 
title.*'  *'He  is  considered  to  be  competent  to 
decide  all  questions  of  law  and  fact  whidi, 
in  the  cases  within  his  Jurisdiction,  are  in- 
volved  in  the  main  inquiries:  Shall  parti- 
tion be  made  between  these  parties?  How? 
And  in  what  proportion?  The  title  to  land 
is  necessarily  involved  in  every  such  case, 
whether  the  decision  be  made  upon  default 
or  after  contest  had."  The  court  further 
held  that  the  right  of  trial  by  Jury  upon  the 
issue  of  title  was  preserved  by  appeal. 

The  appellant  contends  that  the  case  of 
McLaurin  v.  Rion,  24  S.  O.  407,  is  conclusive 
of  the  position  assumed  by  them  that  the 
sale  carried  only  the  interest  of  John  W. 
Bradley,  which  was  nothing,  and  that  they 
are  not  bound  by  the  adjudication  of  their 
title.  That  case  is  complicated  and  abounds 
with  differentiating  drcamstances.  It  ap- 
pears to  me  that  the  intimation  of  the  court 
(it  is  not  a  decision  to  that  effect)  that,  if 
the  probate  court  had  ordered  the  land  sold 
as  the  property  of  one  person,  where  certain 
of  the  parties  before  him  were  claiming  it 
as  the  property  of  another,  the  sale  would 
have  carried  only  the  Interest  of  the  first 
person,  and  that  the  adverse  interests  would 
not  have  been  concluded,  is  based  upon  the 
assumption  that  the  proceeding  was  one  in 
rem,  and  that  no  parties  were  necessary; 
an  assumption  which  is  directly  opposed  to 
the.  section  of  the  Code  and  to  the  case  of 
Gregory  v.  Rhoden,  In  the  same  volume,  p. 
90,  in  which  the  opinion  was  written  by  the 
same  learned  Judge.  If  the  case  requires 
interested  parties  to  be  before  the  court  and 
the  foregoing  decisions  Justify  the  conclusion 
that  the  probate  court  was  authorized  to  en- 
tertain the  issue  of  title,  and  if  the  deci8ion» 
to  be  cited  hold  that,  if  the  adverse  interests 
are  not  set  up,  they  are  waived,  it  is  difficult 
to  see  how  the  proceeding  can  be  oonsiderecl 
one  in  rem.    23  Gyc  1406. 

I  am  convinced  by  the  foregoing  author- 
ities that  the' probate  court  had  the  author- 
ity to  try  the  issue  of  title  between  the  es- 
tate of  John  W.  Bradley  and  the  appellants^ 
who  were  parties  to  that  action,  that  it  was 
their  duty  to  set  up  their  title  In  that  pro- 
ceeding, that  an  adjudication  of  sale  was  an 
adjudication  of  title  in  John  W.  Bradley,  and 
will  endeavor  to  show  that  by  not  setting  it 
up  they  are  now  estopped  from  claiming  it. 

I  may  say  at  the  outset  of  this  discussioD 


aa) 


BRADIiSnr  ▼.  CALHOUK 

(lOft  B.B.) 


849 


tbat,  while  most  heartily  approving  the  deo- 
laration  of  this  court  cited  in  the  opinion 
prepared  by  JTnstlce  Watts,  in  reference  to 
the  duties  of  a  guardian  ad  litem,  particu- 
larly in  the  Schaefer  Case,  I  do  not  think 
they  are  pertinent  to  the  main  question  un- 
der discussion,  for  the  reason  that,  whatever 
may  have  been  the  deUnquencies  of  the 
guardian  ad  litem  in  the  probate  proceed- 
Ings,  they  cannot  be  inquired  into  in  a  col- 
lateral attack  upon  the  judgment  rendered 
therein. 

We  have  here  the  possession  by  Mrs.  Brad- 
ley of  the  land  from  1877  to  1910,  83  years; 
a  deed  from  the  probate  judge  to  her  of  the 
fee-simple  title,  duly  recorded  In  1S77;  a 
sale  by  the  proper  officer  after  due  adver- 
tisement; a  decree  of  a  court  having  Juris- 
diction of  the  subject-matter;  all  the  persons 
Interested  In  the  estate  parties  to  the  action 
duly  served,  and  guardian  ad  litem  appoint- 
ed and  answering;  a  complaint  alleging 
ownership  in  fee  simple  by  the  intestate. 

We  next  have  an  action  commenced  In 
1918,  41  years  after  the  sale  and  8  years  aft- 
er the  death  of  Mrs.  Bradley,  by  the  persons 
who  were  parties  to  the  probate  proceeding, 
claiming  that  John  W.  Bradley  did  not  own 
the  fee-simple  title  and  that  it  is  in  them. 

The  main  question  is:  '^Are  they  bound 
by  the  adjudication  in  the  probate  proceed- 
ings?" 

In  Ruff  V.  Doty,  26  8.  O.  178,  1  8.  B.  707, 
4  Am.  St  R^.  709,  the  court  quotes  with  ap- 
proval the  following  from  Freeman  on  Judg- 
ments: 

''An  adjudication  Is  final  and  conclusive,  not 
only  as  to  the  matter  actually  determined,  but 
as  to  any  matter  which  the  parties  might  have 
litigated,  and  bad  decided  as  incident  to  or  es- 
sentially connected  with  the  subject  matter  of 
the  litigation,  and  every  matter  coming  with- 
in the  legitimate  province  of  tiie  orig&al  ac- 
tion, both  of  didm  and  defense*' 

— approved  in  Ryan  v.  Association,  50  S.  O. 


was  made  and  the  sale  had;  the  defendant 
became  purchaser  and  received  a  conveyance 
from  the  probate  Judge.  The  widow  and 
children  then  had  their  homestead  laid  off 
and  brought  suit  to  recover  the  land.  The 
court  refused  to  allow  a  recovery,  saying: 

*^%  are  unable  to  see  why  persons  who  are 
made  parties  to  an  action  are  not  as  fully 
concluded  by  a  judgment  the  necessary  effect 
of  which  is  to  destroy  their  right  of  home- 
stead as  they  would  be  in  any  other  case." 

The  precise  point  had  been  decided  by  the 
court  in  Culler  v.  Grim,  62  S.  O.  674»  80  8. 
E.  685,  where  the  court  said: 

'The  order  of  the  probate  court  to  sell  the 
land  in  aid  of  assets  was  bindhig  upon  all  who 
were  made  parties  to  that  proceeding.  The 
necessary  effect  of  that  order  was  to  destroy 
the  right  of  the  parties  to  that  proceeding  to 
claim  the  homestead  in  the  land  ordered  to  be 
sold.- 

If  the  decree  would  be  conclusive  upon  a 
right  guaranteed  by  th6  Constitution,  it  is 
difficult  to  see  why  it  would  not  be  conclu- 
sive upon  a  title  whldi  accrued  by  virtue  of 
a  wilL  See  the  dissenting  opinion  of  Chief 
Justice  Mclver  in  McMaster  ▼.  Arthur,  83  S. 
C.  512,  12  S.  E.  808,  where  he  announces  the 
same  principle,  but  felt  bound  by  the  case  of 
E7r  parte  Strobel,  2  S.  C.  309,  which  latter 
case  is  expressly  overruled  in  Hadden  v. 
Lenhardt,  supra.  See  Miller  ▼.  Sherry,  2 
WalL  237, 17  L.  Bd.  827. 

In  Gates  ▼.,  Irick,  2  Rich.  696,  it  is  held 
that,  the  ordinary  having  the  pow^  to  decide 
the  issue  of  the  title  raised  by  one  of  the 
parties  in  partition,  his  adjudication  of  sale 
is  conclusive  upon  the  party  raising  this  is- 
sue, although  the  ordinary  expressly  declared 
in  his  decree  that  the  rights  of  such  adverse 
claimant  should  not  be  affected  by  the  de- 
cree.   The  court  says: 

"No  stronger  cause  against  a  partition  could 
be  shown  than  an  exclusive  title  in  one  of  the 
persons  summoned.    If  this,  or  any  other  snf- 


185,  27  S.  E.  618,  62  Am.  St.  Rep.  831.  See  ficient  cause  which  might  have  been  shown, 
also,  23  Cyc.  1295 ;  McDowall  v.  McDowall,  be  neglected  by  a  person  summoned,  where  the 
Bailey,  Eq.  824;   Kenner  v.  Caldwell,  Bailey,    applicant  makes   those   circumstances   appear 


Eq.  149,  21  Am.  Dec.  538;   Faust  v.  Faust, 
31  S.  C.  576,  10  S.  E.  262. 


which  are  essential  to  the  jurisdiction  of  the 
Ordinary,  the  rule  is  applicable  to  this  which 


we  ha.e  Been  by  the  authorities  above  L*S^^a5Ss^Uoh'"JS^\i^^^^^^^^^ 


cited  that  the  probate  court  had  jurisdiction 
in  the  first  instance  to  determine  the  ques- 
tion of  title;  that  it  was  the  duty  of  that 
court  to  do  so  should  the  issue  be  raised; 
that  the  question  of  the  intestate's  title  was 
necessarily  involved  in  the  proceeding;  and 
that  it  was  the  duty  of  the  adverse  claim- 
ants to  set  up  their  title  In  that  proceeding. 
In  Haddon  v.  Lenhardt  54  S.  C.  88,  31  S. 
B.  888,  the  widow  and  children  of  the  intes- 
tate had  a  homestead  interest  in  his  land. 
An  action  was  instituted  in  the  probate  court 
to  sell  the  land  In  aid  of  the  personalty  to 
pay  debts.  The  widow  and  children  were 
parties  to  that  proceeding.    A  decree  of  sale 

106  S  JS. 


vestigated  must  be  taken  to  have  been  adjudi- 
cated no  less  than  those  which  were  investi- 
gated.** 

In  Faust  v.  Bailey,  5  Rich.  107,  the  above 
case  is  reaffirmed,  the  court  declaring: 

''When  called  upon  to  show  cause  why  par- 
tition should  not  be  made,  though  it  might  be 
a  suit  involving  his  title  to  the  land,  yet,  fail- 
ing to  make  his  defense  at  the  proper  time, 
such  a  judgment,  I  submit,  would  conclude  him. 
*  *  *  As  a  judgment  between  the  parties 
upon  the  same  subject-matter,  if  it  did  not 
constitute  a  bar  to  such  a  claim,  everything 
appertaining  to  such  titles  may  be  regarded  as 
unsettled  and  uncertain.** 
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In  Smith  ▼.  Smith,  Bice,  232,  the  precise  [  sale,  and  whether  all  proper  parties  were  be- 
point  was  decided  as  in  the  two  preceding    fore  it,  but  beyond  that  he  is  in  no  way  re 


cases.    The  court  declares: 

"The  defendant  here,  when  served  with  the 
summons,  had  the  opportunity  of  setting  up 
his  title  and  making  his  full  defense.  He  was 
called  upon  to  show  cause  why  the  partition 
should  not  be  made  of  the  premises,  as  the 
estate  of  Jesse  Smith,  deceased.  It  was  & 
suit  involving  his  title  to  the  land,  and  he  can- 
not be  allowed  to  make  now  the  defense  which 
he  omitted  to  make  then.  The  order  for  the 
sale  is  conclusive,  as  the  judgment  of  a  court 
upon  the  same  subject-matter  and  between  the 
irame  parties.*' 

In  Jefferles  v.  Allen,  34  S.  0.  189,  13  S.  E. 
365,  the  court  says: 

"This  82-acre  tract  of  land  constituted  a 
part  of  a  tract  which,  in  fact,  belonged  to  Har- 
riet Allen,  and  not  to  her  husband;  but  in- 
asmuch as  she  had  assented  to,  or  rather  ac- 
quiesced in,  an  order  of  sale  of  this  land  as  a 
part  of  the  estate  of  her  husband,  and  all  of  it 
except  the  82  acres  had  been  sold  as  such,  it 
had  been  previously  adjudged  in  these  proceed- 
ings that  Harriet  Allen  was  estopped  from 
claiming  the  said  tract  of  land  as  her  separate 
estate." 

In  Bulow  ▼.  Witte,  8  S.  0.  806,  the  court 
held: 

"If  we  stretch  the  obligation  of  purchasers 
at  judicial  sales  beyond  the  mere  duty  of  as- 
certaining whether  the  court  had  jurisdiction 
in  the  matter  in  which  it  claimed  to  act,  and 
whether  aU  the  parties  to  be  bound  are  before 
it,  in  the  language  of  Lord  Bedesdale  in  Ben- 
nett V.  Hamill,  2  S.  &  Ii.  677,  'we  shall  intro- 
duce doubt  on  sales  under  the  authority  of  the 
Court,  which  would  be  highly  mischievous.* 
Something  is  certainly  due  to  the  purchasers 
at  these  sales  from  the  confidence  which  the 
public  reposes  in  the  judgments  of  the  courts 
of  the  country.  They  must  be  upheld,  at  least 
so  far  as  they  operate  on  the  title  of  parties 
to  the  procecNling,  and  if  the  title,  though  of 
infants,  is  thus  alienated  by  the  sale,  the  con- 
veyance of  the  officers  of  the  court  operates  as 
an  estoppel  to  the  same  extent,  and  in  the 
same  manner  that  the  proper  deed  of  an  adult 
conveying  his  title  would  bar  him  from  assert- 
ing it  against  the  grantee** 

—approved  in  Trapler  v.  Waldo,  16  S.  O.  282. 
In  Trapler  v.  Waldo,  16  S.  G.  276,  it  is 

held : 

"It  is  well  settled  that  a  purchaser  at  a  Ju- 
dicial sale  is  bound  to  make  inquiry  as  to  the 
jurisdiction   <ji  the    Court   which  ordered   the 


sponsible  for  irregularities  in  the  proceeding/* 

See,  also,  Lyles  r.  Haskell,  35  S.  O.  391, 
14  S.  E.  829. 

It  would  be  remarkable  that  purchasers  at 
probate  sales  only  be  required  to  investigate 
X)ossible  adverse  claims  by  parties  to  the  pro- 
ceeding. 

It  follows  inevitably  that  the  remainder- 
men, having  been  properly  made  parties  to 
the  proceeding,  and  having  failed  to  set  up 
their  adverse  claim  to  the  land,  are  bound 
by  the  decree  ordering  the  land  to  be  sold 
as  the  pr<^erty  In  fee  simple  of  John  W. 
Bradley. 

Notwithstanding  the  conclusion  that  the 
legal  title  to  this  property  was  in  Mrs.  Brad- 
ley, the  Important  Inquiry  remains  to  be  de- 
termined whether  or  not  by  her  conduct  she 
became  the  trustee  of  a  constructive  trust  in 
the  property  for  the  benefit  of  the  remainder- 
men. 

The  case  of  Sullivan  ▼.  Latimer,  85  S.  C. 
422,  14  S.  E.  933,  cited  by  Mr.  Justice  Watts, 
is  clear  upon  the  question,  and  it  is  possible 
that  the  remaindermen  may  upon  trial  of 
the  equitable  issues  bring  themselves  within 
the  principle  of  that  case,  as  to  which  no 
opinion  is  expressed. 

If  they  should  be  able  to  establish  a  con- 
structive trust  in  the  land,  the  defendant 
would  be  entitled  to  show  in  reply  that  the 
trust  was  dissipated  by  such  unequivocal 
acts  on  the  part  of  Mrs.  Bradley,  repudiat- 
ing the  trust  as  would  give  a  starting  point 
to  adverse  possession,  the  statute  of  limita- 
tions, or  the  presumption  of  a  grant,  which, 
if  continued  for  a  sufficient  length  of  time 
and  under  the  circumstances  required  by  the 
law,  would  perfect  her  title. 

It  is  to  be  regretted  that  the  verdict  upon 
the  legal  issue  of  title  was  not  followed  up 
by  a  decree  settling  the  equitable  Issues  as 
well,  in  which  event  this  court  W'*-ild  have 
been  in  a  portion  to  determine  the  whole 
case  and  end  the  controversy.  As  it  is,  this 
appeal  is  not  from  any  judgment  of  the 
court,  but  from  a  verdict  upon  the  legal  is- 
sue of  title. 

In  my  opinion  the  verdict  upon  the  legal 
issue  of  title  was  rightly  directed  In  favor 
of  the  defendant,  and  that  the  case  should 
be  remanded  to  the  circuit  court  for  the  de- 
termination of  the  equitable  issues  in  the 
case. 
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return  of  the  respondent  As  appears  from 
the  retnms  filed  by  the  administrator,  his 
commissions  of  $05  were  taken  from  the 
gross  sum  in  his  hands,  as  .were  also  the 
taxes  on  the  land,  which  would  amount  to 
$33.06,  and  stamps  on  deed,  amounting  to 
$29. 

The  question  was  whether  the  surviving 
brothers   and   fiisters    of    Penelope   Gibson 


S.C.) 

(116  S.  C.  33) 

NEWTON  et  al.  v.  McLAURIN.    (No.  10605.) 

(Supreme  Court  of  South  Carolina.    April  13, 

1021.) 

I.  Wills  ^=»524(6)— Income  ei  hand  at  life 
tenant's  death  held  to  go  as  provided  for 
surplus  Income,  and  not  to  remaindermen. 

Under  a  will  giving  property  to  two  daugh- 
ters of  the  testatrix  for  life,   and  providing ;  would  take  all  of  the  funds,  Including  the 
that  if  the  income   should  exceed  enough  to ;  ^^^  ^^^  for  1017,  or  whether  the  remain- 

^:^:T^sr^TV'.^^^^^^^^  their    assigns  (among    whom 

be  equally  divided  among  the  other  Uving  chil-  i  ^^^6»  ®^  «'"'^®'  sucih  survivors)  would  take 
dren,  and  that  if  either  died  or  married  the  ^^^  proportionate  part  of  the  rent  for  1017 
other  should  have  the  use  of  so  much  of  the  determined  by  the  time  of  the  death  of  Pen- 
estate  as  was  necessary  to  support  her,  any ,  elope  Gibson.  The  case  was  heard  by  Hon. 
balance  of  the  income  coming  into  the  hands  of  Edward  Mclver,  circuit  Judge,  by  consent^ 
the  surviving  life  tenant's  executor  should  be  ,  on  a  rule  issued  against  the  appellant.  Due 
distributed  among  the  living  brothers  and  sis-    notice  of  intention  to  appeal  was  given. 

The  following  is  the  will  of  Mary  Gibson : 

State  of  South  Carolina,  Marlborough  County. 
Know  all  men  by  these  presents  that  I  Mary 
Gibson  of  the  state  and  county  aforesaid  being 
weak  and  feeble  but  of  perfect  mind  and  mem- 
ory do  make  and  ordain  this  my  last  will  and 
testament  in  the  manner  and  form  as  follows, 
vis:— Ist.  after  all  my  just  debts  are  paid  1 
will  and  bequeath  to  my  daughters  Miranda 
Gibson  and  Penelope  Gibson  the  use  of  all  my 
property  both  real  and  personal  during  their 
natural  lives,  provided  they  never  marry.  If 
both  my  daughters  should  marry,  whose  names 
are  above  written,  it  is  my  will  that  my  es- 
tate both  real  and  personal  be  equally  divided 
between  my  children  and  the  heirs  of  their 
body  share  and  share  alike.  It  is  my  will  that 
should  the  income  from  my  estate  exceed 
enough  to  comfortably  support  my  daughters 
Miranda  Gibson  and  Penelope  Gibson  or  one 
of  them,  should  one  of  them  die  or  marry  the 
said  excess  or  surplus  I  will  to  be  equally 
divided  among  the  rest  of  my  children  then 
living,  it  is  my  wiU  that  if  either  of  my  daugh- 
ters Miranda  Gibson  or  Penelope  Gibson  should 
die  or  marry  the  remaining  single  one  have  the 
use  of  my  estate  or  so  much  of  it  as  is  nec- 
essary to  support  her  during  her  nattu*al  life 
provided  she  remain  single.  I  do  hereby  ap- 
point my  trusty  friend  and  nephew  Raiford 
Gibson  executor  to  this  my  last  will  and  tes- 
tament, hoping  and  confiding  in  him  that  he 
will  carry  the  same  into  effect  according  to  the 
intent  and  meaning.  This  23d  day  of  June  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-seven. 


ters  to  the  exclusion  of  the  heirs  or  assignees 
of  deceased  brothers  and  sisters  entitled  to 
share  in  the  remainder. 

2.  Wills  <g=s>564(3)— Rent  for  year  In  whicn 
life  tenant  died  held  to  go  as  provided  for 
surplus  Income. 

Under  a  will  giving  property  to  two  daugh- 
ters of  the  testatrix  for  life  and  providing 
that  any  surplus  income  beyond  what  was 
needed  for  their  comfortable  support  should  be 
divided  among  the  other  living  children,  where 
the  surviving  life  tenant  had  leased  land  for 
the  year  in  which  she  died,  taking  a  note  ma- 
turing after  her  death,  such  rent  was  income 
to  be  paid  to  the  living  brothers  and  sisters. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  Edward  Mclver,  Judge. 

Suit  by  Mrs.  Elizabeth  Newton  and  others 
against  Julian  G.  McLaurin,  administrator, 
with  the  will  annexed  of  Mary  Gibson,  de- 
ceased. From  a  decree  construing  the  will 
favorably  to  the  petitioners,  the  defendant 
appeals.    Affirmed. 

Mary  Gibson  died  many  years  ago,  leaving 
certain  real  estate,  and  sons  and  daughters, 
some  of  whom  are  parties  hereto.  She  also 
left  a  will,  which  is  copied  in  the  case.  Pe- 
nelope Gibson  outlived  Miranda  Gibson,  dy- 
ing March  8,  1917,  neither  of  them  having 
married.  After  her  death,  as  stated  in  the 
complaint,  the  respondents  and  others,  heirs 
at  law  of  the  testatrix,  brought  suit  for  the 
sale  of  the  land  and  the  division  of  the  pro- 
ceeds among  them  and  the  other  heirs  of  the 
testatrix  and  their  assigns,  which  was  ac- 
cordingly granted  by  the  court.  The  land 
had,  however,  before  the  death  of  Penelope, 
been  rented  out  for  1917,  the  lessee  having 
given  the  appellant  a  note  for  the  rent,  due 
November,  1917,  in  the  amount  of  $1,900, 
which  was  paid  at  maturity.  The  funds  in 
the  hands  of  the  administrator  at  the  death 
of  Penelope  Gibson,  and  received  by  him 
after  that  time,  are  correctly  stated  in  the 


The  following  is  the  circuit  court  decree: 

[I]  The  above-stated  matter  comes  on  to  be 
heard  before  me  by  agreement  of  all  parties. 
The  right  of  either  party  to  have  the  same 
heard  by  Judge  Townsend,  who  issued  the  rule, 
being  expressly  waived.  After  due  considera- 
tion of  the  petition  and  the  retiim  thereto  and 
full  argument  by  counsel  for  both  sides,  I  am 
clearly  of  the  opinion  that  it  was  the  inten- 
tion of  the  testatrix,  Mary  Gibson,  that  all  in- 
come accruing  from  her  estate  should  be  ap- 
plied primarily  to  the  comfortable  support  and 
maintenance  of  her  two  daugaters,  Miranda 
and  Penelope,  during  the  lifetime  of  the  sur- 


tfssFor  other  euaes  see  same  topio  and  KBY-NUMBER  in  ali  Key-Numbered  Digests  and  Indexes 
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TlTort,  and  that  any  balance  of  the  fund  com* 
ing  ^to  the  handa  of  the  executor  or  hia  auc- 
<:e8Bori  for  that  purpose  should  upon  the  death 
of  the  auryivor  of  th«  two  be  distributed 
among  their  surviving  brothers  and  sisters  to 
the  exclusion  of  the  heirs  at  law  or  assignees 
of  those  brothers  and  sisters  who  predeceased 
Penelope,  the  survivor  of  the  two  prime  bene- 
ficiaries. 

[2]  I  hold  that  the  rent  which  waa  paid 
or  secured  to  the  executor  for  the  year  1917 
was  income  in  the  hands  of  aaid  executor  ded- 
icated by  the  terms  of  the  will  to  the  support 
and  maintenance  of  Miranda  and  Penelope,  and 
that  the  same,  together  with  any  balance  from 
previous  years,  must  be  distributed  among  the 
petitioners,  the  four  surviving  brothers  and 
sisters,  pro  rata,  in  accordance  with  the  plain 
direction  of  th«  will,  and  it  ia  so  ordered,  ad- 
judged and  decreed. 

McCoU  &  Stevensen,  of  Bennettsvllle,  for 
appellant. 

Townsend  it  Rogers,  of  BennettsviUe,  for 
respondents. 

WATTS,  J.  For  the  reasons  assigned  by 
Hon.  Edward  Mclver,  circuit  Judge,  it  is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  B^ASEB,  J.,  concur. 

GAB7,  0.  J.  (concurring).  Sections  3633 
and  3634  of  the  Code  of  Laws  1912,  are  as 
follows : 

3633.  "If  any  person  shall  die  after  the  first 
day  of  March  in  any  year,  the  crop  on  the 
lands  which  were  In  the  occupation  of  the  de- 
ceased shall  be  assets  in  the  executors*  or  ad- 
mlnibtrators'  hands,  subject  to  debts,  legacies, 
and  distribution,  the  taxes  and  expenses  of  cul- 
tivation of  such  crop  being  first  paid." 
.  3634.  "The  emblements  of  such  lands  wMch 
shall  be  severed  before  the  last  day  of  Decem- 
ber folloiAing,  shall,  in  like  manner,  be  assets 
in  the  hands  of  the  executors  or  administra- 
tors; but  all  such  emblements  growing  on  the 
lands  on  that  day,  or  at  the  time  of  the  tes- 
tator's or  intestate's  death,  if  that  happens 
after  the  said  last  day  of  December  and  be- 
fore the  first  day  of  March,  shall  pass  with 
the  lands.'* 

The  will  of  Mary  Gibson  provides  that — 

"After  all  my  just  debts  are  paid,  I  will  and 
bequeath  to  my  daughters,  Miranda  Gibson  and 
Penelope  Gibson,  the  use  of  all  my  property, 
both  real  and  personal,  during  their  natural 
lives." 

This  proTislon  of  the  will,  standing  alone, 
shows  that  as  Penelope  died  after  the  1st 
day  of  March,  1917,  the  crops  of  that  year 
belonged  to  her  and  did  not  pass  with  the 
land.  Ne^wton  y.  Odom,  67  S.  C.  1,  45  S.  E. 
lOS.  But  the  foregoing  must  be  construed 
with  the  following  provision: 

"It  is  my  will,  that  should  the  income  of  my 
estate  exceed  enough  to  comfortably  support 
my  daughters  Miranda  Gibson  and  Penelope 


Gibson,  or  one  of  them,  should  one  of  them  die 
or  marry,  the  said  excess  or  surplus  I  will  to 
be  equally  divided  among  the  rest  of  my  chil- 
dren, then  living." 

As  Penelope  died  after  the  1st  day  of 
March,  1917,  she  had  an  Interest,  In  the 
crops  of  that  year,  to  the  extent  of  a  com- 
fortable support,  until  her  death.  Having 
reached  this  conclusion.  It  necessarily  fol- 
lows that  the  excess,  or  surplus  income  of 
1917,  must  be  equally  divided  among  the 
children  of  the  testatrix  living  at  the  time 
of  Penelope's  death. 

It  cannot  be  successfully  contended,  that 
there  was  not  a  surplus,  or  excess,  of  in- 
come in  1917,  on  the  ground  that  the  Income 
of  previous  years.  In  the  hands  of  the  admin- 
istrator at  the  time  of  Penelope's  death, 
rendered  unnecessary  a  resort  to  the  rents 
collected  in  1917  for  the  comfortable  support 
of  Penelope.  The  answer  of  the  defendant 
relative  to  this  question  is  as  follows:  ' 

"Since  the  death  of  the  said  Miss  Penelope 
Gibson,  by  reason  of  this  suit  and  the  cost  of 
the  burial  expenses,  and  other  accounts  for 
supplies  and  merchandise  furnished  her,  he  has 
paid  out  the  sum  of  $1,167.65.  That  if  this  is 
charged  against  the  amount  which  was  on  hand 
at  the  time  of  the  death  of  the  said  Miss  Pe- 
nelope Gibson,  there  is  left  the  sum  of  $316.68| 
and  respondent  is  informed,  and  believes,  that 
the  major  portion  of  the  amount  on  hand  with 
him  is  income  which  has  arisen  since  the  death 
of  Miss  Penelope  Gibson,  and  to  which  it  is 
contended  she  had  no  right,  but  under  the  will 
it  goes  to  the  owners  of  the  soil  from  which 
it  was  accrued,  and  that  the  onl^f  pari  of  the 
rent  paid  for  the  year  1917^  thai  wouid  he  ap- 
plicable 09  income  accrued  during  the  life  of 
Miss  Penelope  Oihson  icould  he  such  proper' 
tionaie  part  of  the  entire  rent  as  the  ptriod 
of  the  year  before  March  8th  hears  to  the  whole 
year,  and  that  the  relators  and  the  surviving 
brother  mentioned  in  the  said  proceedings  are 
not  entitled  to  take  over  the  fund  on  hand  with 
him,  to  the  exclusion  of  the  other  children  of 
the  testatrix,  their  heirs  or  assigns." 

The  words  which  we  have  italicized  show 
that  the  defendant  does  not  dispute  the  fact 
that  Penelope  was  entitled  to  a  part  of  the 
income  of  1917.  Therefore,  under  the  ex- 
press provisions  of  the  will,  the  children  of 
the  testatrix  living  at  the  time  of  Penelope's 
death  were  entitled  to  the  surplus  income  of 
that  year.  Furthermore,  the  $316.68  herein- 
before mentioned  represented  the  surplus  or 
excess  of  income  during  previous  years,  and 
was  not  applicable  to  the  debts  of  Penelope, 
but  those  of  the  children  of  the  testatrix 
living  at  Penelope's  death  were  entitled  to  IL 

For  these  reasons,  I  concur  in  the  opinion 
of  Mr.  Justice  WATTS. 

GOTHRAN,  J.  I  do  not  concur  in  the  con- 
clusion arrived  at  by  a  majority  of  the  court 
for  the  following  reasons: 

Mary  Gibson,  late  of  Marlboro  county,  died 
some  years  ago,  leaving  a  will  by  which  she 
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deviaed  to  her  two  unmarried  daugbters, 
Miranda  and  Penelope — 

"the  use  of  all  my  property,  both  real  and  per- 
•onal,  during  their  natural  lives,  provided  tiiey 
never  marry." 

The  will  farther  proTided  that  if  either 
of  these  daughters  should  die  the  saryiyor 
flhonld — 

"have  the  use  of  my  estate  or  so  mudi  of  it  as 
is  necessary  to  support  her  during  her  natural 
life,  provided  she  remain  single.' 


»» 


It  is  further  provided  that  should  the  in- 
come from  the  estate  be  more  than  enough 
to  comfortably  support  the  daughters,,  or 
the  survivor,  under  the  conditions  named 
above — 

**The  said  excess  or  surplus  I  will  to  be 
equally  divided  among  the  rest  of  my  children 
then  Uving." 

The  executor  is  charged  by  the  will  with 
the  duty  of  carrying  It  Into  effect  according 
to  its  intent  and  meaning.  The  daughter  Mi- 
randa predeceased  Penelope,  and  the  latter 
died  on  March  8,  1917.  At  that  time  the  ad- 
ministrator had  on  hand  from  the  incdtne  of 
the  estate  the  sum  of  $1,484.83,  of  which  he 
applied  $1467.55,  to  a  Judgment  and  other 
expenses  incurred  on  account  of  the  suppprt 
of  Penelope,  leaving  in  his  hands  $318.68 
as  a  surplus,  distributable  under  the  .will. 

After  the  death  of  Penelope,  the  lands  and 
personal  property  were  partitioned  among 
the  heirs,  without  reference  to  the  deaths  of 
certain  of  the  children  prior  to  the  death  of 
Penelope.  In  November,  1917,  the  adminis- 
trator collected  $1,900  on  account  of  rent 
of  the  lands  for  the  year  1917,  a  note  there- 
for having  been  given  by  the  tenant  to  the 
administrator  in  the  early  part  of  that  year 
for  that  amount  At  the  death  of  Penelope 
there  were  four  living  children  of  the  tes- 
tatrix; several  of  the  children,  neither  the 
names  nor  number  being  set  out  in  the 
case  predeceased  Penelope  some  of  whom 
it  appears  have  assigned  their  interests  in 
the  estate  to  strangers.  One  of  the  four  chil- 
dren is  not  made  a  party  to  this  proceeding; 
none  of  the  heirs  or  assignees  of  those 
who  died  before  Penelope  are  made  parties. 
The  matter  comes  up  upon  a  petition  by  the 
respondents  in  this  appeal  and  the  return 
of  the  administrator  to  a  rule  to  show  cause, 
setting  up  the  claims  of  the  representatives 
in  interest  of  the  children  who  predeceased 
Penelope,  and  as  stated  In  the  circuit  decree, 
was  heard  "by  agreement  of  all  partlea.** 


I  assume  that  the  petition  was  filed  In  the 
oourt  of  conunon  plea& 

Unless  this  court  is  prepared  to  render  a 
decision  in  favor  of  the  representatives  of 
the  children  who  predeceased  Penelope,  sim- 
ply for  the  guidance  of  the  administrator, 
assuming  that  they  will  not  object  to  a  de- 
cision in  their  favor,  it  seems  to  me  that 
it  is  but  "rolling  empty  barrels  about"  to  at- 
tempt to  conclude  the  interests  of  parties 
not  before  the  court  The  relators  as  they 
are  styled,  three  of  the  four  living  children, 
contend  that  they  are  entitled  eadi  to  one- 
fourth  of  the  $316.68,  the  surplus  above  refer- 
red to  (as  to  which  there  apx>ears  to  be  no 
contest)  and  also  to  the  same  proportion 
of  the  $1,900  rent  of  1917.  The  administra- 
tor suggests  that  they  are  not  so  entitled, 
"to  the  exclusion  of  the  other  children  of 
the  testatrix,  their  heirs  and  assigns."  In 
other  words,  the  point  at  issue  is  whether 
the  $1,900  rent  of  1917  should  be  considered 
a  part  of  the  surplus  of  income  after  proTid- 
ing  for  the  support  xif  Penelope  and  dis- 
tributable as  such  imder  the  will  to  the 
four  living  children  or  as  intestate  property 
of  the  estate,  dlatributable  to  all  the  heirs. 

In  view  of  the  provisions  of  the  will,  and 
of  the  death  of  the  daughter  Miranda,  Penel- 
ope surviving,  the  devise  may  be  considered 
as  in  this  form: 

"I  devise  to  my  daughter  Penelope  the  use  of 
all  of  my  property,  both  real  and  personal,  or 
so  much  of  it  as  may  be  necessary  to  support 
her  during  her  natural  life;  the  surplus  from 
the  income  of  which  shall  be  divided  equally 
among  the  rest  of  my  children  then  living." 

It  seems  to  me  that  the  bare  statement  of 
this  provision  is  a  sufficient  demonstration  of 
the  conclusion  that  Penelope  did  not  take  a 
life  estate  in  the  property  of  the  testatrix,  but 
that  it  was  simply  a  charge  upon  the  prop- 
erty for  her  comfortable  support;  that  this 
charge  was  fully  satisfied  when,  as  it  ap- 
pears, there  was  at  her  death  in  the  admin- 
istrator's hands  a  surplus  of  $316.68,  over 
and  above  what  was  required  for  her  com- 
fortable support,  and  that  what  income  was 
received  after  that  time  belonged  to  the  es- 
tate, and  was  distributable  as  interstate 
property.  Jackson  v.  Jackson,  56  S.  O.  846, 
83  S.  B.  749. 

Upon  the  death  of  Penelope  there  was  al- 
ready a  surplus  of  income  over  expenditures ; 
that  income  subsequently  received  could 
scarcely  be  considered  surplus  when  no  part 
of  it  was  needed  for  her  support  and  flve- 
sixtha  of  it  was  earned  after  her  death. 
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SIMS  V.  ELEAZER  •!  al.     (No.   10607.) 

(Supreme  CSourt  of  South  Carolina.    April  13, 

1921.) 


I.  Highways  «=9l75(i)~Statute  does  not  ro- 
qairo  vehicle  to  keep  to  right  when  not 
meeting  others. 

The  statute  requiring  a  vehicle  in  meeting 
and  passing  another  vehicle  to  keep  to  the 
right  does  not  require  a  person  to  keep  on  the 
right  side  of  the  road  at  all  times,  but  only  to 
avoid  interference  with  some  one  coming  frcMn 
the  opposite  direction. 


2.  Highways  ^=9175(1)— Driver  must  violate 
traffic  rules  If  necessary  to  avoid  collision. 

Where  a  collision  with  a  person  who  is 
violating  the  traffic  rules  is  imminent,  a  vehicle 
driver  must  exercise  due  care  such  as  an  or- 
dinarily prudent  person  would  exercise  under 
similar  circumstance  to  avoid  causing  the  in- 
jury, even  though  to  do  so  he  must  technic- 
ally violate  a  traffic  rule,  provided  in  so  doing 
he  does  not  Injure  any  one  who  is  traveling 
where  he  has  a  right  to  be. 


3.  Highways  «=9l84(3)— Fact  that  defendant 
driver  was  on  left  side  does  not  oondusively 
show  negligence  and  freedom  from  contrib- 
utory negligence  as  matter  of  law. 

The  fact  that  the  driver  of  a  vehide  was 
traveling  on  the  left  side  of  the  road  at  the 
time  of  collision  does  not  conclusively  show  his 
negligence  as  a  matter  of  law,  but  only  raises 
the  presumption  in  favor  of  the  man  traveling 
on  the  right  side  of  the  road,  nor  does  that 
fact  show  as  a  matter  of  law  that  the  other 
person  is  free  from  contributory  negligence, 
but  aU  the  circumstances  in  evidence  explana- 
tory of  the  situation  are  to  be  considered  in 
determining  whether  the  position  of  the  par- 
ties is  capable  of  explanation. 

4.  Trial  ^=9252(8)— Correot  requested  Instmo- 
tion  properly  refused  if  not  appilcaMe  to 
facts. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  an  automobile,  it  was  not  error  to 
refuse  a  requested  instruction  directly  stating 
the  statute  regulating  the  speed  of  vehicles  un- 
der certain  conditions,  where  that  statute  was 
not  applicable  to  the  facts. 

Fraser,  J.,  dissenting. 

Appeal  from  Oommon  Pleas  C^rcait  Ck>nrt 
of  Riehland  (bounty ;  Bdward  Mclver,  Judge. 

Action  by  J.  G.  Sims,  as  administrator  of 
the  estate  of  Laura  Bell  Sims,  against  W.  P. 
Eleazer  and  J.  Albert  Eleazer.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

PlaintifTs  sixth  exception  was  to  the  re- 
fusal of  the  court  to  give  bis  second  request 
to  charge  that — 

"The  laws  of  this  state  require  a  party  op- 
erating a  motor  vehicle,  upon  approaching  a 
crossing  of  intersecting  public  highways,  or  a 
bridge,  or  a  sharp  curve,  or  a  steep  descent, 
to  have  his  machine  under  control  and  operat- 
ing at  a  rate  of  speed  no  greater  than  six  | 


miles  an  hour,  and  in  no  event  greater  than  i» 
reasonable  and  proper,  and  having  regard  to 
the  traffic  then  on  the  highway  and  the  safety 
of  the  public." 

In  refusing  the  charge,  the  Judge  stated: 

''I  do  not  charge  the  second  request,  al- 
though it  is  good  law— practically  just  a  copy 
of  the  statute;  still  I  do  not  thiuk  it  is  ap- 
plicable  to  this  case.*' 

The  eighth  exception  was  to  the  denial  of 
plaintiff's  motion  for  a  new  trial  based  oi^ 
grounds  raised  by  exceptions  1-6. 

The  evidence  showed  that  plaintiff's  Intes- 
tate started  on  foot  across  the  highway  troia 
the  gate  in  front  of  her  home  and  was  struck 
by  defendant's  car,  which  was  proceeding  up^ 
a  slight  grade. 

D.  W.  Robinson,  of  Columbia,  for  appel- 
lant 

G.  S.  Montelth  and  Nettles  &  Tobias,  all  of 
(Columbia,  for  respondents. 

WATTS,  J.  This  was  an  action  for  dam- 
ages for  the  negligent,  willful,  and  wanton 
killing  of  the  plaintiff's  Intestate  by  an  auto- 
mobile driven  by  the  defendants.  The  cause 
was  tried  before  his  honor  Judge  I3dward 
Mclver  and  a  jury  at  the  February  term  of 
court,  1920,  for  Richland  county,  and  ^suit- 
ed in  a  verdict  In  favor  of  the  defendants,, 
upon  which  judgment  was  entered,  and  plain- 
tiff appeals. 

Exceptions  1,  7,  and  0  raise  the  contentloi^ 
that  his  honor  was  in  error  in  not  directing 
a  verdict  for  the  plaintiff  as  asked  for ;  that 
from  all  the  evidence  adduced  at  the  trial 
no  inference  could  be  drawn  of  unavoidable 
accident,  or  no  negligence  on  the  part  of  the 
defendant,  or  of  contributory  negligence  oi> 
the  part  of  plaintiff's  Intestate. 

[1]  The  plaintiff's  contention  is  that  the^ 
automobile,  at  the  time  of  the  acdd^it,  was- 
on  the  left  side  of  the  road,  where  It  had  no> 
right  to  be,  under  the  statute  law  of  thls^ 
state  defining  how  the  traveling  public  shall 
travel  on  the  highways  of  the  state,  and  that 
the  automobile  was  not  under  control. 

The  wording  of  the  statute  does  not  re- 
quire that  in  meeting  and  passing  another  a 
vehicle  shall  keep  to  the  right  The  statute 
does  not  contemplate  that  at  all  times  a  i)er- 
son  traveling  shall  strictly  comply  with  the 
terms  of  the  statute.  A  person  traveling  a 
highway  has  the  right  to  travel  on  either 
side  of  the  road  when  no  one  is  coming  1a 
the  opposite  direction,  and  he  does  not  Inter- 
fere with  the  traveling  of  another  coming 
from  the  opposite  direction,  and  in  no  man- 
ner impedes  or  obstructs  the  rights  of  oth- 
ers coming  from  an  opposite  direction.  If 
he  Is  meeting  and  passing,  he  must  bear  to- 
the  right  and  comply  with  the  terms  of  the 
statute.  In  passing  any  one  In  front  of  him 
going  in  the  same  direction,  he  must  pas» 
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him  on  the  left,  giving  the  one  In  front  of 
him  the  benefit  of  bearing  to  the  right  Any 
one  passing  hint  going  in  the  same  direction 
must  pass  on  his  left 

[2]  While  these  are  the  general  rules  that 
must  be  observed,  yet,  if  any  one,  even  though 
violating  the  rules  of  traffic,  is  about  to  be 
injured,  in  person  or  property,  by  a  collision 
between  them,  he  must  exercise  due  care, 
6uch  as  an  ordinary  prudent  person  would 
exercise  under  similar  circumstances,  to 
avoid  injury  to  any  one,  even  though  he  vio- 
late the  traffic  rules,  provided  in  so  doing  he 
does  not  injure  any  one  being  where  they 
have  a  right  to  be  under  the  law  regulating 
traveling. 

If  a  person  traveling  in  the  manner  pro- 
vided for  by  law  meets  any  one  traveling  in 
a  manner  in  violation  of  the  statute  and 
sees  a  collision  is  inevitable,  unless  he  vio- 
lates the  rule,  and  by  a  violation  of  it  he  can 
avoid  a  collision  without  danger  to  himself 
or  property,  he  must  do  so,  even  though  he 
technically  violate  the  law.  He  must  exer- 
cise the  ordinary  instincts  of  human  nature 
to  avoid  being  injured  or  inflicting  injury  on 
another.  He  must  exercise  the  ordinary  care 
that  an  ordinary  person  would  exerdse  un- 
der similar  circumstances  of  the  case. 

[3]  A  person,  being  on  the  wrong  side  of 
the  road,  cannot,  as  a  matter  of  law,  be  In- 
jured by  one  traveling  on  the  right  side  of 
the  roa4.  This  only  raises  a  presumption  in 
favor  of  the  man  traveling  on  the  right  side 
of  the  road,  and  being  where  he  had  a  right 
to  be,  that  he  did  not  intend  to  injure  the  oth- 
er. Neither  can  it  be  said  that  a  person,  being 
<m  the  wrong  side  of  the  road,  and  injuring  an- 
other, as  a  matter  of  law  is  absolutely  liable. 
While  it  raises  a  strong  presumption  of  law 
that  he  is,  it  does  not  as  a  matter  of  law 
malLe  him  absolutely  liable.  It  depends  upon 
all  of  the  facts  and  circumstances  of  the  sit- 
uation at  that  particular  time,  the  positions 
of  each,  whether  on  the  right  or  wrong  side 
of  the  road,  whether  the  circumstances  are 
capable  of  explanation.  There  were  circum- 
stances detailed  in  evidence  explanatory  of 
the  situation  at  the  time  of  the  unfortimate 
killing,  of  the  automobile  being  on  the  wrong 
side  of  the  road,  and  that  it  was  under  con- 
trol, sufficient  to  carry  the  case  to  the  jury* 
and  we  see  no  error  in  his  honor's  failing  to 
direct  a  verdict  for  the  plaintilf,  and  these 
exceptions  are  overruled. 

Exceptions  2,  3,  and  4  are  overruled.  His 
bonor*s  charge,  as  a  whole  is  a  complete  ex- 
position of  the  law  applicable  to  the  case, 
and  nowhere  did  he  commit  any  error  that 
was  at  all  prejudicial  to  the  appellant 

Exception  5  complains  of  error  in  charging 
the  law  of  contributory  negligence.  The  an- 
swer set  it  up  as  a  defense.  There  was  testi- 
mony along  that  line,  and  it  was  a  proper 
issue  to  be  left  to  the  jury.    Wfr  see  no  error 
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as  complained  of,  and  these  exceptions  are 
overruled. 

[4]  Exceptions  6  and  8  are  overruled  for 
the  reasons  stated  by  his  honor.  All  excep- 
tions are  overruled,  and  judgment  affirmed. 

GARY,  C.  J.,  and  COTHRAN,  J.,  concur. 

FRASER,  J.  I  dissented  tn  Walker  v.  Lee, 
106  S.  E.  682,  but  this  case  goes  further  than 
Walker  v.  Lee,  and  I  dissent  again. 


(U6  S.  C.  T7) 
0LIVER08  V.  HENDERSON   (two  oases). 

TERWILLIGER  v.   HENDERSON. 

(No.  1061 1.) 

(Supreme  Court  of  South  Carolina.    April  16, 

1921.) 

1.  Judges  ^=949 ( I )— Judge  not  disqualified  for 
bias  by  attending  oliuroli  meeting  considering 
law  violations. 

In  an  action  for  slander  and  libel  by  par- 
ties prosecuted  for  violation  of  the  Sunday 
law,  Md  that  a  presiding  judge,  who  was  pres- 
ent at  a  church  meeting,  where  it  was  deter- 
mined to  enforce  such  law,  but  who  refused 
because  of  his  official  position  to  be  placed  on 
committees  or  take  any  active  part  therein, 
was  not  disqualified. 

2.  Pleading  ^=9214(4)— Demurrers  to  com- 
plaint admit  facts,  but  not  inferences  drawn 
therefrom. 

Demurrers  to  a  complaint  admit  facts  al- 
leged therein,  but  do  not  admit  inferences 
drawn  by  plaintiffs  from  such  facts,  and  it  is 
for  the  court  to  determine  as  to  whether  or 
not  sodi  inferences  are  justifiable. 


3.  Libel  and  slander  ^=9 1 9— Words  used  must 
be  given  ordinary  popular  meaning,  unless 
defendant  has  made  them  mean  otherwise. 

In  determining  whether  words  are  libelous 
or  slanderous,  they  must  be  given  their  ordi- 
nary popular  meaning,  unless  the  defendant, 
at  the  time  such  words  were  used,  so  modi- 
fied or  explained  them  as  to  give  them  a  dif- 
ferent meaning. 

4.  Libiel  and  slander  <d=s>l— "Libel  per  se"  and 
"libel  per  quod"  distinguished. 

A  "libel  per  se"  is  one  actionable  on  its 
face;  a  "hbel  per  quod"  is  one  not  actionable 
upon  its  face,  but  which  becomes  so  by  rea- 
son of  the  peculiar  situation  or  occasion  up- 
on which  the  words  are  spoken  or  written. 

5.  Libel  and  slander  ^=948(1)— Fair  oritldsm 
of  Juror's  worlc,  without  attacking  character, 
reputation,  or  motives,  is  not  defamation. 

While  jurors  performing  their  duty  are 
entitled  to  full  protection  from  unwarranted 
attacks  upon  their  character,  reputation,  or 
motives  by  persons  disgruntled  or  dissatisfied 
by  any  verdict,  yet  fair  and  just  criticism  of 
their  work  in  discharge  of  duty  is  in  the  in- 
terest of  the  administration  of  justice  and  of 
sound  public  policy,  and  when  such  criticism 
is  fair  and  just  and  confined  to  their  work. 


^aoFor  other  cases  see  same  topic  and  KBY-NUMBERln  all  ICey-Numbered  DlsesU  and  Indexes 
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and  does  not  attack  thetr  m<nral  character  or 
tntegrity,  there  is  no  defamation. 

6.  Libel  and  tlander  <S=s>l23(8)— When  oritl- 
olsms  of  Jurors  cease  to  be  fair  and  honest 
and  become  libelous  is  usually  a  Jury  ques- 
tion. 

The  question  whether  criticisms  and  state- 
ments abont  jnry  men  ceased  to  be  fair  and 
honest  and  become  libelous  is  usually  a  ques- 
tion for  the  jury,  and  can  rarely,  though  occa- 
sionally, be  decided  on  a  demurrer. 

7.  Libel  and  slander  ^s=>AH\),  81— Pubilcatloa 
regarding  Jury's  action  held  not  ilUtolous,  and 
oomplaint  held  to  state  no  cause  of  action. 

A  published  article,  alleged  to  cast  asper- 
sions on  the  verdict  of  a  Juryt  signed  by  ser- 
eral  citizens  for  the  announced  purpose  of 
giving  the  public  the  facts  ^i  a  prosecution  for 
violation  of  the  Sunday  law,  held  not  libelous 
per  se,  and,  where  the  complaint  failed  to  al- 
lege any  extrinsic  matter  making  the  publica- 
tion libelous,  no  cause  of  action  was  stated. 

8.  Libel  and  slander  «=942( I)— Statement  that 
plaintiffs  were  ''outlaws'*  oonstrued  to  mean 
only  that  they  were  violatino  Sunday  law. 

A  published  account  of  a  criminal  trial  for 
violation  of  Sunday  closing  law,  containing  a 
statement  of  a  witness  that  plaintiffs  were 
outlaws,  an  outlaw  being  one  excluded  from 
the  benefits  of  the  Isw  and  deprived  of  its  pro- 
tection, which,  while  standing  alone,  might  be 
libel  per  se,  held,  in  connection  with  the  ac- 
count of  the  trial,  to  mean  no  more  than  that 
plaintiffs  were  violating  the  law,  and  not  to 
constitute  libel. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Out- 
law.] 

9.  Libel  and  tlander  «s»38(4)— Testimony  of 
a  party  bold  prlvUegod. 

Tlie  testimony  by  defendant  in  a  libel  suit* 
when  a  witness  in  a  criminal  prosecution  and 
on  cross-examination,  was  privileged. 

10.  Libel  and  slander  <»=>42(i)— A  private  ia- 
divlduai  may  publish  oourt  proceedings. 

A  private  individual  has  the  same  right  as 
a  newspaper  to  publish  the  proceedings  of 
courts,  but  such  report  must  be  accurate,  fair, 
and  impartial,  not  garbled,  added  to,  or  talcen 
from,  nor  used  to  injure  the  reputation  or 
business  of  another. 

t 

if.  Llhei  and  slander  «=95l (3)— Publloatlon  of 
court  proceedings  over  party's  objeotlon  not 
malicious  libel. 

If  defendants,  in  an  action  for  libel,  had  a 
right  to  pubUsh  court  proceedings,  the  fact  that 
defendants  published  such  proceedings  over  the 
objection  of  the  plaintiffs  is  insufficient  to  fix 
a  charge  of  malicious  Ubel  on  the  publishers. 


12.  Libsl    and    siandsr    «=9lOi(4)-^o    pre- 
sumption  of  malice  from  the  publication  of 
court  proceedings  over  party's  objection. 
A   publication    of  oourt   proceedings    over 
objection  of  a  party  is  prima  facie  not  libel- 
ous, and  there  is  no  presumption  of  malice 
therefrom. 


IS.  Llbd  and  alandor  ^s»9(7)~Publieatloii 
that  Rod  Cross  received  tainted  money  from 
plaintiffs  bold  not  libelous. 

In  a  dvil  action  for  libel,  a  publication, 
alleged  to  have  injured  plaintiffs  in  business 
and  reputation,  stating  that  the  Red  Cross 
does  not  icnowingly  accept  tainted  money,  held 
not  intended  by  the  signers  of  the  article  to 
charge  the  plaintiffs  with  being  engaged  in 
any  corrupt,  reprehenslve,  or  illegal  avocation, 
or  contrary  to  morality,  where  it  stated  that 
plaintlifs  had  paid  the  proceeds  from  business 
done  on  Sunday  to  the  Red  Cross,  and  where 
plaintiffs  admit  that  sudi  money  was  made  or 
earned  contrary  to  and  in  violation  of  Sunday 
closing  law  (Cr.  Code  1912,  U  608^  699),  there 
is  no  cause  of  action. 

14.  Sunday  «s»7— Sales  of  loo  oroam  and  ci- 
gars not  mork  of  charity,  though  proflta  uro 
given  to  charity. 

Sales  of  ice  cream  or  cigars  are  neither  a 
work  of  necessity  nor  charity,  within  Cr.  Code 
1912,  I  698,  nor  are  they  excused  where  the 
money  received  therefrom  is  devoted  to  Red 
Cross  or  other  charitable  work.  ' 

Appeal  from  Common  Pleas  Clrcoit  Court 
of  Aiken  County ;  H.  F.  Rice,  Judge. 

Actions  by  L.  M.  C.  Oliveros,  by  Louis  D. 
Oliveros,  and  by  William  Terwilliger  against 
C.  K.  Henderson  for  slander  and  llbeL  Judg- 
ment in  each  case  for  the  deftodant,  and  the 
plaintiffs  appeaL    Affirmed. 

The  following  la  the  decree  of  the  trial 
Judge: 

The  above-stated  causes  are  actions  for 
slander  and  libel,  instituted  hy  the  plaintilT 
against  the  defendant  Henderson. 

In  the  cases  of  Terwilliger  and  Louis  D.  Oli* 
veros  two  causes  of  action  are  set  out.  In 
the  other  four  cases  only  one  cause  of  action 
is  set  out  in  the  complaint. 

The  matter  came  before  me  at  the  summer 
term  of  court  for  Aiken  county,  1920,  upon 
demurrer  by  the  defendant  to  all  the  causes 
of  action  set  out  in  the  complaints,  upon  the 
ground  that  the  same  did  not  state  facts  suf*- 
ficient  to  constitute  causes  of  action. 

In  the  month  of  February,  1920,  Louis  D. 
Oliveros  and  William  Terwilliger  were  operat* 
ing  an  ice  cream  parlor  and  cigar  store  in 
the  city  of  Aiken,  and  were  tried  before  mag- 
istrate W.  B.  Raborn  upon  a  warrant,  which 
complaint  alleges  was  sworn  out  by  C.  K. 
Henderson,  charging  them  with  violation  of 
sections  696  and  699  of  the  Criminal  Code  of 
South  Carolina. 

The  case  was  tried  by  a  jury,  and  resxilted 
in  the  acijuittal  of  the  defendants.  There- 
after, the  complaint  alleges,  there  was  pub- 
lished in  one  of  the  newspapers  of  the  city 
of  Aiken  what  was  purported  to  be  an  account 
of  the  trial  and  matters  connected  therewith. 
When  the  cases  were  called  for  hearing,  it 
was  suggested  by  counsel  for  the  plain ti^s  that 
tile  court  was  disqualified  to  hear  the  cases, 
upon  the  grounds  that  the  now  presiding  judge 
was  present  at  a  meeting  at  the  Baptist 
Church  in  wliich  the  matter  of  prosecuting  the 
violators  of  the  Sunday  law  was  discussed,  and 
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that  the  court  had  participated  in  aald  dia- 
cnaaion  and  meeting.  The'  aaid  gronnda  will 
be  more  fully  disdoaed  by  an  affidavit  filed 
along  with  the  record  in  ttns  caae  and  made 
by  W.  M.  Smoak,  one  of  the  attorneys. 

The  attorneys  for  the  defendant  inaiated 
atrennoualy  that  there  be  no  delay  in  the  hear- 
ing of  the  causes,  and  that  there  waa  abso- 
lutely no  grounds  for  the  daim  of  the  plain- 
tiffs that  the  presiding  judge  should  declare 
himself  disqualified.  As  a  matter  of  fact,  on 
the  occasion  in  question  the  now  presiding 
judge  waa  present  at  the  Baptist  Church  in 
the  dty  of  Aiken,  at  one  of  the  regular  Sun- 
day aerricea,  and,  after  the  usual  sermon  and 
other  exercises  were  over,  but  the  congrega- 
tion still  sitting  in  their  seats,  and  before  be- 
ing dismissed,  the  matter  waa  brought  up  by 
either  the  minister  or  some  member  of  the 
church— exactly  who  I  cannot  recall— and  the 
matter  was  discussed  while  the  presiding  judge 
was  sftting  in  the  same  seat  in  which  he  bad 
listened  to  the  sermon,  and  it  was  suggested 
by  one  of  the  deacons  of  the  church  that  the 
now  presiding  judge  should  serve  aa  a  mem- 
ber of  a  committee  to  be  appointed  to  look  in- 
to the  matter  of  the  obaenrance  of  Sunday 
law  in  the  dty  of  Aiken. 

[I]  The  now  presiding  juoge  plainly  and 
unequivocally  refused  to  have  hia  name  put 
upon- any  such  committee,  and  stated  openly 
and  plainly  that  on  account  of  his  official  po- 
sition he  could  have  nothing  to  do  with  any 
such  movement  He  took  no  part  whataoever 
in  the  diacnssion,  dther  for  or  againat  it,  or 
in  any  other  way. 

Neither  of  the  plaintiffs  nor  the  defendant 
have  ever  been  in  any  sense  intimate  with  the 
present  presiding  judge,  nor  have  any  of  them 
been  connected  with  him  in  business  or  any  oth- 
er way;  all  of  them  are  friends  of  the  presiding 
judge,  but  none  of  them  no  more  than  any  of 
the  othera.  So  far  as  he  can  recall,  not  one 
of  them  has  ever  been  in  his  home,  with  the 
exception  of  Mr.  L.  M.  C.  Oliveros,  who  waa 
there  on  one  or  two  occasions  on  business; 
nor  has  he,  the  presiding  judge,  ever  been,  so 
far  aa  he  can  recall,  in  the  home  of  any  one 
of  the  parties  to  said  cause,  and  he  has  lived 
in  the  city  of  Aiken  now  for  more  than  16 
years. 

After  a  full  conaideration  of  the  whole  prop- 
osition he  fdt,  and  still  feds,  that  there  was 
absolutely  nothing  in  the  suggestion  that  he 
might  be  disqualified,  and  to  refuse  to  hear 
these  demurrers  would  be  to  shirk  a  plain 
duty  which  he  was  under  oath  to  perform,  un- 
pleasant though  it  might  be  to  undertake  to 
dedde  differences  among  men  all  of  whom  he 
looks  upon  as  his  friends. 

I  have  given  this  matter  condderable  study, 
and  have  endeavored  to  apply  the  law  to  the 
cases. 

12]  The  demurrers  admit  the  facts  alleged 
in  the  complaint,  but  do  not  admit  the  infer- 
ences drawn  by  plaintiffs  from  such  facts,  and 
it  is  for  the  court  to  determine  aa  to  whether 
or  not  such  inferences  are  justifiable;  that  is, 
to  determine  if  the  language  uaed  in  the  pub- 
lication can  fairly  or  reasonably  be  construed 
to  have  the  meaning  attributed  to  it  by  the 
plaintiff. 

[3]  liibdous  or  slanderous  matter,  spoken 
•r  written,  bdonga  to  one  of  two  daaaea— per 
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se  and  per  quod.  In  determining  whether 
worda  are  Ubdous  or  danderoua,  they  must 
be  given  their  ordinary,  popular  meaning,  un- 
less, however,  the  defendant,  at  the  time  such 
words  were  used,  modifies  or  explains  the 
meaning  which  he  gives  them  to  mean  some- 
thing other  than  their  ordinary,  popular  mean- 
ing. 

[4]  A  libd  per  se  is  one  which  is  actionable 
on  its  face.  A  per  quod  libd,  however,  is  one 
not  actionable  on  its  face,  but  becomes  so  by 
reason  of  the  peculiar  situation  or  occasion 
upon  which  the  words  are  spoken  or  written. 

As  stated  in  13th  Bncy.  Pleading  and  Prac- 
tice, and  adopted  in  Hubbard  v.  Furman  Uni- 
versity, 76  S.  O.  610,  57  S.  E.  478: 

"If  the  alleged  defamatory  words  are  not  ac- 
tionable on  their  face,  but  derive  their  de- 
famatory import  from  extrinsic  facts  and  dr- 
cumstances,  such  extrinsic  facts  and  circum- 
stances must  be  set  forth  and  connected  with 
the  worda  charged  by  a  proper  averment.*' 

[5]  We  will  first  consider  the  cause  of  ac- 
tion of  the  plaintiffa  J.  Conrad  Dobey,  Jo- 
seph P.  Logan,  and  Arthur  M.  Weeks.  The 
publication  complained  of,  and  which  the  said 
plaintiffs  daimed  is  libelous,  is  aet  out,  in  part 
at  least,  in  the  complainta  in  the  said  cause. 
Dobey,  Logan,  and  Weeks  were  three  of  tiie 
jurors  that  tried  the  aforesaid  cause  in  the 
magistrate's  court  An  examination  of  the 
publication  will  show  that  it  can  hardly  be 
aaid  that  it  ia  a  critidsm  of  tiie  conduct  of 
the  said  jurora.  It  is  certain  that  nowhere  in 
the  said  publication  is  there  any  direct  criti- 
dsm of  these  jurors,  and  certainly  no  direct 
charge  that  they  were  actuated  in  any  degree 
by  any  improper  motive  in  returning  the  ver- 
dict which  they  did.  Therefore,  if  it  can  be 
construed  a  criticism  of  their  work  as  jurors, 
it  can  be  done  so  only  by  inference,  but  if  it 
be  construed  aa  a  criticism,  then  the  question, 
which  is  a  very  far-reaching,  important  one, 
comes  squarely  up  before  the  court  as  to 
whether  or  not  the  public  has  a  right  to  criti- 
cize the  verdict  of  a  jury. 

Jurors  do  not  voluntarily  assume  thdr  du- 
ties, but  are  required  by  the  law  to  serve. 
This  being  so,  there  can  hardly  be  two  opinions 
about  the  proposition  that  in  performing  their 
duty  they  are  entitled  to  full  protection  from 
unwarranted  attacka  upon  their  character,  rep- 
utation, or  motives  by  persons  disgruntied  or 
dissatisfied  by  any  verdict  which  they  might 
render;  but  are  they,  by  virtue  of  their  po- 
sitions as  jurors,  to  be  hdd  free  from  all  crit- 
idsms,  no  matter  how  unjustifiable  their  ver- 
dicts may  be?  I  find  it  impossible  for  an 
instant  to  entertain  the  affirmative  of  this  prop- 
osition. If  a  circuit  judge  commits  error  or 
does  a  legal  wrong,  there  ia  a  higher  court  to 
set  the  matter  right,  but  when  a  petit  jury 
goes  wrong  by  freeing  a  criminal  agaiust  all 
the  evidence  and  the  law  there  is  no  remedy 
save  by  an  indignant  public  opinion,  such  as 
may  tend  to  prevent  a  repetition  of  such  ver- 
dict. 

I  want  it  distinctiy  understood  at  this  point 
that  neither  directiy  nor  by  insinuation  do  I 
mean  to  apply  the  word  ^'criminal"  to  either 
of  the  young  men  who  were  tried  in  the  mag- 
istrate's court,  nor  do  I  intend  any  language 
used  above  in  reference  to  verdicts  of  jurors 
generally  to  be  applied  to  the  verdict  rendered 
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by  the  jury  in  the  mafl^istrate's  case  aboTe  re- 
ferred to.  Young  Jjouis  Oliveros  I  have  known 
practically  all  of  his  life  and  I  hold  him  in  the 
highest  regard.  Terwilliger  I  have  known  for 
oidy  a  short  time,  but  have  never  heard  aught 
against  his  diaracter.  Fair  and  just  criti- 
cism of  a  Juror^s  work  in  the  discharge  of  his 
duty  is  in  the  interest  of  the  administration 
of  justice  and  a  sound  public  policy,  and  when 
such  criticism  is  fair  and  just,  then  there  is  no 
defamation. 

As  is  said  in  Bearce  v.  Bass,  88  Me.  521,  34 
Atl.  411,  51  Am.  St  Rep.  446,  quoted  in  the 
dissenting  opinion  of  Mr.  Justice  Watts  in  the 
case  of  Black  v.  State  Company:  "So  long 
*  *  *  as  the  criticism  is  confined  to  a 
man's  work,  and  does  not  attack  the  moral 
character  or  professional  integrity  of  the  indi- 
vidual, and  is  fair  and  reasonable,  there  is  no 
lib€d  because  there  is  no  defamation  of  the 
man  himself.  But,  when  the  comments  or 
criticism  of  a  man's  work  becomes  an  attack 
on  his  private  or  business  character,  then  the 
element  of  malice  comes  in  and  stamps  the 
language  as  libelous." 

[6]  It  may  be  true,  as  stated  in  Black  v. 
State  Co.,  supra,  93  S.  C.  at  page  475,  77  S. 
E.  at  page  64  (Ann.  Cas.  1914C,  989)  that 
''the  question  when  criticism  and  statements 
cease  to  be  fair  and  honest,  and  become  libel- 
ous is  usually  for  the  jury  and  can  rarely  be 
decided  on  demurrer,"  but  in  the  instant  cases 
I  do  not  think  this  can  apply,  and  if  this  be 
the  law  with  reference  to  criticism  of  the  ver- 
dicts of  jurors,  then  it  is  dangerous  indeed  to 
make  any  criticism  whatsoever  upon  a  juror's 
work,  where  the  speaker  or  writer  does  not 
approve  of  it,  because,  no  matter  how  honest 
or  lacking  in  malice  such  criticism  or  com- 
ment may  be,  any  one  making  any  such  com- 
ments will  be  liable  to  an  action  for  slander  or 
libel,  and  be  put  to  the  expense  and  trouble  of 
defending  such  action  before  a  Jury. 

[7]  We  should  not  forget,  too,  as  is  set  out 
in  Mayrant  v.  Richardson,  1  Nott  &  McO.  347, 
9  Am.  Dec.  707.  'That  freedom  of  speech  is 
the  necessary  attribute  of  every  free  govern- 
ment." 

In  the  dissenting  opinion  of  Mr.  Justice 
Watts  in  Black  v.  State  Company,  supra,  we 
find  the  following  taken  from  MacDonald  ▼. 
Sun  Printing  &  Publishing  Association,  45 
Misc.  Rep.  441,  92  N.  Y.  Supp.  37,  and  I  think 
this  language,  which  was  applied  to  public  ofii- 
cere,  also  applies  with  equal  force  to  jurors: 
"The  people  are  not  obliged  to  speak  of  the 
conduct  of  their  officials  in  whispers  or  in 
bated  breath  in  a  free  government,  but  only  in 
despotism.  On  the  contrary,  they  have  a  right 
to  speak  out  in  open  discussion  and  criticism 
thereof,  the  only  test  being  that  they  make 
no  false  statement.  And  this  is  the  great  safe- 
guard of  free  government  and  of  pure  govern- 
ment. This  is  fundamental  among  us;"  and 
again,  "while  an  officer's  public  acts  may  be 
criticized,  the  publication  must  not  contain  a 
charge  against  his  person  or  moral  character." 

And  again  in  Mayrant  v.  Richardson,  supra, 
we  find  the  following  as  to  freedom  of  speech: 
"That  among  those  principles  deemed  sacred 
in  America;  among  those  sacred  rights  consid- 
ered as  forming  the  bulwark  of  their  liberty, 
which  the  government  contemplates  with  aw- 
ful reverence,  and  would  approach  with  the 
most  cautious  circumspection,  there  is  no  one 


of  which  the  importance  Is  more  deeply  im- 
pressed  on  the  public  mind." 

Again,  5  A.  L.  R.  page  1852:  "The  foun- 
dation for  an  action  of  libel  must  be  that  the 
words  are  defamatory  or  bear  a  defamatory 
meaning." 

In  Hubbard  v.  Furman  University,  supra,  the 
court  says:  ''If  the  publication  is  not  libel- 
ous per  se,  bad  motive  or  malicious  purpose 
to  injure  the  plaintiff  is  not  enough  without  an 
allegation  that  it  effected  the  evil  purpose  by 
conveying  to  those  to  whom  it  was  sent,  a 
charge  injuriously  affecting  the  character  or 
business  of  the  plaintiff." 

It  is  true,  indeed,  as  stated  by  counsel  for 
the  plaintiffs  on  the  argument:  "That  a  dti- 
sen  is  as  much  entitled  to  the  protection  of 
the  court  for  his  good  name  as  for  his  prop- 
erty." 

If  any  difference  should  be  made,  it  ought  to 
be  made  in  favor  of  the  former;  but,  while 
the  courts  should  be  prompt  in  protecting  the 
dtisen's  good  name,  they  should  be  careful^ 
also,  before  proceeding,  to  be  sure  that  the 
complaint  in  an  action  of  this  kind  does  not 
set  out  that  an  attack  has  been  made  upon  the 
reputation  of  such  citizen. 

The  publicati^  in  question  is  as  follows: 
"To  the  Citizens  of  Aiken  City  and  County: 

"As  is  well  known,  some  of  the  citizens  of 
the  dty  have  been  earnestly  striving  for  » 
better  observance  of  Sunday,  an  effort  being 
made  to  have  the  laws  of  the  city  conform 
rather  than  conflict  with  the  laws  of  the  state. 

"To  this  end  a  committee  from  the  various 
churches  of  Aiken  appeared  before  council, 
which  not  only  refused  this  petition,  but  pass- 
ed an  ordinance  which  only  required  closing 
for  two  hours  on  Sunday  (10:30  a.  m.  to 
12:30).  So  that  the  dty  was  more  wide  open 
on  this  day  than  in  the  past. 

"Consequently,  the  only  course  open  was  an 
appeal  to  state  law.  The  law  was  published 
in  the  dty  and  county  papers.  As  a  result, 
all  places  of  business  were  dosed  for  two  suc- 
ceeding Sundays,  and  then,  in  open  defiance  of 
the  state  law,  one  or  two  opened  up,  and  con- 
tinued so  to  do.  After  due  warning  had  been 
given,  and  disregarded,  warrants  were  issued 
for  one  of  the  firms  violating  the  law,  and  the 
case  was  heard  before  Magistrate  Raborn*s 
court. 

"We  herewith  present  the  full  stenographic 
report  of  that  trial  in  order  that  all  the  peo- 
ple may  know  the  facts.  The  defendants  ad- 
mitted the  violation  of  the  law,  every  witness 
testified  to  the  fact  of  its  violation,  and  yet  in 
face  of  all  the  law  and  all  the  evidence  the 
jury  brought  in  a  verdict  of  *Not  guilty.* 

"The  defendants  pleaded  that  they  gave  the 
profits  to  the  Red  Cross  and  exhibited  receipts 
as  proof. 

'*The  committee  knows  fuU  well  that  the  Red 
Cross,  wMch  the  people  love  and  to  which  they 
gladly  contribute  with  splendid  generosity, 
does  not  knowingly  accept  tainted  money  or 
money  made  in  their  name  by  violators  of  the 
laws,  and  we  believe  that  all  money  so  recdved 
will  be  returned,  if  it  has  not  already  been 
returned. 

"The  defendants  made  a  strong  plea  of  the 
fact  that  they  kept  dosed  for  two  hours,  10:30 
to  12:30,  as  provided  by  city  law;  but  this  is 
wholly  foreign  to  the  issue,  as  the  question 
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was  state  law,  and  this  absolutely  forbids 
business  houses  opening  on  Sunday,  drug 
«tores  excepted,  and  that  only  for  sale  of 
medicine  to  relieve  sick  and  suffering  human- 
ity. 

"In  conclusion    ♦     ♦     ♦ 

"In  view  of  the  law  and  dear,  undisputed 
-evidence,  and  the  admissions  of  the  defendants 
that  they  had  violated  it,  does  it  not  seem 
strange  that  this  jury  (of  which  this  plaintiff 
was  a  member)  should  bring  in  a  verdict 
against  all  the  law  and  all  the  evidence — a  ver- 
^lict  of  'Not  guUty?* 

"Let  the  people  of  our  city  and  county  read 
4he  record  of  this  trial,  form  themselves  into 
a.  jury,  and  render  a  verdict  in  accordance  with 
the  law  and  the  evidence.  [Signed]  G.  K. 
Henderson.  Dr.  H.  H.  Wyman,  Sr.  Rev.  O. 
M.  Abney.  Rev.  P.  J.  McLean.  Rev.  John 
E.  Henderson.  Rev.  John  Ridout.  G.  Gush- 
man.  J.  T.  Shuler.  W.  B.  Shuler.  B.  G. 
<;ushman.  I.  N.  Eubanks.  O.  L.  Holley.  D. 
M.  George.  E.  L.  Shealey.  J.  B.  Seigler.  J. 
Milton  Allen.     G.  B.  Owens.    B.  G.  Barrett" 

Applying  the  foregoing  principles  to  the  cas- 
es of  the  three  jurors,  a  bare  inspection  of 
4:he  complaint  is  sufficient  to  show  that  the 
publication  is  not  libelous  per  se.  There  is 
jio  "charge  injuriously  affecting  the  character 
or  business  of  the  plaintiff." 

The  said  report  of  the  proceedings  purports 
to  be  fun  and  complete,  and  neither  in  the 
argument  nor  elsewhere  was  it  charged  by  the 
plaintiff  that  such  report  is  unfair,  garbled, 
added  to,  or  taken  from.  The  expressed  pur- 
pose of  such  publication  was  that  "all  the 
people  may  know  the  facts."  The  complaints 
show  that  defendant,  along  with  17  other  cit- 
izens of  the  city  of  Aiken,  signed  the  publica- 
tion. A  fair  and  reasonable  construction  of 
«uch  publication  reveals  the  fact  that  the  sign- 
ers thought  that  the  defendants  In  the  said  trial 
should  hav«  been  convicted.  But  nowhere  do 
they  say  that  any  member  of  the  jury  returned 
a  ^shonest  verdict,  or  that  any  moral  turpi- 
tude of  any  sort  prompted  their  action. 

It  is  true  that  the  plaintiffs  have  seen  fit  to 
x^onstrue  said  publication  as  charging  them 
with  almost  every  manner  and  form  of  moral 
•obliquity  described  in  five  subsections  of  par- 
agraph 9  of  the  complaint  by  a  battery  of  ad- 
verbs, but  these  are  only  the  inferences  of  the 
pleader,  and  they  are  not  such  inferences  as 
Are  fairly  and  reasonably  deducible  from  the 
language  used.  Neither  do  the  pleadings  set 
out  any  facts  outside  of  the  publication  which 
would  make  the  same  libelous.  The  Gode  does 
not  in  the  latter  case  relieve  the  pleader  from 
setting  out  the  facts  which  he  relies  upon  to 
make  a  cause  of  libel  when  there  is  no  libel 
per  se.  Hubbard  v.  Furman  University,  su- 
pra, 76  S.  C.  512,  57  S.  B.  478. 

There  is  therefore  no  cause  of  libel  or  slan- 
'der,  either  per  se  or  per  quod,  set  out  in  the 
complaints,  and  the  demurrers  in  each  of 
these  cases  are  sustained,  and  the  complaints 
dismissed;   and  it  is  so  ordered. 

The  plaintiffs,  Louis  D.  Oliveros  and  William 
TerwilUger,  each  sued  on  two  causes  of  action. 
In  their  first  cause  of  action  they  say  that  each 
of  them  were  branded  as  an  outlaw  by  defend- 
ant publishing  in  a  newspaper  the  account  of 
the  trial  in  the  magistrate's  court,  or  at  least 
ji  part  of  it  set  out  in  the  complaint,  and  that 


said  statement  of  defendant  published  was  giv- 
en while  a  witness  in  said  trial. 

[8]  It  will  be  observed  from  an  examination 
of  the  complaint  tiiat  this  suit  is  not  based 
upon  defendant's  statement  on  the  street,  but 
upon  the  statement  made  while  a  witness,  and 
the  subsequent  publication  of  such  evidence 
in  a  newspaper  published  in  the  city  of  Aiken. 

The  suit  of  L.  M.  G.  Oliveros  has  for  its 
basis  the  same  statement  charged  against  the 
defendant,  and  made  at  the  same  time,  so  that 
the  first  cause  of  action  in  the  Louis  D. 
Oliveros  and  William  TerwiUiger  cases  and  the 
one  and  only  cause  of  action  in  the  L.  M.  G. 
Oliveros  case  will  be  considered  and  determin- 
ed together. 

The  publication  complained  of,  as  set  out  in 
the  complaint,  is  of  considerable  length  and 
need  not  be  set  out  here.  It  purports  to  be  a 
stenographic  report  of  the  evidence  taken  at 
the  trial  heretofore  mentioned.  Nowhere  has 
it  been  charged,  either  in  the  argument  or  iu 
the  complaint,  that  so  much  of  it  as  is  set  out 
in  said  complaint  is  unfair,  garbled,  added  to, 
or  taken  from.  It  must  be  assumed,  therefore, 
that  as  it  appears  in  the  complaint  the  said 
publication  referred  to,  so  far  as  it  goes,  is  an 
accurate  account  of  what  took  place  in  the 
magistrate's  court. 

The  portion  of  the  proceedings  referred  to 
above  disclose  the  fact  that  defendant,  upon 
the  insistent  cross-examination  of  counsel,  did 
make  the  statement  referred  to.  The  plain- 
tiffs deny  such  statements  as  false,  and  a  will- 
ful, malicious,  wanton,  etc.,  defamation  of  plain- 
tiffs. Webster's  New  International  Dictionary 
defines  outlaw  to  mean:  "A  person  excluded 
from  the  benefits  of  the  law  or  deprived  of  its 
protection."  Standing  alone  and  unexplained, 
such  charge  might  be  a  libel  per  se,  but  no 
reasonable  person,  it  seems  to  me,  can  read 
the  account  of  the  trial  as  set  out  in  the  evi- 
dence, made  a  part  of  the  complaint,  and  say 
tuat  defendant  meant  any  more  than  to  charge 
that  plaintiffs  were  violating  the  law  by  open- 
ing their  place  of  business  and  selling  goods  on 
Sunday. 

[9,  101  I  do  not  deem  it  necessary  to  quote 
authority  for  the  proposition  that  what  was 
said  by  defendant  as  a  witness,  and  on  a  cross- 
examination  by  the  counsel  for  the  then  de- 
fendants, was  privileged.  As  I  recall,  this  was 
admitted  by  counsel  for  the  plaintiffs,  and  it 
only  remains  to  discuss  the  point  as  to  whether 
a  later  publication  of  the  testimony  taken  at 
the  trial  was  also  privileged.  There  is  a  great 
deal  of  authority  on  this  subject.  It  seems  to 
be  settled  beyond  question  tnat  a  private  in- 
dividual has  the  same  right  as  a  newspaper  to 
publish  the  proceedings  of  courts— no  more  and 
no  less.  All  the  authorities  seem  to  agree,  also, 
that  either  an  individual  or  a  newspaper  has 
the  right,  with  some  exceptions,  to  publish  the 
proceedings  of  our  courts  of  justice.  "The 
reason  for  this  rule  is  that  the  public  have  a 
right  to  know  what  takes  place  in  a  court  of 
justice,  and  unless  the  proceedings  are  of  an 
immoral,  blasphemous  or  indecedent  character, 
or  accompanied  with  defamatory  comments,  the 
publication  is  privileged."  Judge  Freeman  in 
Holmes  v.  Glisby,  104  Am.  St.  Rep.  180,  131. 
The  authorities  all  agree,  however,  that  if  such 
report  is  published  it  must  be  accurate,  fair, 
and  impartial,  not  garbled,  added  to,  or  taken 
from.     No  one  has  a  right  to  take  advantage 
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•f  the  privilege,  aBowed  to  make  comments  in- 
jurious to  the  repotation  or  business  of  an- 
other. Some  authorities  seem  to  bold,  also, 
that  even  if  the  report  be  accurately  published, 
the  publisher  is  liable  if  it  be  done  with  an  in- 
tent to  maliciously  injure  another.  If  the  last- 
mentioned  rule  be  followed  strictly,  then  it 
seems  to  me  that  the  plaintiff  should  be  re- 
quired to  allege  more  than  the  bare  statement 
that  the  publication  was  made  with  a  malicious 
iiftent  to  injure,  but  should  set  out,  also,  the 
facta  upon  which  such  charge  is  based.  Other- 
wise no  newspaper  or  priyate  individual  would 
be  safe  in  publishing  a  report  of  the  proceed- 
ings of  a  court,  no  matter  how  fair,  accurate, 
or  impartial  such  report  might  be,  without 
subjecting  himself  to  an  action  for  libel. 

To  repeat  what  was  said  above  from  Hubbard 
V.  Furman  University,  supra:  "If  the  publica- 
tion is  not  libelous  per  se,  bad  motive  or  mali- 
cious purpose  to  injure  the  plaintiff  is  not 
enough  without  an  allegation  that  it  affected 
the  evil  purpose  by  conveying  to  Uiose  to  whom 
jt  was  sent  a  charge  injuriously  affecting  the 
character  or  business  of  the  plaintiff." 

In  R.  C.  Ij.  vol.  17,  p.  829,  the  law  is  stated 
to  be:  **The  question  whether  or  not  a  com* 
munication  is  privileged  is  primarily  a  question 
of  law  for  the  court,  where  the  facts  and  cir- 
cumstances surrounding  the  publication  are  not 
disputed  by  the  parties." 

For  the  purpose  of  the  demurrers,  the  facta 
and  drcumstances  set  out  in  the  complaint  are 
admitted  by  the  defendant.  It  is  therefore  for 
the  court  in  the  instant  cases  to  determine 
whether  or  not  such  matters  and  facts  consti- 
tute any  basis  for  the  action  brought  by  tha 
plaintiffs. 

[11,12]  Applying  the  foregoing  principle  to 
the  cases  before  us,  the  only  fact  set  out  to 
sustain  the  charge  of  malice  is  that  the  publi- 
cation in  the  newspaper  was  over  the  protest 
of  the  plaintiffs,  Louis  D.  Oliveros  and  William 
Terwilliger.  I  have  found  no  authority  which 
holds  that  if  a  person  has  a  right  to  publish 
the  proceedings  of  a  court  that  an  objection  to 
sndi  publication  by  some  one  interested  will 
be  sufficient  to  fix  a  charge  of  malicious  libel 
on  the  publisher.  Prima  facie,  such  publica- 
tion is  not  libelous,  and  there  is  no  presumption 
of  malice  therefrom. 

Again,  what  is  there  In  the  publication  'in- 
juriously affecting  the  character  or  business  of 
the  plaintiff?  "  la  it  not  so  plain  that  he  who 
runs  may  read  that  defendant,  in  speaking  of 
plaintiffs  on  cross-examination  as  ^'outlaws," 
only  meant  to  convey  the  idea  that  plaintiffs 
were  selling  goods  on  Sunday  in  violation  of  the 
state  laws,  and  no  more? 

See  Shecut  v.  McDonald,  8  Brev.  38,  6  Am. 
Dec.  536.  And  was  this  not  said  while  de- 
fendant was  a  witness,  and  on  insistent  cross- 
examination  by  the  same  attorney  who  is  now 
the  attorney  for  the  plaintiffs  in  these  cases, 
and  who  was  then  the  attorney  for  the  defend- 
ants, Louis  D.  Oliveros  and  William  Terwilliger, 
in  the  magistrate's  court? 

The  latter  in  their  second  cause  of  action 
admit  selling  ice  cream  and  cigars  on  Sunday, 
and  can  they  now  be  permitted  to  come  into 
court  and  claim  that  their  business  is  being 
injured  because  the  plaintiff  (?)  published  in 
the  newspaper  that  they  were  doing  this? 
Even  though  the  publication  be  not  privileged, 
can  it  be  fairly  and  reasonably  inferred  from 


the  language  used  that  either  of  these  two 
young  men  are  guilty  of  any  moral  obliquity? 
However,  from  a  somewhat  extended  examina- 
tion of  the  authorities  dealing  with  the  subject. 
(  am  forced  to  conclude  that  the  publication  is 
privileged,  and  that  therefore  the  complaints 
of  Louis  D.  Oliveros  and  William  Terwilliger 
in  their  first  cause  of  action,  and  the  complaint 
of  li.  M.  C.  OHveros,  do  not  state  any  cause 
of  action  against  the  defendant,  and  the  de- 
murrers interposed  in  each  of  said  cases  should 
be  sustained;   and  it  is  so  ordered. 

[13]  The  second  cause  of  action  in  the  Louis 
D.  Oliveros  and  William  Terwilliger  cases  al- 
lege that  plaintiffs  have  been  damaged  in  their 
business  and  reputation  by  a  statement  in  the 
same  publication  in  the  following  language: 

"To  the  Citizens  of  Aiken  City  and  County: 

"As  is  well  known,  some  of  the  dtiaens  of 
the  dty  have  been  earnestly  striving  for  a  bet- 
ter observance  of  Sunday,  an  effort  being  made 
to  have  the  laws  of  the  dty  conform  rather 
than  conflict  with  the  laws  of  the  state. 

"To  thia  end  a  committee  from  the  various 
churches  of  Aiken  appeared  before  coundl. 
which  not  only  refused  this  petition,  bat  passed 
an  ordinance  which  only  required  closing  for 
two  hours  on  Sunday  (10:30  a.  m.  to  12:30). 
So  that  the  dty  was  more  wide  open  on  this 
day  than  in  the  past. 

"Consequently  the  only  course  open  was  an 
appeal  to  state  law.  The  law  was  published 
in  the  dty  and  county  papers.  As  a  result,  all 
places  of  business  were  dosed  for  two  succeed- 
ing Sundays,  and  then,  hi  open  defiance  of  the 
state  law,  one  or  two  opened  up,  and  con- 
tinued 80  to  do.  After  due  warning  had  been 
given,  and  disregarded,  warrants  were  issued 
for  one  of  the  firms  violating  the  law,  and  the 
case  was  heard  before  Magistrate  Rabom'a 
court 

"We  herewith  present  the  foil  stenographic 
report  of  that  trial  in  order  that  aU  the  people 
may  know  the  facts.  The  defendants  admitted 
the  violation  of  the  law,  every  witness  testified 
to  the  fact  of  its  violation,  and  yet  in  face  of 
all  the  law  and  all  the  evidence  the  jury  brought 
in  a  verdict  of  'Not  guilty.' 

"The  defendants  pleaded  that  they  gave  the 
profits  to  the  Red  Cross  and  exhibited  receipts 
as  proof. 

"The  committee  knows  full  well  that  the  Red 
Cross,  which  the  people  love  and  to  which  they 
gladly  contribute  with  splendid  generosity,  does 
not  knowingly  accept  tainted  money  or  money 
made  in  their  name  by  violators  of  the  laws, 
and  we  believe  that  all  money  so  received  will 
be  returned,  if  it  has  not  already  been  returned. 

**Tne  defendants  made  a  strong  plea  of  the 
fact  that  they  kept  dosed  for  two  hours,  10:30 
to  12:30,  as  provided  by  city  law;  but  this  is 
wholly  foreign  to  the  issue,  as  the  question 
was  state  law,  and  this  absolutely  forbids  busi- 
ness houses  opening  on  Sunday,  drug  store*? 
excepted,  and  that  only  for  sale  of  medicine  to 
relieve  sick  and  suffering  humanity. 

"In  condusion    ♦    ♦    • 

"In  view  of  the  law  and  dear,  undisputed 
evidence,  and  the  admissions  of  the  defendants 
that  they  had  violated  it,  does  it  not  seem 
strange  that  this  jury  (of  which  this  plaintiff 
was  a  member)  should  bring  in  a  verdict  against 
all  the  law  and  all  the  evidence~-a  verdict  of 
'Not  gmlty? ' 
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TiCt  the  people  of  our  dty  and  county  read 
the  record  of  this  trial,  form  themselvee  into  a 
Jury,  and  render  a  verdict  in  accordance  with 
the  law  and  the  eyidence.  [Signed]  G.  EL  Hen- 
derson. Dr.  H.  H.  Wyman,  Sr.  Rev.  O.  M. 
Abney.  Rev.  P.  J.  McLean.  Rev.  John  E. 
Henderson.  Rev.  John  Ridout.  O.  Cnahman. 
J.  T.  Shnler.  W.  B.  Shuler.  B.  C.  Cnshman. 
I.  N.  Enbanks.  O.  L.  Holley.  D.  M.  George. 
E.  L.  Shealey.  J.  E.  Seigler.  J.  HHlton  AUen. 
G.  B.  Owens.    E.  0.  Barrett** 

A  casual  examination  of  said  publication  dis- 
doses  the  fact  that  the  words  "does  not  know* 
Ingly  accept  tainted  money"  is  not  intended  by 
the  signers  of  the  article  to  charge  the  plain- 
tiffs, Louis  D.  Oliveros  and  William  Terwilliger, 
as  being  engaged  in  any  "corrupt,  reprehen- 
sible, or  illegal  avocation,  or  contrary  to  mor- 
atity,"  but  such  words,  when  taken  together 
with  the  part  of  the  article  set  out  in  the  com- 
plaint, evidently  and  plainly  meant  that  the 
money  contributed  by  said  plaintiffs  to  the  Red 
Cross  was  earned  by  said  plaintiffs  in  doing 
something  that  was  contrary  to  law. 

In  the  third  paragraph  of  the  complaints  the 
plaintiffs  allege  that  each  of  them  engaged  in 
the  operation  of  an  Ice  cream  parlor  and  dgar 
business. 

[14]  In  the  fourth  paragraph  of  said  com- 
plaint they  allege  that  during  the  months  of 
January  and  February,  1920,  they  did  keep 
open  and  operate  their  said  place  of  business 
on  each  Sunday  in  each  of  said  months,  and 
contributed  the  proceeds  of  such  sales  to  the 
American  Red  (>oss  Assodation  and  the  Odd 
Fellows*  Orphanage  at  Greenville,  S.  G.  The 
said  plaintiffs,  therefore,  while  denying  that 
the  said  moneys  contributed  to  the  Red  Cross 
and  orphanage  was  made  or  earned  contrary  to 
law,  in  said  paragraph  4  admit  this  to  be  so. 
It  is  dear  that,  no  matter  what  may  have  been 
done  with  the  profits,  such  sales  on  Sunday 
were  plain  violations  of  sections  698  and  699  of 
the  Criminal  Code  of  this  state. 

I  presume  tiiat  the  said  plaintiffs  construed 
the  exceptions  in  section  696  to  permit  them 
to  sell  on  Sunday  if  the  proceeds  of  such  sales 
were  devoted  to  charitable  purposes,  but,  if  so, 
they  were  in  error. 

The  section  plainly  prohibits  the  exerdse  of 
any  work  or  business  of  a  person's  ordinary 
calling  on  Sunday  except  works  of  necessity 
or  charity,  and  from  a  legal  standpoint  the 
sales  of  ice  cream  or  dgars  are  neither  a  work 
of  necessity  nor  charity. 

I  desire  to  be  distinctly  understood,  however, 
that  I  do  not  intend  in  any  degree  to  cast  any 
reflections  on  either  of  the  young  men  referred 
to.  The  laws  which  they  were  charged  with 
-violating,  and  which  in  their  complaints  they 
admit,  have  in  many  parts  of  the  state  been 
honored  more  in  the  breach  than  in  the  ob- 
servance, with  the  tadt  consent  and  approval 
of  the  public. 

Now,  this  has  been  the  case  until  quite  re- 
cently in  the  dty  of  Aiken.  It  was  not  wrong 
in  itself,  but  wrong  because  the  law  prohibited 
it.  There  are  few  smokers  who  would  hesitate 
to  purchase  cigars  or  dgarettes  on  Sunday  if 
they  happened  to  need  them  and  had  the  op- 
portunity to  do  so. 

From  the  foregoing  facts  of  the  case  and  the 
law  applicable  thereto,  I  cannot  escape  the  con- 
elusion  that  the  said  complaints  in  their  seccmd 


cause  of  action  state  no  cases  against  the  de- 
fendant. 

The  demurrers  in  each  of  said  second  causes 
of  action  must  be  sustained;  and  it  is  so  or- 
dered. 

In  addition  to  the  authorities  dted  above  see 
also:  McGregor  v.  State  Co.,  114  S.  C.  48,  lOa 
S.  B.  84,  Starkie  on  Slander  and  Libel  (Amer. 
Ed.);  Smith  v.  Bradstreet  Co.,  63  S.  C.  625, 
41  S.  E.  763:  Kee  et  al.  v.  Armstrong,  Bird  & 
Co.,  76  Okl.  84,  182  Pac.  494,  6  A.  L.  R.  1349; 
LawBon's  Rights  and  Remedies. 

John  Ekiwin  Stansfleld,  of  Aiken,  and  Geo. 
B.  Trinmerman,  of  Lexington,  for  appellants. 
Hendersona,  of  Aiken,  for  respondent 

WATTS,  J.  For  the  reasons  assigned  by 
his  honor.  Judge  Rice,  in  drcuit  decree,  it 
is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  drcult  court  be  affirmed. 

GARY,  C.  J.,  and  FRASER,  and  COTH- 
RAN,  JJ.,  concur. 


(116  S.  C.  64) 

Ex  parte  LUMMUS  COTTON  GIN  CO. 
SAVANNAH  GUANO  CO.  V.  SANDERS  it  al. 

(No.  10610.) 

(Supreme  Court  of  South  Carolina.   April  VU 

1921.) 

1.  Appeal  and  error  ^=9704(2)— FIndIno  that 
creditor  had  no  notioe  of  homestead  prooeed- 
Ing  not  disturbed  when  record  on  whioh  ex* 
ooption  tried  not  before  the  court. 

Where  a  Judgment  creditor's  exception  to 
proceedings  to  let  oif  the  judgment  debtor's 
homestead  was  tried  on  the  record,  and  it  is 
not  before  the  Supreme  Court,  the  finding  that 
such  judgment  creditor  had  no  notice  of  the 
proceeding  cannot  be  disturbed. 

2.  Homestead  ^=9 1 99— Proceedings  to  set  off 
not  binding  on  iudgment  creditor  without 
notice. 

A  proceeding  to  set  off  an  execution  debt- 
or's homestead  is  not  binding  on  a  judgment 
creditor  who  had  no  notice  of  the  proceeding. 

3.  Homestead  ^=::»202— When  excess  over  ex- 
emption not  paid  within  60  days,  proceedings 
still  open,  and  Iudgment  creditor  entitled  to 
require  reassessment. 

Under  Civ.  Ode  1912,  S  3713,  relative  to 
setting  off  an  execution  debtor's  homestead 
when  property  is  worth  more  than  $1,000  and 
cannot  be  divided  without  injury,  where  the 
excess  over  $1,000  was  not  paid  within  60  days 
as  required  by  that  section,  but  with  the  per- 
mission of  the  execution  creditor  was  paid  from 
time  to  time  until  paid  in  full,  the  assignment 
of  the  homestead  was  not  complete,  and  it  was 
not  too  late  for  another  judgment  creditor  to 
object  and  require  a  reassessment. 

Cothran,  J.,  dissenting. 

Appeal  from  Comnton  Pleas  CSircuit  Court 
of  Allendale  County ;  I.  W.  Bownuin,  Judge. 


4=9For  other  cases  see  same  topic  and  KBT-NTJMBBR  in  all  Key-Nutnbered  Digests  and  Indezee 
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-  Action  by  the  Savannah  Guano  Cami>any 
against  T.  O.  Sanders  and  Annie  D.  Sanders. 
Judgment  for  plaintiff.  B*rom  an  order  sus- 
taining tlie  eizceptions  of  the  I/ummus  Cot- 
ton Gin  Oompany  to  proceedings  to  set  (^ 
defendants'  homestead,  defendants  appeaL 
AfRrxned, 

R.  P.  Searson,  of  Allendale,  for  appellants. 
H.  L.  O'Bannon,  of  Barnwell,  for  respond- 
ent. 

FRASER,  jr.  The  Savannah  Guano  Com- 
pany on  4th  January,  1916,  obtained  a  judg- 
ment against  the  appellants  herein  for  $1,- 
554.26  and  issued  execution  therefor.  The 
Lummus  Cotton  Gin  Company  obtained  judg- 
ment against  the  appellants  on  April  10, 1917, 
but  the  record  fails  to  show  that  they  issued 
execution  therefor  at  the  time.  In  July,  1917, 
the  sheriff  took  proceedings  to  set  off  the  ap- 
pellants' homstead.  In  November,  1917,  the 
appraisers  filed  their  return  with  the  sheriff, 
in  which  they  assessed  the  real  property  of 
appellants  at  $2,750.  The  sheriff  then  served 
the  required  notice  <m  appellants  to  pay  the 
surplus  of  $1,750  into  his  office  within  60 
days.  Further  time  was  given  the  defend- 
ants in  executicxi  by  the  Judgment  creditor, 
and  they  paid  it  along  from  time  to  time  un- 
til the  senior  judgment  was  paid  in  full  on 
NovenAer  18,  1919.  On  November  17,  1919, 
the  Lummus  Cotton  Gin  Company  filed  the 
homestead  proceedings  in  the  ofiSce  of  the 
clerk  of  the  court,  and  on  November  19, 
1919,  filed  excepti(Hi8  on  the  ground  that  it 
had  received  no  notice  of  the  homestead  pro- 
ceedings and  asked  a  trial  de  novo.  Other 
exceptions  and  some  affidavits  were  filed, 
but  were  subsequently  withdrawn;  so  this 
case  stands  upon  the  one  exception. 

[1]  The  case  was  tried  on  the  record  and 
his  honor.  Judge  Bowman,  who  had  the  rec- 
ord before  him,  found  as  a  matter  of  fact  that 
no  notice  had  been  given  the  Lummus  Cotton 
Gin  Company,  and,  as  the  record  is  not  be- 
fore us,  we  cannot  disturb  this  finding. 

[2]  There  being  no  notice  given  to  the  judg- 
ment creditor,  Lummus  Cotton  Gin  Company, 
they  are  not  bound  by  the  proceedings.  See 
Nixon  Grocery  Co.  v.  Spann,  108  S.  a  329, 
94  S.  E.  631. 

[3]  Besides  this,  the  appraisers  valued  the 
land  as  exceeding  the  homestead  by  $1,750. 
Of  this  due  notice  was  given  to  the  judgment 
debtor.  Section  3713  provides  that  the  ex- 
cess must  be  paid  within  00  days,  and  only 
when  the  excess  Is  paid  "within  the  time 
limited"  shall  the  sheriff  refrain  from  sell- 
ing; "that  if,  after  notice,  the  party  claim- 
ing the  homestead  pays,  or  causes  to  be  imld, 
the  surplus  over  one  thousand  ($1,000.00)  dol- 
lars, he  shall,  upon  recording  the  return  and 
receipt  of  the  sheriff  for  such  surplus,  in- 
dorsed on  said  return,  as  provided  in  preced- 
ing section  of  this  chapter,  hold  the  property 
so  appraised  and  set  off,  fteed  and  discharged 


from  all  debts,"  etc  It  is  thus  seen  that  the 
assignment  of  homestead  was  not  complete. 
The  matter  was  still  open,  and  the  respond- 
ent was  in  time  to  object  and  require  a  reas- 
sessment. 
The  order  appealed  from  Is  afllrmed. 

GARY,  C.  J.,  and  WATTS,  J.,  concur. 

COTHRAN,  J.  I  do  not  concur  in  the  af- 
firmance of  the  order  appealed  from  in  this 
case,  and  think  that  it  should  be  reversed. 

At  the  risk  of  unnecessary  repetiti(»,  in 
order  that  my  position  may  be  clearly  under- 
stood, I  will  restate  the  basic  facts  of  this 
controversy.  The  Savannah  Guano  Company 
obtained  a  judgment  against  the  defendants 
Sanders  on  January  4, 1916,  issued  execution, 
and  lodged  it  with  the  sheriff.  The  Lummus 
Cotton  Gin  Company  did  likewise,  their  judg- 
ment being  dated  April  10,  1917,  but  no  exe- 
cution was  Issued  thereupcm.  In  July,  1917, 
the  sheriff,  acting  under  section  3711,  voL  1, 
Code  of  Laws  1912,  Instituted  proceedings  to 
cause  a  homestead  in  certain  real  estate  be- 
longing to  the  defendants  to  be  set  off.  I  as- 
sume he  caused  the  appraisers  therefor  to  be 
appointed  as  directed  by  the  statute.  In  No- 
vember, 1917,  the  appraisers  made  and  filed 
with  the  sheriff  their  return,  valuing  the 
property  at  $2,750.  Tliereupon  the  sheriff 
served  upcm  the  defendants  the  notice  provid- 
ed for  in  section  3713  that,  unless  they  paid 
to  him  the  surplus  of  the  ai^xraised  value 
over  and  above  $1,000,  to  wit,  $1,750,  within 
60  days  thereafter,  the  premises  would  be 
sold  under  the  execution  in  his  hands.  By 
agreement  between  the  defendants  and  the 
Savannah  Guano  Company,  plaintiff  in  the 
execution,  indulgence  was  granted  to  the  de- 
fendants, who  from  time  to  time  made  pay- 
ments upon  the  execution  until  November  13, 
1919,  at  wliich  time  the  execution  was  paid 
In  full,  returned  to  the  derk  as  paid,  and  the 
judgment  marked  satisfied.  The  return  of 
the  appraisers,  though  lodged  with  the  sher- 
iff, had  not  at  this  last-named  date  been  filed 
by  him  with  the  clerk  of  court  for  record  as 
required  by  the  statute;  but  on  November  7, 
1919,  the  Lummus  Cotton  Gin  Company,  a 
week  prior  thereto,  procured  the  return  from 
the  sheriff's  office  and  ffied  It  with  the  clerk 
of  court,  and  on  November  19, 1919,  filed  with 
the  derk  exceptions  to  the  return.  The  no- 
tice in  which  the  exceptions  are  stated  re- 
quires special  attention.  It  states  that  the 
gin  company  was  a  judgment  creditor  of  the 
defendants  on  July  28,  1917,  wh^i  the  war- 
rant was  issued  to  the  appraisers  in  home- 
stead, and  particularizes  the  grounds  of  ex- 
ception to  be:  (1)  That  no  notice  was  given 
the  gin  company  of  the  hcmiestead  proceed- 
ings and  no  opportunity  was  offered  it  to  be 
heard  therein;  (2)  that  the  app^paisement 
was  far  below  the  value  of  the  property, 
whidi  was  at  least  $6,000.  The  notice  then 
concludes  with  a  prayer,  not  that  the  home- 
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stead  proceedings  be  "vacated  and  set  aside" 
(as  the  circuit  Judge  ordered),  but  "that  the 
question  of  the  value  of  said  land  be  tried 
de  novo,  upon  testimony  taken  In  open  court, 
under  the  provisions  of  secti<Hi  3711  of  the 
Civil  Code  of  this  state." 

The  matter  came  up  for  trial  before  Judge 
Bowman  at  Allendale  February  6,  1920,  in 
open  court.  The  gin  company  abandoned  the 
second  exception  above  stated,  and  withdrew 
certain  affidavits  which  had  been  served  up- 
on the  defendants,  I  assume  affidavits  sup- 
porting this  second  exception.  Counsel  agreed 
to  submit  the  matter  to  the  presiding  Judge 
upon  the  first  exception  and  the  record  of  the 
homestead  proceedings,  which  showed  no  no- 
tice to  the  gin  company  nor  any  opportunity 
afforded  it  to  be  heard  in  said  homestead  pro- 
ceedings. 

The  circuit  Judge  passed  an  order  vacating 
and  setting  aside  the  homestead  proceedings 
and  directed  the  sheriff  to  proceed  to  set  off 
the  homestead  according  to  law. 

I  think  that  the  notice  and  the  exceptions 
clearly  show  that  the  gin  company  had  no 
thought  of  contesting  the  validity  of  the 
homestead  proceedings.  It  did  propose,  in 
the  outset,  to  contest  the  return  so  far  as  the 
appraised  value  of  the  property  was  concern- 
ed, and  evidently  incorporated  the  matter 
stated  in  the  first  exception,  relating  to  want 
of  notice,  for  the  purpose  of  establishing  its 
rights  at  that  time  to  raise  the  real  issue  ten- 
dered, the  inadequate  valuation  of  the  prop- 
erty, which  it  set  up  in  the  second  exception. 
The  prayer  of  the  notice  is  conclusive  of  this 
fact.  In  this  position  the  gin  company  was 
quite  right,  for,  the  return  not  having  been 
filed  with  the  derk  "for  record,"  as  required 
by  the  statute,  the  time  within  which  a  credi- 
tor should  file  exceptions  thereto  had  not  be- 
gun to  run,  and  it  was  within  the  law  when 
it  filed  exceptions  within  30  days  from  the 
time  the  return  was  filed.  The  gin  company 
also  recognized  the  validity  of  the  return  by 
taking  it  out  of  the  sheriff's  office  and  filing 
it  with  the  clerk,  which  it  evidently  did  for 
the  purpose  of  filing  exceptions  thereto.  At 
the  hearing  the  gin  company  abandoned  the 
second  exception  and  withdrew  the  support- 
ing affidavits.  This  left  nothing  but  the  first 
exception,  which  contained  only  a  Justifica- 
tion at  that  time  in  filing  exceptions  to  the 
return. 

The  gin  company  cannot  come  into  court 
recognizing  the  validity  of  the  proceedings, 
raise  an  issue  which  would  be  in  order  only 
under  a  valid  proceeding,  abandon  that  issue, 
and  contend  that  the  entire  proceeding  is  in- 
valid and  should  be  vacated.  Some  considera- 
tion is  due  to  the  rights  of  the  other  party  to 
the  controversy.  The  orderly  conduct  of  a 
trial  forbids  that  one  should  be  haled  into 
court  to  meet  one  issue  and  be  confronted 
with  another,  essentially  different. 

But  assume  for  the  moment  that  the  gin 


company  had  the  right  to  raise  the  issue  that 
because  it  had  not  been  served  with  notice  of 
the  homestead  proceedings' prior  to  the  mak- 
ing and  lodement  of  the  appraisers'  return 
with  the  sheriff,  the  entire  proceedings  were 
null  and  void ;  I  do  not  think  that  its  posi- 
tion can  be  sustained. 

The  Code  (sections  3711-3720)  provides  for 
the  setting  off  of  homestead  under  two  con- 
ditions: (1)  Where  process  has  been  lodged 
with  the  sheriff;  and  (2)  where  no  process 
has  been  so  lodged. 

Where  process  has  been  lodged,  the  initia- 
tive is  on  the  part  of  the  sheriff.  He  is  re- 
quired, before  selling  the  debtor's  real  estate, 
to  cause  the  homestead  to  be  set  off  in  a  cer- 
tain, specified,  and .  detailed  manner.  He 
shall  cause  three  appraisers  to  be  appointed. 
They  shall  within  30  days  make  return  to 
him  of  their  action,  the  return  to  be  filed 
"for  record  in  the  office  of  the  clerk  of  court." 
Should  there  be  no  complaint  by  either  credi- 
tor or  debtor  \rithin  30  days  after  the  return 
shall  have  been  filed,  the  proceedings  shall 
be  finaL  Should  exceptions  be  so  filed,  "the 
name  shall  be  tried  de  novo,  upon  testimony 
taken  in  open  court";  the  court  being  author- 
ized for  good  cause  shown  to  order  a  reap- 
praisement  and  reassignment  of  the  home- 
stead by  other  appraisers  appointed  by  the 
court 

Where  process  has  not  been  lodged,  the 
initiative  is  on  the  part  of  the  homesteadee. 
He  is  required  to  file  a  petition  to  the  master 
(or  clerk  of  court,  if  there  be  no  master),  who 
shall,  after  giving  the  public  notice  required, 
appoint  three  appraisers.  They  shall  make 
return  to  such  officer.  The  provisions  relat- 
ing to  exceptions  and  the  effect  of  not  except- 
ing are  practically  the  same  as  in  cases 
where  process  has  been  lodged. 

There  is  nothing  In  the  record  showing 
that  the  gin  company  took  the  position  before 
the  circuit  Judge  that  the  homestead  pro- 
ceedings were  absolutely  void  for  lac^  of  no- 
tice to  it  prior  to  the  return,  but,  as  the 
circuit  Judge  so  holds  In  his  order,  and  the 
respondent's  attorney  endeavors  in  his  print- 
ed argument  to  sustain  that  position,  I  pro- 
pose to  consider  it 

As  this  court  holds  in  the  case  of  In  re 
WyUe,  63  S.  C.  214,  at  page  217,  41  S.  E.  320, 
the  sections  providing  for  a  homestead  under 
the  conditions  to  which  I  have  referred  (where 
process  has  been  lodged  and  where  it  has  not) 
are  statutes  in  pari  materia  and  may  be  paral- 
leled in  the  interpretation  of  either  upon  a 
contested  point  For  this  reason  I  have 
briefiy  abstracted  the  provisions  of  both,  as 
above,  in  the  consideration  of  the  matter  now 
under  discussion,  the  necessity  of  notice  to 
creditors  generally  of  the  homestead  pro- 
ceedings prior  to  the  return  of  the  appraisers. 

In  homestead  proceedings  where  process 
has  been  lodged,  which  for  brevity  I  shall 
refer  to  as  involuntary  proceedings,  there  la 
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no  ezpren  requirement  that  any  creditor 
shall  be  so  notified,  though  there  is  an  im- 
plied requirement  that  the  creditor  in  the 
process  which  has  been  lodged,  with  the 
sherifl!  shall  be,  in  the  provision  that  one  of 
the  appraisers  shall  be  named  by  such  credi- 
tor, which  of  course  could  not  be  done  until 
he  shall  have  been  notified  of  the  sheriff's 
proposed  action. 

In  the  other  class,  where  process  has  not 
been  lodged,  which  I  shall  refer  to  as  volun- 
tary proceedings,  there  is  no  requirement, 
express  or  implied,  that  any  creditor  shall 
be  personally  served  with  such  notice;  the 
provision  for  **publlc  notice  by  advertisement" 
evidently  being  a  sufiicient  substituted  notice 
Co  all  creditors. 

I  am  aware  of  the  fact  that  this  court,  in 
the  case  of  Nixon  v.  Spann,  108  S.  O.  329, 
3«S3,  04  S.  E.  531,  has  given  expression  to 
views  upon  this  point  not  in  accord  with  my 
construction  of  the  statute.  I  think  that 
that  decision  Imposes  conditions  which  the 
statute  does  not  warrant  and  which  are  un- 
reasonable and  entirely  unnecessary.  In  that 
case  the  return  of  appraisers  was  filed  on 
Febrnary  11,  1915.  No  exceptions  were  filed 
by  any  creditor  within  the  80  days  fixed  by 
the  statute.  The  return  was  recorded  on 
March  15, 1015.  No  exceptions  to  the  return 
were  ever  filed.  That  the  complaining  credi- 
tor had  notice  of  the  homestead  proceedings, 
or  at  least  of  the  return,  is  shown  by  the 
fact  that  on  February  12,  1015,  the  day 
after  the  return  was  filed,  he  brought  an 
action  In  the  court  of  common  pleas,  among 
other  things,  to  set  aside  the  assignment  of 
homestead  on  the  grounds  that  the  allowance 
was  excessive  and  that  it  had  been  set  off 
In  fraud  of  creditors.  By  an  amended  com- 
plaint the  additional  ground  was  made  that 
the  creditor  was  not  a  party  to  the  home- 
stead proceeding,  had  no  notice  of  it,  and 
was  not  therefore  bound  by  it  Upon  the 
question  of  the  validity  of  the  homestead 
proceedings  the  court  held  that,  as  the  ap- 
praisers had  attempted  to  set  off  the  real 
estate  of  the  debtor  subject  to  mortgages 
existing  upon  it,  their  action  was  absolutely 
null  and  void ;  and,  being  so,  the  return  could 
te  attacked  in  a  collateral  proceeding.  Hav- 
ing so  decided,  it  was  not  at  all  necessary  to 
go  into  the  question  of  the  right  of  the  credi- 
tor to  attack  the  proceedings,  assuming  that 
they  were  not  void.  In  reference  to  this  mat- 
ter the  court  declared: 


««i 


'Even  if  the  assignment  of  homestead  had 
not  been  void,  those  creditors  who  had  not 
been  given  legal  notice  of  the  proceedings  to 
assign  homestead  could  have  excepted  to  the 
return  of  the  appraisers,  even  after  the  expira- 
tion of  80  days  from  the  filing  of  their  return 
and  within  80  days  after  notice  thereof  given 
to  them.  Notice  and  opportunity  to  be  heard 
is  essential  to  due  process  of  law,  and  there- 
fore essential  to  the  binding  efficacy  of  such 
a  proceeding.    The  statute  contemplates  that 


notice  of  such  a  proceeding  shall  be  given  to 
all  creditors.  It  is  the  duty  of  the  sheriff  or 
other  officer  with  whom  process  has  been 
lodged  to  notify  all  creditors  who  are  parties 
to  such  process;  and  if  the  debtor  would  make 
the  proceeding  final  and  binding  upon  all  his 
creditors,  he  should  see  to  It  that  legal  notice 
is  given  to  all  others.  This  requirement  can 
work  no  hardship  upon  a  debtor  who  seeks  to 
have  a  part  of  his  property  exempted  from 
the  payment  of  his  existing  debts,  for  he  knows, 
or  ought  to  know,  who  his  creditors  are.  Oth- 
erwise the  grossest  fraud  might  be  perpetrated 
upon  creditors  who  have  no  notice  of  the  pro- 
•ceeding  to  set  off  homestead.'* 

If  this  be  affirmed  as  the  law  of  this  state, 
I  venture  to  say  that  there  Is  not  an  Involun- 
tary homestead  proceeding  in  the  state  which 
possesses  the  quality  of  finality  which  the 
statute  expressly  provides  for.    It  declares: 

*'If  no' complaint  shall  be  made  by  either 
creditor  or  debtor  within  30  days  after  the 
return  of  the  appraisers  has  been  ffled,  the 
proceedings  in  the  case  shall  be  finaL"  Civ. 
Code  1912,  I  8711. 

I  imagine  it  will  be  a.  distinct  shock  to  the 
legal  advisers  of  this  state,  and  to  the  debtors 
to  whom  homesteads  have  been  assigned,  that 
not  one  of  the  thousands  of  homesteads 
which  have  been  assigned  can  withstand  the 
attack  of  a  single  creditor,  however  small 
his  claim  may  be,  who  can  show  that  he  did 
not  receive  "legal  notice"  of  the  proceedings 
prior  to  the  return,  and  thereby  rip  up  the 
entire  proceedings  and  subject  the  debtor, 
confiding  in  the  finality  guaranteed  by  the 
statute,  to  the  annoyance,  trouble,  and  ex- 
pense of  a  new  proceeding. 

So  question  was  made  in  the  case  dted  as 
to  the  right  of  the  creditor  to  file  exceptions 
to  the  return;  he  made  no  effort  whatever  to 
do  so;  and  the  foregoing  observations  of  the 
court  to  the  effect  that  notice  was  requisite 
and  that  a  creditor  who  had  not  received  no- 
tice could  even  after  the  expiration  of  30 
days,  and  within  80  days  after  notice,  file 
exceptions,  appear  to  me  to  be  obiter  dicta. 
They  certainly  do  not  go  to  the  extent  of 
holding  that  a  creditor  who  has  not  received 
notice  can  upon  that  ground  avoid  the  entire 
proceeding.  As  far  as  it  goes,  I  think,  is 
that  when  such  is  the  case  he  has  30  days 
after  notice  within  which  to  file  exceptions. 
That  is  going  farther  than  the  statute  war- 
rants. 

The  cases  dted  by  the  court,  in  my  opin- 
ion, do  not  sustain  either  the  proposition  that 
notice  is  requisite  or  that  failure  to  give  the 
notice  avoids  the  proceeding: 

Ryan  v.  Pettigrew,  7  S.  C.  147:  The  de- 
fendant claimed  possession  of  the  real  estate 
involved  upon  the  ground  that  it  had  been 
set  off  to  him  as  his  homestead.  Plaintiff 
daimed  under  execution  sale.  It  appeared 
that  the  return  had  never  been  filed  with  the 
derk.    The  court,  of  coarse,  hdd  that  the 
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homestead  had  not  been  perfected.  The  case 
involves  neither  point  under  discussion. 

Choice  T.  Charles,  7  S.  C.  171:  This  case 
involves  exactly  the  same  question  as  was 
decided  in  the  case  just  referred  to. 

Bull  V.  Rowe,  13  S.  C.  355:  This  was  also 
a  case  where  the  return  was  not  filed  and  re- 
corded in  the  clerk's  office.    The  court  says: 

"It  is  not  necessary  that  any  one  should 
know  of  the  assignment  but  the  levying  credi* 
tor,  the  sheriff  and  the  appraisers." 

In  re  Wylie,  63  S.  O.  214,  41  S.  B.  320: 
This  case,  so  far  from  sustaining  the  posi- 
tions under  discussion,  points  out  the  remedy 
which  a  creditor  has  of  excepting  to  the 
return  after  it  has  been  filed.  It  was  con- 
tended in  that  case,  and  it  is  the  only  ques- 
tion decided,  that  the  right  of  excepting  to  a 
return  was  limited  to  judgment  creditors. 
This  position  was  overruled  by  the  court, 
which  held  that  the  appellant,  a  simple  con- 
tract creditor,  had  the  right  to  except  within 
the  time  limited. 

I  think  that  the  statute  means  just  what 
It  says;  that  when  In  involuntary  proceed- 
ings the  return  has  been  duly  filed  for  record 
with  the  clerk,  and  no  one  complains  within 
30  days  thereafter  by  filing  exceptions  to  the 
return,  'the  proceedings  in  the  case  shall  be 
final";  in  other  words,  that  the  filing  and 
recording  of  the  return  as  directed  is  notice 
to  the  world  of  the  assignment  of  the  home- 
stead, just  as  the  published  notice  in  volun- 
tary proceedings  has  that  effect. 

If,  as  stated  in  the  Nixon  Case,  ''the  stat- 
ute contemplates  that  notice  of  such  a  pro- 
ceeding shall  be  given  to  all  creditors,"  it 
would  naturally  be  exi>ected  that  the  statute 
would  also  suggest  some  course  of  proceed- 
ing  upon  the  part  of  the  creditors  to  protect 
their  interests  after  being  so  notified;  yet  in 
It  I  find  absolutely  nothing  for  them  to  do, 
and  can  imagine  no  step  in  that  proceeding 
that  they  could  take  to  stop  its  progress  or  to 
influence  the  action  of  the  sheriff  or  the  ap- 
praisers. It  would  also  seem  to  follow  that, 
if  they  received  the  required  notice  and  did 
nothing,  they  would  be  shut  off  from  further 
objection;  and  yet  unquestionably  the  stat- 
ute permits  them  to  file  exceptions  within 
30  days,  regardless  of  whether  they  have 
failed  to  follow  up  a  prior  notice  or  not 

A  further  consideration  which  militates 
very  strongly  against  the  declaration  in  the 
Nixon  Case  is  suggested:  In  a  case  of  in- 
voluntary proceedings,  the  sheriff  is  the  mov- 
ing spirit.  He  is  required  to  set  off  the  home- 
stead before  selling.  Section  3721  makes  it 
a  misdemeanor  and  prescribes  a  heavy  pen- 
alty for  his  violation  of  this  duty.  While  it 
cannot  be  denominated  exactly  a  proceeding 
in  invitum  against  the  debtor,  it  certainly  is 
a  proceeding  in  which  he  is  utterly  passive. 
Absolutely  nothing  is  expected  of  him  except 
to  name  one  of  the  appraisers,  and  this  privi- 
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lege  may  be  waived  by  him.  Il  this  state 
of  the  statutory  provisions,  how  tLe  duty  not 
prescribed  in  the  statute  of  notifying  all  of 
his  creditors  of  the  proposed  action  of  the 
sheriff  can  be  imposed  upon  him  by  judicial 
declaration  is  inconceivable  to  me. 

Another  consideration:  Assume  an  in- 
stance of  a  return  by  the  appraisers  fixing 
the  valuation  of  the  property  at  ?2,750.  The 
sheriff  gives  the  required  notice,  and  the 
debtor,  within  the  60  days  and  after  the 
expiration  of  the  30  days  for  filing  excep- 
tions, there  having  been  none  filed,  pays  to 
the  sheriff  the  excess  over  $1,000,  $1,750. 
The  sheriff  applies  this  to  the  executions  in 
his  office.  Section  3713  provides  that  under 
these  conditions  the  debtor  shall  "hold  the 
property  so  appraised  and  set  off,  freed  and 
discharged  from  all  debts  and  demands  then 
existing";  and  yet,  under  the  Nixon  Case,  if 
it  should  appear  that  he  has  not  complied 
with  a  condition  not  required  by  the  statute, 
namely,  notified  all  his  creditors  of  the  pro- 
ceedings instituted  by  the  sheriff,  the  pro- 
ceedings may  be  set  aside,  a  new  appraise- 
ment had,  a  second  valuation  at  $2,750,  and 
a  second  payment  of  the  excess  required. 

But  it  is  suggested  in  the  Nixon  Case  that 
the  creditors  were  entitled  to  notice  of  the 
institution  of  the  proceedings,  upon  the 
ground: 

"Notice  and  opportunity  to  be  heard  is  es- 
sential to  due  process  of  law,  and  therefore  es- 
sential to  the  binding  e£5cacy  of  such  a  pro- 
ceeding." 

The  object  In  requiring  the  return  to  be 
filed  with  the  clerk  for  record  was  to  provide 
a  form  of  notice  to  the  world,  of  which  the 
creditors  are  assumed  to  be  cognizant  The 
provision  allowing  exceptions  to  be  filed  by 
them  within  30  days  thereafter  is  ample  pro- 
tection to  their  constitutional  rights. 

"Due  process  of  law  is  afforded  litigants 
if  they  have  an  opportunity  to  be  heard  at 
any  time  before  final  judgment  is  entered," 
but  a  hearing  or  an  opportunity  to  be  heard, 
prior  to  judgment,  is  absolutely  essential. 
Wilson  V.  Standefer,  184  U.  S.  399,  22  Sup. 
Ct.  384,  46  L.  Ed.  612. 

Moreover,  in  the  absence  of  legislative  ac- 
tion conferring  upon  a  creditor  the  remedy 
of  enforcing  the  collection  of  his  debt  out  of 
the  property  of  his  debtor,  the  creditor  has 
no  such  right  or  remedy.  The  remedy  is 
entirely  the  creature  of  the  statute.  It  can- 
not be  claimed  as  a  constitutional  right.  It 
is  entirely  dependent  upon  the  statute;  and, 
if  so,  the  legislative  authority  has  the  right 
to  hedge  it  about  with  such  limitations  as 
it  may  deem  expedient  It  may  deny  it  alto- 
gether or  exempt  any  portion  of  the  debtor's 
property  that  it  sees  fit,  the  exemption  to  be 
determined  in  any  way  it  sees  fit,  with  or 
without  notice  to  the  creditor.  His  supposed 
right  or  remedy  is  therefore  not  "property" 
within  the  "due  process"  clause  of  the  Con- 
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stltutlon,  unless  the  debt  antedated  tbe 
legislative  limitation  or  exemption  or  machin- 
ery for  its  ascertainment. 

It  is  suggested  in  the  opinion  of  Mr.  Jus- 
tice ERASER  that  the  failure  of  the  defend- 
ants to  pay  to  the  sheriff  the  excess  of  the 
appraisement  over  .$1,000  renders  the  assign- 
ment incomplete,  and  that  the  gin  company 
was  in  time  to  object  and  require  a  reassess- 
ment. The  penalty  under  section  3713  for 
not  complying  with  the  notice  of  the  sheriff 
is  a  sale  of  the  property,  not  a  reassignment 
of  the  homestead.  But,  as  no  such  position 
was  tsiken  in  the  court  below  or  in  the  argu- 
ments in  this  court,  I  express  no  opinion  as 
to  the  effect  of  such  failure  upon  the  proceed- 
ings in  this  case. 


(88  W.  Va.  194) 

MITCHELL  V.  CORNELL  et  al.     (No.  4122.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  8,  1921.    Rehearing  Denied 
May  10, 1921.) 

(Syllahus  by  the  Court.) 

1.  Fraudulent  conveyanoos  ^=>249  «  "Laohe^" 
whereby  through  death  of  witnesses  adverse 
party  Injured,  bars  relief  In  equity. 

Laches  is  delay  in  the  assertion  of  a  daim 
which  works  disadvantage  to  another,  and 
where  it  appears  that  by  reason  of  such  delay 
the  adverse  party  would  be  injuriously  affected 
because  of  the  death  of  witnesses  by  whom  the 
truth  of  the  situation  could  be  proven,  or  for 
other  reasons,  a  court  of  equity  will  decline  to 
give  relief. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Laches.] 

2.  Fraudulent  conveyances  <e=s>249^Equltable 
doctrine  of  laches  applicable  to  suit  to  sub- 
ject lands  .held  In  name  of  another. 

The  equitable  doctrine  of  laches  applies  to 
a  suit  brought  by  a  creditor  for  the  purpose 
of  subjecting  to  sale  lands  which  it  is  claimed 
by  him  are  the  lands  of  his  debtor,  but  the  title 
to  which  is  held  by  another  in  fraud  of  his 
rights. 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  Lillian  Mitchell,  as  administratrix, 
against  John  Cornell  and  others.  Decree  for 
plaintiff,  and  defendants  S.  L.  Anderson,  ad- 
ministrator, and  others,  appeal.  Reversed, 
and  bill  dismissed. 

H.  B.  Dodge  and  Marshall  &  Forrer,  all  of 
Parkersburg,  for  appellants. 

William  Beard,  of  Parkersburg,  for  appel- 
lee. 

Aia.%  P.  This  appeal  seeks  reversal  of  a 
decree  of  the  circuit  court  of  Wood  county, 
which  decreed  to  sale,  in  satisfaction  of  a 
Judgment  in  favor  of  platntififs  Intestate 
against  John  Cornell,  a  tract  of  16^  acres  of 
land   lying   near   the   city   of   Parkersburg 


claimed  by  the  heirs  of  J,  A.  Anderscm,  upcn 
the  ground  that  said  tract  of  land  was  really 
the  property  of  said  John  Cornell,  and  was 
concealed  in  the  name  of  J.  A.  Anderson  in 
fraud  of  plaintiff's  rights. 

It  appears  that  prior  to  the  year  1892  John 
Cornell  was  extensively  engaged  in  the  busi- 
ness of  purchasing  and  manufacturing  ties 
and  other  lumber,  and  incidentally  in  the 
general  mercantile  business.  In  that  year  he 
failed  in  business,  and  according  to  the  al- 
legations of  the  bill  he  has  never  accumu- 
lated any  property  since,  and  has  never  ac- 
tively engaged  in  any  business.  The  debt 
claimed  by  the  plaiiitiff  was  contracted  prior 
to  1892.  In  the  year  1892  plaintiff's  decedent 
instituted  a  suit  in  the  circuit  court  of  Wirt 
county  to  recover  tlie  amount  of  the  debt 
from  said  Cornell.  Cornell  appeared  to  this 
suit  and  filed  his  plea  of  non  assumpsit,  and 
the  same  was  continued  from  term  to  term 
until  the  year  1897,  when,  in  the  absence  of 
Cornell,  and  without  the  interventiim  of  a 
Jury  to  try  the  issue  Joined,  a  Judgment  was 
rendered  again&t  him  for  the  sum  of  $4,2(X). 
with  interest  from  1892,  and  this  Judgment  is 
the  basis  of  the  plaintiff's  claim  for  relief. 

Cornell  and  J.  A.  Anderson  were  brothers- 
in-law,  Anderson  having  married  a  sister  of 
Cornell.  It  appears,  however,  that  Ander- 
son's first  wife,  the  sister  of  (Cornell,  died 
long  before  the  institution  of  this  suit,  and 
he  had  married  a  second  time.  It  is  not  con- 
tended that  any  funds  belonging  to  Cornell 
went  into  the  purchase  of  any  land  in  the 
name  of  Anderson  after  1892  at  the  time  of 
his  business  failure,  for  it  clearly  appears 
that  since  that  time  he  has  had  no  funds  or 
property.  The  basis  of  this  suit  is  that  about 
the  time  of  his  failure  in  1892,  or  shortly 
prior  thereto,  he  had  conveyed  away  two 
tracts  of  land,  and  had  taken  from  the  pur- 
chasers bonds  to  secure  the  unpaid  purchase 
money.  It  appears  that  a  very  small  part  of 
the  purchase  money  was  paid  in  cash.  These 
bonds  he  assigned  to  Anderson,  and  the  pur- 
chasers, failing  to  meet  their  obligations  and 
desiring  to  be  relieved  therefrom,  reamveyed 
the  land  to  Anderson  in  consideration  that 
they  be  relieved  from  the  payment  of  the  pur- 
chase money  bonds.  These  deeds  wer^  taken, 
and  the  facts  as  above  stated  are  recited  in 
the  deeds,  and  the  same  were  recorded  in  tlie 
proper  county  clerk's  office.  However,  be- 
fore Anderson  secured  these  deeds  a  Credi- 
tors' suit  had  been  brought  against  Cornell, 
and  these  lands  involved  in  that  suit.  It  ap- 
pears that  Anderson  proved  in  this  creditors' 
suit  a  daim  for  a  considerable  amount,  and 
became  the  purchaser  of  the  same  lands  at  a 
sale  by  the  special  commlssicHier,  as  well  as 
of  another  tract  or  two.  There  is  some  sug- 
gestion that  this  daim  set  up  by  Anderson 
in  that  suit  was  fraudulent  as  against  Cor- 
nell's creditors.    It  was,  however,  adjudged 
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by  that  court  to  be  a  valid  dalm  against  the 
estate  of  Cornell,  and  it  can  hardly  be  said 
that  Its  validity  can  be  questioned  in  this 
collateral  way.  The  suggestion  is  made  that 
the  transfer  of  the  purchase  money  bonds 
above  referred  to  was  made  by  Cornell  to 
Anderson  without  consideration,  and  that  he 
intended  to  get  this  property  out  of  his  hands 
so  as  to  prevent  his  creditors  from  seizing  it, 
and  this  is  the  only  substantial  basis  for  this 
suit 

At  the  time  of  the  purchase  of  these  lands 
by  Anderson  as  above  stated  there  was  in- 
terested with  him  in  one  piece  thereof  a  man 
by  the  name  of  W.  B.  Dillon.  It  was  the 
understanding,  according  to  Dillon,  that  he 
was  to  have  a  one-half  interest  in  this  piece 
of  land.  The  title  to  all  of  the  land  was  held 
by  Anderson  but  it  appears  that  Dillon  lived 
on  a  piece  of  it,  and  that  Cornell  lived  with 
him.  In  18d9  this  land  was  sold,  and  a  tract 
of  288  acres  was  purchased  in  Calhoun  coun- 
ty. Dillon  clahns  that  he  still  had  his  half 
interest  in  this  288  acres.  At  any  rate,  he 
and  Cornell  went  upon  this  land  and  imme- 
diately, constructed  thereon  a  house,  into 
which  he  moved  his  family.  Cornell  resided 
with  him  in  the  same  house,  he  at  that  time 
having  no  family.  Dillon  and  Cornell  con- 
ducted timber  operations  upon  the  land.  The 
proceeds  arising  from  the  sales  of  timber 
were  deposited  in  the  bank  to  the  credit  of 
Anderson,  and  the  same  paid  out  by  Cornell 
upm  checks  signed  in  Anderson's  name,  for 
the  expense  of  removing  the  timber  and  man- 
ufacturing it,  and  for  some  balance  of  pur- 
chase money  upon  the  land.  Dillon  states 
that,  after  the  timber  operations  had  been 
completed,  he,  being  unable  to  carry  his  half 
interest,  proposed  to  Cornell  that  he  would 
release  his  interest  in  the  land  in  considera- 
tion of  the  transfer  to  him  of  certain  logging 
equipment  which  they  had,  and  which  had 
been  used  in  their  timber  operations.  He 
says  that  Cornell  advised  him  that  he  would 
see  Anderson  and  submit  his  proposition; 
that  shortly  thereafter  he  did  go  to  Wood 
county  where  Anderson  lived,  and  upon  his 
return  informed  him  that  the  proposition 
was  accepted;  and  that  he  thereupon  relin- 
quished his  interest  in  the  land  and  accepted 
the  personal  property  therefor.  This  prop- 
osition of  Dillon  carried  with  it  his  right  to 
remain  in  the  house  upon  the  land  so  long  as 
Anderson  owned  it,  and  he  did  remain  with 
his  family  in  this  house,  and  Cornell  lived 
there  with  him  until  1909,  at  which  time  the 
land  was  conveyed  away  by  Anderson  as  a 
part  payment  upon  the  tract  of  16%  acres  in- 
volved in  this  suit 

It  appears  that  in  1909  the  16%  acres  of 
land  in  Wood  county  was  conveyed  to  An- 
derson in  consideration  of  $8,750,  of  which 
consideration  the  Calhoun  county  288  acres 
was  taken  for  $5,000.  Anderson  assumed  a 
mortgage  which  was  on  the  land  for  $3,000, 
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rand  the  other  $760  was  paid  in  cash.  The 
party  who  conducted  this  transaction  for  the 
former  owners  states  that  Cornell  approached 
him  in  regard  to  the  sale  of  the  288  acres  of 
Calhoun  county  land,  stating  that  Anderson 
desired  to  dispose  of  it  on  account  of  its  re- 
moteness from  his  residence  and  his  Inability 
for  that  reason  to  give  it  proper  attention. 
He  says  that  he  informed  Cornell  that  he 
had  the  16%-acre  tract  aud  that  if  satis- 
factory arrangements  could  be  made  as  to 
the  price  he  might  take  the  288  acres  as  part 
of  the  purchase  money.  He  informed  Cornell 
the  price  at  which  the  property  could  be  had, 
and  he  says  that  Cornell  told  him  that  he 
would  see  Anderson  in  regard  to  it  and  let 
him  know  what  determination  was  reached. 
He  says  that  subsequently  Anderson  and  Cor- 
nell went  upon  the  land  and  examined  It,  and 
then  Cornell  came  to  his  office  and  closed  the 
transaction  by  paying  $50  in  cash  at  that 
time,  and  subsequently  by  Anderson  convey- 
ing the  288  acres  to  the  former  owners  of 
the  16%  acres,  and  paying  $700  in  cash,  and 
assuming  the  $3,000  mortgage.  It  is  shown 
that  Cornell  rented  this  16%  acres  ever  since 
its  purchase  as  aforesaid,  and  that  he  lived 
in  a  room  in  the  house  upon  the  premises. 

The  bill  charges  that  this  16%  acres  is  in 
fact  the  property  of  Cornell  upon  the  theory 
that  at  the  time  of  OomeU's  failure  he  trans- 
ferred certain  of  his  property  as  above  indi- 
cated to  Anderson,  and  that  as  a  result  of 
this  Anderson  procured  the  288  acres  in  Cal- 
houn county,  which  subsequently  went  into 
the  16%  acres,  and  that  the  $750  in  cash 
was  derived  from  funds  of  Cornell,  although 
there  is  no  showing  whatever  as  to  this,  ex- 
cept that  the  $50  was  paid  by  Cornell.  Cor- 
nell and  Anderson  were  both  living  at  the 
time  the  suit  was  instituted,  and  they  each 
filed  an  answer  denying  all  of  the  allegations 
of  fraud,  and  asserting  that  tbe  property 
was  the  property  of  Anderson,  and  Anderson 
also  relied  upon  the  equitable  doctrine  of 
laches  to  defeat  the  plaintifTs  claim.  A  few 
months  after  the  suit  was  brought  and  be- 
fore the  plaintiff  had  taken  any  depositions, 
Cornell,  who  was  then  an  old  man,  departed 
this  life.  In  a  very  short  time  after  the  in- 
stitution of  the  suit,  and  before  any  testi- 
mony was  taken,  Anderson's  mind  became  so 
affected  that  he  was  never  able  to  give  his 
testimony  in  the  case,  and  died  before  the 
same  was  submitted  for  a  hearing.  Plain- 
tiff's decedent  departed  this  life  in  the  year 
1914,  two  years  before  the  suit  was  brought 
22  years  after  it  is  claimed  the  fraudulent 
transaction  was  had  between  Anderson  and 
Cornell,  on  account  of  which  the  land  is 
sought  to  be  subjected  in  this  suit. 

The  testimony  taken  on  behalf  of  the  plain- 
tiff is  almost  exclusively  made  up  of  state- 
ments made  by  Cornell  to  a  number  of  people 
that  the  288  acres  of  Calhoun  county  land 
was  his  land,  and  that  the  16%  acres  was 
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likewise  Ills  land,  and  of  the  further  fact 
that  Cornell  had  always  lived  upon  the  288 
acres  of  Calhoun  county  land  with  Dillon, 
and  upon  the  16^  acres,  ever  since  It  was  ac- 
quired, with  the  tenant  thereof,  and  upon 
the  further  fact  that  the  transfers  of  the  pur- 
chase money  notes  above  referred  to  by  Cor- 
nell to  Aliderson  were  made  about  the  time 
Cornell  became  embarrassed,  and  it  is 
claimed  they  were  without  consideration,  al- 
though no  proof  is  offered  upon  this  ques- 
tion. 

As  before  stated,  Cornell  died  before  the 
testimony  was  taken,  and  counsel  could  not 
even  Intelligently  cross-examine  the  witness- 
es whose  evidence  had  been  giv^i  as  to  the 
statements  made  by  him.  If  he  had  been 
present  it  may  be  that  the  time,  place,  and 
circumstances  under  which  these  statements 
were  made  could  have  been  developed,  and 
their  force  as  evidence  entirely  destroyed. 
The  plaintiff,  in  order  to  prevail,  must  rely 
upon  alleged  fraudulent  conduct  which  was 
committed  nearly  a  quarter  of  a  cefitury  be- 
fore the  institution  of  the  suit  It  clearly 
appears  that  Cornell  had  never  had  any  prop- 
erty since  1892,  and  if  any  transfer  of  prop- 
erty to  Anderson  to  defraud  his  creditors 
was  made,  it  was  made  prior  to  that  time. 
The  equitable  doctrine  of  laches  by  which 
one  is  denied  the  right  to  assert  a  claim  in  a 
court  of  equity,  because  of  ytaleness  or  lapse 
of  time,  is  well  recognized  by  this  court.  It 
is  quite  true  that  mere  lapse  of  time  will  not 
effect  such  a  bar,  but  must  be  accompanied 
by  some  injury  or  disadvantage  to  the  oppo- 
site party,  or  some  conduct  which  indicates 
that  the  plaintiff  had  abandoned  his  claim, 
and  only  reasserts  it  because  of  some  ad- 
vantage arising  under  conditions  brought 
about  either  by  the  action  of  the  other  party, 
by  territorial  development,  or  some  other  like 
cause.  10  lU  C.  L.  title  "Equity,"  §  142  et 
seq.;  Carter  y.  Price,  86  W.  Va.  744,  102  S. 
E.  685;  Edgell  v.  Smith,  60  W.  Va.  340,  40 
S.  E.  402.  Many  more  cases  could  be  dted 
to  the  same  effect,  but  these  suffice  to  illus- 
trate the  principle. 

In  this  case  it  appears  that  Cornell  died 
before  he  had  an  opportanity  of  making  any 
explanation  of  the  testimony  offered  on  be- 
half of  the  plaintiff;  that  Anderson's  mind 
had  become  so  weakened  and  diseased  that  he 
was  denied  the  opportunity  of  making  any 
such  explanation.  The  transaction  happened 
24  years  before  the  institution  of  this  suit, 
and  27  years  before  the  final  decree  was  en- 
tered. It  may  be  that  if  this  suit  had  be^i 
brought  within  a  reasonable  time  a  full  and 
satisfactory  explanation  could  have  been 
made  of  all  these  transactions.  The  parties 
might  have  been  able  to  show  that  Anderson 
paid  an  adequate  consideration  for  the  trans- 
fer Of  the  purchase-money  notes  to  him  by 
Cornell  above  referred  to,  every  dollar  of 
which  was  paid  by  Cornell  to  his  creditors. 
The  special  commissioner  who  conducted  the 


sale  of  the  lands  of  which  Anderson  became 
the  purchaser  is  dead.  The  former  owner  of 
the  288  acres  of  Calhoun  county  land  is  dead. 
It  appears  that  the  plaintiff's  intestate  who 
died  in  1914,  22  years  after  the  alleged  fraud- 
ulent transaction,  lived  in  the  same  general 
neighborhood  as  the  defendants  Cornell  and 
Anderson ;  that  he  was  well  acquainted  with 
them,  and  that  he  was  vigilant  in  trying  to 
detect  some  property  of  Cornell's  out  of 
which  his  debt  could  be  made.  The  records 
in  the  county  clerk's  office  would  have  in- 
formed him  of  these  deeds  made  to  Ander- 
son, and  they  would  have  informed  him  of 
the  transfer  of  the  purchase-money  notes  by 
Cornell  to  Anderson,  which  is  all  the  inform 
matlon  that  the  plaintiff  now  has  upon  that 
question.  There  is  no  reascm  why,  if  he  had 
been  vigilant,  he  could  not  have  known  in 
1892  everything  in  regard  to  the  transaction 
bet\^'een  Anderson  and  Cornell  that  is  shown 
in  this  case.  When  a  court  of  equity  sees 
neglect  or  lack  of  diligence  on  one  side,  and 
injury  therefrom  on  the  other,  it  will  deny 
relief. 

[1,2]  But  the  plaintiff  contends  that  the 
equitable  doctrine  of  laches  does  not  apply 
to  a  suit  in  equity  to  enforce  a  Judgment 
lien,  that  nothing  but  the  bar  of  the  statute 
of  limitations  will  be  availing,  and  that  Inas- 
much as  this  Judgment  has  been  kept  alive 
by  the  issuance  of  executions  she  is  entitled 
to  maintain  the  same.  This  would  be  «itire- 
ly  true  if  she  were  enforcing  a  Judgment 
against  the  lands  of  Cornell,  but  the  princi- 
pal object  of  the  suit  is  to  det^mine  that 
these  lands  are  subject  to  the  Judgment. 
Upon  the  face  of  the  record  the  Judgment  is 
not  a  lien  upon  these  lands,  and  they  can 
only  be  made  subject  to  the  Judgment  by  re- 
sorting to  equity,  and  having  them  declared 
in  effect  trust  proi)erty  in  the  hands  of  An- 
derson for  the  benefit  of  Cornell's  creditors. 
There  is  no  more  reas<m  for  denying  the  ap- 
plication of  the  equitable  doctrine  of  laches 
to  a  suit  brought  for  this  purpose  than  there 
is  to  any  other  suit  in  equity,  where  it  is 
sought  to  affect  the  transactions  of  parties 
because  of  fraudulent  conduct  The  first 
question  presented  in  the  case  Is :  Who  is  the 
owner  in  fact  of  the  land?  If  it  is  Cornell, 
then  the  Judgment  is  a  lien  thereon,  and  it 
can  be  enforced.  If  Anderson  is  the  owner  of 
the  lands,  then  the  Judgment  is  not  a  lien 
thereon,  and  the  same  cannot  be  enforced, 
and  when  the  aid  of  a  court  of  equity  Is 
sought  for  the  purpose  of  determining  this 
question  the  equitable  doctrine  of  laches  is 
as  applicable  as  it  is  to  any  other  relief  that 
may  be  sought.  While  there  seems  to  be  no 
case  in  this  state  in  which  the  doctrine  has 
been  applied  in  a  suit  by  a  creditor  to  set 
aside  a  fraudulent  cmiveyance,  the  reason 
for  its  application  is  the  same  in  sudi  a  suit 
as  in  any  other,  and  it  has  been  applied  in 
such  cases  in  other  Jurisdictions  without 
question.    14  Am.  &  Eng.  Enc  of  Law,  282; 
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20  Oyc.  726;  Terry  y.  Btatalne,  88  Ya.  451, 
2  S.  E.  748;  Mlckel  y.  Walrayen,  92  Iowa, 
428,  60  N.  W.  088;  Herriznan  y.  Townsend 
(Me.)  5  Atl.  267;  De  Grauw  y.  Median,  48  N. 
J.  Eq.  219,  21  Atl.  193;  Frenche  y.  Kitchen, 
63  N.  J.  Eq.  37,  80  Atl.  816;  Elgleberger  y. 
Kibler,  1  Hill,  Bq.  (8.  G.)  118,  20  Am.  Dec. 
192;  Oalboun  y.  Burton,  04  Tex.  510;  Kin- 
mouth  y.  Walling  (N.  J.)  86  Atl.  891 ;  Hllde- 
brand  y.  Tftrbell,  97  Wis.  446,  78  N.  W.  63. 

Haying  come  to  the  conclusion  that  the 
plaintiff's  right  of  action  la  barred  by  the 
equitable  doctrine  of  laches,  it  becomes  un- 
necessary to  examine  the  other  questions 
presented  on  this  appeal. 

We  will  reyerse  the  decree  of  the  circuit 
court  of  Wood  county  and  dismiss  the  bill. 


(88  W.   Va.  209) 

CAMPBELL  el  aL  v.  LYNCH  et  al.  (three 
oases).     (Net.  4001,  4108,  4156.) 

(Supreme  Oouit  of  Appeals  of  West  Virginia. 

March  16,  1921.    Rehearing  Denied 

May  10,  1921.) 

(ByUdbus  5y  the  Pouri.) 

1.  Appeal  and  error  «s>l097(2)  —  Qaestions 
adjudicated  on  former  appeal  law  of  ease 
whether  correet  or  not. 

Unless  for  other  reasons  a  decree  must 
be  reversed,  questloiis  adjudicated  on  a  former 
appeal  must  be  adhered  to  on  a  second  appeal 
as  the  law  of  the  case,  whether  or  not  those 
questions  were  rightly  decided. 

2.  Appeal  and  error  «s> 1 099 (6) —Answer 
pleading  sufllelenoy  of  bill  disposed  of  on  for- 
mer appeal  Is  mere  renewal  of  matter  ad- 
Judloated. 

In  so  far  as  an  answer  pleads  the  suffi- 
ciency of  the  matter  of  a  bill  disposed  of  here 
on  demurrer  thereto  upon  a  former  appeal,  the 
answer  will  be  regarded  as  a  renewal  of  the 
demurrer,  and  as  fully  adjudicated  on  the  for- 
mer appeal. 

3.  Equity  ^s»373— Where  respondent  desires  to 
take  evidence  to  support  answer,  he  should 
move  for  ooatinuanoe. 

If  upon  the  filing  of  his  answer  to  a  biU 
matured  for  hearing,  and  replication  of  the 
plaintiff  thereto,  respondent  desires  time  to  take 
evidence  in  support  of  bis  answer,  good  prac- 
tice requires  that  he  should  move  the  court  for 
a  continuance,  without  which  be  will  be  re- 
garded as  having  waived  his  right  and  as  con- 
senting to  a  hearing  on  bill  and  answer. 

4.  Partition  ^=»22— Agreement  givlna  Interest 
to  one  not  legally  entitled  thereto 'must  be 
clearly  proven. 

To  be  binding  and  effective  an  alleged  agree- 
ment that  a  partition  of  land  should  include  in- 
terests not  legally  Involved  therein,  the  agree- 
ment should  be  clearly  proven,  and  it  should 
appear  that  all  the  partitioners  were  parties 
thereto  and  mutually  bound  thereby. 


6.  Estoppel  iS5»00,  f  18— Esteppel  rnvst  be  oer* 
tain,  and  must  not  be  taKen  by  aroumeat  er 
Inference, 

Every  estoppel,  since  it  concludes  one  from 
alleging  the  truth,  must  be  certain  to  every 
intent  and  is  not  to  be  taken  by  argument  or 
Inference;  and  the  facts  upon  which  it  is  based 
must  be  clearly  proven  and  aot  capable  of  bear- 
ing any  other  construction. 

6.  Estoppel  c=s>95  — Mere  sllenos  Insafllolent; 
person  to  be  estopped  mast  have  full  knowl- 
edge, and  must  Intend  to  mislead. 

Mere  silence  will  not  work  an  estoppel; 
to  be  effective  It  must  appear  that  the  person 
to  be  estopped  has  full  knowledge  of  all  the 
facts  and  of  his  rights,  and  intended  to  mislead 
or  at  least  was  willing  that  the  other  party 
might  be  misled  by  his  attitude. 

7.  Husband  and  wife  ^=»22l— Wife  not  neoee^ 
sary  party  to  suit  for  aoeounting  under  res- 
ervation of  oil  rights  by  husband. 

When  a  contract  and  a  deed  from  husband 
and  wife  which  sold  and  granted  all  the  right 
and  title  of  the  grantors  in  land  in  which  the 
husband  is  Interested,  reserved  and  excepted 
therefrom  one-sixteenth  part  of  the  oil  therein 
belonging  to  the  husband,  the  wife  is  not  a  nec- 
essary party  to  a  suit  subsequently  brought 
during  his  life  for  an  accounting  and  division  of 
the  oil  produced  from  the  land. 

8.  Equity  $=»323— To  prevent  Injustloe,  court 
may  permit  aubstltutlon  of  new  answer  during 
trial. 

Where  during  the  progress  of  a  suit  it  ap- 
pears that  a  position  taken  in  an  answer  will 
work  a  great  injnstice  and  result  inequitably 
to  respondent  in  the  division  and  partition  of 
the  oil  and  gas  produced  from  the  land,  the 
court  In  the  exercise  of  a  sound  discretion 
should  permit  respondent  to  withdraw  his  orig- 
inal answer  and.  file  a  new  one,  in  order  to 
relieve  him  from  the  inequitable  and  unjust 
consequences. 

Appeal  from  Circuit  Court,  Roane  County. 

Three  separate  suits  by  W.  O.  Campbell 
and  others  against  Lucy  J.  Lynch  and  others 
and  W.  O.  Abney  and  others.  From  the  de- 
crees W.  C.  Campbell  and  others  appeal  in 
the  first  suit,  Lucy  J.  Lynch  and  others 
appeal  in  the  second  suit,  and  W.  O.  Abney 
and  others  appeal  In  the  third  suit  Re- 
versed and  remanded. 

Chas.  Ew  Hogg,  of  Point  Pleasant,  and  J. 
W.  Kennedy  and  J.  F.  Cork,  both  of  Charles- 
ton, for  appellants  W.  C.  Campbell  and 
others. 

McClintic,  Mathews  &  Campbell,  of  Charlea- 
ton,  for  appellants  W.  O.  Abney  and  others. 

Harper  &  Baker,  of  Spencer,  and  Turner 
&  Brennaa,  of  Parkersburg,  for  appellees  Lucy 
J.  Lyndti  and  others. 

H.  C.  Ferguson,  of  Spencer,  for  aiq[>ellee 
John  Bdward  Lewis. 

MILLE'R,  J.  The  appeal  by  Campbell  and 
others,  plaintiffs,  in  Case  No.  4091,  is  from 
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the  decree  below  of  January  23,  1020,  which 
for  the  second  time  dismissed  their  bill  and 
denied  them  any  relief.  When  this  case  was 
formerly  before  us  on  plaintiffs'  appeal,  in 
November,  1917  (81  W.  Va.  374,  94  S.  E.  739, 
L.  R.  A.  1918B,  1070),  we  reversed  the  decree 
of  the  circuit  court  sustaining  defendants'  de- 
murrer to  their  bUl,  and  remanded  the  cause 
to  the  circuit  court  for  further  proceedings 
to  be  had  therein  in  accordance  with  the 
opinion  and  mandate  thereto  certified* 

The  appeal  in  Case  No.  4108,  by  the  defend- 
ants Lucy  J.  Lynch,  James  McC.  Lewis,  Fan- 
nie M.  Simpson,  Mary  Lewis  Good,  and  Enos 
Johnson,  administrator  of  the  estate  of  Mary 
M.  Lewis,  is  from  the  decree  of  May  27, 1919, 
entered  in  the  said  cause,  which  settled  the 
rights  of  the  parties  in  accordance  with  the 
rules  and  principles  of  our  former  decree, 
and  referred  the  cause  to  a  commissioner  to 
state  and  settle  the  accounts  between  the  par- 
ties to  the  suit  in  accordance  therewith. 

The  appeal  in  Case  No.  4156  by  W.  O.  Ab- 
ney  and  others,  heirs  and  personal  represent- 
atives of  the  estate  of  F.  W.  Abney,  deceased, 
from  the  decree  of  January  23,  1920,  which 
dimissed  plaintiffs'  bill,  refused  to  confirm  the 
report  of  the  commissioner,  and  denied  them 
the  right  to  withdraw  their  original  answer 
and  file  their  new  answer  then  tendered  and 
offered  to  be  filed. 

In  addition  to  these  several  appeals  there 
are  cross-errors  assigned  on  behalf  of  John 
Edward  Lewis,  by  H.  C.  Ferguson,  his  coun- 
sel, which  will  be  hereafter  adverted  to  and 
disposed  of. 

11,  2]  Unless  avoided  or  affected  by  issues 
presented  by  the  answers,  the  former  deci- 
sion here,  though  by  a  divided  court,  must 
be  regarded  as  the  law  of  this  case.  Former- 
ly the  case  was  presented  upon  the  bill  and 
the  exhibits  therewith,  and  the  demurrer  of 
the  defendants  thereto  sustained  by  the  low- 
er court,  but  which  we  overruled,  and  re- 
manded the  cause.  Our  opinion  on  the  for- 
mer hearing  will  disclose  that  the  questions 
then  presented  were,  what  is  the  true  con- 
struction of  the  two  leases  for  oil  and  gas 
executed  by  Edward  Lewis  and  Mary  M. 
Lewis,  his  wife,  in  April,  1900,  and  what  the 
effect  on  the  rights  of  the  parties  to  the  oil 
and  gas  of  the  subsequent  decree  dividing 
and  partitioning  the  lands  covered  by  said 
leases  between  the  heirs  at  law  of  the  said 
Edward  Lewis,  then  deceased,  referred  to  in 
the  bill,  and  the  subsequent  conduct  of.  the 
partitioners  In  relation  thereto,  and  in  rela- 
tion to  the  subsequent  development  of  oil 
and  gas  on  the  lands  allotted  the  partitioners? 

Unless  a  good  defense  was  presented  by 
the  answers  of  the  defendants  filed  on  the  re- 
mand to  the  circuit  court,  the  decree  pro- 
nounced on  May  27,  1919,  should  be  adhered 
to  and  executed,  and  that  of  January  23, 
W20,  again  dismissing  the  bill,  should  be 
reversed  upon  the  appeal  and  assignments 


I  of  error  therein  by  the  appellants  Campbell 
and  others  in  Case  No.  4091,  and  of  W.  O. 
Abney  and  others  in  Ckise  No.  4156» 

That  the  court  below  was  bound,  as  wc  are 
now  bound  on  this  appeal,  by  whatever  was 
decided  upon  the  former  appeal  as  the  law  of 
this  case,  is  not  an  open  question  in  this  state, 
unless  for  want  of  parties  or  for  other  error 
in  the  decree  it  must  be  reversed.  Seabright 
V.  Seabright,  33  W.  Va.  152,  10  S.  B.  265; 
Mason  v.  Harper's  Ferry  Bridge  Co.,  20  W. 
Va.  223;  Wick  v.  Dawson,  48  W.  Va.  469,  37 
S.  E.  639;  Pennhigton  v.  Gillaspie,  66  W.  Va. 
643,  66  S.  E.  1009.  And  this  is  the  law  in 
most  Jurisdictions,  state  and  federal.  Camp- 
bell's Ex'rs  V.  Campbell's  Ei'rs,  22  Grat  (Va.) 
649;  Bank  of  Old  Dominion  v.  McVeigb,  29 
Grat.  (Va.)  546.  For  a  full  note  on  the  sub- 
ject with  reference  to  many  decisions,  see 
City  of  Hastings  v.  Foxworthy,  45  Neb.  676, 
63  N.  W.  955,  34  Lu  B.  A.  321. 

The  issues  sought  to  be  presented  by  the 
answers  of  Lucy  J.  Lynch  and  others,  defend- 
ants, were:  First,  that  in  the  suit  for  parti- 
tion and  assignment  of  dower  brought  by 
Lucy  J.  Lynch  v.  Mary  M.  Lewis  et  aL, 
widow  and  heirs  of  Edward  Lewis,  deceased, 
referred  to  and  pliBaded  in  the  bill,  the  court, 
having  juriisdiction  of  the  subjeqt  mat- 
ter and  the  parties,  had  by  the  decree  of 
partition  therein  pronounced  on  April  2, 1907, 
finally  adjudicated  beyond  recall  the  rls^ts 
of  the  parties  in  interest  in  the  land  parti- 
tioned and  in  the  oil  and  gas  therein;  and 
said  decree  was  pleaded  in  estoppel  of  the 
claims  of  the  plaintiffs  to  any  of  the  oil  and 
gas  produced  by  the  lessee  in  said  leases  not 
found  under  and  produced  from  the  particu- 
lar lot  allotted  to  them  in  said  partition;  sec- 
ond, that  the  plaintiffs  W.  C.  Campbell  and 
his  children,  then  adults,  had  agreed  with 
the  widow  and  other  heirs  of  said  Edward 
Lewis,  at  the  time  of  said  partition,  that  the 
person  to  whom  each  purpart  was  assigned 
should  be  and  was  entitled  in  fee  to  the  oil 
and  gas  underlying  the  same,  and  that  W.  C. 
Campbell  and  his  children  had  acquiesced  in 
such  decree  and  agreement,  for  nearly  seven 
years,  until  the  situation  of  the  parties  had 
changed,  and  until  they  had  concluded  that 
the  two  parcels  of  land  allotted  to  them 
would  not  prove  as  valuable  for  oil  and  gas 
as  anticipated  at  the  time  of  said  partition; 
third,  that  early  in  1907,  John  E.  Lewis,  F. 
W.  Abney  and  W.  C.  Campbell,  by  writtoi  no- 
tice to  the  South  Penn  Oil  Company,  Mary  M. 
Lewis  and  others,  protested  that  they  owned 
the  oil  and  gas  under  the  lands  allotted  to 
them,  and  that  John  E.  Lewis  and  said  Abney 
had,  under  the  claim  that  they  owned  the  oil 
and  gas  under  the  tract  assigned  to  them, 
brought  suit  against  the  South  Penn  Oil 
Company  and  others  to  cancel  the  lease  there- 
on as  a  cloud  on  their  title,  thereby  estopping 
themselves  from  asserting  any  interest  in  the 
oil  and  gas  under  the  purparts  assigned  ts 
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otliers;  fourOi,  that  after  the  completion  of 
the  gas  well  assigned  to  John  E7.  Ijewis  and 
F.  W.  Abney,  the  gas  rental  of  $200.00  per 
year  was  paid  to  and  received  by  said  Abney, 
and  that  the  plaintiff  W.  0.  Campbell,  after 
said  partition  and  for  more  than  three  years 
after  the  drilling  of  the  well  on  the  purparts 
assigned  to  the  other  partitioners,  had  ac- 
cepted the  rentals  accrued  to  him  under  the 
said  leases;  fifth,  that  upon  the  drilling  of 
the  wells  on  each  purpart  on  which  oil  and 
gas  were  found  the  lessee  had  recognized  the 
partition  of  said  land  including  the  oil  and 
gas  and  treated  such  allottee  as  the  owner 
in  fee  of  the  oil  and  gas  in  and  under  the 
parcels  allotted  to  them,  and  thereby  had 
agreed  to  the  subcUvision  of  the  original 
leases  into  seyen,  and  of  all  which  said  Camp- 
bell and  his  children  had  notice,  and  had 
acquiesced  therein  for  at  least  six  years, 
and  until  they  supposed  that  said  partition 
had  turned  out  to  their  disadvantage. 

After  the  filing  of  the  foregoing  answers, 
the  administrator  of  Mary  M.  Lewis  and 
others  filed  supplemental  answers,  in  which 
they  set  up  that  in  the  event  the  decrees  in 
the  partition  suit  were  not  held  binding  and 
efficacious  to  partition  the  oil  and  gas,  that 
the  said  Mary  M.  Ijewis  and  her  personal 
representatives  under  the  terms  of  the  leases 
were  entitled  to  one-half  of  the  oil  and  gas 
royalties  absolutely  and  to  her  dower  or  dis- 
tributive share  as  widow  in  the  other  half  so 
long  as  she  .should  live.  To  these  sui^le- 
mental  answers  the  plaintiffs  excepted,  on 
the  ground  that  if  respondents  were  entitled 
to  such  relief,  they  were  so  entitled  under  the 
original  answers  and  not  by  reason  of  any- 
thing alleged  in  their  supplemental  answers. 

The  only  other  pleading  which  we  are 
called  upon  to  consider  is  the  proposal  of  the 
representatives  of  the  defendant  F.  W.  Ab- 
ney, deceased,  to  withdraw  their  former  an- 
swer and  abandon  their  position  taken  there- 
in that  he  was  entitled  to  the  royalties  of 
the  oil  and  gas  under  the  parcel  allotted  to 
him  and  J.  E.  Lewis,  and  file  a  new  answer 
in  which  they  assumed  the  position  taken  by 
plaintiffs  that  they  were  entitled  to  a  one- 
sixth  part  of  all  the  royalties  and  rentals,  re- 
gardless of  their  former  position  in  relation 
thereto  and  in  relation  to  said  partition. 

One  of  the  matters  complained  of  here  by 
Lucy  J.  Lynch  and  others,  appellants  in  Case 
No.  4106,  is  that  after  the  filing  of  their  an- 
swer on  May  27,  1919,  of  which  they  were 
never  in  default,  the  court,  after  replications 
by  plaintiffs  then  filed,  were  not  given  time  in 
advance  of  the  final  decree  entered  on  that 
day  to  make  good  their  answers  by  proofs. 
Whether  so  prejudiced  of  course  dei>ends  up- 
on the  material  of  the  answers  and  whether 
respondents  have  had  the  advantage  of  the 
evidence  in  the  case  taken  before  the  commis- 
sioner. Tl\e  decree  of  May  27,  1919,  we  find, 
provided  that  any  party  in  interest  was  to  be 


at  liberty  to  take  depositions  before  any  per* 
son  duly  authorized,  and  to  file  the  same  be- 
fore the  commissioner  as  if  taken  in  hi9 
presence,  and  that  all  testimony  taken  in  the 
cause,  before  the  commissioner  or  some  other 
person,  might  be  used  before  the  court  for 
any  and  all  purposes  in  determining  any  of 
the  issues  involved  in  the  controversy. 

On  the  first  point  of  error  in  the  decree  of 
May  27,  1919,  relied  on  as  defensive  in  the 
answers  of  appellants  in  Case  No.  4108, 
namely,  that  the  decree  of  partition  was  res 
adjudicata  and  conclusive  of  the  rights  of  aU 
parties,  this  proposition  was  fully  disposed  of 
adversely  to  appellants'  present  contentions 
in  the  decree  pronounced  here  on  the  former 
appeal.  That  decree  was  pleaded,  and  its 
effect  as  an  adjudication  of  the  rights  of  the 
parties  to  the  oil  and  gas  was  presented  by 
the  demurrer  to  the  bill  and  adjudicated  by 
the  decree  pronounced  here;  its  legal  effecc 
as  a  partition  of  the  oil  and  gas  produced  un- 
der the  existing  leases  was  denied  and  ad- 
judicated in  favor  of  plaintiffs.  The  answers, 
therefore,  in  so  far  as  they  affirm  the  conclu- 
siveness of  that  decree  amounted  to  no  more 
than  a  renewal  of  the  demurrer  to  the  bilL 
Lawrence  v.  Montgomery  Gas  Co.,  99  S.  B. 
497. 

[3]  The  next  inquiry  is,  was  there  an  agree- 
ment between  the  partitioners  at  the  time  of 
the  partition  respecting  the  oil  and  gas  to  be 
produced  under  the  existing  leases,  that  the 
same  was  to  be  included  therein  as  pleaded 
in  the  answers?  Respondents  complain  by 
their  second  point  of  error  that  they  were 
not  given  time  to  take  testimony  on  this  part 
of  their  defense.  The  record  shows  no  mo- 
tion for  a  continuance  to  take  testimony.  If 
defendants  had  desired  a  continuance  to  give 
them  time  to  take  evidence,  good  practice  re- 
quired that  they  should  have  moved  the  court 
for  a  continuance.  McLaughlin  v.  Sayers,  72 
W.  Va.  364,  78  S.  B.  865;  Cross  v.  Cross,  66 
W.  Va.  186,  49  S.  E.  129.  No  such  motion 
appears  In  the  record. 

[4]  But  they  did  later  take  evidence  on 
this  question  of  the  supposed  agreement  be- 
tween the  partitioners  as  to  the  scope  of  the 
partition.  We  may  look  to  that  for  the  pur- 
pose of  determining  whether  such  an  agree- 
ment was  actually  made.  The  evidence  taken 
by  respondents  on  the  question  of  this  sup- 
posed agreement  consists  of  that  of  James 
A.  Lynch,  husband  of  Lucy  J.  Lynch,  J.  M. 

Lewis,  and  of  O.  M.  Chambers,  one  of  the 
commissioners,  who  participated  in  the  parti- 
tion of  the  lands.  >  This  evidence  mainly  re- 
lates to  some  loose  conversation  of  C.  W. 
Campbell  objecting  to  the  proposed  allotment 
of  a  child's  share  of  the  land  in  fee  to  Mrs. 
Lewis,  the  widow  of  Edward  Lewis,  and 
cautioning  the  commissioners  to  be  careful 
as  they  might  give  some  of  the  heirs  the 
advantage  over  the  others  in  respect  to  oil 
and  gas;    and  the  question  of  oil  and  gaa 
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was  talked  abont  by  one  or  two  of  the  two 
or  three  partltlonera  present  at  one  or  the 
other  of  the  two  meetings  of  the  commission- 
ers preliminary  to  making  the  partition.  But 
there  is  nothing  in  any  of  the  testimony  show- 
ing any  reference  to  the  existing  leases  on 
the  land,  nor  that  any  of  these  conversations 
had  any  application  to  the  existing  leases, 
and  certainly  there  is  nothing  therein  amount- 
ing to  an  agreement  between  all  the  numer- 
ous partitioners  specifically  asCreeing  that 
the  partition  of  the  land  should  Include  the 
oil  and  gas  covered  by  the  existing  leases. 
Not  all,  but  only  two  or  three  of  the  parti- 
tioners  are  shown  to  have  been  present. 
Some  were  infants;  some  of  Gompbell's 
children  were  infants.  If  the  legal  effect  of 
the  decree  was  not  to  divide  and  partition 
the  oil  and  gas  covered  by  the  outstanding 
leases,  we  do  not  see  how  these  conversations 
with  the  commissioners  could  operate,  either 
in  law  or  equity,  to  estop  the  partitioners 
from  their  right  and  title  to  the  oil  and  gas 
that  might  be  produced  under  the  leases  of 
those  lands.  To  be  effective  such  a  supposed 
agreement  would  necessarily  have  to  be  bind- 
ing on  all,  else  on  none  of  them.  1  Hemnm 
on  Estoppel,  p.  14,  (20;  2  Id.  p.  921,  |  793. 

See,  also,  cases  dted  In  5  Enc.  Dig.  Va.  &  W. 
Va.  Bep.  201. 

[I]  Moreover,  it  is  very  doubtful  whether 
the  facts  constituting  the  supposed  estoppel 
are  su£Bclently  pleaded,  for  to  be  available 
they  must  be  pleaded.  And  our  decisions 
hold  that  every  estoppel,  since  it  concludes 
one  from  alleging  the  truth,  must  be  certain 
to  every  intent  and  is  not  to  be  taken  by 
argument  or  inference.  Vanblbber  v.  Belme, 
6  W.  Va.  i68,  ITS;  Lorentz  v.  Lorentz,  14 
W.  Va.  809,  921 ;  Water  Co.  v.  Browning,  63 
W.  Va.  436,  442.  44  S.  B.  267.  In  the  latter 
case,  approving  the  doctrine  stated  In  4  Am. 
&  Eng.  Dec.  in  Eq.  263,  it  is  said: 

*'The  estoppel  must  be  certain;  and  by  this 
is  meant,  not  only  that  the  facts  upon  which 
it  is  based  should  be  clearly  proven,  but  they 
should  not  be  capable  of  bearing  any  other  con- 
struction than  that  put  upon  them." 

[6]  Another  principle  of  estoppel  in  pais 
applicable  here  is  that  mere  silence  will  not 
work  an  estoppel,  and  that  to  effect  an  estop- 
pel by  silence  it  must  appear  that  the  per- 
son has  full  knowledge  of  all  the  facts  and  of 
his  rights,  and  had  an  intent  to  mislead  or  at 
least  a  willingness  that  the  other  party  might 
be  misled  by  his  attitude.  10  U.  C.  U  tit 
Estoppel,  §  21,  pp.  692,  693 ;  Hiden,  Trustee, 
V.  Mahanes,  119  Va.  116,  89  S.  E.  121.  And 
as  these  authorities  say,  a  person  claiming 
an  estoppel  must  have  been  mlsded  to  his  in- 
jury, if  an  estoppel  is  not  declared.  There 
la  nothing  In  pleadings  or  proofs  showing 
reliance  by  respondents  on  acts  or  representa- 
tions of  plaintiffs  or  any  of  the  partitioners, 
nor  prejudice  resulting  therefrom  other  than 
that  they  received  the  oil  and  gas  royalties 


and  appropriated  the  whole  thereof  produced 
from  weUs  on  their  particular  lots.  They 
expended  no  money  In  the  production  of  oil 
and  gas;  nor  have  they  otherwise  been  in- 
juriously affected.  True,  they  will  be  re- 
quired to  pay  to  the  other  partitioners  their 
shares  of  the  oil  and  gas  rentals  according 
to  the  principles  of  the  decision;  but  this  Is 
not  sudi  prejudice  as  will  estop  the  other 
partitioners  from  claiming  their  shares  of 
the  oil  and  gas  produced. 

Nor  do  we  see  how  respondents,  as  daimed 
by  them  in  their  third  point  of  defense,  were 
prejudiced  by  the  conduct  of  the  plaintiffs 
and  F.  W.  Abney  in  notifying  the  lessees  of 
their  purpose  to  cancel. the  leases  so  far  as 
they  covered  the  lands  allotted  to  them,  nor 
in  the  bringing  of  suit  by  them  against  the 
oil  companies,  owners  of  the  leases,  to  can- 
cel the  same.  They  were  defeated  in  that 
suit ;  and  besides,  how  could  that  proceeding 
have  misled  respondents  to  their  injury?  To 
lestop  plaintiffs  in  the  assertion  of  their 
rights,  as  we  have  seen  from  the  authorities 
already  dted,  defendants  must  have  been  led 
thereby  to  change  their  circumstances  and 
act  to  their  prejudice.  Nothing  amounting 
to  such  prejudice  is  pleaded  or  proven. 

And  we  do  not  see  how  the  fact  that  Jotm 
E.  Lewis  or  his  grantee  F.  W.  Abney,  re- 
ceived from  the  oil  companies,  lessees,  the 
gas  rental  of  $200.00  per  year  accruing  from 
the  lot  allotted  to  said  Lewis  in  said  parti- 
tion, as  afBrmed  in  their  fourth  point  of  de- 
fense, operated  to  mislead  respondents  or 
any  of  the  other  partitioners.  They  did  not 
in  any  way  change  their  position  with  respect 
to  their  lots,  or  spend  any  money  by  reason 
thereof.  The  Abney  estate  will  be  required 
to  account  for  such  gas  rentals,  as  respond- 
ents will  be  required  to  account  for  the  oil 
and.  gas  rentals  received  by  them.  Nor  have 
respondents  been  in  any  way  prejudiced  by 
the  act  of  the  plaintiff  W.  O.  Campbell,  a 
tenant  by  the  curtesy  of  his  wife,  one  of  said 
partitioners,  and  as  heir  of  his  deceased 
daughter,  in  receiving  from  the  lessees  his 
share  of  the  oil  and  gas  rentals  accruing  from 
the  wells  on  the  dower  lot  set  off  to  Mary 
M.  Lewis,  widow  of  Edward  Lewis,  after  her 
death.  As  the  dower  lot  had  not  been  parti- 
tioned among  the  heirs  of  Bdward  Lewis, 
Campbell  was  entitled  as  such  tenant  by  the 
curtesy  to  his  share  of  the  oil.  It  is  sug- 
gested that  the  decree  of  May  27,  1919,  to 
erroneous  as  to  Campbell  in  giving  him  for- 
ever the  share  of  his  wife  in  the  oil  and  gas 
from  the  dower  lot  to  the  prejudice  of  his 
children,  some  of  whom  are  infants.  His 
right  as  tenant  by  the  curtesy  of  course  would 
end  with  his  death,  and  the  oil  from  the  dow- 
er lot  would  then  go  according  to  the  law  of 
descents  and  distributions,  and  we  see  no 
prejudice  in  any  way  to  respondents  and 
appellants. 

The  fifth  and  last  ground  ot  defense  re* 
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mains  to  be  considered,  namely,  that  the  oil 
companies,  lessees^  bad  recognized  said  partl« 
tion,  and  as  w^s  bad  been  drilled  bad  treat- 
ed tbe  royalties  in  tbe  oil  and  gas  produced 
as  belonging  to  tbe  partitloners  on  wbose 
lots  tbe  wells  bad  been  drilled,  and  tbat 
Campbell  and  tbe  other  partitloners  had  no- 
tice thereof  and  had  acquiesced  therein 
until  they  had  found  out  that  said  partition 
had  turned  out  to  their  disadrantage.  So 
far  as  the  oil  and  gas  companies  are  concern- 
ed, they  are  protected  as  against  Abney  and 
Campbell  by  the  decree  In  their  favor  In  the 
suit  brought  against  them,  already  referred 
to,  and  by  the  voluntary  surrender  of  any 
rights  as  claimed  against  said  lessees.  These 
companies  have  been  dismissed  by  agree- 
ment out  of  this  suit,  and  there  is  involved 
now  only  the  rights  of  the  partitloners  to  the 
oil  and  gas  rentals  produced  and  paid  over 
to  the  partitloners  as  stated,  and  there  is 
nothing  in  the  pleadings  or  proofs  showing 
prejudice  to  respondents  and  appellants  to 
which  the  principles  of  estopp^  can  be  ap- 
plied. 

We  now  come  to  the  consideration  of  the 
defense  sought  to  be  presented  by  the  sup- 
plemental answers  of  the  administrator  of 
Mary  M.  Lewis,  deceased,  and  of  respondents 
Lucy  J.  Lynch  and  others.  It  is  said  in  these 
answers  that  by  the  terms  of  the  leases  for 
oil  and  gas  executed  by  said  Edward  and 
Mary  M«  Lewis,  of  April  12,  1900,  properly 
construed  Mary  M.  Lewis,  one  of  the  lessees, 
was  entitled  in  her  own  right  to  one-half  of 
the  oil  and  gas  royalties  and  to  a  dower 
right  In  the  other  half  thereof,  and  that  the 
decree  of  liay  27,  1919,  complained  of,  is 
erroneous  In  denying  them  their  rights  as 
heirs  of  Mary  M.  Lewis,  by  giving  a  portion 
to  Mrs;  Campbell  or  her  husband  and  heirs 
when  she  was  not  an  heir  of  Mary  M.  Lewis. 
We  think  the  question  was  fully  presented 
by  the  original  bill  and  exhibits.  The  said 
leases  were  fully  pleaded  and  exhibited  with 
tbe  bill,  and  the  demurrers  thereto  presented 
fully,  without  the  aid  of  answers,  the  ques- 
tion now  sought  to  be  presented  anew  on  this 
hearing.  This  question  was  fully  adjudicated 
on  the  former  appeal.  Whether  the  rights 
of  Mary  M.  Lewis  under  these  leases  were 
rightly  or  wrongly  determined.  Is  a  question 
not  now  open  for  consideration;  for  that 
adjudication  must  be  respected  in  any  sub- 
sequent 4ecree^  as  the  law  of  this  case. 
Wherefore,  we  respond  to  the  arguments  of 
counsel  predicated  on  prior  decisions  of  this 
court,  of  which  Coffman  v.  Qslb  Co.,  74  W. 
Va.  (^,  81  S.  H  075,  is  perhaps  the  latest, 
that  we  can  do  nothing  but  refer  them  to  ttie 
prior  decision  in  this  case,  point  four  of  the 
syllabus. 

[7]  In  a  reply  brief  ffled  by  respondents 
and  appellants  Lucy  J.  Lynch  and  others  in 
Oase  No.  4106,  the  absent^  of  Amanda  E. 
Lewis,  wife  ot  John  B,  Lewis,  is  urged  as 


an  additional  ground  fbr  reversing  the  decree 
of  May  27,  1919,  and  affirming  the  decree  of 
January  28,  1920.  This  proposition  is  based 
on  the  contract  of  said  Lewis  and  wife  with 
F.  W.  Abney,  of  October  22,  1906,  and  their 
deed  to  said  Abney,  of  April  26,  1907,  made 
pursuant  thereto,  where  there  was  "reserved 
and  excepted  from  this  deed  one-sixteenth 
part  of  the  oil  in  said  land  if  any  shall  be 
discovered  or  found  therein."  It  is  asserted 
that  the  exception  or  reservation  was  of  a 
joint  interest  in  favor  of  both  grantees  upon 
the  principles  announced  in  Pyle  v.  Hender- 
son, 65  W.  Va.  122,  46  S.  E.  791,  Beckwlth 
V.  Laing,  66  W.  Va.  246,  249,  66  S.  BL  354,  and 
Coffman  v.  Gas  Co»,  supra.  We  do  not  think 
these  cases  have  any  application  to  the  pro- 
visions of  this  contract  and  deed.  The  effect 
of  these  instruments  was  to  ezoej^t  from  the 
grant  one-sixteenth  of  the  oil  in  place,  which 
was  not  crranted,  leaving  the  title  to  this 
much  of  the  oil  in  the  owner,  neither  reserv- 
ing nor  granting  to  the  wife  anything  except 
her  inchoate  right  of  dower  in  the  oil  except- 
ed. We  do  not  think  she  was  a  necessary 
party  to  the  suit  Her  husband  is  still  living, 
and  the  question  of  her  dower  right  In  the 
oil  is  not  presented  by  the  record,  and  while 
her  husband  is  living  it  could  not  arise.  * 
[t]  This  disposes  of  all  the  material  ques- 
tions presented  by  appellants  Lucy  J.  Lynch 
and  others  on  their  appeal  in  Case  No.  4108. 
We  also  have  the  appeal  of  W.  O.  Abney  and 
others,  representatives  of  the  estate  of  F.  W. 
Abney,  deceased.  The  court  below,  in  the 
decree  of  January  23,  1920,  dismissing 
plaintiffs'  bill,  denied  them  the  right  to  with- 
draw their  former  answer  and  file  a  new  one, 
in  which  they  proposed  to  take  a  position 
respecting  the  partition  of  said  land  different 
from  that  assumed  by  them  in  their  former 
answer,  and  to  claim  the  benefits  of  the  de- 
cree of  Mlay  27, 1919,  and  share  proiH>rtionally 
in  the  division  of  the  oil  and  gas  rentals 
with  plaintiffs  Campbell  and  others.  This 
new  answer  sets  up  reasons  which  it  is  as- 
sumed by  them  justify  this  change  of  posi- 
tion, namely,  the  death  of  F.  W.  Abney,  and 
the  failure  of  his  personal  representatives 
to  comprehend  or  appreciate,  until  after  the 
conmiissioner's  report  was  filed,  the  Inequi- 
table results  to  them  of  the  position  taken 
in  their  original  answer.  One  fact  strcmgly 
appealing  to  a  court  of  equity  in  behalf  of 
these  appellants  is  that  if  they  should  be  held 
to  the  concessions  in  their  original  answer, 
they  would,  on  the  principles  of  the  decree 
pronounced  here,  be  compelled  to  aecount  to 
the  other  partitloners  for  about  aU  of  the 
$1,900.00  received  by  them  for  royalty  or 
rent  for  the  gas  well  on  th^r  lot,  and  not  be 
allowed  to  share  In  the  royalty  oils  and  gas 
rentals  produced  from  the  other  lots.  tHie 
record  shows  how  inequitable  this 'result 
would  be  to  the  Abney  estate,  and  there  ap> 
pears  no  just  reason  on  principles  el  estoppelt 
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rules  of  pleading,  or  otherwise,  why  they 
should  not  be  allowed  to  share  with  the 
other  partiUoners  according  to  the  decree 
and  as  rei>orted  by  the  commissioner  to  whom 
the  cause  was  thereby  referred.  This  con- 
clusion, we  think,  Is  supported  by  the  case  of 
Depue  V.  Sergent,  21  W.  Va.  826,  and  in 
Smith  Y.  Babcock.  3  Sumn.  583,  Fed.  Cas.  No. 
13006,  cited  and  approved  in  the  Sergent 
Case. 

Since  the  foregoing  appeals  were  allowed 
and  docketed  here,  John  Edward  Lewis  has 
appeared  and  cross-assigned  error.  His  coun- 
sel says  in  his  brief  that  before  the  Abney 
estate  assumed  their  new  position,  he  was 
satisfied  to  stand  by  said  partition ;  but  now 
he  opposes  the  decree  in  favor  of  said  AbHey 
estate,  giving  to  it  what  would  have  been 
his  share  in  all  the  gas  under  the  whole  tract 
and  fifteen-sixteenths  of  his  one-sixth  in  all 
the  oil  therein,  for  the  reason  that  under  his 
contract  with  said  F.  W.  Abney,  he  granted 
Abney  only  the  gas  and  fifteen-sixteenths  of 
all  the  oil  under  the  particular,  ninety  acres 
allotted  to  him  tn  said  partition.  He  also 
insists  that  his  wife  Amanda  E.  Liewis  is  a 
necessary  party  to  the  suit,  and  that  because 
of  her  absence  the  whole  decree  should  be 
Reversed.  We  do  not  see  what  right  John 
B.  Lewis  has  to  complain.  By  his  contract 
with  Abney  made  before  the  partition,  he 
and  his  wife  undertook  to  sell  to  said  Abney 
"all  their  interest  in  the  lands  belonging  to 
the  estate  of  Edward  Lewis,  situate  on  the 
head  of  Little  Sandy,  in  Boane  County,  West 
Virginia,  at  the  price  of  twenty  dollars  per 
acre,  the  said  interest  being  an  undivided 
one-sixth  (%)."  True^  by  the  same  contract 
they  also  agreed  that  as  soon  as  partition  of 
said  lands  should  have  been  made  and  the 
interests  of  the  parties  therein  allotted  to 
them  that  they  would  make  to  said  Abney  a 
deed  therefor  with  covenants  of  general  war- 
ranty, free  from  incumbrances  or  adverse 
daims^  reserving  however  from  said  con- 
veyance a  one-sixteenth  (i/ie)  part  of  the  oil 
in  said  land  if  any  should  be  found  therein ; 
but,  except  for  the  one-sixteenth  of  the  oil 
reserved,  said  Lewis  and  wife  by  their 
contract  agreed  to  sell  their  interest  in  the 
estate  in  said  land ;  wherefore  as  the  decree 
gives  said  Lewis,  or  does  not  give  to  Abney, 
the  one-sixteenth  of  the  one-sixth  of  the  oil 
under  the  whole  tract,  but  leaves  that  one- 
sixteenth  to  said  Lewis,  how  can  he  be  heard 
in  behalf  of  his  brothers  and  sisters  whose 
rights  and  interests  are  fixed  by  the  decree 
of  this  court  and  by  that  of  the  circuit  court, 
of  May  27,  1919,  appealed  from  by  them. 
That  Lewis's  wife,  Amanda  E.  Lewis,  is  not 
an  interested  or  necessary  party  to  this  suit,' 
we  have  already  shown  in  response  to  the 
same'  point  made  in  behalf  of  Lucy  J.  Lynch 
and  others. 


From  the  foregoing  it  manifestly  appears 
that  the  decree  below  of  January  23,  1920, 
must  be  reversed,  and  the  cause  remanded, 
to  be  proceeded  with  according  to  the  prin- 
ciples herein  adjudicated  and  further  ac- 
cording to  the  rules  and  principles  governing 
courts  of  equity. 


(88  W.  Va.  371) 

PERDUE  et  aJ.  v.  WARD  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  12,  1921.) 

(Syllalus  by  the  Court.) 

Jttdgment  €=>590  (4)— Decree  in  suit  to  r»- 
atraln  obstruction  of  right  of  way  held  not 
to  estop  same  plaintiffs  to  recover  damaoes 
for  obstruction. 

A  final  decree  in  an  injunction  suit,  insti- 
tuted solely  for  the  purpose  of  inhibiting  de- 
fendants from  obstructing  plaintiffs'  right  of 
way  over  defendants'  land,  and  which  decree 
affords  that  relief  only,  is  not  an  estoppel  to  a 
subsequent  suit  at  law  by  the  same  i^aintiifs 
against  the  same  defendants  to  recover  dam- 
ages caused  by  the  obstruction  of  plaintiffs' 
right  of  way;  and  especially  is  this  true  where 
the  record  of  the  injunction  suit  discloses  that 
the  question  of  damages  for  tiie  obstruction 
was  not  even  mentioned. 

Case  Certified  from  Circuit  Court,  Wayne 
County. 

Suit  by  Orra  Perdue  and  others  agaUist 
Sam  Ward  and  others.  Judgment  for  de- 
fendant on  demurrer,  and  case  certified. 
Reversed  and  demurrer  sustained. 

C.  W.  Ferguson,  of  Wayne,  and  (X  8. 
Welch,  of  Huntington,  for  defendants. 

LIVELY,  J.  Orra  Perdue  and  others  in- 
stituted an  action  of  trespass  on  the  case 
against  the  defendants  Sam  Ward  and  Lind- 
say Ward  for  damages  for  obstructing  a 
right  of  way  over  the  defendants'  land  to  the 
county  road  from  a  tract  of  75  acres  owned 
by  the  plaintiffs  in  Wayne  county.  A  special 
plea  was  interposed  by  defendants,  bringing 
into  the  case  the  record  of  a  former  suit  be- 
tween the  same  parties  concerning  the  same 
right  of  way,  decided  by  the  Supreme  Court 
and  reported  in  85  W.  Va.  474,  102  S.  E.  96, 
and  styled  Alice  Roberts  et  al.  v.  Lindsay 
Ward  et  al.,  which  it  is  urged  is  res  judicata 
of  the  right  of  the  plaintiffs  to  the  damages 
here   involved. 

The  circuit  court  decided  that  the  decree 
of  the  Supreme  Court  was  res  judicata  of 
the  claim  of  damages  because  if  the  damages 
were  not  litigated  in  the  former  injunction 
suit  they  could  have  been,  and  ought  to  have 
been;  and  this  is  the  controlling  question 
certified  for  decision  here. 

An  inspection  of  the  injunction  suit  of 
Roberts  v.  Ward  set  up  here  as  a  bar  to  dam- 
ages discloses  that  the  question  of  damages 
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was  not  InYolved.  The  only  allegation  In  the 
bill  which  has  any  bearing  whatever  on  the 
question  is  that  the  closing  of  the  right  of 
way  by  defendants  "operates  to  the  great 
and  irreparable  injury  of  the  plaintiffs  In 
the  use,  farming,  and  occupancy  of  said  tract 
of  land."  No  damages  are  sought  for  or  ask- 
ed in  the  prayer,  and  nothing  whatever  is 
said  about  damages  in  the  evidence.  Where 
there  is  no  pleading,  there  can  be  no  recov- 
ery. Allegata  and  probata  must  correspond. 
Riley  V.  Javls.  43  W.  Va.  43,  28  S.  B.  366. 
This  allegation  of  •'irreparable  injury"  in 
the  original  bill  is  not  a  sufficient  pleading 
of  damages,  and  was  clearly  not  intended  to 
be  so. .  It  is  a  mere  conclusion.  A  plaintlff*s 
demand  for  any  specific  relief  must  be  set 
out  with  reasonable  certainty,  with  fticts  and 
circumstances  of  time,  place,  and  manner,  as 
will  fully  disclose  his  demand  and  Inform  the 
defendant  of  what  he  has  to  meet.  The  facts 
out  of  which  his  demand  arises  must  be  stat- 
ed, and  not  merely  conclusions  of  law.  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  409,  18  S. 
E.  611.  Without  proper  pleading,  no  relief 
can  be  had.  In  the  bill  there  was  no  attempt 
to  plead  damages,  none  were  asked,  no  evi- 
dence taken  on  that  question,  and  no  recov- 
ery, clearly  indicating  that  the  parties  and 
the  court  considered  that  tills  question  was 
in  no  way  involved. 

We  are  not  unmindful  of  the  principle  that 
where  equity  Jurisdiction  has  been  obtained 
all  incidental  relief  may  be  granted,  and  the 
cause  retained  for  that  purpose  In  order  to 
avoid  a  multiplicity  of  suits  and  settle  all 
questions  in  controversy  between  the  parties 
growing  out  of  the  principal  matter  in  liti- 
gation. The  court  below  took  the  view  that, 
inasmuch  as  plaintiffs  might  have  so  framed 
their  injunction  bill  as  to  include  damages, 
might  have  introduced  evidence  on  that  ques- 
tion, and  ought  to  have  done  both,  but  failed 
or  neglected  to  do  either,  then  they  should 
be  estopped  for  that  reason.  The  weight  of 
authority  seems  to  be  otherwise.  The  two 
actions  are  separate  and  distinct.  One  Is  for 
the  purpose  of  preserving  an  easement  free 
and  unobstructed,  and  to  compel  the  remov- 
al of  obstructions  already  placed,  peculiarly 
a  subject  of  chancery  Jurisdiction;  and  the 
other,  assessment  of  damages,  peculiarly  a 
question  for  a  Jury.  The  plaintiffs  are  en- 
titled to  their  trial  by  Jury  preserved  to  them 
by  the  Ck>nstitution.  In  the  injunction  suit 
the  right  of  way  is  the  foundation  of  the  ac- 
tion, and  not  the  damages  suffered.  In  many 
cases  of  this  character  no  damages  are  in- 
volved, and  especially  is  this  true  where  the 
obstruction  is  such  as  might  usurp  the  right 
of  way  by  adverse  user.  Danlelson  v.  Sykes, 
157  Cal.  686,  109  Pac.  87.  28  L.  R.  A.  (N.  S.) 
1024;  Swift  V.  Coker,  83  Ga.  789,  10  S.  E. 
442,  20  Am.  St  Rep.  347;  Schmoele  v.  Betz, 
212  Pa.  32,  61  AtL  525,  108  Am.  St.  Rep.  345. 
The  principle  governing  this  case  is  well 
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stated  by  the  Supreme  Court  of  the  United 
States  as  follows  : 

"As  we  understand  the  rule  in  respect  to  the 
conclusiyeness  of  the  verdict  and  judgment  in 
a  former  trial  between  the  same  parties,  where 
the  judgment  is  used  in  pleading  as  a  technical 
estoppel,  or  is  relied  on  by  way  of  evidence  as 
conclusive,  per  se,  it  must  appear,  by  the  rec- 
ord in  the  prior  suit,  that  the  particular  con- 
troversy sought  to  be  concluded  was  necessari- 
ly tried  and  determined,  that  is,  if  the  record 
of  the  former  trial  shows  that  the  verdict  could 
not  have  been  rendered  without  deciding  the 
particular  matter,  it  will  be  considered  to  have 
settled  that  matter  as  to  all  future  actions  be- 
tween the  parties;  and,  further,  in  cases  in 
which  the  record  itself  does  not  show  that  the 
matter  was  necessarily  and  directly  found  by 
the  jury,  evidence  aUunde  consistent  with  the 
record  may  be  received  to  prove  the  fact;  but, 
even  where  it  appears  from  extrinsic  evidence 
that  the  matter  was  properly  within  the  issue 
controverted  in  the  former  suit,  if  it  be  not 
shown  that  the  verdict  and  judgment  necessari- 
ly involved  its  consideration  and  determination, 
it  will  not  be  concluded."  Steam  Packet  Co. 
V.  Sickles,  72  U.  S.  (5  Wall.)  580,  18  U  Ed. 
550. 

Where  a  decree  in  a  former  suit  is  plead- 
ed as  a  bar  in  a  subsequent  suit  about  the 
same  matter,  not  mere  matters  of  defense, 
in  order  to  be  a  bar,  it  must  appear  that 
the  matter  in  the  last  suit  was  in  issue  in 
the  first,  and  that  the  pleadings  in  the  first 
suit  were  such  that  the  court  could  have 
passed  upon  such  matters.  State  v.  McEl- 
downey,  54  W.  Va.  695,  47  S.  B.  650.  Judge 
Poffenbarger  further  illustrates  the  princi- 
ple as  follows: 

"Take,  for  illustration,  an  executory  contract 
for  the  sale  of  land.  Circumstances  entirely 
aside  from  the  validity  of  the  contract  may 
constrain  a  court  of  equity  to  refuse  specific 
performance  of  it,  without  declaring  it  invalids 
Thereafter  a  court  of  law  may  entertain  an  ac- 
tion on  it  for  damages.  Here  we  have  the 
same  contract  and  the  same  parties,  but  the 
former  suit  would  not  conclude  the  latter. 
The  causes  of  action  are  not  the  same.  One  is 
the  assertion  of  a  claim  for  damages  for  a 
breach  of  the  contract,  and  the  other  a  claim 
of  right  to  specific  performance."  Hudson  v. 
Land  &  Mining  Co.,  71  W.  Va.  403,  76  S.  B. 
797. 

See  this  case  for  a  discussion  of  the  prin- 
ciple involved  here  and  citation  of  cases 
where  it  is  applied. 

**The  estoppel  of  a  Judgment  extends  only 
to  the  points  directly  involved  in  the  action  and 
decided,  and  not  to  any  matter  which  was  only 
incidentally  cognizable  or  which  came  collat- 
erally in  question,  although  it  may  have  arisen 
in  the  case  and  have  been  judicially  passed  on." 
23  Cyc.  1300. 

See,  also,  Henry  ▼.  Davis,  13  W.  Va.  230; 
and  Western  M.  &  Af.  Co.  y.  Virginia  Cannel 
Coal  Co.,  10  W.  Va.  250,  where  it  la  held 
that  to  make  a  fact  passed  on  in  a  former 
suit  res  Judicata  it  must  have  been  directly 
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and  not  ^oUatterally  in  issue  in  the  former 
suit,  and  there  decided.  Further  illustra- 
tive of  the  rule  and  peculiarly  applicable  to 
thfc  question  certified  is  the  decision  in  Piro 
V.  Shipley,  33  Pa.  Super.  Ct  278,  wherein  it 
is  held : 

•*Where,  in  a  suit  in  equity  to  restrain  a  tres- 
pass of  a  continuing  and  permanent  character, 
it  appears  that  neither  in  the  pleadings,  nor  in 
the  evidence,  nor  in  the  decree,  was  any  men- 
tion made  whatever  of  damages,  such  suit  is 
not  res  adjudlcata  of  a  subsequent  action  of 
trespass  to  recover  actual  and  compensatory 
damages  for  the  trespass,  the  further  contin- 
uance of  which  was  enjoined  in  the  equity 
suit** 

We  are  dted  to  Gilbert  ▼.  Beak  Fish  Co., 
86  Mfain.  865,  90  N.  W.  767,  68  K  R.  A.  735, 
which  holds  exactly  opposite  to  the  decision 
of  the  Pennsylvania  court  lust  quoted.  But 
it  will  be  observed  that  this  decision  was  in- 
fluenced by  the  code  practice  adopted  by  that 
state,  for  it  is  stated  therein  that  the  code 
system  of  practice  was  undoubtedly  designed 
to  avoid  a  multiplicity  of  suits  by  enabling 
parties  to  settle  and  determine  in  one  ac- 
tion all  matters  of  difference  between  them 
arising  out  of  or  relating  to  the  same  trans- 
actioh.  The  bill  in  the  case  of  Inderlied  v. 
Whaley,  85  Hun,  63, 32  N.  Y.  Snpp.  640,  dted, 
not  only  prayed  for  an  injunction  against 
the  trespasses  being  committed  by  the  de- 
fendant, but  sought  damages  as  incidental 
to  equitable  relief,  and  the  court  held  that 
under  a  proper  state  of  facts  the  plaintiff 
was  entitled  to  all  damages  sustained  up  to 
the  time  of  Judgment,  and  a  recovery  of  dam- 
ages would  be  a  bar  to  a  future  suit  for  the 
same  damages;  that  is,  the  damages  accru- 
ing up  to  the  time  of  the  decree  in  the  in- 
junction suit  The  case  of  Alderson  t. 
Horse  Creek  Land  Co.,  81  W.  Va.  411,  94  S. 
B.  716,  is  dlffereot  from  the  case  under  con- 
sideration. Wingfleld  held  a  tax  title  to 
the  land  in  litigation,  and  Shrewsbury,  trus- 
tee iu  bankruptcy,  representing  the  former 
owner  from  whom  the  land  was  sold  for  tax- 
es, firued  to  set  aside  the  tax  deed  as  a  cloud 
on  the  title,  which  suit  was  successful,  and 
he,  Shrewsbury,  trustee,  then  sold  the  land 
at  a  trustee's  sale  to  Geo.  P.  Alderson,  who 
proceeded  against  the  defendant  Horse  Creek 
Land  Company  for  an  accounting  for  timber 
and  coal  taken  from  the  land  and  for  a  par^ 
tition  of  the  land.  The  defendant  set  up 
as  a  defense,  among  other  things,  that  it  was 
the  owner  of  the  entire  lands,  and  had  pur- 
chased a  title  to  a  part  of  the  lands  known 
as  the  Levassor  title,  which  had  been  adjudg- 
ed to  be  a  superior  title  to  that  of  Alderson, 
and  that  it  was  the  owner  of  all  the  lands  by 
reason  of  adverse  possession  under  the  tax 
deed  as  color  of  title.  Defendant  insisted 
that  the  Levassor  title  was  not  set  up  as  a 
matter  of  defense  to  the  first  suit,  and  that 
it  was  not  necessary  f  <Mr  it  so  to  do  in  order 
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to  get  the  benefit  of  it  as  a  defense,  and  that 
the  said  title  was  not  involved  upon  the  for- 
mer hearing.  This  contention  was  denied 
by  this  court,  which  held  that  it  was  the 
duty  of  the  defendant  to  set  up  in  the  first 
suit  all  its  defenses,  otherwise  it  would  be 
precluded  from  so  doing  In  the  subsequent 
suit.    The  opinion  says: 

"Ordinarily  but  one  opportunity  is  given  a 
defendant  to  make  defense,  and  if  he  fails  to 
present  all  of  the  matters  which  are  available 
to  defeat  the  plaintiff's  right  in  whole  or  in 
part,  he  will  be  forever  barred  from  thereafter 
presenting  them.  This  seems  to  be  the  well- 
established  doctrine  of  the  authorities  dted 
above." 

The  authorities  dted  were  to  sustain  point 
1  of  the  syllabus,  which  must  be  read  in  con- 
nection with  the  facts  of  that  case.  The 
subject-matter  in  both  suits  was  the  title  to 
the  land,  and  the  defense  set  up  in  the  sec- 
ond suit  was  Inddent  to  and  came  within  the 
legitimate  purview  of  the  subject-matter,  and 
it  was  the  duty  of  defendant  to  plead  that 
defense  in  the  first  suit  or  forever  be  barred 
from  asserting  it  against  the  plaintiff. 

''A  judgment  is  not  condusive  of  every  ques- 
tion which  might  have  been  made  in  the  case, 
as  is  sometimes  erroneously  said,  but  only  of 
matters  that  had  of  necessity  to  be  determined 
before  the  judgment  could  have  been  glTen." 
Hart  ▼.  Bates,  17  S.  0.  86. 

See,  also,  Allebaugh  v.  Coakley,  75  Va.  628, 
where  it  Is  held  if  the  cause  of  action  is  di- 
visible, or  the  pleadings  Involve  two  distinct 
propositions,  it  is  competent  to  show  that  only 
one  of  them  was  submitted  to  and  passed  up- 
on by  the  jury,  where  the  judgment  is  relied 
upon  as  a  bar. 

We  conclude  that  the  decree  in  the  injunc- 
tion suit  is  not  a  bar  to  the  present  suit  for 
damages,  and  so  answer  the  question  certi- 
fied. 

Beversed. 

(88  W.  Va.  876) 

FOREMAN  et  al.  v.  ORCENBURQ  et  a1. 

(No.  4120.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  12,  1921.) 

(Byllabu9  by  the  Oaurt.) 

I.  Easemants  id=s>8(4)— Use  by  laadowaer  ef 
private  way  over  adJolBlsg  traot  of  another 
Jointly  wHh  him  held  prMomptlveiy  aitvene. 
Open,  continuous,  and  notorious  use  by  an 
owner  of  land  of  a  private  way  over  an  adjoin- 
ing tract  owned  by  another  person,  known,  ac- 
quiesced in,  unobjected  to,  and  unprotested  by 
the  latter,   is   presumptively   adverse   to   him 
and  enjoyed  under  a  bona  fide  claim  of  right, 
even  though  the  way  is  used  jointly  by  both 
owners  as  a  common  outlet  from  ^eir  prop* 
ertiesL 
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2.  Easements  ^=»5~Use  of  private  way  over 
land  of  another  for  10  years  herd  to  give  title 
by  prescription. 

Such  use  for  a  period  of  10  years,  in  the 
absence  of  proof  of  circumstances  altering  its 
character,  ripens  into  perfect  title  to  an  ease- 
ment over  the  adjoining  land  by  prescription. 

3.  Easements  ^=s>8(4)— Way  throngh  inclosed 
lands  obfstruoted  by  ofttes  presnmptlvely  pri- 
vate way;  claimant  of  way  ttirouob  Inclosed 
lands  need  only  prove  open,  notortotts,  aod 
known  user  to  establish  easoment  therein. 

A  way  through  indosed  lands,  burdened  or 
obstructed  by  gates  or  bars,  is  presumptively  a 
private  way,  notwithstanding  its  use  to  some 
extent  by  tiie  general  public,  and  the  claimant 
of  the  way,  as  a  private  one  appurtenant  to 
his  land,  is  not  required  to  prove  some  act  in- 
dicative of  an  independent  assertion  of  right 
beyond  that  shown  by  his  open,  notorious,  and 
known  user,  in  order  to  estaUish  or  maintain 
the  easement. 

4.  Easements  ^s»4 1— Extent  of  easement  by 
prescription  determined  by  extent  of  user. 

When  an  easement  has  been  acquired  by 
prescription,  the  extent  of  the  right  so  ac- 
quired is  measured  and  determined  by  the  ex- 
tent of  the  user  out  of  which  it  originated. 

Appeal  from  the  Olrcuit  Gourt»  Wood 
CJounty. 

Suit  by  Alda  Foreman  and  others  against 
Tony  Greenborg  and  others.  Decree  for 
<x»mplalna]its,  and  defendant  named  appeals. 
Affirmed, 

William  Beard*  of  Parkersbarg;  for  ap- 
pellant 

Turner  ft  Brennan,  of  Parkersburg,  for 
appellees. 

LYNCH,  J.  The  reasons  assigned  in  the 
petitipn  of  the  defendant  in.  the  suit  flor  revere 
aal  of  the  decree  granting  the  prayer  of  the 
bill  are:  The  refusal  to  sustain  the  demurrer 
to  the  bill ;  the  adjudication  of  an  indefeasi- 
ble title  by  prescription  to  an  easement  of  way 
over  defendant's  land ;  and,  if  any  such  right 
existed,  the  establishment  of  one  having  a 
width  sufficient  to  allow  passage  thereon  of 
two  vehicles  moving  in  (^poslte  directions. 
As  sununarifled  by  appellant  in  his  brief; 
^'there  is  but  one  queBtion  involved**  upon 
this  hearing,  ''and  that  is  whether  the  ap- 
pellees' claim  to  a  right  of  way  by  prescript 
tion  has  been  made  to  appear,"  and  again 
^*the  exact  question  here  is:  Can  a  permissive 
use  of  a  road  over  land  of  one  of  two  owners 
of  adjoining  farms,  using  the  right  of  way 
jointly  as  a  conunon  outlet,  ever  ripen  into 
an  easement  by  prescription?"  This,  he  says, 
**Ib  a  fair  statement  of  the  appellees'  daim 
to  the  use  of  the  roadway.  It  shnply  takes 
as  true  the  all^^tion  of  the  appeUees'  bill." 
If  this  summarisation  comprehends  the 
issues,  it  necessarily  prescribes  the  limit  of 
this  discussion.  Beyond  this  limitation  the 
Investigation  need  not  proceed.    Appellant 


has  voluntarily,  and  it  is  presumed  advisedly, 
assailed  the  decree  at  what  he  apparently 
deemed  its  most  vulnerable  point. 

The  land  owned  by  Mrs  Foreman,  one  of 
the  plaintiffs,  she  acquired  by  descent  from 
her  farther,  John  Small,  and  he  from  the 
heirs  of  Reuben  Spencer  by  deed,  and  Spen- 
cer from  Joseph  T.  Leavitt  also  by  deed  in 
1848.  The  Small  land  adjoins  the  land  of 
appellant,  the  title  to  which  he  acquired 
from  the  same  remote  source,  though  it  did 
not  vest  in  him  until  the  year  1909  by  deed 
of  Mrs.  Cottlngbam.  Their  f&miliarity  with 
the  surrounding  circumstances  qualified  them 
to  speak  intelligently  and  accurately  respect- 
ing the  existence  of  the  controverted  road« 
way,  as  they  saw  and  knew  it  many  years 
before  appellant's  purchase  of  the  tract  own- 
ed by  him.  The  road  was  where  it  now  is, 
they  say,  when  they  first  became  acquainted 
with  Small  and  Whitlatch.  They  knew  its 
location  and  the  constant  use  made  of  it 
during  the  time  of  the  proprietorship  of 
the  successive  owners  after  Spencer,  whom 
they  did  not  know  and  never  saw.  Their 
testimony  was  unshaken  when  tested  by 
cross-examination,  and  there  was  no  other 
attempt  to  impeach  their  veracity  or  con< 
tradict  their  testimony.  Besides,  the  wit* 
nesses  who  spoke  for  appellant  fully  and 
completely  corroborate  the  facts  proved  by 
appellees  respecting  the  long  and  uninter- 
rupted user  of  the  easement  through  Green- 
burg's  land.  The  statement  of  appellant 
himself  is  emphatic  upon  that  question,  and 
by  his  testimony  he  confirms  the  existence 
of  the  roadway  and  its  continuous  enjoyment 
by  both  parties,  occasionally  by  others,  whose 
convenience  it  served  in  reaching  the  nearest 
public  highway.  It  cannot  therefore  be  said 
that  the  effort  to  establish  the  continued 
existence  and  use  of  the  roadway  for  the 
requisite  10-year  period  necessary  under  the 
holdings  of  this  court  has  failed. 

[2,3]  The  .road  in  question  extends  for 
part  of  its  length  along  the  common  line  of 
both  properties  and  for  the  remainder  of 
the  distance  oni  appellant's  land.  Both 
tracts  are  inclosed  and  the  road  itself  bur- 
dened or  obstructed  by  gates  or  bars  and 
has  been  used  in  that  condition  for  many 
years.  Presumptively,  therefore,  it  is  a  pri* 
vate  way.  Roberts  y.  Ward,  85  W.  Va.  474, 
102  S.  E.  96.  As  in  most  cases  of  this  char- 
acter, there  is  no  proof  that  express  permis- 
sion to  use  it  was  ever  requested  by  or  grant- 
ed to  appellees,  but  they  and  their  predeces- 
sors in  title  have  used  it  for  more  than  50 
years,  with  the  acquiescence  of  the  defendant 
and  those  through  whom  he  derived  his  title^ 
and  without  any  objection  on  the  part  of 
any  of  them  until  the  year  1919,  wh^i  a 
dispute  arose  with  respect  to  a  stile  over  tlie 
common  fence.  What  aK)ellant  relies  on  as 
constituting  grants  of  permission  amounted 
to  no  more  than  mere  acquiescence  and  si- 
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lence  on  the  part  of  tbe  owners  of  the  servient  r  the  dominant  owner.    19  C.  J.  tit  Easements, 


tract.  User  of  snch  character  is  presump- 
tively adverse  to  the  servient  owner  and  en- 
Joyed  under  a  bona  fide  claim  of  right,  and 
when  continued  for  a  period  of  10  years,  in 
the  absence  of  circumstances  altering  its  char- 
acter ripens  into  perfect  title  to  an  easement 
by  prescription.  Roberts  v.  Ward,  85  W.  Va. 
474,  102  S.  E.  96;  Staggers  v.  Hines,  104 
S.  E.  768.  See,  also,  Walton  v.  Knight,  62 
W.  Va.  223,  58  S.  E.  1025 ;  Hawkins  v.  Con- 
ner, 75  W.  Va.  220,  83  S.  B.  982. 

[1]  But  appellant  insists  that,  as  he  also 
has  used  the  way,  when  necessary  and  con- 
venient, as  a  means  of  access  to  and  from 
various  portions  of  his  farm  for  agricultural 
and  other  like  purposes,  and  jointly  with  ap- 
pellees as  an  outlet  to  the  county  road,  such 
promiscuous  user  precludes  appellees  from 
setting  up  a  right  of  way  adverse  to  him ;  in 
other  words,  that  a  Joint  use  excludes  the 
possibility  of  acquiring  an  easement  by  pre- 
scription under  an  adverse  claim  of  right. 
In  response  to  such  objection  it  is  sufiident 
to  say  that  so  long  as  no  objection  was  offer- 
ed on  the  part  of  appellant  or  his  predeces- 
sors in  title  there  was  no  occasion  for  ap- 
pellees to  assert  verbally  a  right  to  use  the 
road.  *'In  the  absence  of  proof  to  the  con- 
trary, every  trip  over  the  road  was  an  asser- 
tion of  right  The  user  itself,  for  the  stat- 
utory period  of  time,  10  years,  established 
prima  facie  a  bona  fide  claim  of  right" 
Roberts  v.  Ward,  cited.  Appellees  and  their 
predecessors  made  no  request,  so  far  as  the 
record  discloses,  for  permission  to  use  the 
way,  and  received  none,  but  continued  to 
use  it  without  objection  and  with  the  owner's 
silent  acquiescence.  Being  a  private  way  or 
road,  every  trip  over  it,  therefore,  whether 
on  foot,  by  horse,  or  wagon,  must  have  been 
and  was  under  claim  of  right  and  necessarily 
adverse  to  appellant  Pavey  v.  Vance,  56 
Ohio  St  162,  46  N.  E.  898.  Indeed,  Whit- 
latch  is  shown  to  have  recognized  on  one  or 
more  occasions  Small's  right  to  pass  over 
the  way  during  their  ownership  of  the  ad- 
Joining  tracts.  The  cases  cited  fully  sustain 
the  principles  upon  which  our  conclusions 
rest,  and  repetition  of  the  arguments  therein 
advanced  can  serve  no  useful  purpose.  They 
fully  answer  the  objection  urged  against 
the  acquisition  of  an  easement  by  prescrip- 
tion when  the  way  is  used  in  common  by 
the  claimant  and  owner  of  the  land  over 
which  it  passes. 

Though  appellant's  right  of  ownership  of 
the  tract  is  now  subject  to  the  dominant 
right  of  appellees  to  use  the  way  across  it, 
yet  the  former  may  enjoy  the  benefit  of  his 
land  and  of  the  road  notwithstanding  the 
right  of  the  latter  therein.  The  only  re- 
striction imposed  in  such  cases  Is  that  the 
use  of  the  servient  owner  must  be  reasonable 
and  such  as  will  not  impair  or  injure  the 
easement  or  Interfere  with  its  enjoyment  by 


f  226.  And  the  latter  should  recognize  and 
respect  the  corresponding  rights  of  the  ser- 
vient owner,  by  exercising  reasonable  care 
in  his  use  of  the  road  so  as  not  to  injure  or 
interfere  with  the  due  enjoyment  and  cul- 
tivation of  the  property  over  which  the  road 
extends,  closing  after  hhn  the  gates  which 
have  long  been  in  use  for  the  puri>ose  of 
preventing  the  trespass  or  straying  of  cattle 
and  other  animals. 

[4]  That  part  of  the  decree  requiring  the 
way  so  acquired  by  prescription  to  be  of  a 
width  sufficient  to  permit  the  passage  of  two 
vehicles  moving  in  oi^posite  directions  seems 
not  to  be  unreasonaole  when  considered  in 
the  light  of  the  evidence.  When  an  ease- 
ment has  been  acquired  in  such  manner,  the 
extent  of  the  right  so  acquired  Is  measured 
and  determined  by  the  extent  of  the  user  out 
of  which  it  originated.  Rogerson  v.  Shep- 
herd, 33  W.  Va.  307.  317,  10  S.  E.  632 ;  Stag- 
gers v.  Hines,  104  S.  B.  768;  District  of 
Columbia  v.  Robinson,  180  U.  S.  92,  21  Sup. 
Ct  283,  45  L.  Ed.  440;  Board  ▼.  N.  &  W.  Ry. 
Co.,  119  Va.  763,  91  S.  E.  124 ;  19  C.  J.  967. 
In  1  Elliott,  Roads  &  Streets  (3d  Ed.)  I  108, 
the  author  says: 

"If  the  right  to  the  way  depends  solely  up- 
on user,  then  tbe  width  of  the  way  or  the  ex- 
tent of  the  servitude  Is  measured  by  the  char- 
acter of  the  user,  for  the  easement  cannot  be 
broader  than  the  user." 

The  testimony  shows  that  the  width  of 
one  of  the  gates  was  10  feet  8  Inches,  and 
since  it  presumptively  bore  a  close  relation  to 
the  width  of  the  roadway,  the  court  not 
unreasonably  could  designate  and  define  the 
prescriptive  width  as  it  did. 

Finding  no  substantial  error,  we  affirm  the 
decree. 

(88  W.  Va.  400) 

PROPST  V.  CALHOUN  COUNTY 
COURT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  12,  1921.) 

(Syllabus  hy  the  Oowri.) 

1.  Highways  «=:>93— Certain  formaiitlea  as  to 
appointment  and  bond  held  not  to  Invalidate 
acts  of  highway  patrolman. 

The  acts  of  a  highway  patrolman  are  not 
invalid  because  the  order  appointing  him  does 
not  in  terms  require  him  to  give  bond,  or  be- 
cause the  bond  which  he  did  give  was  acknowl- 
edged before  a  notary  public,  or  because  the 
records  of  the  county  court  do  not  show  thai 
his  bond  had  been  approved,  or  because  no 
certificate  was  issued  to  him  by  tbe  clerk  of  the 
county  court  showing  his  appointment. 

2.  Taxation  ^=»606( 2) —Equity  may  enjoin  eol- 
lectlon  of  tax  In  violation  of  provision  of  Con- 
stitution. 

Equity  has  jurisdiction  to  enjoin  the  collec- 
tion of  a  tax  levied  in  violation  of  a  provision 
of  the  Constitution. 
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3.  Highways  «=»I22,  l5l(l)*Requlrlng  labor 
on  public  roads  not  ''taxation";  ooiiection  of 
money  from  one  falling  to  perform  road  work 
not  unconstitutional. 

To  require  the  inhabitants  of  a  district  to 
perforin  labor  upon  the  public  roads  is  not 
**taxation,"  and  the  collection  of  the  amount 
required  by  law  to  be  paid  oy  any  such  in- 
habitant who  fails  to  perform  the  labor  re- 
quired of  him  is  not  in  violation  of  any  of  the 
provisions  of  the  Constitution  of  this  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tax— 
Taxation.] 

Certified  from  Circuit  Court,  Callioun 
County. 

Suit  by  John  Propst  against  the  County 
Court  of  Calhoun  County  and  others.  De- 
murrer to  bill  sustained,  and  case  certified. 
Affirmed. 

R.  S,  Blair,  of  HarrisvUle,  for  plaintiit. 
L^rentz  C.  Hamilton,  of  Grantsville,  for  de- 
fendants. 

RITZ,  P.  The  plaintiff  filed  his  bill  in  this 
ease  for  the  purpose  of  enjoining  the  collec- 
tion from  him  of  the  sum  of  $8,  the  amount 
which  he  was  required  by  the  patrolman  of 
roads  in  his  district  to  pay  in  lieu  of  perform- 
ing four  days  labor  on  the  public  roads. 

It  appears  from  the  allegations  of  the  bill 
that  the  county  court  of  Calhoun  county  had 
by  an  order  appointed  H.  H.  Heiney  patrolman 
of  roads  for  Center  district  of  said  cotmty 
and  that  the  said  Heiney,  in  accordance  with 
the  provisions  of  law,  notified  the  plaintiff  to 
appear  at  a  certain  time  and  place  and  per- 
form four  days'  labor  upon  the  public  roads  of 
said  district;  that  the  said  plaintiff  refused 
to  comply  with  this  summons,  which  fact  was 
noted  by  the  patrolman  of  roads,  and  a  sug- 
gestion issued  by  a  Justice  of  the  peace  upon 
the  bank  accotmt  of  the  plaintiff  for  the 
purpose  of  collecting  the  snm  of  $8  in  lieu  of 
the  four  days'  labor  required  of  him.  He 
then  filed  his  bill  seeing  to  enjoin  the  col- 
lection of  this  claim.  The  circuit  court,  after 
sustaining  a  demurrer  to  this  bill,  certified 
the  question  of  the  suflSdency  thereof  to  this 
court 

Plaintiff  insists  that  he  should  not  be  re- 
quired to  pay  this  sum  in  lieu  of  the  work 
required  of  him  upon  the  roads  for  several 
reasons:  First,  that  the  patrolman,  H.  H. 
Heiney,  was  not  required  in  the  order  ap- 
pointing him  to  give  bond  as  required  by  law ; 
second,  that  the  bond  executed  by  Heiney 
was  not  acknowledged  before  the  proper  fiu- 
thority,  it  having  been  acknowledged  before 
a  notary  public  instead  of  before  the  county 
court;  third,  that  there  is  no  record  of  the 
county  court  showing  the  approval  of  the 
bond;  fourth,  that  no  certificate  was  issued 
by  the  clerk  of  the  county  court  and  delivered 
to  the  patrolman  showing  his  appointment 


For  these  four  reasons  he  insists  that  the  pa- 
trolman was  not  an  officer  at  all,  and  that  his 
action  in  summoning  him  to  work  upon  the 
roads  was  without  authority  of  law. 

[1]  It  is  averred  in  the  bill  that  the  county 
court  did  as  a  matter  of  fact  appoint  Heiney 
as  patrolman  of  roads  of  Center  district,  and 
the  question  raised  by  the  above  contentions 
is:  Do  the  irregularities  indicated  invalidate 
his  acts  as  such  patrolman?  Conceding  for 
the  sake  of  the  argument  that  the  order  ap- 
pointing him  should  have  specified  therein 
that  he  must  give  a  bond,  and  that  it  fails 
in  this  regard,  and  that  such  bond  must  be 
taken  by  the  cotmty  court  and  approved  by  it, 
and  that  the  record  does  not  show  that  this 
was  done,  and  that  no  certificate  showing  his 
appointment  was  issued  to  him  by  the  clerk, 
does  this  render  his  acts  as  such  patrolman 
void?  That  he  was  acting  under  color  of  au- 
thority there  can  be  no  question.  The  coun- 
ty court  had  actually  made  the  appointment, 
and  he  hack  actually  entered  upon  the  duties 
of  the  office,  and  was  performing  them.  That 
he  may  not  have  complied  with  all  of  the 
requirements  of  the  law,  or  that  the  county 
court,  or  the  clerk  of  the  county  court,  may 
not  have  complied  with  some  of  the  require- 
ments of  the  law,  could  not  invalidate  his 
acts  done  in  the  execution  of  the  duties  of  the 
office.  Irregularities  in  the  giving  of  an  ofiS- 
cial  bond,  or  even  failure  to  give  an  offici- 
al bond,  where  the  officer  elected  or  ap- 
pointed enters  upon  and  performs  the  duties 
of  the  office,  will  not  invalidate  his  acts.  He 
will  be  a  de  facto  officer.  Constantineau  on 
the  De  Facto  Doctrine,  §S  137,  138.  It  is 
likewise  true  that  one  who  is  in  possession 
of  an  office  in  the  open  exercise  of  its  func- 
tions under  color  of  an  election  or  an  appoint- 
ment is  a  de  facto  officer,  even  though  such 
election  or  appointment  may  be  irregular. 
Constantineau  on  the  De  Facto  Doctrine,  § 
171.  Whether  the  patrolman  in  this  case 
was  an  officer  de  jure,  or  only  an  officer  de 
facto,  we  need  not  determina  He  was  cer- 
tainly such  officer  de  facto,  and  his  acts  as 
binding  upon  the  plaintiff  in  this  case  as 
though  he  held  the  office  de  Jure. 

[2]  The  plaintiff  asserts  as  his  reason  for 
going  into  a  court  of  equity  to  enjoin  the 
collection  of  this  claim  the  lack  of  opportuni- 
ty to  apply  to  the  county  court  for  relief, 
for  the  reason  that  said  court,  under  the  law, 
would  not  meet  until  after  the  money  had 
been  collected  from  him.  If,  as  the  plaintiff 
contends,  the  attempt  to  collect  this  money 
from  him  is  in  violation  of  the  constitutional 
limitations  placed  upon  the  county  court, 
equity  has  Jurisdiction  to  enjoin  the  collec- 
tion of  it  Turkey  Knob  Coal  Co.  v.  Hallan- 
an,  84  W.  Va.  401,  09  S.  E.  840;  Simms  y. 
Sawyers,  85  W.  Va.  245,  101  S.  £2.  467.     • 

[3]  The  principal  contention  made  by  the 
plaintiff  is  that  this  is  an  assessment  against 
him  in  excess  of  the  amount  limited  by  the 
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Oonstltation.  His  ayerment  is  that  the  coun- 
ty court  of  Calhoun  county  had  already  laid 
a  levy  of  90  cents  on  the  $100  of  taxable  prop- 
erty in  the  district  in  which  he  is  an  inhabit- 
ant; that  he  is  assessed  with  about  $2,000 
of  such  taxable  property ;  that  the  Ck>nstitu- 
tion  limits  the  levy  which  the  county  court 
is  authorized  to  make  to  95  cents  on  the  $100 
of  valuation,  and  to  allow  it  to  collect  this 
$8  in  addition  to  the  90  cents  levied  would 
make  the  total  assessment  against  his  prop- 
erty more  than  $L30  on  the  $100  of  valuation. 
If  his  contention  is  correct  that  the  require- 
ment that  certain  of  the  inhabitants  must 
perform  labor  upon  the  public  roads  is  a  tax, 
then  it  might  be  in  violation  of  the  provision 
of  the  Constitution  referred  to.  But  is  such 
a  requirement  in  any  sense  taxation?  It  has 
been  for  a  great  many  years  one  of  the  means 
adopted  by  the  legislative  authority  for  the 
purpose  of  maintaining  the  highways  of  the 
country.  Proper  maintenance  of  ^such  public 
roads  has  always  been  considered  of  the 
greatest  public  importance  to  any  community. 
In  fact,  it  may  be  said  that  the  very  life  of 
the  people  depends  upon  the  highways  being 
maintained  in  a  passable  condition,  and  the 
duty  is  imposed  upon  the  public  authorities 
to  so  maintain  them.  There  are  many  public 
duties  which  the  citizen  is  called  upon  to  per- 
form without  comi>en8ation,  or  for  very  in- 
adequate compensation.  Not  so  very  long 
ago  military  service  was  required,  whenever 
the  necessity  therefor  arose,  without  making 
any  compensation  to  the  citizen  furnishing 
such  service.  Service  on  Juries  has  always 
been  required,  in  some  Jurisdictions  without 
any  compensation,  and  in  most  Jurisdictions 
for  a  compensation  very  much  less  than  the 
actual  value  of  the  services.  Attendance  as 
witnesses  is  even  now  required  in  this  state 
before  grand  Juries  without  any  compensa- 
tion therefor.  It  has  been  held  with  practical 
uniformity  by  the  courts  construing  such  re- 
quirements as  this  that  labor  upon  the  public 
roads  is  of  the  same  character  as  military 
service,  service  oq  Juries,  or  attendance  as  a 


witness,  and  that  it  is  In  no  sense  taxation; 
that  it  is  one  of  the  public  duties  whidi  the 
citizen  owes  to  his  conununity,  and  which  he 
may  be  required  by  the  proper  authority  to 
perform.  While  the  tendency  of  later  years 
has  been  for  the  public  to  make  compensation 
for  such  services,  the  power  of  the  Legisla- 
ture to  require  them  without  compensation 
cannot  be  denied.  It  may  be  that  the  burden 
would  be  more  equitably  distributed  were  full 
and  complete  compensation  made  to  each  cit- 
izen for  all  services  rendered  by  him  to  the 
public,  but  the  legislative  mind  has  not  yet 
declared  this  to  be  the  public  policy  of  the 
state,  and  it  may  be  doubted  whether  existing 
conditions  are  such  as  that  such  full  compen- 
sation could  be  made  without  unduly  embar- 
rassing the  administration  of  public  affairs. 
This  question  has  been  before  the  courts  of 
a  number  of  the  American  states,  and  the 
conclusion  we  have  reached  is  sustained  by 
the  decisions  so  far  as  we  have  examined 
them.  State  v.  Sharp,  125  N.  O.  028,  d4  S. 
El  264,  74  Am.  St  Rep.  663;  State  v.  Wheeler, 
141  N.  O.  773,  63  &  £.  858,  6  Ia  R.  A.  (N.  S.) 
1189,  U6  Am.  St  Rep.  700 ;  Short  v.  State* 
80  Md.  392,  31  Ati.  322,  29  L.  R.  A.  404 ;  Over- 
seers of  the  Poor  of  Amenla  v.  Overseers 
of  Stanford,  6  Johns.  (N.  Y.)  92;  Town  of 
Pleasant  v.  Kost,  29  III.  490;  Fox  v.  City  of 
Rockford,  88  IlL  451;  McDonald  v.  County 
of  Madison,  43  Dl.  22;  City  of  Macomb  v. 
Twaddle,  4  111.  App.  254 ;  Leedy  v.  Town  of 
Bourbon^  12  Ind.  App.  486,  40  N.  E.  640; 
Johnston  v.  City  of  Macon,  62  Ga.  645;  Den- 
nis V.  Simon,  51  Ohio  St  233.  36  N.  B.  832 ; 
Barrow  v.  Hepler,  34  La.  Ann.  362;  Town 
of  Starksborough  v.  Town  of  Hinesburgh,  13 
Vt216. 

Our  conclusion  is  that  there  is  no  merit 
in  the  contentions  set  up  by  the  plaintiff  to 
defeat  the  payment  of  the  charge  made 
against  him  for  his  failure  to  work  upon  the 
public  roads  as  required,  and  the  action  of 
the  circuit  court  sustaining  ttM  demurrer  to 
his  bill  is  afflxmed. 
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BANK  OF  MARLINTON  v.  POCAHONTAS 

DEVELOPMENT  CO.  et  a). 

(No.  4081.) 

(Sapreme  Court  of  Appeals  of  Weet  Virgliiia. 

April  12,  1921.) 


(Syllabus  by  iJie  Court.) 

1.  Judges  ^=»55— When  special  Judge  retiree 
after  removal  of  disability  of  regular  Judge, 
the  latter  may  conduct  further  proceedings. 

Where,  because  of  interest  in  a  cause,  the 
Judge  of  a  circuit  court  cannot  properly  preside 
at  a  trial  thereof,  and  a  special  judge  la  elect* 
ed,  and  during  the  prosecution  of  the  cause 
such  disability  is  remoyed  and  the  interest  of 
the  regular  judge  in  the  cause  entirely  extin- 
guished, and  he  is  dismissed  therefrom  as  a 
party,  and  the  special  judge  elected  to  preside 
at  the  trial  thereof  retires  as  such  special 
judge,  it  is  not  error  for  the  regular  judge  to 
conduct  the  further  proceedings  therein. 

2.  Dismissal  and  nonsuit  Q=>22— Where  debt  of 
nominal  plaintiff  In  lien  creditor's  suit  has 
been  discharged,  he  may  be  dismissed. 

Where  in  a  lien  creditors'  suit  the  debt  of 
the  nominal  plaintiff  has  been  satisfied  and  dis- 
charged pending  the  litigation,  it  is  proper  for 
the  court  to  dismiss  such  nominal  plaintiff  from 
the  suit,  and  to  order  the  cause  to  be  further 
proceeded  with  for  the  benefit  of  the  other  lien 
creditors  who  have  come  into  the  suit  and  as- 
serted their  liens. 

8.  Reoelvers  ^s>55— Discharge  of  special  re- 
ceiver refused  until  account  settled,  though 
appointed  by  disqualified  Judge. 

Even  though  a  special  receiver  appointed 
in  a  chancery  cause  may  have  been  so  appoint- 
ed by  a  special  judge,  who  ought  not  to  have 
presided  because  of  interest,  it  is  not  error 
to  refuse  to  discharge  such  special  receiver 
untn  he  has  settled  his  accounts  and  made 
disposition  of  the  property  and  funds  in  his 
hands  under  the  order  of  the  court. 

4.  Refeninoe  ^==>83^Decree  on  eommlssioner's 
report  not  Improper  because  oommissloner 
neglected  to  state  nature  of  notice  to  parties 
of  oomplation  of  report; 

It  is  not  error  to  enter  a  final  decree  upon 
a  commissioner's  report  in  a  lien  creditors'  suit 
because  the  commissioner  fails  to  state  wheth- 
er the  notice  which  he  gave  to  the  parties  of 
the  completion  of  his  report  was  given  by  mail 
or  personally. 

6.  Reference  ^S9 1 00 (I)— Final  decree  may  be 
entered  without  having  accounts  of  speoial 
receiver  settled  before  commissioner,  where 
no  exceptions  to  report. 
It  is  not  error  to  enter  a  final  decree  in  a 
lien  creditors'  suit  without  having  the  accounts 
cf  a  special  receiver  appointed  therein  settled 
before  a  commissioner,  where  such  special  re- 
ceiver has  made  a  full  and  detailed  report  of 
his  transacticns  to  which  there  are  ih>  excep- 
tions.    In  the  absence  of  any  showing  that 
such  report  Is  erroneous,  the  court  may  con- 
firm the  same,  and  act  thereon  as  though  the 
special   receiver's   accounts  had  been  settled 
before  a  commissioner. 


(10<  8.E.) 

Appeal  trcm  Circuit  Court,  Pocabontafl 
County. 

Suit  by  Bank  of  Marlinton,  for  itself  and 
others  who  might  join,  against  the  Poca- 
hontas Development  Company  and  others. 
Decree  for  plaintiff,  and  defendant  named 
appeals.    AfQrmed. 

J.  M.  Hoover,  of  Webster  Springs,  for  ap- 
pellant 

F.  R.  Hill  and  Andrew  Price,  both  of  Maiv 
linton,  for  appellees. 


RITZ,  P.  This  is  a  lien  creditors'  suit 
brought  by  the  Bank  of  Marlinton  on  behalf 
of  Itself  and  all  other  lien  creditors  of  Poca- 
hontas Development  Company,  for  the  pur- 
pose of  subjecting  to  sale  in  satisfaction  of 
the  liens  against  it  the  real  estate  of  said 
company. 

After  several  years  spent  In  an  endeavor 
to  have  an  account  of  the  liens  taken  and 
the  land  owned  by  the  company  ascertained, 
a  decree  of  sale  was  finally  entered,  to  re- 
view which  this  appeal  Is  prosecuted. 

No  contention  is  made  by  the  defendant 
Pocahontas  Development  Company  that  the 
liens  are  not  valid,  or  that  it  is  not  the  own- 
er of  the  property,  or  that  it  should  not  pay  its 
debts,  but  every  technical  defense  known  to 
the  law  has  been  taken  advantage  of  dur- 
ing the  progress  of  the  litigation  to  delay 
the  same,  and  to  prevent  sale  of  the  property 
in  satisfaction  of  the  liens,  and  the  fictitious 
and  insubstantial  character  of  the  errors  as- 
signed upon  this  appeal  but  emphasize  this 
purpose  upon  the  part  of  the  defendant  No 
brief  is  presented  on  behalf  of  the  appel- 
lant in  this  court,  and  we  might  very  well 
say  that  it  has  abandoned  its  assignments 
of  error  made  in  the  petition,  being  of  the 
opinion  upon  further  consideration  that  the 
same  were  lacking  in  merit  We  have  de- 
termined, however,  to  consider  them  and  de- 
cide the  questions  raised  by  the  assignments 
of  error,  in  view  of  the  fact  that  a  decision 
of  at  least  some  of  them  may  be  necessary 
in  the  further  prosecution  of  the  suit  in  the 
lower  court 

[t]  The  first  error  assigned  is  that  the 
decrees  entered  by  the  regular  judge  of  the 
drcuit  court  including  the  decree  of  sale 
appealed  ftom,  should  be  reversed  because 
said  judge  was  a  party  to  the  Utigation,  and 
oould  not  properly  enter  such  decrees.  It  ap- 
pears that  when  the  suit  was  originally  in- 
stituted the  lands  of  the  debtor  had  been 
returned  delinquent  and  e<M  for  the  nonpay- 
ment of  the  taxes  assessed  against  the  same, 
and  that  the  purchaser  at  such  tax  sale  sub- 
sequently was  elected  judge  of  the  drcait 
court  of  Pocahontas  county.  Tbfi  defendant 
had  not  redeemed  the  liinds  from  this  de- 
linquency* and  because  of  his  interest  there- 
in as  such  purdiaser  such  judge  was  made 
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a  party  defendant  to  the  suit  When  the 
suit  came  on  for  a  hearing  an  order  was 
entered  showing  the  Impropriety  of  the  judge 
sitting  in  the  case,  and  directing  that  a  spe- 
cial Judge  be  elected.  This  was  done,  and 
this  special  judge  qualified  by  taking  the 
oaths  prescribed  by  law,  and  entered  a  de- 
cree of  reference.  He  likewise,  on  motion  of 
some  of  the  lien  creditors,  acquiesced  In  by 
the  defendant  debtor,  appointed  a  receiver 
to  take  charge  of  the  real  estate,  some  of 
which  was  improved,  and  to  collect  the  rents 
therefrom,  pay  the  taxes  thereon,  and  hold 
the  same  pending  the  further  order  of  the 
court  Shortly  after  the  Institution  of  the 
suit  the  land  was  redeemed  from  the  de- 
linquency for  which  it  had  been  purchased 
by  the  judge  of  the  court,  and  he  no  longer 
had  any  interest  therein.  A  decree  was  en- 
tered in  the  suit  showing  the  redemption  of 
the  land  from  this  delinquency,  and  further 
showing  that  the  defendant  purchaser,  who 
was  the  judge  of  the  court,  was  no  longer 
interested  in  the  litigation,  and  dismissing 
him  as  a  party  to  the  suit  Thereafter,  the 
special  judge  entered  an  order,  showing  that 
there  was  no  longer  any  necessity  for  him 
continuing  as  judge  in  the  case,  and  vacat- 
ing his  office  as  special  judge,  and  there- 
after the  regular  judge  of  the  court  presided 
during  the  progress  of  the  litigation.  Far- 
ther than  this,  the  order  entered  in  the  cause, 
showing  that  there  was  no  further  necessity 
for  the  special  judge  acting,  and  discontinu- 
ing his  functions  as  such,  was  agreed  to  on 
the  record  by  the  defendant  debtor.  It  will 
be  seen  from  the  foregoing  that  at  the  time 
of  the  entry  of  the  decree  of  sale  complain- 
ed of  the  judge  of  the  circuit  court  of  Poca- 
hontas county  had  absolutely  no  interest  in 
this  litigation.  His  interest  had  been  deter- 
mined and  a  decree  entered  so  deciding  and 
dismissing  him  as  a  party  to  the  cause,  and 
there  was  no  reason,  when  the  special  judge 
who  had  been  elected  declined  to  proceed 
further  with  the  cause,  as  shown  by  the  oiv 
der,  for  the  election  of  another  special  judge. 
The  contention  that  the  regular  judge  was 
in  any  wise  disqualified  at  the  time  he  en- 
tered the  decree  of  sale  because  of  inter- 
est Is  without  merit,  for  the  reason  that  the 
statement  that  he  was  then  interested  in  the 
cause  is  not  supported  by  the  record,  and 
for  the  further  reason  that  the  defendant 
itself  agreed  that  the  cause  should  be  fur- 
ther heard  by  such  regular  judge.  It  does 
not  come  with  very  good  grace  fr(Mn  it  at 
this  day  to  object  to  his  entering  these  de- 
crees after  it  had  solemnly  agreed  that  he 
should  preside  at  all  further  hearings  in  the 
suit. 

[2]  The  second  and  third  assignments  of 
error  go  to  the  action  of  the  court  in  dis- 
missing the  plaintiff.  Bank  of  Marlinton, 
from  the  suit  and  ordering  it  to  proceed 
for  the  benefit  of  the  other  lien  creditors 


who  had  filed  answers  and  asked  that  their 
liens  be  enforced.  It  appears  that  during 
the  progress  of  the  litigation  the  debt  of  the 
Bank  of  Marlinton  was  paid  off,  and  it  was 
no  longer  interested.  Upon  this  fact  being 
made  known  to  the  court,  and  upon  the  mo- 
tion of  the  said  Bank  of  Marlinton  it  was 
dismissed  from  the  cause,  and  the  suit  or- 
dered to  proceed  for  the  benefit  of  all  other 
lien  creditors  who  had  filed  answers  and  ask- 
ed to  have  the  benefit  of  said  suit  Objec- 
tion is  made  that  the  order  did  not  formally 
make  these  other  lien  creditors  plaintiffs, 
and,  further,  that  it  was  error  to  dismiss  the 
Bank  of  Marlinton  from  the  suit,  thus  saving 
it  from  liability  for  costs  which  might  there- 
after be  incurred.  There  is  nothing  in  this 
contention.  There  was  no  reason  for  longer 
continuing  the  Bank  of  Marlinton  as  a  party 
to  the  suit  when  its  debt  was  fully  satisfied, 
and  it  would  have  been  entirely  improper, 
as  we  have  held,  to  dismiss  the  suit  because 
the  debt  of  one  lien  creditor  was  satisfied. 
By  the  very  provisions  of  the  statute  all  lien 
creditors  are  parties  plaintiffs,  and  the  fact 
that  the  order  did  not  in  so  many  words 
make  the  other  lienors  who  had  filed  an- 
swers in  the  cause  parties  plaintiffs  does 
not  change  their  status.  The  statute  makes 
them  parties  plaintiffs  in  the  suit,  and  the 
effect  of  the  court's  order  in  directing  that 
the  litigation  should  thereafter  proceed  for 
their  benefit  made  them  parties  plaintiffs 
and  responsible  for  any  costs  thereafter  in- 
curred. Dinsey  v.  McGannon,  9  W.  Va.  154 ; 
Bilmyer  v.  Sherman,  23  W.  Va.  656;  First 
National  Bank  v.  De  Berrlz,  105  S.  E.  900. 

The  fourth  assignment  of  error  is  that  the 
order  for  the  electi<m  of  the  special  judge 
was  entered  upon  the  law  side  of  the  court, 
while  this  cause  was  and  is  a  chancery  cause. 
We  do  not  know  whether  the  statement  is 
true  that  the  order  providing  for  the  elec- 
tion was  entered  upon  the  law  side  of  the 
court,  but  whether  true  or  not  It  appears 
from  this  record  that  it  was  also  entered 
in  this  suit  as  one  of  the  orders  made  dur- 
ing the  progress  thereof,  and  the  fact  that 
it  also  may  have  been  entered  upon  the  law 
side  of  the  court  would  not  have  the  effect 
of  invalidating  the  election  of  the  special 

Judge. 

[3]  The  fifth  assignment  of  error  is  based 
upon  the  refusal  of  the  court  to  discharge 
the  special  receiver  who  had  been  thereto- 
fore appointed  by  the  special  judge,  upon 
the  ground  that  said  special  judge  was  dis- 
qualified to  act  as  such,  because  he  was  a 
stockholder  and  director  of  a  bank  which 
was  one  of  the  judgment  creditors  in  said 
suit  This  motion  was  not  made  for  several 
years  after  the  special  receiver  had  been  ap- 
pointed and  had  qualified,  after  he  had  col- 
lected considerate  sums  of  money  from 
rents  from  the  property,  and  from  sales  of 
certain  of  the  property,  which  sales  were 
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made  by  said  special  receiver  by  agreement 
of  the  appellant  entered  of  record.  Tbe  mo- 
tion was  made  when  the  case  was  ready  for 
final  decree,  when  there  was  nothing  further 
for  the  special  receiver  to  do  except  to  pay 
over  the  money  found  in  his  hands  as  direct- 
ed by  the  court  and  preserve  the  property 
imtil  sale  thereof  could  be  made  by  special 
commissioners  who  were  appointed  for  that 
purpose.  It  is  perfectly  patent  that  the  court 
should  not  have  discharged  the  special  re- 
ceiver at  that  time,  for  the  very  good  rea- 
son that  such  action  would  have  left  a  con- 
siderable sum  of  money  in  his  hands  undis- 
posed of,  and  to  discharge  him  would  only 
have  made  necessary  the  appointment  of 
some  one  else  to  preserve  the  property  imtll 
the  same  could  be  sold.  Such  specdal  re- 
ceiver made  a  full  and  complete  report  at 
that  time  of  all  of  his  transactions,  showing 
what  funds  had  come  into  his  hands  and 
from  what  sources,  and  what  disposition  he 
had  made  of  them  so  far  as  they  had  been 
paid  out,  and  what  balance  he  still  held. 
There  were  no  exceptions  to  this  report 
by  any  party,  and  the  court  very  properly 
directed  him  to  pay  the  balance  in  his  hands, 
after  allowing  him  certain  oompensation, 
to  whiidi  there  is  no  objection,  upon  the  Hen 
first  in  order  of  priority.  This  was  the  prop- 
er disposition  to  be  made  of  this  fund ;  and, 
of  course,  in  the  natural  course  of  the  suit, 
when  the  special  receiver  has  done  this 
and  reported  that  fact  to  the  court,  he  will 
be  discharged.  Whether  the  special  judge 
was  so  interested  as  to  make  it  improper 
for  him  to  appoint  such  special  receiver  we 
need  not  Inquire.  No  suggestion  of  the  in- 
terest of  such  special  judge  was  ever  made 
until  after  the  special  receiver  had  acted 
under  the  decree  by  the  agreement  and  with 
the  assent  of  the  appellant  here.  No  pur- 
pose could  have  been  served  by  discharging 
the  special  receiver  at  the  time  his  discharge 
was  asked  for.  In  fact,  it  would  have  been 
entirely  improper  to  discharge  him  until  he 
had  made  settlement  of  his  accounts  and 
paid  over  the  fund  in  his  hands.  Clearly 
this  motion  was  made  at  the  time  it  was 
for  no  other  purpose  than  to  embarrass  the 
creditors  in  the  further  prosecution  of  the 
suit,  for  it  could  not  be  to  the  judgment 
debtors'  interest  to  have  a  receiver  discharg- 
ed who  had  a  considerable  sum  of  money  in 
bis  hands  applicable  to  the  liens. 

The  sixth  assignment  of  error  relates  to 
the  disability  of  the  regular  Judge  on  ac- 
count of  his  interest  in  the  suit,  and  has 
been  disposed  of  by  what  we  have  hereto- 
f6re  said. 

The  seventh  assignment  of  error  is  to  the 
action  of  the  court  in  overruling  appellant's 
exceptions  Nos.  1,  2,  3,  4,  5,  8,  and  9  to  the 
commissioner's  report  We  will  take  these 
exceptions  up  in  their  order.  The  assign- 
ment is  not  well  taken  so  far  as  exception 


No.  1  is  concerned,  for  the  very  good  reason 
that  the  appellant's  exceptions,  indorsed  to 
the  commissioner's  report,  show  that  there 
was  and  is  no  exception  No.  1. 

[4]  The  second  exception  insists  that  it  was 
error  to  act  upon  the  report  of  the  commis- 
sioner, because  such  commissioner  failed  to 
certify  the  time  and  manner  of  giving  notice 
to  the  attorneys  of  record  of  the  completion 
of  the  report;  The  certificate  of  the  commis- 
sioner attached  to  his  report  shows  that  he 
completed  it  on  the  24th  of  September,  1919, 
and  on  that  day  gave  notice  to  the  attorneys 
of  record,  naming  them.  Section  7,  c.  129 
(Code  1913,  sec.  4852),  provides  that  such 
notice  may  be  given  verbally  or  In  writing. 
The  commissioner  does  not  show  whether  he 
gave  it  verbally  or  in  writing.  The  excep- 
tion does  not  intimate  that  such  notice  was 
not  in  fact  given,  but  it  is  contended  that 
the  report  should  not  be  received  because  the 
commissioner  did  not  show  in  which  way 
he  gave  such  notice.  It  is  apparent  that 
there  is  no  merit  in  this  exception.  The 
notice  was  given  in  one  way  or  the  other, 
and  the  parties  do  not  complain  that  they 
did  not  have  the  notice,  and  It  is  not  very 
material  that  the  commissioner  should  state 
in  his  report  whether  he  gave  the  notice  by 
mail  or  personally.  The  rights  of  no  party 
could  be  injuriously  affected  because  of  this 
failure. 

The  third  exception  is  to  the  action  of  the 
court  in  dismissing  the  Bank  of  Marlinton 
from  the  suit  and  ordering  it  to  proceed  for 
the  benefit  of  other  lien  creditors.  What  we 
have  before  said  sufliciently  disposes  of  this 
exception. 

[6]  The  fourth  and  fifth  exceptions  are 
based  upon  the  failure  of  the  commissioner  to 
settle  the  accounts  of  the  special  receiver. 
The  commissioner  was  not  directed  in  the 
decree  of  reference  to  settle  these  accounts. 
The  special  receiver  filed  in  the  cause  a  very 
complete  and  detailed  report  of  all  his  trans- 
actions, and  no  exceptions  are  takrai  to  this 
report  by  any  party.  We  can  see  no  reason 
why  expense  should  be  incurred  in  having 
the  commissioner  go  over  the  special  re- 
ceiver's accounts  in  the  absence  of  some  sug- 
gestion that  there  was  something  wrong 
therewith,  or  some  necessity  therefor.  The 
court  could  and  did  enter  a  decree  upon  the 
report  of  the  special  receiver  disposing  of  it 
and  directing  the  application  of  the  fund 
stiU  remaining  in  the  hands  of  such  receiv- 
er. To  have  required  the  commissioner  to 
settle  the  accounts  of  the  special  receiver 
would  only  have  caused  delay  and  added 
additional  expense  to  the  litigation,  and 
would  have  accomplished  no  beneficial  pur- 
pose. 

The  eighth  exception  goes  to  the  action  of 
the  commissioner  in  reporting  a  judgment 
in  favor  of  Ij.  M.  McCllntic,  special  receiver, 
against  the  appellant,  it  bding  asserted  that 
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the  cosmnisBioner  made  certain  findings  in 
regard  to  this  Judgment  not  necessary  for 
the  determination  of  this  cause.  Whether 
this  is  true  or  not  we  need  not  inquire.  Such 
findings  or  Inquiries  as  were  made  by  the 
commissioner  beyond  the  necessities  of  the 
case  are  unimportant.  He  did  ascertain  and 
report  the  material  thing  to  be  inquired  into, 
and  that  was  the  validity  of  the  judgment 
and  the  status  of  the  lien,  and  this  is  not 
questioned. 

The  ninth  exception  is  based  upon  the 
failure  of  the  commissicmer  to  report  all 
of  the  land  owned  by  the  appellant  If  it 
were  true  that  the  commissioner  did  not 
report  all  of  the  land  owned  by  the  appel- 
lant, there  might  be  something  in  this  ex- 
ertion, but  the  hypothesis  upon  which  it 
is  based  is  not  su]H>orted  by  the  record.  The 
ooounissioner  found  that  all  of  the  land  own- 
ed by  appellant  was  conveyed  to  it  by  a 
deed  from  John  T.  McGraw,  dated  the  28th 
of  September,  1891,  purporting  to  convey 
620  acres;  that  this  land  was  subsequently 
divided  into  town  lots  by  a  plat  recorded  in 
the  county  clerk's  office,  and  that  the  part  of 
this  620  acres  which  the  commissioner  re- 
ports as  being  owned  by  the  appellant  is 
those  lots  which  remained  after  excluding 
therefrom  all  lots  which  it  had  theretofore 
sold,  and  which  lots  or  tracts  of  land  were 
situate  in  the  town  of  Marlinton,  Edray  dis- 
trict, Pocahontas  county,  W.  Va.  Then  each 
of  said  lots  is  set  out  by  number  and  section. 
From  this  it  sufficiently  appears  that  the 
land  reported  is  all  of  the  land  of  the  de- 
fendant. 

This  disposes  of  all  of  the  assignments  of 
error  made.  We  find  no  merit  in  any  of 
them,  and  the  decree  complained  of  is  af- 
firmed. 


(88  W.  Va.  439) 

LINDENBURG    v.    AMERICAN    RAILWAY 
EXPRESS  CO.     (No.  4221.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  19,  1921.    Rehearing  Denied 
May  10,  1921.) 

(Sytlah«9  5y  the  Court.) 

I.  Carriers  <=>I58(2),  2 1 8 ( t )— I nterstate  eal-- 
rier  held  liaHie  for  full  loss  or  damage  to 
live  stock  and  other  property  except  bag- 
gage  unless  exoneration  and  a  Umited  lis- 
Wlity  based  on  a  declared  or  agreed  vahia- 
HoB  are  effected. 
Under  the  act  of  Congress  passed  August 
9,  1916   (section  7976,  Barnes'  Federal  Code 
[U.   S.   Comp.   St.   §  8604a]),   known   as   the 
"Second  Cummins  Amendment"  to  the  Inter- 
state (Commerce  Act,  a  common  carrier  is  lia- 
ble for  the  full  actual  loss,  damage,  or  injury 
to  ordinary  Utc  stock  received  by  it  for  ship- 
ment in  interstate  commerce,  caused  by  it  or 
any  connecting  carrier  to- which  it  is  delivered, 


and  for  such  loss,  damage,  or  injury  to  any 
other  property  so  received,  except  baggage, 
unless,  by  the  action  of  the  Interstate  Com- 
merce Commission  and  itself,  exoneration  from 
such  liability  and  adoption  of  a  limited  one, 
based  upon  a  declared  or  agreed  value,  are  ef- 
fected. 

2.  Carriers  «=»  158  (2)— Carrier  liable  for  full 
actual  loss,  unless  shipper's  written  declara- 
tion of  value  or  agreement  on  rsleased  value 
be  taken,  notwithstanding  adoption  by  In- 
terstate Commerce  Commission  of  regula- 
tions for  limited  liability  or  filing  of  rates 
ty  carrier. 

Even  though  the  Interstate  Commerce 
Commission,  under  the  authority  conferred  up- 
on it  by  said  statute,  has  adopted  and  promul- 
gated regulations  by  which  such  limitation  of 
liability  may  be  effected  as  to  all  property  in 
interstate  shipment,  except  ordinary  live  stock, 
and  in  compliance  with  such  regulations  a  car- 
rier has  filed  and  published  and  put  into  ef- 
fect its  tariffs  and  rules  for  maintenance  of 
rates  dependent  upon  value  declared  in  writ- 
ing by  the  shipper  or  agreed  upon  in  writ- 
ing as  the  released  value  of  the  property,  ap- 
proved by  said  commission.  It  remains  liable 
for  such  full  actual  loss,  damage,  or  injury.  Id 
the  case  of  any  particular  shipment,  unless  it 
takes  from  the  shipper  a  written  declaration 
of  the  value  of  the  property,  or  a  written 
agreement  with  him  upon  the  released  yalue 
thereof,  signed  by  him. 

3.  Carriers  ^=>  158  (2)— Receipt  by  carrier  con- 
taining no  statement  of  value  signed  by  ship- 
per held  not  to  relieve  carrier  from  liability 
for  full  actual  valse,  even  though  rate  chart- 
ed same  as  wenid  have  been  charged  upon 
minimum  value  under  Interstate  Commerce 
Commission  rules. 

In  such  case  the  delivery  to  the  shipper, 
of  a  receipt  executed  by  the  carrier,  in  which 
there  is  no  statement  of  value  signed  by  the 
shipper,  does  not  relieve  the  latter  from  lia- 
bility based  upon  full  actual  value,  even  ^ough 
the  rate  diarged  for  carriage  of  the  property 
is  the  same  as  would  have  been  legally  charged 
upon  the  minimum  value  of  the  property,  un- 
der the  regulations  and  tariffs  validly  promul- 
gated, posted,  and  maintained. . 

4.  Carriers  ^=»32(2)  ^Seooad  Cummins 
Amendment  to  Interstate  Commerce  Act  not 
In  conflict  therewith  when  Interpreted  to  re- 
quire receipt  from  shipper  In  declaring  value. 

So  interpreted,  said  statute  does  not  con- 
flict with  tiie  provisions  of  the  Interstate  (com- 
merce Act  (U.  S.  Comp.  St.  §§  8564,  8565),  in- 
hibiting preferences  and  unjust  discrimination, 
nor  is  it  inconsistent  with  them,  or  dther  of 
them. 

(Additional  SvUahua  hy  BdiioritU  Btaff.) 

5.  Carriers  «s»l3(2)^''Un}Mt  discrimination" 
deflued. 

"Unjust  discrimination'*  Is  diffesent  treat- 
ment of  persons  of  the  same  dass,  under  like 
or  similar  conditions. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unjust 
DiscriminationO 


«s»For  other  cases  see  same  topic  and  KXTT-NUM&BR  m  all  Kesr-KumMred  Digests  and  I«dexss 
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Action  by  A  J.  lilndenburg  against  the 
American  Railway  Express  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

A.  M.  Hartung,  of  New  York  City*  and 
Davis  &  Davis,  of  Charleston,  for  plalntifl 
In  error. 

Morgan  Owen,  of  Charleston,  for  defend- 
ant in  error. 

POFFENBARGER,  J.  The  judgment  here 
Involved  stands  apon  the  theory  of  liability 
of  the  plaintiff  in  error,  for  full  value  of 
property  intrusted  to  it  for  transportation 
from  Indianapolis,  Ind.,  to  Charleston,  W. 
Va.,  and  lost  in  shipment,  by  reason  of  failure 
on  its  part  to  comply  with  provisions  of  the 
federal  statute,  authorizing  express  com- 
panies to  limit  th^r  liability,  on  the  basis 
of  declared  or  agreed  value,  and  known  as 
the  "Second  Cummins  Amendment."  Barnes' 
Fed.  Code,  |  7976  (U.  S.  Comp.  St.  f  8604a). 
The  issues  of  fact  were  tried  by  the  court 
in  lieu  of  a  Jury,  and  the  substance  of  the 
evidence  was  made  a  part  of  the  record. 

The  shipment  consisted  <^  two  trunks 
weighing,  respectively,  200  pounds  and  100 
pounds  and  a  10-pound  package.  .On  delivery 
at  Charleston,  the  200-pound  trunk  was  in 
bad  condition,  some  of  the  goods  in  It  having 
been  totally  destroyed  and  others  badly  dam- 
aged by  water,  In  some  way.  As  proved  and 
found  by  the  court  the  damages  amounted  to 
$916.15.  On  the  theory  of  compliance  with 
the  law  and  validity  of  Uie  tariff  regulations 
and  receipt  given,  the  defendant  admitted 
liability  in  the  sum  of  $110,  tendered  that 
amount,  and  denied  liability  for  anything 
more. 

The  charges  paid  were  such  In  amount  as 
would  have  corresponded  with  a  declared  or 
released  value  of  50  cents  per  100  pounds, 
the  ordinary  or  basic  value  of  property,  with 
some  exceptions,  as  fixed  for  purposes  of 
transportation  by  the  Interstate  Commerce 
Commission  regulations,  and  the  uniform 
receipt  prescribed  by  that  commission,  In  the 
absence  of  a  spediicatlon  of  a  higher  valu& 
The  receipt  given  tl^  shi];^)er, .  however,  was 
not  in  the  form  of  the  uniform  receipt  so 
prescribed  and  In  use  at  the  time  of  the 
shipment.  It  was  an  old  form  in  use  under 
former  law,  known  as  the  "First  Cummins 
Amendment"  (U.  8.  Comp.  St  H  8592,  8604a) 
or  the  "Carmack  Amendment"  (U.  S.  Comp. 
St  M  8604a,  8604aa).  It  absolved  the  com- 
pany from  loss  or  damage  by  default  or 
negligence  occurring  beyond  its  own  lines,  and 
contained  no  declaration  or  release  of  value 
In  writing,  signed  by  the  shipper,  which  the 
law  in  force  at  the  date  of  the  shipment 
required. 

[1]  It  is  unnecessary  to  inquire  and  deter^ 


mine  whether  the  plaintiff  in  error  had  been   nlty  to  elect  what  value  he  shall  declare, 


self  of  the  law  authorizing  limitation  of  its 
liability,  since  we  are  clearly  of  the  opinion 
that,  if  authorized  so  to  do,  it  omitted  to 
avail  Itself  of  the  right  of  limitation,  in 
respect  of  the  shipment  in  question,  by  its 
failure  to  comply  with  the  regulation  provid- 
ed for  effectuation  thereof. 

Having  declared  that  all  common  carriers 
engaged  in  interstate  commerce  should  be 
liable  for  the  full  actual  loss,  damage,  or 
injury  to  property  received  by  them  for 
transportation  in  such  commerce^  occurring 
on  their  own  lines  or  those  of  connecting 
^carrlecfl^  the  statute  provides  for  partial 
limitation  of  such  liability,  as  to  some  kinds 
of  property,  under  certain  circumstances.  In 
the  case  of  ordinary  live  stock,  there  can  be 
no  limitation.  Liability  for  such  full  value 
does  not  apply  to  baggage.  Nor  does  it  ap- 
ply to  any  other  property,  save  ordinary  live 
stock,  that  the  Interstate  Commerce  Com- 
mission may  see  fit,  in  the  exercise  of  Its 
discretion  and  powers,  to  require  or  author- 
ize to  be  carried  upon  rates  dependent  upon 
"the  value  declared  la  writing  by  the  shipper 
or  agreed  upon  in  writing  as  the  released 
value"  thereof.  In  other  words,  no  property 
can  be  carried  upon  such  rates  and  under 
such  a  limitation,  except  baggage  and  such 
other  property  as  the  Commission  requires 
or  authorizes  to  be  so  carried.  When  there 
is  an  acceptance  <^  property  that  has  been 
required  or  authorized  to  be  so  carried,  and 
the  value  thereof  has  been  so  declared  or 
agreed  upon,  the  liability  of  the  carrier  Is 
limited  to  such  value. 

Under  the  authority  thus  conferred  upon 
it,  the  Interstate  Commerce  Commission  has 
authorized  all  property  other  than  ordinary 
live  stock  to  be  carried  at  rates  dependent 
upon  such  declared  or  agreed  values  and 
limited  liability.  That  the  property  Involved 
here  could  have  been  so  carried  is  beyond 
doubt,  and  it  also  falls  within  the  class  au- 
thorized to  be  carried  on  a  value  not  exceed- 
ing $60  for  a  shipment  of  100  pounds  or  less, 
or  not  exceeding  50  cents  per  pound  actual 
weight  for  a  shipment  In  excess  of  100  pounds, 
unless  a  greater  value  is  declared  or  agreed 
upon  In  writing. 

For  some  reason  presumptively  found  in 
necessity  or  expediency,  the  statute  requires 
the  declaration  or  agreement  as  to  value  to 
be  made  in  writing,  or  rather  does  not  au- 
thorize carriage  under  limited  liability,  nor 
the  Commission  to  provide  for  it,  except 
upon  a  written  declaration  or  agreement  as 
to  value.  In  its  prescription  of  the  uniform 
receipt,  the  Commission  has  observed  this 
requirement,  by  providing  spaces  for  the 
value  and  the  signature  of  the  shipper.  It 
has  also  Interpreted  the  statute  as  requiring 
the  carrier  to  give  the  shipper  an  opportu- 
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whether  that  specified  in  the  classification 
for  use  in  the  absence  of  a  declaration  of  any 
other,  or  some  higher  valuation,  imposing  up- 
on  him  a  higher  rate  for  transportation.  In 
other  words,  the  receipt  contemplates  a  dec- 
laration of  value  by  the  shipper,  or  an  agree- 
ment with  him  upon  the  value  In  every  In- 
stance. This  seems  to  be  the  only  Interpreta- 
tion of  which  the  statute  is  fairly  susceptible. 
It  does  not  authorize  either  the  Commission 
or  the  carrier  to  fix  values.  It  says  property 
may  be  authorized  to  be  carried  upon  "rates 
dependent  upon  the  value  declared  in  writing 
by  the  shipper  or  agreed  upon  in  writing  as 
the  released  value  of  the  property." 

[2, 3]  As,  in  this  instance,  the  carrier  did 
not  tal^e  from  the  shipper  a  written  declara- 
tion of  value  nor  a  written  agreement  as  to 
value,  signed  by  him,  it  failed  to  place  itself 
within  the  requirements  of  the  statute  and 
the  regulations  of  the  Interstate  Commerce 
Commission  prescribed  thereunder.  In  other 
words,  it  did  not  comply  with  the  conditions 
precedent  to  its  right  to  carry  the  property 
under  a  limitation  of  liability.  It  should 
have  given  him  a  receipt  specifying  a  value 
fixed  by  himself,  and  evidenced  by  his  sig- 
nature. In  doing  so,  it  would  have  given  him 
the  option  as  to  value  contemplated  by  the 
law.  In  failing  to  do  so,  it  denied  him  that 
option.  Besides,  it  neglected  to  avail  itself 
of  the  right  conditionally  conferred  upon  it 
by  the  statute  and  the  regulations,  by  its 
failure  to  take  his  written  declaration  or 
agreement  as  to  value.  A  writing  not  signed 
by  him,  although  specifying  value,  was  not 
a  declaration  or  agreement  in  writing  by  him. 

Preparation  and  promulgation  of  regula- 
tions by  the  Interstate  Commerce  Commission 
and  the  posting  of  tariffs  by  the  carrier,  con- 
forming to  such  regulations,  do  not  alone  limit 
the  liability  in  any  particular  case.  Although 
they  may  be  constructive  notice  to  the  shipper, 
the  carrier's  liability  stands  on  the  basis  of 
full  actual  value,  unless  limited  in  the  manner 
prescribed.  Such  limitation  cannot  be  ef- 
fected in  any  other  way.  McCormick  v. 
Southern  Express  Co.,  81  W.  Va.  87,  fi3  S.  E. 
1048.  As  the  provision  now  under  considera- 
tion was  not  in  the  **Carmack  Amendment'* 
nor  the  "First  Cummins  Amendment,"  the 
decisions  interpreting  and  applying  them,  re- 
lied upon  in  the  argument  submitted  for  the 
plaintiff  in  error,  are  not  applicable.  In 
American  Express  Co.  v.  U.  S.  Horse  Shoe 
Co.,  244  U.  S.  58,  37  Sup.  Ct.  595.  61  L.  Ed. 
990,  decided  under  the  present  law,  the  ship- 
per signed  the  written  valuation.  In  Boston 
&  liaine  B.  Co.  y.  Piper,  246  U.  S.  489,  88 


Sup.  Ct  854,  62  L.  Ed.  820,  Ann.  Cas.  1915B^ 
469,  the  bill  of  lading  contained  an  illegal 
limitation  upon  which  the  carrier  relied  in 
its  defense. 

[4,  5]  This  interpretation  does  not  permit 
discrimination  and  preferences  forbidden  by 
sections  7885  and  7886,  Barnes'  Federal  Code ; 
sections  2  and  3,  c.  104,  Act  Feb.  4, 1887  (U.  S. 
Comp.  St.  Sf  8564,  8565).    All  of  these  pro- 
visions must  be  read  together.       What  is 
authorized  by  one  of  them  is  not  forbidden  by 
any  other.    They  are  not  irreconcilably  re- 
pugnant   The  terms  of  the  section  inhibiting 
preferences  are  very  gaieral.    They  do  not 
enumerate  or  define  preferences.    What  an- 
other statute  legalizes  cannot  be  deemed  to  be 
an  undue  or  unreasonable  preference.    The 
Cummins  Amendment  contemplates  and  ex- 
pressly imposes  liability  on  the  basis  of  full 
actual  value,  unless  the  carrier  limits  it  to 
a  different  basis,  by  ccmplianoe  with  certain 
conditions.    If,  in  a  practical  sense,  this  stat- 
ute works  discrimination,  it  Is  not  an  illegal 
discrimination.    Unjust  discrimination  is  dif- 
ferent treatment  of  persons  of  the  same  class, 
under  like  or  similar  conditions.     For  the 
difference  in  treatment  of  shippers  so  af- 
fected, there  is  ample  basis  in  the  difference 
in  circumstances.    A  shipper  who  has  been 
denied  a  right  which  the  law  requires  the  car- 
rier to  extend  to  him,  respecting  the  rate  he 
shall  pay  and  the  extent  of  its  liability  to  him, 
occupies   a   substantially   different  position 
from  that  of  one  to  whom  such  right  has  been 
accorded.     That  difference  constitutes  firm 
ground  for  classification  in  legislation.    The 
purpose  of  the  statute  is  to  give  the  shipper 
right  in  every  case  to  hold  the  carrier  to  lia- 
bility on  the  basis  of  actual  value,  if  he  de- 
sires to  do  so ;   but,  to  avail  himself  of  such 
right  he  must  state  such  value  in  money  in 
his  declaration  or  agreement  and  pay  diarges 
based  thereon.   To  effectuate  this  purpose  and 
adequately  guarantee  such  right  to  him,  it  has 
been  deemed  necessary  to  require  the  carrier, 
in  every  Instance,  to  allow  him  an  opportu- 
nity to  elect  what  value  he  will  place  upon  his 
property,  by  taking  his  statement  as  to  it 
writing  it  hi  the  receipt,  and  requiring  him 
to  sign  it.    Imposition  of  this  duty  upon  both 
parties  prevents  the  carrier  from  fixing  the 
value  itself  in  the  great  majority  of  cases, 
as  it  did  under  the  "First  Cummins  Amend- 
ment*'    Hence  the  provision  is  a  vital  one, 
and  stands  upon  considerations  of  very  great 
importance. 

Upon  these  principles  and  concluslonB,  the 
judgment  complained  of  will  be  affirmed. 


W.Va,) 
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to,  and  certlfled  to  us  the  questioii  whether 
its  ruling  thereon  was  correct: 


(Supreme  Court  of  Appeals  of  West  Virginia. 

April  12,  1921.) 

(Syllabus  hy  the  Court.) 

I.  Indictment  and  Information  <=>tll(4)— 
Physicians  and  surgeons  ^=s>6 (9)— Indictment 
held  suffloiently  to  negative  exception  and  to 
charge  practicing  without  license. 

An  indictment  which  avers  that  defendant 
without  first  having  complied  with  sections  9, 
10,  and  11  of  chapter  150  of  the  Code  (sees. 
5343-5345),  governing  applicants  and  the  is- 
suing of  certificates  of  license  to  practice  medi- 
cine and  surgery  in  this  state,  and  without  first 
having  obtained  a  state  license  so  to  do,  as 
required  by  the  laws  of  this  state,  did  unlaw- 
fully practice  medicine  and  surgery,  as  defined 
in  chapter  150,  §i  SaXII  (sec.  53422)  Supple- 
ment 1918  of  the  Code,  sufficiently  charges  the 
offense  prescribed  by  the  statute,  and  sufficient- 
ly negatives  the  fact  of  defendant's  being  of 
the  first  dass  of  practitioners  described  in  said 
section  9. 


2.  Indictment  and  Information  ^=:»l  1 1  (4)— In- 
dictment for  practicing  medicine  without  li- 
cense held  suffloiently  to  negative  that  de- 
fendant was  of  first  class  of  practitioners  de- 
scribed In  statute. 

While  practitioners  of  medicine  and  sur- 
gery since  the  amendment  of  said  section  9  by 
chapter  22  of  the  Acts  of  1889,  have  not  been 
required  to  submit  themselves  to  examination 
and  obtain  new  certificates  of  license,  neverthe- 
less prior  to  that  amendment  and  since  the 
amendment  and  re-enactment  of  said  chapter 
150  in  1882  (Acts  1882,  c.  93),  they  have  been 
required  to  have  such  certificates  of  license  as 
a  condition  of  the  right  to  practice  medicine 
and  surgery,  and  the  averments  of  the  indict- 
ment sufficiently  negative  the  fact  that  defend- 
ant was  of  the  first  dass  of  practitioners  de- 
scribed in  the  statute. 


3.  Indictment  and  Information  ^=s>l II (I)— In- 
dictment for  practicing  medicine  without  li- 
cense need  negative  exoeptlons,  and  not  pro- 
visosi  of  the  statute. 

In  an  indictment  for  a  statutory  offense 
like  the  one  described,  the  pleader  need  nega- 
tive only  exceptions,  not  provisos,  of  the  stat- 
ute. 

Case  Certified  from  Circuit  Court,  Upshur 
County. 

Minnie  Kirkpatrlck  was  Indicted  for  prac- 
ticing medicine  without  a  license.  Indict- 
ment quashed,  and  case  certified.  Reversed, 
and  demurrer  overruled. 

B.  T.  England,  Atty.  Gen.,  and  B.  Den- 
nis Steed,  Asst.  Atty.  Gen.,  for  the  State. 

Toung  &  McWhorter,  of  Buckhannon.  for 
defendant 

MILLER,  J.  The  circuit  court  ruled  that 
the  following  Indictment  was  not  sufficient 
in  law,  sustained  defendant's  demurrer  there- 


"The  Grand  Jurors  •  ♦  •  upon  their 
oaths  present  that  Minnie  Srkpatrick,  on  to- 

wit:    on  the  day  of  ,  A.  D.,  One 

Thousand  Nine  Hundred  and  Nineteen,  within 
one  year  next  preceding  the  date  of  the  finding 
of  this  indictment,  in  the  County  of  Upshur, 
without  having  first  complied  with  sections 
9,  10  and  11  of  Chapter  150  of  the  Code  of 
West  Virginia  governing  the  applicants  and  the 
issuing  of  certificates  of  license  to  practice 
medicine  and  surgery  in  the  State  of  West 
Virginia,  and  without  first  having  obtained  a 
state  license  to  do  so,  as  required  by  the  laws 
of  the  State  of  West  Virginia,  did  unlawfully 
practice  'medicine  and  surgery'  as  defined  in 
Chapter  150,  Section  53421  (8a.XII),  Supple- 
ment 1918  to  the  Code  of  West  Virginia. 
Against  the  peace  and  dignity  of  the  State." 

Section  9,  chapter  150,  of  the  Code  in  so 
far  as  pertinent,  is  as  follows : 

**The  following  persons  and  no  others  shall 
hereafter  be  permitted  to  practice  medicine  in 
this  state:  (1)  All  such  persons  as  shall  be 
legally  entitled  to  practice  medicine  in  this  state 
at  the  time  of  the  passage  of  this  act.  (2) 
AH  such  persons  as  shall  be  graduates  of  a 
reputable  medical  college,  recognized  as  such 
by  the  state  board  of  health,  who  shall  pass 
an  examination  before  said  state  board  of 
health  and  shall  receive  certificates  therefrom, 
as  hereinafter  provided.' 


»» 


As  sections  10  and  11  referred  to  in  the 
indictment  relate  to  the  obtaining  and  rec- 
ordation of  certificates  or  licenses  issued,  and 
to  the  proof  required  of  applicants  of  their 
educational  qualifications  to  practice,  etc., 
they  are  not  particularly  important  in  the 
disposition  of  the  case  presented. 

Section  8a.XII  of  the  said  chapter  (Code 
Supp.  1918),  being  section  12  of  chapter  11, 
Acts  1915,  defines  the  term  "practice  of  med- 
icine and  surgery"  as  used  in  the  act  as 
"treatment  of  any  human  ailment  or  in- 
firmity by  any  method,"  and  says  that 

"to  open  an  office  for  such  purpose  or  to  an- 
nounce to  the  public  in  any  way  readiness  to 
treat  the  sick  or  afflicted,  shall  be  deemed  to 
engage  in  the  practice  of  medicine  and  surgery 
within  the  meaning  of  this  act." 

Section  15  of  s^id  chapter  (sec.  5348),  be- 
ing section  15  of  chapter  150  of  the  Code 
as  amended  and  re-enacted  by  chapter  93, 
Acts  1882,  defining  the  offense  charged  in 
the  indictment,  provides: 

"If  any  person  shall  practice,  or  attempt  io 
practice,  medicine,  surgery,  or  obstetrics  in  this 
State,  without  having  complied  with  the  provi- 
sions of  section  nine  of  this  chapter,  except 
as  therein  provided,  he  shall  be  guilty  of  a 
misdemeanor  and  fined  for  every  such  offense* 
not  less  than  fifty  nor  more  than  five  hundred 
dollars,  or  imprisoned  in  the  county  jail  not 
less   than   one   month  nor  more   than   twelve 


6=s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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montbi^  or  be  punished  by  both  such  fine  aad 
imprisonment,  at  the  discretion  of  the  oovrt/* 

[1]  The  first  proposition  relied  on  by  the 
defendant  to  sustain  the  ruling  of  the  court 
below  is  that  neither  sections  9,  10»  or  U  of 
said  chapter  150  of  the  Code  applies  to  the 
remedial  or  inhibiting  clauses  of  said  chap- 
ter, but  relate  solely  to  the  procedure  or 
methods  prescribed  for  applicants  to  obtain 
licenses  to  practice  medi(^e  and  surgery, 
and  that  chapter  11  of  the  Acts  of  1915 
(Oode  Supp.  1918,  c  150,  8a.I  to  8a.XIII 
[sees.  5342a-5342m])  in  no  way  purports  to 
amend  chapter  150  of  the  Code,  which  pre- 
scribes penalties  for  yiolation  of  this  stat- 
ute. We  find  however  that  chapter  11  of 
the  Acts  of  1915  does  by  the  last  provision 
thereof  undertake  to  repeal  all  acts  and 
parts  of  acts  inconsistent  therewith,  where- 
fore, sections  9,  10, 11  and  12  of  said  chapter 
150  of  the  Code  as  previously  existing  are 
superseded  by  the  provisions  of  the  act  of 
1915,  so  far  as  repugnant  thereto.  Section 
12  of  chapter  11  of  the  Acts  of  1915  spe- 
cifically provides  that: 

'The  examination  of  applicants  and  the  is- 
suing of  certificates  of  license  thereto  shall  be 
governed  by  sections  nine,  ten  and  eleven  of 
chapter  one  hundred  and  fifty  of  the  Code  of 
West  Virginia,'*  etc 

Moreover,  counsel  are  mistaken  in  saying 
that  the  indictment -is  under  sections  9,  10 
and  11  of  said  chapter  150.  It  does  re- 
dte  that  defendant  without  having  first  com- 
plied with  said  sections  governing  applicants 
and  issuing  certificates  of  licenses  committed 
the  offense,  but  it  also  charges  that  defend- 
ant "without  having  first  obtained  a  state 
license  to  do  so,  as  required  by  the  laws  of 
the  State  of  West  Virginia,  did  unlawfully 
practice  'medicine  and  surgery*  as  defined  in 
chapter  150,  section  53422,  (8a.XII)  Supple- 
ment 191S  to  the  Code  of  West  Virginia,** 
the  latter  section  being  said  section  16  of 
chapter  150  as  amended  and  re-enacted  in 
1882.  So  that  the  effect  of  the  indictment 
was  to  charge  defendant  with  violation  of 
said  penal  provision  of  section  15  against 
practicing  medicine  and  surgery  without  a 
license  as  therein  provided. 

[2]  The  second  proposition  and  the  one 
mainly  relied  on  is  that  the  indictment  fails 
to  negative  the  right  of  defendant  to  prac^ 
tice  medicine  and  surgery  under  the  condi- 
tion named  in  the  first  clause  of  section  9, 
namely,  that  she  was  not  of  the  dass  of 
practitioners  who  were  legally  entitled  to 
practice  at  the  time  of  the  passage  of  the 
act  Who  were  the  persons  entitled  to  prac- 
tice medicine  and  surgery  "at  the  time  of 
the  passage  of  this  act**T  This  language 
was  brought  into  chapter  150  the  first  time 
by  the  amendment  to  section  9  thereof  by 


chapter  22  of  the  Acts  of  1889.  Three  ^pe- 
jcific  dasMs  are  there  described,  the  aeccmd 
'being: 

"All  persons  not  graduates  in  medicine,  but 
who  have  practiced  medicine  in  this  state  un- 
der a  oertifieate  isstted  by  the  state  board  of 
health,  prior  to  the  passage  of  this  act,  are 
authorized  to  practice  medidne  in  all  its  depart- 
ments in  this  state.** 

This  act  gave  the  right,  first,  to  graduates 
of  medical  colleges;  second,  to  those  not 
graduated  but  who  had  previously  obtained 
Licenses  from  the  state  board  of  health; 
third,  to  those  not  belonging  to  either  of  the 
other  classes,  who  should  before  practicing 
be  examined  and  obtain  a  certificate  to  prac- 
tice trom  the  state  board  of  health.  So  the 
second  class  in  the  act  of  1889  became  the 
first  class  by  the  amendment  of  the  same 
section  by  chapter  7  of  the  Acts  of  1895, 
and  remained  so  by  the  same  description  in 
the  amendment  thereof  by  chapter  66  of  the 
Acts  of  1907,  the  same  now  contained  in 
the  Code  (sec.  5343),  since  which  time  this 
section  has  not  been  amended.  It  is  manifest 
therefore  that  since  the  amendment  of  sec- 
tion 9  in  1889  no  person  of  the  first  dass  in 
the  present  statute  was  entitled  to  practice 
medicine  and  surgery  without  a  certificate 
of  license.  This  being  so,  does  not  the  aver- 
ment of  the  indictment  that  the  defendant 
unlawfully  practiced  medidne  and  surgery 
without  having  first  obtained  a  state  lic^ise 
suffldently  negative  the  fact  that  defendant 
was  of  the  first  dass  as  well  as  of  the  sec- 
ond class?  In  either,  case^  if  she  had  not 
procured  a  license  in  the  manner  pointed 
out  in  the  statute,  she  would  be  guilty  of 
violation  of  said  seotion  15  of  chapter  150. 

[3]  All  other  provisions  of  the  statute  re- 
lied on,  under  which  defendant  would  protect 
herself  >  are  covered  under  provisos  and  are 
dearly  defensive.  The  pleader  need  negative 
exceptions  only,  not  proviso&  State  y.  Rich- 
ards, 32  W.  Va.  848,  856,  9  S.  B.  246,  8  Lw  R. 
A.  705. 

But  it  is  argued  that  since  the  act  of  1889 
practitioners  were  not  required  to  have  a 
license  to  practice  medicine.  This  is  not  a 
proper  construction  of  the  provision  of  that 
act  Always  since  1882  a  practitioner  has 
been  required  to  have  a  license  or  certificate; 
since  then  if  he  had  a  license  issued  prior 
to  that  time  he  was  not  required  to  submit 
to  an  examination  or  procure  a  new  or  ad- 
ditional license;  but  at  no  time  since  1882 
has  anyone  been  entitled  to  practice  medi- 
dne without  a  license  or  oerciflcate  from 
the  proper  authority. 

For  these  reasons,  we  are  of  opinion  that 
the  court  erroneously  quashed  the  indictment, 
and  that  its  rulings  thereon  should  be  re- 
versed and  the  demurrer  ovarmled.  Our 
response  will  be  so  certified. 


W.Tm.)  HOPE  NATUKAIi 

(io< 

(88  W.  Va.  306) 
HOPE  NATURAL  QA8  CO.  v.  JAFIVI8. 

(Sainreme  Oonrt  of  Appeals  of  West  Virginia. 

April  22,  192L) 

(ByUabm  5y  the  Oowrt.) 

1.  MlnM  and  minenila  ^s»79(7)— Raeavery  of 
May  rentals  paid  vndor  ieasaa  hald  propar 
■nder  special  oonnt  In  assumpsit  allagino  pay- 
ment and  partial  failure  ef  titla. 

Becovery  of  money  paid  as  delay  rentals 
nader  oil  and  gas  leases,  upon  a  consideration 
that  has  partially  failed  by  reason  of  lack)  of 
title  in  the  lessor,  to  part  of  the  land  embraced 
by  the  leases,  may  be  had  upon  a  special  count 
in  a  dedaration  in  assumpsit,  alleging  payment 
of  the  rentals  and  such  partial  failure  or  lack 
of  title,  in  addition  to  the  other  admittedly 
Becessary  allegations. 

2.  Mines  and  minerals  ^=>79  (7)— Allegations 
to  recover  delay  rantals  paid  held  suffloleat 
for  recovery  of  damages  for  breajob  of  cove- 
Dant  for  poaeeablo  aad  qniot  enjoyment  ondor 
oil  and  gas  laase. 

If,  In  such  count,  there  is  a  farther  allega- 
tion  of  adjudication  against  the  lessee,  of  such 
lack  of  title,  and  partial  cancellation  of  the 
lease,  it  is  sufScient  for  recovery  of  damages 
for  breach  of  the  covenant  for  peaceable  and 
quiet  possession  of  the  leased  premises,  implied 
in  tiie  lease. 

8.  Decisions  compared. 

There  is  no  inconsistency  between  the  prin- 
ciples enunciated  in  Philadelphia  Co.  y.  Shack- 
elford, 83  W.  Va.  280,  98  S.  B.  568,  on  the  one 
hand,  and  those  stated  in  Knotts  v.  McGregor, 
47  W.  Va.  566,  35  S.  E.  899,  and  Gaffney  v. 
Stowers,  78  W.  Ya.  420,  80  S.  R  501,  and  oth- 
er similar  cases,  on  the  other  hand. 

Certified  from  Circnit  Court,  CblhoTin 
County. 

Action  by  tiie  Hope  Natural  Gaa  Company 
against  0.  A.  Jarvis,  administrator.  A  de- 
murrer to  the  declaration  was  overruled,  ana 
ease  certified.    Affirmed. 

A.  B.  Fleming,  Charles  Powell,  and  Kem- 
ble  White,  all  of  Fairmont,  for  plaintiff. 

A.  G.  Mathews  and  Lorentz  O.  Hamilton, 
both  of  Grantsyille,  for  defendant. 

POFFENBARGER,  J.  On  the  Joint  appli- 
cation of  the  parties  to  this  action,  the  trial 
court  has  certified  to  this  court,  for  review, 
its  interlocutory  order  overruling  a  demurrer 
to  the  declaration  and  each  count  thereof. 

^nie  action  is  in  assumpsit,  and  for  the  re- 
covery of  portions  of  delay  rentals  paid  un- 
der oil  and  gas  leases  on  the  theory  of  breach- 
es of  implied  covenants  of  the  leases  and 
failure  of  consideration,  it  having  been  as- 
certained and  judicially  determined,  long 
after  the  date  of  the  lease  and  payment  of 
the  rentals,  that  the  lessors  had  no  title  to 
certain  portions  of  the  leased  lands.  The 
declaration  contains  the  common  counts  and 
two  special  counts 
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In  so  far  as  it  goes  to  the  entire  declara- 
tion and  the  common  counts,  tbe  demurrer 
was  properly  overruled.  Their  sufficiency  is 
admitted.  At  any  rate,  it  la  not  queatloned 
in  the  argument 

[1-3]  The  first  special  count  la  based  upon 
a  lease  of  750  acres  of  land,  for  oil  and  gas 
purposes,  dated  April  15,  1909,  which  seems 
to  have  taken  the  place  of  an  older  lease  of 
the  same  land,  dated  October  27,  1899;  each 
lease  having  been  given  for  a  term  of  10 
years,  and  the  later  one  having  been  intended 
to  go  into  effect  or  to  replace  the  earlier  one, 
only  in  the  event  of  the  expiration  thereof 
by  reason  of  failure  to  produce  oil  or  gas  on 
the  land  within  the  term  specifically  stipu- 
lated for.  The  second  is  based  upon  the 
same  kind  of  a  lease  of  a  200-acre  tract, 
bearing  the  same  date,  and  made  in  view  of 
the  probable  expiration  of  a  former  lease  of 
the  tract,  bearing  date  October  27,  1899. 
Said  first  special  count  alleges  failure  of 
title  in  the  lessors  to  two  portions  of  the  750 
acres,  one  of  which  contains  65  acres  and  the 
other  95^  acres.  The  second  alleges  such 
fkilure  as  to  125  acres  of  the  200-acre  tract. 
In  these  three  tracts,  65  acres,  95%  acres, 
and  125  acres,  one  of  the  lessors  had  only  an 
estate  for  Ms  life  and  the  other  none  at  all. 
They  had  belonged  to  a  deceased  wife  of  W. 
H.  Campbell,  whose  subsequent  wife,  Eliza- 
beth Campbell,  Joined  him  in  the  two  leases. 
After  the  death  of  W.  H.  Campbell,  an  as- 
signee of  one  of  the  former  wife's  heirs,  in- 
stituted and  successfully  prosecuted  a  suit  in 
equity  for  partition  of  the  said  three  tracts 
of  land,  and  for  cancellation  of  the  leases  in 
question  as  constituting  clouds  upon  the  title 
of  the  plaintiff  in  said  suit  and  the  heirs  of 
the  deceased  wife. 

As  to  the  750-acre  tract  of  land,  the  plain- 
tiff oonvenanted  in  the  lease  to  complete  a 
well  thereon,  on  or  before  October  27,  1909, 
or  to  pay  to  the  lessors,  in  advance,  $187.50 
for  each  period  of  three  months  during 
which  the  completion  of  such  well  should  be 
delayed.  It  was  further  provided  that  pay- 
ments of  the  delay  rentals  might  be  made 
direct  to  the  lessors,  their  heirs  or  assigns, 
or  deposited  to  their  credit  in  the  Bank  of 
GrantsvlUe,  or  by  checks  mailed  to  W.  H. 
Campbell  at  his  poet  office.  Thirteen  of  such 
paymaits  were  made  to  W.  H.  Campbell, 
within  his  lifetime.  After  his  death*  which 
occurred  in  October,  1912,  and  which  was  not 
known  to  the  lessee,  for  some  time  there- 
after, 5  quarterly  payments  were  placed  to 
his  credit  in  the  Bank  of  Grantsville.  After 
knowledge  of  his  death,  8  additional  pay- 
ments were  made,  by  deposit  in  said  bank  to 
the  credit  of  Elizabeth  Campbell  and  the  dev- 
isees of  W.  H.  Campbell,  which  last-men- 
tioned 13  payments,  amounting  to  $2,437.50, 
the  administrator  with  the  will  annexed  of 
said  W.  H«  Campbell  accepted  and  withdrew 
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from  said  bank.  As  to  the  200-acre  tract  of 
land,  the  provisions  of  the  lease  were  the 
same  as  those  of  the  lease  of  the  750-acTe 
tract,  except  as  to  the  amount  of  the  delay 
rental,  which  was  $50  per  quarter.  W.  H. 
Campbell,  in  his  lifetime,  received  and  ac- 
cepted 13  such  payments,  amounting  to  $650, 
and  after  his  death  his  administrator  re- 
ceived and  accepted  11  such  payments. 

Each  of  the  special  counts,  charges  partial 
failure  of  consideratioQ,  occasioned  by  lack 
of  title  in  the  lessors,  to  portions  of  the 
leased  lands  as  aforesaid,  and  breach  of  the 
implied  covenant  that  the  lessee  should 
have  right  to  enter  upon  the  land  and  peace- 
ably and  quietly  possess  the  same,  occasion- 
ed by  such  lack  of  title,  adjudication  thereof, 
and  cancellation  of  the  leases.  Each  of 
them  asserts  right  of  recovery,  not  of  the 
full  amount  of  the  rentals  paid,  but  only  of 
such  proportions  thereof  as  the  lands  lost 
bear  to  the  entire  areas  leased.  In  neither 
of  them  is  there  an  allegation  of  total  failure 
of  consideration,  nor  of  a  breach  of  covenant 
going  to  the  entire  tract  of  land.  The  bill  of 
particulars  conforms  to  the  theory  of  said 
counts.  It  charges  payments  and  interest 
amounting  to  $8,060.71,  and  credits  thereon 
the  amounts  mathematically  apportionable 
to  the  lands  to  which  the  lessors  had  good 
title. 

The  demurrer  to  the  special  counts  pro- 
ceeds upon  the  theory  of  inconsistency  be- 
tween the  principles  declared  in  Philadelphia 
Co,  V.  Shackelford,  83  W.  Va.  280,  08  S.  EX 
568,  and  those  enunciated  in  Knotts  v.  Mc- 
Gregor, 47  W.  Va.  566,  35  S.  E.  899,  Headley 
V.  Hoopengamer,  60  W.  Va.  626,  55  S.  E.  744, 
Kilcoyne  v.  Southern  Oil  Co.,  61  W.  Va.  538, 
56  S.  E.  888.  Gaffney  v.  Stowers,  73  W.  Va. 
420,  80  S.  E.  601,  and  Ford  v.  Ball,  76  W.  Va. 
663,  86  S.  E.  562,  and  virtual  repudiation  of 
those  stated  in  the  last-named  cases.  The 
position  taken  by  the  defendant  involves  a 
manifestly  obvious  misapprehension  of  the 
scope  and  effect  of  the  decision  in  Philadel- 
phia Co.  V.  Shackelford.  The  declaration  in 
that  case  contained  only  the  common  counts 
and  a  special  count  alleging  rescission  of  the 
contract  and  total  failure  of  consideration. 
It  contained  no  special  count  charging  par- 
tial failure  of  consideration  or  partial 
breach  of  the  implied  covenant  for  peaceable 
and  quiet  possession.  If  it  had  contained 
such  count,  right  in  the  plaintiff  to  recover 
something  would  have  been  upheld.  Point 
4  of  the  syllabus,  as  well  as  the  opinion,  dis- 
tinctly admits  right  of  recovery  in  such  case, 
upon  a  proper  declaration.  In  the  opinion 
the  decision  in  Gaffney  v.  Stowers  is  refer- 
red to  without  disapproval,  and  is  impliedly 
approved. 

Repetition  of  the  well-grounded  principles, 
arguments,  and  conclusions  set  forth  and 
elaborated  in  Knotts  v.  McGregor  and  the 


subsequent  cases  above  mentioned  Is  alto- 
gether unnecessary.  Nothing  of  value  can 
be  added.  They  are  clear  and  emphatic 
and  nothing  inconsistent  therewith  is  found 
in  Philadelphia  Co.  v.  Shackelford.  It  is 
consistent  with  them  in  holding  that,  in  such 
cases,  recovery  for  partial  failure  of  consid- 
eration cannot  be  had  on  the  common  counts, 
nor  upon  a  special  count  alleging  oitire 
failure  of  consideration.  It  is  equally  con- 
sistent with  them  in  impliedly  holding  that 
there  may  be  recovery  on  a  special  count 
charging  such  partial  failure  of  considera- 
tion as  is  alleged  in  this  declaration. 

Viewed  in  the  light  of  these  principles  and 
conclusions,  the  special  counts  are  clearly 
sufficient  for  recovery  of  money  paid  upon  a 
consideration  that  has  partially  failed. 
They  are  also  sufficient  for  recovery  of 
damages  for  breaches  of  the  covenants.  A 
direct  adjudication  against  the  lessee  of  fail- 
ure of  titles  of  the  lessor  and  the  lessee  and 
cancellation  of  the  lease  are  legally  equiva- 
lent to  an  actual  ouster  from  the  premises. 
Knotts  V.  McGregor,  cited;  Rex  v.  Creel,  22 
W.  Va.  373.  The  recovery  cannot  be  multi- 
plied by  reason  of  the  existence  of  the  two 
grounds  of  action,  however. 

Upon  a  demurrer  to  a  declaration.  It  is 
neither  necessary  nor  proper  to  enter  ux>on 
any  inquiry  as  to  the  measure  of  damages  or 
the  amount  of  the  recovery  that  may  be  had. 
It  suffices  to  say  that  there  is  right  of  re- 
covery of  some  damages  or  of  some  of  the 
money  demanded. 

In  our  opinion,  the  trial  court  properly 
overruled  the  demurrer,  and  our  order  will 
so  certify. 


(88  W.  Va.  352) 

LAWRENCE  et  al.  v.  MONTGOMERY  GAS 
CO.  et  al.     (No.  4181.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  24,  1921.     Rehearing  Denied 

May  10,  1921.) 

(Syllabus  hy  the  Court.) 

1.  Corporations  ^s>l9l,  296(1)— Quorum  of 
dlroctora  or  stockholders  In  regular  moot- 
ing after  due  notice  necessary  for  legal  cor- 
porate action. 

Corporate  action  can  not  be  lawfully  ex- 
pressed or  made  binding  by  less  than  a  quorum 
of  directors  or  stockholders  acting  jointly  in  a 
meeting  thereof  regularly  called  and  after  due 
notice  as  provided  by  law  or  by-law  of  the 
corporation. 

2.  Attorney  and  client  ^s>70— Attorney  ap- 
pearing and  filing  pleading  presumed  to  have 
authority   duly   conferred. 

Where  an  attorney  appears  in  a  cause  and 
files  an  answer  or  other  pleading,  being  an 
officer  of  the  court,  he  is  presumed  to  have 
authority,  and  that  what  he  does  in  relation 
thereto  has  been  done  with  authority  duly 
conferred. 
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3.  Corporatlou  ^s»4IO— Offloer's  authority  tOfpany,  a  Bubseqnent  purduuer  of  the  prop- 


transaot  ordinary  business  wlii  not  Impose 
liability  on  corporation  for  extraordinary 
contraots. 

The  anthority  of  the  president  or  other  of- 
ficer of  a  corporation  to  transact  the  ordinary 
business  of  the  corporation  will  not  imply  lia- 
bility upon  the  corporation  for  extraordinary 
contracts,  as  the  sale  and  disposition  of  a 
material  part  of  its  plant  or  other  property 
owned  and  employed  by  it  in  the  conduct  of  its 
business. 

4.  Corporations  ^=>425(5)^One  seeiclno  to 
estop  corporation  by  conduct  of  officers  or 
agents  must  have  been  misled  to  his  injury. 

To  estop  a  corporation  by  its  conduct  from 
denying  the  authority  of  its  officers  or  agents, 
the  one  seeking  to  enforpe  the  estoppel  must 
hare  been  misled  thereby  to  his  injury. 

Appeal  from  Oircnit  Court,  Kanawha 
County. 

Suit  by  A.  O.  Lawrence  and  others  against 
the  Montgomery  Gas  Company  and  others. 
Decree  for  complainants,  and  defendants  ap- 
peaL    Reyersed  and  remanded. 

Ik  B.  O'Neal,  of  Montgomery,  Davis  & 
Davis,  of  Charleston,  Williams,  Scott  ik 
Lovett,  of  Huntington,  and  Koontz  &  Hurl- 
butt,  of  Charleston,  for  appellants. 

W.  B.  R.  Byrne,  Fred  O.  Blue,  Maynard  F. 
Stiles,  and  C  J.  Van  Fleet,  all  of  Charleston, 
for  appellees. 

BCILLER,  J.  On  a  former  appeal  in  this 
cause  from  a  decree  appointing  a  special  re- 
ceiver of  the  property,  an  alleged  contract 
which  plaintiffs  sought  to  have  specifically 
performed,  and  upon  questions  certified  to 
us  by  the  circuit  court  on  the  sufficiency  of 
defendants'  answers,  exceptions  to  which 
were  interposed  by  plaintiffs,  we  were  of 
opinion,  on  the  prima  facie  case  then  pre- 
sented, to  affirm  the  decree  below  appointing 
the  sqpecial  receiver  and  to  remand  the  cause 
for  further  proceedings.    84  W.  Va.  382,  99 

5.  E.  496. 

The  basis  of  our  former  decision,  as  will 
appear  from  the  opinion  then  delivered  and 
the  mandate  therewith  certified  to  the  cir- 
cuit court,  was  that  although  the  answers  de- 
nied the  authority  of  the  officers  and  direc- 
tors of  the  defendant  company  to  enter  into 
the  contract  in  writing  with  plaintiffs  and  to 
execute  and  deliver  In  escrow  a  deed  to  them 
for  the  property  sued  for,  the  same  being 
signed,  acknowledged  and  sealed  by  and  on 
behalf  of  defendant  company  by  Henderson, 
its  president,  swearing  that  he  was  thereun- 
to duly  authorized,  the  burden  was  thereby 
cast  upon  the  Montgomery  Gas  Company,  re- 
gardless of  its  denial  of  want  of  authority  of 
its  officers  and  directors  in  the  premises,  to 
prove  such  want  of  authority. 

The  present  appeal  is  by  the  Montgomery 
Gas  Company,  the  Columbian  Carbon  Com- 


erty,  and  O.  J.  Henderscm  and  some  thirty- 
eight  others,  officers,  directors  and  stockhold- 
ers of  the  Montgomery  Gas  Comimny,  from 
a  decree  below  pronounced  cm  July  20,  1920, 
specifically  executing  said  contract  and  set- 
thig  aside  the  subsequent  deed  for  the  prop- 
erty to  the  Columbian  Carbon  Company,  pro- 
nounced upon  full  hearing  upon  bill,  answers, 
replications,  and  depositions  and  proofs  tak- 
en, the  evidence  principally  relating  to  the 
main  issue  of  alleged  want  of  authority  of 
the  officers  and  directors  who  undertook  to 
enter  into  said  contract  of  sale  and  to  exe- 
cute and  deliver  said  deed,  and  also  upon  the 
theory  of  an  alleged  holding  out  by  said  com- 
pany of  its  officers  and  directors  as  being 
clothed  with  such  authority  estopping  them 
from  draiying  the  same. 

While  the  result  of  our  former  decision 
was  to  place  the  burden  upon  the  defendants 
to  show  want  of  authority  in  the  officers  and 
directors  in  the  premises,  we  now  perceive 
that  the  fact  of  such  lack  of  authority  for 
want  of  corporate  action  being  established, 
the  burden  would  be  recast  upon  plaintiffs  to 
show  such  holding  out  or  ratification  of  the 
unauthorized  act  as  would  bind  and  conclude 
the  principal. 

The  facts  and  circumstances  attending  the 
entering  into  said  contract  and  the  execution, 
whether  or  not,  strictly  speaking,  in  escrow 
of  the  deed,  and  what  occurred  subsequently, 
with  slight  cc^orings  in  their. favor,  not  af- 
fecting the  merits  of  the  case,  are  very  clear- 
ly stated  by  appellants'  counsel  as  follows: 

"On  July  5^  1918^  Kennedy  appeared  in  the 
town  of  Montgomery  and  proposed  to  O.  J. 
Henderson,  H.  Lane,  J.  F.  Burgess  and  D.  O. 
Smallridge,  four  of  the  nine  members  of  the 
boord,  to  buy  from  the  company  the  Burke  lot 
and  well  for  Twenty  Thousand  ($20,000)  Dol- 
lars. The  board  was  not  in  session  and  was 
not  convened,  but  as  a  result  of  this  negotia- 
tion, and  on  the  evening  of  the  25th  of  July, 
a  written  contract  was  prepared  and  signed 
by  these  four  gentlemen  in  the  name  of  the 
Montgomery  Gas  Company  (but  not  under  cor- 
porate seal),  whereby  the  Montgomery  Gas 
Company  agreed  to  sell  Lawrence  and  Kennedy 
the  Burke  lot  and  well  for  $20,0()0,  $10,000  to 
be  paid  on  the  signing  and  delivery  of  the  prop- 
er deed,  and  $10,000  within  sixty  (60)  days 
thereafter,  with  interest,  to  be  secured  by  en- 
dorsement approved  by  seller,  this  contract 
providing  that  the  deed  was  to  be  delivered  as 
soon  as  could  be  prepared.  To  this  contract 
they  affixed  the  name  of  the  Montgomery  Gas 
Company  by  O.  J.  Henderson,  Pres.,  D.  0. 
Smallridge,  Secy.-Treas.  and  director,  by  H. 
Lane,  director,  and  by  J.  F.  Burgess,  direc- 
tor. On  the  following  morning,  Kennedy  hav- 
ing remained  in  Montgomery,  there  still  hav- 
ing been  no  meeting  of  the  board  called  or 
held,  the  signature  of  S.  S.  Wallace,  a  direc- 
tor, was  added,  Wallace  not  being  present  when 
any  of  the  others  signed,  and  only  one  of  the 
parties  who  had  already  signed,  viz.:  H.  Lane, 
being   present  when    Wallace    signed,    in   the 
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store  of  Zam%,  Kennedy,  at  the  time  of  ne- 
gotiating the  contract,  stated  that  the  money 
was  on  deposit  in  Kanawha  VaUey  Bank  and 
would  be  paid  as  soon  as  the  deed  waa  pre- 
sented. This  was  proven  by  defendants  and 
Kennedy  did  not  testify. 

"During  the  day  of  July  26,  Henderson  pro- 
cured to  be  drawn  a  deed,  by  which  the  Mont- 
gomery Gas  Company  purported  to  convey  the 
Burke  lot  and  well  to  the  plaintiffs,  and  the 
seal  of  the  company  was  attached  to  the  deed; 
it  was  acknowledged  by  Henderson  in  form  re- 
quired of  corporations,  and  Henderson,  on  the 
following  day,  July  27th,  brought  the  deed  to 
Charleston  to  the  Kanawha  Valley  Bank,  to 
which  place  plaintiffs  had  directed  him  to  come 
with  the  deed  and  receive  the  consideration, 
the  cash  and  note.  No  arrangements  had  been 
made  at  the  bank  for  the  payment  of  the  mon- 
ey or  the  receipt  of  the  deed,  and  Henderson 
went  to  the  office  of  plaintiff  Lawrence,  where 
Lawrence  examined  tiie  deed,  with  his  attor- 
ney, approved  it  and  requested  Henderson  to 
meet  him  at  said  bank  in  the  afternoon  of  that 
day.  At  the  appointed  hour  Henderson  went 
to  the  bank,  where  he  found  the  money  had 
not  been  deposited.  Later  on  the  same  day 
Lawrence  and  Henderson  went  together  to  the 
bank,  and  finding  its  cashier  not  there,  Law- 
rence told  Henderson  that  immediately  upon 
the  return  of  the  cashier  the  money  would  be 
deposited.  Henderson  left  the  deed  with  the 
bank  with  directions  to  the  hitter  to  collect 
the  $10,000  and  note  as  called  for  and  deliver 
the  deed,  Lawrence  promising  immediate  pay- 
ment of  the  money  and  assuring  that  it  had 
been  arranged  for.  Henderson  then  left  the 
city.  The  plaintiffs  did  not  make  the  cash  pay- 
ment or  execute  the  note  on  July  27th,  as 
they  had  agreed  to  do  (July  28th  being  Sun- 
day) f  or  on  July  28th. 

''On  July  30,  1918,  Henderson,  Lane,  Burgess 
and  Smallridge  in  Montgomery,  learning  by 
'phone  from  Kanawha  Valley  Bank  that  the 
deed  had  not  been  taken  up,  called  in  L.  Burke 
O'Neal,  an  attorney,  and  directed  him  to  send 
to  plaintiffs  a  letter  advising  them  that  the 
contract  of  July  25th  was  canceled  and  the 
deed  withdrawn,  since  the  same  was  to  have 
been  an  immediate  one,  was  not  a  time  option, 
and  time  was  of  the  essence  thereof,  and  the 
plaintiffs  had  wholly  refused  to  comply  on 
their  part  by  passing  the  consideration  and 
taking  up  the  deed  at  the  time  and  in  the  man- 
ner agreed  upon.  This  action,  like  all  prior 
acts  of  these  four  gentlemen  touching  the  pur- 
ported sale  to  plaintiffs,  was  taken  by  them  as 
individuals,  no  meeting  of  the  board  having 
been  held.  On  the  morning  of  July  80th, 
about  10:80  or  11:00  o'clock,  immediately  aft- 
er Henderson  notified  the  bank  not  to  deliver 
the  deed,  Henderson  sought  to  get  Lawrence 
by  telephone  to  give  him  personal  notice,  and, 
though  unable  to  get  either  Lawrence  or  Ken- 
nedy in  person,  got  and  talked  with  G.  J.  Van 
Fleet,  the  attorney  for  the  plaintiffs  in  this 
transaction,  owner  of  an  interest  in  the  claim 
set  up  by  Lawrence  and  Kennedy  in  this  suit, 
and  who  occupied  an  adjoining  and  connecting 
office  to  that  of  plaintiff  Lawrence,  and  ad- 
vised his  attorney  that  the  contract  was  can- 
celed and  requested  him  to  notify  the  plain- 
tiffs. On  July  30th,  after  the  O'Neal  letter 
had  been  dispatched,  some  stockholders  of  the 
company  who  lived  in  Montgomery  discussed 


the  matter  of  drilling  the  Burkt  well,  tad  at 
their  request  a  meeting  of  the  board  of-  direc- 
tors was  called  for  the  following  day,  July 
81st,  at  which  these  gentlemen  intended  to  pro- 
pose that  the  company  itself  drill  the  welL 
H.  Lane,  one  of  the  directors,  began  to  make 
inquiries  where  derricks  and  machinery  for 
drilling  could  be  found  and  called  on  the  tele- 
phone, among  others,  the  office  of  the  Colum- 
bian Carbon  Company  in  Charleston.  J.  D. 
Pribble,  superintendent  of  tbe  Columbian  Car- 
bon Company,  after  replying  to  Lane's  inqui- 
ries as  to  derricks,  said  to  Lane  that  he  would 
like  to  make  an  offer  for  the  purchase  of  the 
Burke  lot  by  his  company,  the  Columbian  Car- 
bon Company.  Lane  replied  that  his  company 
was  to  have  a  meeting  next  morning  and  that 
he  thought  they  would  decide  to  driU  the  well. 
Pribble  suggested  that  he  would  like  to  submit 
a  proposition  to  tiie  company,  and  Lane  re- 
plied in  effect  that  it  would  probably  be  use- 
less, but  that  a  directors'  meeting  was  being 
held  in  the  morning  of  the  following  day,  at 
which  Pribble,  if  he  saw  fit,  could  appear. 

'This  meeting  of  the  board  convened  on  July 
81st,  for  the  purpose  of  considering  driUing  to 
the  oil  bearing  sand  the  Burke  well.  Prior  to 
this  meeting  all  members  of  the  board  knew  of 
the  Lawrence  contract.  While  in  session 
Pribble  appeared,  was  accorded  a  hearing,  and 
proposed  to  pay  for  his  company  Thirty-Five 
Thousand  ($85,000)  Dollars  for  the  lot  and 
well,  provided  the  stockholders  of  the  com- 
pany should  assent  Thereupon  the  directors 
at  that  meeting  agreed  to  accept  this  offer, 
subject  to  the  approval  of  the  stockholders, 
and  directed  a  meeting  of  the  stockholders  to 
be  called  for  and  held  on  the  10th  day  of  Au- 
gust, 1918.  On  August  10th,  the  stockholders 
assembled  in  meeting.  There  were  present 
100,848  shares.  A  resolution  was  introdaced, 
whidi  recited  the  proposition  of  the  Columbian 
Carbon  Company,  the  said  action  of  the  board 
thereon  on  July  81st,  the  institution  of  this 
suit  by  Lawrence  and  Kennedy  to  enforce  the 
contract  claimed  by  them,  the  immediate  ne- 
cessity of  drilling  lest  the  oil  be  drained  by 
wells  on  adjoining  property,  authorised  and  di- 
rected the  sale  to  Columbian  Carbon  Company 
at  $35,000.00  and  that  this  suit  be  actively  de- 
fended and  the  daim  of  the  plaintiffs  resisted, 
and  provided  that  the  Columbian  Carbon  Com- 
pany should,  with  dispatch,  drill  for  and  save 
the  oil  on  the  lot,  and  otherwise  arranging  the 
details  of  the  sale  to  the  Columbian  Carbon 
Company  and  the  payment  by  the  Columbian 
Carbon  Company  of  the  purchase  price  when 
the  suit  should  have  been  determined. 

'This  resolution  was  adopted  by  a  vote  of 
all  the  shares  present  except  8300." 

The  total  stock  outstanding  at  the  time 
was  150,000  shares. 

The  evidence  establishing  these  facts  is 
quite  sufficient  to  show  that  no  corporate  ac- 
tion by  directors  or  stockholders  preceded  the 
making  of  the  contract  to  Lawrence  and 
Kennedy. 

[1]  The  law  is  well  settled  In  this  state  as 
elsewhere  that  corporate  action  can  not  be 
lawfully  expressed  or  made  binding  by  less 
than  a  quorum  of  the  directors  or  stockhold- 
ers acting  Jointly  in  a  meeting  thereof  regu- 
larly called  after  due  notice  as  provided  by 
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law  or  bx4ftw.  Indeed  tbis  1b  tbe  proper  In- 
terpretation or  construction  at  our  statute, 
section  61  of  chapter  63  of  the  Code  (sec 
2883),  aa  shown  by  repeated  decisions  of  this 
court.  In  Llmer  y.  Traders  Ck>.,  44  W.  Va. 
175,  28  S.  B.  780,  we  held,  Uilrd  point  of  the 
syllabus,  that  the  directors  of  a  corporation 
can  not  separately  and  Individually  give  con- 
sent to  or  make  a  contract  to  bind  the  cor- 
poration; they  can  act  only  as  a  body,  their 
power  being  not  Joint  and  several,  but  only 
Joint  And  as  said  In  3  Thompson  on  Cor- 
porations, i  3900»  cited  and  quoted  In  our 
case  Just  referred  to,  "When  they  [the  direc- 
tors] are  not  consulting  together  as  a  board* 
they  are  regarded  as  acting  prlratdy  and 
unoffldaUy.'*  The  rule  Just  stated  was  af- 
firmed in  our  cases  of  Pennsylvania  light- 
ning-Rod  Oa  v.  Board  of  Education,  20  W. 
Va.  860,  and  Smith  v.  Oomelius,  41  W.  Va« 
69,  68,  28  S.  B.  609,  80  L.  B.  A.  747,  and  sub- 
sequently recognized  also  in  Qrifflth  v.  Black- 
water  Boom  &  Lumber  Co.,  46  W.  Va.  66^ 
64,  33  S.  B.  125,  and  Cunningham  y.  Board  of 
Bducatlon,  58  W.  Va.  818,  320,  44  8.  B.  129. 
There  Is  no  need  of  elaboration  of  tbla  prop- 
osition by  further  reference  to  the  authori- 
ties. 

It  iB  not  contended  on  this  hearing  that 
the  individual  directors  who  undertook  to 
sign  and  execute  the  contract  and  deed  in- 
volved here  did  so  pursuant  to  any  authority 
of  the  board  of  directors  thtis  ^ven.  The 
propositions  now  relied  on  are:  First,  that 
after  learning  of  the  action  of  Uiese  direc- 
tors, the  cori)oratlon  through  Its  constituted 
authority  was  not  prompt  to  repudiate  the 
contract;  second,  that  there  was  such  a 
holding  out  by  tbe  corporation  and  board  of 
directors  and  stockholders  of  such  plenary 
power  and  authority  by  a  course  of  dealing 
as  to  estop  them  froA  denying  authority  of 
the  officers  and  directors  who  undertook  to 
act  in  this  instance. 

On  the  first  proposition,  we  have  the  fact 
that  the  officers  and  directors  who  undertook 
to  make  the  contract  with  plaintiffs  did, 
through  O'Neal,  attorney,  promptly  notify 
plaintiffs  that  because  of  their  failure  to 
comply  with  the  contract,  as  they  interpreted 
it,  it  was  canceled.  It  is  true,  this  notice 
was  not  put  upon  the  ground  of  lack  of  au- 
thority, but  as  their  action  in  the  first  in- 
stance was  not  taken  pursuant  to  authority 
of  the  directors,  such  notice  could  hardly  be 
said  to  be  any  recognition  of  the  authority 
assumed  by  them,  by  the  directors  in  meet- 
ing. But  when  the  directors  did  meet  the 
following  day,  they  in  effect  repudiated  the 
contract  with  plaintiffs  by  ignoring  it  and 
entering  into  the  contract  with  the  Columbi- 
an Carbon  Company,  subject  to  the  approval 
of  the  stockholders  in  a  meeting  called  at  the 
same  session,  to  convene  on  August  10th  fol- 
lowing, the  earliest  day  such  meeting  could 
be  convened;  and  when  the  stockholders  did 
meet,  they  were  prompt  to  repudiate  the 


f  prior  action  of  the  officers  and  directors  who 
had  undertaken  to  act  in  the  premises,  and 
anthorlzed  this  suit  to  be  vigorously  de- 
fended. 

[2]  Moreover,  in  the  answer  of  the  defend- 
ant company  to  the  bill,  under  Uie  seal  of 
the  corporation,  and  sworn  to  by  Henderson, 
President,  filed  on  August  7th,  and  signed  by 
counsel,  want  of  authority  of  these  officers 
was  distinctly  alleged.  True,  it  is  said  these 
officers  undertook  in  good  faith  to  carry  out 
said  contract,  but  their  authority  was  de- 
nied; and  it  was  denied  that  their  adtlon 
was  at  any  time  or  in  any  manner  ratified  or 
approved  by  the  corporation;  and  these  facts 
are  fully  established  by  the  evidence.  Be- 
sides, the  answer  of  defendants,  signed  by 
counsel,  which  we  must  assume  was  made 
with  corporate  authority,  was  of  itself 
prompt  repudiation  of  the  contract  and  deed. 
Where  an  attorney  institutes  a  suit  or  ap- 
pears in  defense  of  a  suit  brought  against  his 
dient,  being  an  officer  of  the  court,  he  is  pre- 
sumed to  have  authority,  and  that  what  he 
does  is  on  behalf  of  his  client  with  authority 
duly  giVCT.  Low  v.  Settle,  22  W.  Va.  887; 
Plsher  v.  March,  26  Grat  (Va.)  765;  Mar- 
ling V.  Robrecht,  18  W.  Va.  440;  McGlnnls 
V.  Curry,  18  W.  Va.  29;  County  Court  v. 
Duty,  77  W.  Va,  17,  87  S.  B.  266;  Marshall 
V.  McDermltt,  79  W.  Va.  246.  90  S.  B.  830, 
L.  R.  A*  1917C,  883. 

[3]  On  the  second  proposition  relied  on, 
that  of  a  holding  out  of  the  officers  and  di- 
rectors entering  Into  the  contract  in  this 
case,  there  is  not  a  particle  of  evidence  of 
sudi  conduct  as  would  preclude  or  estop  the 
defendants.  Indeed,  the  plaintiffs  do  not 
claim  that  they  were  induced  to  deal  with 
the  president  and  directors  who  undertook 
to  sell  them  tiie  Burke  well  by  any  previous 
conduct  on  the  part  of  the  corporation.  On 
the  contrary  the  record  shows  that  one  of 
the  plaintiffs,  A.  O.  Lawrence,  since  the  insti- 
tution of  this  suit  visited  Montgomery,  where 
the  offices  of  the  company  are  located,  in 
search  of  evidence  of  sudi  holding  out  to 
others,  and  found  none,  at  least  none  which 
they  were  induced  to  offer  in  support  of  their 
present  contention.  They  also  appeal  to  the 
ndnutes  of  the  directors  and  stockholdera 
These  aj^^ear  to  have  been  very  irregularly 
kept  prior  to  the  year  1915;  after  that  time 
all  important  business  of  the  company  seems 
to  have  been  transacted  by  the  board  of  di- 
rectors; and  certainly  the  minutes  do  not 
show  any  recognition  of  authority  of  individ- 
ual officers  or  directors  to  sell  or  dispose  of 
the  corporate  property  without  authority  of 
directors  or  stockhiHders.  A  particular  in- 
stance relied  on  la  that  of  a  contract  with  the 
Virginian  Power  Company  for  a  large  quan- 
tity of  gas;  but  the  company  was  engaged 
in  suxyplying  the  public  with  gas,  and  the 
right  to  make  sale  thereof  by  the  managing 
officers  might  be  Implied;  but  the  fact  is 
that  there  was  a  minute  of  authority  of  the 
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officers  to  sell  the  surplus  gas  sold  to  tlie 
power  company,  but  not  to  that  company,  the 
officers  electing  to  do  so,  however,  because  of 
the  better  price  thus  obtained.  Because  of 
the  ratification  of  this  contract,  however,  not 
Imown  to  plaintiffs,  it  can  not  be  said  that 
they  were  misled  thereby,  nor  will  one  ratifi- 
cation of  an  unauthorized  act  conclude  the 
principal  from  repudiating  another.  Our  de- 
cisions say  that  authority  of  the  president  or 
other  officer  to  transact  the  ordinary  business 
of  the  corporation  will  not  Impose  liability 
on  the  corporation  for  extraordinary  con- 
tracts made  by  them,  involving  expenditure 
of  large  sums  of  money  for  supplies  or  ma- 
chinery, or  the  disposition  of  its  plant  or 
"prapeHjf  not  implied  by  the  nature  of  the 
business..  Vamey  A  Evans  v.  Hutchinson 
Lumber  &  Manufacturing  Co.,  70  W.  Va.  169, 
73  S.  E.  321.  And  to  be  binding  as  a  ratifica- 
tion of  the  unauthorlsEed  act  of  an  officer  or 
other  agent  of  a  corporation,  the  board  of  di- 
rectors must  not  have  been  Ignor&nt  of  the 
facts  in  relation  thereto.  Flanagan  v.  Flan- 
agan Coal  Co.,  77  W.  Va.  757,  88  S.  B.  397. 

[4]  It  is  a  cardinal  rule  of  the  law  of  es- 
toppel by  conduct  or  holding  out,  applicable 
alike  to  corporations  and  individuals,  that 
the  one  seeking  to  enforce  the  estoppel  must 
have  been  misled  by  such  conduct  or  action  to 
his  injury,  else  he  can  not  rely  thereon. 
Koontz  V.  Myllus,  77  W.  Va.  499,  87  S.  E. 
851;   16  Cyc.  Law  &  Proc.  744,  745,  746. 

S\>r  the  foregoing  reasons  we  are  ot  opliL' 
ion  to  reverse  the  decree  below,  and  to  re- 
mand the  cause  with  directions  to  restore  the 
property  now  in  the  hands  of  the  special  re- 
ceiver to  the  Columbian  Carbon  Company,  to 
discharge  the  special  receiver,  settle  his  ac- 
counts, and  upon  such  settlement  to  distrib- 
ute the  money  In  his  hands  to  the  perscms  en- 
titled thereto;  and  the  appellants  will  recov- 
er of  A.  C  Lawrence  and  W.  A.  Kennedy,  ap- 
pellees, the  costs  incurred  by  them  upon  this 
appeal,  as  well  as  those  incurred  by  them  in 
the  circuit  court  in  their  defense  therein. 


(88  W.  Va.  400) 

STATE  V.   McKINNEY.     (Ne.  4131.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  12,  1921.) 

(Syllabua  hy  the  Oourt.) 

I.  Criminal  law  ^=»386~Evldence  of  trailing 
of  accused  by  bloodhounds  held  admissible^ 

Eyidence  of  the  trailing  of  a  person  ac- 
cused of  tiie  commission  of  an  offense,  from 
the  place  of  the  perpetration  thereof  to  the 
place  of  his  arrest,  by  bloodhounds  shown  to 
be  of  pure  blood,  to  have  acuteness  of  scent 
and  power  of  discrimination  between  persons 
by  means  thereof,  to  have  been  trained  in  the 
trailing  of  human  beings,  and  to  have  success- 
fully trailed  and  identified  other  persons  ac- 


cused of  crime  as  having  been  at  the  scene  of 

commission  thereof,  is  admissible  on  an  issue 
as  to  his  identity  as  a  person  who  had  been 
at  the  place  of  the  perpetration  of  the  offense 
of  which  he  is  accused  at  or  near  the  time 
thereof. 

2.  Criminal  law  e=»386— Admissibility  of  trail- 
ing of  accused  by  bloodhounds  held  not  pre- 
cluded by  Issue  of  whether  accused  traveled 
on  foot  or  horseback. 

Admissibility  thereof  is  not  prednded  by 
another  issue  as  to  whether  the  accused  travel- 
ed on  horseback  or  afoot,  there  being  evidence 
tending  to  prove  each  hypothesis,  nor  by  a  pre- 
ponderance of  evidence,  if  any,  in  favor  of  the 
former. 

3.  Criminal  law  e=»383— If  evidenco  tends  to 
prove  facts  relevant  to  any  Issue  it  is  admis- 
sible. 

Upon  an  inquiry  as  to  the  admissibility  of 
evidence,  its  weight  or  probative  value  is  not 
the  criterion  or  test.  If  it  tends,  even  slightly, 
to  prove  a  fact  relevant  to  any  issue  in  the 
case  and  material  or  forceful  in  the  determina- 
tion thereof,  it  is  admissible. 

4.  Criminal  law  <8=»364(6),  4l3(l)^Admlssioii 
by  accused  of  commission  of  offense  some 
houri  later,  stating  motive  therefor,  held  in- 
admissible as  self-serving  and  not  part  of  res 
gestai. 

A  statement  of  one  accused  of  an  offense, 
made  some  hours  after  the  act  in  question,  ad- 
mitting it  and  stating  the  motive  for  commis- 
sion thereof,  is  inadmissible;  it  being  no  part 
of  the  res  gests  and  being  a  self-serving  decla- 
ration. 

5.  Criminal  law  <S=>368(2)~Evldence  that  the 
person  shot  had  driven  his  wife  from  home, 
and  that  she  came  to  the  home  of  aeonsed, 
held  Improperly  excluded. 

Upon  the  trial  of  a  person  charged  with 
having  maliciously  shot  the  husband  of  his 
sister.  In  which  there  is  evidence  tending  to 
prove  facts  which  might  be  deemed  by  the  jury 
to  amount  to  provocation  generating  heat  of 
blood,  or  to  justification  of  &e  shooting  on  the 
ground  of  self-defense,  it  is  improper  and  preju- 
dicial to  exclude  evidence  tending  to  prove  that 
the  wife,  on  coming  to  the  home  of  the  accused, 
shortly  before  the  shooting,  was  in  a  bruised 
and  lacerated  condition  and  had  said  her  hus- 
band had  beaten  her  and  driven  her  from 
home,  offered  in  connection  with  evidence  that 
the  accused  had  gone  to  the  home  of  the  victim, 
at  the  request  of  the  wife,  on  a  humane  and 
proper  mission,  in  the  attempt  to  perform 
which  the  shooting  occurred. 

6.  Criminal  law  <8s>8l4(2)— Slight  evidence 
sufficient  to  Justify  Instructions  submitting  hy- 
potheses It  tends  to  prove. 

Slight  evidence  is  sufficient  to  justly  the 
giving  of  instructions  submitting  the  hypothe- 
ses it  tends  to  prove. 

7.  Criminal  law  ^=s»798 ( I )— Instruction  as  to 
reasonable  doubt  of  any  Juror  should  be  given. 

An  instruction  on  the  subject  of  the  legal 
requirement  of  unanimity  of  the  jury  in  the 
finding  of  a  verdict,  which,  if  given,  would 
advise  the  jury  that,  if  any  juror,  after  due 
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consideration  of  the  evidence  and  consultation 
with  his  fellows,  has  reasonable  doubt  of  the 
guilt  of  the  accused  in  a  criminal  case,  it  is 
his  duty  not  to  surrender  his  o^  convictions 
simply  because  the  other  jurors  are  of  a  differ- 
ent opinion,  is  correct,  and  should  be  given 
upon  request,  unless  its  subject  is  covered  by 
some  other  instruction  given  in  the  case. 

Error  to  Circuit  Court,  Summers  County. 

London  McKinney  was  convicted  of  mali- 
cious shooting,  and  he  brings  error.  Revers- 
ed and  remanded. 

T.  N.  Read  and  TL  F.  Dunlap,  both  of 
Hinton,  for  plaintiff  in  error. 

B.  T.  England,  Atty.  Gen.,  and  R.  A.  Bless- 
ing, Asst.  Atty.  Q&i^  for  the  State. 

POFFENBARGER,  J.  Having  been  con- 
victed of  the  malicious  shooting  of  J.  G.  Mc- 
Kinney, the  plaintiff  in  error,  London  Mc- 
Kinney, complains  of  the  judgment  entered 
on  the  verdict,  which  imposes  upon  him  im- 
prisonment in  the  penitentiary  of  this  state 
for  the  period  of  six  years. 

An  assignment  of  error  Is  based  upon  the 
overruling  of  a  motion  to  quash  the  indict- 
ment, but  nothing  is  said  in  argument  in  sup- 
port thereof.  The  indictment  is  in  the  usual 
form,  and  no  defect  therein  is  perceived. 

A  statement  of  the  peculiar  facts  of  the 
case  is  necessary  to  a  clear  comprehension 
of  the  other  rulings  complained  of.  While 
on  his  porch,  early  in  a  November  evening, 
but  after  dark,  J.  G.  McKinney  was  shot  in 
the  face;  the  ball  striking  the  right  cheek, 
knocking  out  some  teeth,  breaking  the  jaw- 
bone, and,  divided  into  parts,  lodging  in  va- 
rious places  in  the  neck  and  head.  The  shot 
came  from  the  neighborhood  of  his  gate,  and, 
at  the  time,  his  dogs  were  at  that  point  ap- 
parently resisting  entrance,  and  he  had  hiss- 
ed them  on  and  may  possibly  have  thrown  a 
stick,  which,  the  accused  says,  struck  him 
before  he  fired  the  shot.  J.  Q.  McKinney 
says  he  hissed  the  dogs  under  the  impression 
that  the  attempted  intruder  into  the  yard 
was  an  old  sow  of  his,  that  had  been  In  the 
habit  of  breaking  in.  He  saw  nobody  at  the 
gate  and  the  identity  of  the  person  who  did 
the  shooting  was  not  discovered  until  later. 
At  the  time  of  the  injury  he  was  alone  on  his 
ix)rch,  but  his  children,  five  or  six  in  number, 
were  in  the  house.  The  age  of  the  oldest  of 
them  was  about  14  years.  After  the  injury 
he  called  them  and  they  managed  to  get  him 
in  the  house.  Neighbors  and  officers,  being 
notified,  came  in  to  render  assistance.  The 
aid  of  a  man  having  two  young  bloodhounds 
was  secured.  The  bloodhounds  were  taken 
to  the  point  from  which  the  shot  seemed  to 
have  come,  and  there  they  took  up  the  trail 
and  followed  it  for  a  distance  of  about  eight 
miles,  to  the  home  of  Luke  McKinney,  the 
father  of  the  accused.  In  their  pursuit  of 
the  trail,  the  dogs  were  accompanied  by  sev- 
eral persons,  among  whom  were  two  deputy 
sheriffs,   two  constables,  a  Justice  of  the 


peace,  and  the  owner  of  the  dogs.  Having 
led  the  crowd  to  the  front  door  of  the  home 
of  Luke  McKinney,  the  dogs  were  taken  be- 
hind the  house  and  kept  there  until  London 
McKinney  was  aroused  and  taken  from  his 
bed  and  to  a  point  75  or  100  yards  from  the 
house.  Then  they  were  again  put  upon  his 
trail,  and  went  to  him  and  gave  manifesta- 
tions of  their  identity  of  him  as  the  person 
they  had  been  trailing.  Thereupon  he  ad- 
mitted he  had  been  at  the  house  of  J.  G.  Mc- 
Kinney on  the  previous  evening,  at  about  7 
o'clock  or  7:30,  and  also  that  he  had  fired 
the  shot.  After  this  confession  he  was 
placed  under  arrest,  and  subsequently  re- 
peated the  admissions.  On  the  trial  he  tes- 
tified in  his  own  favor,  and  there  admitted 
that  he  had  done  the  shooting  with  a  22-cali- 
ber  Winchester  rifie  having  a  magazine  ca- 
pacity of  16  cartridges,  which  he  had  carried 
from  his  home  and  back  to  it. 

There  is  confiict  In  the  evidence  as  to  what 
preceded  the  tragedy,  led  up  to  it,  and  may 
have  entered  into  the  purposes  and  mental 
attitude  of  the  accused.  Before  noon  of  the 
day  of  the  shooting,  the  wife  of  J.  G.  McKin- 
ney, who  was  also  the  sister  of  the  accused, 
came  to  the  home  of  Luke  McKinney  and  re- 
mained  there  until  after  the  shooting.  She 
and  her  husband  both  claim  she  went  there 
merely  to  visit  her  father  and  others  of  the 
family.  The  accused  offered  to  prove  she 
had  come  to  her  father's  house  with  bruises 
on  her  face,  loosened  teeth,  a  severe  lacera- 
tion of  the  knee,  and  other  injuries,  and  stat- 
ed that  her  husband  had  beaten  her  and 
driven  her  from  home.  He  was  not  permit- 
ted to  prove  her  physical  condition  at  that 
time.  The  court,  however,  permitted  him 
to  prove  she  had  said  her  husband  had  ac- 
cused her  of  things  she  was  not  guilty  of, 
and  had  told  her  to  go  to  her  father's  home 
and  stay  a  few  days,  until  they  could  get 
things  fixed  up;  that  she  had  told  them  of 
some  little  troubles  she  and  her  husband 
had  had;  that  she  had  then  asked  her  fa- 
ther to  go  and  see  her  husband  and  endeavor 
to  obtain  his  consent  to  her  return  and  ef- 
fect a  reconciliation;  that  he'  had  refused  to 
do  so;  and  that  she  had  then  requested  her 
brother,  the  accused,  to  do  so,  and  also  to 
see  if  her  husband  was  there,  and,  if  not,  to 
take  care  of  the  children  for  the  night.  He 
was  also  permitted  to  prove  the  communica- 
tion by  the  wife,  on  that  occasion,  of  threats 
made  by  her  husband  against  her  and  all  of 
her  family.  The  threats  were  to  the  effect 
that  he  had  expressed  an  inclination  to  go 
down  there  and  call  them  all  out  and  shoot 
them  down,  one  at  a  time,  and  that  he  in- 
tended to  send  her  home  and  get  them  all  to- 
gether and  kUl  them  by  blowing  up  the  house 
with  dynamite. 

On  the  witness  stand  the  wife  denied  com- 
munication of  such  threats,  the  making 
thereof,  and  any  trouble  between  herself  and 
her  husband.    She  also  denied  having  t^ 
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^nested  either  her  fHiher  or  her  brother  to 
go  to  her  house  that  night,  and  knowledge  of 
his  haying  gone  there.  She  admitted  she 
knew  he  had  left  the  house  in  the  evening; 
but  denied  that  she  knew  where  he  had  gone. 
Although  the  father  and  unmarried  sister 
say  they  knew  he  had  been  requested  to  go, 
they  denied  knowledge  of  his  having  gone. 
He  himself  said  he  did  not  promise  to  go 
when  requested,  but  had  afterwards  conclud- 
ed to  do  so,  and  had  gone  without  giving  no- 
tice of  his  intention  so  to  do. 

He  says  he  made  the  trip  both  ways  on 
horsebadc,  and,  having  hitched  his  horse  at 
the  road,  started  to  the  house.  Just  before 
he  reached  the  gate,  which  stood  about  15 
or  20  feet  from  the  porch,  the  dogs  became 
aroused  and  endeavored  to  break  through. 
Knowing  they  were  vicious,  he  kept  his  eye 
on  them,  and  just  as  he  was  about  to  place 
his  hand  on  the  gate  a  stick  of  wood  thrown 
from  the  porch  struck  the  gate  and  himself, 
making  a  slight  bruise  below  one  of  his  eyes. 
He  further  says  that,  after  having  recover- 
ed slightly  from  the  blow  thus  received,  be 
saw  J.  Q.  McKinney,  by  means  of  the  light 
from  a  window,  stoop  as  tf  he  were  picking 
up  something  and  partially  rise  with  a  gun 
in  his  hands,  as  he  thought  Thereupon  he 
flred  the  shot  Not  knowing  the  result  there- 
of and  fearing  to  venture  into  the  unknown 
situation,  he  walked  back  to  the  road,  mount- 
ed his  horse  and  returned  home,  arriving 
there  about  nine  o'clock.  The  father  and 
sister  were  apprised  of  the  shooting  before 
his  return,  and  the  former  says  he  had  left 
home  for  the  purpose  of  obtaining  informa- 
tion about  It  and  rendering  assistance,  and 
met  the  son  on  the  road,  as  he  was  return- 
ing, but  he  was  not  then  informed  that  he 
had  done  the  shooting. 

[1]  Although  the  accused  and  other  wit- 
nesses swore  he  had  ridden  a  certain  horse 
on  the  night  of  the  tragedy,  witnesses  for 
the  state  say  they  discovered  no  horse  tracSss 
at  the  point  at  which  he  says  he  hitched  the 
horse,  and  also  that  the  hounds,  in  their 
trailing,  seemed  to  follow  the  trades  of  a 
man,  and  not  those  of  a  horse.  Under  .these 
circumstances,  whether  the  accused  made 
the  trip  on  horseback  or  on  foot  was  a  ques- 
tion for  jury  determination.  In  view  of  this 
conflict,  it  was  not  improper  to  admit  the 
evidence  of  the  trailing  of  the  accused  by 
the  bloodhounds,  if  it  was  sufficiently  shown 
that  they  were  such  hounds,  that  tiiey  had 
acuteness  of  scent  and  power  of  discrimina- 
tion between  persons,  and  had  been  trained 
to  trail  human  beings.  Pedigo  v.  Common- 
wealth,  103  Ky.  41,  44  S.  W.  143,  42  U  R.  A. 
432,  82  Am.  St.  Rep.  566;  Hodge  v.  State, 
98  Ala.  10, 13  South.  385,  39  Am.  St  Bep.  17 ; 
Simpson  V.  State,  111  Ala.  6,  20  South.  573; 
1  Wigmore,  Evidence,  (  177,  p.  226.  The 
owner  of  the  dogs  testified  that  they  were 
of  pure  blood,  that  they  had  acuteness  of 
•cent,  that  they  had  been  trained  to  track 


human  beings,  and,  that  on  more  than  one 
occasion,  they  had  successfully  trailed  and 
Identified  persons  accused  of  crime. 

[2]  IiesB  deflniteness  and  poaitlveness  in 
the  evidence  for  the  state,  as  to  how  the  wo 
cused  traveled,  than  in  that  adduced  by  him, 
does  not  render  the  bloodhound  evidence  in- 
admissible. It  suffices  that  there  is  some 
evidence .  of  his  having  traveled  on  foot 
Nor  does  his  evidence  as  to  the  time  of  his 
return  bar  it  Whether  he  and  his  witness- 
es stated  it  correctly  was  a  question  for  the 
jury.  He  may  have  been  able  to  walk  or 
run  the  distance  stated  in  about  two  hours. 
If  not,  the  evidence  that  he  traveled  afoot 
tends  to  prove  he  did  return  by  9  o'clock. 

[3]  In  this  ruling  we  are  not  dealing  with 
the  probative  value  of  such  evidence.  Wheth- 
er it  alone  would  be  sufficient  for  identifica- 
tion of  the  accused  as  a  person  who  had  been 
at  the  scene  of  the  shooting  immediately  be- 
fore is  an  entirely  different  question.  In 
view  of  the  admission  of  the  accused,  it  can- 
not arise  here.  On  a  question  of  mere  ad- 
missibility of  evidence,  its  tendency  to  prove 
a  relevant  and  material  fact,  not  its  weight 
or  value,  is  the  sole  inquiry. 

Mrs.  J.  6.  McKinney's  denial  of  communi- 
cation of  threats  of  her  husband  against  her 
and  her  family  to  John  Gyrus  and  Mrs.  Ruth 
Taylor  was  not  excluded.  It  was  at  first, 
probably  on  account  of  the  form  of  the  ques- 
tion, but  it  was  immediately  afterwards  ad- 
mitted, and  Cyrus  and  Mrs.  Taylor  were  p«- 
mitted  to  contradict  her. 

[4]  The  offer  to  prove  the  accused  had  con- 
fessed the  shooting  to  his  sister  on  his  re- 
turn was  properly  rejected.  Having  been 
made  hours  after  the  shooting,  the  confes- 
sion was  no  part  of  the  res  gestse.  Besides, 
it  was  a  mere  self-serving  declaration. 

[S]  Befusal  to  admit  evidence  tending  to 
prove  the  physical  condition  of  Mrs.  J.  6. 
McKinney  on  her  arrival  at  the  home  of  her 
parents,  indicating  cruel  and  abusive  treat- 
ment, and  her  statement  that  it  had  just 
been  inflicted  by  her  husband,  was  erroneous. 
Such  condition,  if  it  existed,  and  the  declara- 
tion, if  made,  were  facts  and  circumstances 
constitutln??  in  part  according  to  the  theory 
of  the  defense,  inducement  to  the  admitted 
conduct  of  the  accused,  including  the  act  on 
his  part,  of  which  the  state  complains.  All 
such  facts,  whether  probative  of  guilt  or  in- 
nocence, are  part  and  parcel  of  the  trans- 
action, and,  if  they  have  any  probative  val- 
ue at  all,  in  either  direction,  they  are  ad- 
missible. State  V.  Prater,  52  W.  Va.  132, 
43  S.  B.  23(0 ;  St.  Clair  v.  United  States,  154 
U.  S.  134,  14  Sup.  Ct  1002.  38  U  Ed.  936; 
Whar.  Bv.  {  259. 

Taken  In  connection  with  the  relationship 
of  the  parties,  including  previous  unbroken 
friendship  between  the  accused  and  his  vic- 
tim, these  circumstances  have  important 
bearing  upon  the  mental  attitude  and  Intent 
of  the  former.    They  enter  into  the  motive 
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with  which  he  made  the  trip  to  the  home  of 
the  latter  and  hla  estimate  of  the  situation  In 
which  he  suddenly  found  himself  at  the 
time  of  the  riiooting.  The  immediately  pre- 
ceding violence  of  J.  G.  McKlnney  toward 
his  wife,  and  his  banishment  of  her  from 
his  home,  if  proved,  make  out  an  entirely 
different  case  from  that  which  was  present- 
ed to  the  Jury.  He  went  on  a  mission  to  a 
man  who  had  partially  executed  his  threat 
upon  one  member  of  tiie  family,  not  a  man 
who  had  merely  made  a  possibly  idle  threat 
He  went  to  intercede  for  a  badly  abased  sis- 
ter and  to  protect  her  young  children,  if  he 
should  find  them  deserted,  not  to  a  husband 
and  father  who  had  merely  had  a  few  un- 
pleasant words  with  his  wife  and  ordered 
her  to  leave  home.  If  he  went  upon  such  a 
mission,  under  such  circumstances,  the  fact 
that  he  went  armed  takes  upon  Itself  a  char- 
acter and  ^lorlng  it  would  not  have  in  the 
case  of  a  visit  to  a  quarrelsome,  but  harm- 
less, man,  for  such  a  purpose.  The  previous 
anger,  inhumanity,  and  enmity,  if  any,  tak- 
en in  connection  with  the  suddenness  and 
violence  of  the  assault,  as  described  by  the 
accused,  may  have  been  a  considerable  fac- 
tor In  his  determination  of  the  questian  of 
imminent  danger  to  himself  and  the  necessi- 
ty of  resort  to  measures  of  protection. 

Again,  the  shot  may  have  been  the  result 
of  an  Impulse  suddenly  aroused  by  the  hiss- 
ing of  the  dogs  and  the  blow,  in  a  mind  per- 
fectly free  from  malice  and  engaged  in  the 
execution  of  a  manifestly  humane  and  proper 
purpose,  having  a  broader  and  deeper  basis 
in  the  violence  Inflicted  upon  the  sister  than 
it  could  otherwise  have  had.  Whether  the 
accused,  if  guilty  of  an  offense,  fired  the 
shot  maliciously  or  merely  in  heat  of  blood, 
arising  upon  sufficient  provocation.  Is  a  very 
important  inquiry  In  the  case,  since  the  pun- 
ishment of  the  two  offenses  are  radically 
different,  and  his  motive,  determinable  in 
part  by  the  information  In  the  light  of  which 
he  acted,  has  obvious  and  important  bearing 
upon  it.  His  visit  with  a  good  purpose 
would  be  very  different  from  one  made  with 
an  evU  purpose,  and  the  purpose,  whatever 
it  was,  constituted  an  element  of  his  mental 
attitude  at  the  moment  of  the  assault  upon 
him,  whether  intended  or  not,  and  his  de- 
fensive or  retaliatory  act  For  these  rea- 
sons, the  ruling  in  question  was  both  errone- 
ous and  prejudicial. 

[8]  That  the  accused  was  struck  with  a 
stick  of  wood  or  other  missile  thrown  by  his 
victim  Is  not  uncontroverted.  E^vldence  was 
adduced  of  an  admission  on  his  part  that  tlie 
bruise  below  his  eye  was  caused  by  an  ao- 


cident  in  the  cutting  of  firewood,  not  an  un- 
usual occurrence  with  persons  cutting  stove 
wood  and  kindling.  Hence  the  staters  in- 
struction No.  4,  submitting,  among  others, 
the  issue  as  to  provocation  for  the  shooting, 
did  not  improperly  require  a  finding  as  to 
its  existence.  For  the  same  reason,  the 
court  did  not  err  In  the  giving  of  the  state's 
instruction  No.  6,  submitting,  among  others, 
an  inquiry  as  to  whether  there  was  an  overt 
act  on  the. part  of  J.  G.  HcKlnney,  Indica- 
tive of  hostile  and  dangerous  Intent  and  pur- 
pose toward  the  accused.  He  neither  denied 
nor  admitted  the  throwing  of  a  stick,  but 
the  court  was  not  bound  to  assume  the  truth 
of  the  evidence  of  the  accused  as  to  that  is- 
sue. However  It  might  be  In  the  absence  of 
contradiction  of  such  testimony,  the  contra- 
diction thereof  found  in  the  evidence  of  his 
inconsistent  admission  made  the  issue  one 
for  jury  determination. 

Instruction  No.  11  requested  by  the  de- 
fendant was  properly  refused.  If  given,  it 
would  have  told  the  jury  there  could  be  no 
conviction,  if  they  believed  the  shooting  oc- 
curred in  an  affray  and  malice  did  not  exist 
in  the  mind  of  the  accused  at  the  beginning 
of  the  affray.  In  this  It  manifestly  devi- 
ates from  the  law.  Malice  may  arise  in  the 
course  of  an  affray.  State  v.  Taylor,  67  W. 
Va.  228,  50  S.  S.  247. 

[7]  No  good  reason  is  perceived  for  refusal 
of  Instruction  No.  4  requested  by  the  defend- 
ant, unless  it  falls  within  the  scope  of  some 
other  instruction  given.  Its  subject-matter 
was  the  legal  requirement  of  unanimity  of 
the  jury  in  the  finding  of  the  verdict,  and  it 
would  have  advised  them  that,  if  any  juror, 
after  due  consideration  of  the  evidence  and 
consultation  with  his  fellow  Jurors,  should 
ebtertaln  a  reasonable  doubt  of  the  guilt  of 
the  accused.  It  was  his  duty  not  to  surrender 
his  own  convictions  simply  because  the  others 
were  of  a  different  opinion.  No  misleading 
element  is  found  In  it,  and  It  does  not  Import 
justification  or  encouragemoit  of  obduracy 
or  arbitrariness  on  the  part  of  an  individu- 
al juror.  A  majority  of  the  court  aro  of  the 
opinion,  however,  that  the  subject  is  suffi- 
ciently covered  by  instruction  No.  2  given  for 
the  accused.  I  do  not  think  so,  because  the 
primary  subject  of  that  Instruction  was  pre- 
sumption of  innocence,  and  the  requirement 
of  unanimity  in  the  verdict  Is  a  subordinate, 
if  not  an  incidental,  subject  or  element 
thereof. 

For  the  erroneous  exclusion  of  evidence 
herein  noted,  the  judgment  will  be  reversed, 
the  verdict  set  aside,  and  the  case  romanded 
for  a  new  trlaL 
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JONES  V.  HEBDO.     (No.  4154.) 

(Supreme  Goort  of  Appeals  of  West  Yirginia. 

April  12,  1921.) 

(SyUahiu  hy  the  Court.) 

1.  Appeal  and  error  ^=»97l( I)— Court's  disor^ 
tion  at  to  examination  of  witnesses  will 
not  be  reversed  exoept  for  abuse. 

A  trial  court  has  wide  latitude  in  the  con- 
duct of  a  trial,  and  particularly  in  matters  per- 
taining to  the  examination  of  witnesses,  and 
its  rulings  in  relation  thereto  will  not  be  re- 
versed except  when  there  has  been  a  plain 
abuse  of  its  discretion. 

2.  Trial  ^=s>68( I)— Refusal  to  admit  ovidonoo 
after  conclusion  of  introduction  of  evidonoe  to 
admit  oontradictory  or  oumulatlve  testimony 
not  an  abuse  of  disoretlon. 

And  when  the  evidence  in  chief  and  in  re- 
buttal have  been  condnded  on  both  sides  and 
the  case  is  about  to  be  submitted  to  the  jury, 
the  refusal  of  the  court  to  open  up  the  e^- 
dence  to  admit  the  testimony  of  other  witness- 
es known  but  not  summoned  and  whose  evi- 
dence is  but  contradictory  or  cumulative  of 
some  other  evidence  will  not  ordinarily  consti- 
tute abuse  of  the  court's  discretion  or  reversi- 
ble error. 

3.  False  Imprisonment  ^s>36— $2,725  not  ox- 
oosslve  damages. 

Where  in  an  action  for  damages  for  assault 
and  unlawful  arrest  and  imprisonment  the  evi- 
dence shows  that  defendant  falsely  and  without 
any  grounds  whatsoever  swore  out  a  warrant 
charging  plaintiff  with  a  heinous  crime,  and 
while  in  transit  from  this  state  to  a  distant 
state  accompanied  by  her  daughter  causes  her 
to  be  arrested  in  the  nighttime,  taken  from 
the  train  on  which  she  is  traveling  and  con- 
ducted through  the  public  streets  of  a  dty  and 
before  a  magistrate  and  delayed  from  four  to 
six  hours,  and  then  to  be  discharged  by  the  maip- 
istrate  without  offering  any  evidence  of  the 
truth  or  falsity  of  Ms  accusation,  and  her  jour- 
ney is  thereby  broken  and  she  is  greatly  dis- 
turbed in  mind  and  body,  a  verdict  of  |2,726.00 
will  not  be  set  aside  as  excessive  and  unwar- 
ranted by  the  evidence. 

4.  False  imprisonment  ^s»34,  3^-Montal  snf- 
fering  ground  for  oompontatory  and  punitive 
damages. 

In  such  case  mental  pain  and  suffering  and 
the  insult,  indignity  and  humiliation  inflicted 
upon  plaintiff  by  the  wrongful  and  unlawful  act 
of  the  defendant  constitute  just  bases  for  com- 
pensatory damages,  to  which,  if  the  jury  be- 
lieve from  the  evidence  the  sum  found  there- 
for is  not  sufficient  to  punish  the  defendant 
for  his  wrongful  and  unlawful  conduct,  the  jury 
in  their  discretion  may  add  such  additional  sum 
as  will  constitute  sufficient  punishment  there- 
for. 

B2rror  to  Circuit  Court,  Wood  County. 

Action  by  Mary  B.  Jones  against  Simon 
Hebdo.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 


Ghas.  J.  Schndc,  of  Wheeling,  and  R.  B. 
Bills  and  O.  M.  Hafma,  both  of  Parkersbnng, 
for  plaintiff  in  error. 

Fred  L.  Shinn,  of  Clarksbnrg,  and  James 
S.  Wade,  of  Parkersbnrg,  for  defendant  In  er- 


ror. 


MIIXKR,  J.  In  an  action  by  plaintiff 
against  defendant  for  assault,  false  arrest 
and  imprisonment,  and  for  damages  sus- 
tained because  of  the  alleged  injuries,  she 
obtained  a  verdict  and  judgment  tot  92,- 
725.00,  which  judgment  defendant  would 
have  us  reverse  on  the  present  writ  of  orror. 

The  declaration  is  in  two  counts.  The  first 
charges  that  the  defendant  with  fbrce  and 
arms,  (m  July  0, 1918,  in  the  city  of  Parfcers- 
burg,  in  Wood  County,  assaulted  plaintiff, 
and  then  and  there  wrongfully  seisBed  and 
laid  hold  of  her,  and  then  and  there  wrong- 
fully and  against  her  will  f6roed  her  to  go 
from  and  out  of  a  railway  tralil  of  the  Bal- 
timore and  Ohio  Bailroad  Company,  thai 
standing  at  the  Sixth  Street  station  in  aUd 
dty,  and  upon  which  she  was  then  and  there 
lawfully  being  conveyed  as  a  passenger  f^om 
the  dty  of  Clarksburg  in  said  state  to  the 
dty  of  St.  Louis  in  the  state  of  Missouri,  to 
a  certain  police  station  in  said  dty  of  Park- 
ersbnrg, and  then  and  there  in  said  police 
statimi  wrongfully  imprisoned  her  by  force 
and  against  her  will,  without  any  reasonable 
or  probable  cause  therefor,  for  the  space  of 
about  four  hours,  and  there  wrongfully 
forced  and  compdled  her  to  go  fr<»n  said 
police  station  to  and  along  divers  public 
streets  in  said  dty  of  Parkersburg  to  the 
office  of  a  certain  justice  of  the  peace  therein 
situated,  and  then  and  th^re  wrongfully  kept 
and  detained  her  by  force  and  against  her 
will,  without  any  reasonable  or  probable 
cause,  for  the  space  of  two  hours  tiien  follow- 
ing, where  she  was  discharged  from  custody 
by  said  Justice  upon  the  motion  of  defendant 
without  any  trial  being  had,  contrary  to  the 
law  of  the  State  of  West  Yirginia,  and 
whereby  she  was  not  only  greatiy  hurt,  mor- 
tified and  outraged,  but  also  greatly  injured 
in  her  credit,  standing  and  good  name,  and 
Buffered  greatiy  therefrom  in  both  body  and 
mind,  to  her  damage  |10,000.00. 

By  the  second  count  it  is  charged  that 
while  so  in  said  train  lawfully  as  alleged  in 
the  first  count  and  en  route  fr<»n  said  dty  of 
Clarksburg  to  the  town  of  Eldorado,  Kan- 
sas, about  the  hour  of  3:30  a.  m.  of  the  said 
day,  defendant  and  divers  other  persons  to 
plaintiff  unknown,  but  who  wete  then  and 
there  under  the  direction  and  control  of  de- 
fendant, entered  the  coach  of  said  train  in 
which  she  was  so  riding  as  a  passenger,  and 
with  force  and  arms,  without  any  probable 
cause  therefor,  and  without  any  right  or  au- 
thority of  law  therefor,  and  without  any 
justification  or  excuse  therefor,  and  against 
her  will  and  in  utter  dlsr^^ard  of  and  in 
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▼loIatloQ  of  her  constitutional  right  of  per- 
sonal liberty,  nnlawfally  and  maliciously  did 
arrest  her  and  by  force  remore  her  from  said 
coach  against  her  will,  and  detained  and  im- 
prisoned her,  and  did  unlawfutly  and  mali- 
ciously and  without  probable  cause  or  right 
or  authority  of  law  cause  her  to  be  lih- 
prlsoned  and  detained  against  het  will  in 
said  police  station  for  the  period  of  four 
hours,  and  therefore  and  as  allege  in  the 
first  count,  caused  her  to  go  along  the  putlllc 
streets  of  said  dty  of  Parkersburg  in  the 
custody  of  divers  persons,  thai  under  the 
control  and  direction  and  orders  of  defend*^ 
ant,  to  the  office  of  a  certain  justice  of  the 
peace  located  in  said  dty  of  Parkersburg, 
who  did  then  and  there  further  detain  her 
against  her  will  unlawfully  and  mallclou^y 
and  without  right  or  authority  of  law  for  a 
long  space  of  time,  to-wlt,  for  the  space  of 
two  hours,  when  she  was  discharged  from  ^e 
custody  of  said  justice,  on  motion  of  defend- 
ant by  his  attorney,  without  any  trial  being 
had,  by  reason  of  which  she  was  detained  and 
imprisoned  and  was  greatly  humiliated  and 
embarrassed,  and  was  greatly  Injured  In  her 
good  name,  fame,  credit  and  reputation,  and 
by  reason  of  which  she  was  detained  In  her 
journey  to  Join  her  husband,  and  was  com- 
pelled to  remain  over  in  the  dty  of  Parkers- 
burg until  she  could  arrange  for  her  trans- 
portation on  a  later  train,  and  by  reason  of 
which  delay  she  was  required  to  pay  and  did 
pay  out  large  sums  of  money  for  her  board 
and  for  railroad  transportation,  and  divers 
other  sums  for  counsel  fees  and  court  ex- 
penses and  other  charges  growing  out  of  her 
arrest,  detention  and  unlawful  imprisonment, 
and  was  otherwise  greatly  injured  and  dam- 
aged, in  the  sum  of  110,000.00. 

On  the  trial,  on  the  issue  joined  on  the 
plea  of  not  guilty,  the  jury  found  on  evidence 
which  justified  them  in  so  finding,  that  plain- 
tiff was  arrested  and  taken  off  the  train  on  a 
warrant  sworn  out  by  the  defendant  before 
said  justice  charging  her  with  the  offense  of 
being  then  engaged  In  transporting  out  of  this 
state  to  the  state  of  Missouri  her  daughter, 
then  a  girl  of  about  seventeen  years  of  age, 
and  who  had  recently  become  the  wife  of  one 
James  Joseph,  a  nephew  of  the  defendant, 
for  the  purpose  of  prostitution  or  other  Im- 
moral purposes;  that  said  charge  was  false 
and  unfounded;  that  defendant  was  present 
at  the  time  and  delivered  the  warrant  to  a 
policeman,  one  Yoho,  and  directed  him  to  go 
upon  the  train  and  serve  the  warrant,  which 
called  for  the  arrest  of  the  plain€lff  and  her 
daughter,  and  to  take  them  off  the  train; 
that  Hebdo  accompanied  the  policeman  and 
the  prisoners  to  the  police  station,  where 
both  were  turned  over  to  the  desk  clerk,  one 
O'Neal;  and  that  plaintiff  was  left  In  the 
police  station  and  her  daughter  taken  by 
Yoho  the  policeman  and  delivered  to  the  jail- 
or of  the  county,  and  the  daughter  detained 
there  until  the  next  morning,  when  she  and 


her  mother,  the  latter  having  demanded  a 
trial,  were  taken  before  the  justice,  and  the 
plaintiff  discharged  without  trial,  on  the  mo- 
tion of  Hebdo  or  his  attorney;  that  the 
swearing  out  of  the  warrant  falsdy  accusing 
plnlntlff  of  a  grave  offense  was  a  scheme  or 
plan  of  defendant  or  his  advisors  to  aid  his 
nephew  Joseph  to  capture  plalntifTs  daugh- 
ter, who  had  foolishly  married  him  a  short 
time  before,  and  who  soon  afterwards  went 
with  him  to  Wheeling,  where  he  practically 
abandoned  her,  going  into  the  army  and  mak- 
ing no  provisions  for  her,  but  1^  her  to 
shift  for  herself,  and  she  finally  was  obliged 
to  return  to  her  father  and  mother. 

Some  effort  was  made  on  the  trial  to  dis- 
connect defendant  with  the  warrant,  and  he 
and  his  nephew  swear  that  he  was  not  pres- 
ent at  the*  justice's  office  or  at  the  train 
where  the  warrant  was  executed,  and  that  the 
nephew,  not  Hebdo,  obtained  the  warrant. 
But  the  transcript  of  the  justice  and  the  tes- 
timony of  the  officer  who  made  the  arrest, 
as  well  as  the  evidence  of  plaintiff  and  her 
daughter  and  others,  show  dearly  that  both 
were  at  least  mistaken.  The  policeman  who 
executed  the  warrant  swears  that  Hebdo 
gave  him  the  warrant  at  the  train  and  di- 
rected him  what  to  do  with  it ;  that  he  fbl- 
lowed  Hebdo's  instruction  and  arrested  both 
plaintiff  and  her  daughter;  that  after  getting 
them  both  off  the  train  Hebdo  may  have  said 
to  plaintiff  she  might  go  on,  as  the  train 
started;  but  that  the  warrant  called  for  both, 
and  he  said  she  could  not  go,  and  they  took 
both  to  the  police  station  and  there  turned 
them  over  to  the  desk  clerk,  and  afterwards 
took  the  daughter  to  the  jail  and  delivered 
her  to  the  turnkey. 

We  have  redted  so  much  of  the  pleadings 
and  evidence  to  show  the  application  of  the 
points  of  error  relied  on.  The  first  is  that 
the  court  erred  in  refusing  to  allow  defendant 
to  examine  as  a  witness  O.  E.  Bolce  after  the 
parties  had  Introduced  their  evidence  in  chief 
and  in  rebuttal,  but  before  the  jury  had  re- 
tired, the  court  ruling  It  out  on  the  ground 
that  the  offer  came  too  late  and  after  the  evi- 
dence in  the  case  had  been  dosed  on  both 
sides.  According  to  the  proffer  then  made  de- 
fendant proposed  to  prove  by  the  witness  that 
Bolce  was  with  Toho  at  the  time  that  Mrs. 
Jones  and  her  daughter  Mrs.  Joseph  left  the 
train  at  Parkersburg,  and  that  both  left  the 
train  of  their  own  accord,  ndther  being  ar- 
rested, and  that  when  Mrs.  Joseph  found  her 
husband  at  the  station  platform  she  left  the 
train  and  her  mother  followed  her,  and  that 
Mrs.  Jones  was  never  i^aced  under  arrest. 
The  bill  of  excepti<His  shows  that  defendant 
had  never  had  this  witness  summoned,  al- 
though it  redtes  he  had  been  duly  summcmed, 
it  Is  likely  meant  that  he  had  been  sum- 
moned by  the  other  party. 

Two  grounds  are  relied  on  by  plaintUTs 
counsel  to  sustain  the  ruling  of  the  court: 
First,  the  lack  of  diligence  on  tiie  part  of 
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defendant  In  procuring  the  presence  of  the 
witness  before  the  dose  of  the  eyidence; 
second,  that  the  eyidence  of  the  witness  as 
proffered  was  merely  cumulatiye  of  other  eyi« 
dence  on  the  same  subject. 

[1»2]  That  defendant  was  wanting  in 
proper  effort  to  obtain  the  witness  seems 
manifest  He  must  haye  known  that  Boice 
was  present  at  the  time  of  the  alleged  arrest, 
and  it  was  his  duty  to  look  him  up  and  ob- 
tain his  presence.  Our  decisions  say  that  the 
court  has  wide  latitude  in  matters  pertain- 
ing to  the  examination  of  witnesses,  and  the 
rulings  of  the  trial  court  will  not  be  reyersed 
unless  there  has  been  a  plain  yiolation  of  its 
discretion.  TuUy  y.  Despard,  31  W.  Va.  370, 
6  S.  EL  827,  where  the  rule  was  applied  in  a 
case  where  counsel  had  omitted  to  request 
certain  instructions  after  the  jury  had  been 
directed  to  retire.  Dowler  y.  Gas  Co.,  71  W. 
Va.  417,  76  S.  E.  845,  Ann.  Gas.  1914C,  341, 
where  Uie  rule  was  applied  on  the  recalling 
of  a  witness  to  glye  further  eyidence.  Burns 
et  al.  y.  Morrison,  36  W.  Va.  423, 15  S.  K  62, 
where  the  rule  of  wide  discretion  in  the  trial 
court  was  applied  without  reyersible  errdr 
In  allowing  the  withdrawal  of  a  Joinder  ,in 
the  demurrer  to  the  eyidence.  The  record 
does  not  here  present  a  case  of  an  omission  to 
produce  eyidence  under  a  misappr^ension  of 
law  calling  for  the  opening  of  the  case  and 
receipt  of  additional  or  other  eyidence  such 
as  was  presented  in  Cook  y.  Raleigh  Lum- 
ber Co.,  74  W.  Va.  508,  82  S.  B.  327,  cited  and 
relied  on  by  defendant's  counsel.  The  case 
here  is  one  of  pure  neglect  to  produce  a  wit- 
ness in  time  to  give  evIQence  on  facts  testi- 
fied to  by  other  witnesses  on  a  yital  issue  in 
the  case,  of  which  defendant  must  be  pre- 
sumed to  haye  had  knowledge.  And  citing 
the  cases  already  referred  to,  we  said  in 
Daniels  y.  Thacker  Fuel  Co.,  70  W.  Va.  255, 
90  S.  E.  840,  applying  the  same  rule,  that  in 
matters  pertaining  to  the  conduct  of  the 
trial,  including  Joinder  and  withdrawal  of  de- 
murrers to  evidence,  we  will  not  reverse  such 
discretionary  action  unless  the  same  has  been 
exerci^d  in  a  manner  plainly  arbitrary  or 
otherwise  obviously  improper.  In  Wel:^  y. 
Bitter,  60  W.  Va.  193,  54  S.  B.  48%,  we  held, 
in  accordance  with  the  cases  dted,  that  we 
would  not  disturb  a  verdict  and  Judgment  be- 
cause of  the  refusal  of  the  trial  court  to  ad- 
mit evidence  offered  after  the  conclusion  of 
the  introduction  of  evidence  of  both  plaintiff 
and  defendant,  unless  it  appears  that  the  trial 
court  in  so  doing  abuses  its  discretionary 
powers  by  refusing  to  allow  the  act  in  the 
furtherance  of  Justice.  In  the  case  at  bar, 
where  the  warfknt  for  the  arrest  of  the  plain- 
tiff and  her  daughter  was  sworn  out  by  the 
defendant  and  placed  in  the  hands  of  the  of- 
ficer, and  the  officer  swears  he  executed  the 
same  by  arresting  the  parties  accused,  and 
they  are  both  taken  before  the  officer  issu- 
ing the  warrant  and  dismissed  in  the  manner 
admitted  and  shown  in  the  record,  the  evi- 


dence of  Boice,  if  he  had  been  allowed  to  tes- 
tify as  proposed,  could  have  had  little  if  any 
weight  with  the  Jury.  Moreover,  the  ruling 
of  the  court  was  proper  because  the  pro- 
posed evidence  was  merely  contradictory  or 
cumulative  of  other  evidence  already  before 
the  Jury.  It  Introduced  no  new  facts.  De- 
fendant undertook  to  prove  by  his  witnesses 
Joseph  Hebdo,  James  Joseph,  Samu^  Plaine 
and  P.  E.  Gaynor  that  Mrs.  Jones  was  at 
no  time  under  arrest,  that  both  she  and  her 
daughter  voluntarily  got  60!.  the  train,  and 
that  Mrs.  Jones  was  told  that  she  was  not  un- 
der arrest  etc.  The  Jury  did  not  believe 
these  witnesses.  It  may  be  that  after  gettins 
plaintiff  off  the  train  by  means  of  the  war- 
rant of  arrest  and  arresting  her  as  the  officer 
says  he  did,  defendant  and  his  co-worker.^ 
would  have  been  glad  to  get  rid  of  her;  but 
that  is  not  material,  and  the  jury  were  non 
convinced  that  she  was  not  arrested  as  she 
and  the  other  witnesses  say  she  was.  We  cai» 
not  see  that  the  court  abused  the  discretion 
which  it  was  entitled  to  exercise  on  the  trial 
and  that  its  ruling  on  the  proposed  evidence 
of  Boice  was  erroneous. 

The  next  ground  of  error  is  that  the  court 
should  have  sustained  defendant's  motion  for 
a  new  trial :  (a)  Because  the  verdict  was  con- 
trary to  the  evidence ;  (b)  because  it  was  ex- 
cessive; and  (c)  because  of  the  refusal  of  the 
court  to  admit  the  evidence  of  the  witness 
Boice,  the  question  Just  disposed  of. 

That  defendant  was  unlawfully  arrested 
there  can  be  no  doubt  The  evidence  on  the 
question  is  overwhelmingly  in  plaintiff^  fa- 
vor. Indeed  there  was  no  attempt  to  Justify 
her  arrest ;  the  only  attempt  was  to  evade  the 
fkct  of  h&[  arrest  at  the  instance  and  on 
the  motion  of  defaidant.  The  Jury  has  set- 
tled that  question  of  fkct  against  liim. 

[3]  The  principal  point  of  attack  is  upon 
the  alleged  excessiveness  of  the  verdict.  It 
is  contended  that  as  plaintiff  offered  no  evi- 
dence of  the  amount  of  expenses  incurred  or 
money  paid  out  for  board,  railroad  transfpor- 
tation,  counsel  fees,  court  costs,  etc.,  nor  of 
damages  sustained  by  the  delay,  the  damages 
awarded  by  the  Jury  must  be  regarded  as 
mainly  punitive  or  vindictive.  In  an  amount 
not  Justified  by  the  evidence,  and  so  evidenc- 
ing partiality  and  prejudice  against  the  de- 
fendant on  account  of  nationality  or  some 
other  cause  not  Justified  in  law.  But  plain- 
tiff was  necessarily  outraged  and  distresseo 
in  body  and  mind  by  the  false  charges  and 
the  manner  in  which  she  was  arrested.  The 
purpose  of  capturing  her  daughter  was  no 
Justification  for  the  outrage  committed  upon 
her. 

[4]  What  elements  are  proper  to  be  con- 
sidered in  estinmting  compensatory  damages 
as  distinguished  from  punitive  or  vindictive 
damages  in  such  cases?  According  to  our 
holdings  compensatory  damages  include  al- 
lowance for  mental  anguish  and  pain  and 
suffering  in  addition  to  mere  pecuniary  loiis 
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when  accompanied  by  Injury  from  assault, 
Indignity  or  injury  to  reputation  etc.  Davis 
T.  Tdegraph  Go.,  46  W.  Va.  48,  63,  82  S.  B. 
1026;  Johnson  v.  N.  &  W.  Ry.  Co.,  82  W.  Va. 
602,  97  S.  E.  189,  6  A.  U  R.  1469;  Hess  t. 
Marinari,  81  W.  Va.  600,  608,  94  S.  E.  968. 
Here  tbe  jury  were  not  required  by  any  in- 
struction or  otherwise  to  separate  the  com- 
pensatory from  the  vindictive  or  punitive 
damages,  if  any,  included  in  th^  verdict,  as 
was  the  case  in  Pendleton  v.  N.  &  W.  Ry.  Ck>., 
82  W.  Va..  270,  05  S.  E.  941.  So  that  we  have 
to  determine  whether  the  evidence  justifies 
the  amount  of  the  verdict  on  the  theory  of 
compensatory  and  punitive  damages  which 
may  have  been  found  by  the  jury.  In  cases 
like  this  damages  assessed  for  mental  pain 
and  suffering,  for  insult,  indignity  and  hu- 
miliation inflicted,  resulting  from  the  wrong- 
ful and  unlawful  act  of  Che  defendant,  con- 
stitute the  bases  for  compensatory  damages, 
and  if  these  in  the  judgment  of  the  jury  be 
not  sufficient  for  adequate  punishment,  the 
jury  are  then  allowed  to  add  a  sufficient  sum 
properly  proportionate  to  the  actual  or  com- 
pensatory damages  as  in  their  judgment  will 
constitute  sufficient  punishment  to  act  as  a 
deterrent  to  wrongdoers.  The  amount  of 
such  damages  being  in  their  nature  indeter- 
minate, are  peculiarly  within  the  province  of 
the  jury,  and  their  verdict  will  not  ordinarily 
be  disturbed  unless  so  small  or  so  gross  as 
to  evidence  partiality,  prejudice  or  miscon- 
duct. Burdette  v.  Goldenburg,  104  S.  E.  270 ; 
Gibbard  v.  Evans,  106  S.  ET.  87. 

The  amount  of  the  verdict  in  this  case  no 
doubt  seems  large,  but  can  it  properly  be  set 
aside  under  the  rules  of  practice  obtaining  in 
this  state?  Defendant  made  groundless 
charges  against  plaintiff,  caused  her  to  be  ar- 
rested thereon  and  to  be  taken  in  the  night- 
time from  a  railway  train  to  a  police  station, 
her  journey  broken,  and  to  be  detained  unlaw-, 
fully.  This  was  a  wilful  and  wanton  act  on 
his  part,  and  in  total  disregard  of  her  lawful 
rights.  For  all  of  this  she  was  entitled  to  ad- 
equate compensation,  and  if  this  was  not  suf- 
ficient to  adequately  punish  him,  to  such  ad- 
ditional damages  as  will  furnish  such  punish- 
ment Pendleton  v.  N.  &  W.  Ry.  CJo.,  supra, 
82  W.  Va.  270,  276,  95  S.  E.  941. 

On  the  question  of  the  amount  of  the  ver- 
dict defendant  cites  and  relies  on  Ogg  v. 
Murdock,  25  W.  Va.  139,  a  case  involving  an 
attachment  in  a  civil  suit  for  debt,  the  court 
holding  that  defendant  was  justified  in  be- 
lieving plaintiff  was  about  to  leave  the  state 
without  paying  his  debt,  but  was  mistaken,  no 
malice  or  intentional  wrong  being  intended. 
There  a  verdict  of  $476.00  was  set  aside  for 
the  reason  indicated.  In  the  case  of  Johnscm 
V.  Railway  Co.,  supra,  a  verdict  of  $1000.00 
was  sustained  where  there  was  controversy 
whether  the  plaintiff  was  in  fact  arrested  or 
detained,  and  where  no  indignity  or  humilia- 


She  was  accused  by  the  agent  of  the  railway 
company  of  having  in  her  possession  in.  a 
suit  case  shipped  as  baggage  intoxicating 
liquors.  In  Turk  v.  N.  &  W.  Ry.  Od.,  75  W. 
Va.  623,  84  S.  E.  669,  L.  R.  A.  1915E,  145,  we 
sustained  a  judgment  on  a  verdict  in  a  similar 
case  for  $500.00  compensatory  damages  and 
$1,000.00  punitive  damages.  In  this  case  the 
evidence  warrants  the  conclusion  that  de- 
fendant's action  was  wanton  and  wilful,  if 
not  malidoos.  In  11  R.  C.  Ll  821,  S  86,  it  is 
said: 

"If  the  wrong  was  done  maliciously  or  wan- 
tonly, vindictive  damages  are  recoverable,  and 
as  to  these  the  extent  of  the  jury's  discretion 
is  even  wider  than  in  the  case  of  compensatory 
damages.  Malice,  as  used  in  this  connection, 
does  not  necessarily  mean  anger,  or  a  malevo- 
lent or  vindictive  feeling  toward  plaintiff;  but 
a  wrongful  act  without  reasonable  excuse  is 
malicious  within  the  legal  meaning  of  the 
term." 

No  doubt  the  jury  in  this  case,  as  expressed 
by  their  verdict,  were  influenced  by  the  utter 
want  of  justification  for  the  arrest  and  de- 
tention of  plaintiff.  One  of  the  officers  re- 
quired to  make  the  arrest  said,  that  when 
asked  what  the  plaintiff  had  done  Hebdo 
said,  "Nothing."  The  financial  circumstances 
of  defendant  are  not  shown,  and  it  does  not 
clearly  appear  just  what  amount  would  be 
necessary  to  properly  punish  him  for  his 
wrong.  It  does  appear  that  he  was  a  mer- 
chant of  some  sort  in  Parkersburg,  probably 
engaged  in  the  business  of  confectioner  and 
fruit  dealer.  But  following  the  rules  govern- 
ing in  cases  of  this  kind,  we  are  not  dis- 
posed to  reverse  the  judgment  on  account  of 
the  magnitude  of  the  verdict  It  will  there- 
f6re  be  affirmed. 


(151  Ga.  367) 

DE  LAY  et  al.  v.  LATIMER.    (No.  2170.) 
(Supreme  Court  of  Georg^    April  13,  1021.) 

Dismissal  and  nonsuit  ^=s>24— Plaintiff  may  tfls- 

oontinue  foreclosure  suit  as  to  defendant  not 

asking  afllrmatlve  relief. 

The   plaintiff  may,  as  a   matter  of  right 

strike  the  name  of  one  of  several  defendants, 

where    such    defendant    prays    for  no    relief 

against  the  plaintiff,  or  any  codefendant. 

Error  from  Superior  Court,  B\ilton  Coun- 
ty;  G^o.  L.  Bell,  Judge. 

Suit  by  W.  Carroll  Latimer  against  I*.  V. 
De  Lay  and  another.  Judgment  for  plain- 
tifiT,  and  defendants  bring  error.    Affirmed. 

See,  also,  106  S.  B.  903. 

W.  Carroll  Latimer,  as  assignee  of  a  mort- 
gage on  realty  dated  in  1899,  sought  to  fore- 
tion  of  consequence  was  inflicted  upon  her.  J  dose  it  in  equity  against  the  mortgagor,  J. 
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m:.  De  JjBjf  a  ncmresldeiit  of  the  Btate,  mak- 
ing the  latter'B  wife,  L.  Y.  De  Lay,  code- 
fendant  The  petition  alleged,  among  other 
matters,  that  the  wife,  snbeeqnently  to  the 
execution  of  the  mortgage  and  the. creation 
of  the  debt  it  .was  given  to  Becure,  had  the 
realty  set  apart  to  her  and  the  minor  chil- 
dren of  herself  and  hnsband  as  a  homestead 
out  of  his  estate;  that  there  was  a  waiver 
of  homestead  in  the  notes  secured  by  the 
mortgage,  which  were  of  even  date  with  it; 
that  the  minors  are  of  age,  the  wife  occupies 
the  dwelling  on  the  mortgaged  premises, 
whidi  is  In  a  dilapidated  conditiont  and  she 
is  unable  to  make  any  repairs;  and  that  the 
property  is  deteriorating  in  value.  The 
prayers  are  for  judgment  against  the  defend- 
ants for  the  debt,  with  interest;  that  the  mort- 
gage be  declared  a  lien  upon  the  premises 
for  the  principal  and  interest  of  the  debt  as 
set  out;  that  the  mortgage  be  foreclosed, 
the  equity  of  redemption  barred,  and  the 
land  be  sold  to  pay  the  debt;  and  that  pro- 
cess issue  against  the  defendants.  Under 
the  order  of  court,  service  was  perfected 
by  publication  upon  the  nonresident  mortga- 
gor. 

Mrs.  De  Lay  demurred  to  the  petition,  <hi 
the  grounds:  (1)  It  sets  out  no  cause  of  ac- 
tion against  her.  (2)  There  Is  no  equity 
in  it  (3)  There  is  an  adequate  remedy  at 
law.  (4)  On  special  grounds  to  several  para- 
graphs. The  special  grounds  of  demurrer 
were  met  by  amendment,  grounds  1,  2,  and 
3  were  overruled,  and  the  demurrant  filed 
exceptions  pendente  lite  to  this  ruling,  and 
assigned  error  thereon  In  a  bill  of  excep- 
tions. Mrs.  De  Lay  in  her  original  answer 
avers  that  the  mortgaged  property  was  pur- 
chased with  her  money;  title  thereto  taken 
in  the  name  of  her  husband  without  her 
knowledge  or  consent,  and  mortgaged  with- 
out her  knowledge  or  consent;  that  upon 
learning  these  facts  as  to  the  deed  and  mort* 
gage,  being  advised  by  counsel  that  she 
could  obtain  a  homestead  in  the  property, 
which  would  take  precedence  over  the  mort* 
gage,  and  being  apprehensive  that,  if  she 
should  seek  to  assert  her  perfect  equity  in 
the  property,  her  husband  would  be  prose- 
cuted criminally,  she  applied  for  a  home- 
stead, and  had  it  set  apart  in  the  mortgaged 
premises  as  the  property  of  her  husband. 

''And  she  alleges  that  on  account  of  the  po- 
eitioD  of  duress  in  which  she  was  placed,  and 
the  bona  fide  mistake  about  her  rights  under  the 
homestead,  she  ought  not  now  to  be  precluded 
from  setting  up  her  equity  in  the  land.*' 

Further,  she  alleges  she  took  the  home- 
stead to  prevent  the  property  from  being 
sold  under  foreclosure  of  the  mortgage,  this 
purpose  being  known  to  the  mortgagee,  who 
was  duly  notified  of  her  application  for  home- 
stead and  made  no  objecti<m.  She  took  pos- 
session of  the  homestead  property  with  the 
understanding  that  her  homestead  was  su- 


perior to  the  mortgage,  whldi  daim  of  hers 
was  known  to  the  mortgagee^  and  she  has 
been  In  the  peaceable,  continuous,  and  ad- 
verse possession  of  the  property  for  more 
than  seven  years,  and  therefore  says  that 
the  lien  of  the  mortgage  cannot  now  be  as- 
serted as  against  her  right  Furthermore 
she  avers  that  petitioner  and  those  under 
whom  he  claims  have  been  guilty  of  laches, 
by  acquiescence  for  so  long  a  time  in  the 
enjoyment  by  the  defendant  of  her  home- 
stead rights,  and  they  have  thereby  waived 
their  claim  of  priority  by  reason  of  the  al* 
leged  waiver  of  homestead  in  the  notes  se- 
cured by  the  mortgage,  and  ought  not  now 
to  be  allowed  to  assert  the  lien  of  the  mort^ 
gage. 

At  the  trial  term  the  wife  amended  her  an- 
swer by  setting  up  usury  in  the  notes  se- 
cured by  the  mortgage,  and  averring  that 
therefore  the  waivers  of  homestead  in  the 
notes  and  mortgage  are  void,  and.  that  the 
mortgage  cannot  prevail  against  the  home- 
stead rights  of  the  defendant  After  the 
allowance  of  the  amendment,  petiti<mer  mov- 
ed to  strike  the  wife's  name  as  a  party  de- 
fendant, and  to  dismiss  the  case  as  to  her. 
This  motion  was  sustained  by  the  court,  over 
objection  of  the  wife: 

"That  she  had  the  right  to  have  a  trial  and 
an  adjudication  of  the  court  upon  the  issues 
made  by  her  pleadings,  so  as  to  determine 
whether  the  plaintiff's  mortgage  was  superior 
to  her  homestead,  or  whether,  by  reason  of 
the  facts  alleged  in  her  pleading,  her  home- 
stead was  superior  to  the  plaintiirs  mortgage." 

On  the  order  dismissing  her  from  the  case 
she  assigned  error  in  a  bill  of  exceptions,  on 
the  grounds  that  the  mortgagor  was  not  serv- 
ed personally,  but  by  publication;  that  he 
entered  no  appearance,  made  no  defense  to 
the  suit,  and  therefore— 

"the  case  was  a  contest  in  rem  between  the 
alleged  holder  of  the  mortgage,  who  was  the 
plaintiff,  and  the  claimant  of  the  homestead,  to 
wit,  the  defendant  *  ^  ^  Wherefore  the 
court  could  not,  on  a  mere  request  or  motion 
of  the  plaintiff,  without  any  legal  reason  there- 
for, and  over  the  objection  of  the  defendant 
•    9    ^   dismiss  her  as  a  party  to  the  suit** 

The  trial  proceeded  against  the  mortgagor 
alone,  and  resulted  in  a  verdict  of  foreclo- 
sure of  the  mortgage  for  the  principal  and 
interest  due  on  the  note^  and  barring  the 
equity  of  redemption. 

A.  B.  Davis,  of  Atlanta*  for  plaintiffs  in 
error. 

Albert  E.  Mayer  and  W.  Carroll  Latimer, 
both  of  Atlanta*  for  defendant  in  error. 

FISH,  O.  jr.  (after  stating  the  facts  as 
above).  The  Civil  Code  of  1910,  (  5688,  pro- 
vides that,  when  two  or  more  persons  are  sued 
in  the  same  action  either  on  a  contract  or 
for  a  tort  the  plaintiff  may  amend  Ills  decla- 
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ration  by  ttrlklng  out  one  or  more  of  such 
defendants,  and  proceed  against  the  remain- 
ing defendant  or  defendants.  If  there  Is  no  oth- 
er legal  dlfflcnlty  in  the  case.  The  defendant 
dismissed  from  the  suit  set  up  various  grounds 
In  her  original  answer  and  the  amendment 
thereto  why  the  petitioner's  claim  to  foreclose 
the  mortgage  should  be  denied,  but  she  prayed 
for  no  afflrmatlye  relief,  either  against  the 
plaintiff  or  her  codefendant,  and  therefore 
no  legal  difficulty  is  presented  why  the 
petitioner  should  not  exercise  his  statutory 
right  to  discontinue  the  case  as  to  her  by 
having  her  name  stricken  as  a  defendant 
Bower  v.  Cohen,  126  Ga.  35,  37,  54  S.  B. 
918;  Pearson  v.  €k>urson,  129  Ga.  666  (5), 
59  S.  B.  907. 

As  the  defendant  in  her  answer  prayed 
for  no  relief,  the  fiact  that  the  suit  to  fore- 
close the  mortgage  may  In  the  circumstances 
be  a  proceeding  in  rem  does  not  affect  the 
ruling  made. 

Judgment  affirmed. 

All  the  Justices  concur. 


Lay  mortgaged  in  1899,  and  whidi  were  set 
apart  to  Mrs.  L^  V.  De  Lay,  the  mortgagor's 
wife,  as  a  homestead  in  1900.  The  court 
refused  to  allow  the  Intervention,  and  the 
petitioner  excepted.    Beld: 

Since  the  adoption  of  the  Ckmstitution  of 
1877,  land  set  apart  as  a  homestead  cannot 
be  ctmveyed  by  the  head  of  a  family,  pending 
the  homestead,  except  by  order  of  court,  as 
prescribed  in  the  statute,  and  an  effort  to 
sell  It  does  not  result  in  a  conveyance  of  the 
'^reversionary  Int^est,*'  but  la  simply  in- 
valid. Denson  v.  Keys,  140  Ga.  134,  78  8. 
a  768. 

As,  under  the  facts  stated,  the  alleged  deed 
to  the  petitioner  for  intervention  was  void, 
the  court  did  not  err  in  refusing  to  allow  him 
to  intervene. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  870) 

DE  LAY  V.  LATIMER.     (Ne.  2171.) 
(Supreme  Court  of  Georgia.    April  13,  1921.) 

Homestead  ^=» 1 12— Attempted  oonveyance  by 
head  of  family  without  order  of  oonrt  does 
not  confer  reversionary  Interest. 
Since  the  adoption  of  the  CSonBtitation  of 
1877,  lands  set  iMI>art  as  a  homestead  cannot 
be  conveyed  hj  the  head  of  a  family  pending 
rhe  homestead,  except  hj  order  of  court  as 
prescribed  in  the  statute,  and  an  attempted 
sale  is  invalid,  and  does  not  convey  the  rever- 
sionary interest. 

Error  from  Superior  Court,  Fulton  Comi- 
ty;  Geo.  L.  Bell,  Judge. 

Suit  hy  W.  Carroll  Latimer  against  J.  M. 
De  Lay  and  another.  Judgment  refusing  to 
allow  M.  L.  De  lay  to  intervene,  and  he 
brings  error.    Affirmed. 

A.  H.  Davis,  of  Atlanta,  for  plaintiff  in 
error. 

Albert  E.  Mayer  and  W.  Carroll  Latimer, 
both  of  Atlanta,  for  defendant  in  error. 

FISH,  C.  J.  M.  L.  De  Lay  presented  his 
petition  to  be  allowed  to  intervene  in  the 
case  of  W.  Carroll  Latimer  against  J.  M. 
De  Lay  and  Mrs.  L^  Y.  De  Lay,  an  equitable 
petition  to  foreclose  a  mortgage  <m  realty, 
the  facts  of  the  case  being  set  forth  in  De 
Lay  V.  Latimer,  106  S.  R  901,  this  day  de- 
cided. The  xietltlon  for  intervention  was 
based  upon  the  allegation  that  J.  M.  De  Lay, 
on  August  24, 1918,  conveyed  to  petitioner  by 
warranty  deed  the  premises  which  J.  M.  De 


(151  Ga.  388) 
LANGSTON  Y.  STATE.    (No.  2277.) 

(Supreme  Ck>nrt  of  Georgia.    April  13,  1921.) 

(ByUab%9  6y  tAo  (kmri.) 

1.  Criminal  law  «»534(l,2),  535(2)«Uiioor. 
roborated  confession  will  not  support  oonvlo- 
tlon;  exhibition  of  money  said  to  have  been 
taken  from  person  killed,  does  not  oorrobo- 
rate  confession;  proof  of  death,  not  shown 
to  have  been  doe  to  orimlnal  agency,  dees  net 
oorroborata;  evldenoe  Insuffelent  te  shew 
erimtnal  ageni^. 

On  the  trial  of  an  accused  person  charged 
with  murder,  a  confession  alone,  uncorrobo- 
rated by  other  evidence,  will  not  Justify  a  con- 
viction. 

(a)  Proof  that  the  accused  exhibited  money 
to  a  witness  wtD  not  suffice  to  corroborate  a 
confession  that  the  accused  killed  the  deceased 
for  the  purpose  of  robbery  and  took  the  money 
from  his  person,  there  being  no  other  evidence 
tending  to  show  that  the  deceased  Ead  any  mon- 
ey about  his  person  at  the  time  of  the  alleged 
homicide. 

(b)  On  such  a  trial,  proof  of  the  death  of 
the  person  alleged  to  have  been  slain,  and 
that  his  body  was  found  at  a  particular  place, 
was  insufficient  to  corroborate  a  confession  of 
the  accused  that  he  killed  the  deceased  at  the 
place  where  his  body  was  found,  for  the  pur- 
pose of  robbery;  there  being  no  extraneous 
evidence  sufficient  to  show  that  death  was 
caused  by  any  criminal  agency. 

(Additional  ByUalmg  by  Bdiioriai  Biaft.) 

2.  Homicide  ^=:»I49— Death  presumed  due  te 
natural  causes. 

On  a  trial  for  murder,  the  presumption  is 
that  deceased  came  to  his  death  by  natural 
causes. 

Brror  from  Superior  Court,  Morgan  (boun- 
ty;  Jas.  B.  Park,  Judge. 
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Henry  Langston,  Jr^  was  convicted  of  mur- 
der, and.  he  brings  error.    Reversed. 

Heniy  Langston,  Jr.,  and  John  Henry 
Brady  were  charged  with  the  morder  of 
Henry  Moody  by  ''shooting  *  with  a  rifle  and 
striking  with  an  axe  the  said  Henry  Moody," 
thereby  inflicting  the  mortal  wound.  On  the 
separate  trial  of  Langston,  it  appeared  tliat 
the  deceased,  a  colored  man  70  or  80  years 
of  age,  lived  alone  on  a  plantation  in  a  hot, 
situated  in  a  pine  thicket  about  one-fourth  of 
a  mile  from  the  house  of  any  other  person. 
He  was  last  aeai  alive  Wednesday  afternoon 
while  working  for  his  employer.  His  body 
was  found  on  the  floor  in  his  house  Friday 
afternoon  next  ensuing.  Langston  was  a 
young  colored  man,  had  lived  in  the  neigh- 
borhood several  years,  and  was  acquainted 
with  deceased. 

Evidence  was  introduced  as  to  certain 
confessions  alleged  to  have  been  made  by 
Langston,  to  the  efFect  that  on  Wednesday, 
while  he  and  Brady  were  working  in  a  fleld 
together,  they  agreed  ''to  go  over  there  that 
night  and  kill  Uncle  Henry."  They  reached 
his  house  about  8  o'clock  and  found  him 
"getting  supper — scraping  out  the  tray.**  De- 
fendant took  his  [deceased's]  army  rifle  off 
the  bed  and  shot  him  in  the  back  of  the  the 
head,  and  Brady  "hit  him  with  the  ax.* 
They  then  ran  out  of  doors,  and  later  came 
back  and  "robbed  him."  Langston  got  $83, 
and  save  Brady  13.  When  asked  why  they 
killed  him,  Langston  said,  "We  wanted  the 
money.**  Also  a  colored  boy,  with  whom 
Langston  had  been  a  companion  for  several 
years,  testifled  that  "two  or  three  days  after 
the  killing"  he  and  the  accused  were  walking 
along  the  road,  and,  without  being  ques- 
tioned, the  latter  exhibited  "about  $85," 
which  he  had  "in  an  old  pocket  handker- 
chief," which  was  counted  In  witness*  pres- 
ence; and  Langston  said  "he  had  killed  old 
man  Henry  Moody  and  took  the  money  ofl  of 
him ;  *  ^  *  he  said  it  was  on  a  Wednes- 
day night."    The  same  witness  also  testifled: 

"Henry  Moody  is  dead.  I  have  not  seen  him. 
I  remember  aboat  the  time"  he  "was  killed." 

The  employee  of  Moody  testified  that  Fri- 
day afternoon,  on  being  informed  by  another 
employee  of  the  discovery  of  Moody's  body, 
he  and  others  w&xt  to  the  house  of  Moody. 
The  witness  thus,  described  the  scene: 

"When  I  got  there,  I  didn't  go  in  the  house; 
when  the  door  was  opened,  I  saw  him  lying  on 
the  floor.  I  did  not  inspect  the  place  where  he 
was  wounded;  a  great  many  of  them  did, 
thongh.  He  was  dead  when  I  saw  him.  *  ^  • 
I  went  as  close  to  the  door  as  from  here  to 
yon.  I  made  no  examination  of  him  at  aU.  I 
don't  know  what'  killed  him.  Of  my  own  knowl- 
edge, I  don't  know  how  he  came  to  his  death. 
I  believe  he  was  killed  on  Wednesday  night" 

Willif ord  &  Lambert,  of  Biadison,  for  plain- 
tiff in  error. 
Doyle  Campbell,  SoL  Gen.,  and  A.  Y.  Cle- 


ment, both  of  Monticello,  R  A.  Denny,  Atty. 
Gen.,  and  Graham  Wright,  Asst  Atty.  Gen«» 
for  the  State, 

ATKINSON,  J.  It  is  declared  in  Penal 
Code,  I  1031: 

"All  admissions  should  be  scanned  with  care, 
and  confessions  of  guilt  should  be  received  with 
great  caution.  A  confession  alone,  uncorrobo- 
rated by  other  evidence,  wiU  not  justify  a  con- 
viction." 

In  Lee  ▼.  State^  76  Ga.  408,  it  was  said: 

"In  a  criminal  case,  the  corpus  delicti  should 
be  established  beyond  a  reasonable  doubt,  or  a 
conviction  shoi]dd  nol;  be  had."    • 

In  defining  "corpus  delicti"  Wharton  says: 

"It  is  made  up  of  two  elements:  (1)  That  a 
certain  result  lias  been  produced,  as  that  a 
man  has  died,  or  a  building  has  been  burned,  or 
a  piece  of  property  is  not  in  the  owner's  pos- 
session. (2)  That  some  one  is  criminally  re- 
sponsible for  the  result;  e.  g.,  on  a  charge  of 
homicide,  it  is  necessary  to  prove  that  the  per- 
son alleged  in  the  indictment  to  have  been 
killed  is  (1)  actually  dead,  as  by  producing  his 
dead  body;  (2)  that  his  death  was  caused  or 
accomplished  by  violence,  or  other  direct  crimi- 
nal agency  of  some  other  human  being."  1 
Whar,  Cr.  Ll  (11th  Ed.)  (  347. 

In  1  Wharton's  Criminal  BMdenoe  (10th 
Ed.)  (  325d,  it  is  said: 

"The  general  rule  in  homicide  la  that  the 
criminal  agency— the  cause  of  the  death,  the 
second  element  of  the  corpus  delicti — may  al- 
ways be  shown  by  circumstantial  evidence.  To 
sustain  a  conviction,  proof  of  the  criminal 
agency  is  as  indispensable  as  the  proof  of 
death.  The  fact  of  death  is  not  sufficient;  it 
must  affirmatively  appear  tiiat  the  death  was 
not  accidental,  that  it  was  not  due  to  natural 
causes,  and  that  it  was  not  due  to  the  act  of 
the  deceased.  *  ^  ^  It  most  affirmatively 
appear  that  death  resulted  from  criminal  agen- 
cy. But  the  criminal  agency  la  sufficiently 
shown,  where  a  dead  body  is  found  with  in- 
juries apparently  sufficient  to  cause  death,  un- 
der circumstances  which  exclude  inference  of 
accident  or  suicide,"  etc. 

In  harmony  with  and  in  recognition  of  the 
principles  stated  in  the  foregoing  excerpts 
taken  from  Wharton  are  numerous  decisions 
of  this  court.  In  Thomas  v.  States  07  Ga. 
460,  it  was  said: 

"A  dead  body,  found  with  a  knife  thrust 
across  the  throat  and  breast,  sufficient  to  have 
caused  death,  and  with  no  signs  of  accident  or 
suicide  about  it,  is  sufficient  to  prove  the  corpus 
delicti  of  murder." 

In  Holsenbake  t.  State,  45  Ga.  43,  50,  it 
was  said: 

"Our  Ck>de  provides  that  'a  confession  alone, 
uncorroborated  by  other  evidence,  will  not  jus- 
tify a  conviction.'  It  is  contended  that,  by  thia 
clause  of  the  (3ode,  it  is  necessary  there  shall 
be  corroboration  of  the  confession  in  that  part 
of  it  which  acknowledges  that  the  prisoner 
committed  the  crime.   To  make  out  any  case  of 
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guilt,  there  are  ttro  essential  ingredieDts: 
First,  a  crime,  most  be  committed;  aod  the 
person  charged  must  be  the  party  who  com- 
mitted it.  One  of  these  elements  is  just  as 
essential  as  the  other.  If  one  confesses  that 
he  has  committed  a  crime,  that  is  not  suflSdent 
to  convict.  But,  if  it  be  proven  that  jnst  such 
a  crime  as  he  acknowledges  was  in  fact  com- 
mitted, does  not  this  corroborate  his  confes- 
sion? The  Code  does  not  fix  the  amount  of 
corroboration.  It  does  not  say  that  it  shall 
be  corroborated  in  a  number  of  particulars,  but 
simply  that  a  confession  alone,  uncorroborated 
by  other  evidence,  shall  not  be  sufficient.  To 
require  a  confession  to  be  corroborated  in  ev- 
ery particular  would  be  to  say  that  a  confes- 
sion is  not  sufficient,  unless  there  be  other 
evidence,  sufficient  without  the  confession, 
which  would  be  absurd.  We  do  not  feel  au- 
thorized to  draw  any  line.  The  confession 
must  be  corroborated:  but  how  far,  and  in 
what  particulars,  is  not  said.  That  there  has 
been  an  unlawful  killing  is,  in  a  case  of  a  charge 
of  murder,  one  particular,  and  an  important 
one.  Each  case  must  stand  on  its  own  footing, 
the  jury  being  the  judges.  And  if  they  convict 
on  a  confession  which  is  corroborated  by  only 
one  drcnmstance,  the  rule  is  complied  with; 
the  strength  of  that  drcnmstance  is  to  be  judg- 
ed of  by  the  jury,  according  to  the  case.  In 
the  case  before  us,  the  confession  is  in  fact 
corroborated  in  several  particulars.  The  pris- 
oner admits  enmity  to  the  deceased;  the  killing 
was  with  the  weapons  mentioned;  it  was  an 
assassination,  aM  mentioned,"  etc. 

See,  also.  Brown  v.  State,  105  Ga.  640,  31 
S.  B.  657.  In  Murray  v.  State,  43  Ga.  250, 
where,  in  a  trial  for  arson  in  burning  a  gin- 
house,  there  was  proof  that  the  prisoner  had 
confessed  his  guilt,  saying  that  he  had  ''put 
Are  to  it  at  1  o'clock  at  night,"  and  no  cor^ 
roboratlng  circumstance  was  proved,  except 
that  the  house  was  consumed  by  fire  about 
the  hour  of  1  o'clock  at  night,  and  that  the 
prisoner  resided  about  a  mile  from  the  spot, 
It  was  held  that  such  evidence  did  not  justify 
a  conviction  and  was  insufficient  to  sustahi 
a  verdict  of  guilty.  In  Bines  v.  State,  118 
Ga.  320,  323,  46  S.  a  870,  68  U  B.  A.  33,  it  is 
said: 

^'Before  there  can  be  a  lawful  conviction  of 
a  crime,  the  corpus  delicti— that  is,  that  the 
crime  charged  has  been  committed  by  some 
one— must  be  proved.*' 

In  Williams  v.  State,  125  Ga.  741,  64  S.  B. 
661,  It  was  said: 

"'When  a  house  is  consumed  by  fire,  and 
nothing  appears  but  that  fact,  the  law  rather 
Implies  that  the  fire  was  the  result  of  accident, 
or  seme  providential  cause,  than  of  a  criminal 
design.*  Phillips  v.  State,  29  Ga.  105.  ••  • 
In  the  present  case,  when  the  confessions  of 
the  accused  are  eliminated,  the  other  evidence 
is  not  sufficient  to  show  beyond  a  reasonable 
doubt  that  there  was  a  wilfnl  and  malicious 
burning  of  the  house  which  was  destroyed  by 
fire." 

See,  also,  I^ps  ▼.  State,  149  Ga.  484,  100 
&  U.  66& 


[1,21  Applying  the  foregoing  principles  to 
the  evidence  In  the  case  under  consideration, 
was  the  verdict  finding  the  defendant  guilty 
of  murder  sustained?  The  confession  alone 
by  the  defendant  on  trial  would  not  suffice, 
under  the  plain  language  of  the  Penal  Code, 
unless  It  was  corroborated  by  other  evidence. 
The  evidence  as  to  exhibition  of  money  by 
the  defendant,  under  the  circumstances  de- 
tailed by  the  witness,  would  not  corroborate 
the  confession  of  the  crime  of  murder,  for 
several  reasons ;  one  reason  being  that  there 
was  no  evidence  that  Henry  Moody  had  any 
money  at  the  time  of  the  alleged  homicide. 
With  that  question  out  of  the  way,  the  only 
remaining  i)osslble  corroboration  of  the  con- 
fession is  the  evidence  as  to  the  corpus  de- 
licti— that  is,  that  the  murder  was  commit- 
ted. The  evidence  as  to  the  finding  of  th^ 
dead  body  was  sufficient  to  show  the  first  ele- 
ment to  be  proved;  The  second  element — 
that  is,  that  the  death  of  Henry  Moody  was 
caused  by  a  criminal  agency — ^was  not  suffi- 
ciently proved.    One  witness  testified: 

"I  saw  Henry  Moody  after  he  was  killed.** 

Another  witness,  In  testifying  as.  to  a 
confession,  said: 

*'This  was  something  like  two  or  three  days 
after  the  kiUing." 

The  employer  of  the  deceased  testified: 

''I  did  not  inspect  the  place  where  he  was 
wounded;  a  great  many  of  them  did  though. 
He  was  dead  when  I  saw  him.  **  *  ^  I  made 
no  examination  of  him  at  alL  I  don't  know 
what  killed  him.** 

The  expressions  above  quoted  were  by  wit- 
nesses who  did  not  witness  the  alleged  homi- 
cide, and  are  not  to  be  construed  as  showing 
an  intention  upon  the  part  of  the  witnesses  to 
testify  that  the  deceased  was  •'killed,**  or 
that  the  witness  saw  wounds  on  the  body  of 
deceased,  or  that  there  were  any  wounds  on 
the  body  of  the  deceased  which  wctuld  tend 
to  show  that  they  caused  his  death  by  any 
criminal  agency.  The  presumption  Is  that 
the  deceased  came  to  his  death  by  natural 
causes,  and  the  evidence  submitted  was  in- 
sufficient to  overcome  such  presumption.  The 
mere  fact  that  the  body  was  found  on  the 
floor  was  consistent  with  the  theory  of  death 
by  natural  causes.  Applying  the  rule  that, 
**in  a  criminal  case,  the  corpus  delicti  should 
be  established  beyond  a  reasonable  doubt,  or 
a  conviction  should  not  be  had,**  the  evidence 
was  insufficient.  Omitting  from  consideration 
the  confession  of  the  accused,  as  It  should  be, 
because  it  was  not  colrroborated,  the  verdict 
finding  the  defendant  guilty  was  unauthor- 
ized by  the  evid^ice,  and  the  Judge  erzed^in 
refusing  a  new  trlaL 

Judgment  reversed. 

All  the  Justices  concur. 
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(151  Ga.  387) 

NEALv.  STATE.    (No.  2442.) 

(Sopreme  Court  of  Georgia.    April  12,  1921.) 

(ByUabut  6y  JiditoKol  BtafT.) 

Criminal    law   ^=>824(4)— Falhire   to   oharge 
withoot  roquMt  to  acquit  If  killing  was  aooi- 
dont,  aa  oontondad  by  dofoadant,  held   not 
orror. 
Where  defendant  charged  with  mnrder  re- 
lied on  the  defense  of  mSefortnne  or  accident, 
and  the  trial  judge  correctly  charged  thereon, 
it  waa  not  error,  in  the  absence  of  a  written 
reQueat,  to  fail  to  charge  that,  if  the  Jury  be- 
liered  the  killing  waa  an  accident  aa  contend- 
ed  for  by   defendant  in   his   statement,   they 
should  find  a  verdict  of  not  guilty. 

Bnor  from  Superior  Covat,  Honaton  Coon- 
ty;  H.  A.  Mathews,  Judge. 

Miller  Xeal  was  conyicted  of  homidde*  and 
he  brings  error.    Affirmed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr.,  both 
of  Maoon,  and  Marx  Kunz,  of  Perry,  for 
plalntltf  in  error. 

Chaa  H.  Garrett,  8oL  Qen.,  of  Macon,  R. 
A.  Denny,  Atty.  Gen.,  and  Graham  Wrl^t, 
Aaat  At^.  Gen.,  for  the  State. 

GILBERT,  J.  L  Where  one  who  la  cbarg- 
ed  with  the  murder  of  his  wife  reliea  upon 
the  defense  of  misfortune  or  accident,  and 
the  trial  judge  haa  correctly  giyen  In  diarge 
to  the  jury  the  law  on  that  subject*  it  is  not 
error,  in  the  absoice  of  a  written  roQuest  so 
to  do,  for  the  court  to  fail  to  instruct  the 
jury  that,  if  they  believe  the  kllllnif  waa  an 
accident  aa  contended  for  by  the  defendant 
in  hia  statement,  the  jury  should  find  a 
verdict  of  not  guilty.  Josey  v.  States  187  Ga. 
760  (8),  74  S.  D.  282;  Jonee  ▼.  State,  147  Ga. 
866  (2),  94  S.  B.  24& 

2.  None  of  the  excerpts  from  the  diarge 
of  the  court  upon  which  error  la  assigned, 
when  considered  in  connection  with  the 
charge  tn  its  entirety,  were  erroneous.  As- 
signments of  error  on  failures  of  the  court 
to  charge  are  without  merit. 

8.  The  verdict  is  sui^K>rted  by  evidence. 
The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 

All  the  Justices  concur* 


(151  Qa.  361) 

KING  Y.  KING.     (No.  2141.) 

(Supreme  Court  of  Georgia.    April  12,  1921.) 

(ByUahus  by  «Aa  Court.) 

I.  DIveroo  ^s>255— Judgmeat  denying  divoroa 
to  oitlier  party  held  not  to  bar  wife's  avlisa- 
quoat  action  for  alimony. 

Where  a  husband  brought  a  lil>el  for  di- 
vorce against  his  wife,  and  the  wife  in  a  cross- 


action  prayed  for  a  divorce  from  the  hnaband 
and  for  temporary  and  permanent  alimony,  and 
the  jury  on  the  first  trial  of  the  <fivorce  suit 
returned  a  verdict  against  a  divorce  for  both 
parties,  and  the  suit  tiiereupon  terminated  in 
a  judgment  denying  to  both  the  husband  and 
the  wife  a  divorce  as  prayed,  the  verdict  and 
judgment  in  the  divorce  suit  is  no  bar  to  a 
suit  for  permanent  alimony  subsequently 
brought  by  the  wife  for  herself  and  minor  child  . 
against  the  husband,  although  the  grounds  set 
up  in  such  suit  for  alimony  were  pleaded  as 
grounds  for  divorce  and  alimony  in  the  cross* 
action  filed  by  the  wife  to  the  husband's  libel 
for  divorce. 

2.  SalRdenoy  of  evidenoo  aad  motion  for  now 
trial. 

The  verdict  for  permanent  alimony  for  the 
wife  and  minor  child  is  supported  by  the  evi- 
dence. The  judgment  overruling  the  defend- 
ant's motion  for  new  trial  is  not  erroneous  for 
any  reason  assigned. 

Error  ftom  Superior  CkmrU  Whitfldd 
Gounty;  M.  O.  Tarver»  Judge. 

Action  by  Essie  King  agalnat  O.  U  King. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

M.  B.  Bubankat  of  Rome,  and  R.  H.  House, 
of  Donalaonville,  for  plaintiff  In  error. 

Maddox,  McOamy  ft  Shumate  and  F.  K. 
McCutcben,  all  of  Dalton,  for  defendant  in 
error. 

GEORGB,  J.  a  L.  King  filed  a  Ubd  for 
divorce  against  hia  wife»  Mra.  Essie  King, 
to  the  July  term,  1919,  of  Whitfield  superior 
court  Mrs.  King  filed  a  croas-petition  pray- 
ing for  a  divorce  and  for  temporary  aa  well 
as  permanent  alimony  for  herself  and  minor 
child.  On  the  first  trial  of  the  action  the 
jury  returned  a  verdict  finding  against  the 
divorce  for  both  partiea.  Upon  thia  verdict 
the  court  rendered  a  judgment  denying  to 
both  parties  the  relief  prayed.  SubseQuently 
Mrs.  King  brought  an  action  for  alimony  for 
herself  and  minor  child;  and  the  defendant, 
G.  Lb  King,  contested  her  right  to  alimony, 
pleading  the  judgment  in  the  divorce  suit 
in  bar  of  her  right  to  prosecute  the  suit  for 
alimony.  In  her  suit  for  alimony  Mra.  King 
alleged  the  same  facts  pleaded  in  her  cross- 
action  for  divorce  and  alimony.  Upon  mo- 
tion the  court  amended  the  judgment  in  the 
divorce  suit,  and  the  judgment  as  amended 
merely  denied  to  both  parties  the  divorce 
prayed.  Thereafter  the  court  dismissed  the 
plea  of  res  adjudicata  as  insufficient,'  and 
the  ruling  of  the  court  In  dismissing  this 
plea  is  the  controllini;  question  presented  by 
this  record. 

[1]  Civil  Code  1910,  (  2964,  provides,  among 
other  things,  that — 

*The  jury  rendering  the  final  verdict  i^  the 
cause  [that  is  to  say»  in  a  libel  for  divorce] 
may  provide  permanent  alimony  for  the  wife* 
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either  from  the  corpna  of  the  estate  or  other- 
'wise,  according  to  the  condition  of  the  hushand 
and  the  source  from  which  the  property  came 
into  the  coverture." 

Section  20S1  pTovides: 

**If  the  Jury,  on  the  second  or  final  yerdict, 
find  in  favor  of  the  wife,  they  Aall  also,  in 
providing  permanent  alimony  for  her,  specify 
what  amount  the  minor  children  shall  he  en* 
titled  to  for  their  permanent  support." 

£Tom  the  foregoing  sections  It  is  obvious 
that  the  wife's  claim  for  alimony  was  not 
involved  in  the  first  trial  of  the  divorce  suit 
Her  claim  for  alimony  could  only  be  consid- 
ered by  the  jury  upon  the  final  or  second  trial 
of  the  divorce  suit  Inaamuch  as  the  decree 
or  judgment  in  the  divorce  suit  was  rendered 
on  the  first  verdict  of  the  jury  in  that  action, 
the  question  of  permanent  alimony  for  the 
wife  and  minor  child  was  not  atfected  by  the 
decree  or  judgment  Her  claim  for  alimony, 
as  set  forth  in  her  crdss-petition  for  divorce, 
was  based  upon  the  allegation  that  a  suit 
for  divorce  was  pending  between  the  parties. 
We  are  of  the  opinion,  therefore,  that  the 
verdict  and  judgment  in  the  divorce  suit  is 
not  a  bar  to  the  wife's  suit  for  permanent 
alimony,  althou^  in  her  cross-petition  in 
the  divorce  suit  she  had  pleaded  the  same 
matter  as  ground  for  divorce,  and  as  a  basis 
for  her  claim  of  alimony  for  herself  and 
child,  as  she  now  pleads  in  her  alimony  suit 
See  Mitchell  v.  Mitchell,  07  Ga.  795,  25  S.  B. 
386;  Sumner  t.  Sumner,  121  Oa.  1,  48  8.  B. 
727;  Bishop  ▼.  Bishop,  124  Ga.  203,  62  8.  B. 
748. 

[2]  The  further  assignments  of  error  con- 
tained in  the  bill  of  exceptions  afford  no 
reason  for  setting  aside  the  verdict  finding 
permanent  alimony  for  the  wife  and  minor 
child,  and  are  not  of  such  <diaracter  as  to 
require  discussion. 

Judgment  affirmed. 

AU  the  Justices  concur. 


<151  Ga.  866) 

ROE  V.  WATSON.     (No.  2225.) 
(Supreme  Court  of  Georgia.    April  12,  1921.) 

fSyttdfms  hf  ike  Oowri.) 

I.  Dhroroe  ^=»269(IO)~Motlon  to  dismiss  an- 
sworn  petition  to  punish  for  nonpayment  of 
alimony  properly  denied. 

Where  there  was  a  judgment  awarding  ali- 
mony, which  the  husband  subsequently  failed 
to  pay  in  the  monthly  installments  as  provided 
in  the  Judgment,  and  a  petition  was  filed  by  the 
wife,  praying  that  the  husband  be  required  to 
show  cause  why  he  should  not  pay  the  alimony 
or  be  punished  for  contempt,  it  was  not  error 
to  refuse  to  dismiss  such  petition  on  the  ground 
that  it  is  not  sworn  to. 


2.  DIvoree  ^=»269(2,  IS)— Nonpayment  of  ali- 
mony may  be  punished  as  oontempt;  husband 
could  not  complain  of  time  allowed  for  pay- 
ment. 

The  Judgment  requiring  the  payment  of  ali- 
mony within  the  time  specified,  and  in  default 
of  such  payment  that  the  defendant  be  incar- 
cerated, was  authorized  under  the  pleadings 
and  the  evidence. 

Brror  from  Superior  Court,  Berrien  Coun- 
ty;  R.  Q.  Dickerson,  Judge. 

Application  of  A.  R.  Watson  against  Jacob 
Roe  for  attachment  for  contempt  Judgment 
requiring  defendant  to  pay  arrears  of  alimony 
within  00  days,  and  he  brings  error.  Af- 
firmed. 

Story  ft  Story,  of  Nashville,  for  plaintiff 
In  error. 

W.  D.  Rule,  of  Nashville,  for  defendant  In 
error. 

BECK,  P.  J.  Amy  Roe  Watson  made  her 
application  to  the  superior  court  for  the 
issuance  of  a  rule  to  require  Jacob  Roe  to 
show  cause  why  he  should  not  be  attached 
for  contempt  because  of  his  fftliure  to  com- 
ply with  an  order  and  Judgment  of  the  court 
previously  granted,  awarding  alimony  to  the 
applicant  It  was  alleged  that  the  movant 
had  been  awarded  in  said  court  the  sum  of 
$17.00  permanent  alimony  to  be  paid  month- 
ly, that  after  a  few  payments  of  this  sum 
the  defendant  failed  and  refused  to  make 
further  payments,  and  that  he  was  in  ar- 
rears at  the  time  of  filing  the  petition,  in  the 
amount  of  1157.60.  The  court  issued  a  rule 
nisi  calUng  upon  the  def aidant  to  show  cause 
why  he  should  not  be  attached  for  contempt^ 
etc  At  the  hearing  the  respondent  made  a 
motion  to  dismiss  the  petition  or  application, 
on  the  ground  that  it  was  not  sworn  to,  which 
motion  was  overruled;  and  after  hearing 
evidence  the  court  further  adjudged  that  the 
defendant  should  pay  the  amount  of  the  ali- 
mony for  which  he  was  in  arrears  within 
60  days,  and,  upon  his  failure  and  refusal  to 
do  so,  that  he  should  be  confined  In  JaiL  The 
respondoit  excepted  to  the  Judgment  deoylng 
his  motion  to  dismiss  the. petition,  and  also 
to  the  order  requiring  the  sheriff,  in  the  ev&kt 
of  failure  to  pay  the  alimony  within  60  days, 
to  incarcerate  the  respondent 

[1,2]  There  was  no  error  in  refusing  to 
dismiss  the  application  for  the  issuance  of  the 
rule  nisi.  There  fs  no  provision  in  the  statute 
requiring  such  petitions  or  applications  oi 
motions  to  be  sworn  to.  Civil  Code^  f  5431 ; 
6  R.  C.  L.  631.  It  might  be  proper  for  the 
Judge,  before  issuing  the  rule  nisi,  to  require 
ah  applicant  to  make  a  showing  upon  oath 
that  the  facts  stated  In  ^e  petition  for  such 
a  rule  nisi  were  true;  but  where  he  issues 
the  rule  upon  the  written  representations  of 
an  applicant,  and  there  is  proper  service,  and 
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the  respondent  is  brought  before  the  court, 
the  court  may,  upon  sufficient  evidence  show- 
ing  that  the  respondent  has  failed  and  re- 
fused to  comply  with  the  decree  awarding 
alimony,  adjudge  him  in  contempt;  and 
further,  that  in  the  event  of  his  failure  to 
comply  with  the  Judgment,  he  be  incarcerat- 
ed. The  fact  that  in  the  present  case  the 
judge  allowed  the  defendant  00  days  within 
which  to  pay  the  amount  of  alimony  in  ar- 
rears at  the  time  of  the  Judgment  was  not 
a  matter  of  which  the  respondent  could  com- 
plain. 

Under  the  evidence  submitted,  the  Judge 
was  authorized  to  find  that  the  plaintiff  in 
error  was  in  contempt,  and  that  he  had  not 
purged  himself  thereof. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Ga.  378) 

CARROLL  V.  ATLANTIC  STEEL  CO. 
(No.  2195.) 

<  Supreme  Court  of  Georgia.    April  13,  1921.) 

(Bvlldbus  hy  the  Court,) 

K  lifantt  ^=9l  I &— Consent  Jndgment  for  dam- 
toes  for  injuries  vacated  where  proceedings 
were  formal  and  without  Judicial  Investiga- 
tion. 

Where  proceedings  in  court  for  a  minor  by 
next  friend  to  recoyer  damages  for  injuries  sus- 
tained by  the  minor  from  alleged  negligence  of 
the  defendant  are  merely  formal  and  are 
brought  in  the  name  of  the  minor  by  an  attor- 
ney employed  by  a  company  which  baa  insured 
the  defendant  against  damages  resulting  from 
injuries  to  defendant's  employees,  only  to  ef- 
fectuate a  settlement  alleged  to  have  been 
agreed  upon  between  the  parties,  and  where  in 
such  case  verdict  and  judgment  for  a  nominal 
amount  are  taken  for  the  plaintiff,  and  there 
is  no  judicial  investigation  of  the  facts  upon 
which  the  right  or  extent  of  the  recovery  is 
based,  a  judgment  rendered  in  pursuance  of 
such  agreement,  even  if  by  consent,  is  only  col- 
orable, and  will  be  set  aside  in  a  proper  pro- 
ceeding, when  its  effect,  if  allowed  to  stand, 
would  be  to  bar  the  infant's  substantial  rights. 

2.  Nonsuit  held  erroneous. 

The  court  erred,  under  the  pleadings  and 
the  evidence,  in  awarding  a  nonsuit. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   Geo.  li.  Bell,  Judge. 

Action  by  Clarence  Carroll,  by  his  next 
friend,  Odessa  Carroll,  against  the  Atlantic 
ISteel  Company.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Reversed. 

Clarence  Carroll,  suing  by  Odessa  Carroll, 
as  his  next  friend,  brought  an  equitable  peti- 
tion against  the  Atlantic  Steel  Company,  and 
alleged  in  substance  as  follows: 


About  May  18,  1918,  while  employed  by  the 
defendant,  the  plaintiff  was  injured  and  dam- 
aged in  the  sum  of  $25,000,  having  lost  his 
left  leg  through  the  defendant's  negligence. 
About  September  3,  1918,  the  plaintiff  be- 
lieved that  he  effected  a  valid  settlement  of 
his  damages  by  having  received  a  contract 
for  permanent  employment  with  the  defend- 
ant, and  continued  in  such  belief  until  about 
May  1,  1919,  when  he  was  discharged  by  the 
defendant ;  and,  having  employed  counsel,  he 
has  been  told  that  on  September  3,  1918,  a 
judgment  was  rendered  in  the  city  court  of 
Atlanta  in  his  favor  as  plaintiff  against  the 
defendant  for  the  sum  of  $450,  by  which  it 
was  attempted  to  fully  satisfy  plaintiff's 
claim.  The  judgpnent  was  obtained  by  fraud 
by  the  defendant  and  is  void ;  and  the  pres- 
ent suit  is  brought  for  the  purpose  of  setting 
aside  the  judgment,  and  for  damages  for  the 
tort  referred  to. 

The  fraud  complained  of  was  as  follows: 
On  May  13,  1918,  the  plaintiff  received  an  in- 
jury while  working  for  the  defendant,  which 
resulted  in  the  amputation  of  his  left  leg. 
After  several  weeks,  and  after  plaintiff  had 
partially  recovered  from  his  injuries,  the 
superintendent  of  the  defendant  sent  for  the 
mother  of  plaintiff,  for  the  purpose  of  mak- 
ing a  settlement  Plaintiff  and  his  mother 
went  to  the  plant  of  the  defendant,  where 
they  met  the  superintendent  and  the  insur- 
ance adjuster  hereinafter  referred  to.  A 
settlement  was  agreed  upon  by  the  superin- 
tendent and  plaintiff's  mother,  upon  the  fol- 
lowing terms:  Defendant  was  to  pay  plain- 
tiff's mother  $350  in  full  settlement  for  her 
damages  ($50  of  which  had  already  been 
paid),  and  give  permanent  employment  to 
plaintiff,  and  an  artificial  leg  as  soon  as  he 
was  fully  grown.  Plaintiff  and  his  mother 
were  then  told  by  the  superintendent  to  get 
into  defendant's  automobile  in  company  with 
its  physician  and  go  to  the  office  of  defend- 
ant's attorney,  who  would  pay  the  $300. 
The  defendant  carried  Insurance  against  loss 
for  damages  to  employees  with  the  Travelers' 
Insurance  Company.  The  adjuster  for  the  in- 
surance company  had  employed  the  attorney 
of  defendant  before  their  arrival  at  his  office. 
The  insurance  company,  through  its  adjuster, 
gave  instructions  to  the  attorney  as  to  what 
to  do  regarding  the  settlement;  and  the  at- 
torney followed  the  instructions,  and  his  em- 
ployment was  from  the  insurance  company 
acting  for  the  defendant,  and  not  for  plain- 
tiff or  his  mother,  and  he  was  paid  by  the 
insurance  company,  and  he  recognized  and 
considered  that  he  was  representing  the  in- 
surance company,  and  not  plaintiff  or  his 
mother.  The  defendant  and  the  insurance 
adjuster  fraudulently  withheld  from  the  at- 
torney the  information  regarding  the  lifetime 
employment  for  plaintiff.  The  attorney  gave 
plaintiff's  mother  $10  to  bind  the  settlement 
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with  her,  and  told  her  to  return  hi  Septem- 
ber and  he  would  pay  her  the  balance  of  $290. 
Plahitiff  alleges  that  he  and  his  mother  re- 
lied on  the  confidence  and  the  honesty  of  the 
agents  of  the  defendant,  because  they  were 
ignorant  in  snch  matters,  oonld  not  read  or 
write,  and  were  not  able  to  understand  the 
methods  necessary  to  effect  a  valid  settle- 
ment on  the  terms  mentioned.  Plaintiff's 
mother  in  September,  1918,  received  $290  in 
accordance  with  the  terms  of  settlement 
Neither  plaintiff  nor  his  mother  was  told  by 
defendant  or  by  the  attorney  that  a  suit  was 
to  be  brought;  and  the  suit  referred  to  was 
wholly  without  the  authority,  knowledge,  or 
<x>nsent  of  plaintiff  or  his  mother.  The  de- 
fendant did  give  plaintiff  employment  for  a 
lew  months,  but  about  May  1,  1919,  without 
cause  discharged  him.  He  and  his  mother 
did  not  know  that  the  contract  relating  to 
employment  should  have  been  entered  into  in 
writing  and  made  a  part  of  the  Judgment  of 
the  court,  and  they  accepted  the  money  be- 
lieving that  the  other  terms  of  the  settlement 
were  binding  on  the  defendant  and  would  be 
carried  out  in  good  faith  with  plaintiff. 

There  was  great  disparity  between  the 
mental  ability  of  plaintiff  and  his  mother  and 
the  agents  of  the  defendant,  and  especially 
the  adjuster.  This  fact,  coupled  with  the 
other  fact  that  defendant  only  paid  $350  to 
satisfy  a  Just  claim  of  $25,000,  is  fraud ;  and 
the  plaintiff  sets  this  up  as  an  additional 
ground  for  disregarding  the  Judgment  herein 
referred  to.  He  has  been  advised  by  counsel 
that  a  named  attorney  on  June  27, 1918,  filed 
a  suit  in  behalf  of  plaintiff  by  his  mother,  as 
next  friend,  against  the  defendant,  for  the 
sum  of  $25,000,  a  copy  of  which  petition  Is 
annexed  hereto.  The  defendant  filed  its  an- 
swer to  the  suit,  copy  of  which  is  also  at- 
tached. The  name  of  W.  P.  Tillinghast  ap- 
pears as  defendant's  attorney.  Plaintiff  is 
advised  that  Tillinghast  was  really  one  of 
the  insurance  adjusters  for  the  Travelers' 
Insurance  Company,  and  had  no  retainer  or 
authority  as  attorney  directly  from  the  de- 
fendant, and  that  on  September  3,  1918,  a 
consent  verdict  and  Judgment  were  taken  in 
the  case  for  $450  and  cost,  a  copy  of  which 
verdict  and  Judgment  are  attached  to  this 
petition.  The  named  attorney  who  filed  the 
suit  on  June  27,  1918,  filed  with  the  dl^k  of 
the  superior  court  a  next  friend's  bond,  and 
furnished  as  security  a  clerk  employed  by  the 
attorney  at  that  time.  The  filing  of  the  suit, 
the  taking  of  the  verdict  and  Judgment,  and 
the  executing  of  the  bond  were  all  without 
the  knowledge,  authority,  or  consent  of  plain- 
tiff and  his  mother.  The  effect  of  the  action 
0f  the  defendant  through  its  agents  employ- 
ing the  named  attorney  and  not  carrying  out 
the  contract  of  settlement  made  was  a  fraud 
upon  plaintiff*  Plaintiff  lias  Just  discovered 
the  ftiftud,  and  comes  into  a  court  of  equity 
jBnd  asks  relief  against  such  Judgment    The 


money  received  by  his  mother  was  tendered 
back  to  the  defendant 

The  merits  of  Ills  action  against  the  de- 
fendant arise  out  of  the  following  facts: 
The  defendant  is  a  corporation  engaged  in 
the  manufacture  of  iron  and  steel  products ; 
and  to  this  end  it  uses  in  and  about  its  plant 
locomotives,  cars,  and  railroad  trades.  On 
May  13,  1918,  the  plaintiff  was  in  the  em- 
ployment of  the  defendant  at  its  plant  The 
particular  work  whldi  he  was  employed  to 
do  was  to  clean  pans  from  engines  in  the 
yard;  and  this  was  a  safe  place  at  which 
to  work.  It  was  specifically  agreed  between 
his  mother  (he  being  a  minor  and  under  her 
care  and  custody)  and  the  superintendent  of 
the  defendant  that  plaintiff  was  not  to  be 
given  dangerous  employment ;  and  his  moth- 
er warned  the  superintendent  not  to  place 
her  son  at  work  on  the  cars  or  engines  of 
the  railroad,  and  it  was  then  agreed  by  the 
superintendent  that  he  should  not  be  so 
placed.  He  was  yoimg  and  ihexperieQced> 
being  17  years  of  age  and  small  for  his  age, 
being  of  the  size  and  development  of  a  boy 
about  14  or  15  years  of  age.  He  did  not 
know  the  dangers  incident  to  coupling  and 
switching  cars  and  performing  the  duties  of 
a  switchman;  and  on  account  of  his  inex- 
perience and  immature  Judgment  he  was  -not 
cognizant  of  the  obvious  danger  to  which  he 
was  exposed,  and  did  not  appreciate  the 
same.  Although  the  defendant  knew  of  his 
youth,  inexperience,  and  inability  to  compre- 
hend the  dangers  of  his  employment,  and 
knew  that  he  was  not  cognizant  of  the  dan- 
gers, he  received  no  instructions  and  was  not 
warned  of  the  danger.  On  the  date  of  the 
injury  he  was  placed  at  work  coupling  cars 
in  the  yards  where  there  wa«  an  engine 
known  as  a  "dinkey  engine^  used  in  switch- 
ing cars.  The  cars  being  switched  were 
equipped  with  pans  in  which  were  loaded 
scrap  iron.  TTsually  a  car  has  four  pans 
which  extend  up  to  either  end  of  the  car,  and 
the  engine  is  coupled  to  cars  by  means  of  a 
bolt  or  rod  about  three  feet  long,  which  fits 
over  a  catch  or  device  which-  thus  attaches 
the  engine  to  the  cars.  On  the  night  the 
injury  occurred  the  *'dinkey  engine"  was 
backing  up  to  take  on  a  train  of  about  three 
cars  which  had  Just  been  set  in  from  an.ad« 
Joining  track.  Plaintiff  gave  the  signal  for 
the  engineer  to  back  up  so  as  to  get  close 
enough  to  make  the  coupling^  The  engine 
came  back,  but  owing  to  defective  brakes  it 
could  not  be  stopped  by  the  engineer  in  time; 
and  while  plaintiff  was  holding  the  three- 
foot  coupling  bolt  and  was  ready  to  fit  It  in 
place  so  as  to  complete  the  coupling,  and 
while  in  the  exercise  of  his  duty  in  that  re- 
gard, the  force  of  the  engine,  which  was  be- 
yond the  control  of  the  engineer  because  of 
the  defective  brakes,  drove  the  bolt  and  the 
engine  up  to,  against  and  upon  the  car  in 
such  a  way  as  to  catch  plaintiff's  leg  and  al- 
most sever  it  from  his  body.    The  car  next 
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to  the  "dinkey  engine**  was  a  three-pan  ear, 
and  there  was  room  for  the  engine  to  be 
pushed  upon  it  so  as  to  be  on  the  space  usual- 
ly occupied  by  the  pan.  There  was  no  escape 
from  being  eaui^t  The  engine  came  sudden- 
ly and  unexpectedly,  and  lAaintifr  could  not 
have  avoided  the  accident.  The  engine  should 
have  been  equipped  with  bumpers,  or  other 
device  designed  to  protect  i>er8on8  who  cou- 
ple cars.  Plaintiff  objected  to  the  new  em- 
ployment, and  asked  to  remain  on  his  old 
Job ;  but  he  was  told  by  the  foreman  that  he 
could  do  the  work  all  right,  and  that  he 
must  do  it  or  be  discharged ;  and,  disregard- 
ing the  agreement  with  his  mother,  defendant 
forced  him  from  a  safe  place,  that  of  clean- 
ing pans,  to  a  place  as  switchman  coupling 
cars  at  night  in  the  railroad  yards  operated 
by  the  defendant  A  number  of  acts  of  neg- 
ligence on  the  part  of  the  defendant  are  al- 
leged. 

Plaintiff  was  without  fault,  and  his  injuries 
were  the  result  of  negligence  and  careless- 
ness on  the  part  of  the  defendant  At  the 
time  of  the  injuries  plaintiff  was  strong  and 
healthy,  and  earning  the  sum  of  $2.50  a  day ; 
and  but  for  the  injury  he  would  now  be  abl6 
to  earn  at  least  $4  per  day.  His  injuries 
are  permanent  and  he  wHl  always  be  a  crip- 
ple; his  earning  capacity  has  been  dimin- 
ished at  least  one-half  as  the  result  of  losing 
his  leg;  he  has  suffered  much  pain  and 
agony,  and  continues  to  suffer  pain.  The 
prayer  is  that  the  verdict  and  Judgment  for 
the  sum  of  $460  and  costs  in  favor  of  the 
plaintiff  be  declared  a  nullity,  and  that  he 
have  Judgment  in  the  sum  of  $25,000  for  his 
damages. 

The  defoidant  filed  an  answer  in  whi<A  it 
denied  all  the  material  allegations  of  the 
petition,  and  averred  that  the  <daim  of  the 
plaintiff  for  the  injuries  sustained  was  set* 
tied  by  defendant  with  plaintiff  and  his 
mother,  that  his  suit  was  filed  to  legally 
effect  said  settlement  that  the  attorney  in 
that  suit  was  regularly  onployed  by  plaintiff 
and  his  mother  and  represented  them,  and 
that  in  and  about  the  suit  and  the  settlement 
there  was  no  fraud  or  misrepresentaticm  of 
any  kind ;  and  defendant  pleads  the  verdict 
and  Judgment  in  that  suit  in  full  settlement 
and  satisfaction  of  the  alleged  claim  set 
forth  in  the  present  suit  and  in  bar  of  any 
recovery.  After  evidence  was  offered  by  the 
plaintiff  the  court  awarded  a  nonsuit  <^d 
the  plaintiff  excepted. 

W.  S.  Dillon,  C.  M.  Lancaster,  and  Wm.  J, 
Davis,  Jr.,  all  of  Atlanta,  for  plaintiff  in  er- 
ror. 

G.  T.  ft  J.  L.  Hopkins  and  McDaniel  ft 
Black,  all  of  Atlanta,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  This  was  an  equitable  action  brought  by 
Clarence  Carroll,  a  minor,  by  his  mother  as 
aext  friend,  to  set  aside  a  Judgment  rendered 


in  the  city  court  of  Atlanta  on  September  3, 
1918,  in  his  favor  against  the  Atlantic  Steel 
Company  as  defendant,  in  which  a  verdict 
and  Judgment  were  entered  for  $450,  by 
which  it  was  attempted  to  fully  satisfy  the 
plaintUTs  daim  for  damages  against  the  de- 
fendant alleged  to  have  been  sustained  by 
him  while  an  employee  of  the  defendant  The 
petition  also  had  for  its  purpose  the  recov- 
ery of  damages  to  the  amount  of  $25,000. 
One  of  the  questions  to  be  determined  in  the 
case  is  whether,  under  the  allegations  of  the 
petition  and  the  evidence  thereunder,  the  ver- 
dict and  Judgment  of  the  city  court  should  be 
set  aside  on  the  ground  of  fraud  in  their 
procurement  and  the  plaintiff  be  allowed  to 
go  to  the  Jury  on  the  questions  at  issue  in 
the  case. 

The  case  of  Missouri  Pacific  Ry.  Ca  v. 
Charles  Lasca,  79  Kan.  811,  99  Pac  616,  21 
L.  R.  A.  (N.  S.)  338,  17  Ann.  Cas.  606,  was 
similar  in  its  facts  to  the  instant  case. 
There,  in  a  suit  commenced  by  Charles  Lasca, 
a  minor  six  years  of  age,  by  Nick  Lasca,  his 
father  and  next  friend,  to  set  aside  a  Judg- 
ment rendered  in  the  same  court  in  favor  of 
Nick  Lasea  and  Anna  Lasca,  father  and 
mother  and  next  friends  of  Charles  Lasca, 
a  minor,  plaintiff,  against  the  Missouri  Pa- 
cific Railway  Company,  defendant  for  $95 
and  costs,  the  petition  alleged  that  the  de- 
fendant caused  the  Judgment  to  be  rendered 
against  itself;  that  there  waa  no  trial  upon 
the  pleadings  and  proofs,,  nor  upon  the  merits 
of  the  case,  ard  no  proof  was  made  and  no 
evidence  offered  and  no  damages  assessed  by 
the  court;  that  the  proceeding  was  without 
the  knowledge  oi*  consent  of  Nick  Lasca  or 
Anna  Lasca,  and  the  Judgment  was  obtained 
for  the  purpose  of  defrauding  the  plaintiff  by 
barring  the  cause  of  action  set  up  in  the  peti- 
tion therein;  that  the  plaintiff  had  a  good 
cause  of  action  for  injuries  caused  by  the 
negligence  of  the  defendant  and  still  had 
such  cause  of  action,  unless  barred  by  the 
Judgment,  which  he  asked  to  have  set  aside 
accordingly.  The  defendant  answered  by  a 
general  denial  and  a  plea  to  the  Jurisdiction 
of  the  court  Upon  the  trial  of  that  case  the 
court  made  findings  of  fact  from  which  it 
appears  that  Nick  Lasca,  an  Italian  employee 
of  the  Missouri  Pacific  Railway  Company, 
with  Anna,  his  wife,  and  their  son,  Charles, 
about  18  months  of  age,  were  living  in  a  bunk 
car  on  a  side  track.  Another  car,  upon  which 
was  a  water  tank,  was  standing  near  by  on 
another  side  track.  Mrs.  Lasca  went  to  the 
water  tank  to  draw  water  for  domestic  use, 
leaving  the  boy  with  his  grandmother  in  the 
bunk  car.  While  the  mother  was  thus  absent 
the  boy  left  the  bunk  car,  went  to  the  other 
side  track,  and  put  his  hands  on  the  rail 
near  the  tank  car.  Just  at  that  time  an  in- 
coming fr^ht  train  moved  the  tank  car  so 
that  a  wheel  passed  over  the  boy's  hands, 
crushing  and  bruising  them.  Negotiations 
were  opened  between  the  defendant's  claim 
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agent  and  the  parents  of  tlie  child,  resulting 
in  an  agreement  in  writing  whereby  the  par- 
ents agreed  to  accept  $100  from  the  defend- 
ant  hi  full  of  all  claims  for  the  injury,  to  he 
paid  through  a  friendly  suit  to  be  instituted 
in  a  certain  court.  This  sum  was  to  cover  all 
claims  of  the  parents  as  well  as  of  Charles 
Lasca,  and  was  to  be  divided  as  the  attorneys 
for  the  defendant  might  deem  proper.  In 
pursuance  of  this  agreement  the  parents  went 
to  the  offloe  of  the  defendant's  attorney  at 
the  request  of  the  claim  agent,  and  there  met 
the  company's  attorneys  and  Pittman,  anoth- 
er attorney,  who  was  thai  in  the  office,  with 
whom  they  consulted  about  the  matter.  The 
petition,  answer,  and  reply  in  the  proposed 
action  had  been  prepared  by  the  defendant's 
attomeya  The  petition  and  reply  were  sign- 
ed by  Pittman  as  attorney  for  the  plaintiff; 
the  papers  being  entitled  ''Nick  Lasca  and 
Anna  Lasca,  Father  and  Mother  and  Next 
Friends  of  Charles  Lasca,  a  Minor,  Plaintiff, 
V.  The  Missouri  Pacific  Railway  Company, 
Defendant"  The  petition  stated  a  cause  of 
action  for  the  injuries  to  Charles  Lasca,  and 
prayed  for  a  Judgment  for  $100.  The  answer 
contained  a  general  denial  and  a  plea  of  con- 
tributory negligence,  and  was  signed  by  the 
defendant's  attorneys.  Nick  Lasca  and  Anna 
Lasca  and  the  attorneys  named  then  proceed- 
ed to  the  court  of  common  pleas,  filed  the 
papers,  and  presented  them  to  the  court ;  and 
the  attorney  for  the  defendant  informed  the 
court  that  this  was  a  friendly  suit  for  the 
settlement  of  the  claim  against  the  company, 
and  that  he  wished  to  have  Judgment  entered 
against  the  company,  In  accordance  with  the 
settlement,  for  $86  and  cost  The  Judge,  the 
court  being  regularly  in  session,  then  called 
Nick  Lasca  and  Anna  Lasca  and  Inquired  of 
them  whether  the  settlement  was  satisfiic- 
tory.  They  stated  that  it  was,  and  that  they 
desired  to  have  judgment  entered  according- 
ly. The  Judge  Informed  them  that,  if  a  judg- 
ment was  entered,  it  would  cut  off  all  claims 
of  the  child  for  further  damages ;  and  there- 
upon judgment  was  entered  for  $95  and  costs, 
by  consent  of  the  parties.  There  was  no  trial 
of  the  issues;  and  no  evidence  was  intro- 
duced, except  the  statement  of  the  parties 
present  to  the  effect  that  the  child  had  been 
injured  by  the  defendant  company,  and  that 
the  parents  had  effected  a  compromise  and 
settlement  and  that  the  amount  agreed  upon 
was  satisfactory.  The  judge  made  an  entry 
upon  his  trial  docket  as  follows: 

''September  0,  1901.  Judgment  for  plaintiff 
for  $96  and  costs,  by  consent  and  agreement 
of  all  parties.** 

Thereupon  a  Judgment  was  entered  upon 
the  Journal  of  the  court  in  ordinary  form, 
etc.  In  affirming  a  later  ruling  of  the  trial 
court  setting  aside  this  judgment  the  Su- 
preme Court  of  Kansas,  speaking  through 
Benson,  J.,  said: 


"While  in  this  case  the  court  ^  exercise 
some  supervision  over  the  agreement  it  did  not 
judicially  examine  the  facts  to  determine  wheth- 
er the  agreement  was  reasonable  and  proper. 
The  court  merely  approved  what  the  next  friend 
had  done,  not  because  it  found  that  it  was  for 
the  best  interests  of  the  infant  but  because  the 
consent  of  the  parents  had  been  given  and  they 
were  still  satisfied.  The  duty  of  the  court 
stated  in  many  decisions,  and  referred  to  in  the 
recent  case  of  Crapster  v.  Taylor,  74  Kan.  771, 
87  Pae  1138,  to  protect  the  mteresto  of  in- 
fants, was  not  performed  by  inquiring  of  the 
parents  if  they  were  satisfied  with  the  agree- 
ment It  may  be  that  some  of  the  cases  above 
dted  have  carried  the  doctrine  to  an  extreme 
limit  The  next  friend  must  not  be  denied  such 
necessary  incidental  powers  as  will  facilitate  the 
fair  adjudication  of  the  infant's  rights.  This  is 
necessary  to  their  proper  vindication,  both  in 
prosecution  and  defense.  Where  a  compromise 
is  fairly  incidental  to  an  action  regularly 
brought,  and  Is  upon  due  judicial  examination 
approved,  the  judgment  if  not  otherwise  im- 
peached, may  be  conclusive  as  in  the  case  of 
adults;  but  where  the  proceedings  in  court 
are  merely  formal  and  instituted  and  carried  on 
only  to  give  an  apparent  sanction  to  the  agree- 
ment and  there  is  no  judicial  investigation  of 
the  facts  upon  which  the  right  or  extent  of  the 
recovery  is  based,  the  judgment  so  entered  by 
consent  is  only  colorable,  and  must  be  set  aside 
in  a  proper  proceeding  when  its  effect  if  allow- 
ed to  stand,  would  be  to  bar  the  infant's  rights. 
In  such  a  case  the  proceeding  in  court  should 
be  regarded  'as  but  merely  formal  and  as  in- 
tended solely  to  employ  the  functions  and  pow- 
ers of  the  court  to  give  validity  to  the  prior 
agreement'  Pittsburg,  C,  C.  &  St  L.  R.  B. 
Co.  V.  Haley,  supra,  170  HI.  610,  48  N.  B.  920. 
See,  also,  Long  v.  Mulford,  17  Ohio  St  484, 
93  Am.  Dec.  ^8;  Waterman  v.  Lawrence,  19 
CaL  210,  79  Am.  Dec  212;  Kromer  v.  Friday, 
10  Wash.  621,  89  Pac  229,  32  L.  R.  A.  671, 
and  note;  Gooch  v.  Green,  102  HI.  507;  Bals- 
ton  V.  Lahee,  8  Iowa,  17,  74  Am.  Dec.  208.  The 
conclusion  of  the  trial  court  that  no  fraud  in 
fact  was  committed  in  this  transaction  cannot 
affect  the  right  of  the  infant  to  relief.  The 
judgment  so  set  aside  would  have  been  an  ab- 
solute bar  to  the  prosecution  of  his  claim,  and 
thus  he  would  have  been  deprived  of  his  legal 
rights  without  authority.  The  motive  of  tiie 
actors  does  not  avoid  the  consequences  of  the 
act  The  parents  had  no  power  to  ^consent  to 
the  judgment;  having  no  otiier  sanction,  it  can- 
not stand.** 

And  see,  to  the  same  effect  LesUe  v.  Proc- 
tor ft  Gamble  Mfg.  Co.,  102  Kan.  159,  169 
Pac.  193,  L.  R  A.  1918C,  55,  and  notes.  In 
the  latter  case  It  was  held  that — 

''Where  a  minor  has  sustained  personal  in- 
juries, which  his  father  and  the  wrongdoer  set- 
tied  for  an  inadequate  sum,  such  minor  on  at- 
taining his  majority  may  bring  an  action  against 
the  wrongdoer  for  his  injuries,  notwithstanding 
the  settiement  negotiated  by  his  father.*' 

See,  also,  as  to  the  powers  and  duties  of 
next  friendis  and  guardians  ad  litenit  14  B.  OL 
U  288,  289,  i  56,  and  cases  cited. 
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Without  adopting  the  views  of  the  court 
In  the  Lasca  Case,  supra,  In  extenso,  we 
think  the  ruling  upon  the  question  we  are 
now  considering  la  sound.  This  is  not  a  case 
where  a  lawyer  Is  really  employed  by  the 
parties  and  a  Judgment  Is  entered  under  a 
bona  fide  agreement  of  settlement  The  at^ 
torney  In  this  case,  while  nominally  repre- 
senting the  plaintiffs,  was,  as  a  matter  of 
fact,  employed  by  the  adjuster  of  the  insur* 
ance  company  to  effect  the  settlement  for  the 
7teel  company.    The  attorney  testified  that — 

'Itfr.  Goppiz  [the  insurance  adjuster]  phoned 
me  that  he  had  a  case  that  he  wanted  to  give 
me,  and  I  told  him  I  would  be  glad  to  get  It 
He  said  he  had  a  boy  injured  by  the  steel  com- 
pany, and  they  had  agreed  upon  a  settlement 
of  the  case,  and  that  it  would  be  necessary,  he 
being  a  minor,  to  take  a  consent  verdict  in  it, 
and  that  he  would  send  the  boy  to  my  office, 
which  he  did.  In  about  an  hour  after  that  they 
came  to  my  office.  I  had  never  seen  them  before, 
and  didn't  know  anything  about  them  until  that 
occurred.  They  told  me  the  same  that  Mr. 
Goppiz  had,  and  wanted  the  suit  filed  so  they 
could  get  their  money;  and  I  took  the  case  for 
the  steel  company.  Mr.  Goppiz  said  he  would 
pay  my  fees  in  addition  to  what  he  would  pay 
them,  which  he  did.  Mr,  Goppiz  told  me  they 
had  agreed  upon  a  settlement  of  $300.  ^  *  ^ 
I  think  my  fee  was  $1CK).  I  did  not  introduce 
any  evidence  in  behalf  of  the  plaintiff  to  the 
court  and  jury  when  the  verdict  was  taken. 
No,  sir;  the  court  did  not  ask  the  plaintiff  any 
questions  as  to  the  merits  of  the  case.  Odessa 
Carroll  and  Clarence  Carroll  were  not  present 
at  the  trial  when  the  verdict  was  taken.  No, 
sir;  I  did  not  notify  Odessa  Carroll  or  Clar- 
ence Carroll  to  be  in  court  that  day;  It  wasn't 
necessary;  they  knew  when  the  court  wa^  to 
meet,*'  etc. 

It  will  be  observed  that  In  the  Lasca  Case, 
supra,  the  parents  of  the  minor  child  did  go 
before  the  court  and  stated  that  they  desired 
to  have  Judgment  entered  according  to  the 
agreement  they  had  altered  Into.  But  in  the 
present  case  the  record  shows  that  neither 
the  plaintiff  nor  his  mother,  who  was  acting 
as  next  friend  for  Mm,  went  before  the  court, 
and  no  testimony  was  offered  as  to  the  merits 
of  the  case,  and  these  were  not  Inquired  Into 
by  the  court  The  petition  In  the  case  alleges 
a  cause  of  action,  and  under  It  the  plaintiff 
sought  to  recover  $26,000  damages  for  the 
loss  of  his  leg.  The  damages  alleged  were 
far  In  excess  of  the  amount  paid.  The  evi- 
dence of  the  plaintiff  was  sufficient  to  au- 
thorize a  jury  to  find  for  the  plaintiff  in  some 
substantial  amount  for  the  Injury  alleged  to 
have  been  sustained  by  him.  Besides  the 
amount  which  was  actually  paid,  the  sum  of 
$300  was  paid  to  the  mother  as  next  friend, 
and  not  to  the  plaintiff.  The  evidence  of  the 
plaintiff  was  to  the  effect  that  In  the  agree- 
ment of  settlement  he  was  to  receive  a  life- 


time Job  with  the  defendant;  and  in  corrob- 
oration of  this  contention  on  the  part  of  the 
plaintiff  he  was  given  employment  after  he 
had  recovered  from  the  amputation  of  his 
leg.  He  was  receiving  the  sum  of  $3.50  per  day 
as  wages  when  hurt,  and  $2J0  per  day  when 
he  was  discharged,  and  received  no  further 
compensation  for  his  Injury.  It  is  true  that 
the  evidence  Is  confilcting  upon  the  question 
as  to  whether,  under  the  terms  of  the  settle- 
ment, the  plaintiff  was  to  receive  a  lifetime 
job  with  the  defendant;  and  this  being  so, 
we  think  the  case  should  have  been  submitted 
to  a  Jury  under  proper  instructions.  Under 
the  facts  of  this  case  we  hold  that  no  settle- 
ment was  made  that  had  Judicial  sanction. 
The  settlement  was  made  out  of  court,  and 
the  verdict  and  judgment  were  purely  per- 
functory, and  no  investigation  was  made  be- 
fore the  court  and  Jury  as  to  the  reasonable- 
ness of  the  settlement  and  as  to  whether  the 
verdict  and  the  judgment  covered  the  agree- 
ment  which  was  really  made  between  the 
plaintiff  and  the  defendant  And  we  think 
that  in  such  a  case,  where  the  proceedings  In 
court  are  merely  formal  and  are  instituted 
and  carried  out  in  order  to  give  an  apparent 
sanction  to  the  settlement,  and  there  Is  no 
judicial  investigation  of  the  facta  upon  which 
the  light  or  extent  of  the  recovery  of  dam- 
ages by  a  minor  is  based,  such  a  Judgment 
entered  In  pursuance  of  the  agreement  and 
by  consent  merely  is  only  colorable,  and  will 
be  set  aside  in  a  proper  proceeding,  when  Its 
effect.  If  allowed  to  stand,  would  be  to  bar 
the  infant's  substantial  rights.  Mo.  Pac.  By. 
Ca  V.  Lasca. 

[21  £Yom  what  has  been  said  we  condudp 
that  the  court  erred  in  awarding  a  nonsuit 

Judgment  reversed.  All  the  Justices  con- 
cur. 


aSl  Ga.  38S) 

CARROLL  V.  ATLANTIC  STEEL  CO. 
(No.  2196.) 

(Supreme  Ck>urt  of  (Borgia.    April  18|  1021.) 

Error  from  Superior  Courts  Fulton  County; 
Geo.  li.  Bell,  Judge. 

Action  by  Odessa  Carroll  against  the  Atlantic 
Steel  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

W.  S.  Dillon,*^  C.  BC.  Lancaster,  and  Wm.  J« 
Davis,  Jr.,  all  of  Atlanta,  for  pUintiff  in  error. 

0.  T.  &  J.  li.  Hopkins,  and  McDaniel  & 
Black,  an  of  Atlanta,  for  defendant  in  error. 

HILXi,  J.  This  case  is  controlled  by  the  prin- 
ciple ruled  in  the  preceding  case  of  Carroll  v. 
Atlantic  Steel  Co.,  106  S.  B.  90& 

Judgment  reversed. 

AU  the  Justices  concur. 


Ga4 


(26  Oa.  App.  616) 

WADDELL  et  al.  v.  WARD  ct  al. 
(No.  12095,) 

(Court  of  Appeals  of  (Georgia,  DiTision  No.  1. 

Aprfl  18,  1921.) 

fSyttalui  hy  Sdiioriai  Bialf.) 

Privato  roads  ^ss>2(fl)— Faots  held  not  to  show 
existeneo  of  right. 
Where  there  waa  no  eYidence  of  a  gift  or 
dedication  to  the  public  of  the  land  over  which 
an  alleged  private  road  leading  to  a  creek  ran, 
and  the  creek  itself  could  have  been  fenced^ 
and  there  waa  no  evidence  that  the  alleged  pri- 
vate way  was  not  over  15  feet  wide,  it  was 
error  to  order  the  removal  of  obstructions. 


Brror  from  Superior  Oonrt,  Decatnr  Comi- 
ty;  John  R.  Wilson,  Judge. 

Proceeding  by  H.  T.  Ward  and  others 
against  CTlarenoe  WaddoU  and  others.  Judg- 
xnent  for  plaintiffs,  and  certiorari  overmled 
by  the  Superior  Court,  and  defendants  bring 
error.    Reversed. 

W.  V.  CHister,  of  Bainbrldge,  for  plaintiffs 
in  error. 

Hartsfleld  &  Conger,  of  Bainbrldge,  for 
def^idants  in  error. 
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amination  of  the  evidence  In  tlils  case  does 
not  show  that  the  plaintiffs  were  entitled  to 
have  removed,  by  order  of  court,  the  obstruc- 
tions from  the  alleged  private  way.  There 
was  no  evldenoe  which  implied  a  gift  or  a 
dedication  to  the  public  of  the  land  over 
which  this  alleged  private  way  ran.  In  fact, 
the  leasing  of  it  by  certain  of  the  plaintiffs 
indicated  that  no  prescriptive  rights  had  ac- 
crued to  the  public.  The  creek,  which  was 
used  for  fishing  and  bathing  and  as  a  bap- 
tizing place,  certainly  could  have  been  fenced, 
and  the  very  use  which  the  plaintiffs  claimed 
they  had  for  it  would  have  been  defeated. 
It  appeared  from  the  evidence  that  there 
were  other  places  on  the  creek  which  could 
be  used  for  fishing,  bathing,  and  baptizing. 
There  was  also  a  public  road  which  reached 
the  creek  a  short  distance  from  the  particu- 
lar point  In  connection  with  what  we  have 
here  held,  see  Ga.  R.  R.  &  Banking  CO.  v. 
City  of  Atlanta,  118  Ga.  486,  45  S.  R  256. 
In  addition  to  what  we  have  said  the  evi- 
dence did  not  show  that  the  alleged  private 
way  was  not  over  15  feet  wide.  It  follows 
that  it  was  error  to  overrule  the  certiorari. 
Judgment  reversed. 


PER  CURIAM.  This  case  arose  upon  a 
petition  to  the  ordinary  to  require  the  de- 
f^idants  to  remove  obstructions  from  an 
all^^  private  way.  The  evidence  shows 
that  the  defendants  were  the  owners  of  cer- 
tain lands  and  to  the  run  of  a  creek  over 
which  people  in  the  community  had  been 
traveling  to  reach  the  creek  for  picnicking, 
fishing,  bathing,  and  for  the  purpose  of  bap- 
tizing conyerts  of  several  diurdies  in  the 
neighborhood.  The  evidence  shows  that 
several  of  the  plaintiffs  had  leased  this  way 
from  the  owners,  but  that  the  lease  had  ex- 
pired before  this  proceeding  was  begun.  The 
evidence  further  showed  that  in  addition  to 
this  short  alleged  private  way,  there  was  a 
public  road  which  reached  t^e  creek  a  short 
distance  from  the  particular  point  at  which 
the  alleged  private  way  touched  the  creek. 
It  appeared  from  the  evidence  that  the  own- 
ers of  the  land  fenced  up  this  alleged  private 
way  into  their  inclosed  lands,  for  the  pur- 
pose of  keeping  their  stock  from  running  at 
large.  It  further  appeared  from  the  evi- 
dence that  this  alleged  private  way  had  been 
used  from  15  to  25  years  for  the  purposes  here- 
inbefore set  out.  The  ordinary,  on  the  trial 
of  this  issue,  passed  an  order  requiring  the 
removal  of  the  fence  which  closed  the  al- 
leged private  way.  The  defendants  presented 
to  tho  judge  of  the  superior  court  a  petition 
for  certiorari,  which  he  sanctioned,  and  upon 
the  answer  of  the  ordinary,  which  adopted 
the  petition  for  certiorari  as  true,  the  Judge 
overruled  and  denied  the  certiOrarL  Ehrror 
2b  assigned  6n  this  Judgment    Held,  an  ez- 


BROTLES,  C.  J.,  and  LUKB  and  BLOOD- 
WORTH,  JJ.,  concur. 


(26  Ga.  App.  647) 

NEAL  V.  STATE.     (No.  12189.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1921.) 

f Syllabus  ly  Ediicrial  Biaf.) 

fl.  Criminal  law  <&=»805( I)— Correct  Instruction 
not  erroneous  because  of  failure  to  charge 
some  other  legal  principle. 

A  charge  which  is  abstractly  correct  is  not 
rendered  erroneous  by  a  failure  to  charge  some 
ether  legal  principle  applicable  to  the  case. 

2.  Criminal  law  «=s>82&— Failure  to  charge  that 
burden  was  on  state  to  prove  guilt  beyond 
reasonable  doubt  not  error  without  written 
request. 

Where  the  charge  on  reasonable  doubt  suffi- 
ciently informed  the  jury  that  the  burden  was 
on  the  state,  the  failure  to  charge  specifically 
that  the  burden  was  on  the  state  to  establish 
defendant's  guilt  beyond  a  reasonable  doubt 
was  not  error  in  the  absence  of  a  timely  and 
appropriate  written  request. 

EJrror  from  Superior  Court,  Bibb  0>unty; 
H.  A.  Mathews,  Judge. 

John  Neal  was  convicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

B.  J.  Fowler,  John  R.  Cooper,  and  W.  C. 
Gk)oper,  Jr.,  all  of  Macon,  for  plaintiff  In  er- 
ror. 

Chas.  H.  Garrett,  Sol.  Gten.,  of  Macon,  f6r 
the  State. 


^s=>For  otlfer  cases  see  same  tople  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indeies 
106  S.E.— 58 
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BLOODWOBTH,  X  [1]  1.  The  charge  of 
whi<di  complaint  la  made  In  ground  1  of  the 
amendment  to  the  motion  for  a  new  trial  con- 
tains an  abstractly  correct  principle  of  law 
and  '*a  charge  which  la  abstractly  correct  Is 
not  rendered  erroneous  by  a  failure  to  diarge 
some  other  legal  principle  applicable  to  the 
case.'*  Gunn  v.  State,  23  Ga.  App.  G46  (3), 
99  S.  E.  62,  and  cases  cited;  Atlanta  & 
West  Point  Railroad  Co.  r.  Miller,  23  Ga. 
App.  347(3),  98  S.  E.  248,  and  cases  dted. 

[2]  2.  "In  the  absence  of  a  timely  and  ap- 
propriate written  request,  the  court  did  not 
err  In  falling  to  charge  the  Jury  specifically 
that  the  burden  was  on  the  state  to  establish 
the  guilt  of  the  defendant  beyond  a  reason- 
able doubt.  The  charge  of  the  court  on  the 
subject  of  a  reasonable  doubt  sufficiently  In- 
formed the  Jury  that  that  burden  was  on  the 
state.  Thomas  v.  State,  129  Ga.  419  (4),  69 
S.  E.  246."  Finch  r.  State,  24  Ga.  App.  839 
(2),  100  S.  B.  793.  This  disposes  of  the  second 
ground  of  the  amendment  to  the  motion  for  a 
new  trial. 

3.  There  was  ample  evldenoe  to  support  the 
finding  of  the  Jury,  which  has  the  approval 
of  the  trial  Judge,  and  the  Judgment  is  af- 
firmed. 

BROYLES,  a  X,  and  LUKE,  J.,  concor. 


(26  Ga.  App.  686) 

J.  E.  DUN80N  4  BROS.  CO.  V.  J.  0.  SMITH 
SEED  CO.  St  al.     (No.  17715.) 

(Court  of  Appeals  of  Georgia,  Diylslon  No.  1. 

April  18,  1921.) 

t8vttahu9  hy  Editorial  Staf.) 

1.  Contracts  «=»IO(4)~Wlien  there  Is  writtes 
order  and  written  aooeptanoe  It  is  not  a  nnl- 
lateral  oontraot. 

A  contract,  consisting  of  a  written  and  sign- 
ed order  for  specified  goods  at  stated  prices 
and  a  signed  acceptance  of  the  order,  Is  not 
unilateral  under  Park's  Ann.  Olr.  Code,  §  4230. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unilat- 
eral Contract] 

2.  Evidenoo  «=s>4l9(l5)~Roal  oonslderatlon 
may  bis  Inquired  Into  as  between  maker  and 
payee. 

Where  a  promissory  note  contains  no  re- 
cital of  consideration  except  the  words  '^for 
▼aloe  received,'*  the  real  consideration  may  be 
inquired  into  In  a  snit  by  the  payee  against  the 
maker,  as  far  as  may  be  necessary  to  the  de- 
fense pleaded. 

8.  Evidenoo  «s»4l9(l5)— Parol  aoreemont  that 
note  for  money  actually  received  was  to  Im 
sot  off  aoalnst  maker's  elaims  oannot  ko 
shown* 

Though  a  note  recites  no  consideration 
except  "ralue  received,"  where  It  was  giTen 
for  money  actually  received  by  the  maker  from 
the  payee,  a  parol  agreement  that  It  was  to  be 


set  off  against  the  maker's  demands  against  the 
payee  cannot  be  Ingrafted  thereon  onder  Oiv. 
Code  1910,  H  4268,  6788»  6791,  relative  to  pa- 
rol evidence. 

4.  Sales  ^sb>353(2)— SoUer  sning  for  prion  ef 
rejected  goods  most  allege  that  be  rotainod 
and  storsd  them  for  hhiyor. 

Where  the  buyer  refused  to  take  and  pay 
for  goods,  the  seller  cannot  recover  the  entire 
purchase  price  in  an  action  on  the  contract,  and 
not  for  its  breach,  without  alleging  that  he 
stored  or  retained  them  for  the  buyer  pursu- 
ant to  Civ.  0)de  1910,  {  4131. 

6.  Pleading  ^s»36^-Proooodings  snbsoqnoBt  to 
erronoons  refusal  to  strike  plea  are  nugatory. 

Where  the  oovrt  erred  In  failing  to  strike 
defendant's  plea  on  motion,  all  subsequent  pro- 
ceedings In  the  ease  were  niigatoiy. 

Error  from  Superior  Ck>urt,  Musoogee 
Gounty;  G.  H.  Howard,  Judge. 

Action  by  J.  B.  Dnnnon  ft  Bros.  Gompany 
against  the  J.  0.  Smith  Seed  Company  and 
others.  Judgment  for  defendanta,  and  plain- 
tiff brings  error.    Reversed. 

M.  U.  Mooty,  of  La  Orange,  and  Love  & 
Fort,  of  Columbus,  for  plaintiff  in  enor. 

McC^tcben  ft  Bowden,  of  Colnmbos,  for  de- 
fendants In  error. 

LUKB,  J.  [1]  1.  A  contract  Is  not  unilat- 
eral where  It  consists  of  a  written  and 
signed  order  for  spedfled  goods  at  stated 
prices  and  of  the  addressee's  writt^  and 
signed  acceptance  of  the  order.  See  Park's 
Ann.  Code,  {  4230,  with  annotations  under  the 
catchword  'llnilateraL** 

[2]  2.  Where  a  promissory  note  recites  no 
conslderatioa  except  in  the  words  **f or  value 
received,"  and  salt  la  brought  thereon  by  the 
payee  against  the  maker,  the  real  considera- 
tion of  the  note  may  be  Inqnlred  into  aa  far 
as  may  be  neceesaiy  to  the  defense  pleaded. 

[I]  8.  But  in  a  suit  by  the  payee  against 
the  maker  of  a  promissory  note  reciting  that 
it  was  given  "for  value  rec^ved,"  a  contempo- 
raneous parol  agreement  cannot  be  Ingrafted 
thereon  by  the  defendant  by  testimony  to  the 
effect  that,  while  the  defendant  atthetlm^of 
executing  the  note,  actually  received  from  the 
plaintiff  the  principal  sum  thereof,  yet  the 
defendant  had  a  prior  cause  of  actloii  against 
the  plaintiff,  "and  said  note  was  to  be  a  set 
off  against  the  demands  of  said  [defendant] 
against  said  [plaintiff]  in  this  case,  and  was 
so  understood  at  the  time  of  the  execution 
and  delivery  of  said  note."  Civil  Oxle  1910, 
U  4268,  5788,  5791;  Chamberlln  ft  Ca  v. 
Beck,  Gregg  ft  Co.,  08  Oa.  346  (5).  The  alleged 
parol  agreement  being  inconsistent  with  the 
unambiguous  terms  of  the  note  sued  on,  the 
portion  of  the  plea  above  indicated  set  forth 
no  defense. 

[4]  4.  The  remainder  of  the  plea  being  a 
cross-action  upon  a  contract,  and  not  an  ac- 
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tlon  for  a  breacb  tSiereof,  to  recover  the  en- 
tire purchase  price  of  goods  which  the  plain- 
tiff had  bought  ftom  the  defendant,  but  had 
refused  to  take  and  pay  for,  and  it  being  no- 
where alleged  that  defendant  had  stored  or 
retained  the  property  for  the  vendee,  In  ac- 
cordance with  the  terms  of  section  4131  of 
Civil  Ck>de  1910,  the  plea  as  a  whole  set  forth 
no  valid  defense,  and  was  subject  to  the  mo- 
tion to  dismiss,  presented  at  the  trial  of  the 
case.  Oklahoma  Vinegar  Go.  v.  Garter,  116 
Ga.  140,  42  S.  E.  878,  59  L.  R.  A.  122,  04  Am. 
St  Bep.  112. 

[I]  5.  The  court  having  erred  in  failing  to 
strike  the  defendant's  plea  on  motion,  all  the 
subsequent  proceedings  in  the  case  were  nu- 
gatory. 

Judgment  reversed. 

BROYLBS,  a  J.,  and  BLOODWORTH,  J., 
concur. 

(26  Oa.  App.  604) 
BOYD  V.  BLAND  at  al.     (No.  12081.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1021.) 

(Byllab%9  hy  Editorial  Staff.) 

1.  Trial  «=»170— Verdiot  properly  direetail 
when  demanded. 

Where  a  verdict  for  plaintiff  for  the  full 
amount  of  the  principal  and  interest  sued  for 
was  demanded  by  the  pleadings  and  evidence,  it 
was  not  error  to  direct  a  verdict. 

2.  Bills  aad  notes  ^=s>534— Attorn^s  fees  not 
reooveraUe  when  notice  not  given  10  days  bo- 
fore  fill  no  suit. 

In  an  action  on  a  note  providing  for  at- 
torney's fees,  such  fees  are  not  recoverable 
under  Civ.  Code  1910,  {  4252,  where  suit  was 
filed  8  days  after  notice  was  given  that  suit 
would  bo  brought,  though  the  notice  was  given 
more  than  10  days  before  the  return  day  of 
the  term  of  court  stated  therein. 

Error  from  Superior  Court,  Oandler  Cknin- 
ty;  B.  N.  Hardeman,  Judge. 

Action  by  Ella  Bland  and  others  against 
J.  P.  Boyd.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed  on  conditi(m« 

Lanier,  Deal  ft  Benfroe  and  B.  Lee  Moore, 
all  of  Statesboro,  and  Hines,  Hardwick  & 
Jordan,  of  Atlanta,  for  plaintiff  in  error. 

Brannen  ft  Booth  and  F.  B.  Hunter,  all  of 
Statesboro,  and  Klrkland  ft  BCirkland,  of 
Metter,  for  defendants  in  error. 

BBOTLES,  0.  J.  [1]  L  Under  the  plead- 
ings and  the  evidence  a  verdict  in  favor  of 
the  plaintiffs  for  the  full  amount  of  the  prin- 
cipal and  interest  sued  for  was  demanded, 
and  the  court  did  not  err  in  so  directing. 

[2]  2.  The  note  sued  upon  contained  the 
usual  stipulations  as  to  the  payment  of  at- 
torney's fees,  and  it  was  alleged  in  the  peti- 


tion that  10  days  before  the  illing  of  the  suit 
written  notice  was  given  the  defendant  that 
suit  upon  the  note  would  be  filed,  returnable 
to  the  May  term,  1919,  of  Candler  superior 
court,  and  that  the  plaintiff^  would  claim 
the  10  per  cent  attorney's  fees  stipulated  in 
the  note.  Upon  the  trial,  however,  it  was 
shown  that  the  suit  was  filed  3  days  after 
the  above  notice  was  given  the  defendant, 
although  the  notice  was  given  more  than  10 
days  before  the  return  day  of  the  term  of 
court  stated.  The  defendant  not  having  been 
given  the  notice  10  days  before  the  suit  was 
brought,  the  plaintiffs  were  not  entitled  to 
collect  any  attorney's  fees,  and  the  court  err- 
ed in  including  such  fees  in  his  directed  ver- 
dict in  favor  of  the  plaintiffs.  Civil  Code,  § 
4252;  Finch  v.  Cox,  18  Ga.  App.  284(1),  89 
S.  B.  459;  Stone  v.  Marshall  ft  Co.,  137  Ga. 
544,  73  S.  E.  826. 

8.  Under  the  rulings  In  the  preceding 
notes  the  judgment  is  affirmed  on  condition 
that  at  the  time  the  remittitur  is  made  the 
Judgment  of  the  lower  court  the  plaintiffs 
write  off  from  the  verdict  and  Judgment  the 
sum  of  $224.75,  the  amount  of  the  attorney's 
fees  found  by  the  Jury;  otherwise  the  judg- 
ment is  reversed. 

judgment  affirmed  on  condition. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(26  Ga.  App.  703) 
ELROD  V.  CHAMBLEE.     (Ne.  1 1816.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1921.) 

(SyUabus  hy  Bditaridl  Staff.) 

I.  Trial  ^=9250— Charge  shoald  be  relevaat  to 
pleaillnos  and  eviileBoe. 

The  charge  should  be  relevant,  and  so  ad- 
Justed  to  the  pleadings  and  the  evidence  as  not 
to  interject  any  principle  or  theory  not  au- 
thorised thereby. 

2«  Trial  ^=:»l34---DetenniBatloii  of  qaestioss  of 
fact  Is  for  the  Jury. 
The  determination  of  any  issuable  question 
of  fact  lies  within  the  province  of  the  Jury* 

3.  Trial  ^s»  1 92— 'Charge  may,  but  seed  not, 
state  or  assume  that  vndlspated  fact  has  been 
proved. 

When  the  evidence  on  a  question  is  undis- 
puted, the  Judge  in  the  charge  may,  but  is  not 
required  to,  state  or  assume  that  such  fact 
has  been  proved. 

4.  Appeal  and  error  ^s>  1 068  (4)— Charge  as  to 
oosts  on  defendant's  theory  harmless,  where 
Jury  rejected  such  theory. 

In  a  proceeding  under  a  distress  warrant, 
an  instruction  that,  if  the  Jury  found  in  ac- 
cordance with  the  tenant's  contention  as  to  the 
amount  of  rent  due,  and  that  prior  to  the  in- 
stitution of  the  distress  warrant  he  had  tender- 
ed that  amount,  he  would  not  be  liable  for  the 
costs,  if  erroneous,  was  immaterial,  where  the 
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jury  fonnd  In  accordance  with  the  landlord's 
contention  as  to  the  amount  dae. 

Error  from  Superior  Court,  DeE^lb  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Proceeding  under  distress  warrant  by  H. 
W.  Chamblee  against  V.  B.  Elrod.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

A.  M.  Brand,  of  Lithonia,  for  plaintiff  in 
error. 

L.  J.  Steele,  of  Decatur,  for  defendant  in 
error. 

JENKINS,  P.  J.  [1,2]  1.  This  was  a  pro- 
ceeding under  a  distress  warrant.  The  land- 
lord claimed  that  the  amount  due  under  the 
rent  contract  was  1,000  pounds  of  lint  cot- 
ton, and  that  its  value  was  32^  cents  a 
pound  at  the  time  it  became  due.  The  ten- 
ant claimed  that  the  agreed  rental  was  $225 
in  money.  The  tenant  testified  that  he  had 
tendered  the  $225  in  cash  to  the  landlord  be- 
fore the  issuance  of  the  distress  warrant 
The  landlord,  while  admitting  the  tender,  tes- 
tified that  he  did  not  remember  whether  it 
was  made  just  before  or  just  after  the  issu- 
ance of  the  distress  warrant  The  jury 
found  for  the  landlord  a  sum  in  accordance 
with  his  contention  as  to  the  terms  of  the 
contract  The  defendant  excepted  to  a  por- 
tion of  the  charge  of  the  court,  which  was  to 
the  effect  that,  if  the  jury  should  find  in  ac- 
cordance with  the  defendant's  contention  as 
to  the  amount  of  rent  due,  and  that  prior  to 
the  institution  of  the  distress  warrant  he 
had  tendered  that  amount,  he  would  not  be 
liable  for  the  costs.  Held,  while  a  charge 
should  be  relevant  and  so  adjusted  to  the 
pleadings  and  the  evidence  as  not  to  inter- 
ject any  principle  or  theory  not  thus  author^ 
ized  (McGonnell  Bros.  v.  Slappey,  134  Ga.  95 
[7],  67  S.  B.  440;  Peagler  v.  Davis,  143  Ga. 
11  [6],  84  S.  E.  59,  Ann.  Gas.  1917A,  232; 
Atlantic  Coast  Line  R.  Co.  v.  Arant,  143  Ga. 
561,  85  S.  E.  709;  Georgia  Cotton  Oil  Co.  r. 
Jackson,  112  Ga.  620,  37  S.  E.  873),  the  de- 
termination of  any  issuable  question  of  fact 
lies  within  the  province  of  the  jury. 

[3]  Where  the  evidence  on  such  a  question 
is  undisputed,  the  judge  may,  but  Is  not  re- 
quired to«  state  or  assume  that  such  a  fact 
has  been  proved.  New  Ware  Furniture  Co. 
V.  Reynolds,  16  Ga.  App.  19  (1,  a),  84  S.  E. 
491;  Jones  v.  Wall,  22  Ga.  App.  513  (2),  96 
S.  E.  344;  Ga.  Fla.  ft  Ala.  Ry.  Co.  v.  Jernl- 
gan,  128  Ga.  601  (1),  57  S.  EL  791. 

[4]  Furthermore,  the  charge  complained 
of  could  not  in  any  possible  event  be  account- 
ed as  reversible  error,  since  the  verdict,  in 
accordance  with  the  plaintlfTs  contention  as 
to  the  amount  of  rent  due  under  the  con- 
tract, rendered  entirely  immaterial  the 
charge  governing  the  costs  of  the  case  under 
the  defendant's  tender  of  the  lesser  amount 


2.  The  verdict  was  warranted  by  tlie  evi- 
dence, there  being  positive  testimony  by  the 
plaintiff  both  as  to  the  amount  of  cotton  due 
under  the  contract  as  rental  and  the  market 
value  thereof  when  the  rent  became  due. 

Judgment  affirmed. 

STEPHENS  and  HILIi,  JJ^  concur. 


(26  Ga.  App.  713) 

J.  J.  WILLIAMSON  ft  CO.  V.  MORGAN. 

(No.  11987.) 

(Court  of  Appeals  of  Greorgia,  Division  No.  2. 

April  14,  1921.) 

(Syllahui  hy  the  Court,) 

I.  Appeal  and  error  <@=s>  173(6)  ~  Defense  Is 
waived  unless  made  by  demurrer  or  plea,  and 
cannot  be  set  up  for  first  time  on  appeal. 

The  statute  of  frauds  is  a  personal  de- 
fense, and,  unless  made  by  demurrer,  plea,  or 
answer,  will  be  treated  as  having  been  waived. 
It  cannot  be  set  up  for  the  first  time  in  the 
Court  of  Appeals. 


2.  Frauds,  statute  of  «=s»l  l5(3)~Wrltten  con- 
firmation by  party  sought  to  be  charged  of 
previous  verbal  agreement  Is  sufficient. 

Where  "the  party  to  be  charged  therewith** 
admits,  in  a  signed,  written  confirmation,  the 
making  by  him  of  a  previous  verbal  agree- 
ment complete  in  all  the  usual  elements  of  a 
contract,  this  constitutes  a  compliance  with  the 
statute  of  frauds. 

3.  Contracts  <@=»10(l,  4)— Contract  oonflrmed 
by  seller  in  writing  not  unilateral;  contract 
must  have  two  or  more  parties  and  be  bind- 
ing on  all. 

A  verbal  contract  was  entered  into,  showing 
the  sale  and  purchase  of  a  specified  number  of 
bales  of  cotton  of  a  definite  grade  and  at  a 
definite  price,  delivery  to  be  made  according  to 
the  prevailing  custom  in  ten  days  after  the  date 
of  the  sale,  and  immediately  after  the  verbal 
contract  was  made  a  written  confirmation 
thereof  was  signed  by  the  seller  and  delivered 
to  the  purchaser  and  accepted  by  him.  The 
contract  was  not  unilateral,  as  being  only  an 
offer  or  promise  to  sell  the  cotton,  but  it  was 
an  executed  contract  of  sale,  with  constractive 
delivery  of  the  cotton,  and  was  mutually  bind- 
ing. 

(Additional  8yllahu9  hy  Editorial  Staff.) 

4*  Frauds,  statute  of  ^=s>  1 44— Defendant's  ad- 
mission of  contract  when  sued  held  to  take  it 
out  of  statute. 

Where  defendant,  sued  on  a  contract  for  the 
sale  of  cotton,  by  his  plea  admitted  making"  the 
contract  and  confirming  it  int  writing  and  the 
consideration  therefor,  and  claimed  a  breach 
on  the  part  of  plaintiff,  this,  in  itself,  was  suffi- 
cient to  take  the  contract  out  of  the  statute. 

E?rror  from  City  Court  of  Polk  Connty; 
John  li.  Tison,  Jadge. 
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Action  by  J.  J.  Williamson  &  Ck>.  against 
J.  A.  Morgan.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

In  this  suit  J.  J.  Williamson  ft  Co.  sougbt 
to  recover  as  damages  the  difference  between 
the  contract  price  and  the  market  price  in 
the  purchase  and  sale  of  150  bales  of  cotton 
alleged  to  have  been  poirchased  by  them*  from 
the  defendant,  J.  A.  Morgan.  The  f^cts, 
briefly  stated,  make  the  following  case: 

Both  parties  were  engaged  in  the  business 
of  buying  and  selling  cotton.  On  October  22, 
1918,  the  plaintiffs'  agent,  at  Rockmart, 
bought  for  them  from  the  defendant,  by  a 
parol  contract,  150  bales  of  cotton,  and  the 
contract  was  confirmed  by  the  defendant  on 
the  same  day,  by  letter,  as  follows: 

"Ro'kranrt,  Ga.,  Oct.  22,  1918.  Messrs.  J. 
J.  Williamson  Sc  Co.,  Atlanta,  Ga.— Dear  Sirs: 
Beg  to  confirm  the  sale  of  150  bales  of  cotton 
sold  to  you  to-day  at  37%  basis  Atlanta  4'8 
Atlanta  grades  and  differences,  f.  o.  b.  Rock- 
mart.     Yours  truly,  J.  A.  Morgan." 

No  actual  date  of  delivery  of  the  cotton 
is  fixed  by  the  contract  The  evidence  of  the 
plaintiffs  shows,  however,  that  in  the  terri- 
tory where  this  contract  was  made  it  was 
the  custom  for  the  purchaser  to  take  up  de- 
liveries within  ten  days  after  purchase,  and, 
according  to  their  agent,  the  seller  knew,  at 
the  time  of  making  the  contract,  that  the 
purchasers,  through  their  agent,  would  not 
take  the  cotton  for  some  days,  as  the  agent 
was  then  leaving  Rockmart  to  inspect  and 
receive  cotton  l>ought  at  other  points.  On 
the  afternoon  of  October  27.  five  days  after- 
wards, the  plaintiff  in  Atlanta  called  up  the 
defendant  over  the  telephone,  and  asked 
what  date  would  be  agreeable  to  deliver  and 
pay  for  the  cotton.  The  defendant  answered  | 
that  the  time  for  such  delivery  would  expire 
that  day  at  sundown;  and  that  if  the  cotton 
were  not  called  for  and  paid  for  before  that 
time  the  trade  would  be  off.  It  was  then  too 
late  for  the  plaintiffs  to  reach  Rockmart  by 
any  train  that  afternoon,  and  the  defendant 
was  notified  that  the  plaintiffs  considered 
the  trade  still  binding  and  would  call  for  the 
cotton  the  next  day  and  their  ajrent  went  by 
the  next  morning's  train  with  the  m<Miey  to 
receive  and  pay  for  the  cotton.  On  arriving 
at  Rockmart  the  agent  found  tUat  the  de- 
fendant had  already  sold  the  cotton  and  was 
in  the  act  of  delivering  it  to  another  party, 
and  refused  to  carry  out  the  contract  with 
the  plaintiffs.  The  evidence  is  uncontradict- 
ed that  the  difference  in  the  contract  price 
and  the  market  price  was  $1,312.50,  for 
which  amount  the  suit  was  brought.  Ac- 
cording to  the  testimony  of  the  plaintiffs' 
agent,  he  asked  the  defendant  at  Rockmart 
if  he  (the  defendant)  was  offering  any  cotton 
that  day,  and  the  defendant  announced  that 
he  had  offered  150  bales  at  37%  cents  that 
day,  and  the  agent  asked  if  the  defendant 


would  allow  him  to  make  that  offer  if  the 
other  party  did  not  take  it 
The  agent  testified: 

After  a  while  "he  said  I  miglit  make  the  of- 
fer. I  went  over  to  the  hotel  and  offered  it 
to  my  house  at  37%  cents  and  they  took  it. 
I  went  back  and  told  him  they  would  take  it 
and  wrote  out  a  confirmation.  I  gave  it  to  him 
and  he  said  it  was  all  right." 

This  refers  to  the  confirmation  heretofore 
set  out  in  full  in  this  statement  The  de- 
fendant in  his  testimony  admitted  substan- 
tially the  facts  as  stated  above.  He  admit- 
ted the  sale  of  the  cotton,  the  confirmation  of 
the  sale  of  the  cotton,  and  all  that  took 
place  subsequently,  but  denied  that  there 
was  a  custom  to  give  ten  days  for  delivery 
by  the  seller  to  the  purchaser  of  the  cotton 
bought;  stating  that  he  did  not  know  of  any 
such  custom,  but  that  usually,  in  making 
sales  in  Rockmart,  time  was  specified  for  de- 
livery, unless  the  cotton  was  taken  up  at  the 
time  of  the  sale,  and  as  to  this  sale  it  was 
understood  by  the  plaintiffs'  agent  and  him- 
self that  the  150  bales  of  cotton  which  had 
been  sold  on  October  22  would  be  taken  up 
"any  time  during  the  week  or  any  time  dur- 
ing the  day  of  October  28,  Tuesday."  There 
was  no  mention  of  any  custom  or  reasonable 
time  to  take  up  the  cotton.  At  the  conclu- 
sion of  the  evidence,  on  motion  of  the  de- 
fendant, a  nonsuit  was  awarded. 

The  plaintiffs'  motion  for  a  new  trial, 
based  upon  the  usual  general  grounds,  was 
overruled,  and  they  excepted. 

E.  S.  Ault,  of  Cedartown,  and  Frank  A. 
Hooper  &  S<h),  of  Atlanta,  for  plaintiff  in 
error. 

Mundy  ft  Watkins,  of  Cedartown,  for  de- 
fendant in  error. 

HILL^  J.  (after  stating  the  facts  as  above). 
Cbunsel  for  the  plaintiffs  and  the  defendant 
differ  as  to  the  grounds  upon  which  the  non- 
suit was  based,  counsel  for  the  plaintiffs  in- 
sisting that  the  only  ground  upon  which  the 
motion  for  a  nonsuit  was  made  and  the  only 
ground  that  was  considered  by  the  court  was 
that  the  contract  sued  upon  was  unilateral, 
and  counsel  for  the  defendant  insisting  that 
it  was  also  insisted  by  the  defendant  that 
the  contract  was  not  in  writing  as  required 
by  the  statute  of  frauds  and  falls  within  sec- 
tion 3222  of  the  Civil  Code  1910,  which  is  a 
codification  of  that  statute. 

[1]  Whatever  may  be  the  fact  as  to  this, 
the  record  shows  that  the  statute  of  frauds 
was  not  properly  before  the  trial  court  It 
has  been  frequently  held  in  this  state  that 
the  statute  of  frauds  must  be  set  up  in  the 
trial  court  by  a  special  plea,  and  that  the 
defendant  waives  this  defense  if  it  is  not  ex- 
pressly pleaded.  Marks  v.  Talmadge,  8  Ga. 
App.  559,  69  S.  B.  1131,  and  cases  cited. 

[4]  Another   reason   why    the   statute   of 
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frauds  was  not  in  the  case  In  the  court  be- 
low and  is  not  In  it  here  is  that  the  defend- 
ant's plea  admits  the  making  of  the  contract, 
admits  the  confirmation  of  the  contract  by 
him  in  writing,  admits  the  consideration  of 
the  contract,  and  claims  a  breach  upon  the 
part  of  the  plaintiff  in  not  taking  up  or  re- 
ceiving the  cotton  and  paying  for  it  within 
the  period  alleged  by  the  defendant;  and 
this  would  be  sufficient  of  itself  to  take  the 
case  out  of  the  operation  of  the  statute  of 
frauds.  Oapitai  City  Brick  Co.  ▼.  Atlanta 
Ice  Co.,  G  Ga.  App.  443,  63  S.  E.  562,  and  de- 
cisions dted. 

[21  Still  another  reason  why  the  Judgment 
of  nonsuit  was  not  based  upon  the  statute  of 
frauds  is  the  fact,  shown  by  the  record,  that 
the  statute  of  frauds  was  comjdied  with  by 
the  defendant,  who  was  the  party  to  be 
charged.  The  statute  of  frauds  does  not  re- 
quire that  the  contract  shall  be  signed  by 
both  parties  to  the  contract  The  statute  of 
frauds  provides  that,  to  make  the  obligations 
there  mentioned  binding  on  the  promisor,  the 
promise  must  be  in  writing,  ''signed  by  the 
party  charged  therewith,  or  some  person  by 
him  lawfully  authorized."  Civil  Code,  § 
3222.  In  other  words,  it  is  not  necessary  tiiat 
both  parties  shall  sign  the  contract  to  bring 
it  within  the  statute,  but  only  that  the  party 
sought  to  be  boimd  by  it  shall  have  signed  V 
The  contract  might  be  created  by  a  rerbal 
agreement,  and,  if  subsequently  recognized  in 
writing  s^ed  by  the  party  to  be  ckiarged 
therewith,  showing  that  the  contract  created 
orally  was  in  fact  made,  the  statute  would 
be  complied  with,  provided,  of  course,  that  it 
be  shown  by  the  subsequent  writing  or  aeries 
of  writings  that  the  contract  was  made  and 
was  fully  intelligible  without  parol  evidence. 
Capital  City  Brick  Co.  v.  Atlanta  Ice  C(>.,  su- 
pra. The  evidence  In  this  case  shows  that  the 
defendant  admitted  the  creation  of  the  con- 
tract to  which  the  agent  of  the  plaintiffs 
testified,  and  that  almost  contemporaneously 
therewith  the  defendant,  the  party  to  be 
charged,  ccmfirmed  the  parol  contract  explicit- 
ly and  fully,  and  the  confirmation  showed  an 
agreement  coextensive  with  the  stipulations 
of  the  parol  contract 

[S]  Was  the  contract  unilateral?  nils  ex- 
pression, frequently  used  by  the  courts  and 
the  text-writers,  is  a  contradiction  in  terma 
A  contract  must  have  two  or  more  parties  in 
full  accord  as  to  all  of  its  terms^  and  must  be 
binding  upon  all  parties  thereto.  A  writing 
or  paper  alleged  to  be  a  contract,  binding 
only  upon  one  party  and  not  binding  the 
other,  is  not  a  contract  at  all.  It  is  simply 
"a  scrap  of  paper."  Parties  to  a  bontract 
may  not  be  bound  in  the  same  way  or  to  the 
same  extent,  but  each  party  to  the  contract 
must  be  bound  according  to  the  terms  of  the 
contract,  and,  of  course,  in  all  contracts  a 
consideration  is  a  necessary  condition  preced- 
ent to  the  legality  of  the  contract,  although 
a  promise  is  a  valid  consideration  for  a  prom- 


flse.  Leaving  out  of  the  question  therefore 
the  statute  of  frauds,  and  not  confusing  it 
with  the  subsequent  grounds  of  discussion,, 
does  the  evidence  show  a  valid  contract  in 
this  case,  or  does  the  evidence  merely  show 
an  offer  to  make  a  contract,  which  could  be- 
withdrawn  by  the  offerer  at  any  time  prior 
to  the  other  party  doing  some  act  which  will 
bind  him?  It  is  insisted  by  the  defendant 
that  there  was  no  binding  contract,  because- 
the  plaintiffs  were  not  bound;  that  he  en- 
tered into  the  obligation  to  s^l  the  cotton,, 
but  that  the  plaintiffs  made  no  obligation  to 
pay  for  it  or  to  take  it  when  it  was  offered,, 
and  therefore  the  contract  was  not  mutual. 

Here  there  was  no  promise  to  sell  cotton- 
and  no  promise  to  take  the  cotton  in  the 
future,  but  there  was  a  positive  pres^it  sale 
of  ISO  bales  of  cotton  by  the  defendant  to 
the  plaintiffs,  through  the  agent  of  the  plain- 
tiffs, at  a  definite  price  and  of  a  definite 
grade.  In  other  words,  it  was  a  cash  sale  of 
spot  cotton.  True,  there  was  no  delivery  of 
the  cotton,  but,  according  to  the  plaintiffs' 
evidence,  there  was  a  custom  existing  in  the 
tenfttory  that  a  delivery  made  vrithln  ten- 
days  was  a  full  compliance  with  that  feature 
of  the  contract  Immediately  after  this  parof 
contract  was  entered  into  it  was  confirmed 
in  writing  specifically  identifying  the  parol* 
contract  in  all  its  terms,  and  this  confirma- 
tion by  the  defendant  was  delivered  to  the 
plaintiffs  and  accepted  by  them.  Both  partles- 
to  the  contract  were  bound  by  its  terms;  one 
to  deliver  the  cotton  so  sold,  within  ten  days, 
to  the  purchasers  and  the  other  to  receive 
and  pay  for  the  cotton  when  delivered  or 
when  offered  within  ten  days.  Could  it  be- 
doubted  that  the  obligation  to  accept  an<t 
pay  for  it  according  to  the  terms  of  the  con- 
tract was  binding  upon  the  purchasers^  a» 
well  as  that  the  obligation  to  deliver  within, 
ten  days  was  binding  upon  the  seller? 

Without  extending  this  discussion,  we  think 
that  under  the  evidoice  in  this  case  the  con- 
tract upon  which  the  suit  is  predicated  was^ 
first  created  as  a  parol  contract  to  whid^ 
both  parties  assented ;  that  the  confirmation^ 
in  writing  subsequently  made  by  the  defend- 
ant and  accepted  by  the  plaintiffs  did  not  af- 
fect the  nature  of  the  contract,  but  simply 
furnished  evidence  of  its  previous  oral  crea- 
tion; and  that  the  contract  was  binding  up- 
on both  iMurties,  provided  the  jury  on  the 
trial  of  the  case  should  find  that  there  ex- 
isted a  gieneral  cu8t<»n  relating  to  the  sale  or 
cotton  in  that  territory  which  gave  ten  days- 
to  the  purchaser  to  receive  and  pay  for  the 
cotton,  and  that  if  the  plaintiffs  did  actually 
offer  to  receive  It  and  pay  for  it  within  tei»» 
days,  the  custom  existing,  it  was  a  duty,  aris- 
ing under  the  contract,  for  the  defendant  to- 
deliver  the  cotton   and  accept  the  money.. 
After  the  cotton  had  been  purchased  by  the- 
plaintiffs  throus^  their  agent,  and  bef<»e  the- 
expiration  of  the  ten  days,  if  it  had  been* 
offered  to  them  by  the  defendant  and  thear 
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bad  refused  to  accept  it  and  pay  for  it,  can 
it  be  doubted  that  they  would  have  been  re- 
sponsible to  the  plaintiff  for  any  damages  re- 
sulting from  such  breach  of  the  contract? 
Not  only  had  the  plaintiffs  and  the  defend- 
ant made  the  contract,  but  the  plaintiff  had 
asked  the  defendant  for  a  written  confirma- 
tion of  the  contract,  which  confirmation  was 
made  by  him  and  accepted  by  them ;  and  if 
after  these  things  were  done  they  had  re- 
fused to  receive  the  cotton  and  pay  for  it,  if 
tendered  within  ten  days  by  the  defendant, 
relying  upon  his  contract  with  them,  and  the 
price  of  cotton  had  gone  down  in  the  mean- 
time^ he  could  hare  recovered  for  their  breach 
of  the  contract 

The  case  should  have  been  submitted  to 
the  jury,  and  the  court  erred  in  granting  a 
nonsuit  and  refusing  to  grant  the  plaintiffs* 
motion  for  a  new  triaL 

Judgment  reversed. 

JENKINS,  P.  J^  and  STEPHENS,  J., 
concur. 

<aS  Ga.  App.  42e) 

CRAYTON  V.  STATE.  (No.  12014.) 

<  Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1921.) 

f8yUabu8  by  BMorial  Siaf.) 

1.  CrlmlBal  law  ^=s>il29(l)— Error  oa  exoep- 
tiont  poadento  lite  mast  be  assigned  on  ex- 
ooptlons,  and  not  on  Judgment  complained  of. 

Before  exceptions  pendente  lite  can  be  con- 
sidered by  the  appellate  court,  error  must  have 
been  assigned  in  the  main  bill  of  exceptions  on 
the  exceptions  pendente  lite,  and  not  merely 
on  the  judgment  complained  of  in  the  exceptions 
pendente  lite,  or  such  an  assignment  must  be 
made  by  the  permission  of  the  court  before 
the  argument  of  the  case  in  the  appellate  court 

2.  Master  and  servant  ^s»67— Offense  under 
Labor  Contraot  Aot  properly  deHned  by 
ofcargo. 

In  a  prosecution  for  violation  of  the  Labor 
Contract  Act  of  1908^  court  did  not  err  in 
charging  the  Jury  that  "the  intent  to  defraud 
must  have  existed  at  the  time  the  money  was 
advanced  before  the  defendant  would  be  guilty 
under  this  section;  before  you  would  be  au- 
thorized to  find  the  defendant  guilty,  you  would 
have  to  believe  that  the  money  charged  in  this 
accusation,  $8,  was  received  by  the  defendant  in 
this  case,  at  the  time  he  did  receive  It,  with 
the  intent  to  defraud  the  prosecutor. 


>t 


3.  Criminal  law  ^=s»762 (3)— Charge  held  not  to 
express  opinion  of  oourt 

In  a  prosecution  for  violation  of  the  Labor 
Contract  Act,  an  instmction  that,  before  the 
jury  would  be  authorized  to  find  the  defendant 
guilty,  they  would  have  to  believe  that  the 
money  charged  In  the  accusation,  "$3,  was  re- 
ceived by  the  defendant  in  this  case,  at  the 
time  he  did  receive  it,"  with  the  intent  to  de- 
fraud the  prosecutor,  was  not  erroneous,  in 
that  court  expressed  an  opinion  to  the  jury 
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as  to  what  had  been  proven  by  using  the 
phrase  "$3,  was  received  by  the  defendant  in 
this  case,  at  the  time  he  did  receive  it.** 

4.  IMastor  and  servant  «s>67~Evidenoo  Insntll- 
oient  to  show  violation  of  Labor  Contraot  Aot. 
In  a  prosecution  for  violation  of  the  Labor 
Contract  Act  of  1903,  the  burden  of  proving 
that  the  accused  did  not  have  good  cause  for 
his  failure  to  carry  out  his  contract  is  upon 
the  state,  and  this  burden  is  not  carried  by  the 
testimony  of  the  hirer  that  the  accused  had  no 
good  and  sufficient  reason  for  not  performing 
the  services  agreed  on,  or  for  not  returning, 
the  articles  of  value  advanced  by  the  hirer  on 
the  strength  of  the  contract,  such  testimony 
amounting  to  a  mere  opinion  or  condusion,  and 
is  worthless,  unless  supported  by  proof  of  snffl- 
dont  facts  to  give  it  probative  value. 

Error  from  CAty  Court  of  Sparta;  B«  H. 
Lewis,  Judge. 

Mack  Crayton  was  convicted  of  a  viola- 
tion of  the  Labor  Contract  Act,  and  brings 
error.    Reversed. 

The  defendant.  In  his  amended  motion  for 
a  new  trial,  contended  that  the  court  erred 
in  charing  ttie  Jury  as  follows: 

"The  intent  to  defraud  must  have  existed 
at  the  time  the  money  was  advanced  before 
the  defendant  would  be  guilty  under  this  sec- 
tion; before  you  would  be  authorized  to  find 
the  defendant  guilty,  you  would  have  to  believe 
that  the  money  charged  in  this  accusation,  $3, 
was  received  by  the  defendant  in  this  case,  at 
the  time  he  did  receive  it,  with  the  intent  to 
defraud  the  prosecutor." 

He  also  contended  that  the  court  erred  in 
giving  said  charge,  for  the  reason  that,  in  so 
doing,  the  court  expressed  an  opinion  to  the 
Jury  as  to  what  had  been  proven,  by  using  in 
said  excerpt  of  the  charge  the  phrase,  "$3, 
was  received  by  the  defendant  in  this  case, 
at  the  time  he  did  receive  it" — Statement  by 
editor. 

Q.  L.  Dickens,  of  Sparta,  for  plaintiff  in 
error. 
R.  L.  Merritt,  of  Sparta,  for  the  State. 

BROYLES,  0.  J.  [1]  L  Before  exceptions 
pendente  lite  can  be  considered  by  this  court, 
error  must  have  been  assigned  in  the  main 
bill  of  exceptions  upon  the  exceptions  pen- 
dente lite,  and  not  merely  upon  the  Judgment 
complained  of  in  the  exceptions  pendente  lite, 
or  such  an  assignment  must  be  made,  by  the 
permission  of  this  court,  before  the  argu- 
ment of  the  case  here.  Ponder  v.  State,  25 
Oa.  App.  768,  105  S.  E.  318,  and  authorities 
cited.  Under  this  ruling  the  bill  of  excep- 
tions in  the  instant  case  contained  no  proper 
assignment  of  error  upon  the  exceptions  pen- 
dente lite,  and  they  therefore  cannot  be  con- 
sidered. 

[2,  t]  2.  The  amendment  to  the  motion  for 
a  new  trial  is  without  merit 


^s»For  otiier  caMs  see  same  topic  and  KEY-NUMBER  In  aU  Key-Numbered  Dlaests  and  Indezat 
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[4]  8.  In  a  prosecxiti(m  for  vlolatloii  of  the 
"Labor  Contract  Act"  of  1903  (Penal  Code 
1010,  §  715),  the  burden  of  proving  that  the 
accused  did  not  hare  good  cause  for  his  fail- 
ure to  carry  out  his  contract  is  upon  the 
state;  and  this  burden  is  not  carried  by  the 
testimony  of  the  hirer  that  the  accused  had 
no  good  and  sufficient  reason  for  not  pertorm- 
ing  the  services  agreed  upon,  or  for  not  re- 
turning the  articles  of  value  advanced  by  the 
hirer  upon  the  strength  of  the  contract 
Such  testimony  amounts  to  a  mere  opinion  or 
condusion  of  the  witness*  and  is  worthless, 
unless  supported  by  proof  of  sufficient  facts 
to  give  it  probative  value.  Ashley  v.  State, 
22  6a.  App.  620,  97  S.  E.  82.  Under  this  rul« 
ing,  and  the  facts  of  the  instant  case,  the 
verdict  was  not  authorized  by  the  evidence, 
and  the  court  erred  In  overruling  the  motion 
for  a  new  trial. 

Judgment  reversed. 

* 

LUKE  and  BLOODWORTH,  JJ.»  concur. 


(26  Ga.  App.  5S7) 

McCRAY  V.  BLEDSOE  &  HOLMES. 
(No.  11921.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1921.) 

fflyUabut  (y  Editoridl  8taf.) 

1.  Sales  ^=:»467  — >  When  condftionar  eontraot 
duly  attested  and  recorded,  title  doee  not 
pass  until  payment. 

Where  personal  property  is  delivered  to  the 
buyer  under  a  written  contract  of  conditional 
sale,  which  is  duly  attested  and.  recorded  as  re- 
quired by  Cnv.  Code  1910,  §§  8318,  3319,  the 
legal  title  does  not  vest  in  tiie  purchaser  until 
payment  of  the  purchase  price. 

2.  Sales  ^=>473  (2)— Property  sold  conditionally 
held  subject  to  attachment  In  action  for  price, 
notwithstanding  sale  to  third  person. 

Where  one  to  whom  property  was  sold  un- 
der a  contract  of  conditional  sale,  duly  attest- 
ed and  recorded,  sold  the  property  to  claim- 
ant and  absconded,  without  paying  the  pricey 
the  property  was  subject  to  attachment  in  an 
action  for  the  purchase  money,  notwithstanding 
the  sale  to  claimant. 

Error  from  C^ty  CV>urt  of  Garrollton; 
James  Beall,  Judge. 

Proceeding  on  a  claim  by  Harvey  McCray 
to  property  attached  by  Bledsoe  &  Holmes. 
Judgment  for  plaintiff  in  attachment,  and  the 
claimant  appeals.    Affirmed. 

Taylor  Smith,  of  Bremoi,  and  Boykin  ft 
Boykin,  of  Garrollton,  for  plaintiff  in  error. 

Smith  &  Smith,  of  Garrollton,  for  defend- 
ant in  error. 

BLOODWOBTH,  J.  [1, 2]  Where  personal 
property  was  delivered  to  the  buyer  under  a 
contract  of  conditional  sale,  which  is  in  writ- 


ing and  duly  attested  and  recorded  as  re^ 
quired  by  law  (Giv.  Gode  1910,  §§  3318,  3319), 
the  legal  title  will  not  vest  in  the  purchaser 
until  the  purchase  price  has  been  paid  (At- 
kinson V.  Brunswlck-Balke-Gollender  Go.,  144 
Ga.  694,  87  S.  E.  891),  and  where  such  pur- 
chaser sold  the  property,  and  absconded  with- 
out paying  any  portion  of  the  purchase  price, 
and  an  attachment  for  the  purchase  money 
was  issued  and  levied,  and  a  claim  was  filed 
by  one  to  whom  the  first  purchaser  has  sold 
the  property,  and  on  the  trial  of  the  claim 
case  these  facts  appeared  without  contradic- 
tion, the  court  did  not  err  either  in  overrul- 
ing the  motion  "to  direct  a  verdict  In  favor 
of  the  claimant  and  dismiss  the  levy  of  the 
attachment,"  or  in  thereafter  directing  the 
Jury  to  return  a  verdict  in  favor  of  the  plain- 
tiff, finding  the  property  subject.  The  plain- 
tiff in  error  cites  and  relies  on  the  decision  in 
the  case  of  McNabb  v.  Brice,  120  Ga.  747,  48 
S.  E.  199.  In  that  case,  as  shown  by  the  rec- 
ord in  the  office  of  the  clerk  of  the  Supreme 
Gourt,  the  note  given  for  the  purchase  money 
of  the  property,  and  in  which  it  was  sought 
to  retain  the  title  thereto,  was  never  re- 
corded. 
Judgment  aflirmed. 

BROYLBS,  G.  J^  and  LUKE,  J.,  concur. 


(26  Ga.  App.  631) 

CHANCE  V.  STATE.     (No.  12142.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

April  13.  1921.) 

(Byllahus  ly  Bditorial  Staff.) 

Criminal  law  <&=»959  —  Denial  of  continuance 
and  dismissal  of  motion  for  new  trial  because 
defendant  not  ready  held  not  error. 
Where  defendant  was  not  ready  for  a  hear- 
ing on  bia  extraordinary  motion  for  a  new  trial 
at  the  time  it  was  set  for  bearing,  the  refusal 
of  a  continuance  and  diamiBsal  of  the  motion 
helS  not  error. 

Error  from  Gity  Gourt  of  Garrollton ;  Leon 
Hood,  Judge. 

Marvin  Chance  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

Smith  ft  MiUlcan,  of  Garrollton,  for  plain- 
tiff in  error. 

Willis  Smith,  Sol.,  of  OarroUton,  for  the 
State. 

BLOODWORTH,  J.  The  plaintiff  In  error 
filed  an  extraordinary  motion  for  a  new 
trial,  alleging,  in  part,  that  on  June  14,  1920, 
he  was  tried  and  convicted  of  a  misdemean- 
or; that  during  the  same  term  of  the  court 
he  filed  a  motion  for  a  new  trial  on  the  gen- 
eral grounds;  that  on  November  5  his  motion 
for  a  new  trial  was  dismissed;  that  "the  rea- 
son that  he  did  not  prepare  and  file  a  brief 
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of  eridence  In  said  case  prior  to  the  time 
It  was  dismissed  was  tliat  the  staters  conn- 
sel  had  a  part  of  the  evidence  which  was 
adduced  on  the  trial  of  the  case,  and  would 
not  produce  the  same,  and  movant  was  un- 
able to  prepare  and  file  a  brief  of  evidence 
without  the  documentary  evidence  intro- 
duced in  said  case,  whldi  was  held  in  pos- 
session of  counsel  for  the  state";  that  he 
did  not  have  any  notice  of  the  date  fixed  for 
the  hearing  by  the  court  when  the  original 
motion  was  dismissed;  and  that  the  alleged 
errors  complained  of  in  the  original  motion 
have  never  been  determined  by  the  court. 
In  the  extraordinary  motion  it  was  prayed 
"that  state's  counsel  be  required  to  turn  over 
to  movant,  for  the  purpose  of  preparing  and 
filing  said  brief,  the  documentary  evidence 
adduced  on  the  trial  of  said  cause."  This 
extraordinary  motion  for  a  new  trial  was 
set  for  a  hearing  at  9  o'clock  a.  m.  on 
January  8,  1921.  At  that  time  the  defend- 
ant's coimsel  moved  for  a  continuance,  on  the 
ground  that  he  was  not  ready  for  the  hear- 
ing, and  the  court  refused  the  continuance, 
and  on  the  same  day  passed  the  following 
order: 

'The  within  and  foregoing  motion  coming  on 
for  a  hearing,  and,  no  brief  of  evidence  having 
been  filed  and  approved,  the  within  motion  is 
hereby  dismissed." 

Held,  that  the  court  did  not  err  in  over^ 
ruling  the  motion  for  a  ecmtinuance  or  in 
dismissing  the  extraordinary  motion  for  a 
new  triaL 

Judgment  aflSrmed. 

BROTLES,  C.  J.,  and  LUKS,  J.,  concur. 


<2a  Ga.  App.  7(H) 

MINES,  Dlreotor  General,  v.  VANN. 
(No.  11819.) 

<Ooart  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1921.) 

(ByUaUu  ^  the  Court.) 

I.  Carriers   ^s»205— >Exoii8e8   for   aoadeHvery 
or  delivery  In  damaged  oondltlon  specifled, 

"When  a  carrier  fails  to  deliver  the  goods 
intrusted  to  his  care,  or  delivers  them  in  a 
damaged  condition,  no  excuse  avails  him,  un- 
less it  was  occasioned  by  the  act  of  God,  the 
public  enemy,  an  inherent  vice  or  natural  de- 
terioration of  tiie  object  carried,  or,  in  case  of 
live  stock,  the  viciousness  of  the  animals,  or 
that  he  is  excused  by  special  contract  made 
with  the  shipper,  by  statute^  or  by  negligence 
of  the  shipper."  Louisville  &  Nashville  B.  Co. 
V.  Warfield  &  Lee,  129  Ga.  478(2),  477,  69  S. 
E.  234;  Ga.  R.  Co.  v.  Spears,  66  Ga.  486(1), 
489,  42  Am.  Rep.  81;  Cooper  v.  Raleigh  & 
Gaston  R.  Co.,  110  Ga.  669(2,  3)  661,  36  & 
H  240;  av.  Code  1010,  ff  271%  2718. 


2.  Appeal  and  error  «=»  1 005(2)— Carriers 
228(5)— Approved  verdict  not  set  aside  when 
contrary  verrilot  not  demanded;  evidenoe  held 
not  to  demand  finding  that  oow  died  from  In- 
juries Inflloted  by  another  cow. 

The  trial  judge,  in  the  exercise  of  his  dis- 
cretion, approved  the  finding  of  the  jury;  and, 
since  the  evidence  does  not  absolutely  demand 
a  finding  for  the  defendant,  this  court  is  un- 
authorized to  set  the  verdict  aside. 

Error  from  City  Court  of  Thomasville; 
W.  H.  Hammond,  Judge. 

Action  by  H.  H.  Vann  against  W.  D.  Hines, 
Director  General.  Judgment  for  plaintiff, 
and  defendant  brings  error.   Afi^med. 

Bennet  ft  Branch,  of  Quitman,  and  Merrill 
&  Moore,  of  Thomasville,  for  plaintiff  in  er- 
ror. 

B.  B.  Earle,  of  Thomasville,  for  defendant 
in  error. 

JENKINS.  P.  J.  [1.  f ]  This  is  a  suit  for 
the  value  of  a  cow,  which  died  while  in  the 
hands  of  the  defendant  carrier.  In  support 
of  its  special  plea,  the  carrier  sought  to 
overcome  the  presumption  of  liability  against 
it  by  showing,  from  circumstantial  evidence, 
that  the  cow  must  have  died  on  account  of 
injuries  Inflicted  by  another  animal  belong- 
ing to  the  plaintiff  and  shipped  in  the  same 
car.  In  our  opinion  the  evidence  thus  ad- 
duced, while  strong,  did  not  absolutely  de- 
mand such  a  conclusion.  Although  the  con- 
ductor of  the  train  testified  that  '"some  of 
the  animals  in  the  car  were  fighting,"  he  "did 
not  notice  which  one  was  the  aggressor  or  the 
victim.**  There  was  evidence  that  the  cow 
''had  an  ugly  gash  in  the  back  of  her  flank, 
of  the  sort  that  could  have  been  made  by  an- 
other animal's  horn."  One  witness  also  tes- 
tifled  that  the  cow  died,  "he  is  satisfied,  from 
the  injury  in  her  flank" ;  but  this  witness 
was  not  an  expert,  and  testified  only  by  way 
of  opinion,  after  refreshing  his  recollection 
from  records  made  at  the  time  of  the  oc- 
currence, about  a  year  previous;  and  nei- 
ther this  witness  nor  any  other  witness  gives 
any  sort  of  evidence  as  to  the  depth,  nature, 
or  character  of  this  wound.  Besides,  there 
was  evidence  from  defendant's  witnesses 
that  the  knees  of  the  cow,  "both  front  and 
back,"  were  "skinned  'and  bruised,  and  one 
of  her  hips  skinned,"  which  tended  to  dis- 
prove the  carrier's  evidence  to  the.effect  that 
there  were  no  unusual  jerks  or  jars  or  any- 
thing in  the  handling  of  the  train  which 
could  have  caused  the  injury,  and  to  support 
the  theory  of  the  plaintiff  that  negligence  in 
this  respect  contributed  to  the  death  of 
the  animaL  Furthermore,  while  the  defend- 
ant sought  to  remove  the  presumption  against 
it  by  showing  the  absence  of  unusual  and 
unnecessary  jolts  and  jars  In  the  handling 
of  its  car,  no  evidence  was  adduced  for  the 
purpose  of  showing  diligence  in  loading  and 
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unloading  the  animal,  in  famishing  a  proper 
car  and  equipment,  and  in  the  attention  given 
It  while  in  the  hands  of  the  defendant  car^ 
rier. 
Judgment  affirmed. 

STEPHBNS  and  HILL^  JJ^  concur. 


(2)  Ga.  Aj)p.  700) 

ROSE   4    DASHER   v.   TAYLOR,   LOWEN- 
STEIN  &  CO.    (No.  M808.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1021.) 

fSyUabus  hf  the  Court.) 

1.  Pleading  ^=s>23i— PhOatlff  entitled  to  amend 
by  addina  new  oount  on  same  oause  of  ao- 
tlon. 

If  the  original  petition  contain  enough  to 
amend  by,  a  plaindif  may,  at  any  stage  of  the 
cause,  as  mattar  of  right,  amend  his  petition 
by  adding  another  and  separate  count  based  up- 
on the  same  cause  of  action.  Oivil  Oode  1910, 
H  6681-6688;  Maxwell  y.  Hatrison,  8  Gku  «1 
(2),  62  Am.  Dec  386;  Gainesville  Ry.  Co.  ▼. 
Austin,  122  Ga.  823,  824(8),  60  S.  B.  083; 
Cooper  V.  Portner  Brewing  C!o.,  112  Qa.  894 
(3),  900,  88  S.  B.  91;  Southern  Ry.  Co.  v. 
Chambers,  126  Ga.  401(6),  66  S.  B.  87,  7 
L.  R  A.  (N.  8.)  926;  National  Surety  Co.  v. 
Farmers'  Bank,  146  Ga.  461(1),  89  S.  B. 
681;  81  Cyc  409;  6  Stand.  Bnc.  Procedure^ 
710. 

2.  Pleading  ^ss>225(2)  —  Disallowaaoe  of 
amandmsnt  sattino  up  new  oount  oonforming 
to  court's  oonstruotion  of  oontraot  In  decid- 
ing demnrrer  hel4  error. 

Where,  in  order  to  prevent  a  dismissal  of 
the  plaintiffs'  petition,  under  an  order  of  the 
court  sustaining  a  demurrer,  setting  up  a  dif- 
ferent construction  of  the  contract  sued  on, 
the  plaintiffs  tendered  an  amendment,  as  per- 
mitted by  the  order  of  the  court  and  conform- 
ing to  the  court's  construction  of  the  contract, 
but  made  in  the  form  of  a  second  and  inde- 
pendent count,  it  was  error  to  disallow  such  an 
amendment  and  dismiss  the  petition,  where  the 
construction  of  the  contract  as  thus  sued  on 
was  the  proper  and  correct  one.  In  such  a 
case  it  is  unnecessary  to  determine  whether  or 
not,  after  offering  such  an  amendment,  as  in 
compliance  with  tiie  court's  order  on  the  de- 
murrer, the  plaintiffs  might  not  only  complain 
that  the  court  erred  in  dismissing  the  petition 
as  amended  by  the  second  count,  but  also  that 
the  petition  was  good  on  the  original  count. 
See  Glover  v.  Savannah  Ry.  Co.,  107  Ga.  34(3), 
32  S.  E.  876;  Farrer  v.  Edwards,  144  Ga. 
553(1),  87  S.  E.  777;  McConnell  v.  Frank  B. 
Blocit  Co.,  26  Ga.  App.  — ,  106  S.  E.  617; 
Gainesville  Ry.  Co.  v.  Austin,  127  Ga.  120(1), 
56  S.  B.  264;  Hay  v.  Ck>llins,  118  Ga.  243(2), 
44  S.  B.  1002;  Southern  Ry.  Co.  v.  Chambers, 
126  Ga.  404(6),  66  S.  E.  37,  7  L.  R.  A.  (N. 
S.)  926;  National  Surety  Co.  v.  Farmers' 
Banic,  146  Ga.  461,  467,  89  S.  B.  681. 


3.  Sales  ^s»76— Contraot  eomtnied  as  to  prioa 
in  ease  of  delay  in  furnishlno  oars. 

The'  court  did  not  err  in  its  construction 
of  the  contract,  but  erred  in  refusing  to  al- 
low the  proffered  amendment  by  which  the 
plaintiffs  sought  to  add  to  the  petition  a  count 
in  accordance  with  such  construction,  and  in 
dismissing  the  petition. 

Error  from  City  Court  of  Savannah ;  Da  via 
Freeman,  Judge. 

Action  by  Rose  ft  Dasher  against  Taylor, 
Lowenstein  ft  Co.  Judgment  dismissing  the 
petition,  and  plainttfTa  brihg  error.  Re- 
versed. 

Plaintiffs  filed  a  declaration  in  attach- 
ment to  recover  the  purchase  price  of  a  tank 
car  of  turpentine  shipped  to  the  defendants 
under  a  written  contract  The  amount  claim- 
ed was  '*eight  cents  per  gallon  in  bulk  be- 
low the  official  dosing,  Savannah,  (Georgia, 
market  ^  ^  ^  on  date  of  bill  of  lading,** 
June  6,  1919,  when  the  ''full  tank"  car  was 
'loaded"  and  delivered  to  the  carrier  at  Baor 
nockburn,  Ga.,  for  shipment  to  the  defend- 
ants at  Savannah.  The  clauses  of  the  con- 
tract upon  whidi  plaintiffs  rely  are  aa  fol^ 
lows: 

"Ploos  of  DeKvery.— l%e  turpentine  to  be  de» 
livered  into  tank  cars  of  the  buyer  *  *  ^  by 
the  seUer,  all  f .  o.  b.  Bannod^bum,  Ga.,  free 
of  expenses  to  the  buyer." 

"Prios.— For  turpentine  to  be  eight  eoits  per 
gallon  in  bulk,  below  the  official  dosing  Savan- 
nah, Ga.,  market  *  *  *  on  date  of  bill  of 
lading  when  full  tank  cars  are  loaded." 

"TeniM.— ^e  buyer  is  to  remit  for  proceeds 
of  all  shipments  promptly  after  receipt  of  sign- 
ed bins  of  lading  and  detailed  weights.** 

Defendants  demurred  to  the  declaration  as 
originally  filed  and  as  amended,  upon  the 
ground  that  the  written  contract,  which  waa 
attadied  to  the  declaration,  did  not  warrant 
a  recovery  of  the  amonnt  sued  for,  viz.  the 
market  price  of  the  turpentine  based  upon 
the  Savannah  market  as  of  the  date  of  the 
bill  of  lading  issued  when  the  car  was  load- 
ed by  plaintiffs,  on  June  6,  1919;  but  they 
claimed  a  lesser  liability  under  other  claus- 
es of  the  contract,  viz.  the  market  price  based 
on  the  Savannah  market  10  days  after  the 
day  they  received  written  instructions  from 
plaintiffs  to  furnish  the  tank  car  in  ques- 
tion, which  was  the  price  on  May  ^,  1919. 
The  clauses  upon  which  defendants  rely  are 
as  follows: 

^ank  <3ars:  Bmpty  tank  cars  are  to  be 
furnished  by  buyer  within  a  reasonable  time 
after  written  instructions  are  given  that  same 
are  needed  and  can  be  loaded  promptly.  The 
ten  days  is  to  be  considered  a  reasonable  time, 
and  if  tank  cars  are  not  furnished  within  ten 
days,  the  price  of  said  turpentine  is  to  be 
based  on  the  price  of  the  tenth  day  after  re- 
ceipt of  Bvi6h  written  notice  by  the  buyer.** 
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Tbe  court  consUned  the  contract  In  ac- 
•cordance  with  defendants*  construction,  and 
sustained  their  demurrers*  but  with  leave 
given  the  plaintiffs  to  amend  the  petition  ac- 
cordingly. The  plaintiffs,  within  the  pre- 
scribed time,  tendered  an  amendment  in  the 
form  of  a  second  and  Independent  count, 
conforming  to  the  court's  construction  of  the 
•contract  The  court  disallowed  the  amend- 
ment and  dismissed  the  petition. 

Oliver  &  Oliver,  of  Savannah*  and  Dan 
R.  Brice,  of  Yaldosta,  for  plaintiffs  in  ei^ 
*or. 

Lawrence  ft  Abrahams,  of  Savannah,  for 
defendants  In  error. 

JENKINS,  P.  J.  (after  stating  the  fticts 
as  above).  [1-3]  The  language  of  the  con- 
tract fixing  the  price  of  turpentine  accord- 
ing to  its  quoted  value  on  the  tenth  day  aft- 
«r  notice  to  furnish  tank  cars  had  been  glv- 
-en  must,  in  our  opinion,  not  only  be  taken 
as  the  measure  of  damages  for  any  negli- 
gent failure  to  promptly  furnish  the  cars, 
but  must  also  be  taken  and  construed  as  an 
-agreement  fixing  the  price  of  the  turpentine 
in  accordance  with  the  conditions  and  emer- 
gencies causing  delays  for  which  defendants 
might  not  be  in  any  way  responsible.  While 
in  some  cases  the  market  price  based  upon 
such  10-day  period  might  be  favorable  to 
the  defendants,  it  is  Just  as  likely  that  such 
an  agreement  would  operate  in  favor  of  the 
plaintiffs.  It  is  not  alleged  that  the  delay 
in  furnishing  the  car  was  occasioned  by  any 
fraud,  or  even  by  negligence,  of  the  defend- 
ants, and  it  may  have  resulted  from  the 
act  of  some  third  party.  So  ftir  as  the  rec- 
ord discloses,  the  situation  arising  from  the 
delayed  arrival  of  the  car  was  simply  such 
as  was  naturally  to  be  anticipated,  and  as 
appears  to  have  been  in  the  minds  of  the  par- 
ties when  the  agreement  was  entered  upon. 

Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


<28  Ga.  App.  631) 

HUTCHINS  V.  STATE.     (No.  12140.) 

<Gonrt  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1921.) 

(SflMma  hy  Bditorial  Btaf.) 

Criminal   law  ^s»935(l)— Nfew  trial   properly 
denied  when  evidence  saffloient. 
Where  there  was  abundant  evidence  of  de- 
fendant's guilt,  the  overruling  of  a  piotion  for 
new  trial  was  not  error. 

Emn*  from  Superior  Court,  Bibb  <3ounty; 
H.  A.  Mathews,  Judge. 

Homer  Hutchlns  was  convicted  of  an  of- 
fense, and  he  brings  error.    Aflftrmed. 


John  R.  Gooper  and  W.  O.  Oooptr,  Jr.* 

both  of  Macon,  for  plaintiff  in  error. 

C^as.  H.  Qarrett,  SoL  Gen«,  of  Macon, 
for  the  State. 

LUEB,  J.  This  case  is  here  for  review 
upon  the  sole  assignment  of  error  that  the 
evidence  does  not  authorize  the  verdict. 
The  evidence  Is  abundant  to  show  the  guilt 
of  the  defendant  of  the  crime  with  which  he 
was  charged.  It  was. not  error  to  overrule 
the  motion  for  a  new  trial. 

Judgment   affirmed. 

BROYLES,  a  Jn  and  BLOODWORTH,  J., 

concur. 

(26  Qa.  App.  648) 
CULBERSON  V.  STATE.   (No.  12199.) 

(Ck>art  of  Appeals  of  Georgia,  Division  No.  1. 

April  IS,  1921.) 

fSyUahua  Jnf  Editorial  Siaf.) 

i.  Criminal  law  ^s> 1 064(6) —  Motion  for  new 
trial,  complaining  of  oonrfs  examination  of 
witness,  held  too  vague. 
A  motion  for  a  new  trial,  complaining  that 
after  a  witness  for  defendant  had  been  examin- 
ed and  cross-examined  and  excused  the  jadge 
'^asked  several  questions  of  the  said  witness, 
being  an  unusual  practice,"  was  too  vague  and 
indefinite  to  raise  anything  for  consideration 
in  the  Court  of  Appeals. 

2.  Criminal  law  «s»935(2)— New  trial  Improp- 
eriy  denied  when  evldenoe  Insnfflolent. 

When  there  was  no  evidence  to  authorise 
defendant's  conviction,  the  overruling  of  a  mo- 
tion for  a  new  trial  was  error. 

Bnnor  from  City  Court  of  Hall  County;  W. 
B.  Sloan,  Judge. 

J.  H.  Culberson  was  convicted  of  an 
offense,  and  he  brings  error.    Reversed. 

J.  B.  G.  Logan,  of  Homer,  for  plaintifT  in 
error. 

EL  D.  Kenyon,  Sol.,  of  Gainesville,  for  the 
State. 

BROYIiES,  C  J.  [1]  1.  The  amendment 
to  the  motion  for  a  new  trial  is  as  follows: 

"Because  upon  the  trial  of  said  case  the  court 
erred  in  the  following  point  and  particular: 
What  happened  is  as  follows:  After  the  wit- 
ness for  the  defendant  had  been  examined  and 
cross-examined  by  the  solicitor  of  said  court, 
the  solicitor  having  excused  the  witnesses,  the 
judge  then,  at  the  conclusion  of  the  evidence 
of  each  of  the  said  witnesses  for  the  defendant, 
aslced  several  questions  of  the  said  witness, 
being  an  unusual  practice  of  said  court.' 


•* 


This  ground  is  too  vague  and  indefinite  to 
raise  any  question  for  the  consideration  of 
this  court. 

[2]  2.  As  disclosed  by  the  record,  there 
was  no  evidence  to  authorise  the  defendant's 
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ocmvictloii,  and  the  court  erred  in  overruling 
the  xnotioQ  for  a  new  trial. 
Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  App.  42i) 

JACKSON  V.  STATE.     (No.  12013.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8»  1921.) 

(Byllahu*  hy  Editorial  8taf.) 

1.  Criaiinal  law  «s>768(l)— Charse  «»  to  effect 
of  plea  of  Dot  guilty  od  two  oouats  of  In- 
dictment held  not  misleading. 

In  a  prosecution  for  forgery  under  an  in- 
dictment in  two  counts  charge  that  defendant's 
plea  of  not  guilty  has  the  effect  of  defendant 
saying,  **He  is  not  guilty  under  either  count, 
and  that  makes  the  issue  for  you  to  determine 
whether  he  is  guilty  under  the  first  count,  or 
whether  he  is  guilty  under  the  second  count, 
or  whether  he  may  be  guilty  under  one  count 
and  not  guilty  under  the  other  count,"  held  not 
misleading  as  instructing  jury  to  find  him  guilty 
under  one  count  or  the  other. 

2.  Forgery  ^  ^=>48— Charge  that  conviotlon 
might  be  had  under  count  setting  out  unin- 
dorsed cheok,  though  evidence  showed  an  in- 
dorsed cheol(  held  not  error. 

In  a  prosecution  for  forgery  under  an  in- 
dictment in  two  counts,  the  first  setting  out 
an  indorsed  check  and  the  second  an  unindorsed 
check,  charge  that  conviction  might  be  had  on 
second  count,  if  check  in  evidence  correspond- 
ed in  all  particulars  with  th&t  set  out  in  the 
second  count,  except  that  check  was  indorsed, 
held  not  error. 

3.  Criminal  law  ^s>l  178— Grounds  of  motion 
for  new  trial,  not  argued,  not  considered. 

In  a  prosecution  for  forgery,  grounds  of 
the  motion  for  a  new  trial,  not  argued,  will 
not  be  considered  on  writ  of  error. 

Error  from  Superior  Ck>urt,  Barrow  Coun- 
ty ;  Andrew  J.  Cobb,  Judge. 

Roy  Jackson  was  convicted  of  forgery,  with 
recommendation  that  he  be  punished  as  for  a 
misdemeanor,  and  he  brings  error.    Affirmed. 

The  amended  motion  for  new  trial,  as  to 
grounds  considered  by  the  court,  was  as  fol- 
lows: 

(4)  Because  the  court  erred  in  charging  the 
jury  as  follows: 

**To  this  indictment  Roy  Jackson  enters  his 
plea  of  not  guilty.  He,  at  this  time,  is  alone  on 
trial.  The  effect  of  that  plea  is  that  he  says 
that  he  is  not  guilty  under  either  count,  and 
that  makes  the  issue  for  you  to  determine, 
whether  he  is  guilty  under  the  first  count,  or 
whether  he  is  guilty  under  the  second  count, 
or  whether  he  may  be  guilty  under  one  count 
and  not  guilty  under  the  other  count.  His 
general  i^ea  of  not  guilty  makes  the  issue  with 
the  state,  which  he  says  is  not  guilty  at  all  un- 
der either  count." 


This  charge  was  error  for  the  foBowing  rea- 
sons: 

(a)  Its  wording  was  so  confused  and  am- 
biguous that  the  said  charge  did  not  clearly 
present  to  the  jury  the  issues  to  be  tried  in 
said  case,  nor  give  to  them  any  proper  in- 
structions as  to  what  issue  they  were  to  de- 
termine in  this  case. 

(b)  The  Isnguage  of  said  charge  was  such 
that  in  effect  it  instructed  the  jury  that  the 
defendant  was  guilty  of  at  least  one  of  the 
offenses  charged  in  the  indictment,  and  the 
only  question  submitted  to  the  jury  by  said 
charge  was  whether  the  defendant  should  be 
found  guilty  of  either  one  or  more  of  the  of- 
fenses charged  in  the  indictment;  said  charge 
absolutely  excluding  from  the  jury  the  ques- 
tion of  the  defendant's  innocence  of  all  of  the 
offenses  charged  in  the  presentment.  In  oth- 
er words,  the  effect  of  the  said  charge  was  to 
direct  a  verdict  of  "guilty,"  and  leaving  the 
only  issue  to  be  determined  by  the  jury  wheth- 
er he  was  guilty  of  only  one  or  more  of  the 
offenses  charged  in  the  indictment. 

(c)  The  said  charge  was  error,  for  the  rea- 
son that  it  instructed  the  jury  '*that  the  de- 
fendant said  his  plea  of  not  guilty  made  the 
issue  with  the  state  that  he  was  not  guilty  at 
all  under  either  count  in  the  indictment,  but  did 
not  instruct  the  jury  that  this  was  really  the 
issue  made  by  said  plea;  in  other  words,  the 
said  charge  instructed  the  jury  that  the  de- 
fendant hhnself  said  that  such  was  the  effect 
of  his  plea  of  not  guilty,  but  did  not  even  in- 
timate that  the  court  instructed  the  jury  that 
this  claim  of  the  defendant  was  a  correct  or 
proper  claim.  Nowhere  in  his  charge  did  the 
court  correct  the  errors  above  alleged,  by  prop- 
er instructions  to  the  jury." 

(7)  Because  the  court  erred  in  charging  the 
jury  as  follows: 

"Now,  gentlemen  of  the  jury,  you  will  find  in 
the  first  count  of  the  indictment  that  the  check 
described  therein  is  a  check  which  is  alleged  in 
the  indictment  to  have  been  indorsed,  and  you 
will  determine  whether  the  check  which  has 
been  indorsed,  in  evidence  before  you,  corre- 
sponds in  all  material  particulars  to  the  chedc 
which  is  described  in  the  count.  You  wiU  find 
that  the  check  which  is  described  in  the  sec- 
ond count  is  not  described  as  having  been  in- 
dorsed, and  if  you  find  that  the  check,  which 
was  indorsed,  in  evidence  before  you,  corre- 
sponds with  the  check  which  is  described  in  the 
second  count  in  aU  particulars,  except  that  the 
check  as  described  in  the  second  count  does  not 
refer  to  the  indorsement,  I  charge  yoa  there 
still  may  be  a  conviction  under  the  second 
count,  if  the  check  in  evidence  before  yon  cor- 
responds in  all  other  particulars  with  the  check 
described;  that  the  indorsement  of  the  check 
would  not  be  a  material  matter  under  the  al- 
legations in  the  second  count" 

The  above  set  forth  charge  was  error,  for 
the  reason  that  the  indorsement  on  the  check 
was  a  material  matter  under  the  allegations  in 
the  second  count  in  the  indictment,  and  the 
fact  that  the  indictment  in  its  second  count 
described  an  unindorsed  check,  and  the  check 
offered  in  the  evidence  was  an  indorsed  check, 
constituted  a  material  and  fatal  variance  be- 
tween the  allegations  of  the  second  count  of 
said  indictment  and  the  said  check  introduced 
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tm  •vfdenee  to  tniiport  said  count  of  said  in- 
dictmont. 

— Statement  by  editor. 

Lewis  0.  Russell  and  Jos.  D.  Quillian,  both 
of  Winder,  tor  plaintiff  in  error. 

W.  O.  Dean,  SoL  Geo^  at  Monroe^  for  tbe 
State. 

BLOODWORTH,  X  [1-81  The  court  did 
not  err  in  charging  the  Jnr/  as  complained  of 
in  grounds  4  and  7  of  the  amendment  to  the 
motion  for  a  new  triaL  The  other  grounds 
of  the  motion  are  not  argued.  There  is  evi- 
dence to  support  the  yerdict,  and  the  Judg- 
ment is  affirmed. 

BROYI^BS,  a  J.,  and  LUKB,  J.,  concur. 


(26  Qa.  App.  €08) 

PARKS  V.  STEVENS.  (No.  12072.) 

(Gonrt  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

April  13,  192L) 

(ByllahuB  fty  EdUioHdl  Biaf.) 

1.  Bills  and  notes  ^=s>365( I)— Equities  between 
original  part'/es  aot  good  against  Innocent 
bolder  for  valae. 

In  an  action  on  a  note  by  an  innocent  holder 
for  yalne,  evidence  showing  equities  existing 
between  the  maker  and  the  orii^nal  payee  was 
properly  ezdnded. 

2.  Bills  and  notes  ^=s»369— That  promise  to  pay 
was  conditional  eannot  be  shown  against  In- 
nocent holder. 

In  an  action  on  a  note  by  an  innocent  hold- 
er for  Ysloe,  the  maker  cannot  testify  to  a 
state  of  facts  rendering  the  note  a  eonditional 
promise  to  pay. 

3.  Bills  and  notes  ^=s»370— Failure  of  oonsld- 
eration  no  defense  against  Innooent  holder. 

In  an  action  on  a  note  by  an  innocent  holder 
for  value,  a  failure  of  consideration  is  not  a 
defense. 

Brror  from  City  Court  of  HaU  County;  J. 
B.  Jones,  Judge. 

Action  by  F.  Ik  Stevens  against  B.  T. 
Parks.  Judgment  for  plaintiff,  and  def^d- 
ant  brings  error.    Affirmed. 

H.  V.  Johnson  and  B.  P.  GaiUard,  Jr.,  both 
of  Gainesville,  for  plaintiff  in  error. 

Joseph  G.  CoUina,  of  GaineavUle,  for  de- 
fendant in  error. 

LUKE,  J.  In  this  case  the  maker  of  the 
note  sued  on  sought  to  set  up  a  defense  which 
might  have  been  good  against  the  original 
payee,  but  was  not  good  as  against  an  inno- 
cent bona  fide  holder  for  value.  The  court 
excluded  evidence  which  undertook  to  show 
equities  existing  between  the  maker  and  the 
original  payee. 

[1-S]  Held:  It  was  not  error  to  exclude 
0uch  evidence.    The  maker  of  the  note  could 


not,  as  against  the  holder  who  was  suing, 
and  who  by  the  evidence  was  shown  to  be  an 
innocent  holder  for  value,  testify  to  a  state 
of  facts  which  would  render  the  note  a  con- 
ditional promise  to  pay.  If  there  was  a 
failure  of  consideration  in  the  note,  the  sub- 
sequent taker,  the  plaintiff  in  this  case,  in 
the  court  below,  was  protected  against  such 
defense.  See  Burch  v.  Pope,  114  Ga.  334  (1), 
40  S.  E.  227.  It  was  not  error  for  the  court 
to  direct  a  verdict  against  the  defendant  for 
the  sum  sued  for. 
Judgment  affirmed. 

BROYIiES,  a  J^  and  BLOODWORTH,  J., 
concur. 

(26  Qa.  App.  726) 

BYRD  V.  HINE8,  Director  General. 
(No.  12129.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  14,  1921.) 

(ByXlabu%  hy  Editorial  Biaff.) 

Railroads  ^=>5i/2,  New,  vol.  6A,  Key-No.  Series 
—Amendment  by  striking  name  of  direotor 
general  and  substituting  company  held  Im- 
properly disallowed. 
In  an  action  against  the  director  general 
of  railroads  for  an  injury  occurring  prior  to 
the  federal  operation  of  railroads,  where  the 
petition  and  process  were  served  both  on  the 
director  general  and  the  railroad  company,  and 
the  petition  as  amended  alleged  a  cause  of 
action  against  the  company,  a  proposed  amend- 
ment to  the  process  striking  the  name  of  the 
director  general  and  substituting  the  name  of 
the  company  as  defendant  was  improperly  dis- 
allowed. 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

Action  by  O.  A.  Byrd  against  W.  D.  Hines, 
Director  GenernL  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Robt  L.  Bemer,  of  Macon,  for  plaintiff  in 
error. 

Jordan  &  Moore,  of  Macon,  for  defendanc 
in  error. 

HILL,  J.  When  an  injury  occurred  to  an 
employee  of  the  Central  of  Georgia  Railway 
Company  prior  to  the  date  of  the  President's 
proclamation  and  the  Act  of  Congress  of 
March  21,  1918  (Oomp.  St  1918,  Comp.  St 
Ann.  Supp.  1919,  §§  3115%a-3115%p),  placing 
the  railroads  of  the  country  Into  the  hands 
of  a  Director  General  for  operation,  and  sub- 
sequently, while  the  Central  of  Georgia  Rail- 
way Company,  in  pursuance  of  the  terms  of 
the  said  proclamation  and  act,  was  in  the 
possession  and  control  of  the  Director  (Gen- 
eral, suit  was  brought  by  the  injured  em- 
ployee of  the  corporation  against  the  Direc- 
tor General  of  Railroads,  to  recover  damages 
for  the  injuries  received  during  his  employ- 


tfs»For  ether  cmm  sm  ndM  topio  and  KXY-NUMBBR  in  aU  Key-Miimbered  Digeets  and  Indesee 


926 


106  SOUTHEASTEBN  BS2P0RTEB 


(Ga. 


ment  by  tbe  oorporatlOD,  and  the  allegations 
of  the  petition,  after  an  amendment  had  been 
Allowed  striking  the  Director  General's  name 
as  defendant,  set  forth  a  cause  of  action  for 
the  Injury  against  the  railway  corporation, 
and  petition  and  process  were  serred  both 
upon  the  Director  General  and  the  railway 
company,  although  the  process  was  directed 
to  the  former  alone,  it  was  error  not  to  aUow 
an  amendment  to  the  process,  pres^ited  by 
the  plaintiff,  striking  the  name  of  the  Di- 
rector General  and  substituting  as  the  de- 
fendant the  name  of  the  railway  corporation 
as  the  defendant,  the  suit  being  in  effect  one 
against  said  corporation.  Bobinson  ▼.  Cen- 
tral of  Georgia  By.  Co.,  et  aL,  ISO  Ga.  41, 
102  S.  B.  632. 
Judgment  reversed. 

JENKINS,    P.    J^    and    STEPHENS,    J., 
concur. 


mule  received  by  the  plaintiff  proved  to  be 
fif^af,  and,  immediately  on  his  discovery  of 
such  defect,  plaintiff  sought  to  restore  the 
original  status.  The  only  contention  made 
in  the  brief  of  counsel  fdr  defendant  in  de- 
fense ot  the  suit,  as  based  on  this  agreement, 
is  that  the  deafness  of  the  mule  could  not 
be  accounted  "unsoundness,"  or  be  taken 
as  such  a  defect  as  would  prevent  the  ani- 
mal from  being  considered  ''sound  and  all 
right" 

J.  G.  Faust,  of  Greensboro,  tor  plaintiff  in 
error. 

Noel  P.  Park,  of  Greensboro,  for  defendant 
in  error. 

JENKINS,  P.  J.     Judgment  affirmed. 

STEPHEINS  and  HILL,  JJ^  concur. 


(26  Ga.  App.  706) 

BOWDEN  ¥.  KING.     (No.   1 1825.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  U,  1921.) 

(ByUahus  htf  the  Court.) 


Exohanne  of  property  ^=»  I  I—Right  to  rescind 
depenilent  on  agreement  or  existenoo  of  fravil; 
deaf  mule  not  "sound  and  all  right/'  within 
aareement  for  oxohange. 

"The  right  to  rescind  a  horse  twap  exists 
onlj  by  virtue  of  such  special  terms  of  the  con- 
tract of  sale  as  may  so  authorize,  or,  in  the  ab- 
sence of  any  such  agreement,  by  reason  of 
knowingly  false  and  fraudulent  misrepresenta- 
tion of  existing  facts,  made  to  the  complaining 
party,  whereby  he  was  induced  to  act  to  his 
injury."  Bamett  v.  Speir,  98  Ga.  762,  21  S. 
E.  168;  Newkirk  v.  Burta,  25  Ga.  App.  689, 
104  8.  B.  466;  Battle  v.  Livingston,  21  Ga. 
App.  809,  95  S.  B.  814;  Houze  v.  Blackwell, 
144  Ga.  700(2),  87  S.  B.  1054;  Stovall  St 
Strickland  v.  McBrayer,  20  Ga.  App.  98,  92  S. 
B.  548.  Under  these  principles  of  law,  the 
verdict  for  the  plaintiff  was  authorised  by  the 
evidence. 

Error  from  City  Conrt  of  Greensboro ;  Job. 
P.  Brown,  Judge. 

Action  by  J.  T.  King  against  D.  H.  Bow- 
den.  Judgment  fOr  plaintiff,  and  defendant 
brings  error.    Affirmed. 

The  ezceptiona  entered  by  tbe  defendant 
are  on  the  general  grounds  only.  Accord- 
ing to  the  plaintiff's  evidence,  he  and  the 
defendant  had  exchanged  mules  upon  the 
express  agreement  that,  if  the  defendant's 
mule  ''was  not  sound  and  all  right,  it  was 
no  trade,"  and  that,  in  the  event  the  mule 
received  by  the  plaintiff  in  exchange  failed 
to  come  up  to  these  requirements,  then  the 
mule  which  he  had  delivered  to  the  defend- 
ant was  to  be  again  his,  and  vice  versa.    The 


(26  Ga.  App.  634) 
ANDERSON  V.  STATE.     (No.  12157.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  1%  1921.) 

(8yllahu$  hy  Editorial  8taf,) 

Criminal  law  «B»ll6IK-Venllot,  sapportod  by 
evideneo  and  approvod  1^  trial  Jndgs,  not  die- 
tnrtied. 

Where  there  was  evidence  to  support  the 
verdict,  and  it  was  approved  by  tbe  trial  judge, 
the  judgment  overruling  a  motion  for  a  new 
trial  must  be  affirmed. 

Error  from  City  0>urt  of  Washington;  C. 
B.  Sutton,  Judge, 

Jdbsk  Anderson  was  convicted  of  having  a 
pistol  in  his  possession,  etc,  and  he  brings 
error.    Affirmed. 

F.  W.  Gilbert,  F.  H.  Colley,  and  Hugh  B. 
Ckmibs,  aU  of  Washington^  Ga.,  for  plaintiff 
in  error. 

G^.  M.  Du  Boee^  SoL*  of  Waahington,  6a., 
for  the  State. 

LUKE,  J.  l^is  case  is  here  for  review  up- 
on the  ground  that  the  evidence  does  not  au- 
thorize the  verdict  Upon  conflicting  evi- 
dence the  jury  convicted  the  defendant,  An- 
derson, of  having  in  his  posseseion  a  pistol, 
not  at  his  home  or  place  of  business,  within 
the  meaning  of  the  statute— Park's  Ann.  Poi. 
Code,  I  d48(a) — ^without  first  having  procured 
a  license  from  the  ordinary.  There  being  evi- 
dence to  support  the  verdict,  and  the  verdict 
being  approved  by  the  trial  judge,  the  judg- 
ment overruling  the  motion  for  a  new  trial 
must  be  affirmed. 

BROYIiES,  O.  J.,  and  BLOODWORTH,  J^ 

concur. 
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(26  Qa.  App.  706) 

WIGGINS  V.  L.  JONAS  &  CO.     (No.  11829.) 


WIGGINS  T.  L.  JONAS  &  CO.  927 

(106  8.B.) 

O.  J.  Taylor,  of  Valdosta,  for  defandant  In 

error. 


(Conn  of  Appeals  of  Georgia,  DiYiaiQn  No.  8. 

Aprfl  14,  1921.) 

(SyUdbuB  hf  Bditarial  Staff.) 

1.  Attaolimoat  ^s»24d— Party  moving  to  Aa- 
■ils8  muat  point  o«t  defeets  In  bond. 

Where  a  defendant  in  attachment  movea  to 
dismias  the  attachment  proceeding  on  the 
ground  that  plaintiffs  bond  la  Toid^  he  most 
specifically  point  out  its  def  acta. 

2,  Attachment  ^s»243— Objectione  to  bond  on 
motion  to  dismlsa  bold  too  general. 

On  motion  to  dismiss  an  attachment  pro- 
ceeding, objections  on  the  ground  that  the  law 
has  not  been  complied  with  by  plaintiff  before 
the  issuance  of  the  attachment  as  to  the  gir- 
ing  of  the  necessary  bond  and  because  the  pa- 
per purporting  to  be  a  bond  is  not  sufficient 
under  the  law  are  too  generaL 


3.  Appeal  and  error  #s»l052(8)-- Admission  of 
evidenoe  harmieas  when  plaintlfTe  ease  sup- 
ported by  nndisputed  ovIdenoOb 
The  admiasion  of  letters  in  oTidenoe,  OTon  if 
erroneous,  was  harmless  where  plaintiff  made 
out  its  caae  by  other  competent  testimony,  and 
defendant  offered  no  OTidence  in  denial  of  her 
liability. 

Error  from  Superior  Court,  Calhoun  Ooun- 
tj;  W.  M.  Harrell,  Judge. 

Action  by  Ik  Jonas  ft  Co.  against  Mrs.  W. 
C.  Wiggins.  Judgment  for  plaintUT,  and  de- 
fendant brings  error.    Affirmed. 

B.  L.  Sm;th  and  A.  L.  MiUer,  both  of  Bdi- 
Bon,  for  plaintiff  in  error. 


JENKINS,  P.  J.  [1, 2]  1.  Wbere  a  defend- 
ant in  attachment  moves  to  dismiss  the  at- 
tachment proceeding,  upon  the  irround  that 
the  bond  given  by  the  plaintiff  is  void,  he 
must  specifically  point  out  its  defects.  Eng- 
lish y.  Reed,  97  Ga.  477,  478,  25  8.  S.  325. 
The  record  in  the  Instant  caae  fails  to  set 
forth  any  specific  ground  of  objection  to  the 
bond.  The  grounds  urged  in  the  lower  court 
were  as  follows: 

(1)  ''Because  the  law  has  not  been  complied 
with  by  plaintiff  before  the  issuance  of  said  at- 
tachment as  to  the  giving  of  the  necessary 
bond";  and  (2)  "because  the  paper  purporting 
to  be  a  bond,  copy  of  which  bond  is  attached 
hereto  marked  Exhibit  B,  upon  which  the  at- 
tachment issued,  is  not  sufficient  under  the  law 
and  is  ineffective  as  a  bond  under  the  law." 

Under  the  authority  cited  such  general  ob- 
jections must  be  held  insutticlent. 

[3]  2.  The  defendant  having  offered  no  evi- 
dence in  denial  of  her  liability  upon  the  open 
account  sued  on,  and  as  the  plaintiff's  evi- 
dence made  out  its  case  by  competent  testi- 
mony, thus  undisputed,  irrespective  of  the 
copy  letters,  to  the  introduction  of  which 
exception  was  taken,  their  admission,  even  if 
not  proper,  must  be  treated  as  harmless.  The 
objection  raised  to  the  express  receipts,  upon 
the  ground  that  they  were  not  identified  with 
the  goods  sold  to  the  defendant,  ia  not  sus- 
tained by  the  evidence  disdoeed  by  the 
record. 

Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 
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